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A corporate client calls you to discuss representing them in a lawsuit they
intend to file against another corporation. As you begin discussing the facts that
would support your client’s claim, it becomes apparent that members of the
client’s employees and members of the opposing party’s employees will need to
be deposed, as they will be vital witnesses to your case. How do you handle
what employees are protected with attorney-client privilege? How do you
handle the employees outside that group? How do you handle employees that
are no longer employed with the corporate party? You analysis of these issues
begins by addressing the Upjohn decision and then looking to state or federal
law to determine which, if any employees, are protected by that decision.
However, regardless of that analysis of who is deemed protected, certain rules of
professional conduct are always controlling and must be followed wisely to
shield the attorney from disciplinary action.
I.

UPJOHN CO. V. UNITED STATES: THE FACTS BEHIND THE DECISION

Upjohn Co. manufactured and sold pharmaceuticals domestically and
abroad. After an audit of one of Upjohn’s foreign subsidiaries, Upjohn
discovered a subsidiary had made payments to and/or for the benefit of foreign
government officials to secure government business. The company immediately
began an internal investigation. Their attorneys prepared a letter, which
discussed the possible illegal payments to a foreign government and asked all
foreign general managers for information concerning such payments and to fill
out a questionnaire. The letter instructed the foreign general and area managers
to regard the investigation as “highly confidential” and not to discuss anything
with anyone other than Upjohn employees who might be requesting information
regarding the payments. Once the questionnaires were returned, counsel also
personally interviewed around 33 officers.
After the investigation, the company voluntarily submitted a preliminary
report to the Security and Exchange Commission and Internal Revenue Service
that disclosed certain questionable payments. The IRS began their own
investigation to determine tax consequences and was given a list of all of the
Upjohn employees that responded to the questionnaire. The IRS then issued
summons demanding production of the questionnaires and memorandums or
notes of the interviews conducted with the officers and employees of the
Upjohn Company and its subsidiaries. The company declined to produce and
claimed attorney-client privilege and work product doctrine. The United States
government filed a petition seeking enforcement of the summons. The United
States District Court of Western Michigan concluded the summons should be
enforced as there had been a waiver of the attorney-client privilege. Upjohn
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appealed. The Sixth Circuit agreed the privilege did not apply because the
officers and agents were not responsible for directing Upjohn’s actions in
response to legal advice made communications. The United States Supreme
Court granted certiorari to determine what the scope of the attorney-client
privilege is in the corporate context and what is the applicability of the workproduct doctrine in proceedings to enforce tax summons? This paper focuses on
the issue of the scope of attorney-client privilege in the corporate context.
Prior to this ruling, the general rule for attorney-client privilege for
corporation employees and counsel was known as the control group test. The
privilege protected communications between counsel and an employee that
may, in his position, control, or even take a substantial part in, a decision about
any action that the corporation may take.
In reviewing the control group test, the Supreme Court looked at the
purpose of the attorney-client privilege to determine if the rule needed to be
expanded. The purpose of the privilege is to encourage full and frank
communication between attorneys and their clients and thereby promote
broader public interest in the observance of law and administration of justice.
The privilege allows counsel to better understand the issues at hand without
jeopardizing the confidentiality and sensitivity of some issues.
The Court found it necessary to extend the current privilege to protect
communications between counsel and not only an employee that can act on the
advice of an attorney, but also to employees with information that may be
valuable to an attorney to enable him to give more sound and informed advice.
The current control group test frustrated the purpose of the attorney-client
privilege because it discouraged communication of these mid-level and lower
level employees with counsel, and without disclosure, an attorney is unable to
give the best advice to its client, the corporation. Furthermore, mid-level and
lower level employees can by the actions within the scope of their employment,
embroil the corporation in serious legal difficulties, and it is normal that they
would have relevant information to give to counsel to help counsel better
understand the issue.
Therefore, the Court held where communications at issue were made by
corporate employees to counsel for corporations acting, at the direction of
corporate superiors in order to secure legal advice from counsel, and employees
were aware that they were being questioned so that the corporation could
obtain legal advice, such communications are protected. Specifically, the
‘control group test’ that the Sixth Circuit used to decide this dispute is not
consistent with the ‘principles of the common law . . . interpreted . . . in the light
of reason and experience,” Fed. Rule Evid. 501. Additionally, the Court
recognized, that when the employees were questioned by corporate counsel,
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they knew that they were being questioned in order to give legal advice to the
corporation and the letter identified the in house counsel as counsel for the
company and explained what specific information they were investigating.
The concurring opinion, written by Justice Burger, agreed that the
privilege needed to be expanded but wanted a more general rule that stated:
communication is privileged at least when, as here, an
employee or former employee speaks at the direction of the
management with an attorney regarding conduct or purposed
conduct within the scope of employment. The attorney must
be on authorized by the management to inquire into the
subject and must be seeking information to assist counsel in
performing any the following functions: (a) evaluating
whether the employee’s conduct has bound or would bind the
corporation; (b) assessing the legal consequences, if any, of
that conduct; or (c) formulating appropriate legal responses.
Upjohn Co. v. United States, 449 U.S. 383 (1981).
II.

UPJOHN AND APPLICATION IN YOUR JURISDICTION

Federally, the Upjohn decision applies. However, the Ninth and the
Fourth Circuits have both adopted the Burger bright line rule as to the expansion
of the privilege. See In re Coordinated Pretrial Proceedings in Petroleum Products
Antitrust Litig., 658 F.2d 1355, 1361 n. 7 (9th Cir.1981); See, Admiral Ins. Co. v.
U.S. Dist. Court for Dist. of Arizona, 881 F.2d 1486, 1493 (9th Cir.1989); United
States v. Chen, 99 F.3d 1495, 1502 (9th Cir.1996); In re Allen, 106 F.3d 582, 606
(4th Cir.1997).
Since state courts have autonomy to adopt their own tests to determine
attorney-client privilege for corporations, it is important for an attorney to know
which test applies in their jurisdiction before starting a conversation with an
organizational employee. Fifteen states have adopted some variation of the
broader test discussed in but not expressly adopted by the Supreme Court in
Upjohn Co., while seven states adopted the Sixth Circuit’s “control group test,”
and twenty-eight states had not definitively adopted any test, including
Delaware, New York, Pennsylvania, and New Jersey. Christopher Scott D’Angelo,
The Scope and Use of the Attorney-Client Privilege in the United States and Its
Applicability to Communications in the U.S. and Abroad, available at
http://www.thefederation.org/documents/2.Scope%20Use%20AttorneyClient%20Privilege-DAngelo.pdf. Other tests include, the blanket test, partyopponent admission test, case-by-case balancing test, managing-speaking agent
test, and the New York Test.
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The blanket test is not used today, but it prohibited all attorney contact
with current and former employees of an organizational client. Public Serv. Elec.
& Gas v. Associated Elec. & Gas, 745 F.Supp. 1037 (D.N.J.1990), superseded by
rule amendment as recognized in Klier v. Sordoni Skanska Const. Co., 337
N.J.Super. 76, 766 A.2d 761 (2001) (incorporating control group test in text of
rule as amended). The party-opponent admission test looks at the hearsay rule,
under the Federal Rules of Evidence 801(d)(2)(d) and state counterparts, and
finds that any employee whose statement might be admissible as a partyopponent admission is protected by the attorney-client privilege.
The case-by-case balancing test looks at the particular facts of each case
to determine what informal contacts may be appropriate in the light of the
parties’ specific needs. Specifically, this test examines the following factors:
claims asserted, employees position and duties, employer’s interest in protecting
itself and alternatives available to the party seeking an informal interview. While
few courts have adopted the test, it only applies when a lawyer seeks
prospective guidance from a court – and has not been used in making an afterthe-fact determination.
The managing-speaking agent test was formed in response to Upjohn
case and states that if the employee has information necessary to defend against
potential claim, then communications between such employees and counsel
were protected by the privilege. Wright by Wright v. Grp. Health Hosp., 103
Wash. 2d 192, 691 P.2d 564 (1984).
Finally, the New York Test, also known as the alter ego test, states that
no-contact rule applies only to corporate employees whose acts or omissions in
the matter under inquiry are binding on the corporation or imputed to the
corporations for purposes of liability or employees implementing the advice of
counsel. Niesig v. Team I, 76 N.Y.2d 363, 376, 558 N.E.2d 1030 (1990).
III.

MODEL RULES OF PROFESSIONAL CONDUCT: WHOM CAN I APPROACH?

Regardless, of what test your jurisdiction uses to determine attorneyclient privilege for organization employees, there are still other important Rules
of Professional Responsibility to be followed when counsel communicates with
organizational client’s employees and/or communicates with organizational
opposing party’s former employees.
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A. Rules as They Relate to Organization Employees
Professional Conduct Rule 1.13 discusses organizations as clients and
states that “(a) A lawyer employed or retained by an organization represents
the organization acting through its duly authorized constituents.” Thus, it is
important to remember who your client is. Your client is the corporation, not
the board, officers, or employees.
Professional Conduct Rule 1.6(a) discusses confidential information and
states: “a lawyer shall not reveal inform relating to the representation of a
client unless the client gives informed consent, the disclosure is implied
authorized in order to carry out the representation, or the disclosure is
permitted by the Rules.” The corporation, as the client, holds the right to
disclose confidential information and additionally, holds the attorney-client
privilege. Thus, anything an officer, employee, board member states can be
used for the organization’s benefit without the consent of the person who
made the statement. Because of the lack of consent, rule 1.13 also states: “(f)
[i]n dealing with an organization's directors, officers, employees, members,
shareholders or other constituents, a lawyer shall explain the identity of the
client when the lawyer knows or reasonably should know that the
organization's interests are adverse to those of the constituents with whom the
lawyer is dealing.” This rule essentially requires counsel to “mirandize” the
employee prior to talking with them to ensure that the employee knows the
lawyer’s client, alliances, and purposes of the conversation.
Furthermore, as an organizational attorney, there is potential that you
are asked to represent an employee, its board members, officers, or
shareholders. It is important to recognized rule 1.13 (g) which states
A lawyer representing an organization may also represent any of
its directors, officers, employees, members, shareholders, or
other constituents, subject to the provisions of Rule 1.7
[concurring conflict of interest] if the organization's consent to
the duel representation is required by 1.7, the consent shall be
given by an appropriate official of the organization other than the
individual who is to be represented or by the shareholders.
Rule 1.7 states that a lawyer shall not represent a client if there is a concurrent
conflict of interest and there is concurrent conflict of interest if (1) one client is
directly adverse to another; (2) there is a significant risk that the representation
of one client materially limited by responsibilities to another client, a former
client, a third person, or a personal interest of the lawyer. However,
representation can occur as long as each client gives informed consent in
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writing and the lawyer can provide competent and legitimate representation to
each client.
B. Opposing Organizational Employees Rules
When talking to opposing party’s former employee it is important to
follow additional rules of professional responsibility. Rule 4.2 states: “[i]n
representing a client, a lawyer shall not communicate about the subject of the
representation with a person the lawyer knows to be represented by another
lawyer in the matter, unless the lawyer has the consent of the other lawyer or is
authorized to do so by law or a court order.”
While the Court in Upjohn did not discuss if the privilege held to former
employees that were interviewed during the investigation, following the
decision model rule 4.2 had a commentary change. In 2002, comment 7 of rule
4.2 now states: “[c]onsent of the organizations lawyer is not required for
communication with a former constituent.” Therefore, when addressing an
organizational former employee, counsel need not ask permission of a
corporation’s counsel before approaching the former employee. However, any
conversations that the employee had with counsel during employment, might
be protected. Thus, it is advantageous to be wearing of conversations with
former employees because of this protection that is still held by the former
employer and due to other rules of professional responsibility that need to be
adhered during the conversation.
Furthermore, Rule 4.4 and 4.3 must be recognized and followed. Rule 4.4
states: “[i]n representing a client, a lawyer shall not use means that have no
substantial purpose other than to embarrass, delay, or burden a third person, or
use methods of obtaining evidence that violate the legal rights of such a
person.” Specifically this rule requires organizational attorneys to not
misrepresent themselves or threaten a former employee into discussing the
case if it could violate the former employee’s legal rights.
Rule 4.3 heads warning to attorneys that are talking to unrepresented
former employees to make sure the attorney does not create any doubt as to
his job to obtain information for his client, not to give legal advice to the
unrepresented former employee. The rule states:
[i]n dealing on behalf of a client with a person who is not
represented by counsel, a lawyer shall not state or imply that the
lawyer is disinterested. When the lawyer knows or reasonably
should know that the unrepresented person misunderstands the
lawyer’s role in the matter, the lawyer shall make reasonable
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efforts to correct the misunderstanding. The lawyer shall not give
legal advice to an unrepresented person, other than the advice to
secure counsel, if the lawyer knows or reasonably should know
that the interests of such a person are or have a reasonable
possibility of being in conflict with the interests of the client.”
IV.

DOING YOUR BEST TO PROTECT THOSE WHO ARE NOT PROTECTED

For those individuals who are not protected by Upjohn, it may be worth
taking extra efforts to try to keep those individuals out of the line of sight of the
opposing party. One such way is to ensure that your employment records and
data are kept as secure as possible.
Confidentiality and integrity of data are two important aspects of today’s
business and legal environment. Confidentiality refers to the ability to keep data
contents secret from those who do not have appropriate permissions. In cases
where opposing counsel may be seeking the names of many of your employees
and those who hold critical information about the company, it is important to
ensure that such information is not readily available. Preserving such lists in a
manner in which you would treat trade secret information can help stave off
discovery requests and internal leaks.
Integrity refers, broadly speaking, to the data contents being “tamperproof.” Confidentiality and integrity are related but not identical. The integrity
of employee information often becomes critical in the case of disgruntled
employees or former employees. Frequently these individuals know where the
keys to the castle are stored. There have been numerous cases in the past
where such disenfranchised persons have tampered with a company’s data, both
while still in the employ of that company, and in hacking back in using insider
knowledge after parting ways. It can become crucial to have the ability to assure
oneself the contents of non-confidential data (e.g., an email containing
instructions or a draft memo) were not tampered with.
Exercising a little care and thought in managing data in one’s possession
can go a long way to help make distribution and storage more secure. A first
step in this process is to familiarize oneself with the different aspects of what it
means to secure data, and what tools are available to make this possible
Confidentiality may be achieved through use of encryption and
reasonably complex passphrases (from which encryption keys used for
scrambling and unscrambling the data are derived). Presently an encryption
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algorithm or “cipher” such as AES-256 (Advanced Encryption Standard, using 256
bit keys) is considered reasonably secure. AESCrypt (https://www.aescrypt.com/ )
is an example of file-encryption software that may be used to encrypt files using
AES, and is available for various platforms, including Windows and the Mac.
Using encryption tools to preserve confidential client files may be considered as
one approach to ensure security of the information. Encrypting a file may be as
easy as clicking on an icon of the file and selecting an option to encrypt the file in
the drop-down context menu. Typically however, a new file will be created
containing encrypted contents of the file. The original file will still be present on
the system, and should be securely deleted (after confirming the encryption was
performed correctly). Using encryption for individual files is good practice, but
can quickly become inconvenient when dealing with large number of files that
also need to be accessed for day-to-day work. But it may be a good solution for
less frequently used files (e.g., preserving employee files after the employee has
left the organization) whose security is important. While encryption is a
convenient, care must be taken to construct difficult to guess passphrases, and
to manage these pass phrases securely.
Integrity of files and messages is typically established using a
“cryptographic hash.” A cryptographic hash is like a digital fingerprint. It is a
large number (typically displayed as a long string of characters) that is calculated
based on the content of a file or message. That is, two files with the same
content always result in the same cryptographic hash. However, if even a single
character in the file or message is changed, and a cryptographic hash
recalculated, the result will be different. Thus, one approach to assure message
integrity is by distributing a cryptographic hash along with the message or file
whose integrity is to be protected. A recipient (or verifier) can confirm the file or
message has not been tampered with by calculating the cryptographic hash and
comparing it against the original cryptographic hash. If the two hashes match,
then the message or file has not been tampered with. Otherwise, something has
changed. Online services to provide secure file transfers often use cryptographic
hashes. FCIV is simple command line tool provided by Microsoft to generate and
verify cryptographic hashes. Using cryptographic hashes is good practice when
sending and receiving files over the Internet. It is also useful to use
cryptographic hashes when preserving digital evidence. Forensic investigations
typically involve creating cryptographic hashes of documents so that the
integrity of the documents can be verified at a later date to confirm the evidence
was not tampered with. So when a disgruntled employee (or any employee for
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that matter) leaves the organization, it may be a good idea to create a forensic
image of the employee’s hard disk and relevant files, and generate cryptographic
hashes for verification. Constructing a well-reasoned policy to handle such
forensic images (e.g., how long to preserve the image, and the protocol to
conduct forensic imaging and preserve the image), and more importantly,
training personnel to execute such policies can go a long way in protecting the
security of information and preserving it for later use.
V.

PRACTICAL TIPS

No matter what, follow the Rule of Professional Conduct and as counsel
for an organization learn what employees in your jurisdiction are protected with
the attorney-client privilege.
Remember who your client is -- the organization, not the individual
employees, board members, or officers. Thus, do not forget to ‘mirandize’ any
employee, which you talk to, whose interest the lawyers find adverse to that of
the organization of the conflict or potential conflict of interest that the lawyer
cannot represent such constituents, and that such person may wish to obtain
independent representation.
Make sure care is taken to assure that the individual understands that,
when there is such adversity of interest, the lawyer for the organization cannot
provide legal representation for that constituent individual, and that discussion
between the lawyer for the organization and the individual may not be
privileged. Remind the employee that the privilege exists between the counsel
and organization, protect yourself and your client, and tell them to get counsel
of their own if you believe an issue may arise.
If you are trying to contact an opposing party’s former employee make
sure you do not contact a represented individual and remember to obtain
consent to communicate with the current attorney, not the organizations
attorney.
If a former employee is not represented by counsel, make sure you make
you state your job, that you cannot give legal advice, and state exactly who you
represent. Do not mislead their interests and make sure he/she understands
your role. Furthermore, always advise an unrepresented individual to get an
attorney before continuing to speak with you; this will only protect your client
and yourself.
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Do not use any method, when talking to a former employee, which might
be construed as embarrassing, harassing, delaying, or burdening him/her to
obtain communications.
If you are unsure whether you can talk with your organizational client’s
employee or an opposing party’s former employee, ask a trusted mentor or
colleague, ask him or her to review the situation and tell you their opinion.
Additionally, most state bar association have a legal ethical committee that may
be able to help determine what employees are protected by the attorney client
privilege and what type of communication you may have with former
employees.

.

Psst . . . Can I Talk to You?
Page 12

Legal Outlook for
Autonomous, Automated, and
Connected Cars
A Preview of First Generation Autonomous Cars

Federation of Defense & Corporate Counsel Annual Meeting
Fairmont Banff Springs, July 25 to August 1, 2015

Presented by:
Professor Dorothy J. Glancy
Santa Clara University School of Law
Santa Clara, California

1

Professor Dorothy J. Glancy obtained her undergraduate degree
from Wellesley College in 1967, and her law degree from Harvard Law
School in 1970. She was also a postgraduate Fellow in Law and the
Humanities at Harvard University (1974-1975). She is admitted to the
practice of law in California and the District of Columbia and practiced law
in Washington, D.C. She is currently Professor of Law at Santa Clara
University School of Law.
Professor Glancy specializes in law and technology issues,
particularly matters related to transportation and land use, including
Intelligent Transportation Systems. She is currently under contract to the
Transportation Research Board of the National Academies of Sciences to
write a legal research report, “A Look at the Legal Environment for
Driverless Vehicles”, which will be published later this year.
She has served as a member of the National Academies of
Sciences Committee on the Long-Term Stewardship of Driver Safety Data
(SHRP 2) and were the principal investigator and director of a multi-year
legal research project regarding the impact of intelligent transportation
systems (ITS) on privacy. She assisted in the development of the United
States Department of Transportation’s Vehicle Infrastructure Integration
(VII) program for which she drafted the VII Privacy Policies Framework
(2004). She has served as a consultant to the Vehicle Safety
Communications Consortium 3 (VIIC) and assisted Cambridge
Systematics in preparation of a Rural Interstate Corridor Communications
Study Report to Congress for the Federal Highway Administration. In
California, she has worked with the San Francisco Bay Area’s regional
transportation agency, the Metropolitan Transportation Commission, on
the design and operation of traffic surveillance aspects of the FasTrak tolltag-based traffic information collection system.
Her research has included an international comparative study of
“Privacy Protection in Traffic Surveillance Cyberinfrastructures,”
comparing United States, United Kingdom and Japanese practices
regarding traffic surveillance. She has written extensively about Event
Data Recorders that are now standard equipment in all new vehicles in the
United States. She has also worked with the American Association of
Motor Vehicle Administrators with regard drivers’ and vehicle licenses.
Her seminal article, “Privacy in Autonomous Vehicles” reflects some of her
work with regard to autonomous cars.

2

Professor Glancy practiced law in Washington, D.C. and served as
counsel to the United States Senate Judiciary Subcommittee on
Constitutional Rights. She also served in the Office of General Counsel of
the United States Department of Agriculture. A Life Member of the
American Law Institute, Professor Glancy was an adviser to the
Restatement, Third, of Property: Servitudes. She is a Research Fellow of
the Gruter Institute for Law and Behavioral Research and has served as a
member of the Council of the American Bar Association Section of Natural
Resources, Energy and Environmental Law. She also chaired sections on
Environmental Law, Property Law and Privacy Law of the Association of
American Law Schools and was a member of the Executive Committee
and an advisor to the State Bar of California Environmental Law Section.
She is a member of the California Judicial Council’s Information
Technology Advisory Committee.

3

Legal Outlook for

Autonomous, Automated, and Connected Cars:

A Preview of First Generation Autonomous Cars
Professor Dorothy J. Glancy
Santa Clara University School of Law
Having dispensed with human drivers, first generation autonomous cars in
the United States will share the road with conventional vehicles, operated in
whole or in part by human drivers. This transition to autonomous road
transportation will encounter a number of legal issues along the way. Some of
these legal issues may turn out to be avoidable potholes, some may seem to be
roadblocks; others will be just bumps in the road. It is wise to look out for them.
Sometime within the next decade, autonomous cars will join conventional
automobiles, operated by human drivers. We do not now know how many people
will decide to forego human driving for autonomous cars. Many people will
likely stay with conventional cars, which by then will be highly automated,
partially autonomous, connected and generally advanced beyond the conventional
cars we drive today. Preferences for enhanced safety will compete with
preferences for being in control of a powerful machine. Desires for amelioration
of traffic delays will contend with desires to personally manage how one gets
from here to there. Legal ramifications of autonomous car use will also be
important. Exactly how the legal system will change to accommodate
autonomous cars remains somewhat uncertain, partly because of confusion about
just what an autonomous car is.
Partly automated, semi-autonomous, and connected vehicles with human
drivers will have been on the road for some time before autonomous cars without
human drivers join them. It is nearly certain that the first generation autonomous
cars available to consumers will look similar to conventional vehicles on the road
at the time. Regulatory frameworks requiring safety features, such as bumpers,
and fuel economy would apply to autonomous and conventional vehicles alike.
Of course, some internal components of first generation of autonomous vehicles
will be different and some of the external sensors may be visible. It is unclear
whether there will still be some form of dashboards, steering wheels, accelerator
and brake pedals. Autonomous car engines and drive trains will likely be similar
to those of conventional cars, unless federal regulations require a particular engine
type for all autonomous cars. One feature now present in all conventional cars
may be entirely absent from some first generation of autonomous cars – that is the
presence of a human being.
The first generation of fully autonomous passenger vehicles to reach
consumer markets in the United States will be transitional. They will share many
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passive safety features with conventional cars because most of the other vehicles
they encounter will be conventional vehicles. Decades from now, far more
advanced autonomous vehicles could be configured very differently from any car
we know now. Before then, society and the legal system will need to transition
autonomous vehicles into the flow of traffic. That first generation of autonomous
cars is the focus of this discussion.
I. TERMINOLOGY
A tangle of terminology confronts legal policymaking about autonomous
cars. There is not even basic agreement about what to call autonomous cars.
“Cars” seems to work in talking about passenger automobiles used for personal
transportation. But there is no consensus about whether to refer to cars that
operate without human drivers as autonomous cars or as driverless cars or as selfdriving cars. At the moment, autonomous seems the most useful moniker because
it encompasses both driverless and self-driving.
Unfortunately, over the past few years “autonomous” has begun to be
used, perhaps because of its high-technology cachet, to refer to varied
applications of automated vehicle systems - from electronic stability control to
automatic lane keeping and braking systems. Common parlance sometimes uses
“autonomous” to refer to part-time operation of vehicles by intelligent systems
that control some or all vehicle operations for part of a journey or in a specific
roadway environment. Examples of useful, but not fully autonomous vehicle
technologies include General Motors’ “Super Cruise” and Tesla’s promised
“Autopilot.” Both of these brand-associated features are variously described as
autonomous, semi-autonomous, and partly autonomous. And yet, a human driver
remains legally required to be present and capable of taking operational control of
these vehicles at all times. Highly automated vehicle functions and limited selfdriving capabilities are valuable and useful developments. Nevertheless, they do
not make cars having such automated features fully autonomous, in the sense of
dispensing entirely with a human driver.
For many advanced automotive systems developers, “autonomous” has
become sufficiently ambiguous that standard-setting and regulatory bodies avoid
using it in favor of “automated.” In fact, there are two separate versions of
vehicle automation levels. For both of them, the fully autonomous cars that are
the focus of this discussion are at the highest level of full automation - meaning
that the vehicle is in complete control of all driving functions at all times. In
January 2014, SAE International published a “Taxonomy and Definitions for
Terms Related to On-Road Motor Vehicle Automated Driving Systems” as SAE
Standard J3016. In 2013, the National Highway Traffic Safety Administration
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(NHTSA) had suggested slightly different vehicle automation levels in the
agency’s 2013 “Preliminary Statement of Policy Concerning Automated
Vehicles.” The two competing sets of categories, or levels, are
SAE Automation Levels
0 - No Automation
1 - Driver Assistance
2 - Partial Automation
3 - Conditional Automation
4 - High Automation
5 - Full Automation

NHTSA Automation Levels
Level 0 – No Automation
Level 1 – Function-specific Automation.
Level 2 - Combined Function Automation
Level 3 - Limited Self-Driving Automation
Level 4 - Full Self-Driving Automation

Existing vehicle automation under the SAE categories is within levels 2-3, with
the top level 5 far into the future. Under NHTSA categories, currently available
technologies are at level 2, and are moving into level 3, but are not yet close to the
top level 4 of fully autonomous operation. The NHTSA levels tend to be used by
federal and state regulators. Vehicle manufacturers tend to refer to the SAE
categories, which are similar to vehicle automation categories used in Europe
One interesting feature of these two sets of categories is the possibility
they suggest that partly automated vehicles, or limited autonomous driving may
be sufficient for many vehicle purchasers for quite some time. There may turn
out to be what might be called a consumer market “stickiness” at levels of
automation less than fully autonomous driving, at which consumers are
comfortable with considerable driver assistance, but still want to be drivers in
control of their own cars. Car buyers, whose adolescence was typically crowned
by acquiring a driver’s license, may not be as eager to leave car operation to the
car. As a result, it may be many years before first generation fully autonomous
cars significantly penetrate actual consumer markets. Todd Litman,
“Autonomous Vehicle Implementation Predictions: Implications for Transport
Planning” (Jan. 29, 2015) projects:

It also seems possible that some of the “stickiness” in market demand for
autonomous cars will reflect legal uncertainties and risks. With a human driver in
the control/responsibility loop, most existing legal rules would continue to apply.
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Legal consequences of having no human driver in control, or potential
control, of a passenger car will be pervasive. In some areas of law, such as
vehicle regulation and insurance, entirely new specialized legal regimes will be
necessary before first generation autonomous cars can legally operate on public
roads. In other areas of law, the legal system will gradually adapt to partially
automated or part-time self-driving vehicles. That gradual phasing-in will help to
pave the way for some of the more fundamental legal changes needed before the
first generation autonomous cars will be permitted to operate on United States
roadways.
II.

POTENTIAL USES

Slightly different legal rules and policies will respond to different ways in
which first generation autonomous vehicles are used. Many experts predict that
only high-end vehicle purchasers will initially be offered autonomous cars, which
are initially likely to be expensive and few in number. According to Morgan
Stanley analyst Ravi Shankar, at today’s prices, full autonomous capability is
estimated to add about $10,000 to the cost of a car.” (Morgan Stanley Blue
Paper: “Autonomous Cars: The Future Is Now, “Jan. 23, 2015). Still, there
appears to be a wide range of potential uses for first generation autonomous cars,
including
• Individually-owned personal/family cars;
• On-demand personal-mobility-service cars;
• Rental cars for short term mobility and transport needs;
• Commercial local delivery services;
• Paratransit autonomous cars (disabled services).
• Fleets owned by corporations or other entities for corporate use.
Factors that are likely to encourage market interest in purchasing and
using autonomous cars will include safety, convenience, and efficiencies such as
multi-tasking. Repeated journeys along the same roads; availability of real-time
mapping of roadways and traffic conditions; congenital slow-moving traffic and
traffic congestion are all likely to stimulate market interest in the first autonomous
cars, as will preferences for personal mobility without a human driver. Suburban
and urban settings are likely to be more favorable environments for autonomous
cars than rural and remote areas, where accurate and timely roadway
mapping/sensing and other infrastructure may be scarce and uneconomic. Among
the factors likely to discourage interest in first generation autonomous cars are
cost, queasiness about loss of control; roadway risks involving both the
infrastructure and non-vehicle road users (pedestrians, bicycles, etc.); and safety
risks from other non-autonomous vehicles. It is unclear whether autonomous cars
will be preferred for long or short journeys. However, to the extent that
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autonomous cars are confined by reliance on continuously updated mapping of
local roads, they may be confined to local areas. At least initially, a wider
regional and national range of operation for autonomous cars may be unavailable
until additional mapping data becomes available.
In order to minimize legal risks that may result from personal injuries,
property damage and other adverse interactions, the earliest use of first generation
autonomous cars may be in controlled environments, and possibly segregated
roadways, where unpredictable events such as unexpected pedestrians, road
closures, unanticipated road construction or repairs are infrequent and known in
advance. For example, Google, Inc.’s two-person low speed autonomous cars
will apparently be designed for such protected applications.
At the end of 2014, Google announced that its prototype autonomous car
was production-ready. Google, Inc. is building a fleet of small, low-speed
vehicles that the company intends to license in California, once the California
Department of Motor Vehicles has adopted operational regulations. Google, Inc.
managers note that the corporation does not plan to go into the business of
autonomous car manufacturing. Rather, at least initially, the corporation plans to
have autonomous cars built for use primarily by employees on and around the
corporation’s campus. For regulatory purposes, the cars will be categorized as
low-speed vehicles (LSVs) limited to top speeds between 20 and 25 miles per
hour. NHTSA regulates these LSVs under a special regulatory category for low
speed vehicles, such as golf carts under Motor Vehicle Safety Standard No. 500,
which authorizes smaller, lighter vehicles.
Whether such an application characterized by limited, protected, and wellmapped routes is likely to be extrapolated to broader consumer uses remains to be
seen. If consumer models of autonomous cars are limited to the LSV regulatory
category encompassing small, light, low speed vehicles, the potential consumer
market may be limited to retirement and other planned communities that
emphasize alternatives to conventional automobiles. On the other hand, in some
large cities, such as New York, the maximum speed limit is already 25 miles per
hour. In such congested areas, small, low-speed, few-passenger autonomous cars
could be useful for local trips.
When consumers are asked about the application of autonomous cars most
people want to be available first, consumers often choose on-demand personal
mobility services. The name for Google’s autonomous vehicle project “chauffeur” - reflects this attraction. On-demand autonomous car services would
provide convenience and privacy in transporting people to and from local
destinations. Existing ride-share applications popularized by Uber, Lyft, Sidecar,
and similar ventures in urban areas are a frequently mentioned business model for
using autonomous cars. Transportation by a vehicle without a driver may appear
potentially more reliable and private than current ride-sharing options that come
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with human drivers. Variations on use of autonomous cars for ridesharing could
include cooperatives that provide fleets of autonomous cars owned in common
and available for use by members of an autonomous car cooperative. First
generation autonomous cars could well become the primary mode of on-demand
personal service that an individual can summon when needed. Such a
transformation would reflect fundamental changes in expectations about personal
mobility away from purchase of something that one owns, maintains, and drives.
Some studies of millennials appear to indicate a shift toward such a preference for
personal transportation as a service as opposed to ownership of a means of
transport.
There are many kinds of arguably autonomous car technologies that are
not considered autonomous cars for the purposes of this discussion. Car platoons
and remote-controlled cars nevertheless deserve mention. Vehicle platooning has
been a feature of advanced transportation discussions for a long time. Early
applications of this technology have been developed as truck platoon systems
such as that provided by Peloton Technology in the United States. In Europe, the
European Commission established the SARTRE Project (Safe Road Trains for the
Environment). Successfully developed SARTRE vehicle platoons operated on
normal public highways and demonstrated significant environmental, safety and
comfort benefits, mostly with regard to long-haul trucking. Such a follow-thelead–truck strategy does not involve vehicles that are, strictly speaking, entirely
driverless. In truck platoons, a driver operates the lead truck; in the following
trucks, drivers do not exercise active control while they are in the platoon. In the
United States, legal impediments to lawful operation of truck platoons include
state laws that specifically ban “truck convoys”. Other state statutes set specific
minimum spaces between vehicles under “following too close” prohibitions.
Applications of platoon designs to “car-trains” rely on wireless
communications connecting one platooned vehicle with the next, and the rest of
the chain. These vehicles need human drivers to hook-up-with, to enter, and
eventually to leave the platoon, but are not under active driver control during the
part of the journey as part of the platoon, or car-train. For the purposes of this
discussion, platooning is an example of a highly promising connected vehicle
technology that provides a degree of human driver passivity. But a vehicle in a
platoon is not fully autonomous, in the sense that the vehicle operates itself at all
times, to the point that a human driver is superfluous.
Cars can also be remotely controlled by external operators, so that human
drivers need not be present in the car. However, they are not autonomous in the
sense of controlling their own operations. Control by external operators simply
moves the car’s “driver” from being a human inside the vehicle to outside the car.
Remotely controlled vehicles are often associated with familiar childhood toys.
In the real world, they are used in mining and military operations, often in the
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form of very large-scale trucks, digging equipment and UGVs (unmanned ground
vehicles). Moreover, remote control of trains has been a controversial feature of
rail transport for a long time, partly because of job displacement of human train
operators. This discussion of first generation autonomous cars instead focuses on
cars that comprehensively control all of their own operations.
Part-time or partially autonomous operation without the need for constant,
active control by a driver and without wireless communications linking them with
other vehicles is already available. There are a variety of automated vehicle
systems, such as adaptive cruise control with automatic lane keeping, that operate
semi-autonomously in particular driving environments. Although these and other
forms of assisted driving have proved to be generally lawful in most of the United
States, state laws still require that a licensed driver be in a position to take over
driving control at all times in emergencies. Automated driver-assistance systems
are limited to particular driving operations (e.g., steering or braking) or specific
environments (e.g., limited access highways or slow traffic). All of these assisted
driving technologies require a human driver to operate the vehicle in transitions
between different types of roadway settings – from highway to arterial to
residential roadways.
When autonomous cars can perform all vehicle operation functions as well
as or better than human drivers, the first generation autonomous cars will take to
the roads. At that point, laws that require vehicle control by human drivers will
have to change. Such a change to fully autonomous cars will require both
technical advances as well as revised legal requirements that permit complete
control over all driving functions all of the time by the autonomous car itself.
III.

AUTONOMOUS CAR TECHNOLOGIES

Legal policy regarding autonomous cars requires a basic understanding of
the technologies that will enable autonomous cars to operate on public roads
without operational control by human drivers. Five functional groups of
technologies combine to operate an autonomous car. Each of these groups of
vehicle technologies interacts with the legal system in different ways. The
integrated application of all of these technologies combines to make a car
autonomous.
A.
Human-vehicle interface.
The points at which a human user interacts with an autonomous car will be
crucial in determining legal responsibility. These interaction points are often
called HMI (human-machine-interface). It is likely that first generation
autonomous cars will involve an HMI that provides only the choice between using
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the autonomous car or not. The relatively simple interface may take the form of a
finger-print, a fob, a push-button or other on-off control. Under existing law in
some states, the human person who turns on an autonomous vehicle is the
“operator” of that autonomous vehicle.
More advanced interactions between humans and autonomous cars than a
simple binary (off-on) choice could also be available. For example, in addition to
switching on, or activating, an autonomous vehicle, the human may be able to
fine-tune in advance how the autonomous vehicle is expected to operate. Initially,
the choices are likely to be simple. For example, hypothetically, there could be
“operational options” for “aggressive driving,” “slow driving,” “scenic routes,”
or “arrival at <specified time>.” These options technically refer to specific ways
in which an autonomous car could be programmed to operate. Eventually,
idiosyncratic styles of autonomous vehicle operation could be programmed into
an array of user choices that would cause an autonomous car to operate in various
ways that uniquely respond to individual user preferences. With increased
human choices, will come responsibility, including legal responsibility. It seems
likely that, at least initially, the first generation of autonomous cars will be
programmed by the manufacturer in standard ways. That manufacturer
programming would lead to product liability if the programming malfunctions.
B.
Internal Vehicle Operation Sensors
Sensors that detect and process the operation of various parts within a
vehicle, such as the brakes, engine, transmission, steering, and the like are already
embedded in all modern vehicles. Under ISO 11898 standards, thousands of
sensor microprocessors communicate over the CAN bus for vehicle coordination,
diagnostic and other purposes. The capacities and configurations of these sensors
are generally proprietary information closely held by vehicle manufacturers.
Since these sensors reflect the internal mechanical operations of a vehicle
and its parts, internal sensor data and functionality can result in significant legal
consequences in terms of identifying locations and causes of vehicle
malfunctions. Most information from and about sensors is closely guarded
proprietary information, protected as trade secrets. NHTSA regulates internal
sensors that are part of highway safety systems under existing Motor Vehicle
Safety Standards performance criteria, for example with regard to braking
operation.
C. External Roadway Environment Data, Including Location
Because autonomous cars require exact location awareness for safe
operation, autonomous cars use precise mapping and other roadway awareness
technologies. Global Positioning Satellite (GPS) systems that provide real-time
location information are a nearly universal feature of experimental autonomous
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cars. However, because the resolution of ordinary GPS signals is only accurate to
a level of 3.5 meters, augmentation (such as through differential GPS) is often
used to locate an autonomous vehicle requires more precisely - within a few
centimeters. In addition to GPS, dynamic digital 3D mapping keeps track of
precise information about previously mapped roads and collects data for input to
improve the accuracy of digital maps. Most experimental autonomous cars rely
both on digital maps and GPS signals for roadway data.
Experimental autonomous cars also use a wide range of innovative sensors
that collect data about what is happening in the roadway environment through
which an autonomous vehicle is moving. This external sensor data is typically
used for navigation. It is also collected to improve the accuracy and timeliness of
digital maps. Indeed, self-driving car developers, such as Google, have invented
and experimented with many different types of sensors. Typically, a robust
“picture” of the immediate and farther away roadway environment uses multiple
sources of data about the roadway. Several forms of radar, lidar, infrared, sonar,
and optics are deployed in experimental versions of autonomous cars. In first
generation autonomous cars, multiple sensors will provide redundant sources of
roadway data. Because adverse weather conditions interfere with sensors that rely
on line-of-sight, even redundant arrays of multiple sensors may fail to provide
adequate roadway environment input for operation of autonomous cars under
especially bad weather conditions, such as snow, sleet, and heavy rain. Although
development of roadway sensors has been actively encouraged by USDOT, so far
roadway sensors are not substantively regulated by NHTSA or any other agency.
Because of sensor limitations, it is likely that some type of wireless signals
will be needed to supply real-time roadway situation information to first
generation autonomous cars. These wireless technologies are not literally
sensors; but they provide vital data inputs about a vehicle’s driving environment.
The exact nature of the wireless systems that will provide external data input for
autonomous cars is uncertain at this time. DSRC communications of vehicle
operation is currently affected by controversies over the US Department of
Transportation’s Connected Vehicle program, as described in section IV, below.
The Federal Communications Commission (FCC) regulates communications
aspects of these transmissions of external data either as mobile wireless systems
or as DSRC vehicle communications over the dedicated 5.9 GHz spectrum. Both
SAE, International and IEEE provide standards for some of these
communications.
D.
Automated Controls
In an autonomous vehicle, control over vehicle operation is automated
through networks of actuator microprocessors triggered by the vehicle’s artificial
intelligence, discussed below. So far, automated controls appear to have been
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remarkably reliable in accomplishing designated vehicle operations, for example
in anti-lock brakes and electronic stability control, both of which are required
under NHTSA Motor Vehicle Safety Standards. Some of the more recently
developed automated car controls appear to be more dependable than others. For
example, lane-keeping controls appear to have proved less reliable than electronic
stability control. Legal and regulatory approvals are likely to be crucial for public
confidence in automated controls embedded in increasingly automated cars.
Automated cars and some of their automated safety controls are regulated
under NHTSA Motor Vehicle Safety Standards. These federal motor vehicle
safety standards provide “minimum safety performance requirements” but do not
prescribe particular automated technologies. Aside from these performance
standards, legal regulation of automated cars and their automated controls is rare.
Some of the existing automated car controls that provide driver assistance
include: adjustable speed limiters; adaptive cruise control; lane-keeping systems;
blind spot warnings and cross-traffic alerts; automatic parking assistance; rear
view cameras; curve control warnings; active stopping in slow traffic; traffic sign
recognition; hill start assistance; and automatic headlight adjustment for corners,
curves and oncoming traffic. As helpful as these automated car technologies are,
they assist, rather than replace human drivers.
E.
Artificial Intelligence
An autonomous vehicle will rely on a highly sophisticated central
processing unit to integrate and analyze internal vehicle operational data and
roadway sensor information and then to determine which automated controls to
activate and activate them. This heuristic artificial intelligence with advanced
machine-learning is designed to replace the decisionmaking and reflexes of a
human driver.
An autonomous car’s artificial intelligence is self-learning as it integrates
internal vehicle operational data with external roadway environment inputs
described in B and C, above. That analytic function occurs prior to actuating
automated vehicle controls, described in D, above. Simultaneously, the intelligent
system learns from and provides feedback data into vehicle operation at the same
time it actuates vehicle controls. So far, sufficient computational power to
instantaneously manage autonomous vehicle data integration, analysis, and
activation appears to be available. Capacities for vehicle system data fusion and
control architecture are not, however, unlimited. A first generation autonomous
car’s artificial intelligence, tasked with taking over management functions
otherwise performed by a human driver, will need to be at least as accurate and
reliable as human intelligence. Assurance that autonomous cars can achieve that
level of performance has proved difficult for state regulators in California, which
has delayed adoption of operational regulations that would permit autonomous
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cars, without human drivers, to be licensed for regular use on California roads.
Although there are SAE, International and IEEE standards for some aspects of
these analytic systems, legislation or regulation setting or requiring an overall
standard as a matter of law has not yet been adopted.
F Manufacturing Processes
Existing automobile companies may manufacture all autonomous vehicles,
their parts and systems. However, the most likely manufacturing process will rely
on component manufacturers to make specific parts or technologies (such as
sensors or artificial intelligence) that autonomous car manufacturers will integrate
into autonomous cars. For products liability purposes, such a manufacturing
process tends to extend the supply chain and to distribute liability risks across a
broad range of potential defendants.
Specialized companies, such as Bosch and Continental, are already
developing autonomous and automated vehicle modules. Technology companies,
such as Google, are capable of developing sophisticated components or modules
that could permit conventional vehicles to be manufactured as autonomous cars.
Although aftermarket transformations of conventional cars into autonomous cars
may be possible someday, the first generation autonomous cars will almost
certainly be manufactured with embedded autonomous operational controls as
original equipment.
IV.

CONNECTED VEHICLES

“Connected vehicle” technologies (as such technologies are categorized by
USDOT) may or may not be essential parts of first generation autonomous cars.
As a result, first generation autonomous cars may or may not be “connected
vehicles.” It is nearly certain, however, that there will be large numbers of
connected cars long before there are any autonomous cars in regular commercial
use. Certain types of connected vehicle technologies are already built into latemodel conventional cars. Whether operation of first generation autonomous cars
will rely on these vehicle connections or other more specialized “connected
vehicle” technologies remains unresolved. Indeed, some experimental
autonomous cars are deliberately designed not to connect with any external source
of information for their operation. For example, the Google Car does not rely on
externally communicated information for the car’s operation, aside from GPS that
provides basic location data. In a 2012 article about “Privacy in Autonomous
Vehicles,” I described Google-type autonomous cars as “selfcontained,” as
distinguished from “interconnected” autonomous cars.
The USDOT Connected Vehicle Program, there is an additional
distinction between (1) Connected Vehicle Safety Systems in which vehicles
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share vehicle operation data with other vehicles, and (2) Connected Vehicle
Mobility Applications, which provide information and entertainment rather than
data input for vehicle operation. Both systems are, given vehicle movement,
wireless. The main difference between USDOT’s two categories of connected
vehicles is that they use different types of wireless communications. Connected
Vehicle Safety Systems rely on specialized Dedicated Short Range
Communications (DSRC) transceivers to send and receive vehicle data over ad
hoc vehicle networks. On the other hand, Connected Vehicle Mobility
Applications generally use commercial cellular wireless networks (currently 4G
and LTE; but by the time first generation autonomous cars are introduced,
probably some form of 5G) to send and receive a wide range of data, from the
status of vehicle operation to navigation assistance and infotainment. This
category also includes satellite communications, such as Serius XM Satellite
Radio, that transmit digital signals into moving vehicles, under circumstances
where slow transmission speed and high latency do not interfere with the
transmission.
To add to potential confusion about connected vehicles, NHTSA
sometimes uses “Connected Vehicle” to refer only to vehicles with DSRC
connections (Connected Vehicle Safety Applications in the taxonomy used
elsewhere in USDOT). Such a distinction can be important because there are
legal differences among various ways of connecting vehicles. DSRC vehicle
communications have both technical and legal characteristics that are very
different from the technical and legal characteristics of other modes of wireless
communications that provide convenience, information, and entertainment to
people in moving vehicles.
In other contexts, vehicle connectivity has expanded to include a wide
assortment of ambiguous terminology. In the United States, “telematics” and
sometimes “automotive telematics” refer generically to various forms of wireless
communications to and from vehicles – connected vehicles. Yet, the consulting
firm, Gartner, considers only communications from vehicles to be telematics:
Telematics refers to the use of wireless devices and “black box”
technologies to transmit data in real time back to an organization.
Typically, it’s used in the context of automobiles, whereby
installed or after-factory boxes collect and transmit data on vehicle
use, maintenance requirements or automotive servicing.
“Mobile telematics” sometimes refers connections between an automobile’s
computer systems to wireless communications networks that send vehicle data to
others, such as manufacturers or insurers. On balance, connected vehicle
technologies do not become easier to understand by often-obscure references to
“telematics.”
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Under whatever name, or misnomer, any of these vehicle communications
technologies could find their way into first generation autonomous cars. On the
other hand, first generation autonomous cars may not have any of them.
A.
Connected Vehicle DSRC Safety Systems
For more than a decade it was assumed in the United States and elsewhere
in the world, that “connected vehicles” would rely on DSRC transmissions for
exchanges of vehicle safety information from one vehicle to another vehicle
(V2V) or between a vehicle and the roadside infrastructure (V2I). At the
beginning of this technology’s development just after the turn of the 21st century,
the USDOT research program was called VII (Vehicle Infrastructure Integration).
The initial concept was that human drivers would make better, safer driving
choices based on more immediate information about what other nearby vehicles
were doing, even when those nearby vehicles were not yet visible. In 2014, the
National Highway Safety Administration announced that agency’s intention to
require these DSRC “Connected Vehicle” transceivers as mandatory safety
equipment in all new vehicles in the United States, under proposed Motor Vehicle
Safety Standard 500. This to-be-proposed mandatory connected vehicle safety
requirement was not intended specifically, much less only, for autonomous cars.
Nevertheless, the potential usefulness of DSRC safety data in autonomous car
operation was obvious. However, several recent events (some of them lawrelated) have raised uncertainties about the potential near-term availability of
Connected Vehicle DSRC-based vehicle data transmissions (also known as V2V)
for use in first generation autonomous cars.
First, the Federal Communications Commission (FCC) is under
Congressional pressure to re-allocate parts of the now-dedicated 5.9 GHz DSRC
spectrum to other types of wireless users. In1999 the FCC reserved 75 megahertz of
spectrum at 5.850–5.925 GHz (usually referred to as the 5.9 GHz spectrum) solely for
vehicle safety and mobility communications over DSRC. Other, non-vehicle uses of

this spectrum could cause interference that would degrade the usefulness of
DSRC real-time vehicle communications to the point that that these long-planned
V2V Connected Vehicle communications may become insufficiently reliable for
use by autonomous cars, particularly in congested urban areas.
Second, when the National Transportation Safety Administration
(NHTSA) announced the agency’s intention to require Connected Vehicle DSRC
transceivers in all passenger vehicles and light trucks, substantial objections were
raised about the continuing absence of measures to protect privacy and security,
and to prevent the use of V2V for surveillance. Some of these privacy, security
and surveillance concerns are based on the fact that vehicle operational data (the
Basic Safety Message or BSM) are unencrypted as they are transmitted from car
to car.
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Third, there have been recent policy objections to NHTSA’s announced
proposal of agency regulations to require a DSRC transceiver to be embedded in
every new passenger vehicle and light truck. There is no Congressional statute
that expressly authorizes, much less directs, such a requirement. The likely need
for legislative authorization further increases the possibility that NHTSA’s DSRC
Connected Vehicle requirement may be delayed or even blocked. If V2V DSRC
data from nearby vehicles is not available, first generation autonomous cars may
either have to rely on alternative external data sources, such as mobile wireless, or
not function as “connected vehicles” at all.
Fourth, some transportation technology experts are beginning to view
DSRC as 1990s technology that needs reassessment in light of newer and better
communications technology. Unfortunately, existing alternative communications
technologies tend not to be as suitable for transmitting real-time safety-related
vehicle data with the necessary speed and low latency. So far, alternative
communication technologies do not perform well enough, particularly with regard
to latency. Nevertheless, there is growing interest in improvements in mobile
wireless technologies (such as 4G LTE, or perhaps 5G) as alternative ways to
transmit specialized vehicle data. If such improved communications technologies
become available by the time first generation autonomous cars are available, first
generation autonomous vehicles may rely on them, instead of currently planned
Connected Vehicle transmissions over DSRC.
B.
Connected Vehicle Mobile Wireless Applications
Connected Vehicle Mobility Applications are very different from the
circumscribed, standardized, and about-to-be-required Connected Vehicle Safety
Systems based on DSRC discussed in the previous section. Connected Vehicle
Mobility Applications embrace a much wider variety of technologies and
applications than DSRC safety systems. The technologies that USDOT
categorizes as “Connected Vehicle Mobility Applications” provide information to
enhance vehicle mobility and convenience. They include existing commercial
services that provide navigation and parking advice, automatic accident reporting,
weather, and traffic reports. Some of the wireless services simply provide audiovideo entertainment and information. Additional mobility applications become
available virtually every day.
This second USDOT “connected vehicle” category actually shares with
Connected Vehicle Safety Applications only communications connectivity with
vehicles. Calling both of these sets of technologies “connected vehicles” tends to
confuse important policy decisions. For example, the cybersecurity
vulnerabilities posed by DSRC Connected Vehicles are markedly different from
those posed by mobility applications communicating over wireless Internet
connections.

17

One way to wirelessly connect a vehicle is to carry a device that connects
to the Internet into the vehicle. Connected Vehicles seamlessly integrate wireless
communications directly into vehicles. Most of these mobility applications
embed one of two primary smartphone connection platforms offered by Apple
and Google. These embedded communications systems enable smartphone
functions to appear on a vehicle’s dashboard display screen and smartphone
control by using the vehicle’s controls, including voice controls. Apple’s
interface, called CarPlay, was launched in March 2014. Google’s similar
interface, called Android Auto, launched in June 2014.
In addition to these integrated wireless internet and phone interfaces,
vehicle manufacturers have often embedded closed-network wireless
communications capacities that automatically communicate data from vehicles,
vehicle parts and operations back to the vehicle’s manufacturer. Some of these
systems may also provide infotainment services. Automotive operating systems
commonly used to run this type of embedded vehicle connectivity include:
Microsoft Embedded Automotive, open-source MeeGo, and QNX Car from
Research in Motion. Android Auto and Apple’s CarPlay, noted above, are recent
additions with broader functionality. Advanced embedded communications
systems for vehicles are designed to provide cross-platform mobile access to
phone, Internet sites, infotainment, and email, as well as integration between a
vehicle’s automotive systems and its manufacturer.
Currently available mobility applications generally use cellular and PCS
wireless communications provided by a wide range of wireless carriers to
communicate between the vehicle and the outside world. 4G-LTE has recently
increased the speed of these vehicle communications. Many vehicles are also
equipped with receivers for satellite radio transmissions of infotainment
programming. For short-distances within a vehicle, Bluetooth is frequently used
for communications among devices.
The US Department of Transportation does not generally regulate these
mobile wireless Connected Vehicle applications, except insofar as they may pose
safety hazards in the form of driver distractions that will not be relevant in the
context of autonomous cars without human drivers that might be distracted.
NHTSA has published voluntary guidelines that restrict visual and tactile access
to many types of in-vehicle devices and displays that could be included in
Connected Vehicle Mobility Applications. These 2013 guidelines only affect the
driver-facing interface of Connected Vehicle Mobility Applications.
Nevertheless, NHTSA has warned that NHTSA may initiate enforcement if invehicle electronic devices contain safety-related defects or cause driver
distraction. So far, NHTSA has brought no formal enforcement actions against
connected vehicle mobility applications in conventional cars that do have
potentially distractible human drivers.
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The content provided by Connected Vehicle Mobility Applications is
highly varied. Subject matter ranges from satellite navigation assistance and
mapping to video and audio entertainment, as well as Internet communications.
These mobile applications are particularly useful in targeted advertising that can
focus on the vehicle’s occupants, based on the type of vehicle, its location,
previous content, and what is known about the occupants.
In March 2014, the Federal Highway Administration published a Federal
Register Notice requesting information about Connected Vehicle Mobility
Applications “that leverage the full potential of trusted communications among
connected vehicles, travelers, and infrastructure to better inform travelers,
enhance current operational practices, and transform surface transportation
systems management.” This research program seeks “applications that
synergistically capture and utilize new forms of connected vehicle and mobile
device data to improve multimodal surface transportation system performance and
enable enhanced performance-based systems management.”
As of 2015, USDOT launched a research program to encourage “Dynamic
Mobility Applications.” This USDOT program seeks to “combine connected
vehicle and mobile device technologies in innovative and cost-effective ways to
improve traveler mobility and system productivity, while reducing environmental
impacts and enhancing safety.” The Dynamic Mobility Applications program
envisions competitive commercial development with the federal government
playing “an appropriate and influential role as a technology steward for the
continually evolving integrated transportation [information] system.”
Among the most serious challenges faced by Connected Vehicle Mobility
Applications are heightened cybersecurity needs. In the context of mobility
applications, security threats can be difficult to guard against because there are so
many data inputs and types of communications carried by Connected Vehicle
Mobility Applications. In such a setting, identifying, isolating, and preventing
security threats from hackers, malware and other cybersecurity threats is
especially difficult.
The Internet of Things increasingly includes vehicles using wireless
Internet connections. Accessible over Internet connections, sensor-rich systems
within vehicles—including tires, fuel injection, brakes, steering, and
transmission—are already becoming attractive hacker targets. According to a
recent report from Vision Zero,
A new car may have more than 145 actuators and 75 sensors,
which produce more than 25GB of data per hour. The data is
analyzed by more than 70 onboard computers to ensure safe and
comfortable travel.
Connected Vehicle Mobility Systems also provide feedback data to the
manufacturer of the vehicle. The Vision Zero report warns,
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Many modern cars have infotainment systems, engine management
units, onboard diagnostic units, radios operating at different
frequencies, GPS receivers, transponders, Bluetooth devices, and
cell phone chips. Malware in any subsystem could compromise
the safety of not only the people in the car, but also those around
them.
Research is underway with regard to potential security threats to this type of
connected vehicle. However, investigation and development of security solutions
for Connected Vehicle Mobility Applications have only just begun.
The FCC licenses both telecommunications devices and wireless
telecommunications carriers that transmit communications to and from vehicles
through Connected Vehicle Mobility Applications. Although there have been
suggestions that the FCC adopt specific licensing regulations with regard to
providers of these services (which the FCC refers to as telematics) so far, the FCC
has asserted jurisdiction only over communications devices and wireless service
providers. The FCC does not yet specifically regulate particular mobility
applications or platforms. Because location information is required for wireless
communications under the FCC’s E911 regulations adopted in 2010, most
Connected Vehicle Mobility Applications include GPS location information.
These regulations (Phase II of the Commission’s E911 rules) now require wireless
service providers to provide precise location information (the latitude and
longitude of the caller) to Public Safety Answering Points. FCC-required location
information must be accurate within fifty to three hundred meters, depending
upon the type of location technology used.
Although Connected Vehicle Mobility Applications have been available
much longer than DSRC V2V Connected Vehicle Safety Systems, both types of
vehicle connectivity are in the process of rapid change. Specific ways in which
they will ultimately develop will depend in part on the legal and policy
environment these technologies encounter. By the time first generation
autonomous cars become commercially available, some of the potential technical
and policy uncertainties will have been resolved.
Whether autonomous vehicles will be “Connected Vehicles” may require
the answers to further questions about which type of Connected Vehicle – V2V
Safety or Wireless Mobility – is at issue. Some type of wireless mobility
connected vehicle technology is almost certain to be available in first generation
autonomous vehicles, if only for entertainment purposes. Connected Vehicle
Safety Systems, primarily DSRC, that involve more specialized technology may
or may not be used in first generation autonomous vehicles. Current doubts and
disputes about requiring Connected Vehicle V2V Safety technologies may not
have been resolved by then. It is also possible that, perhaps for security reasons,

20

first generation autonomous cars will not be interconnected through either type of
Connected Vehicle technology, but rather will be selfcontained, as the Google car
is now.
V.

LEGAL ENVIRONMENT FOR FIRST GENERATION
AUTONOMOUS CARS

First generation fully autonomous cars will face a legal environment not
designed for them. Laws that apply to conventional vehicles will be applied to
first generation autonomous cars, unless exceptions are carved out for
autonomous cars. Most current laws do not discriminate in favor of or against
autonomous cars. Although, automated and assistive driving features such as
cruise control are generally legal in the United States, some aspects of current
laws will have to change before first generation autonomous cars can lawfully
dispense with human drivers. For example, speed limits of sixty miles per hour
will in the near future continue to apply to both conventional and autonomous
cars. However, insurance laws based on the characteristics and driving
experience of human drivers will need to change, particularly in states that require
automobile insurance.
A.
Federal and State Jurisdiction
Legislative and regulatory jurisdiction over automobiles is currently
divided between the federal government, the states, and local municipalities.
Absent radical changes in federal law that would preempt state laws applying to
autonomous cars, state law systems will continue to govern autonomous cars.
The multiple layers of federal, state and local laws that will confront first
generation autonomous cars include
 federal legislation and administrative regulation with regard to such
matters as highway construction, vehicle safety and fuel efficiency
standards;
 state common law with regard to property, tort and contract matters;
 state legislation and administrative regulations regarding such matters
as minimum vehicle standards, insurance, roadway usage, traffic laws,
as well as other issue including privacy, security and environmental
regulation; and
 local ordinances regarding traffic, pedestrian and bicycle safety and
parking.
Each of these sources of legal rules and requirements will operate simultaneously
and somewhat independently, although federal law can preempt state and local
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laws and state law can preempt local law. Relationships between federal state and
local transportation regulators are typically cooperative.
In the existing layered legal environment, federal regulation normally sets
baseline vehicle safety standards that are usually incorporated into state laws and
regulations. For example, if USDOT were to adopt regulations that establish
Motor Vehicle Safety Standards that apply only to autonomous cars, or were to
regulate autonomous cars (or all autonomous vehicles) as a separate vehicle
category, these federal safety standards would apply nationwide and override
conflicting state or local regulation. State laws and regulations would apply these
standards in state requirements regarding vehicle licensing and operation on state
roadways. Once state law permits autonomous cars to operate on state roadways,
local ordinances would regulate local aspects of autonomous car usage, typically
parking, local speed limits, and the like.
It is possible that earlier accommodation of autonomous cars may require
complete replacement of this layered legal structure with uniform national
standards and requirements applicable to autonomous cars. Perhaps because such
preemption would raise fundamental political and constitutional questions about
federalism and states’ rights, no such legislative proposals have been introduced.
It will be interesting to see whether the importance of getting the first generation
of fully autonomous cars on United States roads quickly will lead to a more
assertive federal presence and broad preemption of state laws. In a forthcoming
article in Volume 16 of the MINNESOTA JOURNAL OF LAW, SCIENCE &
TECHNOLOGY (2015), I explore what a national regulatory system for autonomous
cars might look like.
1.

Present Federal-State-Local Autonomous Car Legal
Regimes
At present, the federal government has not enacted specific national laws
to govern autonomous cars or other types of autonomous vehicles. Under federal
law, the National Highway and Traffic Safety Administration (NHTSA), part of
the United States Department of Transportation (USDOT), has broad authority to
regulate the safety of “motor vehicles.” “Motor vehicles” are defined by statute
as vehicles “that are driven or drawn by mechanical power and manufactured
primarily for use on public streets, roads, and highways.” 49 U.S.C. 30102(a)(6).
NHTSA regulates by establishing safety performance standards for motor
vehicles and motor vehicle equipment under Federal Motor Vehicle Safety
Standards (FMVSS). 49 U.S.C. 30111. As a result, first generation autonomous
cars will have to meet Motor Vehicle Safety Standards in effect at the time these
cars are built or imported. Unless existing FMVSS are changed, first generation
autonomous cars will have to comply with passenger vehicle FMVSS standards
that require a wide range of safety features from headlights to bumpers.
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Compliance with these national standards partly explain why first generation
autonomous cars will look like other cars available at the time.
So far, NHTSA has not promulgated regulations or safety standards that
specifically address autonomous vehicles. Just as NHTSA created a special LSV
regulatory category for low-speed vehicles, NHTSA could create a separate
regulatory category for autonomous cars. However, so far, NHTSA has
evidenced no intention to regulate autonomous cars or autonomous vehicles
separately from conventional cars. To the contrary, in NHTSA’s 2013
“Preliminary Statement of Policy Concerning Automated Vehicles,” the agency
concluded that
We believe there are a number of technological issues as well as
human performance issues that must be addressed before selfdriving vehicles can be made widely available. Self-driving
vehicle technology is not yet at the stage of sophistication or
demonstrated safety capability that it should be authorized for use
by members of the public for general driving purposes.
The agency also noted that “NHTSA does not recommend that states
authorize the operation of self-driving vehicles for purposes other than
testing at this time.”
By 2015, four states and the District of Columbia had enacted legislation
authorizing testing of autonomous vehicles. Nevada law permits both testing and
operation of autonomous vehicles on Nevada roads. In California, 2012
legislation directed the state’s Department of Motor Vehicles (DMV) to adopt
regulations for both testing and operation of autonomous vehicles in California.
The California DMV has adopted regulations that permit testing of autonomous
vehicles in California. However, because of uncertainties about just how safe first
generation autonomous cars should be required to be in California, the DMV has
been unable to promulgate regulations permitting regular public use of
autonomous vehicles on California roads, despite missing a January 1, 2015
statutory deadline. State legislation authorizing autonomous vehicles to operate
on state roads remains pending in a number of states; but such legislation has been
introduced and failed to pass in a far greater number of states than the number of
states that have enacted autonomous vehicle authorizing legislation.
So far, municipal ordnances have not yet focused on autonomous cars for
special local regulation. As a result, existing local ordinances regarding parking,
speed limits, yielding to pedestrians and bicycles will apply to first generation
autonomous cars. Experience with regulation of electric vehicles at the local level
suggests that once state laws approve operation of first generation autonomous
cars on public roads, local municipal regulation will almost certainly follow.
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General State Roadway Laws and Regulations
2.
First generation autonomous cars will have to comply with then-applicable
state roadway laws and regulations before they will be allowed to operate in the
United States. Each state owns and controls the highways and roadways within
that state, including interstate highways. That makes the states’ interests in
regulating the use of state property particularly strong. In addition, first
generation autonomous cars will only be a very small proportion of vehicles on
state roads. All of the rest of the roadway users – conventional cars, trucks,
busses, motorcycles, etc. - will continue to subject to existing roadway rules. To
have a completely different set of roadway laws and regulations just for
autonomous cars could result in confusion and the kind of unpredictability that
leads to vehicle crashes. As a result, most state roadway laws and regulations will
apply to first generation autonomous vehicles, just as they apply to other types of
road users. For example, first generation of autonomous cars will likely have to
obey existing traffic laws, speed limits, stop signs, roadway maintenance
directions, road closures, and the like, just as conventional vehicles will be
required to comply with such laws and regulations.
After the first generation, when autonomous cars become more numerous
and their specialized safety capacities are demonstrated, continued application of
some state regulations to autonomous cars may seem to make little sense.
Modified regulations for autonomous cars may then be adopted. However, state
laws and regulations that apply to conventional vehicles will continue in force, as
long as there are conventional vehicles that need to be regulated. Ultimately,
vehicle regulations that apply only to autonomous cars are likely to evolve. In the
farther more distant future, state laws may phase out road use by conventional
vehicles and require all cars on public roads to be autonomous, just as
automobiles took over roadways from horse-drawn wagons. Such an eventuality
may occur in the far distant future.
Adopted under state authority, local vehicle laws and ordinances typically
regulate vehicle usage, particularly with regard to local roadway safety, pedestrian
safety, and parking. Initially, these existing local ordinances will also apply to
autonomous cars. Normally protective of pedestrians and bicycles against any
form of motorized vehicle, local ordinances will almost certainly include
protections for these vulnerable road-users against autonomous cars. The most
interesting local-law adaptations to autonomous cars are likely to be with regard
to parking. Because autonomous cars will be capable of more precise and
compressed parking, parking facilities for them can be more compact and dense,
as well as located in remote facilities, away from congested urban areas.
Moreover, scenarios for use of autonomous vehicles in fleets providing personalmobility-as-a-service would reduce requirements for on-street parking in
commercial areas. Distinctive autonomous car parking patterns (potentially
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relegated to remote facilities) should eventually bring substantial changes in local
parking regulations. In the more distant future, there may be even no need for onsite garage space for residential buildings, because an autonomous car can be
summoned when needed from off-site parking facilities.
B.
Federal Preemption of State Laws
Congress could enact national legislation that regulates autonomous
vehicles on a uniform national basis, to the exclusion of state and local laws.
Under the Supremacy Clause of the United States Constitution, such federal
autonomous vehicle legislation, could preempt varied state laws that would
otherwise apply to first generation autonomous cars. If a diversity of state laws
regulating autonomous vehicles in different ways appears to stifle the
development of autonomous cars, the Congress might seriously consider such a
national autonomous vehicle law. However, near-term prospects for
comprehensive national autonomous vehicle legislation make such preemption
extremely unlikely. Nevertheless, it remains possible for federal law, either by
statute or by regulation, to preempt most state laws that would otherwise apply to
first generation autonomous cars. As noted earlier, I explore that possibility in an
article forthcoming in the MINNESOTA JOURNAL OF LAW, SCIENCE &
TECHNOLOGY (2015).
Current preemption law, particularly with regard to ground transportation
matters, is somewhat uncertain. Over the past fifteen years, the United States
Supreme Court has unevenly decided preemption issues in the context of vehicle
regulation. Two United States Supreme Court decisions appear to indicate that,
absent an express statutory provision that explicitly preempts state law, federal
law might not sufficiently “occupy the field” of autonomous car standards and
requirements. Geier v. American Honda Motor Company, 529 U.S. 861 (2000),
dealt with air bag standards that differed between federal and state law and upheld
the application of state standards in the context of determining tort liability.
Williamson v. Mazda Motor of America, Inc., 130 S. Ct. 3348 (2011), dealt with
state law seat-belt standards that were different from federal standards. State
laws establishing liability standards in the context of automobile crash litigation
may not be preempted unless the intent to override state law is explicit.
Automobile crash litigation is an area of law that has historically been considered
especially appropriate for state law to control. Moreover, standards regarding use
of a state’s roadways are also traditionally considered particularly appropriate
matters for state regulation. Although federal autonomous car legislation, if
enacted, could preempt even state common law with regard to tort liability, the
legislation would need to be direct and explicit about overriding state law.
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C.
Areas of Law Affecting and Affected by Autonomous Vehicles
First generation autonomous cars will interact with many existing areas of
law. In some areas, current laws will simply apply to contexts involving
autonomous cars. In other areas, it may be necessary to adapt existing laws or
develop entirely new laws in response to the advent of first generation
autonomous cars.
Litigation involving first generation autonomous cars is likely to be
somewhat different from other litigation. To the extent that autonomous vehicles
are successfully programed to completely avoid all traffic infractions, car crashes
and other harm, there may not be very much litigation involving autonomous cars.
To the extent that such litigation does occur, it is likely to be technologically
challenging and more than usually expensive. Evidence in autonomous car
litigation will involve heuristic algorithms, sensor data, and experts from such
fields as automated systems and optics.
1.
Civil Liability
The fifty different state-law civil liability systems across the United States
complicate evaluation (or even description) of civil liability regarding
autonomous cars. Uncertainties about potential civil liability risks of significant
damage awards already affect both investment in autonomous vehicle
technologies and consumer interest in purchasing first generation autonomous
cars. In addition to these expected defendants, there may also be peripheral
defendants, such as the entities that own and operate roads and infrastructure.
a.
Manufacturer/Supplier/Seller Products Liability
Assuming that there continue to be no liability limitations or other safe
harbors created by legislation, autonomous car manufacturers, parts suppliers, and
sellers will encounter civil liability based on tort or warranty. Tort law, primarily
in the form of products liability, would apply when an autonomous car leads to
personal injury or damage to property other than the autonomous car itself.
Warranty law adds a basis for liability when harm associated with an autonomous
car involves either the car being less valuable or fit for use than expected or the
car causing “economic” losses to its purchaser because it is a defective product.
Within tort law, manufacturers, distributors, and sellers of autonomous
cars will be subject to civil liability based on either negligence or products
liability law. Negligence would apply when injuries result from a failure to
exercise reasonable care in producing, distributing, or selling an autonomous car.
Strict products liability will apply when a defective autonomous car causes harm,
regardless of the defendant’s fault.
A vast majority of states will apply some form of strict products liability,
rather than negligence, to products liability claims regarding injuries and damages
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caused by a defective autonomous car. Only Delaware, Massachusetts, Michigan,
North Carolina, and Virginia do not recognize strict products liability and require
proof of negligence in products liability suits. Most states follow the
Restatement, Third, of Torts, in recognizing three different types of product
defects: “manufacturing” defects, “design” defects and “warning” defects. For the
most part, products liability would be normally limited to situations in which a
problematic design or warning choice made an autonomous car “not reasonably
safe.” Applying products liability to autonomous cars is likely to be complicated
by the technologically advanced nature of the product that blends interactive
technologies and components from a number of sources into enabling a car to
operate autonomously. Moreover, to the extent that autonomous cars will require
continuing updates (both programming and mapping) from manufacturers of the
vehicles and their components, the products-liability-based warning obligations of
autonomous car manufacturers will continue far beyond the point of sale. At the
same time, proving product design-defect claims arising out of autonomous cars is
likely to encounter novel challenges, such as establishing which particular
algorithm or program installed within the vehicle was not reasonably safe. Most
products liability cases involving autonomous cars will present important
technical challenges in explaining advanced technologies such as sensors,
actuators, and artificial intelligence to lay juries.
An additional basis for autonomous car manufacturer and seller liability
for defects in autonomous cars that result in losses to purchasers is warranty law.
Both express and implied warranties regarding the autonomous car’s fitness or
merchantability could result in civil liability based on the Uniform Commercial
Code. Under U.C.C. § 2-314, by placing an autonomous car on the market, a
manufacturer or seller impliedly certifies that the car is reasonably capable of its
intended use as an autonomous car.
Based on federal or state consumer protection statutes, manufacturers or
sellers of autonomous cars could also be sued for unfair trade practices in actions
that allege fraud or misrepresentation in the sale of defective products. For
example, defective autonomous cars or improper marketing and sales tactics, can
be actionable under the Magnuson–Moss Warranty Act, 15 U.S.C. §§ 2301–2312
(2012), and state “Lemon Laws.”
b.
Civil Liability of Owners and Users
Owners and users of first generation autonomous cars may face negligence
liability for injuries associated with their use. In addition to common law
negligence that typically complains of harm caused by “human error,” statutory
negligence, or “negligence per se,” may be based on a statutes or ordinances that
apply to autonomous vehicles. A number of states already have statutes that
impose liability on registered owners of run-away vehicles, which are often
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described in the statutes as “driverless vehicles.” These “driverless car” statutes
impose liability on registered owners as presumed “drivers”. Since there may be
no humans at all in autonomous cars used to transport only cargo, either these
statutes or some form or vicarious liability may impose damages liability on either
the autonomous car’s owner or its operator. Some state autonomous vehicle
regulations provide that the “operator” of an autonomous car is the human person
who powers up the autonomous car or directs it to go to a particular location.
Such a regulatory definition of “operator” does not necessarily create legal
responsibility for motor vehicle crashes. When car-crash cases involve
autonomous cars, no human driver or potential for “human error” may be present
and yet comparative responsibility for avoiding the accident may be at issue. In
such cases, legal responsibility could be vicariously imposed on autonomous car
owners or operators. It is also noteworthy that employees injured in crashes of
first generation autonomous cars used to transport employees around a corporate
campus in corporate-owned autonomous car fleets, may also litigate civil liability
under workers’ compensation laws.
c.
Liability of Peripheral Defendants
Some potential defendants in civil liability suits involving autonomous
cars may not expect to be held liable. In civil lawsuits involving first generation
autonomous cars, these so-called “peripheral” defendants may include local
governments that failed to repair unsafe roads, or government entities improperly
maintaining or operating communications infrastructure used by autonomous cars
that are also connected vehicles. Sovereign immunity to civil liability does not
apply in states where government liability presumes the existence of a
“ministerial” as opposed to a “discretionary” government responsibility with
regard to such matters as road maintenance.
On the one hand, designing roads or, potentially, vehicle communications
systems, is usually regarded as requiring the exercise of significant discretion by
government agencies in most states so that sovereign immunity applies. On the
other hand, in many of these same states, government liability law presumes the
existence of a “ministerial” duty (as opposed to a “discretionary” obligation) on
the part of state or local governments with regard to maintaining roadway
infrastructure. As a ministerial duty, upkeep does not give rise to sovereign
immunity that would otherwise protect a state or local government transportation
agency against civil liability in tort actions. When harm in whole or in part results
from deficient roadway upkeep or inadequate infrastructure maintenance
(presumably including Connected Vehicle communications systems), sovereign
immunity may not shield the government entity from liability. Either federal
enactment of liability limitations or state laws specifically restoring sovereign
immunity would be possible; but such legislation has not been enacted.
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In the face of these uncertainties about civil liability, some autonomous
car policy mavens have suggested a comprehensive strict liability system that
places all risks and losses on vehicle manufacturers that assemble autonomous
cars. Then the manufacturers would include these risks of damages and injuries
in the price of each autonomous vehicle. Legislation establishing such a strict
liability system that would apply to first generation autonomous cars has not yet
been introduced.
2. Criminal Law and Procedure
When first generation autonomous cars begin to operate on public roads,
most existing criminal offenses, such as driving the wrong way on a one-way
street or blocking fire lanes, will apply to these autonomous cars, just as they do
to conventional cars. In other contexts, first generation autonomous cars will
challenge traditional criminal law concepts and applications. They also may
generate entirely new criminal activity.
To the extent that first generation autonomous vehicles are programmed to
comply with all traffic laws, citations of autonomous vehicles for traffic law
infractions could well be almost non-existent. Of course, if an operator or owner
of an autonomous car deliberately programed the autonomous vehicle to disregard
or to violate traffic laws, the operator/programmer logically might be liable for
traffic infractions that result. But such criminal liability has not been widely
discussed, much less enacted.
Overall, widespread use of autonomous vehicles presumably programmed
to comply with traffic laws and rules of the road should eventually lead to crimereduction. First generation autonomous vehicles would plausibly prevent such
criminal behavior as driving under the influence and most vehicular
manslaughter. Moreover, to the extent that first generation autonomous cars
incorporate technologies that prevent vehicle theft and vehicle tampering,
incidence of such existing crimes would also be reduced.
In some cases, autonomous vehicles may create difficult issues of
criminal-law policy, such as whether and when criminal penalties should apply to
programming decisions that produce avoidable crashes or other socially
undesirable consequences. Moreover, first generation autonomous cars will
stimulate changes in the existing model of local traffic law regulation that relies
on enforcement of low-level traffic infractions for deterrence of a wide spectrum
of anti-social behavior.
Autonomous cars may also lead to legislation creating new crimes. For
example, legislative enactments may prohibit autonomous cars to operate at
certain times or places or permit autonomous car operation only in other places or
at other times. For the most part, violations of such restrictions would likely
entail very limited mens rea requirements, carry low penalties, and be enforced by
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local or possibly state governments. The federal government could also enact
specific offenses related to autonomous cars. For example, a federal statute might
be enacted to penalize manufacture of curtain dangerous types of autonomous
cars. Other federal criminal statutes might prohibit unauthorized collection or use
of information generated by autonomous cars.
Additional crimes may emerge with regard to misuse of autonomous cars
in the commission of other crimes. Indeed, the use of an autonomous car in
criminal activities may be the object of special criminal prohibitions, just as the
use of firearms may be both a crime and also provide grounds for enhancement of
criminal penalties for other crimes. Indeed, the FBI has already cautioned that
autonomous cars may be used to facilitate acts of terrorism.
Law enforcement interaction with first generation autonomous cars may
also generate some novel Fourth Amendment search-and-seizure issues. For
example, no court has decided whether a warrant would be required before a law
enforcement agency could send a signal to an autonomous vehicle’s automated
systems that would jam these systems or cause the vehicle to come to a safe stop
at a given location. In United States v. Jones, 132 S. Ct. 945 (2012), the United
States Supreme Court recognized that a Fourth Amendment “search” occurred
when the government attached a GPS device to a vehicle and then used the device
to track the movements of a suspect’s vehicle over the course of a month. In her
concurring opinion, Justice Sotomayor noted that it remains unclear whether a
similar search rule would apply if the GPS device had already been in the vehicle,
as will be the case with most, if not all, first generation autonomous vehicles.
Subsequently, in Riley v. California, 134 S. Ct. 2473 (2014), the United States
Supreme Court required a warrant before law enforcement officers could search
the internal files of a smart phone. Whether an autonomous car’s information
systems are similarly protected against warrantless law enforcement searches as
those of a smart phone is among the criminal law issues first generation
autonomous cars will raise.
Insurance
3.
Since NHTSA estimates that at least 93% or more of car crashes are
caused by human error, first generation autonomous cars, which have no human
drivers, might appear to be excellent insurance risks. Nevertheless, autonomous
cars that drive themselves will present difficult challenges under present insurance
laws and models.
It is uncertain how, if at all, injured parties could be compensated under
most automobile insurance policies, if no driver is found to be at fault. Moreover,
in states where automobile insurance is mandatory for drivers (but not for motor
vehicles), it is unclear whether autonomous cars (without drivers) will be required
to purchase insurance. If autonomous car insurance is required, what that
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insurance should cost, or cover remains unclear. As insurance matters now stand,
the liability provisions of standard automobile policies insure against liability due
to the fault of drivers. Uninsured/underinsured coverage usually insures drivers
against damages caused by the fault of an uninsured or underinsured driver. None
of these standard insurance models takes account of autonomous cars which have
no human drivers. In short, automobile insurance will need to evolve to
accommodate autonomous cars, which will require a different type of insurance
that does not depend on human driving behavior.
Even if a basis for autonomous car insurance can be established, first
generation autonomous cars will contend with at least fifty different forms of state
motor vehicle insurance laws. Because the federal government ceded most
insurance regulation to the states in 1945 under the McCarran-Ferguson Act, 15
U.S. Code § 1011, insurance laws and regulations that will affect first generation
autonomous cars will be mostly in the form of state law. To the extent that first
generation autonomous cars would be used for livery purposes, such as taxis,
limousines, and on-demand ridesharing, various state public utilities commissions
may also regulate them and require minimum levels of commercial insurance.
A 1944 United States Supreme Court decision, United States v. SouthEastern Underwriters Association, 322 U.S. 533 (1944), confirmed that the federal
government has authority to regulate insurance as an aspect of interstate
commerce. Since federal law requires minimum insurance levels for commercial
vehicles that travel interstate, autonomous commercial vehicles traveling in
interstate commerce would be subject to federal minimum insurance levels.
However, passenger cars, such as first generation autonomous cars, will be
subject only to state laws regarding automobile insurance, unless federal law
establishes a unified national insurance system for autonomous cars (or for
autonomous vehicles in general). Such a federalized car insurance system seems
unlikely in light of longstanding automobile insurance regulation under state law.
All states except New Hampshire have adopted some form of mandatory
automobile insurance. However, various states have different models for
regulating automobile insurance, policy terms, cost rating factors, liability limits,
and uninsured/underinsured motorist coverage. In California, the insurance
situation facing first generation autonomous cars in California is particularly dire.
That is because state initiative legislation (Proposition 103, adopted in 1988)
requires automobile insurance rates to be based on risk factors related to drivers
(the driver’s driving record, the number of miles the driver drives annually, and
the driver’s number of years of driving experience – as well as a required 20%
discount for drivers with good driving records). Given the absence of these
factors in the case of an autonomous car, it is unclear what risk factors can be the
basis for calculating the cost of mandatory automobile insurance for an
autonomous car. To make matters worse, these initiative-adopted automobile
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insurance restrictions can be changed only through a vote of the entire state’s
electorate.
In other states, first generation autonomous cars will also pose challenges
with regard to automobile insurance costs because insurance is priced based on
past experience with losses. The very first generation of autonomous cars will
have no loss experience from which to project insurance costs. Moreover,
because the artificial intelligence controlling an autonomous car is self-learning,
autonomous car losses should diminish over time as machine learning adapts
vehicle controls to avoid crashes. Insurance cost models based on past losses may
not be accurate predictors of future losses from autonomous cars. One solution to
this problem would be for state law to authorize insurance rates based on
assuming that liability for injuries and damages will be placed on owners or
operators of autonomous cars (as vicariously responsible equivalents of “drivers”)
and require those autonomous car owners or operators to purchase automobile
insurance the cost of which would be based on anticipated losses.
Under such an owner/operator insurance model, insurers of autonomous
cars (instead of drivers) would likely seek to pass losses up the retail chain to
manufacturers and commercial suppliers of autonomous cars and autonomous car
components. If, under products liability law, discussed above, autonomous
vehicle sellers and suppliers are held strictly responsible, then autonomous
vehicle insurance against injuries and property damage will shift from being
“personal” insurance to being a type of commercial risk insurance. Such a shift
would raise a number of issues, such as whether autonomous car insurance should
be mandatory; whether there is a potential for an autonomous car manufacturer
becoming insolvent; and whether alternatives to insurance, such as no-fault, selfinsurance or bonding might be preferable.
The existing fault-based, driver-centric system of car insurance appears
inappropriate in the context of autonomous cars. Other ways to assure
compensation for losses associated with autonomous cars may work better,
including both other forms of insurance or financial responsibility measures such
as no-fault. Moreover, as noted earlier, it is likely that some autonomous vehicles
will be “connected vehicles.” Such an interactive “connected vehicle”
infrastructure in which at least some first generation autonomous vehicles are
likely to emerge, may render determinations, such as of fault or causation, so
technologically complex that fault and causation are for most practical purposes
illusory. Transaction costs of determining cause and fault may suggest spreading
autonomous car insurance burdens for injuries and losses associated with
autonomous vehicles more broadly among autonomous vehicle users, or even the
public.

32

Land Use and Environment
4.
First generation autonomous cars will have minor impacts on land use and
the environment because they will be relatively few in number. Over time,
autonomous cars will probably affect longer-term changes in land use patterns
and the environment. Whether, in the long, run autonomous cars will help lead to
sustainable patterns of land use and enhance environmental quality is a matter of
considerable debate.
A recent Rand study, “Autonomous Vehicle Technology” (2014), suggests
that the potential effects of autonomous vehicles on aggregate vehicle miles
traveled (VMT - a transportation measure of environmental impact) remain
unclear. Nevertheless, this study concluded that it seems likely autonomous
vehicles will lead to more total travel, rather than less. On the one hand, the
convenience of autonomous vehicles for commuting between home and work may
lead to more scattered residential development in rural areas, away from urban
centers. The ability to use commuting time in one’s autonomous car for other
purposes, such as work, rest or recreation, may make longer commute times and
distances less burdensome for autonomous car users. If so, autonomous car users
may be encouraged to live in rural or semi-rural areas and thereby contribute to
sprawl. As a result, many land planners are concerned that the availability of
autonomous cars that provide more convenient commuting will result in longer
commute patterns. These longer journeys could both exacerbate environmental
problems such as air pollution and contribute to land development sprawl.
On the other hand, first generation of autonomous cars may be deployed
as low-speed zero emission vehicles that are not so useful for long highway
commutes. In such a case, first generation autonomous cars might account for
fewer vehicle miles traveled and be more environmentally benign. To the extent
that higher speed autonomous cars use better, cleaner power technology, they may
be more environmentally benign.
The total number of miles expected to be traveled by first generation
autonomous cars is difficult to estimate. A study by the University of Michigan
Transportation Research Institute considered the “Potential Impact of SelfDriving Vehicles on Household Vehicle Demand and Usage”. The results of this
study seem to show that autonomous cars would likely lead to fewer cars being
owned by the average household. At the same time, each vehicle would be used
more intensely (travelling more miles over a given time period) so that roughly
the same mileage would be covered by fewer cars.
a.
Air Pollution Reduction
In several respects, first generation autonomous cars may contribute to
sustainable community goals of reducing air pollution and greenhouse gas
emissions. Although first generation autonomous vehicles could be powered by
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any type of engine, including internal combustion engines burning fossil fuels, it
would be possible to require first generation autonomous cars to be zero emission
vehicles. Irrespective of their fuel or energy source, first generation autonomous
cars are expected to reduce air pollution through avoiding congestion and
intelligent routing. Autonomous vehicle automatic crash-avoidance capacities
should ultimately lead to reductions in vehicle weight that will require less fuel to
move the vehicle. Indeed, passive safety equipment such as heavy bumpers will
eventually be no longer be necessary for occupant and vehicle safety in crashavoiding autonomous cars that can be built using lighter materials.
b.
Land Development Patterns
As noted above, it remains uncertain whether first generation autonomous
cars will lead to denser, mixed use sustainable communities. For example, it
would be possible to require that first generation autonomous cars only take the
form of low-speed vehicles and only operate in urban areas. Such an urbanizedareas-only strategy for first generation autonomous cars might provide an
incentive for residing in more dense urbanized areas. It would likely prove
particularly beneficial to elderly and disabled persons who live in urbanized areas
and face unusual personal mobility challenges.
In addition, legal restrictions could require first generation autonomous
cars to operate only in urbanized areas as personal-mobility-as-service (ridesharing). Such an urban amenity could encourage more people to live in
sustainable developments instead of suburban sprawl. In fact, ridesharing or taxi
applications of autonomous cars would probably need relatively high population
densities to be economically feasible.
Restriction of first generation autonomous cars to urban areas could also
include transportation planning regulations that permit the use of autonomous cars
only in designated parts of urban areas. In areas of older cities where roadways
are narrow and difficult to navigate, the only passenger vehicles allowed to
operate might rationally be first generation autonomous cars. Chronically
congested areas also could be zoned for autonomous-transport-only.
c.
Infrastructure
With regard to infrastructure impacts, most transportation experts expect
that first generation of autonomous cars will have to cope with existing roadways
shared with mixed traffic including many kinds of conventional, human-driven
vehicles. However, by the time first generation autonomous cars are launched
within the next decade, two factors may improve the make-up of this mixed
traffic. First, NHTSA predicts that over the next few years, conventional vehicles
are almost certain to become increasingly automated. Second, NHTSA has
announced its intention to require “connected vehicle” technologies in new
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passenger vehicles. This requirement is intended to make cooperative interaction
and collision warning among vehicles pervasive.
It is theoretically possible to designate existing roadway or highway lanes
for autonomous car use. For example, an exclusive autonomous car lane might be
marked as a “star” lane, to distinguish it from existing diamond lanes for
conventional carpool vehicles, electric vehicles, and vehicles paying tolls.
Autonomous cars can safely travel faster on narrower lanes with greater
throughput than ordinary roadways or travel lanes. Moreover, the availability of
such “star” lanes could incentivize consumer acceptance of first generation
autonomous cars, just at admission to high-occupancy lanes was used to
incentivize purchase of electric vehicles. Such proposals would almost certainly
generate significant political opposition, as was the case with carpool lanes
making electric vehicles eligible for free use of carpool or High Occupancy Toll
(HOT) lanes. In the more distant future, segregated portions of roadways
(dedicated lanes) or entirely segregated roads may be restricted to use only by
automated, connected or autonomous vehicles.
If “connected vehicle” technologies are used by first generation
autonomous vehicles, additional infrastructure in the form of antennas and
roadside units may be needed. At present, NHTSA has insisted that DSRC
vehicle connectivity will rely only on V2V communications for which needed
infrastructure is entirely within vehicles. However, to the extent that V2V
becomes also V2I or V2X, additional communications infrastructure will be
needed in the form of antennae and roadside processing units. Moreover, if
autonomous vehicles rely on beacons or sensor reflectors placed along roadsides
or embedded in pavement, such additional equipment would also add to the land
use footprint of infrastructure used by first generation autonomous vehicles.
5.
Privacy and Security Laws
A wide variety of privacy laws and security standards will apply to first
generation autonomous cars. Privacy laws are now both more numerous and
more varied than legal requirements regarding security. By the time first
generation autonomous cars are on the road in the United States, increased
complexity with regard to both applicable privacy laws and security requirements
is nearly certain.
a.
Privacy Laws
First generation autonomous vehicles will need to comply with three types
of privacy laws: personal information protections, communications privacy laws
and surveillance resections. All of these privacy laws are interrelated. But each
has a distinct focus.
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(1)
Personal Information Privacy Laws
First generation autonomous vehicles will encounter a number of personal
information laws. Because the usual function of passenger cars is to move
individual people, autonomous cars will inevitably have considerable personal
information associated with them. Examples of personal information associated
with first generation autonomous cars will include car ownership and registration
information, insurance information and autonomous car usage data including a
person’s location information and that individual’s travel patterns.
Scores of existing state and federal personal information laws, both federal
and state, will apply to first generation autonomous cars as they generate, collect
and use personal information. An interesting example of federal privacy statutes
that will govern personal information associated with first generation autonomous
cars is the Federal Drivers Privacy Protection Act, 18 U.S. Code §§ 2721- 2725,
(known as the DPPA). The DPPA is a federal law that protects an individual’s
personal information contained in motor vehicle registration and licensing records
held by state motor vehicle departments. Disclosure of this personal information
without the written consent of the individual is prohibited unless an exception
applies. In 2013 the United States Supreme Court reaffirmed the important
privacy protection purposes of the DPPA in a case involving plaintiffs’ lawyers
who improperly obtained DMV registration records containing vehicle
purchasers’ names and addresses. The lawyers illegally used that information in
sending direct mail advertisements to potential plaintiffs in a class action against
car dealers. Maracich v. Spears, 133 S. Ct. 2191 (2013). Many states have
enacted laws similar to the DPPA to protect personal information held by DMVs
even more extensively than DPPA.
Other state privacy statues require fair information practices as part of
consumer protection laws. Forty-seven states have enacted privacy breach
statutes. These statutes, which may be called “data breach”, “security breach” or
“privacy breach” laws, typically protect “personal information” such as a person’s
name combined with SSN, driver’s license or state ID number, account numbers,
or other personal information. Protection extends to improper disclosures of this
personal information through unauthorized access, such as hacking, and other
types of data losses, including negligence. Encrypted personal information is
frequently exempt. If personal information is improperly disclosed, each
individual whose personal information was disclosed must be notified. The
impact of such privacy breach notifications, both in terms of notification costs and
in terms of business reputation losses, can be substantial. These laws will affect
first generation autonomous car manufacturers, sellers, ride-sharing-service
companies, and indeed, anyone who has personal information associated with first
generation autonomous vehicles.
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(2)
Communications Privacy Laws
A number of federal communications statues will protect the privacy of
communications to and from first generation autonomous cars, depending on the
technologies used in first generation autonomous cars. For example, the
Electronic Communications Privacy Act, 18 U.S.C. § 2511 (2012), (sometimes
called the Wiretap Act) will prohibit unauthorized interception of most electronic
communications to and from autonomous vehicles.
In addition, section 222 of the Telecommunications Act of 1996, 47 U.S.
C. 222, will protect the privacy of consumer proprietary network information
(CPNI) to the extent that first generation autonomous cars use Connected Vehicle
Mobility Applications over mobile wireless networks. CPNI includes
“information that relates to the quantity, technical configuration, type, destination,
location, and amount of use of a telecommunications service subscribed to by any
customer of a telecommunications carrier, and that is made available to the carrier
by the customer solely by virtue of the carrier-customer relationship,” as well as
telephone bills. 47 U.S.C. 222(h)(1)(A). The Federal Communications
Commission (FCC) has been aggressive in enforcing CPNI protections. For
example, in 2014 Verizon agreed to a Consent Decree amounting to $7,400,000 to
settle FCC complaints about misuse of customer’s private information. In the
Matter of Verizon, FCC Order File No.: EB-TCD-13-00007027 (Sept. 2, 2014).
By the time first generation autonomous cars become available, there is
likely to be additional personal information privacy legislation, particularly with
regard to the location of individuals. Even now, Fiscal Year 2015 Consolidated
and Further Continuing Appropriation Legislation, Pub. L. 113-235, Div. K, §
417, already restricts the Department of Transportation from using funds “to
mandate global positioning system (GPS) tracking in private passenger motor
vehicles without providing full and appropriate consideration of privacy
concerns” under the Administrative Procedure Act. This law restricts the use of
federal funds for certain aspects of autonomous car development if they involve
location tracking using GPS signals. Since most experimental autonomous cars
already use GPS systems, the provision appears to apply to existing autonomous
car funding.
Other laws permitting law enforcement access to personal information and
communications would also likely apply to first generation autonomous vehicle
communications. For sample, the Electronic Communications Privacy Act, 18
U.S.C. § 2511 (2012), (sometimes called the Wiretap Act) prohibits interception
of electronic communications. But the same statute permits law enforcement
access to autonomous vehicle communications with a warrant. To the extent that
autonomous vehicle information is stored by communications providers, by
manufacturers or by others, the Stored Communications Act, 18 U.S.C. §§ 2701–
12 (2012), would apply. Access to such stored data by law enforcement often
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requires only a subpoena or possibly a “2703(d) order” based on the reasonable
fact-based belief that the records are relevant and material to a criminal
investigation. Litigation regarding law enforcement access to mobile device
information held by telecommunications carriers under the Stored
Communications Act has been the subject of widely varied court rulings, some of
them more protective of individual privacy than other rulings.
(3)
Surveillance Laws
Ironically, many laws protecting communications privacy also authorize
government interception and surveillance, provided a warrant is secured. For
example, despite the Electronic Communications Privacy Act protections for
wireless communications, mobile wireless communications (Connected Vehicle
Mobility Applications) to and from first generation autonomous cars can be
monitored by law enforcement under the Communications Assistance for Law
Enforcement Act (CALEA). 47 U.S.C. § 1002(a)(1). CALEA requires
telecommunications carriers to facilitate law enforcement access to
telecommunications networks for the purpose of intercepting communications.
In 2005, the FCC, which has jurisdiction over CALEA requirements, extended the
reach of CALEA requirements to VoIP and facilities based broadband. In the
Matter of Communications Assistance for Law Enforcement Act and Broadband
Access and Services, 20 FCC Rcd. 14989, 14993, (Sep. 23, 2005). First
generation autonomous vehicles using Connected Vehicle Mobility Applications
will need to include CALEA access. As a result, connected vehicle mobility
applications will have less privacy protection against law enforcement
interception than V2V Connected Vehicle Safety Applications using only DSRC,
which involves closed ad hoc networks probably not subject to CALEA.
Similarly, if first generation autonomous vehicles communicate only over
V2V applications of DSRC technologies, they will be able to avoid having to
comply with CALEA access by law enforcement, unless the public interest
requires access. The reason is because, as currently designed, V2V
communications take place over ad hoc private closed networks that do not
interconnect with public telephone systems or the Internet. If these same
communications are sent as V2I communications so that they are interconnected
with the public Internet or telephone systems to carry vehicle data to traffic
management centers or other users, then those Connected Vehicle Safety
applications would probably be subject to CALEA requirements.
Additional legislation has been introduced both in Congress and in state
legislatures to enhance individual privacy protection from surveillance in the form
of being tracked through the vehicles they use. Not only law enforcement
agencies, but also private sector stalkers, and others seeking to track individuals in
real time would be likely to find autonomous cars particularly useful tools. The
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potential for surveillance of a person using an autonomous car through the car’s
electronic systems will depend both on what technologies and applications are
used by first generation autonomous vehicles and on legal restraints against such
surveillance.
b.
Security Laws
Among the many unknowns about laws that will apply to first generation
autonomous cars, among the most elusive are security laws. Surprisingly little is
known about technical aspects of autonomous vehicle systems security, although
security measures appear to be under development.
Autonomous vehicles will depend on automated control systems that are
particularly vulnerable to sophisticated malware such as Stuxnet that was used
against Iranian network control software in 2010. Such security threats can jam
as well as intercept autonomous vehicle communications. Sensors and actuators
can be disabled. Hackers and attackers are likely to try just about anything and
everything to take control of autonomous vehicle systems. Although policy
questions about how best to provide security for autonomous cars are beginning to
be asked, answers, in the form of appropriate legislation and regulation, will be
essential before first generation autonomous cars move onto public roads.
The Federal Trade Commission (FTC) has enforced security requirements
in the context of personal information. For example, the FTC has brought a series
of groundbreaking “unfair trade practices” enforcement actions against companies
that collected personal information but failed to secure it. Because first generation
autonomous cars will be consumer products, they are susceptible to similar FTC
scrutiny with regard to their security practices with regard to personally
identifiable information.
In addition to securing personal information generated, collected, or used
by first generation autonomous vehicles, security of vehicle communications
security to and from autonomous cars will be important. If autonomous vehicles
rely on V2V DSRC safety communications, specific security requirements for the
resulting V2V ad hoc communications networks will be essential. Unfortunately,
NHTSA’s 2014 advance notice of proposed rulemaking (ANPRM), with regard to
requiring V2V over DSRC in all new passenger cars and light trucks, only
sketched a limited PKI security certificate management system (SMS) for V2V.
This SMS lacks essential detail. Moreover, broader concerns about the security of
V2V data transmissions to and from heavy trucks and busses are not addressed at
all. Robust communications security requirements are vital before first generation
autonomous cars should be required to engage inV2Vcommunications with other
connected vehicles.
In addition to communications security, the potential for external control
over and manipulation of autonomous cars presents somewhat different security
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challenges. Recent “ethical hacker” experiments have gained remote access to
automated vehicle functions, including engine control, in conventional vehicles.
Familiar security hacks include (1) providing bogus input-information that
misdirects an autonomous car to take a particular action or actions; or (2) taking
over autonomous car operations through implanting malware that enables external
access to and control. Technical research is under way regarding these and other
autonomous car security issues. But legal requirements for security standards also
need to be developed.
Because first generation autonomous cars will become part of the nation’s
critical transportation infrastructure, legal requirements both for privacy and for
cybersecurity need to be in place before first generation autonomous cars can
emerge safely onto the nation’s roadways.
VI.

LEGAL OUTLOOK DOWN THE ROAD

Autonomous cars appear to be developing in diverse ways and in diverse
places under relatively low levels of regulation or standardization. Whether and
how first generation autonomous cars will deliver anticipated safety, convenience,
and environmental respect in personal mobility will unfold over the next decade.
How soon and how smoothly first generation autonomous cars will emerge onto
United States roads and highways will depend, in part, on how the legal system
resolves some of the many legal issues explored in this discussion.
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I.

Introduction:

Consumers may be concerned about the possibility of higher insurance
premiums if they purchase an autonomous vehicle or the higher cost of insurance if they
do not operate a vehicle with such technology. They may also be concerned about the
higher cost to purchase an automobile that has such sophisticated and expensive
equipment and the higher cost to repair and perhaps maintain such a vehicle.
Auto insurance companies are working to address several issues related to the
auto industry’s movement toward autonomous vehicles. This article will explore the
issues that are related to changes to (1) underwriting strategies, (2) rating/pricing, and
(3) the claims handling process. See Aaron M. Kessler, Elon Musk Says Self-Driving
Tesla Cars Will Be in the U.S. by Summer, N.Y. TIMES, March 19, 2015.

II.

Changes in the underwriting strategy:

Automobile insurers typically underwrite risks based mostly on the driver’s
characteristics and to a lesser extent the vehicle’s characteristics. The vehicle’s
characteristics will likely become much more relevant in the underwriting process for
autonomous vehicles; however, information about the characteristics of autonomous
vehicles will be more difficult to find early in the introduction phase. Although crash
studies have been conducted, data necessary for typical underwriting strategies will
likely include characteristics about the vehicles that can only be discovered after various
consumers have driven the vehicles on public roads in their normal course of traveling.
With that said, relevant data regarding the risks associated with autonomous vehicles
have not fully been discovered. With so little data about the level of risks and loss
history involved with a self-driving vehicle, insurance companies will need to figure out
how to gather enough data to assess risks associated with insuring these vehicles.
Although data-gathering for autonomous vehicles’ characteristics is difficult to
achieve at this point, the sooner the insurer begins to collect data, the more accurately it
can assess the appropriate rate to accommodate the actual risk level. Mike Stienstra,
Autonomous Cars and the Future of the Insurance Industry, at 15 (May 1, 2013).
Overall, it will benefit the insurer to not over price or under estimate the premium due to
uncertainty about the risk level. Id. Insurers that wait for second-hand data from other
insurance companies can lose the opportunity to maintain a competitive edge because
the former will not be able to react as quickly as competitors who are actively gathering
information from testing facilities and other reliable sources. Id. Insurers, or groups of
insurers, might even opt to invest in their own testing that focuses more on the data that
is significant to the auto insurance industry. Id. at 23.
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There is other reliable data that insurance companies can use to better predict
the risk level for autonomous vehicles. See They’re Working: Insurance Claims Data
Show Which New Technologies are Preventing Crashes, Status Report, Vol. 47, No. 5,
Special
Issue:
Crash
Avoidance,
(July
3,
2012),
available
at
http://www.iihs.org/iihs/sr/statusreport/article/47/5/1. Some of the more common crash
prevention features that have been added to vehicles on the market have generated
enough data to assist insurers with predicting how the autonomous vehicles will perform
on the public roads and whether they will increase or decrease the risk of automobile
accidents. Id. Autonomous braking systems and other forward collision avoidance
systems, as well as adaptive headlights, lane departure warning, and blind spot
detection are common features and have been tested and used by ordinary consumers
for years. Id.; see also Bryant W. Smith, Proximity-Driven Liability, 102 GEO. L.J. 1788
(2014) (recognizing adaptive cruise control, automated parallel parking, collision
warning, and pedestrian detection as additional advanced features). A Highway Loss
Data Institute Study, for example, reportedly revealed that Acura, Mercedes-Benz and
Volvo vehicles were 14 percent less likely to be involved in an accident if the vehicle
was equipped with the forward collision warning and autonomous braking systems.
They’re Working: Insurance Claims Data Show Which New Technologies are
Preventing Crashes, Status Report, Vol. 47, No. 5, Special Issue: Crash Avoidance,
(July 3, 2012), available at http://www.iihs.org/iihs/sr/statusreport/article/47/5/1.
One of the potential benefits to wide implementation of autonomous vehicle
technology is that crashes could drastically decrease due to the fact that the
autonomous vehicles can be programmed to not break traffic laws, the technology’s
reaction time is quicker than humans’, and autonomous vehicles do not drink and drive.
Preparing a Nation for Autonomous Vehicles: Opportunities, Barriers and Policy
Recommendations, Eno Center for Transportation, at 12 (October 2013), available at
https://www.enotrans.org/wp-content/uploads/wpsc/downloadables/AV-paper.pdf.
Further, these considerations are three of the main causes of accidents. Id. at 12; see
also James M. Anderson, Nidhi Kalra, Karlyn D. Stanley, Paul Sorensen, Constantine
Samaras, and Oluwatobi A. Oluwatola, Autonomous Vehicle Technology: A Guide for
Policymakers,
at
6
(2014),
available
at
http://www.rand.org/content/dam/rand/pubs/research_reports/RR400/RR4431/RAND_RR443-1.pdf.
Although the Insurance Institute of Highway Safety has
reportedly estimated that collision rates would decrease by almost one-third if all cars
had these crash avoidance features, its conclusion is based on the assumption that the
features will actually work how they were intended and that the drivers will correctly
react to the warnings. Preparing a Nation for Autonomous Vehicles: Opportunities,
Barriers and Policy Recommendations, Eno Center for Transportation, at 12 (October
2013),
available
at
https://www.enotrans.org/wpcontent/uploads/wpsc/downloadables/AV-paper.pdf. Even with the extensive studies
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and conclusions that autonomous vehicles will reduce the number of vehicular
accidents, there is still an initial perception that autonomous vehicles are potentially
more dangerous because the vehicles require only minimum involvement from a human
driver. Id. These conflicting views are the reasons why auto insurers may find it difficult
to determine autonomous vehicles’ risk levels for underwriting strategy purposes.

III.

Changes in rating/pricing calculation:

The characteristics of the autonomous vehicles will also become more relevant
for pricing as well. Over time, introducing autonomous vehicles to ordinary consumers
for use on public roads could result in lower insurance premiums because they might be
proven to be safer than non-autonomous vehicles. Preparing a Nation for Autonomous
Vehicles: Opportunities, Barriers and Policy Recommendations, Eno Center for
Transportation, at 20 (October 2013), available at https://www.enotrans.org/wpcontent/uploads/wpsc/downloadables/AV-paper.pdf.
Autonomous vehicles could
possibly “eliminate accidents caused by human error” and “decrease auto liability and
collision losses by 90 percent.” Mike Stienstra, Autonomous Cars and the Future of the
Insurance Industry, at 15 (May 1, 2013). Additionally, it is possible that “the average
loss per car will decrease by 80%, from $497 per car to $100 per car, amounting to an
$84 billion reduction in auto accident losses.” Id. at 15. However, there are three key
reasons why auto insurance premiums might not decrease in spite of the notions that
the autonomous vehicles will reduce the number of accidents.
First, the “claim severity” or “cost of crash” might increase. Some have
concluded that the reduction in “accident losses may not necessarily hurt insurers,” but
it could possibly “have a large impact on other industries such as auto repair shops.” Id;
see also Nikki Gordon-Bloomfield, Insurance Companies Admit Self-Driving Cars Are a
Threat
to
Their
Bottom
Line,
(March
11,
2015),
https://transportevolved.com/2015/03/11/insurance-companies-admit-self-driving-carsare-a-threat-to-their-bottom-line/#disqus_thread (“an auto parts manufacturer . . .
recently listed autonomous cars as being a major threat to their bottom line moving
forward.”). On the contrary, the auto repair industry might not take a great hit during this
transition because of the increase in claim severity. They’re Working: Insurance Claims
Data Show Which New Technologies are Preventing Crashes, Status Report, Vol. 47,
No. 5, Special Issue: Crash Avoidance, (July 3, 2012), available at
http://www.iihs.org/iihs/sr/statusreport/article/47/5/1. This phenomenon is attributable to
the pricy collision prevention technology that is vulnerable to being damaged in a
collision. Id. Therefore, insurers might have to provide approximately the same amount
for repairs and, thus, must impose the same premium rates as non-autonomous
vehicles.
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Additionally, as stated before, the lack of data regarding the reliability of the
autonomous vehicles’ crash prevention features creates uncertainty in risks and the
level of liability that insurers might face. “The Restatement (Third) of Torts: Products
Liability stresses that warning me could be ‘difficult’ and ‘daunting,’ would be ‘invariably
costly,’ and, if required for every risk, would impose ‘costly and potentially crushing
burdens’ on sellers.” Bryant W. Smith, Proximity-Driven Liability, 102 GEO. L.J. 1788
(2014) (quoting RESTATEMENT (THIRD) OF TORTS: PRODUCTS LIABILITY § 10 cmt. e (1998)).
The cost-burden of product-related risks is typically placed on the consumer of the
product. Id. at 1813-14. “As risks become less certain – that is, less susceptible to
reliable estimation – [products] become harder to price and insure.” Id. at 1813.
Insurance companies will have to account for the possible risks and, through costshifting, the consumer will ultimately bear the cost-burden for the risk predictions.
Last, some have opined that autonomous vehicles will result in such a decrease
in accidents that the consumer demand for expensive insurance products will also
decline. Nikki Gordon-Bloomfield, Insurance Companies Admit Self-Driving Cars Are a
Threat
to
Their
Bottom
Line,
(March
11,
2015),
https://transportevolved.com/2015/03/11/insurance-companies-admit-self-driving-carsare-a-threat-to-their-bottom-line/#disqus_thread. Following this same notion, insurance
companies could see an actual decrease in the number of automobile accidents and,
thus, a decrease in profits. Id. Auto insurers could respond to this possible profit
reduction in various ways. Insurers might possibly maintain high premiums and
overcharge for risks (according to Mike Stienstra, Autonomous Cars and the Future of
the Insurance Industry, at 16 (May 1, 2013)) or increase premiums to off-set the loss of
profit. Nikki Gordon-Bloomfield, Insurance Companies Admit Self-Driving Cars Are a
Threat
to
Their
Bottom
Line,
(March
11,
2015),
https://transportevolved.com/2015/03/11/insurance-companies-admit-self-driving-carsare-a-threat-to-their-bottom-line/#disqus_thread. To that effect, insurance premiums
might also increase for policy holders with autonomous and non-autonomous vehicles.
Mike Stienstra, Autonomous Cars and the Future of the Insurance Industry, at 16 (May
1, 2013). This approach could also create an incentive for autonomous vehicle
manufacturers to create safer products and compete for the spot for the “safest” or
“least risky” autonomous vehicle. Id. Insurers can also increase the rate of their nonauto premiums, such as homeowner or rental policies, or maybe even branch out to
new markets by expanding to other lines of business. Id. The least preferred approach
would involve cutting company expenses through layoffs or other budget-cutting
initiatives. Id.

IV.
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Changes in the claims handling process:
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One barrier to introducing autonomous vehicles into the market is the uncertainty
regarding how liability will be assessed. “[L]liability for autonomous cars would be
worked out, possibly through court cases, as insurance companies, manufacturers and
individuals fight over who is responsible.” Preparing a Nation for Autonomous Vehicles:
Opportunities, Barriers and Policy Recommendations, Eno Center for Transportation, at
12
(October
2013),
available
at
https://www.enotrans.org/wpcontent/uploads/wpsc/downloadables/AV-paper.pdf.
For example, autonomous
vehicles have technology that enables them to reach “more informed decisions” when a
sudden reaction is required and/or an unavoidable accident arises. Id. Thus,
autonomous vehicles may be held to a higher standard than human drivers when it
comes to addressing these types of sudden, unavoidable accidents to which most
humans cannot readily react. Consequently, not-at-fault accidents are more likely to be
challenged and treated as at-fault accidents. Id.
Additionally, the drivers themselves are usually the witnesses that insurers turn
to when gathering information about how the accident occurred and how to assess fault
and liability, but autonomous vehicles may be able allow the driver to multi-task while
the vehicle operates itself. With that said, it is more likely that the autonomous vehicle
driver will be distracted and less aware of the causes or events leading up to the
accident. This lack of awareness will present a challenge to the claim handling process.
But the technology of the autonomous vehicle may well become the best witness or
best source of information related to the cause of the accident if regulations such as the
California proposal mentioned below are implemented.
Some have opined that federal regulations can assist with making sure that the
claim handling process is more efficient for accidents involving autonomous vehicles.
Preparing a Nation for Autonomous Vehicles: Opportunities, Barriers and Policy
Recommendations, Eno Center for Transportation, at 16 (October 2013), available at
https://www.enotrans.org/wp-content/uploads/wpsc/downloadables/AV-paper.pdf.; see
also James M. Anderson, Nidhi Kalra, Karlyn D. Stanley, Paul Sorensen, Constantine
Samaras, and Oluwatobi A. Oluwatola, Autonomous Vehicle Technology: A Guide for
Policymakers,
at
6
(2014),
available
at
http://www.rand.org/content/dam/rand/pubs/research_reports/RR400/RR4431/RAND_RR443-1.pdf. California has imposed a requirement that the autonomous
vehicles must have sensors that store data at least 30 seconds prior to the collision in
order to collect information to determine fault. Preparing a Nation for Autonomous
Vehicles: Opportunities, Barriers and Policy Recommendations, Eno Center for
Transportation, at 12 (October 2013), available at https://www.enotrans.org/wpcontent/uploads/wpsc/downloadables/AV-paper.pdf. Furthermore, regulations must be
established “to strike the balance between assigning responsibility to manufacturers and
technologies without putting undue burden on the product.” Id. at 16; see also James M.
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Anderson, Nidhi Kalra, Karlyn D. Stanley, Paul Sorensen, Constantine Samaras, and
Oluwatobi A. Oluwatola, Autonomous Vehicle Technology: A Guide for Policymakers, at
6
(2014),
available
at
http://www.rand.org/content/dam/rand/pubs/research_reports/RR400/RR4431/RAND_RR443-1.pdf. Thus, insurers might also have to revise their claim handling
process to comply with federal and state regulations or simply to make the claim
handling process less burdensome.

V.

Conclusion:

Insurers are diligently working to address the many issues that the use of
autonomous vehicles presents. Insurers are confident in their predictions that changes
will have to be made to their underwriting strategies, rating/pricing, and claims handling
process. And at this time, no definitive solutions have been determined as to how
insurers should adjust to the impact of autonomous vehicles.
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Class Action Settlement Considerations:
Ten Tips for a Successful Settlement (The Case Law)
By Richard E. Gottlieb, BuckleySandler LLP
The following article discusses recent, significant decision on federal class action
settlements. While not all inclusive, these cases may help practitioners avoid common (and
some not-so-common) pitfalls when trying to reach a successful, lasting class action
settlement. This article assumes that the reader is at least generally familiar with the
settlement procedures under Fed. R. Civ. P. 23 and the Class Action Fairness Act (“CAFA”).
The Seventh and Ninth Circuits have issued most of the notable recent decisions.
Further, perhaps not surprisingly, most of the cases below involve fee calculations, but some
opinions (particularly in the Seventh Circuit) touch on a host of issues and educate
practitioners on how not to settle a class action. Finally, “coupon” settlements (already of
limited acceptance due to CAFA) have received some attention of late by the Ninth Circuit.
Identifying the Right Fee Award Methodology: In re Bluetooth Headset Prod. Liab.
Litig., 654 F.3d 935 (9th Cir. 2011).
Bluetooth is perhaps the most significant, and definitely the most cited, class action
settlement case from the Ninth Circuit in recent years. The appeal arose out of 26 putative
consumer class actions filed against manufacturers of wireless headsets, alleging they failed
to disclose the risk of hearing loss. The approved settlement provided: (a) $100,000 in “cy
pres awards” to hearing loss charities; (b) $0 for economic injury; (c) $1.2 million in notice
costs, (d) up to $800,000 for class counsel; and (e) $12,000 to be divided among the nine
class representatives. The trial court overruled various objections. Objectors appealed.
Given the lack of any real award to the class, how did the parties justify a fee award of
$800,000 for class counsel in this case? Analyzing the question, the Ninth Circuit discussed
the two common methodologies (“lodestar” and “percentage of recovery”), and provided
guidance to practitioners on the proper use of each. Under lodestar, fees are determined by
multiplying the number of hours the prevailing party reasonably expended on the litigation (as
supported by adequate documentation) by a reasonable hourly rate for the region and for the
experience of the lawyer, plus or minus certain reasonableness multipliers based on various
factors. The other acceptable method is the “percentage of recovery” method, where the
court—as the name implies—awards a certain percentage of the benefit received by the
class, usually from the common fund.
In Bluetooth, the Ninth Circuit held that the lodestar method is more appropriate in
class actions brought under fee-shifting statutes and where the relief sought is primarily
injunctive in nature. The Court held that the resulting figure is “presumptively reasonable” but
may be adjusted upward or downward based on an appropriate “reasonableness multiplier”
(e.g., the quality of the representation, the benefit obtained for the class, the complexity of the
case, etc.). Thus, where a plaintiff achieves “only limited success” on a case, counting all
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hours spent may produce an excessive award. With respect to fees based on a percentage
of recovery, the Ninth Circuit noted that 25% was considered the “benchmark” for a
reasonable award within that Circuit, but that an adequate explanation of “special
circumstances” may justify a departure. As to both methods, the Ninth Circuit ultimately left it
to a trial court’s discretion to decide which method was more appropriate in order to achieve
a reasonable result. As an example, the Court noted that an award of 25% of a “megafund”
might yield windfall profits as compared to the hours spent on the case and thus the district
court should adjust the benchmark percentage or employ the lodestar method.
Turning back to the district court’s analysis, the Ninth Circuit took issue with various
aspects: (a) the judge used the lodestar method but never announced a lodestar figure, (b)
he did not compare the fee award to the benefit to the class or the degree of success, and (c)
he should have compared the lodestar amount against the percentage method to make sure
the award was reasonable. The Court also noted that, had the trial judge had performed
these calculations, then the court would have immediately realized that the fee was 83% of
the total amount that the defense was willing to spend to settle the case, whereas 25% of the
total fund could have yielded a fee award of $240,500. Consequently, the Court vacated the
settlement and the fee award, holding that the disparity between the value of the class
recovery and the class counsel’s compensation raised an inference of unfairness and selfdealing, which inferences the record in the lower court did not adequately dispel.
Incentive Awards: Radcliffe v. Experian Info. Solutions, Inc., 715 F.3d 1157 (9th Cir.
2013).
This case involved alleged violations of the Fair Credit Reporting Act (FRCA) and
California state law counterparts by the three major credit reporting agencies. The suits
started in 2005 and were consolidated. In 2008, the parties reached a settlement for
injunctive relief, which the court approved and no one challenged. However, in 2009, the
parties reached a settlement for monetary relief that drew objections.
The essential terms of the settlement were as follows: (a) there was a common fund
of $45 million; (b) administrative costs were taken off the top, with the balance being paid to
class members who had “actual damages” (e.g., $750 for those who were denied
employment, $500 for those who were denied a mortgage, etc.) and to the class
representatives ($5,000); (c) class counsel was to “petition” for a fee/cost award to be paid
out of the monetary fund but there was no set amount; and (d) the remainder was to be paid
to the rest of the class as “convenience awards” (presumably for those who could not show
actual damages) of about $26. The big sticking point for the objectors was that the payment
of incentive awards was conditioned on the class representatives’ support for the settlement.
The Ninth Circuit agreed and reversed. In doing so, the Court affirmed its prior
holdings that district courts should carefully scrutinize incentive awards “so that they do not
undermine the adequacy of class representatives.” As such, it found that the conditional
incentive awards at bar were improper and made “the settling class representatives
inadequate representatives of the class.” Moreover, while the conditional nature of the
awards was enough to invalidate the settlement, the disparity between the awards ($5,000
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each) and the payments to the class at large (between $26 to $750) exacerbated the issue.
Finally, the Court noted that “[a]s soon as the conditional-incentive-awards provision
divorced the interest of the class representatives from those of the absent class members,
class counsel was simultaneously representing clients with conflicting interests.” Thus, since
counsel made no attempt to get a waiver or alert the district court of the conflict, class
counsel was not adequate and could not settle the case for the absent class members.
Valuation of Coupon Settlements: In re HP Inkjet Printer Litig., 716 F.3d 1173 (9th Cir.
2013).
This was a nationwide class of consumers who purchased certain HP ink jet printers
between 2001 and 2010. Plaintiffs pressed unfair business practices claims. The district
court approved a settlement that provided “coupons” as well as injunctive relief to the class.
Class counsel was awarded $1.5 million in fees and over $500,000 in costs. Objectors
appealed, claiming collusion and CAFA violations. The Ninth Circuit agreed that the
settlement violated CAFA but did not reach a decision on collusion.
As part of the settlement, HP agreed to issue “e-credits” redeemable for HP printers
and supplies on HP’s website. The e-credits, which were merely a euphemism for coupons,
would expire six months after issuance, were non-transferable, and could not be used with
other discounts. The district court noted that, while the credits were worth “significantly less”
than their face value, the injunctive relief would confer “some benefit” on class members
(although nowhere near the $16-$41 million plaintiffs claimed). The district court estimated
that the “ultimate value” of the settlement was $1.5 million. As to fees, class counsel
submitted bills of over $7 million, but requested only the portion of its lodestar that HP agreed
to pay ($2.3 million in fees). The district court found it would be “improper to award fees that
outstrip the class benefit” and ordered HP to pay a reduced lodestar amount.
At the outset, the Ninth Circuit noted that courts typically try to ensure faithful
representation by tying together the interests of class members and class counsel (i.e., to
“tether the value of an attorneys’ fees award to the value of class recovery”). Where both are
paid in cash, “this task is fairly effortless”—but when class counsel is paid in cash and the
class is not, the task is “substantially more difficult” because there are many variables at play.
Recognizing this, the Court said, Congress enacted the “coupon” provisions of CAFA, which
are intended to put an end to the “inequities” that arise when counsel is awarded fees that are
“grossly disproportionate to the actual value of the coupon relief obtained for the class.”
Thus the Court ruled that, pursuant to CAFA, 28 USC § 1712(a), if a settlement either
in whole or in part provides for “coupon” relief, the attorney’s fee “that is attributable to the
award of coupons” must be calculated using the “redemption value.” Finding this provision
ambiguous, the Court interpreted this to mean that a fee award is “attributable” to a coupon
award where the fee award is “a consequence” of the coupon award. In other words, if the
settlement provides only for coupon relief, the portion of the fee award that is attributable to
the coupon award “must be one hundred percent.”
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Of course, as noted above, the settlement here did not give coupon relief exclusively
and offered some injunctive relief. Accordingly, the Ninth Circuit found that Section 1712(b)
of CAFA comes into play, which points to the lodestar method (i.e., if “a portion of the
recovery of the coupons is not used to determine the attorney's fee to be paid to class
counsel, any attorney's fee shall be based upon the amount of time class counsel reasonably
expended working on the action”). However, the Court said that this does not mean a district
court can award lodestar fees to compensate class counsel for obtaining either coupon or
non-coupon relief. Instead, Sections 1712(a) and 1712(b) must be read together, requiring
the district court to both (1) “determine a reasonable contingency fee based on the actual
redemption value of the coupons awarded” and then (2) determine “a reasonable lodestar
amount to compensate class counsel for any non-coupon relief.” Thus, the Ninth Circuit held
that a court may not award fees to counsel “attributable” to a coupon award without first
considering redemption value; however, the district court may “award lodestar fees … for any
non-coupon relief they may obtain, such as injunctive relief.”
Interestingly, on remand, class counsel dropped the request for fees for the coupon
award, and sought only fees relating to injunctive relief. The district court awarded $1.35
million in fees and nearly $600,000 in costs and expenses. See In re HP Inkjet Printer Litig.,
No. 5:05-CV-03580-JF, 2014 WL 4949584 (N.D. Cal. Sept. 30, 2014).
Standing to Object to Settlement: Bhatia v. Piedrahita, 756 F.3d 211 (2d Cir. 2014).
This was a putative class action by individual and institutional investors against
various defendants arising out of the Bernie Madoff scandal. Some of the defendants settled,
and those that did not appealed and tried to overturn a partial final judgment approving the
settlement of certain putative class action claims. The appellants challenged a particular
provision in the settlement agreement that allowed investors who filed claims under the
settlement to submit to the district court’s jurisdiction only for settlement purposes and no
other. The settling plaintiffs argued that the non-settling defendants lacked standing to make
the objection. The Second Circuit agreed and dismissed the appeal.
The Court noted the general rule was that a non-settling defendant ordinarily lacks
standing to object where it is not affected by the settlement. There is an exception, however,
if the defendant “can demonstrate that it will sustain some formal legal prejudice as a result of
the settlement.” The Court found this to be a high hurdle, noting that the “required level of
formal legal prejudice … exists only in those rare circumstances when, for example, the
settlement agreement formally strips a non-settling party of a legal claim or cause of action,
…invalidates a non-settling party’s contract rights, or [hampers] the right to present relevant
evidence at trial.” Thus, the appellants’ argument that the challenged provision “effectively
stripped them of defenses against the settling plaintiffs in other fora, including defenses
based on duplicative litigation and preclusion” did not suffice.
Reversion Clauses and Assigning Monetary Value to Non-monetary Relief: Laguna v.
Coverall North Am. Inc., 753 F.3d 918 (9th Cir. 2014).
Defendant was a janitorial franchising company. Plaintiffs brought a class action in
2009 alleging that the defendant (1) misclassified its California franchisees as independent
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contractors to avoid the protections afforded by California labor law to franchisees and (2)
breached its franchise agreements and committed fraudulent and unfair practices by
removing customer accounts from the franchisees without cause and selling them to other
franchisees. The district court approved the settlement, which was reached prior to
certification in February 2012 and one objector appealed as to fairness.1
The most contested settlement provisions included: (a) defendant’s agreement to
assign customer accounts to current franchisees which would remain conditional until they
paid their franchise fees in full; (b) former franchise owners received $475 each and a $750
“purchase credit” toward a new franchise; and (c) new franchisees had 30 days to rescind
their franchise agreement and receive all of the money they had paid during the franchise
period (minus a $75 background check fee). Class counsel received $994,800 in fees.
The Ninth Circuit affirmed. The Court reiterated its prior holding in Bluetooth that the
lodestar method is more appropriate where the relief sought is primarily injunctive and where
there is a fee-shifting statute that “authorizes the award of fees to ensure compensation for
counsel undertaking socially beneficial litigation.” Since the relief sought was “mostly
injunctive in nature” and there was a fee shifting statute under California law, the district court
used the correct method. The Court also found the fee award reasonable because (a) the
case had been contentiously litigated for over two years, (b) the district judge found that the
report submitted by Plaintiffs’ counsel showing that over 4,500 hours had been billed was fair
and accurate, and (c) the district judge “prudently cross-checked the award amount against
the percentage-of-recovery method” (the benchmark of “reasonableness” being 25%), which
the Court said is the “most appropriate [method] in common fund settlement cases.”
The Court rejected the appellant’s argument that the district judge should have
assigned monetary value to the non-monetary terms of the settlement. It noted that a
“[m]onetary valuation of injunctive relief is difficult and imprecise” and, thus, held that a
“district court has no obligation to make explicit monetary valuations of injunctive relief.” The
Court further rejected appellant’s suggestion that a “reversion clause” (where any reduction in
the fee award reverted to the defendant rather than the class) was a sign of potential
collusion. It found that (a) although the district judge noted the clause was “not preferable,”
he properly balanced the clause against the overall strength of the settlement, and (b) “one
would expect primarily to find collusion where attorneys disproportionately benefitted from the
settlement” (although collusion remains a “slim possibility” if fees are “clearly reasonable”).
Outrage in the Seventh Circuit: Eubank v. Pella Corp., 753 F.3d 718 (7th Cir. 2014).
Sometimes there are just too many red flags to allow a settlement to proceed, and this
was just such a case. Judge Richard Posner of the Seventh Circuit—hardly a fan of class
actions—opened this opinion by briefly touting their virtues, calling them “an ingenious
procedural innovation.” However, before getting to the facts or the meat of his decision, he
unleashed his ire at class counsel, noting that (a) “control of the class over its lawyers usually
is attenuated, often to the point of nonexistence” and (b) “[c]lass actions are the brainchildren
The appealing parties later reached a settlement and the Court quite oddly vacated its
prior opinion as “moot.” 772 F.3d 608 (2014).
1
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of the lawyers” who prosecute them and who “have no incentive to select persons capable or
desirous of monitoring the lawyers’ conduct of the litigation.”
Eubank was a CAFA class action by purchasers of Pella-brand windows. Plaintiffs
alleged that Pella’s “Proline Series” windows contained a design defect that allowed water to
seep through their exterior aluminum shell, causing damage to their wood frame and the
homes in which they were installed. Plaintiffs claimed the windows’ defects violated a variety
of product liability and consumer protection laws in the states in which they were sold. Two
classes were certified: one for customers that had already replaced their faulty windows and
another for those who had not. The former sought damages and was limited to six states
with a separate subclass for each. The latter sought declaratory relief and was nationwide.
Class counsel negotiated a settlement with Pella in the fall of 2011, which settlement the
district judge approved in 2013. The objectors appealed.
Judge Posner addressed several problems with the settlement and the district court’s
handling of it. For example, the agreement ignored the two classes and instead combined all
owners of the product with the defect, regardless of whether they had replaced the windows,
into one nationwide class. Posner called this the “first of many red flags that the [district]
judge failed to see” insofar as “members of each subgroup cannot be bound to a settlement
except by consents given by those who understand that their role is to represent solely the
members of their respective subgroups.” (quoting In re Joint Eastern & Southern Dist.
Asbestos Litig., 982 F.2d 721, 743 (2d Cir. 1992)). Posner also took issue with the class
representatives and counsel, noting that: (a) the original named plaintiff was the son-in-law of
lead class counsel who, in turn, had a history of ethics violations and was embroiled in a
disciplinary action during settlement negotiations; (b) lead counsel appointed and then
replaced four other named plaintiffs who opposed the settlement; and (c) lead counsel’s
partner “switched sides” and represented four of the six objectors (the “defrocked” plaintiffs).
Posner then turned to the core terms of the settlement, and basically shredded them.
Pella had agreed to pay class counsel $11 million in fees based on plaintiffs’ claims that the
settlement was worth $90 million to the class. At first, Posner suggested that the amount
would not raise any eyebrows per se, since it was equal to 12 percent of the total earmarked
for the class members, a long time had passed between filing of the case and final settlement
approval, and the case had a multi-state scope. Upon closer examination, however, Posner
saw many flaws: (a) the agreement did not specify an amount to be received by class
members distinct from counsel; (b) counsel would receive the entire award up front but
members awards were only contingent; (c) only class representatives who supported the
settlement would receive “incentive” awards, thus creating another conflict of interests; and
(d) there was a reversion clause. He also faulted the district judge for not attempting an
estimate of how many claims would be filed and, as such, “no responsible prediction of the
value of the settlement to the members of the class could be made.”
Posner ruled that the settlement should have been disapproved on multiple grounds:
(a) class counsel and the original named plaintiff (his father in law) should have been
removed for conflicts and ethics reasons; (b) the settlement was “stacked against the class”;
(c) the value was inflated (oddly, Pella estimated it at $22.5 million, which was an
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overestimate too); (d) Pella retained many defenses (e.g., statutes of limitation and repose,
comparative fault, failure to mitigate, etc.); and (e) some claimants were only entitled to
coupons in the form of discounts on future purchases, “a warning sign of a questionable
settlement.” He also concluded that the claims and notice processes were flawed in that (a)
the forms were long even for “simple” claims; (b) “higher ceiling” claims required a “claimant
to run the gauntlet of arbitration, doubtless without assistance of counsel or expert
witnesses”; (c) the “forms require[d] a claimant to submit a slew of arcane data”; and (d) the
notice was too complicated, consisting of “27 sections, some with a number of subsections.”
Posner concluded by noting that, “[i]n sum, almost every danger sign in a class action
settlement that [the Seventh Circuit] and other courts have warned district judges to be on the
lookout for w[ere] present in this case.” Consequently, he not only reversed and remanded
but he also ordered that the four “defrocked” plaintiffs be reinstated and that class counsel
and the original class representative be kicked off the case.
Disguised Coupons: Redman v. RadioShack Corp., 768 F.3d 622 (7th Cir. 2014).
Decided roughly four months after Eubank, the Redman case, filed in 2011 under
CAFA, involved alleged violations of the Fair and Accurate Credit Transactions Act (FACTA).
Plaintiffs claimed that RadioShack violated FACTA by “willfully” printing credit card expiration
dates on receipts, and sought statutory damages of between $100 and $1,000 per class
member. The parties reached a settlement in May 2013 “before any substantive motions
had been decided.” Class members filed timely objections, but the magistrate approved the
settlement in February 2014. The objectors appealed. Posner wrote the opinion.
Under the settlement: (a) class members who filed claims received transferrable,
combinable “vouchers” for a one-time discount of $10 off of a future RadioShack purchase
(and if the item was less than $10, there was no change); (b) named class representative
each received $5,000; (c) class counsel received $1 million in fees (based on a “lodestar”
calculation) paid out of a separate fund; (d) defendant agreed to a “clear sailing” clause (i.e.,
an agreement by defendant not to contest class counsel’s fees). Further, class counsel
argued the fees were reasonable because they were only about 25% of the total settlement
value of $4.1 million, which included fees, $830,000 worth of vouchers based on 83,000
responses, and administrative costs of roughly $2.25 million.
In Eubank, the Seventh Circuit (again per Judge Posner) reversed and remanded for
a reallocation of the funds between the class members and class counsel. He found the
settlement flawed in several ways, in that (a) the “vouchers” were really just “coupons” in
disguise (and thus the fee award must have been based on the value of the coupons that
were redeemed under CAFA); (b) there was no attempt to estimate the actual value of the
settlement (i.e., the coupons) to the class; (c) the fee amount was based only on counsel’s
reported hours; (d) the settlement factored in the administrative costs; and (e) there were a
variety of procedural issues, including the “clear sailing” clause, the fact that notice was only
sent to about a quarter of the 16 million total estimated class members, and there was a very
low response rate (about83,000 out of the less than 5 million class members who received
notice). As to the value of the coupons, Posner found that their actual value was likely far
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less than their $10 face value (e.g., because there was no change given and they could
expire before use) and that an estimate should have been made through experts.
Beyond the coupon issue, Posner had other criticisms of the methods used to
calculate fees, in that: (1) fees were guaranteed while the value of settlement benefit to class
members was not; (2) “the amount of the class settlement allocable to class counsel should
depend … on the value of the class counsel’s work to the class”; (3) by calculating based on
hours alleged spent, the fee award necessarily exceeded that value; and (4) class counsel’s
billing rate and maximum billable hours should have been determined by the district judge.
Consequently, Posner found that the proper ratio in determining the reasonableness of a fee
award in this instance was “the ratio of (1) the fee to (2) the fee plus what the class members
received.” Posner also found the fact that administrative costs were factored in to the
settlement was problematic, in that they are not part of the value received by the class
members (outside of notice costs paid by defendant) and, as such, “shed no light on the
fairness of the division of the settlement pie between class counsel and class members.”
Finally, Posner took issue with other aspects of the settlement. For example, lead
plaintiff worked for lead class counsel’s former law firm (which called into question whether
there was truly an arm’s length relationship here), and the fee motion was filed after the time
for objections expired (which handicapped objectors who lacked details as to class counsel’s
hours and expenses, in violation of FRCP 23(h)). Posner was less critical of the “clear sailing
clause” but noted that they should be subject to close scrutiny when dealing with non-cash
awards because they give rise to possible collusion between class counsel and defendants.
Valuation of Class Settlement: Pearson v. NBTY, Inc., 772 F.3d 778 (7th Cir. 2014).
Decided three months after Redman, this case represents another example of Judge
Posner shooting down a class action settlement in the Seventh Circuit. Pearson, which
involved six cases filed under CAFA and consolidated for appeal, involved dietary
supplements designed to help people with joint disorders like osteoarthritis (e.g., “Osteo BiFlex”). Eight months after filing, class counsel in all six reached a nationwide settlement with
defendants, which was approved. Objectors appealed, and other appellants (class counsel
firms) argued the court should not have modified (i.e., lowered) the parties’ agreement.
The final settlement modified and approved by the district judge broke down as
follows: (a) $1.93 million in class counsel fees (but originally, the parties agreed to $4.5
million), (b) an additional $180,000 in expenses, (c) $1.5 million in notice and administrative
costs, (d) $1.13 million in a “cy pres” award to charity, (e) $865,000 to split between 30,245
class members who responded, and (f) $5,000 each to the six named class representatives.
There was also a “clear sailing” clause and a reversion clause, as well as injunctive relief
against the defendants from making certain marketing claims in the future, in the agreement.
The district judge cut the fees down but allowed the reversion clause to remain.
Reversing, Posner ruled that “the problem with the district judge's decision [was] not
that it lean[ed] too far in favor of the objectors, as class counsel contend[ed], but that it [did
not] lean far enough.” For starters, the district judge valued the settlement at the maximum
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potential payment the class members could receive at $20.2 million. However, this included
notice and fees which are not benefits that inure to class members and thus should not have
been included per Redman. Moreover, while class counsel argued that the fee award was
only 9.6% of the total, it did not reflect the Redman ratio—i.e., the ratio of (1) the fee to (2) the
fee plus what the class members received (which here was only $865,000, meaning that the
$1.93 million in fees was “an outlandish 69 percent” of the aggregate value).
Posner identified a variety of other problems with the settlement, in that: (1) the
claims process could have been simplified, as “notice by publication or via the Internet tends
to be ineffectual when the class consists of consumers”; (2) the injunction was superfluous
and possibly adverse to consumers, in that it had a 30-day clock rather than being perpetual
and did not force any substantive changes on the defendants; and (3) the reversion clause
was merely a “gimmick for defeating objectors” and should have been invalidated per the
Redman holding. Posner reiterated that “[b]asing an award of attorneys’ fees on th[e
Redman] ratio … gives class counsel an incentive to design the claims process in such a
way that will maximize the settlement benefits actually received by the class.”
Finally, in some pronouncements that border on dicta, Posner suggested that: (a) “[i]t
might make sense for the district judge in a large class action suit … to appoint an
independent auditor, on the authority of Fed. R. Evid. 706, to estimate the reasonableness of
class counsel’s billing rates”; and (b) “in consumer class actions, where the percentage of
class members who file claims is often quite low, … the presumption should … be that
attorneys’ fees award to class counsel should not exceed a third or at most a half of the total
amount of money going to class members and their counsel.”
Limitations on Cy Pres Relief: In re BankAmerica Corp. Sec. Litig., 775 F.3d 1090 (8th
Cir. 2015).
This case addresses so-called cy pres (or “next best”) distributions. Here, plaintiffs
(shareholders) filed multiple class actions alleging violations of state and federal securities
laws in relation to the 1998 merger of NationsBank and BankAmerica to form the current
entity “Bank of America.” The cases were transferred to the Eastern District of Missouri as
part of an MDL, where the court approved a $490 million global settlement over objection.
After a few rounds of distributions to the class starting in December 2004, there was a
$2.4 million surplus in the settlement fund by 2012. Upon motion, the court awarded $98,000
in additional fees to class counsel for work done since December 2004 and distributed to a
local charity (Legal Services of Eastern Missouri, or “LSEM”). An objector appealed, arguing
that the LSEM distribution was improper because (a) a further class distribution was feasible
and (b) LSEM was “unrelated to the class or the litigation” and was not a proper “next best”
recipient. The Eighth Circuit agreed, and vacated the fee award as premature.
In reaching its decision, the Court relied on the American Law Institute’s “Principles of
Law of Aggregate Litigation” (2010), §3.07. The ALI recommends that a court consider three
things when determining whether a cy pres award is appropriate: (a) the proceeds should be
distributed to class members if they “can be identified through reasonable effort” and “the
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distributions are sufficiently large to make individual distributions economically viable”; (b) if
there are funds remaining after distributions because some class members could not be
identified or opted out, “the settlement should presumptively provide for further distributions to
participating class members unless the amounts involved are too small to make individual
distributions economically viable”; and (c) if individual distributions are not viable, then a
proper cy pres distribution can be made, provided that the parties either “identify a recipient
whose interest reasonably approximate those being pursued by the class” or, if no such
recipient “can be identified after thorough investigation and analysis,” the court can approve a
worthy recipient whose interests do not reasonably approximate those of the class.
The Court also agreed with the Fifth Circuit’s holding that “[b]ecause the settlement
funds are the property of the class, a cy pres distribution to a third party of unclaimed
settlement funds is permissible only when it is not feasible to make further distributions to
class members … except where an additional distribution would provide a windfall to class
members with liquidated damages claims that were 100 percent satisfied by the initial
distribution.” (quoting Klier v. Elf Atochem N. Am., Inc., 658 F.3d 468 (5th Cir. 2011)).
Ultimately, the Eighth Circuit held, among other things, that (a) “a further distribution to
the class was clearly feasible”; (b) additional class members could be readily identified as
evidenced by the claims administrator’s cost estimates as to economic viability; (c) a further
distribution was appropriate even if it would benefit primarily large institutional investors who
were “less worthy” than LSEM; (d) it did not matter if, due to the passage of time and the
changing of security ownership, that the distribution would not “inure to the benefit of those
[who were] actually harmed” by the misconduct; (e) counsel’s declaration that “all class
members submitting claims ha[d] been satisfied in full” was ineffectual; and (f) while LSEM
was certainly “worthy” it was not the “next best” recipient of unclaimed settlement funds in a
nationwide class action seeking damages for violations of securities laws.
Fees and Gift Cards: In re Online DVD-Rental Antitrust Litig., 779 F.3d 934 (9th Cir.
2015).
In this 2015 ruling by the Ninth Circuit, Plaintiffs claimed that Netflix and Walmart had
entered into an anti-competitive agreement: Netflix agreed to stop selling DVDs outright and
Walmart would wind down its on-line streaming services. Plaintiffs argued that the
agreement resulted in unfairly higher monthly subscription prices by Netflix.
Walmart reached a settlement with a class of Netflix subscribers where it agreed to
pay $27.5 million in cash and “gift cards.” The cash component covered the attorneys’ fees
and expenses, costs of notice and administration, and incentive payments to class
representatives. The amount remaining after those deductions would comprise the gift card
component, under which class members would receive gift cards or, at their option, the cash
equivalent of the gift card. The card could only be used on Walmart’s website and could not
be sold, but was otherwise “freely transferable.” The representatives got $5,000. Class
counsel sought 25% of the total settlement for fees and litigation expenses.
Affirming, the Ninth Circuit quickly dispensed with an argument that the higher amount
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given to the class representatives as opposed to unnamed members created an
impermissible conflict of interest. The Court found that this was not a case of an ex ante
agreement between the representatives and counsel, nor did it involve a settlement which
explicitly conditioned the incentive awards on the representatives’ support, both of which
would have been improper. The Court also found that the amount was not unfair even
though the unnamed claimants only received $12 each, and that the district court did not err
in using the “claimant fund sharing” approach—i.e., where each class member receives an
equal share of the settlement fund, regardless of the harm he or she suffered—finding it a
common practice even in cases where only a small proportion of the class participated.
As to fees, the Court applied the Bluetooth case and ruled that class counsel properly
sought and received fees under the “percentage of recovery” method and, thus, were
properly awarded $6.8 million. It also rejected an argument that the fees should not have
been based on the total settlement, even though the $4.5 million in notice and administrative
costs did not inure to the benefit of the class, agreeing with the district court that the notice
costs made the entire action possible and the administrative costs made it possible to
distribute the settlement in a meaningful and significant way. The Court reiterated that “the
reasonableness of attorneys’ fees is not measured by the choice of the denominator.”
Citing HP Inkjet, the Court also rejected an argument that this was a “coupon”
settlement. Although the term “coupon” is undefined in CAFA, this was not a situation where
class members received “nothing more than promotional coupons to purchase more
products from defendants,” which was Congress’ primary concern when enacting § 1712 of
CAFA. Here, while the gift cards were only limited to Walmart’s website and were worth only
$12, they still gave class members considerably more flexibility because they could be used
for any product, were freely transferrable (although not re-sellable on the secondary market),
did not expire, and did not require consumers to spend their own money.
The Court further held that its ruling was consistent with CAFA, in that “gift cards are a
fundamentally different concept in American life from coupons” and, in any event, it was
limited only to the gift cards in the case at bar. The Court was also not concerned that the
cards could only be used at Walmart, which Plaintiffs argued would not “disgorge” Walmart of
any “ill-gotten gains,” in that giving “thousands of consumers the ability to purchase $12 in
goods from the Walmart website for free w[ould] not be insignificant to the retailer.”
OTHER RECENT CASES OF NOTE:
o Klee v. Nissan N. Am., Inc., No. 2:12-CV-08238-BRO-PJW (C.D. Cal. 2013): The
lesson here is to never try to get a bad class action past a federal judge who is a
member of the class. In Klee, Ninth Circuit Judge Alex Kozinski issues a hilariously
scathing objection to a class action settlement involving the battery life of the Nissan
Leaf. For example: “Plaintiffs’ Counsel claims that they have obtained a settlement
worth ‘conservatively’ $38 million and as much as $200 million. [] Say what?! It is
obvious that the $200 million ‘estimate’ is worthless as it is based on the assumption
that every single one of the 18,000+ Nissan LEAFs will have their battery replaced by
a new battery. [] Counsel should be ashamed to even mention this number.”
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o In re Dry Max Pampers Litig., 724 F.3d 713 (6th Cir. 2013): This was a consumer
product class action against diaper manufacturer. The settlement was deemed
unreasonable because (a) the named plaintiffs got incentive payments of $1,000 per
child while the class members only got a hodge-podge injunctive relief of negligible
value, and (b) the settlement agreement awarded class counsel $2.73 million even
though counsel did not take a single deposition, serve a single request for discovery,
or even file a response to the manufacturer’s motion to dismiss.
o Vassalle v. Midland Funding, LLC, 708 F.3d 747 (6th Cir. 2013): This was a
nationwide class action involving alleged violations of the Fair Debt Collection
Practices Act (FDCPA) and state law. The settlement provided for monetary ($5.2
million) and injunctive relief. Class counsel was to receive fees “of no more than $1.5
million” plus administrative costs. The four named class plaintiffs got $8,000 as an
incentive payment, to be divided four ways, in addition to having their debts owed to
the defendants erased. The remainder of the members got $17.38 per member only.
The Court found that the named plaintiffs got preferential treatment, whereas the other
class members got only perfunctory treatment, because of the debt exoneration and
reversed. The Court declined to pass judgment on the amount of the incentive award.
o In re Magsafe Apple Power Adapter Litig., 571 Fed. Appx. 560 (9th Cir. 2014):
This was a consumer class action involving an allegedly defective product. The Ninth
Circuit vacated the district court’s order approving the settlement and awarding fees.
The Court found that the district court abused its discretion for failing to follow the
process set out in the Bluetooth case, in that it accepted the lodestar submitted by
plaintiffs’ counsel but did not explain why the figure was reasonable or cross check it
against the “percentage-of-the-recovery” method. The district court also erred by not
examining indicia of collusion (particularly, whether class counsel received a
disproportionate share of the settlement). The district court also did not address other
red flags, namely, a “clear sailing” provision or an “implied” reversion clause.
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RECENT DEVELOPMENTS IN CLASS ACTION LAW:
PROPERTY INSURANCE
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Robinson & Cole LLP
Hartford, CT
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The most significant developments in property insurance-related class
actions over the last couple of years have been: (1) the growth of class actions
involving the application of depreciation to labor costs; and (2) the emergence of
class actions regarding how policy limits are established for dwelling coverage
under homeowners’ policies.
I.

LABOR DEPRECIATION

Most homeowners’ policies provide for payment of the “actual cash
value” of covered damage to property, until the repairs or replacement are
complete. The policies typically do not define “actual cash value,” but court
decisions define it as the actual economic loss to the insured. Most courts have
applied the “broad evidence rule” under which any relevant evidence can be
considered. Other courts have adopted a “fair market value” or replacement-costless-depreciation test for determining actual cash value. Many insurers use
replacement-cost-less-depreciation as their primary method (where appropriate)
for calculating actual cash value. That method typically takes the entire estimated
replacement cost of an item of property (which includes the materials, labor and
sometimes other components) and depreciates that item based on factors such as
age, condition and obsolescence. Software programs such as Xactimate are often
used in performing these calculations.
Recently, putative class actions in various jurisdictions have asserted that
depreciation should be applied only to the materials component of the
replacement cost, and not to the labor component. For example, if the cost of
replacing a roof is $10,000 and $7,000 of that is labor and $3,000 is materials,
then only the $3,000 should be depreciated, according to these plaintiffs.
The two state supreme courts that have decided this issue have reached
opposite conclusions. In 2002, the Oklahoma Supreme Court ruled in favor of an
insurer, explaining that under the “broad evidence rule” applied in Oklahoma and
many other jurisdictions in determining actual cash value, it was appropriate to
consider all relevant evidence in determining actual cash value. The actual cash
value of a roof, for example, would take into account the entire value of the roof
as a completed product, not just the materials component thereof. Redcorn v. State
Farm Fire & Cas. Co., 55 P.3d 1017 (Okla. 2002). This makes sense because, if
the house was for sale the day before the loss, the value of the roof (as part of the
house) would be depreciated as a whole. A buyer would not pay the depreciated
value of the shingles but the full cost of labor for each component of the house.
In 2013, the Arkansas Supreme Court ruled that “the cost of labor may not
be depreciated when determining the actual cash value of a covered loss under an
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indemnity insurance policy that does not define the term ‘actual cash value.’”
Adams v. Cameron Mutual Insurance Company, 430 S.W.3d 675, 679 (Ark.
2013). The court concluded that the term “actual cash value” was ambiguous, and
that labor was not “logically depreciable” because it does not wear out over time.
The Arkansas Supreme Court also aligned itself with the dissent in the Oklahoma
Supreme Court in Redcorn. The Adams decision led to numerous class actions
being filed in Arkansas on this issue, some of which have resulted in class action
settlements. There has been no ruling yet on class certification in Arkansas to my
knowledge.
The issue has recently spread to Kentucky, Minnesota, Missouri and
Alabama. In Bailey v. State Farm Fire & Casualty Company, Civ. A. No. 14-53HRW, 2015 U.S. Dist. LEXIS 37568 (E.D. Ky. Mar. 25, 2015), a Kentucky
federal district court denied State Farm’s motion to dismiss. The court noted that a
Kentucky regulation provides for actual cash value to be calculated as
replacement cost less depreciation, but does not address how depreciation should
be calculated. Id. at *11-12 (citing 806 KAR 12:095(9)). The court cited
Kentucky law applying the principle of indemnity under which an insured
receiving actual cash value payment should be “put back in the position he or she
enjoyed before the loss,” without a benefit or detriment. Id. at *13. While the
Oklahoma Supreme Court majority found that this principle supported the
insurer’s position because depreciating only a portion of the value of an item
would not yield its true actual cash value, the Kentucky federal district court
disagreed. It wrote that “labor is not subject to wear and tear” because, for
example, “the cost of labor to install a new garage would be the same as installing
a garage with 10 year old materials.” Id. at *14-15. But is that the right question
to ask? If the garage was for sale the day before the loss occurred, would a
reasonable buyer pay the depreciated value of the garage in its entirety, or the
depreciated value of the materials together with full labor costs? It would
obviously be the former. The Kentucky court, however, agreed with the Arkansas
Supreme Court decision, and the dissent in the Oklahoma Supreme Court.
Following this decision, State Farm moved to certify the question to the Kentucky
Supreme Court.
In a similar putative class action pending in Minnesota, the federal district
court recently decided to certify to the Minnesota Supreme Court the following
question: “May an insurer, in determining the ‘actual cash value’ of a covered loss
under an indemnity insurance policy, depreciate the costs of labor when the term
‘actual cash value’ is not defined in the policy?” Wilcox v. State Farm Fire &
Casualty Company, Civ. No. 14-2798 (RHK/FLN) (D. Minn. Apr. 3, 2015).
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In another putative class action pending in Missouri, a federal district
court recently denied an insurer’s motion for summary judgment. Construing a
policy that defined “actual cash value” as “the amount it costs to repair or replace
property with property of like kind and quality less depreciation for physical
deterioration and obsolescence,” the court concluded that the words “physical
deterioration and obsolescence” did not allow depreciation of the entire estimated
cost of repair. Riggins v. American Family Mutual Insurance Company, No.
2:14-cv-04171-SRB (W.D. Mo. Mar. 27, 2015). That decision, however, appears
limited to the specific policy language at issue and the question presented. It did
not squarely address how depreciation should be calculated.
In Alabama, the state supreme court recently reversed the certification of a
class, on procedural grounds, in a case involving a labor depreciation issue.
Baldwin Mutual Insurance Company v. McCain, 2015 Ala. LEXIS 22 (Ala. Feb.
20, 2015). The insured alleged that it was improper to depreciate labor costs
associated with the removal of damaged materials (some insurers do not apply
depreciation to these costs), but apparently the insured did not challenge the
depreciation of the labor costs associated with installing materials. The insurer’s
summary judgment motion was denied by the trial court, and a class was certified.
The Alabama Supreme Court reversed the certification of the class on procedural
grounds. This was because the plaintiff, in a brief filed after the class certification
hearing, sought to expand the scope of the class to include policyholders who had
replacement cost policies, in addition to those who had actual cash value policies.
The trial court had adopted this new class definition. The supreme court held that
it was improper for the trial court to certify the class without giving the insurer the
opportunity to oppose certification of this newly-framed class at a new
evidentiary hearing. The Alabama Supreme Court did not address the merits of
the issue presented or the merits of certification. So this decision is not likely to
have impact elsewhere.
This issue almost certainly will spread to additional jurisdictions, and to
suits filed against more insurers. Although a couple of decisions have gone
against the industry, there should be still plenty of hope that the tide can be
turned. In jurisdictions that have adopted the “broad evidence rule” or “fair
market value” as the method of calculating actual cash value, there is a strong
argument that a market value calculation intrinsically takes into account
depreciation of the overall market value of a building, including both labor and
materials. Insurers can also rely on the manner in which depreciation is calculated
in other relevant contexts, such as appraisal of real property for tax purposes.
These appraisals typically apply depreciation to the entire value of the structure,
and this method is frequently upheld by courts. Leading appraisal textbooks also
provide for that type of calculation. Arguments focused on a broader, more
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comprehensive analysis of the jurisdiction’s law on actual cash value and
depreciation may persuade courts that the insurance industry’s longstanding
approach of depreciating the entire replacement cost value of an item is the
correct approach, and a more accurate method of determining actual cash value.
Insurers also have a host of arguments in opposing class certification, including
that age, condition and obsolescence of items must be litigated on a case-by-case
basis, and determining how depreciation was applied on a claim and how the
claim was handled (whether on a replacement cost or actual cash value basis or
some combination thereof) requires a file-by-file review. Both liability and
damages may require individualized adjudication.
At least one insurer has adopted policy language specifically permitting
the application of depreciation to labor costs. If approved by the insurance
department (where required), this is likely to be effective in resolving the issue on
a going-forward basis. But changing policy language will not resolve the issue
when raised under older policy forms that do not have the new language. And
plaintiffs sometimes argue that a change in policy language means that the old
version was ambiguous (although courts have repeatedly rejected that argument).
An insurer that changes its policy language would still face the risk of a putative
class action alleging that, under the prior policy provisions, depreciation of labor
costs was improper. The only way to try to preclude that risk would be to issue
retroactive payments on closed claims that are not time-barred, which would be
expensive.
Insurers could avoid this issue prospectively by changing their practices
nationwide, or in certain jurisdictions, so as not to depreciate the labor component
of replacement cost value in calculating actual cash value. But that would be
expensive. And unless the change were implemented retroactively by reopening
closed claims and issuing supplemental payments, such a change would not
prevent the possibility of a successful class action seeking to recover labor
depreciation amounts on claims within the applicable suit limitation period (or
contractual limitations period). And defending those suits might be more difficult
where the practice has been changed. No matter how well documented, the fact
that a change is made might create the wrong impression about the correctness of
the prior practice.
II.

DETERMINING POLICY LIMITS

Insurers typically adjust (or propose to adjust) the policy limits on a
homeowners’ policy every year to take into account changes in the cost of
construction. This is intended to help insureds make sure that sufficient coverage
is available if there is a total loss. At the same time, this can result in an increase
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in the policy limit, and an increase in premium, when construction costs go up
with inflation. But some insureds sometimes believe that their insurer has gone
too far, and has proposed or required a policy limit that significantly exceeds the
actual cost of rebuilding their house from the ground up. This issue has been the
subject of a relatively small number of class action filings, but seems likely to
receive additional attention from the plaintiffs’ bar.
In Schumacher v. State Auto. Mut. Ins. Co., No. 1:13-cv-00232, 2014 U.S.
Dist. LEXIS 130952 (S.D. Ohio Sept. 18, 2014), the plaintiffs alleged that they
bought their home for $234,000 in 2001. They did not make improvements to it
and its market value, they alleged, has remained about the same. They have been
insured with State Auto for years, and they alleged that State Auto has increased
the policy limit substantially, to over $500,000 on the dwelling as of 2013, which
they claim far exceeds what it would cost to rebuild or replace their home. Id. at
*5-7. (One interesting aside here is that there are two different costs that a
policyholder might want to take into account – the cost of rebuilding from the
ground up on the same lot, and the cost of simply buying a similar, older
replacement home nearby. Those costs may be quite different in some markets,
and some people will want enough insurance to rebuild on the same lot, while
others might prefer to buy enough insurance to buy a similar home elsewhere,
although the land is not insured and not included in any loss payment.)
The court largely denied State Auto’s motion to dismiss. It dismissed the
breach of contract claim because all of the allegedly-improper conduct by State
Auto occurred before each new policy was issued, and “[a]n act or omission that
occurs before a contract is formed cannot later be evidence of a[n] alleged
breach.” Id. at *15. The tort and statutory claims, however, were not dismissed.
The court found Ohio law applicable to those claims, regardless of where the
plaintiffs resided, because the alleged misconduct occurred at State Auto’s
headquarters in Ohio. Id. at *17. (This is contrary to some other decisions and has
significant potential implications for class certification, if the choice of law
determination remains in place.) The court found that the plaintiffs had plausibly
stated a claim for breach of the implied covenant of good faith and fair dealing by
alleging that State Auto had “concocted a plot . . . to sizably increase their
premium revenue by selling an overpriced and superfluous product to their
insureds . . . .” Id. at *18. Based on similar allegations of a purported plan by
State Auto to raise rates by raising policy limits, the court also denied the motion
to dismiss with respect to the claims for fraud, negligent misrepresentation and
violation of the Ohio Deceptive Trade Practices Act.
In a subsequent decision, the court granted State Auto’s motion to strike
the class allegations. The court concluded that the proposed class was not
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ascertainable, because individualized adjudication would be required to determine
whether there was a “unilateral” increase in the policy limit that was not based on
a “material” change in the structure. Schumacher v. State Auto. Mut. Ins. Co.,
2015 U.S. Dist. LEXIS 11857, *9-10 (S.D. Ohio Feb. 2, 2015). The court also
found, among other reasons, that commonality and predominance were not
satisfied. It explained that “each inquiry requires meticulous attention not only to
the property itself, but also to its geographic location and the timing of the repair
or replacement,” and that “Defendants’ liability and Plaintiffs’ damages will
hinge on a case-by-case analysis of the replacement costs (including, as one
component, the cost of materials) of every insureds’ home, discernment of which
will require a thorough analysis.” Id. at *14, 16-17.
The decision striking the class allegations bodes well for insurers’ ability
to fend off this type of litigation. But the general theory that insurers are setting
policy limits above where they need to be, in order to collect premium for
coverage that may never be paid out, is an emerging theory that may well be
asserted in additional cases against more insurers.
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Perhaps the most important Supreme Court decision to date on the
application of the Class Action Fairness Act of 2005 (“CAFA”), 28 U.S.C. §
1332(d), and its impact on federal jurisdiction came in early 2014 in the Supreme
Court’s decision in Miss. ex rel. Hood v. AU Optronics Corp., 134 S. Ct. 736
(2014). In AU Optronics, the Supreme Court analyzed whether a lawsuit in which
the State Attorney General is the sole plaintiff but is proceeding parens patriae to
recover on behalf of unnamed individual citizens and consumers can constitute a
“mass action” under CAFA thereby invoking federal diversity jurisdiction. Under
CAFA, defendants in a civil suit may remove a case to federal court if the suit
qualifies as a “mass action.” The statute defines “mass action” as a “civil action . .
. in which monetary relief claims of 100 or more persons are proposed to be tried
jointly on the ground that the plaintiffs’ claims involve common questions of law
and fact.”
The United States District Court for the Southern District of Mississippi
had held that the suit qualified as a mass action under CAFA because the
individual consumers on whose behalf the Attorney General was proceeding were
unnamed “real parties in interest.” Mississippi ex rel. Hood v. AU Optronics
Corp., 876 F. Supp. 2d 758, 769 (S.D. Miss. 2012). The District Court
nevertheless ordered remand, finding that the suit fell within CAFA’s “general
public” exception. See 28 U.S.C. § 1332(d)(11)(B)(ii)(III). The Fifth Circuit
reversed the District Court’s remand order, agreeing that the suit was a mass
action under CAFA but rejecting the application of the general public exception.
The Supreme Court reversed the Fifth Circuit by a 9-0 vote, ultimately
determining that a State Attorney General’s parens patriae lawsuit did not
constitute a “mass action” for the purpose of supporting federal jurisdiction. The
Court held that the 100 or more persons contemplated by the statute must be
named plaintiffs, and that, because the State of Mississippi was the only named
plaintiff, the case must be remanded. The case was ultimately remanded back to
state court.
I.

CAFA WAS INTENDED TO LOOSEN DIVERSITY
REQUIREMENTS FOR “CLASS ACTIONS” AND “MASS
ACTIONS.”

The Court laid the groundwork for its discussion of mass actions by
explaining Congress’ expansion of federal court diversity jurisdiction through
CAFA. Congress enacted CAFA out of a concern that the diversity requirements
found in 28 U.S.C. § 1332 effectively relegated certain cases of “national
importance” to state courts. Accordingly, CAFA provides for more relaxed
diversity requirements for “class actions,” which it defines as any civil action
filed under Rule 23 of the Federal Rules of Civil Procedure, and for “mass
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actions,” which are civil actions where “monetary relief claims of 100 or more
persons are proposed to be tried jointly on the ground that the plaintiffs’ claims
involve common questions of law or fact.” 28 U.S.C. § 1332(d)(11)(B)(i).
For both types of action, CAFA expanded diversity jurisdiction by
replacing the more strident requirement of complete diversity with a more relaxed
requirement of “minimal diversity.” That is, rather than requiring that all plaintiffs
be diverse from all defendants, minimal diversity requires only that at least one
member of the class of plaintiffs be diverse from at least one defendant.
CAFA’s second significant change related to the amount in controversy
required to invoke jurisdiction. For both class actions and mass actions, CAFA
grants federal diversity jurisdiction for actions in which the aggregate amount in
controversy exceeds $5 million. However, for mass actions, federal jurisdiction
“shall exist only over those plaintiffs” whose individual claims satisfy the $75,000
amount in controversy requirement of 28 U.S.C. § 1332.
II.

AU OPTRONICS TEES UP BOTH THE MASS ACTION AND THE
GENERAL PUBLIC EXCEPTION ISSUES FOR THE U.S.
SUPREME COURT.

On March 25, 2011, the State of Mississippi sued a host of companies
involved in the manufacture of liquid crystal displays (“LCDs”) in Mississippi
state court, alleging that they had engaged in price-fixing by forming an
international alliance to restrict competition and drive up the prices of LCD
components in consumer electronic devices, such as cell phones, tablet computers
and televisions. The State claimed that these actions violated two state statutes:
the Mississippi Antitrust Act, Miss. Code Ann. § 75-21-1 et seq. and the
Mississippi Consumer Protection Act, Miss. Code Ann. § 75-24-1 et seq.
Defendants in the state court action removed the case to federal court,
asserting that the case was either a “class action” or a “mass action” under CAFA.
The District Court correctly noted that Mississippi has no rule permitting class
actions and then launched into a fairly extensive discussion of class action under
CAFA before determining that the “suit is not a CAFA class action because it was
not brought pursuant to Federal Rule of Civil Procedure 23 or a ‘similar State
statute or rule of judicial procedure.’” Mississippi ex rel. Hood v. AU Optronics
Corp., 876 F. Supp. 2d 758, 769 (S.D. Miss. 2012).
However, the District Court found that the suit qualified as a mass action
because it was a civil action “in which monetary relief claims of 100 or more
persons are proposed to be tried jointly on the ground that the plaintiffs’ claims
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involve common questions of law or fact.” The District Court relied on Fifth
Circuit precedent in Louisiana ex rel. Caldwell v. Allstate Ins. Co., 536 F.3d 418
(5th Cir. 2008), which had squarely held that “persons” or “plaintiffs” in the mass
action definition could be read also to mean “real parties in interest” when a State
Attorney General is proceeding parens patriae on behalf of individual consumers.
Applying what it determined to be the law in Caldwell, the District Court found
that 100 or more unidentified Mississippi consumers had purchased LCDs and
were therefore real parties in interest for the purpose of meeting the mass action
requirement. Nonetheless, the District Court ordered remand of the case because
it determined that the “general public” exception to mass actions applied to the
State’s claims. Mississippi ex rel. Hood v. AU Optronics Corp., 876 F. Supp. 2d at
775, interpreting 28 U.S.C. § 1332(d)(11)(B)(ii)(III). The general public
exception excludes from the mass action definition actions in which all claims are
asserted on behalf of the general public rather than individual claimants or
members of a purported class pursuant to a state statute. Id.
The Fifth Circuit reversed, agreeing with the District Court in all aspects
of its decision except its determination that the suit fell within the general public
exception to the definition of “mass action.” State ex rel. Hood v. AU Optronics,
Corp., 701 F.3d 796, 802-803 (5th Cir. 2012). The Fifth Circuit noted that its
decision departed from the decisions of three other Circuit Courts of Appeals
which had found similar lawsuits not to be mass actions removable under CAFA.
III.

THE SUPREME COURT RESOLVES THE CIRCUIT SPLIT IN
FAVOR OF REMAND.
The “mass action” provision of CAFA provides as follows:
[T]he term mass action means any civil action (except a [class
action]) in which monetary relief claims of 100 or more persons
are proposed to be tried jointly on the ground that the plaintiffs’
claims involve common questions of law or fact, except that
jurisdiction shall exist only over those plaintiffs whose claims in a
mass action satisfy the jurisdictional amount requirements under
subsection (a).

28 U.S.C. §1332(d)(11)(B)(i). In analyzing the language of the mass action
provision, the Supreme Court observed that the parties agreed that the definition
of “mass action” would include suits involving 100 or more named plaintiffs who
proposed to try their claims together. Miss. ex rel. Hood v. AU Optronics Corp.,
134 S. Ct. 736, 741 (2014). The issue before the Court was whether the statute
“also includes suits brought by fewer than 100 named plaintiffs on the theory that
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there may be 100 or more unnamed persons who are real parties in interest as
beneficiaries to any of the plaintiffs’ claims.” The Court looked to statutory
construction and Congressional intent and unanimously reversed the Fifth Circuit,
holding that the statute meant 100 or more named plaintiffs not 100 or more
named or unnamed real parties in interest.
The Court pointed to several problems with a loose interpretation of the
language “100 or more persons” as used in the “mass action” definition. First, the
Court observed that the language does not lend itself to the inference that
Congress meant “100 or more named or unnamed real parties in interest” because
Congress could have, but did not, use that specific language. The Court further
observed that certain provisions of the same statutes specifically contemplate
unnamed parties. For example, the numerosity requirement for removal of class
actions defines class members as “the persons (named or unnamed) who fall
within the definition of the proposed or certified class.” The Court also noted that
“persons” referenced in the beginning of the sentence are later referred to as
“plaintiffs” in the same sentence and that interpreting “plaintiffs” to include
unnamed parties in interest contravenes existing law and creates serious
administrative problems in interpreting those laws according to the proposed
broader definition.
Justice Sotomayor, writing for the Court, specifically took issue with the
fact that “persons” in the beginning of the sentence, obviously becomes
“plaintiffs” later in the same sentence. The Court asserted that CAFA clearly
intends the term “plaintiff” to be construed as “a party who brings a civil suit in a
court of law, not anyone, named or unnamed whom the suit may benefit.” The
Court extrapolated the proposed definition of “plaintiffs” as any named or
unnamed person to the provision for mass actions placing jurisdiction “only over
those plaintiffs whose claims [exceed $75,000]” and noted such construction
would create “an administrative nightmare that Congress could not possibly have
intended.” The Court reinforced its decision by citing to § 1332(d)(11)(B)(ii)(II),
which prohibits defendants from joining unnamed individuals to the lawsuit. The
Court found that Congress clearly intended to focus on the “persons who are
actually proposing to join together as named plaintiffs in the suit” and condemned
a rule that would require courts to look behind the pleadings to ascertain the
unnamed persons interested in the suit.
Thus, having determined that the Mississippi suit was not a mass action
under CAFA, the Court never reached the general public exception relied upon by
the Mississippi District Court and rejected by the Fifth Circuit. Instead, AU
Optronics stands for the single principle that “plaintiffs” cannot not be expanded
and read to include “unnamed real parties in interest” when attempting to invoke
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federal jurisdiction under CAFA. Therefore, State Attorneys General may sidestep the clear intent of CAFA – to bring mass joined claims in “cases of national
importance” back to federal court – by proceeding parens patriae on behalf of
unnamed individual consumer citizens. While the wisdom of this practice and
policy may still be in question, the Supreme Court’s interpretation of CAFA’s
mass joinder provision is now settled law.
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All of us are familiar with the horror stories that are told about class action
settlements in which the individual class members’ recovery is small as compared
with the attorneys’ fee award. In the majority of cases, that award is the result of a
negotiated fee agreement in which the defendant agrees to a provision to a
settlement term referred to as a “clear sailing” provision in which the defendant
agrees not to contest the fee petition of plaintiff’s counsel. In those circumstances,
absent unusual circumstance the court will generally rubber stamp plaintiff’s
counsel’s request for fees.
But what happens if you and your client decide to contest the fees? How is
a fee petition litigated? This paper will address that process in the federal courts
of the United States. Since fees can be awarded pursuant to a common fund
approach or pursuant to a fee shifting, this paper will address defense counsel’s
considerations in both instances. However, because the law and the circuits are
somewhat different and the law with fee shifting statutes can be somewhat
different, this paper will attempt to address those issues through the use of an
example with an ERISA case and the ERISA fee shifting statute. Where a fee
shifting statute applies, the court is generally bound to follow the terms of the
statute. However, when a fee shifting statute does not apply, the district court has
substantial authority to determine the method for calculating fees, and the amount
that would be awarded. The committee notes to 23(b) suggest the courts can look
to pre-rule precedent to determine the appropriateness of a fee award in a
particular case.
I.

HOW IS A FEE AWARD PRESENTED TO THE COURT?

Federal Rule of Civil Procedure 23(h) “Attorneys’ Fees and Nontaxable
Costs” sets forth a procedure for attorney fee awards in class actions. While the
rule establishes no substantive standard for determining the appropriateness of a
particular fee award, it does establish a procedure by which a fee application may
be made and objections to that application may be heard. The rule requires that an
application for attorneys’ fees be made subject to the provisions of Federal Rule
of Civil Procedure 54(d)(2). “Attorneys’ Fees” motion for attorneys’ fees and
costs must be served on all parties and the notice must be directed to class
members in a reasonable manner. Rule 23(h)(2) allows either a class member or a
person from whom payment is sought (i.e. a defendant) to object to the motion.
While the rule provides that a court has the discretion whether or not to hold a
hearing on fees, the current practice is for a district court to conduct an
evidentiary hearing on a fee application which will often include oral testimony
on a variety of matters including customary hourly charges for lawyers and the
time expended in the case. In many instances, plaintiff’s counsel will submit this
information by way of affidavit, in part from a local lawyer or expert, as part of
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the fee application. Notwithstanding the discretion of a hearing, the court is
required to make finding of facts and conclusions of law in a manner consistent
with the requirements of F.R.C.P. 52(a). The failure to provide adequate
justification for the award undermines appellate review and will necessarily result
in reversal. A lawyer may take an immediate appeal from an order setting a fee
award since it is considered a collateral order. See Roberson v. Giuliani, 346 F.3d
375 (2d Cir. 2003). On appeal, the standard of review is limited to whether or not
the amount awarded amounts to an abuse of discretion. In Re: MRRM, P.A., 404
F.3d 863 (4th Cir. 2004).
II.

TYPES OF FEE AWARDS

Attorneys’ fees and costs in a class action are typically awarded in one of
two scenarios, either through the common fund doctrine or through a fee shifting
statute. In both instances, a lodestar application may be used as a check on the
amount of the award. What follows is a brief discussion of each of these methods.
III.

COMMON FUND DOCTRINE

The Common Fund Doctrine is based on the equitable principle that those
who have profited from litigation should bear in some of its costs. The common
fund doctrine was established more than a century ago in Trustees v. Greenough,
105 U.S. 527, 533 (1881). Accordingly, the doctrine provides that “a litigant or a
lawyer who recovers a common fund for the benefit of persons other than himself
or his client is entitled to a reasonable attorneys’ fee from the fund as a whole.”
Boeing Co. v. Van Gemert, 444 U.S. 472, 478 (1980). Two methods exist to
calculate an award: the percentage fee or the loadstar approach.
IV.

PERCENTAGE FEE AWARDS

Historically, attorneys’ fees have been awarded from a common fund
based on a percentage of that fund. See EG Central R.R. & Banking Co. v. Pettus,
113 U.S. 116 (1885). Courts have generally looked to two sources for the
percentage. The first is whether or not a fee agreement existed between the class
and counsel that may have set forth a percentage. In the alternative, courts
applying the percentage method have generally awarded attorneys’ fees and
arranged for 25% to 30% of the fund. However, where the fund is unusually large,
the application of a benchmark percentage may result in a windfall to counsel. As
a result, some courts have used the sliding scale with the percentage decreasing as
the magnitude of the fund increased. In the alternative, courts have used the
lodestar method.
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V.

THE LODESTAR APPROACH

The lodestar approach, which is another equitable mechanism to calculate
fees, was first developed by courts in the 1970s. A lodestar figure is determined
by multiplying the hours reasonably expended by plaintiff’s counsel in the
litigation by a reasonable hourly fee in view of the geographic area, the nature of
the services provided and the experience of the lawyer. Using the lodestar
calculation “produces an award that roughly approximates the fee that the
prevailing attorney would have received if he or she had been representing paying
client who was billed by the hour in a comparable case.” Perdue v. Kenny A. ex.
rel. Winn., 130 S. Ct. 1662 (2010). In certain circumstances, when the record
justifies it, the lodestar figure may then be adjusted, through the application of a
multiplier or fee enhancer, to account for additional factors such as the risk of the
litigation and the quality of the attorney’s services for the class. Id. While the
lodestar method is on the decline, it remains in use by some courts as a cross
check on the reasonableness of a fee awarded under the common fund approach
and has some utility when a settlement produces no common fund such as in cases
where the settlement provides for final injunctive relief. The lodestar method
continues to be regularly applied in fee shifting cases.
VI.

FEE SHIFTING STATUTES

In any case in which a federal statute is implicated, there exists the
possibility there is an attorneys’ fee provision that will set the parameters for a fee
award in a class action case. Over 150 statutes, covering actions ranging from
antitrust and civil rights, to little known types of claims authorize a court to award
attorneys’ fees to a private party. For example under ERISA Section 502(g), the
decision to award attorneys’ fees and costs is entirely within the court’s
discretion. 29 U.S.C. § 1132(g)(1). With each fee shifting statute like this, the
circuit court of appeals have set forth different procedures for the award of fees.
For example the Fourth Circuit has set forth a three step procedure for a district
court to follow when exercising its discretion to award attorneys’ fees under
ERISA. A district court must first determine the ERISA fee claimant has achieved
“some degree of success on the merits” before considering whether to award fees
under § 1132(g). Williams v. Metro Life Ins. Co., 609 F.3d 622, 635 (4th Cir.
2010) (explaining the test for attorneys’ fees in the light of the Supreme Court’s
decision in Hardt v. Reliant Standard Life Ins. Co., 560 U.S. 242 (2010). But, the
court’s inquiry does not end there, as an ERISA fee claimant must then
affirmatively demonstrate that (i) he or she is entitled to attorneys’ fees under the
five factors articulated in Quesinberry v. Life Ins. Co. of N.Am., 987 F.2d 1017,
1029 (4th Cir. 1993) (en banc); and (ii) the fees are reasonable as evaluated under
the hybrid lodestar/multiplier test before the court may exercise its discretion to
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grant fees. SEG Board of Trustees for Hampton Rhodes Shipping Ass’n – Intern.
Long Shoreman’s Association v. Ransone – Gunnell, 781 F.2d 286, 290 (E.D. Va.
2011) (explaining three step process for awarding attorneys’ fees pursuant to
ERISA fee shifting provision).
The illustrative point with the ERISA statute is to demonstrate this – first
you need to know what the fee shifting statute is and what fees and costs it will
allow and not allow for. Second, depending on your jurisdiction, you need to
determine what the procedure as dictated by the courts will be for the award of
attorneys’ fees. Although most circuits generally have the same procedures, there
always exist nuances which counsel must be aware of in arguing against an award
of attorneys’ fees.
VII.

THE DEFENDANT THINKS THE FEE REQUEST IS TOO MUCH WHAT DO YOU DO?

In instances where an attorney’s fee is challenged, it can quickly become a
very contentious litigation. This occurs because most plaintiff’s attorneys, upon
learning of a challenge to their fee, translate that into a challenge to their integrity
and the work they have done in the case. Like other types of actions, plaintiff’s
counsel has the burden of proving that the requested fees are reasonable. Though
the court makes the discretionary determination as to the amount of fees awarded,
at all times, the burden rests with the plaintiffs to prove the reasonableness of the
time their attorney spent and the hourly claimed. Hensley v. Eckerhardt, 461 U.S.
424, 433, 437 (1983). This proof necessarily will come through time records,
testimony of both attorneys and experts, as well as a presentation of the value of
the case, the benefit returned to the class, and other factors.
To challenge a fee award, there are a variety of mechanisms available to
defense counsel and approaches depending on the amount of information
provided in the fee petition. The following is a non-exhaustive check list of areas
of inquiry / discovery in this regard:
1.

Has plaintiff’s counsel provided time records / Are they required
under a fee shifting statute?

2.

Does plaintiff have an independent attorney/expert to attest to the
reasonableness of the rate claimed or similar fees in the
jurisdiction?

3.

Has counsel established a benefit to the class that is proportional to
the amount of fee recovered?

18

4.

Is the deposition of plaintiff’s counsel appropriate?

5.

Is there any information lacking?

The following is a brief discussion of the areas where plaintiff’s counsel has the
burden and the applicable law to analyze the same.
VIII. HAS THE BURDEN OF PROOF FOR THE REASONABLENESS
OF ATTORNEY FEE / HOURLY AWARD BEEN MET?
Fee applicants bear the burden of establishing that the rates they request
are “in line with those prevailing in the community for similar services by lawyers
of comparable skill, experience and reputation.” Blum v. Stenson, 465 U.S. 886,
895 n.11 (1984). “In addition to the attorney’s own affidavits, the fee applicant
must produce satisfactory specific evidence, the prevailing market rates, and the
relevant community for the type of work for which he seeks an award.” Plyer v.
Evatt, 902 F.2d 273, 277 (4th Cir. 1990). “The relevant market for determining the
prevailing rate is ordinarily the community in which the court where the action is
prosecuted sits.” Rum Creek Coal Sales Inc. v. Caperton, 31 F.3d 169, 179 (4th
Cir. 1994).
Against this backdrop of case law, it is important to examine the evidence
plaintiff’s counsel seeks to proffer to justify a particular hourly rate or amount
charged. In doing so, plaintiffs and their experts typically proffer as evidence
awards made in other cases. To adequately challenge the applicability of other
awards it is important to understand and distinguish the type of case that might be
involved whether it be a type of law, a particular market, or that the facts of the
case are particularly different. For example, an award in Charlotte, North Carolina
may be fundamentally different than an award in Columbia, South Carolina.
Additionally, an award in a “slam dunk” case may be different than an award in a
particularly hard fought case that might have had several trips to the appellate
level and back.
IX.

IS THERE EVIDENCE TO EXIST THAT PLAINTIFF’S COUNSEL
ACTUALLY DID THE WORK?

In many instances, time records are important to establish the work done
by plaintiff in justifying an award. However, it should be noted that the case law
is not clear as to whether there is an absolute right to inspect the contemporaneous
time records of opposing counsel. See Abels v. JBC Legal Group PC, 233 F.R.D.
645 (D.C. Cal. 2006). In addition, some creative plaintiff’s counsel often take the
position that if their time records are discoverable, then defense counsel’s time
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records should be discoverable as well to serve as a “cross check” as to the
amount of work necessary to prosecute the case. In many fee shifting statutes,
time records are a prerequisite to an award to attorneys’ fees. For example, in the
ERISA statute, time records are required and the absence of time records can be
fatal to a fee petition.
In cases where time records are required, “fee applicants bear the burden
of submitting detailed time records in a manner in which would allow the record
to determine the reasonableness of the time spent on various tasks performed in
the course of the litigation.” Uhlig v. Shirley, 895 F. Supp. 2d 707, 714 (D.S.C.
2012). Typically, therefore, a fee applicant submits “contemporaneous time
records which are ‘necessary materials’ that ‘courts routinely require’ in
evaluating a fee petition.” Id. at 714, n.6. Detailed time records “afford the court
an opportunity to make an assessment of the reasonableness of the amount of time
spent on any single task, determine whether there was a duplication of effort,
[and] evaluate whether the amount of time claimed is otherwise unnecessary or
unreasonable.” Id. at 715. Failure to submit contemporaneous time records, results
in a “poorly submitted motion” and forces the opposing party to file a response
that is similarly “conclusive and speculative”. Id. at 714. n.6. In this regard,
“where the documentation of hours is inadequate, the District Court may reduce
the award accordingly.” Hensley, 461 U.S. at 433.
In cases where the plaintiff fails to produce time records, defense counsel
should challenge the reasonableness of any claim of a fee. This is particularly true
since courts have explicitly cautioned that they “should not simply accept as
reasonable the number of hours reported by counsel.” Espinoza v. Hillward
Square Mut. Ass’n., 532 F. Supp. 440, 446 (E.D. Va. 1982).
X.

TYPICAL FACTORS IN ANALYZING AND CHALLENGING FEE
AWARDS

In most circuits in the United States, there is a standard to be applied to an
award of attorneys’ fees no matter the method by which fees are sought. (i.e.
Common Fund/Percentage, Lodestar, Fee Shifting). In the Fourth Circuit Court of
Appeals, they are referred to as the Barber factors which guide what constitutes a
“reasonable” number of hours and rate. The Fourth Circuit has instructed that a
district court’s discretion may be guided by the following 12 factors:
1.

The time and labor expended;

2.

The novelty and difficulty of the question raised;
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3.

The skill required to properly perform the legal services rendered;

4.

The attorney’s opportunity costs in pressing the instant litigation;

5.

The customary fee for like work;

6.

The attorney’s expectations at the outset of the litigation;

7.

The time limitations imposed by the client or circumstances;

8.

The amount in controversy and the results obtained;

9.

The experience, reputation, and ability of the attorney;

10.

The undesirability of the case within the legal community in which
the suit arose;

11.

The nature and length of the professional relationship between
attorney and client; and

12.

Attorney fees awards in similar cases.

Barber v. Kimbrell’s Inc., 577 F.2d 216, 226 n.28 (4th Cir. 1978).
Without conducting an item by item analysis, there are several areas in
which a review of counsel’s time may be appropriate in order to reduce the
potential fee award. For example, the plaintiff is not entitled to recover for time
spent: (1) performing unnecessary work; (2) performing duplicative excessive and
unproductive work; (3) performing clerical work. A critical portion of this
analysis when time records exist is to determine whether or not the person
performing the task was appropriate for the task. For example, performing tasks
that are clerical in nature (i.e., “downloading”, “filing” and compiling
documents), preparing simple form pleadings (i.e. notices, certificates of service),
and performing basic internet or case law research which could be or should be
performed by a secretary, paralegal, or junior attorney is appropriate for
reduction. Defendants should never be required to pay for plaintiff’s counsel’s
inefficiency. Hensley, 461 U.S. at 434 (holding that “billing judgment” is to be
exercised with respect to hours worked consistent with the requirement that hours
that are not properly billed to one’s client are also not properly billed to one’s
adversary pursuant to statutory authority).
Plaintiffs are also not entitled to recovery of fees for time spent in
preparing a motion for a fee award. This is particularly true where defendants
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have engaged in efforts to resolve a fee petition and have been rejected. AD ex.
rel. SD v. Bd. of Pub. Educ. of City of Asheville, 99 F. Supp. 2d 683, 692 (W.D.
N.C. 1999), Espinoza, 532 F. Supp. at 449.
Another area ripe for challenge has to do with the lawyer’s experience in
the relevant field. While many lawyers are experienced and have many years in
practice, that does not make up for where the case is counsel’s first time
practicing in that field. For example, a lawyer whose first venture into the world
of ERISA class actions necessarily takes more time to do the work than someone
experienced. A defendant should not pay for that learning experience. The best
evidence of this may sometimes be the amount of unnecessary work that the
lawyer did in reaching the result.
XI.

THE AMOUNT IN CONTROVERSY AND THE RESULTS
OBTAINED FACTOR

In most all jurisdictions, a strong consideration is the results obtained in
the litigation. As discussed in the Uhlig case, there has to be consideration given
to the results obtained in relation to the fee. This is an important analysis to
undertake and to argue because many times objections to a settlement and
interventions come where the attorney’s fee is perceived or is in fact out of line
with the results obtained.
In addition to the fees, look at the costs. Depending on whether or not you
are dealing with a common fund or a fee shifting statute, some of the costs
claimed may not be recoverable. In many instances, the United States Code, and
local rules as well as the federal rules dictate what is a recoverable cost. A careful
review of a cost submission may result in a savings to the client. For example, the
following may not be covered:
1.

Mediation fees

2.

Travel

3.

Conference room reservations / expenses

4.

Contract Attorney time

5.

Pacer charges

6.

Expert fees

7.

Meals
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There are a variety of cases that deal with these various costs, and counsel should
carefully review costs for their necessity.
XII.

CONCLUSION

A challenge to an attorneys’ fee petition can be fruitful and result in a
benefit to a client. Class counsel should have to work to prove his entitlement to a
fee.
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I.

INTRODUCTION:

Federal Rule of Civil Procedure 23 provides the procedural requirements
to maintain a class action. As an initial step, Rule 23(a) seems to demand that the
entire claim must satisfy four prerequisites: numerosity, commonality, typicality,
and adequacy of representation. Assuming the Rule 23(a) prerequisites are met, a
class action may be maintained if the requirements of Rule 23(b) are also
satisfied. This includes the requirement contained in Rule 23(b)(3) that “questions
of law or fact common to class members predominate over any questions
affecting only individual members, and that a class action is superior to other
available methods for fairly and efficiently adjudicating the controversy.”
Federal Rule of Civil Procedure 23(c)(4) provides: “Particular Issues.
When appropriate, an action may be brought or maintained as a class action with
respect to particular issues.” Unfortunately, a series of court decisions have
identified an ambiguity in the Rule. Specifically, the only qualifier, “[w]hen
appropriate,” is ill-defined and open to interpretation.
The clear question that remains is, aside from the prerequisites contained
in Rule 23(a), must the predominance requirement of 23(b)(3) be met?
There is an excellent Law Review article that analyzes Rule 23(c)(4) in
relation to both Rule 23(a) and Rule 23(b). Laura J. Hines, Challenging the Issue
Class Action End-run, 52 Emory L.J. 709 (2003). Hines suggests that it is
possible that the drafters of the Rule intended to put 23(c)(4) after 23(a) and (b) in
order to emphasize its application after satisfying the prerequisite requirements
for certifying a class. Once the requirements were met, the focus shifts to the
court’s “managerial” role in dealing with an already certified class. Id. at 718-19.
Laura J. Hines also considered the Advisory Notes based upon the United
States Supreme Court’s decisions in Ortiz v. Fibreboard Corp., 527 U.S. 815
(1999) and Amchem Products, Inc. v. Windsor, 521 U.S. 591 (1997), in which the
court urged looking to the legislative intent when analyzing the Federal Rules.
Hines, supra at 752. The accompanying Advisory Note to Rule 23(c)(4) states:
This provision recognizes that an action may be maintained as a
class action as to particular issues only. For example, in a fraud or
similar case, the action may retain its ‘class’ character only
through the adjudication of liability to the class; the members of
the class may thereafter be required to come in individually and
prove the amounts of their respective claims.
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Two or more classes may be represented in a single action. Where
a class is found to include subclasses divergent in interest, the class
may be divided correspondingly, and each subclass treated as a
class.
Fed. R. Civ. P. 23(c)(4) (1966 Adv. Comm. Note). (Emphasis added.)
Hines also makes an interesting observation about the Advisory Note: its
brevity in comparison to others. Hines, supra at 754-55. Hines compares the
23(c)(4) Advisory Note to those of 23(b)(3) and others, noting a lack of emphasis
by the Advisory Committee. Id. There is no mention in the Note as to 23(c)(4)’s
role in circumventing certification prerequisites, possibly a major caveat to
certification. Hines reasons that “if the provision indeed authorized an
‘alternative’ class action that would be otherwise uncertifiable, that it’s Note at
least would hint at such a role.” Id. If the Committee would have intended such a
liberal use of 23(c)(4), it is likely they would have addressed it in the Note, as
they address similar controversy in notes for 23(b)(3) and others. See Fed. R. Civ.
P. 23(b)(3) (1966 Adv. Comm. Note). Hines also points out that the 1995
Advisory Committee proposed a change to 23(a) to include the word “issues” in
regards to prerequisite class treatment. The Committee suggested: “[I]f, with
respect to the claims, defenses, or issues certified for class action treatment [the
numerosity, commonality, typicality, and adequacy are satisfied] and a class
action is superior to other available methods for fair and efficient adjudication of
the controversy.” Hines, supra at 761, citing Edward H. Cooper, Challenges to
the Rule Making Process, 71 N.Y.U. L. Rev., 1344 (1996) (emphasis added).
Unfortunately, the Amendments were never effectuated. Hines, supra at 762-63.
In fact, in 1996, a new set of amendments were effectuated, not including the
1995 Advisory Committee’s proposal. Id.
II.

THE IMPLEMENTATION OF RULE 23(c)(4) BY THE CIRCUIT
COURTS:
A.

The Fifth Circuit.

There is a clear split among the Circuits regarding how Federal Rule of
Civil Procedure 23(c)(4) should be interpreted. The Fifth Circuit has taken the
most restrictive approach. In Costano v. American Tobacco Co., 84 F.3d 734, 745
n.21 (5th Cir. 1996), the Fifth Circuit construed 23(c)(4) as nothing more than a
“housekeeping” tool that was only to be applied after the action as a whole
satisfied the 23(a) prerequisites. The Fifth Circuit went on to note that the issue
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classes cannot “save” a class action. Id. In the context of a tobacco case, the court
held that variations in state law claims of tobacco smokers prevented certification
due to the predominance and superiority requirements of 23(b)(3). Id. at 740. The
court further stated that a district court cannot “manufacture predominance
through nimble use” of Rule 23(c)(4). Id. at 745, n.21.
B.

The Second and Ninth Circuits.

With respect to its restrictive application of Rule 23(c)(4), the Fifth Circuit
stands alone; other circuits have been critical, claiming that the holding in
Costano has nullified Rule 23(c)(4) as a whole. See In re: Nassau County Strip
Search Cases, 461 F.3d 219, 226-27 (2d Cir. 2006). The Second Circuit in In re:
Nassau County Strip Search Cases construed Rule 23(c)(4) as a liberal means to
achieve greater efficiency and dispute resolution. It stated: “[C]ourts may use
subsection (c)(4) to single out issues for class treatment when the action as a
whole does not satisfy rule 23(b)(3).” Id. at 226. In fact, in In re: Nassau County
Strip Search Cases, the Second Circuit did not set forth specific requirements or
criteria in considering the usage of issue classes.
The Ninth Circuit took a similar approach with a slight twist; the court
held “Rule 23 authorizes the district court in appropriate cases to isolate the
common issues under Rule 23(c)(4)(A) and proceed with class treatment of these
particular issues.” Valentino v. Carter-Wallace, Inc., 97 F.3d 1227, 1234 (9th Cir.
1996) (emphasis added). In that case, the plaintiffs failed to show how the class
trial could be conducted and, as a result, the trial court’s order certifying the class
was vacated. However, the decisions of the Second and Ninth Circuits seem to
suggest that potential issues for certification should be identified first, after which
the prerequisites of Rule 23(a) and (b) would be applied to the particular issue. By
comparison, the Fifth Circuit would initially determine whether the prerequisites
of Rule 23(a) and (b) were met before considering 23(c)(4).
C.

The Sixth Circuit.

To an extent the Sixth Circuit has adopted the basic reasoning of the
Second and Ninth Circuits, but has restricted the use of 23(c)(4) to a more specific
set of circumstances. The Sixth Circuit has held that a district court can
“bifurcate” the issues of liability and damages in order to certify a class. Olden v.
LaFarfe Corp., 383 F.3d 495, 509 (6th Cir. 2004). In other words, it limits Rule
23(c)(4) to instances where common issues of law or fact relate solely to liability.
Id. After liability was determined utilizing class action procedures, individual
suits for damages would enforce the prior judgment through preclusion and
increase efficiency in resolving the dispute. Id. (citing Simon v. Philip Morris
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Inc., 200 F.R.D. 21, 30 (E.D.N.Y. 2001)). [It should be noted that the Sixth
Circuit further limited the liberal use of 23(c)(4) by contrasting Olden with other
cases where issues classes were inappropriate. See Ramik v. Darling Int’l Inc., 60
F. Supp. 2d 680 (E.D. Mich. 1999); Reilly v. Gould Inc., 965 F. Supp. 588 (M.D.
Pa. 1997).]
D.

The Seventh Circuit.

In a recent case, the Seventh Circuit determined that an issue class was
appropriate to resolve claims as to disparate impact discrimination based on a
company policy when the class was seeking injunctive relief under Rule 23(b)(2).
McReynolds v. Merrill-Lynch, 672 F.3d 482 (7th Cir. 2012). [It is important to
note that the Supreme Court held that a class could not be certified as an
injunctive class for an employment discrimination claim or back-pay where
compensatory damages were also sought. Wal-Mart v. Dukes, 131 S. Ct. 2541
(2011).] The McReynolds case suggests that Rule 23(c)(4) may be used to
circumvent monetary relief when paired with injunctive relief as prohibited by
Wal-Mart. In employment discrimination suits, both the Seventh and Second
Circuits have justified conducting a liability phase including injunctive relief and
a remedial phase, consisting of individual claims for compensatory damages.
Puffer v. Allstate Ins. Co., 675 F.3d 709 (7th Cir. 2012); United States & The
Vulcan Soc’y v. The City of N.Y., 276 F.R.D. 22 (E.D.N.Y. 2011).
E.

The Fourth and Eighth Circuits.

The previous standard for applying Rule 23(c)(4) issue classes comes from
In Re: Tetracycline Cases, 107 F.R.D. 719, 727 (W.D. Mo. 1985), which focused
on whether the issue class advanced the litigation as a whole. The court in that
case alluded to consideration of other “potential issues” in the case in making the
determination of whether an issue class would advance the resolution of litigation,
but did not further explain what other potential issues may be. Id. Subsequently,
both the Fourth and Eighth Circuits have acknowledged the role of efficiency in
determining whether to use issue classes. Efficiency relates not only to resolving
the dispute, but doing so in the most appropriate means by avoiding wasteful
litigation of multiple individual suits all determining the same issue of liability or
the like. Gunnells v. Healthplan Servs., Inc., 348 F.3d 417, 441 (4th Cir. 2003); In
re: St. Jude Medical, Inc., 522 F.3d 836, 841 (8th Cir. 2008). Aside from their
focus on efficiency, neither the Fourth nor Eighth Circuits provides specific
guidance as to exactly how to treat issue classes.
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F.

The Third Circuit.

The Third Circuit has said that a “court’s decision to exercise its discretion
under Rule 23(c)(4), like any other certification determination under Rule 23,
must be supported by rigorous analysis.” Gates v. Rohm and Haas, Co., 655 F.3d
255, 274 (3d Cir. 2011) (quoting Hohider v. United Parcel Serv., Inc., 574 F.3d
169, 200-201 (3d Cir. 2009)). In conducting its rigorous analysis, the Third
Circuit considers a variety of non-exhaustive factors that include:
The type of claim(s) and issue(s) in question; the overall
complexity of the case; the efficiencies to be gained by granting
partial certification in light of realistic procedural alternatives; the
substantive law underlying the claim(s), including any choice-oflaw questions it may present and whether the substantive law
separates the issue(s) from other issues concerning liability or
remedy; the impact partial certification will have on the
constitutional and statutory rights of both the class members and
the defendant(s); the potential preclusive effect or lack thereof that
resolution of the proposed issue class will have; the repercussions
certification of an issue(s) class will have on the effectiveness and
fairness of resolution of remaining issues; the impact individual
proceedings may have upon one another, including whether
remedies are indivisible such that granting or not granting relief to
any claimant as a practical matter determines the claims of others;
and the kind of evidence presented on the issue(s) certified and
potentially presented on the remaining issues, including the risk
subsequent triers of fact will need to reexamine evidence and
findings from resolution of the common issue(s).
Gates, 655 F.3d at 273 (citing Principles of the Law of Aggregate Litigation, §§
2.02-05 (2010); Hohider, 574 F.3d at 201).
The Third Circuit does not take a strict approach; it identifies these factors
to “guide” the courts in deciding to use Rule 23(c)(4). Id.
III.

CONCLUSION:

Whether the court will certify an issue class may be wholly dependent
upon venue. In many instances, the defendant will object to a plaintiff’s motion to
certify a class. Successfully opposing certification may require a litigant to ask the
court to reconsider its prior rulings in light of decisions by other Circuits. The
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thrust of any argument opposing certification must include the simple question:
Do common issues predominate? If not, the court should not certify the class.
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The following article discusses recent, significant decisions on federal
class action settlements. While not all inclusive, these cases may help
practitioners avoid common (and some not-so-common) pitfalls when trying to
reach a successful, lasting class action settlement. This article assumes that the
reader is at least generally familiar with the settlement procedures under Fed. R.
Civ. P. 23 and the Class Action Fairness Act (“CAFA”).
The Seventh and Ninth Circuits have issued most of the notable recent
decisions. Further, perhaps not surprisingly, most of the cases below involve fee
calculations, but some opinions (particularly in the Seventh Circuit) touch on a
host of issues and educate practitioners on how not to settle a class action. Finally,
“coupon” settlements (already of limited acceptance due to CAFA) have received
some attention of late by the Ninth Circuit.
I.

IDENTIFYING THE RIGHT FEE AWARD METHODOLOGY: IN
RE BLUETOOTH HEADSET PROD. LIAB. LITIG., 654 F.3D 935
(9TH CIR. 2011).

Bluetooth is perhaps the most significant, and definitely the most cited,
class action settlement case from the Ninth Circuit in recent years. The appeal
arose out of 26 putative consumer class actions filed against manufacturers of
wireless headsets, alleging that they failed to disclose the risk of hearing loss. The
approved settlement provided: (a) $100,000 in “cy pres awards” to hearing loss
charities; (b) $0 for economic injury; (c) $1.2 million in notice costs; (d) up to
$800,000 for class counsel; and (e) $12,000 to be divided among the nine class
representatives. The trial court overruled various objections, and the objectors
appealed.
Given the lack of any real award to the class, how did the parties justify a
fee award of $800,000 for class counsel? Analyzing the question, the Ninth
Circuit discussed the two common methodologies (“lodestar” and “percentage of
recovery”), and provided guidance to practitioners on the proper use of each.
Under lodestar, fees are determined by multiplying the number of hours the
prevailing party reasonably expended on the litigation (as supported by adequate
documentation) by a reasonable hourly rate for the region and for the experience
of the lawyer plus or minus certain reasonableness multipliers based on various
factors. The other acceptable method is the “percentage of recovery” method,
where the court – as the name implies – awards a percentage of the benefit
received by the class, usually from the common fund.
In Bluetooth, the Ninth Circuit held that the lodestar method is more
appropriate in class actions brought under fee-shifting statutes and where the
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relief sought is primarily injunctive in nature. The Court held that this figure is
“presumptively reasonable” but may be adjusted upward or downward based on
an appropriate “reasonableness multiplier” (e.g., the quality of the representation,
the benefit obtained for the class, the complexity of the case, etc.). Thus, where a
plaintiff achieves “only limited success” on a case, counting all hours spent may
produce an excessive award. With respect to fees based on a percentage of
recovery, the Ninth Circuit noted that 25% was considered the “benchmark” for a
reasonable award within that Circuit, but that an adequate explanation of “special
circumstances” may justify a departure. As to both methods, the court ultimately
left it to a trial court’s discretion to decide which method was more appropriate in
order to achieve a reasonable result. As an example, the Court noted that an award
of 25% of a “megafund” might yield windfall profits as compared to the hours
spent on the case and thus the district court should adjust the benchmark
percentage or employ the lodestar method.
Turning back to the district court’s analysis, the Ninth Circuit took issue
with the trial court insofar as (a) the judge used the lodestar method but never
announced a lodestar figure, (b) the judge did not compare the fee award to the
benefit to the class or the degree of success, and (c) the judge should have
compared the lodestar amount against the percentage method to make sure the
award was reasonable. The Court also noted that, had the trial judge performed
these calculations, then the court would have immediately realized that the fee
was 83% of the total amount that the defense was willing to spend to settle the
case, whereas 25% of the total fund could have yielded a fee award of $240,500.
Consequently, the Court vacated the settlement and the fee award, holding that the
disparity between the value of the class recovery and the class counsel’s
compensation raised an inference of unfairness and self-dealing, which inferences
the record in the lower court did not adequately dispel.
II.

INCENTIVE AWARDS: RADCLIFFE V. EXPERIAN INFO.
SOLUTIONS, INC., 715 F.3D 1157 (9TH CIR. 2013).

This case involved alleged violations of the Fair Credit Reporting Act
(FCRA) and California state law counterparts by the three major credit reporting
agencies. The suits started in 2005 and were consolidated. In 2008, the parties
reached a settlement for injunctive relief, which the court approved and no one
challenged. However, in 2009, the parties reached a settlement for monetary relief
that drew objections.
The essential terms of the settlement were as follows: (a) there was a
common fund of $45 million; (b) administrative costs were taken off the top, with
the balance being paid to class members who had “actual damages” (e.g., $750 for
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those who were denied employment, $500 for those who were denied a mortgage,
etc.) and to the class representatives ($5,000); (c) class counsel was to “petition”
for a fee/cost award to be paid out of the monetary fund but there was no set
amount; and (d) the remainder was to be paid to the rest of the class as
“convenience awards” (presumably for those who could not show actual
damages) of about $26. The big sticking point for the objectors was that the
payment of incentive awards was conditioned on the class representatives’
support for the settlement.
The Ninth Circuit agreed and reversed. The Court affirmed its prior
holdings that district courts should carefully scrutinize incentive awards “so that
they do not undermine the adequacy of class representatives.” As such, it found
that the conditional incentive awards at bar were improper and made “the settling
class representatives inadequate representatives of the class.” Moreover, while the
conditional nature of the awards was enough to invalidate the settlement, the
disparity between the incentive awards ($5,000 each) and the payments to the
class at large (between $26 to $750) exacerbated the issue.
Finally, the Court noted that “[a]s soon as the conditional-incentiveawards provision divorced the interest of the class representatives from those of
the absent class members, class counsel was simultaneously representing clients
with conflicting interests.” Thus, since counsel made no attempt to get a waiver
or alert the district court of the conflict, class counsel was not adequate and could
not settle the case for the absent class members.
III.

VALUATION OF COUPON SETTLEMENTS: IN RE HP INKJET
PRINTER LITIG., 716 F.3D 1173 (9TH CIR. 2013).

This was a nationwide class of consumers who purchased certain HP ink
jet printers between 2001 and 2010. Plaintiffs pressed unfair business practices
claims. The district court approved a settlement that provided “coupons” as well
as injunctive relief to the class. Class counsel was awarded $1.5 million in fees
and over $500,000 in costs. Objectors appealed, claiming collusion and CAFA
violations. The Ninth Circuit agreed that the settlement violated CAFA but did
not reach a decision on collusion.
As part of the settlement, HP agreed to issue “e-credits” redeemable for
HP printers and supplies on HP’s website. The e-credits, which were merely a
euphemism for coupons, would expire six months after issuance, were nontransferable, and could not be used with other discounts. The district court noted
that while the credits were worth “significantly less” than their face value, the
injunctive relief would confer “some benefit” on class members (although
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nowhere near the $16-$41 million plaintiffs claimed). The court estimated that the
“ultimate value” of the settlement was $1.5 million. As to fees, class counsel
submitted bills of over $7 million, but requested only the portion of its lodestar
HP agreed to pay ($2.3 million in fees). The district court found it would be
“improper to award fees that outstrip the class benefit” and ordered HP to pay a
reduced lodestar amount.
At the outset, the Ninth Circuit noted that courts typically try to ensure
faithful representation by tying together the interests of class members and class
counsel (i.e., to “tether the value of an attorneys’ fees award to the value of class
recovery”). Where both are paid in cash, “this task is fairly effortless”—but when
class counsel is paid in cash and the class is not, the task is “substantially more
difficult” because there are many variables at play. Recognizing this, the Court
said, Congress enacted the “coupon” provisions of CAFA, which are intended to
put an end to the “inequities” that arise when counsel is awarded fees that are
“grossly disproportionate to the actual value of the coupon relief obtained for the
class.”
Thus the Court ruled that, pursuant to CAFA, 28 USC § 1712(a), if a
settlement either in whole or in part provides for “coupon” relief, the attorney’s
fee “that is attributable to the award of coupons” must be calculated using the
“redemption value.” Finding this provision ambiguous, the Court interpreted this
to mean that a fee award is “attributable” to a coupon award where the fee award
is “a consequence” of the coupon award. In other words, if the settlement
provides only for coupon relief, the portion of the fee award that is attributable to
the coupon award “must be one hundred percent.”
Of course, as noted above, the settlement here did not give coupon relief
exclusively and offered some injunctive relief. Accordingly, the Court found that
Section 1712(b) comes into play, which points to the lodestar method (i.e., if “a
portion of the recovery of the coupons is not used to determine the attorney’s fee
to be paid to class counsel, any attorney’s fee shall be based upon the amount of
time class counsel reasonably expended working on the action”). However, the
Court said that this does not mean a district court can award lodestar fees to
compensate class counsel for obtaining either coupon or non-coupon relief.
Instead, sections 1712(a) and 1712(b) must be read together, requiring the district
court to perform two calculations: (1) “determine a reasonable contingency fee
based on the actual redemption value of the coupons awarded” and (2) determine
“a reasonable lodestar amount to compensate class counsel for any non-coupon
relief.” In other words, a court may not award fees to counsel “attributable” to a
coupon award without first considering redemption value; however, the court may
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“award lodestar fees . . . for any non-coupon relief they may obtain, such as
injunctive relief.”
Interestingly, on remand, class counsel dropped the request for fees for the
coupon award, and sought only fees relating to injunctive relief. The district court
awarded $1.35 million in fees and nearly $600,000 in costs and expenses. See In
re HP Inkjet Printer Litig., No. 5:05-CV-03580-JF, 2014 WL 4949584 (N.D. Cal.
Sept. 30, 2014).
IV.

STANDING TO OBJECT TO SETTLEMENT: BHATIA V.
PIEDRAHITA, 756 F.3D 211 (2D CIR. 2014).

This was a putative class action by individual and institutional investors
against various defendants arising out of the Bernie Madoff scandal. Some of the
defendants settled, and those that did not appealed and tried to overturn a partial
final judgment approving the settlement of certain putative class action claims.
The appellants challenged a particular provision in the settlement agreement that
allowed investors who filed claims under the settlement to submit to the district
court’s jurisdiction only for settlement purposes and no other. The settling
plaintiffs argued that the non-settling defendants lacked standing to make the
objection. The Second Circuit agreed and dismissed the appeal.
The Court noted the general rule that a non-settling defendant ordinarily
lacks standing to object where it is not affected by the settlement. There is an
exception, however, if the defendant “can demonstrate that it will sustain some
formal legal prejudice as a result of the settlement.” The Court found this to be a
high hurdle, noting that the “required level of formal legal prejudice . . . exists
only in those rare circumstances when, for example, the settlement agreement
formally strips a non-settling party of a legal claim or cause of action, . . .
invalidates a non-settling party’s contract rights, or [hampers] the right to present
relevant evidence at trial.” Thus, the appellants’ argument that the challenged
provision “effectively stripped them of defenses against the settling plaintiffs in
other fora, including defenses based on duplicative litigation and preclusion” did
not suffice.
V.

REVERSION CLAUSES AND ASSIGNING MONETARY VALUE
TO NON-MONETARY RELIEF: LAGUNA V. COVERALL NORTH
AM. INC., 753 F.3D 918 (9TH CIR. 2014).

Defendant was a janitorial franchising company. Plaintiffs brought a class
action in 2009 alleging that the defendant (1) misclassified its California
franchisees as independent contractors to avoid the protections afforded by
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California labor law to franchisees and (2) breached its franchise agreements and
committed fraudulent and unfair practices by removing customer accounts from
the franchisees without cause and selling them to other franchisees. The district
court approved the settlement, which was reached prior to certification in
February 2012 and one objector appealed as to fairness. (The appealing parties
later reached a settlement and the Court quite oddly vacated its prior opinion as
“moot”. 772 F.3d 608 (2014).)
The most contested settlement provisions included: (a) defendant’s
agreement to assign customer accounts to current franchisees which would remain
conditional until they paid their franchise fees in full; (b) former franchise owners
received $475 each and received a $750 “purchase credit” toward a new
franchise; and (c) new franchisees had 30 days to rescind their franchise
agreement and receive all of the money they had paid during the franchise period
(minus a $75 background check fee). Class counsel received $994,800 in fees.
The Ninth Circuit affirmed. The Court reiterated its prior holding in
Bluetooth that the lodestar method is more appropriate where the relief sought is
primarily injunctive and where there is a fee-shifting statute that “authorizes the
award of fees to ensure compensation for counsel undertaking socially beneficial
litigation.” Since the relief sought was “mostly injunctive in nature” and there was
a fee shifting statute under California law, the district court used the correct
method. The Court also found the fee award to be reasonable because (a) the case
had been contentiously litigated for over two years and the district judge found
that the report submitted by Plaintiffs’ counsel showing that over 4,500 hours had
been billed was fair and accurate, and (b) the district judge “prudently crosschecked the award amount against the percentage-of-recovery method” (the
benchmark of “reasonableness” being 25%), which the Court said is the “most
appropriate [method] in common fund settlement cases.”
The Court rejected the appellant’s argument that the district judge should
have assigned monetary value to the non-monetary terms of the settlement. It
noted that a “[m]onetary valuation of injunctive relief is difficult and imprecise”
and, thus, held that a “district court has no obligation to make explicit monetary
valuations of injunctive relief.” The Court further rejected appellant’s suggestion
that a “reversion clause” (where any reduction in the fee award reverted to the
defendant rather than the class) was a sign of potential collusion. It found that (a)
although the district judge noted the clause was “not preferable,” he properly
balanced the clause against the overall strength of the settlement, and (b) “one
would expect primarily to find collusion where attorneys disproportionately
benefitted from the settlement” (although collusion is still a “slim possibility” if
fees are “clearly reasonable”).
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VI.

OUTRAGE IN THE SEVENTH CIRCUIT: EUBANK V. PELLA
CORP., 753 F.3D 718 (7TH CIR. 2014).

Sometimes there are just too many red flags to allow a settlement to
proceed, and this was just such a case. Judge Richard Posner of the Seventh
Circuit—hardly a fan of class actions—opened this opinion by briefly touting
their virtues, calling them “an ingenious procedural innovation.” However, before
getting to the facts or the meat of his decision, he unleashed his ire at class
counsel, noting that (a) “control of the class over its lawyers usually is attenuated,
often to the point of nonexistence” and (b) “[c]lass actions are the brainchildren of
the lawyers” who prosecute them and who “have no incentive to select persons
capable or desirous of monitoring the lawyers’ conduct of the litigation.”
Eubank was a CAFA class action by purchasers of Pella-brand windows.
Plaintiffs alleged that Pella’s “Proline Series” windows contained a design defect
that allowed water to seep through their exterior aluminum shell, causing damage
to their wood frame and the homes in which they were installed. Plaintiffs
claimed the windows’ defects violated a variety of product liability and consumer
protection laws in the states in which they were sold. Two classes were certified:
one for customers that had already replaced their faulty windows and another for
those who had not. The former sought damages and was limited to six states with
a separate subclass for each. The latter sought declaratory relief and was
nationwide. Class counsel negotiated a settlement with Pella in the fall of 2011,
which settlement the district judge approved in 2013. The objectors appealed.
Judge Posner addressed several problems with the settlement and the
district court’s handling thereof. For example, the agreement ignored the two
classes and instead combined all owners of the product with the defect, regardless
of whether they had replaced the windows, into one nationwide class. Posner
called this the “first of many red flags that the [district] judge failed to see”
insofar as “members of each subgroup cannot be bound to a settlement except by
consents given by those who understand that their role is to represent solely the
members of their respective subgroups.” (quoting In re Joint Eastern & Southern
Dist. Asbestos Litig., 982 F.2d 721, 743 (2d Cir. 1992)). Posner also took issue
with the class representatives and class counsel, noting that: (a) the original
named plaintiff was the son-in-law of lead class counsel who, in turn, had a
history of ethics violations and was embroiled in a disciplinary action during
settlement negotiations; (b) lead counsel appointed and then replaced four other
named plaintiffs who had opposed the settlement; and (c) lead counsel’s partner
“switched sides” and represented four of the six objectors (i.e., the four
“defrocked” plaintiffs).
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Posner then turned to the core terms of the settlement. Pella agreed to pay
class counsel $11 million in fees based on plaintiffs’ claims that the settlement
was worth $90 million to the class. At first, the Judge suggested that the amount
would not raise any eyebrows per se, since it was equal to 12 percent of the total
earmarked for the class members, a long time had passed between filing of the
case and final settlement approval, and the case had a multi-state scope. Upon
closer examination, however, Posner saw many flaws: (a) the agreement did not
specify an amount to be received by class members distinct from counsel; (b)
counsel would receive the entire award up front but members awards were only
contingent; (c) only class representatives who supported the settlement would
receive “incentive” awards, thus creating another conflict of interests; and (d)
there was a reversion clause. He also faulted the district judge for not attempting
an estimate of how many claims would be filed and, as such, “no responsible
prediction of the value of the settlement to the members of the class could be
made.”
Posner ruled that the settlement should have been disapproved on multiple
grounds: (a) class counsel and the original named plaintiff (his father in law)
should have been removed for conflicts and ethics reasons; (b) the settlement was
“stacked against the class”; (c) the value was inflated (oddly, Pella estimated it at
$22.5 million, which was an overestimate too); (d) Pella retained many defenses
(e.g., statutes of limitation and repose, comparative fault, failure to mitigate, etc.);
and (e) some claimants were only entitled to coupons in the form of discounts on
future purchases, “a warning sign of a questionable settlement.” He also
concluded that the claims and notice processes were flawed in that (a) the forms
were long even for “simple” claims; (b) “higher ceiling” claims required a
“claimant to run the gauntlet of arbitration, doubtless without assistance of
counsel or expert witnesses”; (c) the “forms require[d] a claimant to submit a slew
of arcane data”; and (d) the notice was too complicated, consisting of “27
sections, some with a number of subsections.”
Posner concluded by noting that, “[i]n sum, almost every danger sign in a
class action settlement that [the Seventh Circuit] and other courts have warned
district judges to be on the lookout for w[ere] present in this case.” Consequently,
he not only reversed and remanded but he also ordered that the “defrocked”
plaintiffs be reinstated and that class counsel and the original class representative
be kicked off the case.
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VII.

DISGUISED COUPONS: REDMAN V. RADIOSHACK CORP., 768
F.3D 622 (7TH CIR. 2014).

Decided roughly four months after Eubank, the Redman case, filed in
2011 under CAFA, involved alleged violations of the Fair and Accurate Credit
Transactions Act (FACTA). Plaintiffs claimed that RadioShack violated FACTA
by willfully printing credit card expiration dates on receipts, and sought statutory
damages of between $100 and $1000 per class member. The parties reached a
settlement in May 2013 “before any substantive motions had been decided.” Class
members filed timely objections, but the magistrate approved the settlement in
February. The objectors appealed. Posner wrote the opinion.
Under the settlement: (a) class members who filed claims received
transferrable, combinable “vouchers” for a one-time discount of $10 off of a
future RadioShack purchase (and if the item was less than $10, there was no
change); (b) named class representatives each received $5,000; (c) class counsel
received $1 million in fees (based on a “lodestar” calculation) paid out of a
separate fund; (d) defendant agreed to a “clear sailing” clause (i.e., an agreement
by defendant not to contest class counsel’s fees).
Class counsel argued the fees were reasonable because they were only
about 25% of the total settlement value of $4.1 million, which included the fees,
$830,000 worth of vouchers based on 83,000 responses, and the administrative
costs of roughly $2.25 million.
In Eubank, the Seventh Circuit (again per Judge Posner) reversed and
remanded for a reallocation of the funds between the class members and class
counsel. He found the settlement flawed in several ways, in that (a) the
“vouchers” were really just “coupons” in disguise (and thus the fee award must
have been based on the value of the coupons that were redeemed under CAFA);
(b) there was no attempt to estimate the actual value of the settlement (i.e., the
coupons) to the class; (c) the fee amount was based only on counsel’s reported
hours; (d) the settlement factored in the administrative costs; and (e) there were a
variety of procedural issues, including the “clear sailing” clause, the fact that
notice was sent to about a quarter of the 16 million total estimated class members,
and there was a very low response rate (approximately 83,000 out of the less than
5 million class members who received notice). As to the value of the coupons,
Posner found that their actual value was likely far less than their $10 face value
(e.g., because there was no change given and they could expire before use) and
that an estimate should have been made through experts.
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Beyond the coupon issue, Posner had other criticisms of the methods used
to calculate fees, in that: (1) fees were guaranteed while the value of settlement
benefit to class members was not; (2) “the amount of the class settlement
allocable to class counsel should depend . . . on the value of the class counsel’s
work to the class”; (3) by calculating based on hours alleged spent, the fee award
necessarily exceeded that value; and (4) class counsel’s billing rate and maximum
billable hours should have been determined by the district judge. Consequently,
Posner found that the proper ratio in determining the reasonableness of a fee
award in this instance was “the ratio of (1) the fee to (2) the fee plus what the
class members received.” Posner also found the fact that administrative costs were
factored in to the settlement was problematic, in that they are not part of the value
received by the class members (outside of notice costs paid by defendant) and, as
such, “shed no light on the fairness of the division of the settlement pie between
class counsel and class members.”
Finally, Posner took issue with other aspects of the settlement. For
example, lead plaintiff worked for lead class counsel’s former law firm (which
called into question whether there was truly an arm’s length relationship here),
and the fee motion was filed after the time for objections expired (which
handicapped objectors who lacked details as to class counsel’s hours and
expenses, in violation of F.R.C.P. 23(h)). Posner was less critical of the “clear
sailing clause” but noted that they should be subject to close scrutiny when
dealing with non-cash awards because they give rise to possible collusion
between class counsel and defendants.
VIII. VALUATION OF CLASS SETTLEMENT: PEARSON V. NBTY,
INC., 772 F.3D 778 (7TH CIR. 2014).
Decided three months after Redman, this case represents another example
of Judge Posner shooting down a class action settlement in the Seventh Circuit.
Pearson, which involved six cases filed under CAFA and consolidated for appeal,
involved dietary supplements designed to help people with joint disorders like
osteoarthritis (e.g., “Osteo Bi-Flex”). Eight months after filing, class counsel in all
six reached a nationwide settlement with defendants, which was approved.
Objectors appealed, and other appellants (class counsel firms) argued the court
should not have modified (i.e., lowered) the parties’ agreement.
The final settlement modified and approved by the district judge broke
down as follows: (a) $1.93 million in class counsel fees (but originally, the parties
agreed to $4.5 million), (b) an additional $180,000 in expenses, (c) $1.5 million in
notice and administrative costs, (d) $1.13 million in a “cy pres” award to charity,
(e) $865,000 to split between 30,245 class members who responded, and (f)
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$5,000 each to the six named class representatives. There was also a “clear
sailing” clause and a reversion clause, as well as injunctive relief against the
defendants from making certain marketing claims in the future, in the agreement.
The district judge cut the fees down but allowed the reversion clause to remain.
Reversing, Posner ruled that “the problem with the district judge’s
decision is not that it lean[ed] too far in favor of the objectors, as class counsel
contend[ed], but that it [did not] lean far enough.” For starters, the district judge
valued the settlement at the maximum potential payment the class members could
receive at $20.2 million. However, this included notice and fees which are not
benefits that inure to class members and thus should not have been included per
Redman. Moreover, while class counsel argued that the fee award was only 9.6%
of the total, it did not reflect the Redman ratio—i.e., the ratio of (1) the fee to (2)
the fee plus what the class members received (which here was only $865,000,
meaning that the $1.93 million in fees was “an outlandish 69 percent” of the
aggregate value).
The court identified a variety of other problems with the settlement: (1)
the claims process could have been simplified, as “notice by publication or via the
Internet tends to be ineffectual when the class consists of consumers”; (2) the
injunction was superfluous and possibly adverse to consumers, in that it had a 30day clock rather than being perpetual and did not force any substantive changes
on the defendants; and (3) the reversion clause was merely a “gimmick for
defeating objectors” and should have been invalidated per the Redman holding.
Posner reiterated that “[b]asing an award of attorneys’ fees on th[e Redman] ratio
. . . gives class counsel an incentive to design the claims process in such a way
that will maximize the settlement benefits actually received by the class.”
Finally, in some pronouncements that border on dicta, Posner suggested
that: (a) “[i]t might make sense for the district judge in a large class action suit . . .
to appoint an independent auditor, on the authority of Fed. R. Evid. 706, to
estimate the reasonableness of class counsel’s billing rates”; and (b) “in consumer
class actions, where the percentage of class members who file claims is often
quite low, . . . the presumption should . . . be that attorneys’ fees award to class
counsel should not exceed a third or at most a half of the total amount of money
going to class members and their counsel.”
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IX.

LIMITATIONS ON CY PRES RELIEF: IN RE BANKAMERICA
CORP. SEC. LITIG., 775 F.3D 1090 (8TH CIR. 2015).

This case addresses so-called cy pres (or “next best”) distributions. Here,
plaintiffs (shareholders) filed multiple class actions alleging violations of state
and federal securities laws in relation to the 1998 merger of NationsBank and
BankAmerica to form the current entity “Bank of America.” The cases were
transferred to the Eastern District of Missouri as part of an MDL, where the court
approved a $490 million global settlement over objection.
After a few rounds of distribution to class members starting in December
2004, there was a $2.4 million surplus in the fund by 2012. Upon motion, the
court awarded $98,000 in additional fees to class counsel for work done since
December 2004 and ordered that the remainder be distributed to a local charity
(Legal Services of Eastern Missouri, or “LSEM”). An objector appealed, arguing
that the distribution to LSEM was improper because (a) a further distribution was
feasible and (b) LSEM was “unrelated to the class or the litigation” and thus was
not a proper “next best” recipient. The Eighth Circuit agreed, and vacated the fee
award as premature.
In reaching its decision, the Court relied on the American Law Institute’s
“Principles of Law of Aggregate Litigation” (2010), §3.07. The ALI recommends
that a court consider three things when determining whether a cy pres award is
appropriate: (a) the proceeds should be distributed to class members if they “can
be identified through reasonable effort” and “the distributions are sufficiently
large to make individual distributions economically viable”; (b) if there are funds
remaining after distributions because some class members could not be identified
or opted out, “the settlement should presumptively provide for further
distributions to participating class members unless the amounts involved are too
small to make individual distributions economically viable”; and (c) if individual
distributions are not viable, a cy pres distribution can be made, provided that the
parties either “identify a recipient whose interest reasonably approximate those
being pursued by the class” or, if no such recipient “can be identified after
thorough investigation and analysis,” the court may then approve a recipient
whose interests do not reasonably approximate those of the class.
The Court also agreed with the Fifth Circuit’s holding that “[b]ecause the
settlement funds are the property of the class, a cy pres distribution to a third party
of unclaimed settlement funds is permissible only when it is not feasible to make
further distributions to class members . . . except where an additional distribution
would provide a windfall to class members with liquidated damages claims that
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were 100 percent satisfied by the initial distribution.” (quoting Klier v. Elf
Atochem N. Am., Inc., 658 F.3d 468 (5th Cir. 2011)).
The Eighth Circuit held, among other things, that (a) “a further
distribution to the class was clearly feasible”; (b) additional class members could
be readily identified as evidenced by the claims administrator’s cost estimates as
to economic viability; (c) a further distribution was appropriate even if it would
benefit primarily large institutional investors who were “less worthy” than LSEM;
(d) it did not matter if, due to the passage of time and the changing of security
ownership, that the distribution would not “inure to the benefit of those [who
were] actually harmed” by the misconduct; (e) counsel’s declaration that “all class
members submitting claims ha[d] been satisfied in full” was ineffectual; and (f)
while LSEM was “worthy” it was not the “next best” recipient of unclaimed
settlement funds in a nationwide class action seeking damages for violations of
securities laws.
X.

FEES AND COUPONS: IN RE ONLINE DVD-RENTAL ANTITRUST
LITIG., 779 F.3D 934 (9TH CIR. 2015).

In this 2015 ruling, Plaintiffs claimed that Netflix and Walmart had
entered into an anti-competitive agreement: Netflix agreed to stop selling DVDs
outright and Walmart would wind down its on-line streaming services. Plaintiffs
argued that the agreement resulted in unfairly higher monthly subscription prices
by Netflix.
Walmart reached a settlement with a class of Netflix subscribers where it
agreed to pay $27.5 million in cash and gift cards. The cash component covered
the attorneys’ fees and expenses, costs of notice and administration, and incentive
payments to class representatives. The amount remaining after those deductions
would comprise the gift card component, under which class members would
receive gift cards or, at their option, the cash equivalent of the gift card. The card
could only be used on Walmart’s website and could not be sold, but was
otherwise “freely transferable.” The representatives got $5,000. Class counsel
sought 25% of the total settlement for fees and litigation expenses.
Affirming, the Ninth Circuit quickly dispensed with an argument that the
higher amount given to the class representatives as opposed to unnamed members
created an impermissible conflict of interest. The Court found that this was not a
case of an ex ante agreement between the representatives and counsel, nor did it
involve a settlement which explicitly conditioned the incentive awards on the
representatives’ support, both of which would have been improper. The Court
also found that the amount was not unfair even though the unnamed claimants
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only received $12 each, and that the district court did not err in using the
“claimant fund sharing” approach—i.e., where each class member receives an
equal share of the settlement fund, regardless of the harm he or she suffered—
finding it a common practice even in cases where only a small proportion of the
class participated.
As to fees, the Court applied the Bluetooth case. Here, the Court ruled that
class counsel properly sought and received fees under the “percentage of
recovery” method and, thus, were properly awarded $6.8 million. The Court
further rejected an argument that the fee award should not have been based on the
total settlement, even though the $4.5 million in notice and administrative costs
did not inure to the benefit of the class, agreeing with the district court that the
notice costs made the entire action possible and the administrative costs made it
possible to distribute the settlement in a meaningful and significant way. The
Court reiterated that “the reasonableness of attorneys’ fees is not measured by the
choice of the denominator.”
Citing HP Inkjet, the Court also rejected an argument that this was a
“coupon” settlement. Although the term “coupon” is undefined in CAFA, this was
not a situation where class members received “nothing more than promotional
coupons to purchase more products from defendants,” which was Congress’
primary concern when enacting § 1712 of CAFA. Here, while the gift cards were
only limited to Walmart’s website and were worth only $12, they still gave class
members considerably more flexibility because they could be used for any
product, were freely transferrable (but not re-sellable on the secondary market),
did not expire, and did not require consumers to spend their own money. The
Court further held that its ruling was consistent with CAFA, in that “gift cards are
a fundamentally different concept in American life from coupons” and, in any
event, its ruling was limited only to the gift cards in the case at bar. The Court
was also not concerned that the cards could only be used at Walmart, which
Plaintiffs argued would not “disgorge” Walmart of any “ill-gotten gains,” in that
giving “thousands of consumers the ability to purchase $12 in goods from the
Walmart website for free w[ould] not be insignificant to the retailer.”
XI.

OTHER RECENT CASES:


Klee v. Nissan N. Am., Inc., No. 2:12-CV-08238-BRO-PJW (C.D.
Cal. 2013): Never try to get a bad class action past a federal judge
who is a member of the class. Here, Ninth Circuit Judge Alex
Kozinski issues a hilariously scathing objection to a class action
settlement involving the battery life of the Nissan Leaf. For
example: Plaintiffs’ Counsel claims that they have obtained a
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settlement worth “conservatively” $38 million and as much as
$200 million. [] Say what?! It is obvious that the $200 million
“estimate” is worthless as it is based on the assumption that every
single one of the 18,000+ Nissan LEAFs will have their battery
replaced by a new battery. [] Counsel should be ashamed to even
mention this number.


In re Dry Max Pampers Litig., 724 F.3d 713 (6th Cir. 2013):
Consumer product class action against diaper manufacturer. The
settlement was deemed unreasonable because (a) the named
plaintiffs got incentive payments of $1,000 per child while the
class members only got a hodge-podge injunctive relief of
negligible value, and (b) the settlement agreement awarded class
counsel $2.73 million even though counsel did not take a single
deposition, serve a single request for discovery, or even file a
response to the manufacturer’s motion to dismiss.



Vassalle v. Midland Funding, LLC, 708 F.3d 747 (6th Cir. 2013):
Nationwide class action involving alleged violations of the Fair
Debt Collection Practices Act (FDCPA) and state common law.
Settlement provided for monetary ($5.2 million) and injunctive
relief. Class counsel was to receive fees “of no more than $1.5
million” plus administrative costs. The four named class plaintiffs
got $8,000 as an incentive payment, to be divided four ways, in
addition to having their debts owed to the defendants erased. The
remainder of the members got $17.38 per member only. The Court
found that the named plaintiffs got preferential treatment, whereas
the other class members got only perfunctory treatment, because of
the debt exoneration and reversed. The Court declined to pass
judgment on the amount of the incentive award.



In re Magsafe Apple Power Adapter Litig., 571 Fed. Appx. 560
(9th Cir. 2014): Consumer class action involving an allegedly
defective product. The Ninth Circuit vacated the district court’s
order approving the settlement and awarding fees. The district
court abused its discretion for failing to follow the process set out
in the Bluetooth case (654 F.3d 935), in that it accepted the
lodestar submitted by plaintiffs’ counsel but did not explain why
the figure was reasonable or cross check the lodestar number
against the “percentage-of-the-recovery” method. The district court
also erred by not examining indicia of collusion (particularly,
whether class counsel received a disproportionate share of the
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settlement). The district court also did not address other red flags,
namely, a “clear sailing” provision or an “implied” reversion
clause.
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I.

INTRODUCTION

For US lawyers, a distinguishing feature of the Canadian civil justice
system is the widespread application of the “loser pays” principle. It is generally
the case in Canada that the losing party in an action or an interlocutory proceeding
must pay to the successful party some portion of its legal fees and disbursements.
There are four provinces, however, that do not generally allow cost awards in
class proceedings, and they are British Columbia, Newfoundland and Labrador,
Manitoba and Saskatchewan, though costs may be awarded where there is
misconduct or other exceptional circumstances. There are certainly variations on
this theme across Canada, but the general availability of “cost awards” in civil
cases has generated a plethora of regulations and judge-made principles governing
both the entitlement to, and the quantum of, cost awards.
This paper explores the recent development of new judge-made principles
governing cost awards in certification motions in Ontario. As Ontario is one of
Canada’s most active class action jurisdictions, and is the battleground for many
Canadian national class actions, these principles will undoubtedly have an impact
on many companies engaged in class action litigation in Canada.
In 2013, Justice Belobaba, one of the judges assigned to the Toronto Class
Proceedings List in the Ontario Superior Court of Justice, released a pentology of
decisions where he introduced a new framework for cost awards arising from
certification motions. Part of the reason for the new framework is due to concern
about excessive costs in certification motions and its effect on discouraging
plaintiffs from bringing class actions. Additionally, the new framework was
designed to also increase transparency and provide structure to an area of law that
is highly discretionary.
Under the new framework, the average historical cost award and historical
ratio of cost awards to the total claim will play a significant role and serves to
create a lower and upper bound for cost awards in a conventional class action
certification. One impact of this new framework is that it appears to generally
reduce the overall cost award.
Subsequent decisions have adopted different aspects of Justice Belobaba’s
framework, but the majority of decisions have found his review of historical cost
awards particularly helpful in arriving at a decision on certification costs.
Furthermore, the Law Commission of Ontario (“LCO”) has undertaken a more
extensive version of Justice Belobaba’s analysis of historical cost awards as part
of its comprehensive review of the Class Proceedings Act, 1992 (SO 1992, c.6)
(“CPA”). The LCO plans to release a discussion paper in the summer of 2015

49

which will include the results of its analysis of cost awards as part of the
consultation process over whether Ontario should switch to a general “no costs”
rule for class actions, which has been adopted in other provinces including British
Columbia, Newfoundland and Labrador, Saskatchewan, and Manitoba.
II.

GENERAL PRINCIPLES REGARDING COSTS

In Ontario, the court has a discretionary authority to award costs. Section
131(1) of the Courts of Justice Act (RSO 1990, c.43) states:
“Subject to the provisions of an Act or rules of court, the costs of and
incidental to a proceeding or a step in a proceeding are in the discretion of the
court, and the court may determine by whom and to what extent the costs shall be
paid.”
Factors that a court will consider in exercising its discretion are outlined in
Rule 57.01 of the Rules of Civil Procedure. (RRO 1990, Reg 194.) However, the
general rule is that a successful party to an action is prima facie entitled to costs
against his or her adversary. Matheson v. Manufacturers Life Insurance Co., 1994
CarswellAlta 897, [1994] A.J. No. 994. Similarly, a defendant will usually be
entitled to costs where the action fails. Coopers & Lybrand Ltd. v. R., (1980), 80
D.T.C. 6323 (Fed. C.A.). These rules continue to apply in a class action context
despite being under different procedures. Cobbold v. Time Canada Ltd. (1980), 28
O.R. (2d) 326 (Ont. H.C.).
Prior to the enactment of class proceeding legislation, there were concerns
that cost consequences could have the effect of discouraging class proceedings.
The 1982 Ontario Law Reform Commission (“OLRC”) wrote in its Report on
Class Actions a number of recommendations regarding costs including: limits and
tariffs, or the adoption of a general rule that costs should not be awarded during a
class proceeding. Ontario Law Reform Commission, Report on Class Actions,
(Toronto: Ministry of the Attorney General, 1982).
Ontario chose not to adopt any of these recommendations. However, when
it enacted the CPA, it included section 31(1), which allows the court to consider
the nature of a plaintiff’s claim. The section states:
“In exercising its discretion with respect to costs under subsection
131(1) of the Courts of Justice Act, the court may consider whether
the class proceeding was a test case, raised a novel point of law or
involved a matter of public interest.”
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Ontario courts have recognized that factors referred to in section 31(1) of
the Class Proceedings Act should be given “special weight” in considering costs.
However, the factors must be considered in relation to the factual matrix of the
case as a whole and the presence of one or more factors should not automatically
restrict the court from issuing a cost award. Ruffalo v. Sun Life Assurance
Company of Canada, [2009] O.J. No. 1322, 2009 ONCA 274.
III.

A NEW METHODOLOGY REGARDING COST AWARDS IN
CERTIFICATION MOTIONS

In 2013, Justice Belobaba of the Ontario Superior Court released a
pentology of decisions regarding cost awards arising from successful motions for
certification as a class action. Justice Belobaba prefaced each decision with the
same opening, that legal counsel must curb its excess costs because access to
justice was becoming too expensive.
Interestingly, Justice Belobaba criticized himself for previously supporting
the “costs follow the event” convention and agrees that Ontario should move
towards a “no costs” rule as was recommended in the OLRC Report on Class
Actions. Supra note 7. Justice Belobaba then proceeded to criticize previous cost
award decisions for using “unreliable metrics . . . [which] . . . are analytically
unclear.” Crisante v. DePuy Orthopaedics, 2013 ONSC 5186 (CanLII) at 3.
Outlining a transparent and analytically clear approach to determining cost awards
in a certification motion, Justice Belobaba noted that he will continue to apply the
factors set out in Rule 57.01 of the Rules of Civil Procedure and any binding
directions of the Court of Appeal. In particular, he referenced the following four
directions provided by the Court of Appeal in Pearson v. Inco Ltd., 2006 CanLII
7666 (ON CA), [2006] O.J. No. 991 (C.A.):
i.

ii.

iii.

A motion for certification is a vital step in the proceeding
and the parties expect to devote substantial resources to
prosecuting and defending the motion;
The costs must reflect what is fair and reasonable, and the
costs expectations of the parties can be determined by the
amount of costs that an unsuccessful party could reasonably
be expected to pay;
The costs should if possible reflect cost awards made in
closely comparable cases, recognizing that comparisons
will rarely provide firm guidance; and
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A fundamental object of the Class Proceedings Act is to
provide enhanced access to justice.

iv.

As part of his criticism of the current model, Justice Belobaba noted that
the second directive from Pearson does not provide adequate guidance because it
is unclear in a class proceeding “what the unsuccessful party should reasonably
expect to pay.” Supra note 10 at 4. According to Justice Belobaba, that guidance
can be drawn from what losing parties have paid on average over the last five or
ten years and the relationship of those awards reflect to the total amount sought.
Justice Belobaba also criticized the third directive as being equally unhelpful
since the metrics used in other cost awards, in particular “days spent in court,” are
not reliable indicators for costs. Lastly, Justice Belobaba highlighted the
importance of the fourth factor and notes that cost awards on certification motions
should not undermine this fundamental objective.
IV.

JUSTICE BELOBABA’S NEW FRAMEWORK TO COST
AWARDS IN CERTIFICATION MOTIONS

Ultimately, Justice Belobaba created the following framework to deal with
cost awards in conventional certification motions (that is any certification motion
that does not include one of the three factors outlined in section 31 of the Class
Proceedings Act):
i.
ii.

iii.

iv.

The court will be content with cost outlines certified by
counsel. Actual dockets are not required.
The court will review the cost outlines to ensure that the
hourly rates being charged fall within the range set out by
the Rules Committee in its Information to the Profession.
(Court of Appeal for Ontario, “Information for the
Profession,” online:
http://www.ontariocourts.ca/coa/en/notices/adminadv/rates.
htm.)
The court will also review the cost outlines for any obvious
excesses in fees or disbursements. Aside from obvious
excesses the court will not examine any particular cost
outline item in detail.
The opposing party can argue that the cost outline is
unreasonable but it should submit its own certified cost
outline showing what it actually spent on the certification
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v.
vi.

vii.

motion. Otherwise the court will conclude that the cost
award being requested is reasonable.
The court will seriously consider historical cost awards in
similar cases.
Once the court has completed its cost review, the court will
then consider the factors set out in Rule 57.01, any
directions set out by the Court of Appeal and the historical
cost awards to come to a final amount that is fair and
reasonable to both sides while remembering the
fundamental objective of providing access to justice.
If the cost award is dramatically above the norm the court
will consider separating the award into a portion payable
immediately and a further portion payable later.

Having regard to the fifth and sixth steps in Justice Belobaba’s framework,
the learned Justice reviewed cost awards in certification motions over the last six
years to reach the following conclusions (supra note 10 at 5):
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V.

APPLICATION OF JUSTICE BELOBABA’S FRAMEWORK

The following is a discussion of the pentology of decisions released by
Justice Belobaba following his introduction of this new framework for costs
arising from certification motions.
Crisante v. DePuy Orthopaedics (supra note 10)
In the underlying class action, the Court certified a proposed class of
hundreds of people who were surgically implanted with an allegedly negligently
designed hip system. The Court was surprised by the plaintiff’s claim for almost
$700,000 in costs ($518,591 in fees and $115,660 in disbursements). The
defendants argued that the costs were excessive and argued that an award should
not exceed $125,000.
The Court agreed that $700,000 was excessive. Three law firms acting for
the plaintiff billed over 2,100 hours on a single certification motion. The Court
found that the lawyers spent too much time on “scientific evidence,” which was
only moderately important for a certification motion. The Court then applied the
framework discussed above.
Using the above framework, the Court found that the legal team charged
rates in excess of those set out in the Rules Committee’s Information to the
Profession, (supra note 13), and reduced the award by $33,045. The Court held
that the fees were excessive and reduced fees and disbursements total to
$472,286. The Court found that this case wasn’t particularly complex and applied
the historical cost award average above to narrow the award range to between
$150,000 and $175,000. On final review, the Court considered all the factors
discussed in Justice Belobaba’s framework and held that $175,000 was a fair and
reasonable amount.
Dugal v. Manulife Financial, 2013 ONSC 4083 (CanLII)
In the underlying class action, the Court certified a securities class action.
The Court noted that in this case, the damages claimed were high and the legal
issues complex and consequently, the cost award would be substantial. The
plaintiffs asked for a $1.18 million cost award and the defense argued that the
award should not exceed $418,111. Interestingly, the Court stated that in this case,
the award should fall within the “medium to high range of costs awards.” Ibid at
11. However, the Court held that the amount the plaintiff was asking for was
unreasonable. Specifically, the Court noted that expert evidence was required, but
the most the Court would allow in disbursements was $350,000, compared to the
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actual disbursements of almost $750,000. In applying his framework, Justice
Belobaba noted that hourly rates assigned to younger members of the legal team
were in excess of those set out in the Rules Committee’s Information to the
Profession. Supra note 13. The Court held that an award of no more than
$242,234 should be made on account of legal fees. (An additional $100,000 was
ordered payable to the plaintiffs “in the cause”, meaning it is paid only if the
plaintiff were ultimately successful in the action.) The Court also reviewed
comparable cases and found that none were particularly helpful so it applied the
historical averages to reach a range for the cost award between $350,000 and
$500,000. On final review, the Court considered all the factors discussed in the
framework and held that a fair and reasonable total award was $467,234.
Rosen v. BMO Nesbitt BurnsInc., 2013 ONSC 2144 (CanLII)
In the underlying class action, the Court certified an unpaid overtime class
action. The Court noted that the certification motion was complex and required a
nuanced factual and legal analysis. The evidentiary material was voluminous with
lengthy factums, 34 affidavits, seven expert reports and lengthy crossexaminations. The plaintiff incurred legal fees totaling $684,829 and claimed
$575,000. The defense argued costs should not exceed $315,000.
In applying his framework, Justice Belobaba concluded that the fees
charged were higher than prescribed rates, but this was accounted for by the
defendant’s reductions in their costs claim. In examining “obvious excess,” the
Court noted that since one issue was not certified, the fees and disbursements
associated with that issue should be reduced or eliminated. The Court also
reduced the total award to exclude legal research. The Court considered
comparable cases but expanded the scope to include any complex certification
motion and found that the cost awards should be in the range of $325,000 to
$400,000. The Court then applied historical averages to determine that the correct
cost award should be somewhere between $269,491 and $315,167. On final
review, the Court considered all the factors discussed in the framework and held
that $290,000 was a fair and reasonable amount.
Brown v. Canada (Attorney General), 2013 ONSC 5637 (CanLII)
The underlying certification motion was essentially a re-hearing of a
certification motion made earlier by the plaintiffs. The Court held that the
plaintiffs are entitled to claim in their cost awards not only the costs incurred
during the underlying certification motion, but also for legal work done in the
original certification motion that was needed and used again in the re-hearing.
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The Court reviewed the plaintiff’s cost outline for $180,493 and found that there
was no duplication or excess among the cost items.
The Court calculated the fees and disbursements for the plaintiffs as
totaling $120,000. The Court held this was a reasonable cost request and
commended counsel for achieving a certification result on this complex
certification motion at this amount. The Court also noted that this amount is on
the low end of the historical average chart for complex certification motions. On
final review, the Court considered all the factors discussed in the framework and
held that $130,000 was a fair and reasonable amount.
Sankar v. Bell Mobility, 2013 ONSC 5916 (CanLII)
The underlying certification motion was on behalf of more than one
million Ontarians that had purchased Bell Mobility pre-paid phone cards and then
lost their unused credit balances. The Court certified this class action but added a
sub-class of “consumers” and certified five of the seven proposed common issues
with some qualifications. The Court noted that this was a complex motion despite
the plaintiff only filing one affidavit, no expert reports and completed crossexaminations in under a day. Overall, the Court stated that this certification was
of above average difficulty.
The Court was pleased by the plaintiffs’ claim for $204,304 on a partial
indemnity basis. However, the Court took issue with the plaintiffs’ assertion that
partial indemnity costs are calculated as 60% of actual costs. The Court stated the
correct approach was to use the hourly rates suggested by the Rules Committee’s
Information to the Profession. Supra note 13. Consequently, the Court reduced the
plaintiffs’ claim of $195,718 in fees to $151,839 (ignoring taxes). The Court
removed a $382 charge for “legal research” as the only obvious excess, to reach a
total award of $160,043. The Court found that based on historical averages the
cost award should be between $94,425 and $160,043. Ultimately, the Court held
that a total award of $150,000 was fair and reasonable.
VI.

IMPLICATIONS OF JUSTICE BELOBABA’S FRAMEWORK

A review of the five decisions by Justice Belobaba provides some key
insights. The first is that in general, under Justice Belobaba’s framework,
plaintiffs will receive less in cost awards than what they are usually seeking.
Secondly, Justice Belobaba put significant emphasis on the historical cost awards
and the ratio of costs to total claim, and used these metrics to set the boundaries of
any total cost award. Lastly, it appears that Justice Belobaba took particular issue
with lawyer billing rates and consistently wrote down the rates charged by
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lawyers to align with the rates set out by the Rules Committee’s Information to
the Profession. Supra note 13.
VII.

JUDICIAL INTERPRETATION OF JUSTICE BELOBABA’S
FRAMEWORK

In general, it appears as if other judges have selectively applied parts of
Justice Belobaba’s new framework as necessary. For example, in Chapman v.
Benefit Plan Administrators, 2014 ONSC 537 (CanLII), Justice Conway looked at
the historical awards analysis conducted by Justice Belobaba and found no reason
why the plaintiffs claimed 25% more than the historical average award.
Consequently, Justice Conway allowed costs of $175,000 (compared to the
historical $169,250) instead of the $210,264 claimed by the plaintiffs.
Similarly, in Quinte v. Eastwood Mall, 2014 ONSC 1661 (CanLII), the
Court applied Justice Belobaba’s framework to arrive at a $150,000 cost award.
However, this was not the final award because the majority of the certification
motion went unopposed by the defendant. The Court held that $10,000 would
have been spent in any event by the plaintiffs had the motion proceeded on
consent. Consequently, the Court found that there was $140,000 in “additional
costs” that needed to be accounted for. The Court then noted that the Defendants
had agreed to pay $65,000 in costs under settlement agreements. Ultimately, the
Court awarded $75,000 to the plaintiffs, this amount being the difference between
the amount calculated under Justice Belobaba’s framework and the amount
provided in the settlement agreements.
By contrast, in Simcoe Condominium Corp. No. 12 v. Walker, 2014 ONSC
4109 (CanLII), the Court rejected Justice Belobaba’s use of prescribed rates. The
Court held that these maximum rates are no longer part of the Rules of Civil
Procedure, (supra note 3), but remain as part of the history of Rule 57. The Court
stated, “They are guidelines that are out of date and have not been adjusted for the
passage of 9 years since they were compiled.” Ibid at 20. The Court concluded
that for a lawyer of 14 years experience, an hourly rate of $375 was acceptable.
VIII. LAW COMMISSION OF ONTARIO’S REVIEW OF CLASS
ACTIONS IN ONTARIO
In 2013, the LCO began a comprehensive review of the Class Proceedings
Act and class action practice with the aim of three goals:
1.

To improve access to justice;

57

2.

To enable more efficient and effective judicial management of
complex cases of mass injury; and

3.

To coerce behavioral modification through public accountability.
Law Commission of Ontario, “Class Actions”, online: http://lcocdo.org/en/class-actions.

The goal of the project is to amend the Class Proceedings Act to realize
the three above goals. In November 2013, the LCO released a list of issues to be
considered for this project. Amongst the many issues considered, adverse costs is
one that has drawn significant attention. According to the LCO, there is a general
concern that the principle “costs follow the event” may be ineffective and
inappropriate in the context of class actions. The LCO notes that in some recent
decisions, including the decision by Justice Belobaba, that “judges have raised
concerns that the current cost rules in Ontario may frustrate the access to justice
objective of the CPA.” Law Commission of Ontario, “Review of Class Actions in
Ontario – Issues to be Considered”, November 2013 at 9. However, the LCO also
notes that an order for costs against a defendant who has lost a certification
motion can act as significant leverage for plaintiff counsel in settlement
negotiation. Ibid at 10.
With assistance from York University’s Institute for Social research, the
LCO has created a database with nearly 650 cases commenced since 1993. In its
issues paper, the LCO noted that during the Ontario Law Reform Commission’s
1982 report, (supra note 7), there was insufficient jurisprudence regarding the
application of the loser pays rule in class actions. However, with twenty years
worth of decisions since the CPA has come into force, the LCO has indicated
there is now an opportunity and sufficient evidence to re-examine the issue.
Given the comments by Justice Belobaba in his decisions criticizing the
current loser pays rule and the fact that the LCO is re-examining this issue, it
appears that Ontario may at some point in the near future move towards a no costs
rule, as has been adopted in other provinces.
IX.

CONCLUSION

There are indications, both from the courts and the LCO, that a new
approach to cost awards arising from certification motions should be considered.
Justice Belobaba indicated that a no costs rule should be adopted and the LCO
appears to be actively exploring this option. However, in the interim, Justice
Belobaba has provided courts with an analytical framework, which has received
some judicial consideration, for calculating cost awards arising from certification
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motions. In general, it appears that courts have relied heavily on his analysis of
historical average cost awards and average cost to total claim ratios in deciding
appropriate ranges for cost awards arising from certification motions. Lawyers
should be mindful of these historical awards and ratios when advancing a claim
for costs arising from a certification motion.
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Whether prosecuting or opposing a motion for class certification, within
the context of insurance related claims, there are certain principles that are critical
to determining the allegations that are necessary to successfully assert such claims
and the nature of any challenge to a motion to certify the putative class. As the
Court noted, in the case of Deborah Mahon v. Chicago Title Insurance Co., 296
F.R.D. 63 (D. Conn., Sept. 30, 2013):
In Wal-Mart Stores Inc. v. Dukes, ___ U.S. ___, 131 S. Ct. 2541,
180 L.E.2d 374 (2011), the court stated:
The class action is “an exception to the usual rule that litigation is
conducted by and on behalf of the individual named parties only.”
In order to justify a departure from that rule, “a class representative
must be part of the class and possess the same interest and suffer
the same injury as the class members.” Rule 23(a) ensures that the
named plaintiffs are appropriate representatives of the class whose
claims they wish to litigate. The Rule’s four requirementsnumerosity, commonality, typicality, and adequate representation“effectively limit the class claims to those fairly encompassed by
the named plaintiff’s claims.”
Id. at 2250 (internal citations omitted).
Mahon, 296 F.R.D. at 71.
The Mahon Court further indicated that courts must determine through a
“rigorous analysis” whether all four Federal Rule 23 requirements have been met.
In addition, the courts have clearly indicated that the party seeking class
certification bears the burden of establishing by a preponderance of the evidence
that each of the federal class action rule’s requirements has been satisfied. Id. It is
only where all the class requirements have been proven through both “objective”
and “reliable and administratively feasible” evidence that a class will be certified.
Hayes v. Wal-Mart Stores, Inc., 725 F.3d 349, No. 12-2522, 2013 U.S. App.
LEXIS 15959 (3d Cir. Aug. 2, 2013). See also, D.S. Osterman, Reliable Evidence
Required to Show Class Ascertainability, Law 360, Sept. 16, 2013. At that
juncture, the class device saves resources of both the courts and the parties by
permitting issues potentially affecting every class member to be litigated in an
economical fashion under Rule 23 or the relevant State regulatory rule. Mahon at
72 (citing Gen. Telephone Co. of Southwest v. Falcon, 457 U.S. 147, 155, 102 S.
Ct. 2634, 72 L.Ed. 740 (1982)). As an aside, under various state regulatory
schemes, the interpretation of the Federal Rules, in assessing the viability of a
class action, are considered.
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This article provides the reader with case notes relative to decisions of
courts throughout the United States that have grappled with the arguments forged
by the litigants seeking to certify or opposing certification of a class action in the
context of insurance related matters. These case notes are meant to issue spot and
not resolve the various contentions. Further, they are intended to provide the
reader with a keen understanding of how courts, in the context of insurance
claims, have analyzed and applied the requirements of Rule 23(a)(1)(2)(3) and 4
(i.e. numerosity, commonality, typicality and adequate representation) and
answered the question of whether the class is “maintainable” under one of the
three categories found in Rule 23(b)(1)-(3). Of the Rule 23(b) categories, the
reader will see that the litigants often fence over whether the “predominance”
requirement of Rule 23(b)(3) has been met. Specifically, the party seeking class
certification “ must establish that the issues in the class actions that are subject to
generalized proof, and thus applicable to the class as a whole, . . . predominate
over those that are subject only to individualized proof.” See Mahon at 75 (citing
In re Visa Check/Master Money Antitrust Litig., 280 F.3d 124, 136 (2d Cir.
2001)). The decision of each of the courts should be referenced for the factual and
legal details considered by the particular court in the granting or denying of
certification.
I.

CALIFORNIA
A.

Forced Placement of Insurance – Certification Granted.

Stephen Ellsworth v. U.S. Bank, N.A., No. C 12-02506 LB, 2014 WL 2734953
(N.D. Cal. June 13, 2014). See also Lane v. Wells Fargo Bank, N.A., No. C 1204026 WHA, 2013 WL 269133 (N.D. Cal. 2013).
Plaintiffs challenge U.S. Bank’s practice of force-placing backdated flood
insurance on their real property that was underwritten by ASIC. The practice of
purchasing insurance by the lender/mortgagee when a borrower/mortgagor does
not obtain insurance coverage in an amount the lender/mortgagor requires is
known as “force placement” of insurance. Six causes of action were alleged –
breach of mortgage contract; breach of implied covenant of good faith and fair
dealing; unjust enrichment and violation of Business and Professions Code.
Plaintiffs moved to certify three multi-state classes with each multi-state class
having two subclasses. The court certified the plaintiffs’ classes noting that under
Fed. R. Civ. P. 23(c)(1)(B) “an order that certifies a class must define the class
and the class claims, issues and defenses.” The classes were sufficiently defined
and clearly ascertainable by objective standards and therefore, are
administratively feasible in determining class membership and whether the
member is bound by the judgment.
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Further, the court noted that: “A party seeking class certification then must
show the following prerequisites of Rule 23(a): numerosity, commonality,
typicality and adequacy of representation.” The Court must perform a “rigorous
analysis” of these prerequisites to determine if they have been satisfied. The court
found that each of these prerequisites were met. The defendants did not challenge
the numerosity and commonality prerequisites. With respect to the other
prerequisites, the court made the following comments:
Typicality – Borrowers had identical form contracts; the policies
were applied uniformly; harms are identical and classes and
subclasses address different theories of liability:
Predominance – Common questions predominate when they
evolve from contracts and standardized policies and practices
applied on a routine basis to all customers by the bank. The court
rejected the Defendants’ claims that in six ways individual issues
predominate over common issues.
Adequacy of Representation – The Court concluded that the
representative parties will fairly and adequately protect the interest
of the class (i.e. experience, knowledge and resources).

Practice Note: A reading of various case notes indicates that force – placed
insurance is being challenged in multiple jurisdictions.

B.

Car Repair Parts – Certification Denied.

Sarah Perez v. State Farm Mutual Automobile Insurance Co., 291 F.R.D. 425
(N.D. Cal. June 21, 2013).
The insured filed a putative class action alleging that automobile insurers
engaged in an anticompetitive conspiracy to provide low quality car repair in
California to increase profits. The trial court denied class certification. On this
appeal, the Court rejected the insured’s motion to vacate the denial and concluded
that the insureds has not produced a methodology for determining which
categories of parts should qualify as inferior. Therefore, the insureds had not met
their burden of establishing “commonality or predominance.” The Court also
noted that it did not find “clear error, mistake or manifest injustice” to warrant
reconsidering or vacating the prior order.
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Practice Note: Auto repair has become an area of the insurance world that is
subject to many challenges in the class action arena.

C.

Automobile Repair Facilities – Certification Granted and
Denied.

Eric E. Ortega v. Topa Insurance Company, (2012) 206 Cal. App. 4th 463, 141
Cal. Rptr. 3d 771 (5/24/12).
At issue in this case was a claim made by an insured under an automobile
policy that the insurer’s practice of providing two tiers of physical damage
coverage, paying all of the reasonable costs incurred at a preferred repair facility
(PRF), but only 80% of the reasonable costs incurred at an unapproved repair
facility selected by the insured. The plaintiff sought to represent three putative
classes. The trial court dismissed two of the three putative classes. With respect to
the two dismissed classes, the trial court held that the complaint failed to allege
common questions of the fact and law and therefore, these classes were not
ascertainable. As to the remaining class the trial Court found that the classes meet
the requirements of class certification for “purposes of overcoming a pleading
challenge.” The Appellate Court, however, struck the class because the plaintiff’s
claim illustrates the individual inquiries that would have to be made by the court.
Specifically, the court noted that plaintiff “. . . alleges the ‘door locks’ and
‘headlamp’ were replaced with unacceptable non-OEM parts.” In reaching its
decision, the court dismissed the plaintiff’s claims alleging a breach of the
insurance contract and breach of the implied covenant of good faith and fair
dealing.

Practice Note: There is an interesting discussion of the issuance of a “restricted”
insurance policy and the duties and obligations of the insured and insurer.

D.

Life Insurance Policy – Class Claims Not Precluded.

Freeman Investments, L.P. v. Pacific Life Insurance Co., 704 F.3d 1110 (9th Cir.
2013).
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Plaintiffs were the purchasers of variable life insurance policies from the
defendant and in this litigation plaintiffs contended that their insurer promised one
thing and delivered another. Specifically, plaintiffs alleged that the insurer was
levying excessive cost of insurance charges and instituted a class action alleging
breach of contract, breach of the duty of good faith and fair dealing and unfair
competition under California Business and Professions Code §17200. The Court
held that the class claims for breach of contract and breach of the duty of good
faith and fair dealing were not precluded by the Securities Litigation Uniform
Standards Act of 1998 (SLUSA) which precluded private plaintiffs from bringing
certain class actions. In this case, the court noted that the plaintiffs’ claim was a
“straight contract claim” (i.e. insurer charged them too much which reduced the
value of their investments) that did not rest on a misrepresentation or fraudulent
omission. Therefore, the breach of contract and breach of the implied covenant
were not dismissed.

Practice Note: The Court did dismiss the claim based on unfair competition
violation of California law claim.

II.

CONNECTICUT
A.

Title Insurance – Overcharge Class Certified.

Deborah Mahon v. Chicago Title Co., 296 F.R.D. 63 (D. Conn., Sept. 30, 2013).
See also Bleich v. Chicago Title Insurance Co., 117 So. 3d 1163 (D.C. of App. 3d
Dist., June 21, 2013).
Class certification was granted to a putative class alleging that their title
insurer overcharged for title insurance in connection with refinance transactions.
The Court in reaching its decision noted that: “The class action is ‘an exception to
the usual rule that litigation is conducted by and on behalf of the individual named
parties only. In order to justify a departure from that rule ‘a class representative
must be part of a class and possess the same interest and suffer the same injury as
the class members.’” With respect to the Rule 23(a) prerequisites the court noted:
Numerosity – There are more than 40 members and the class is
ascertainable. The Court rejected the insurer’s argument that the
class selection process was speculative.
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Commonality - The Court held that there was commonality (i.e.
common questions of law and fact) and rejected the defendant’s
argument that there is no class-wide evidence to produce a
common answer to the question of which borrowers were
overcharged.
Typicality – Because the claims arise out of the same course of
events (i.e. the purchase of title insurance policies in residential
mortgage transactions and they were overcharged) the typicality
requirement was met. The court rejected the defendant’s argument
that the class should be defeated due to the differences in agents
and transactions.
Adequate representation – The Court held that plaintiffs’ counsel
was qualified to conduct the litigation and the plaintiffs’ interests
were aligned with the class.
Predominance – In noting that the predominance requirement
involved more demanding criterion than commonality and that to
satisfy this requirement issues applicable to the class as a whole
predominate over those issues that are subject only to
individualized proof. The Court held as unpersuasive the
defendant’s arguments that a “file-by-file review” would be
necessary while such a review might be necessary, a file-by-file
trial would not be.
Superiority – The Court held that class certification is superior
because the trial of common issues will reduce litigation costs and
promote judicial efficiency.
Finally the Court concluded that: “Class certification is appropriate given
the standardized notice of the title transactions at issue and the claims being
brought.”

Practice Note: Class actions should be the exception to the rule which is
highlighted by this decision.
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III.

DISTRICT OF COLUMBIA
A.

Real Property/Mortgagee Insurance – Class Recognized.

Andrea Cannon v. Wells Fargo Bank, N.A., 952 F. Supp. 2d 1 (D.D.C. July 1,
2013).
At issue in this case was the application of a provision in the Deed of
Trust relative to a mortgage obtained by the plaintiff which indicated:
“. . . that if the borrower fails to maintain sufficient insurance
coverage on the mortgage property, the lender ‘may obtain
insurance coverage, at Lender’s option and Borrower’s expense’
and ‘the cost of the insurance coverage might significantly exceed
the cost of insurance that the borrower might have obtained.’”
Plaintiff instituted the action on behalf of herself and a class of ‘other
similarly situated’ District of Columbia residents and homeowners which
contained claim against the mortgagor and the insurance carrier alleging claims
based on unjust enrichment, negligence, and fraud claims. While the court held
that these claims would not survive a motion to dismiss, the court allowed the
plaintiff the right to amend her complaint as it relates to a breach of contract
claim.

Practice Note: There is an excellent analysis of the rights and duties of the parties
involved in real estate transactions as they relate to insurance issues.

IV.

GEORGIA
A.

Diminished Value/Automobile – Class Not Certified.

Annette Tiller v. State Farm Mutual Automobile Insurance Co., No. 1:12-CV3432-TWT, 2013 U.S. Dist. LEXIS 15726 (N.D. Ga., Feb. 5, 2013).
The Court granted the defendant/insurer’s motion to dismiss the putative
class action concerning third-party property damage class for diminished value
arising out of automobile accidents. Specifically, the putative class alleged that
the insured did not fully recover the diminished value of automobiles damaged in
accidents because the methodology used to determine the diminished value
resulted in substantially less than the actual lost value of the repaired vehicle. The
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complaint alleged that the methodology was contrary to Georgia law and causes
of action based on fraud, unjust enrichment, breach of the implied covenant of
good faith and fair dealing, injunctive relief and attorneys’ fees and expenses. The
Court, in reviewing the applicable standards of each cause of action dismissed the
putative class complaints, holding that plaintiffs failed to meet the relevant
standards.

Practice Note: With respect to the cause of action based on an alleged breach of
the implied duty of good faith and fair dealing, the court dismissed the claim
because plaintiffs did not allege a breach of the first-party insurance policy.

V.

INDIANA
A.

Bad Faith – Class Assertion Premature.

William Klepper v. ACE American Insurance Co., 999 N.E.2d 86 (C.A. Dec. 5,
2013).
At issue with respect to the bad faith claims asserted against the insurer
was the insured’s claim that regardless of coverage, an insurer may breach the
covenant of good faith and fair dealing in other ways than the wrongful denial of
coverage. For example, a bad faith claim can be based on the “manner of handling
a claim.” The court held that at the stage of the litigation the assertion by the class
that they were entitled to judgment on this bad faith claim was premature. In
reaching its decision, the court noted that there were two distinct theories
available to an insured -- one in contract and one in tort.

Practice Note: The resolution of the contract/coverage dispute does not
necessarily dispose of the tort based bad faith claim.
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VI.

LOUISIANA
A.

Class Member – Insured Failed to Allege Membership in the
Class.

Lionel Williams v. Louisiana Citizens Property Insurance Company, 115 So. 3d
27 (La. App. 5th Cir., April 10, 2013). See also Rufus McKnight v. State Farm
Fire & Cas. Co., No. 11-1686 Section “F”, 2012 U.S. Dist. LEXIS 8582 (E.D. La.
Jan. 25, 2012) (concerning prescription applicable).
Plaintiff in this action asserted a claim against its insurer for breach of
contract and breach of the covenant of good faith and fair dealing for failure to
pay their claims under a homeowner’s policy for damages sustained as a result of
Hurricane Katrina. The insurer filed exceptions of prescription in each of the
cases. The insureds contended that prescription has been suspended because they
were putative class members in the actions against the insurer. The court
dismissed the insured’s petition noting that the insured failed to allege in the
petition that they were members of a timely-filed class action. The insureds were
allowed to amend their petitions.

Practice Note: Statutes involving prescriptions are strictly construed and the
party asserting has the initial burden of proof.

VII.

NEW JERSEY
A.

Homeowners’ Insurance – Class Not Ascertainable.

Miriam Haskins v. First American Title Insurance Co., No. 10-5044, 2014 WL
294654 (D.N.J. Jan. 27, 2014).
The Court denied the putative class plaintiff/homeowner insureds’ motion
for class certification in a case where the homeowners alleged that the
defendant/insurer systematically cheated New Jersey homeowners by
misrepresenting the amount of money due and owing for title insurance. The court
concluded, relying on expert testimony, that the putative class was not
ascertainable and that individualized fact finding will overwhelm issues common
to the proposed class. Specifically, the plaintiff could not meet the predominance
requirement. Also, the court, without resolving the issue, stated that a plaintiff
seeking class certification must present a reliable method of calculating damages
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on a class-wide basis. There, however, is a disagreement among the courts within
the Third Circuit on this issue.

Practice Note: The predominance prerequisite is the most difficult to meet and
often an insured’s Achilles heel.

B.

UM/UIM – Class Certification Granted (Bad Faith).

Shannon L. Ensey v. Governmental Employers Insurance Co., No. 12-07669,
2013 U.S. Dist. LEXIS 159373 (D.N.J. Nov. 7, 2013).
At issue in this case was the contention that the insurer failed to provide its
insured with a coverage selection form at the inception of coverage and failed to
apprise its insureds, at that time and throughout the course of coverage, of the
opportunity to raise UM and UIM limits. The action was brought by the plaintiff
in her individual capacity and as a representative of a putative class. It appears
that class certification was not challenged. Plaintiff alleged in the Complaint
causes of action based on breach of a statutory duty, breach of the implied
covenant of good faith and fair dealing, breach of contract, violation of Consumer
Fraud Act and a violation of the N.J. Truth in Consumer Contract, Warranty and
Notice Act. The Court dismissed the plaintiff’s breach of the implied covenant of
good faith and fair dealing cause of action because the plaintiff had fully received
the benefit of the contract.

Practice Note: The Court dismissed all causes of action, except the one
pertaining to a statutory violation of the statutes relative to UM/UIM obligations.

VIII. NEW YORK
A.

Forced Placed Insurance – Certification Recognized.

James Hoover v. HSBC Mortgage Corp. (USA), 9 F. Supp. 3d 223 (N.D.N.Y.
Mar. 27, 2014).
This case is one of many similar cases brought in courts around the
country challenging the practices of mortgage lender and insurers who “force
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place” or “lender place” insurance. There were three specific allegations made
against the defendants.


The bank required the borrowers to purchase and maintain flood
insurance in the amounts greater than permitted under the
mortgage (excessive coverage).



The bank and insurer engaged in an improper scheme of
kickbacks, commissions and other compensation.



The bank and insurer improperly backdated force-placed flood
insurance policies to cover periods for which there was no risk of
loss.

As part of its claims, the plaintiff alleged a breach of the implied covenant
of good faith and fair dealing and violation of the New York Deceptive Practices
Act § 349. The court refused to dismiss the implied covenant cause of action
because the mortgage contract was ambiguous as to the bank’s authority to
require flood insurance in an amount greater than the federal minimums. The
court did not dismiss the § 349 claim because at this juncture of the litigation it
could not be determined that the alleged deceptive actions were “likely to mislead
a reasonable consumer acting reasonably under the circumstances.”

Practice Note: Forced placed insurance, as noted in several other cases in this
article, is under scrutiny by courts in various jurisdictions.

IX.

NORTH DAKOTA
A.

PIP Claims – Certification Denied.

Gale Halvorson v. Auto-Owners Insurance Co., 718 F.3d 773 (8th Cir. July 3,
2013).
Plaintiffs instituted this class action for breach of bad faith in both North
Dakota and Minnesota. The action was based on the contention that the policy
owners received less than the submitted amount for mid party and “pip” following
the insurer’s percentile-based review of the claim. The District Court denied
certification in Minnesota, but granted certification in North Dakota. This Court
reversed the certification determination relative to North Dakota and held that the

71

predominance required of Rule 23(b)(3) was not met. In reaching its decision, the
Court considered the following factors:
1.

Individual interests to control prosecution or defense of separate
actions.

2.

Nature of any litigation already begun.

3.

Desirability or undesirability to be in a particular forum.

4.

Difficulty in managing the class.

The Court concluded that the class action will not be a superior method of
adjudicating the reasonableness of any claim payment because it will have to be
analyzed on an individual basis.

Practice Note: Individual fact inquiries were necessary to resolve the breach of
contract and bad faith claims.

X.

OKLAHOMA
A.

Property Claim – Class Allowed to Proceed.

Justin and Brandy Porter v. Mutual Insurance Co., 330 P.3d 511 (2014).
Sewage backed up into and damaged the plaintiffs’ home. The insurer
denied coverage. The plaintiffs instituted this action and other class wide claims
contending that the policy was ambiguous and that they were entitled to coverage
because it contained conflicting provisions for loss caused by water damage. The
Court refused to find such an ambiguity in the policy and noted that the distinct
court must determine where the sewage came from. With respect to the bad faith
claim, the Court held that the insurer had a good faith belief at the time of
performance and a justifiable reason for withholding payment under the policy.
An insurer’s failure to follow an unreported case that lacked persuasive
precedential value did not constitute bad faith.
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Practice Note: It is critically important that insureds and insurers have an
understanding of the case law in the relevant jurisdiction when assessing their
actions or inactions in an insurance dispute.

XI.

OREGON
A.

Automobile Accident – Class Standing Required.

Sabrina Carranza v. GEICO General Insurance Co., No. 3:13-CV-1932, 2014
WL 6998088 (D. Or. Oct. 12, 2012). Plaintiff instituted this action as a class
action on behalf of all other current and former holders of automobile insurance
policies from various defendant insurers that issued policies with similar
language. At issue was this policy language:
“. . . losses arising out of a single occurrence shall be subject to no
more than one deductible.”
When the plaintiff made a claim under her auto policy, after two vehicles
owned by the plaintiff and insured by the same insurer collided, she was charged
with a deductible for each vehicle. Plaintiff sued the insurer in this action.
Two of the defendants GEICO entities moved to dismiss the Complaint as
to them because the plaintiff had no privity of contract. The Court dismissed the
Complaint against these defendants holding that plaintiff did not have standing
noting that the plaintiff did not allege that neither of the defendants is an
“affiliate”, “parent company” “wholly owned subsidiary” or that there was a
“special relationship” as the claim relates to the determination of policy language
on the decision to charge more than one deductible. Specifically, the Court noted
that at least one named plaintiff in a class action must have standing in his or her
own right to assert a claim against each named defendant.

Practice Note: Not only must an insured have standing to institute a class action,
but insurer must have “some definable relationship” to make it liable.
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XII.

PENNSYLVANIA (THIRD CIRCUIT)
A.

Life Insurance Policy – Mistaken Value.

Joel Burstein v. Sun Life Assurance Company of Canada U.S., 573 Fed. Appx.
219 (3d. Cir. 2014).
After the insured’s death, the life insurance company advised the insured’s
beneficiaries that inaccurate values of the Guaranteed Death Benefit and loan
values had been reported to the insured. Both the death benefit and the loan
balance stated in the reports were erroneously high due to the software error. The
insurer refused to pay the higher value. The beneficiaries instituted their putative
class action alleging breach of contract and a violation of Massachusetts
Consumer Protection Act. The Court granted summary judgment to the life
insurance defendant noting that:


A party may recover money paid by mistake.



A party is not required to pay a mistaken amount if the mistake is
discovered before payment is made.



An insured or his or her beneficiary is not entitled to a windfall
based on the mistake.

In reaching its decision, the Court rejected the insured beneficiaries’
arguments that the insurer was aware of the mistake and there were available
means to avoid it; the mistake was a mistake of law; the insurer ratified the
mistake; and that the insurer assumed the rest.

Practice Note: Mistaken payments made globally can be ripe for class action
certification.

XIII. TENNESSEE
A.

Dismissal of Complaint – Certification Denied.

John and Mary Stiers v. State Farm Insurance, No. 3:11-CV-437, 2012 U.S. Dist.
LEXIS 87591 (E.D. TN. June 25, 2012).
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In this putative class action, the plaintiffs seek to represent “thousands” of
State Farm homeowners insured under their replacement cost insurance policies
of storm damage to their homes. The Court held that because the plaintiffs failed
to allege a plausible claim that they received insufficient funds from the insurer to
repair their property, the complaint was dismissed including the claims for breach
of contract, breach of the implied covenant of good faith and fair dealing, fraud,
unjust enrichment and injunctive and declaratory relief.

Practice Note: Where a complaint is dismissed on its merits because the plaintiffs
failed to state an individual claim, the plaintiffs cannot maintain those claims on
behalf of the putative class.

XIV. TEXAS
A.

Title Insurance – Charged Premium is Excess Certification
Denied.

Stewart Title Guaranty Company v. John Mims, 405 S.W.3d 319 (C.A. of Tex.,
Dallas June 29, 2013).
The plaintiff insureds instituted this class against the title insurer alleging
claims for breach of contract, unjust enrichment and money had and received
based on allegations that the insurer charged premiums for policies that exceeded
rates set by the Texas Department of Insurance (TDI). The District Court had
granted the insured’s motion for certification. This Court reversed and remanded
the case. In reaching its decision, the court noted that Texas Rule of Civil
Procedure 42 governs certification of class actions in Texas and held that:
“Actual conformance with Rule 42 is indispensable, and
compliance with the rule must be demonstrated, not presumed.”
As with the Federal Rules under this statute there are four prerequisites –
1. Numerosity; 2. Commonality; 3. Typicality; and 4. Adequacy of representation.
Because Rule 42 is patterned under Federal Rule 23, federal decisions and
authorities were considered instructive.
The Court specifically addressed the prerequisite that requires that
questions of law or fact common to class members predominate over any
questions affecting only individual members. In doing so, the Court noted that
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“predominance” is one of the most stringent prerequisites to class certification.
The Court denied class certification because the plaintiffs failed to satisfy the
predominance requirement under Rule 42(b)(3).

Practice Note: Where the insurance field is highly regulated, the premium
charged could be subject to challenge.

B.

Life Settlements Under Life Insurance Policy – Certification
Granted.

Life Partners v. Helen J. McDermott, No. 05-12-01623-CV, 2014 WL 2810472
(C.A. of Tex., Dallas June 23, 2014).
The plaintiff, on behalf of herself and individuals similarly situated, filed
this action against Life Partners one of the oldest and most active companies in
the United States engaged in secondary market for life insurance known generally
as “life settlements” -- sale of an existing life insurance policy by the policyholder
who is ill and/or elderly to another. Plaintiff asserted claims for breach of
contract, breach of fiduciary duty, and unjust enrichment.
Under the mechanics of these policies, the plaintiff placed a sum of money
in escrow with Life Partners which was for a factional interest in a life policy on
another. This sum of money, with other escrow payments, was to be used to pay
the premium of the life policy. It appears that Life Partners overpaid the premium
because the individual insured under the policy died earlier than expected. The
life insurance company did not refund the overpayment of the premium. The
plaintiff in this action is seeking a return of her pro-rata share of the overpaid
premium.
At issue was whether the class should be certified. Life Partners
challenged this class certification on the “numerosity” and adequacy of
representation prerequisites and not on commonality or typicality. The Court
granted certification and rejected the Life Partners’ argument that the trial court
failed to conduct a rigorous analysis to determine whether all prerequisites to
certification were met.

Practice Note: Where state certification rules are based on the Federal Rules,
Federal precedents can be used to analyze various prerequisites.
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XV.

WISCONSIN
A.

Insurance Infomercial Advertisement – Certification Denied.

Harry R. Wiedenbeck v. Cinergy Health, Inc., No. 12-cv-508-wmc, 2013 U.S.
Dist. LEXIS 134672 (D. WI. Sept. 20, 2013).
The insurer engaged in marketing in the State of Wisconsin through
various internet and television “infomercials.” It is the plaintiffs’ contention that
the infomercials were intentionally misleading and misrepresented the limited
benefits health insurance policies. In rejecting class certification, the Court
reviewed the numerosity, typicality/commonality, adequacy of representation and
predominance and superiority prerequisite. The Court held that none of the
prerequisites were met and therefore, denied certification.

Practice Note: Of interest, the Court noted for various reasons the adequacy of
representation was “dubious.”
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and hour matters before the Illinois and United States Departments of Labor; affirmative
action matters with the OFCCP; and collective bargaining negotiations, contract drafting
and interpretation, and unfair labor practice matters before the NLRB.
Ms. Clark services clients in many non-legal employment/labor relations matters, such as
supervisory training, wage and salary administration, the drafting of employer
communications, such as those that appear in company newspapers, employee
handbooks, and speeches from management to employees.
Ms. Clark currently serves as a Co-Chair of the Federation of Defense & Corporate
Counsel's Employment Practice and Workplace Liability Section. She is a member of the
Leading Lawyers Network and holds the #6 position on its List of top ten Defense
Employment Lawyers in Illinois. She is a member of several civic and community
organizations including the Board of Directors for the Chicago International Charter
Schools and the Little Company of Mary Hospital. Ms. Clark is the President of the
United States Tennis Association/Midwest Section. Ms. Clark is also a member of the
Board of the Daniel Murphy Scholarship Fund and was honored by the National
Association of Women Business Owners as a Corporate Woman of Achievement.
Ms. Clark’s contact information is: (312) 494-5358 and vclark@lanermuchin.com.
Kimbley A. Kearney
Clausen Miller, P.C.
Kimbley A. Kearney is a Partner with Clausen Miller P.C. She is AV® Preeminent™
rated by Martindale-Hubbell and was recently named an Illinois Super Lawyer. She has
successfully litigated cases involving catastrophic personal injury, wrongful death,
employment discrimination and insurance coverage disputes in trial and appellate courts
throughout the United States. She received her Juris Doctor, cum laude, and M.B.A.
from Tulane University.
Ms. Kearney’s contact information is: 312-606-7719 and kkearney@clausen.com.
Ms. Kearney acknowledges the assistance of her colleagues on her portion of the paper:
Joshua M. Wolkomir is a senior associate with Clausen Miller P.C. He is AV®
Preeminent™ rated by Martindale-Hubbell, based on peer review for ethical standards

and legal ability. He has successfully defended numerous cases involving employer
practices liability, medical malpractice liability, products liability, and professional
liability. He received his Juris Doctor from The John Marshall Law School and a B.A. in
International Relations, with French language concentration, from Tufts University.
John D. Kendzior is an associate with Clausen Miller P.C. His practice includes labor
and employment law, products liability litigation, and business/commercial litigation. He
received his Juris Doctor, magna cum laude, from the University of Illinois College of
Law and his B.S. in Business Administration with concentrations in Finance and
Information Technology, cum laude, from Marquette University.

INTRODUCTION
As lawyers, we understand the risks of practicing law and mitigate them by
engaging in best practices, including proper supervision, thorough and accurate research,
and constant efforts to remain current on new developments. As law firm leaders,
however, it is questionable whether we are assessing the risks presented to our firms and
legal departments as it relates to hiring and retention. Unlike our clients, many firms do
not have dedicated human relations departments or train hiring partners on employment
law trends and best practices. While we may reasonably be able to rely on bar admission
as a proper form of vetting new associates, this does not mean that we have a similar
method of vetting paralegals and staff or for considering temporary employees whom we
retain directly. This paper cannot and indeed does not attempt to address all of the best
practices or risks associated with this topic as it relates to law firm management, but
rather addresses some of the currently hottest issues on this topic.
Once applicants are hired, then comes the challenge of retention, including
providing for a proper work-life balance that is so important to the new generation of
associates. For partners, many of whom are from a different generation, many view the
concern for work-life balance as a lack of commitment to success and to the goal of
attaining partnership. The different generation clash on this topic. How then does a law
firm create a proper melting pot of generations committed to the same goals and
understating the languages of each of them? This is the ultimate challenge to law firm
survival and succession planning with a new generation partners committed to firm
success.
As our generations differ in their interpretation of commitment, so too do they
differ in their methods of communicating. A simple example relates to email and text
messaging, which did not exist when some law firm leaders entered the practice of law.
Now, there are questions regarding whether text messaging is the appropriate and most
expedient method of client communication. Consider the example of two young
associates sitting at a conference table texting each other instead of talking: unimaginable
to some in law firm management, yet the norm to the associates. There are also
employment liability issues related to these new devices, including Fair Labor Standards
Act potential liability and confidentiality. Law firms will need to decide how to manage
these personal digital assistants moving forward.
As employers, law firms are also challenged with compliance with federal
employment and labor laws, including the National Labor Relations Act. While
employers have the mistaken impression that, as private employers, they are immune
from the NLRA, employees are permitted to engage in protected concerted activity. With
younger generations turning to social media as a form of communication, managing it
while complying with the NLRA can be challenging to ensure violating employee rights.
In addition, law firms are not immune from organizing activities. Firms need to be aware

of these issues and prepared to address them as they arise in the context of the law firm as
employer.
With technology evolving at such a rapid rate and with new generations
embracing the technology in ways that law firm managers may have never imagined, the
evolving world of law firm management will be challenged with not only compliance but
with the evolution of employees’ attitudes and potential future leadership. This paper
will attempt to address a few of these new challenges.

THE CHALLENGE AND CONUNDRUM CREATED FOR THE LAW FIRM
AS AN EMPLOYER IN COMPLYING WITH BAN THE BOX LEGISLATION
WITHOUT RUNNING AFOUL OF THE EQUAL EMPLOYMENT
OPPORUNITY COMMISSION ENFORCEMENT GUIDANCE
Paul M. Finamore
Niles, Barton & Wilmer, LLP
I.

INTRODUCTION

Negligent hiring claims are on the rise and are typically included in every claim
arising out of an employee’s negligence. To defend against these claims, employers have
moved to conducting background checks to identity quality candidates and eliminate
unqualified or undesirable candidates. As a result, many candidates are not being
considered based on their criminal history. The Equal Employment Opportunity
Commission [“EEOC”] has determined that consideration of criminal history, particularly
as it relates to criminal charges not leading to convictions, can have a disparate impact on
minority candidates, and has issued guidance for consideration of this type of
information. Law firms, as employers, are challenged not only with compliance with this
EEOC Guidance, but also with compliance with state and local legislation aimed at
protecting applicants with criminal histories so that they can have a second chance at
employment. This legislation is commonly termed as Ban the Box legislation.
II.

BAN THE BOX

In what can only be characterized as a tidal wave of recent state and local
legislation, many jurisdictions have jumped on the bandwagon to “Ban the Box” on
employment applications relating to prior arrests or convictions. In its publication entitled
Ban the Box Resource Guide, The National Employment Law Project reported that more
than one hundred cities, counties and states have adopted “Fair-Chance Hiring Policies”
as of its January, 2015 update. The publication may be located at
http://nelp.org/?s_term=fair-chance+hiring+policies.
The scope of the issue is staggering. According to data published in connection
with adoption of Ban the Box laws in Maryland, 92 million Americans, estimated at one
in three adults, have criminal history. See Prince George’s County, Maryland Ban the
Box, Bill No. CB-78-2014 and Montgomery County “Fair Criminal Record Screening
Standards Law,” Expedited Bill No. 36-14 (citing the U.S. Department of Justice’s
Bureau of Justice Statistics). Annually, nearly 700,000 people are released from
incarceration and become job seekers. Id.

A. Genesis of Ban the Box
The actual genesis of this new wave of legislation is unclear, but likely relates to
the EEOC Enforcement Guidance that was issued on April 26, 2012, which can be
located at http://www.eeoc.gov/laws/guidance/arrest_conviction.cfm
While some
person’s view of this may differ, this guidance was a reiteration of the prior guidelines
that the EEOC had issued over the years. Regardless, the Enforcement Guidance created
as stir as nine Attorneys General from around the country took issue with them, including
what the Attorneys General perceived as an unfair cost to business. The EEOC, in
response, published a letter on August 29, 2013 to the Attorneys General in which it
explained the background and clarified its guidance, including that conducting criminal
background checks was not illegal.
The letter can be located at
http://www.eeoc.gov/eeoc/newsroom/wysk/criminal_background_checks.cfm However,
the EEOC went further to discuss that its guidance recommended a two-step process,
including a “targeted screen” as the first step in which employers should consider the
nature of the crime, the amount of time that had elapsed since conviction, and the
relationship of the conviction to the nature of the job for which the applicant applied.
Once the targeted screen had taken place, the EEOC then encouraged an “individualized
assessment” of each applicant who had been screened out to ensure that the applicant was
not qualified or were eliminated from consideration mistakenly. It must be noted,
however, that this Guidance essentially related to criminal conviction history. The EEOC
has traditionally viewed criminal arrest history with disfavor because of its potential to
adversely impact minority candidates who are statistically more likely to be arrested
without convictions than those persons outside of their protected class. This view is
reflected in some, but not all of the Ban the Box legislation that has been enacted.
Ban the Box legislation received a boost when fair chance employment practices
were advocated by My Brother’s Keeper Task Force, which was announced by President
Obama in 2014. In its report to the President, the Task Force recommended that fair
chance hiring legislation be enacted to allow candidates to competes on their merits
rather than be unnecessarily disqualified based on past mistakes. My Brother’s Keeper
Task Force Report to the President, May 2014. See discussion beginning at page 49.
B. Purpose
Ban the Box legislation is laudable in its purpose. It seeks to support families and
to remove artificial barriers to employment by ensuring that persons with criminal
backgrounds, albeit convictions or charges, have fair access to gainful employment.
However, the laws vary in coverage, timing and requirements, such that multijurisdictional employers are faced with differing application and requirements, which can
create administrative nightmares for employers.
The legislation does not mandate that persons who have been convicted of crimes
be awarded jobs over other applicants who are better qualified, nor does it guarantee

employment for persons with criminal backgrounds. The legislation allows applicants to
submit their applications without fear of immediate rejection. What the legislation
purports to avoid is employers making decisions not to hire based on a completed
application with a box checked on an application that indicates prior criminal history. By
permitting those with convictions to stand equally with other applicants, Ban the Box
allows persons with criminal history the opportunity to compete for employment based
on their own merits after which, depending upon the timing permitted under the various
laws, employers may review criminal history consistent with existing law on this topic.
Some Ban the Box legislation provides for criminal penalties for violations. If a
covered employer uses criminal conviction information before making a conditional offer
of employment in Baltimore, it risks criminal penalties under Baltimore City’s Ban the
Box legislation. In what can only be considered pure irony, violation of the legislation
may make an owner of a covered employer a beneficiary of the statutory protections.
As with most anti-discrimination statutes, there is a provision provided for
protection against retaliation for those reporting claimed violations.
C. Varying Application and Requirements:
The Washington, D.C./Maryland Example
Four separate jurisdictions in the Baltimore-Washington metropolitan area have
been enacted Ban the Box legislation in the past year:
Washington, D.C.
“Fair Criminal Record Screening Amendment Act of 2014,” D.C. Act 20-422
Baltimore City
"Ban the Box" - Fair Criminal-Record Screening Practices, Council Bill 13-0301
Prince George’s County
Ban the Box, Bill No. CB-78-2014
Montgomery County
“Fair Criminal Record Screening Standards Law,” Expedited Bill No. 36-14
While the underlying purpose of the legislation is the same, the laws differ in
material respects that present challenges for employers who operate within the thirty-five
mile radius that covers the four different jurisdictions.
1. Coverage
Each law applies to different employers.

Under the D.C. Act, covered employers are defined as having more than 10
employees employed in D.C. It makes no distinction regarding whether the employees
are in a full-time or part-time status.
Under the Baltimore ordinance, covered employers are those having 10 or
more full-time equivalent employees in Baltimore.
The Montgomery County provision applies to employers with 15 or more
full-time employees in the County.
The Prince George’s Code provision applies to employers with 25 or more
persons employed full-time in the County.
For multi-jurisdictional employers, the complexity of determining whether it is a
covered employer at its various sites is self-evident.
2. Timing
There are also differences in when employers may inquire regarding criminal
history. Montgomery and Prince George’s County permit these inquiries to occur after
the conclusion of the initial interview. Baltimore and D.C., in contrast, only permit the
inquiry until after a conditional offer of employment has been made. With the four
jurisdictions being approximately 35 miles apart, covered employers with employees
hired in different jurisdictions will need to be aware of this timing issue and may decide,
as a matter of administrative ease, to only require criminal history after making a
conditional offer of employment. However, doing so lends covered employers to claims
that the applicant was the victim of discrimination because it will be clear that their
criminal history served as the basis for the withdrawal of the offer.
3. Individualized Assessment
As discussed above, the EEOC Enforcement Guidance sets forth
recommendations for both a “targeted screen” and an “individualized assessment” of
each applicant. The various acts in the Washington, D.C./Maryland area differ on this
topic. Both Washington, D.C. and Prince George’s County require the individualized
assessment. D.C. requires a legitimate business reason for the decision and sets forth
factors to support the reasonableness of the decision. Prince George’s County expressly
incorporates the term “individualized assessment” in its legislation.
D.C. prohibits the use of any criminal history that did not lead to conviction.
While not mandating an individualized assessment, Montgomery County
expressly references the EEOC Enforcement Guidance. The Baltimore City Ordinance is
silent in this regard.

4. Disclosure
The acts tend to supplement the pre- and post-adverse action notices under the
Fair Credit Reporting Act [“FCRA”]. Unlike the FCRA, which does not require
specificity in the notices, the Ban the Box notices tend to require such specificity as it
relates to criminal history. In addition, unlike the FCRA, notices tend to be required
without regard to whether the criminal history checks were performed directly by the
employer or by a vendor (the FCRA only applies to checks performed by vendors). For
these reasons, as discussed above, the acts tend to shed a spotlight on the use of criminal
history and likely will set the stage for future Charges of Discrimination, using the EEOC
Enforcement Guidance in support of the claims.
In the Washington, D.C./Maryland example, the different jurisdictions do not treat
disclosure the same. In Prince George’s and Montgomery County require pre- and postadverse action notices with required content such as a copy of the criminal history, intent
to rescind the offer with the basis set forth in it, and a required delay in rescission to
allow the applicant to take issue with inaccurate information. Baltimore and Washington,
D.C. do not have such requirements. However, D.C. does require production of this
information in the event that an unsuccessful applicant requests it within 30 days after
they are not selected.
5. Private Right of Action
It is essential to review each act as to whether it provides for a private right of
action. In the Washington, D.C./Maryland example, none of the jurisdictions provide for
one, but each differ in the relief that can be awarded. As reference above, Baltimore
provides for criminal penalties, including a fine of not more than $500 or imprisonment
for not more than 90 days or both for each offense.
III.

Conclusion

From this simple comparison of the differences among the jurisdictions in the
Washington, D.C./Maryland metropolitan areas, the complexities facing law firms as
employers is self-evident. For firms with multiple offices in different geographic areas,
the challenge of compliance is also self-evident. As employers, we need to be cognizant
of these differences and assure that hiring partners or firm business managers are
educated on these challenges and are able to identify the differences as they relate to their
various offices. The potential administrative nightmare does not excuse compliance.

BLENDING GENERATIONS IN LAW FIRMS:
THE NEW MELTING POT:
How to blend generations in law firms into the best recipe for success.
The not so easy recipe!
Violet M. Clark
Laner Muchin Ltd.
I.

INTRODUCTION

One of the most significant challenges facing law firms is the ability to bridge cultural
differences and expectations within a multigenerational workforce. Law firms are often
comprised of semi-retired partners who are in their 70s and possibly 80s, to young
associates in their mid-twenties. The most senior attorneys are the traditionalists and tend
to be influenced by protocol, formality and family, and have great institutional loyalty.
They typically value communication that demonstrates thought and purpose. The newest,
and largest group of attorneys, are Millennials, a generation that has come of age
connected to modern technology. Millennials are known as the “Internet generation” and
are the future of law. They communicate differently than other generations, because they
are the first of the natively tech savvy to enter the workplace. Consequently, Millennials
expect instant gratification. Baby Boomers and Gen Xers fall in between. The following
discussion will touch on the different expectations, experiences and cultural differences
of the generations that currently make up today’s law firms.
We will discuss the differences and commonalities of each generation and will
suggest effective techniques for managing each group. This discussion will acknowledge
the questions that law firms are faced with as the various generations take their places in
the ever-changing workplace.
II.

WHAT IS HAPPENING TO MY LAW FIRM?

Employers generally, and law firms specifically, are faced with an impending
“age wave” that will change the landscape of their firms greatly over the next 20 years.1
The “age wave” is caused by the disproportionate size of the Baby Boom generation,
increasing longevity, and declining birthrates.2 Specifically, the baby boom occurred
from 1946 through 1964, when one third of our current population was born. Boomers
have increased productivity in the United States over the last 35 years and employers
KEN DYCHTWALD ET AL., WORKFORCE CRISIS: HOW TO BEAT THE COMING AND SHORTAGE OF SKILLS
AND TALENT 3-6 (2006).

1
2

Id.

need to ready themselves for a potential decline in available talent as the Boomers reach
traditional retirement age.
Further, because of vast developments in the medical field and health care
industry, as well as improvements to our overall quality of life, people are living longer.
Life expectancy in the United States today is nearly seventy-eight.3 However, a hundred
years ago, the life expectancy was only forty-seven.4 This increase in longevity amongst
our population raises significant questions for employers, such as: What is an appropriate
retirement age? When do individuals begin the productivity decline? At what age do
individuals lose interest in learning or taking on more challenging work?
Following the baby boom, birth rates in the United States have declined from 3.7
children per household to 2 children on average.5 In addition, over the next decade, there
will be a 16% drop in the number of middle-aged workers.6 Statistics like these have left
sociologists and employers wondering, “Where has my workforce gone?” It is this “age
wave” and these questions that require employers to think more about how to garner any
remaining power and knowledge from aging employees, how to retain employees who
are cognizant to the fact that there is a labor shortage in the country, and how to capture
the excitement and eagerness of entering the workforce of the valuable younger
generations.
III.

WHO IS WORKING FOR ME NOW?

There are many terms and time periods fused to describe the generations. For the
purpose of this discussion, we will use the following classifications:
 Traditionalists: These individuals are over 65 and some of their earliest
memories are of World War II.7
 Baby Boomers: These individuals are ages 46-64 and were raised in a time of
optimism, opportunity and progress. 8
 Generation Xers: These individuals are ages 30 -45 and were raised under the
skepticism of the American institutions that was apparent during their
childhoods. 9

National Center for Health Statistics, Life Expectancy, United States Dept. of Health and Human Services,
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 Millennials: These individuals are ages 18 – 29 and are the future of the law.
They communicate differently than the other generations because they were
raised with technology.10
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The Traditionalists
These individuals remember what it is like to entertain your family without
turning on the television and going ballroom dancing instead. They use computers, but
they are still afraid that they will break them. Some of this group fought in World War II
or the Korean War.12 Communism was the nation’s greatest enemy during their young
adulthood. They have been described as conservative, fiscally prudent, and loyal to their
employers.13 This generation knows the value of a “buck” and needs job security to feel
confidence in all other aspects of their lives.
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Baby Boomers
Baby Boomers were trailblazers who redefined the idea of hard work. They are a
confident and sometimes idealistic generation. They typically prefer the people side of
business, and respect “go-getters” who are willing to put in the hours.14 This group grew
up writing term papers on typewriters and remembers the day man walked on the moon.
This group saw the civil rights movement and women’s liberation take flight.
Boomers are often characterized as has-been liberals who called out “make love, not war”
before going corporate and becoming materialistic in the 1980s.
Generation Xers
Gen Xers grew up in a transitory time, when it became common for women to
work full-time and “family” was defined more broadly. Thus, Gen Xers cultivated an
independent, entrepreneurial spirit with anti-institution undertones. They value direct
communication and responsibility, as well as education. This group grew up with
television families and played the first home video games. This generation had the
highest number of divorced parents and dual-income families.15 Thus, Gen Xers were
“home alone” more than previous generations were and learned to be independent at an
earlier age.16 This group has lived most of their lives in a recessive period and routinely
saw family members laid off from jobs.17 As a result, “Gen Xers” have the mindset of
keeping all their options open – which means reduced loyalty. This generation knows
that if you need something done, there is a machine that can help you do it, or on the
way.18
Millennials
This generation has always used computers and grew up playing video games.
For as long as they can remember, this generation has had the internet at their fingertips.
Millennials are part of the biggest economic boom in the nation’s economic history.19
The amount of technology and breadth of information to which this generation has access
to makes them the most globally minded generation. “Millennials” also expect
immediate response and feedback as a result of their experiences with modern
technological interfacing, such as email and instant messaging. Most importantly, with a
generation so vast, the members are more divided by opportunity and education than any
prior generation. An employer may have two applicants who look to be similar on paper,
employers must realize that one could have grown up with corporate executive parents
while the other may be the first in their family to attend college. This generation is a
Gibb, supra note 11.
Garvett & Throckmorton, supra note 8.
16
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multitude of not only “techno-savvy, multi-taskers,” but also of cultures, backgrounds
and beliefs, the extent to which the American workforce has not seen before.
IV.

HOW DO WE ALL WORK TOGETHER?

Traditionalists and Boomers grew up in an age when they had to fight tooth and
nail not only to get a job, but to keep a job. Xers and Millennials grew up with their
parents telling them that they could do anything they wanted when they became adults.
The older two generations are interested in “job security;” while the younger two
generations are interested in “career security.”20 Job security is the model in which
employees find a company where they can stay for a long time, work their way up the
status ladder, and make yourself indispensable because of your knowledge, not to
mention loyalty. Career security is embraced by the skeptical Xers and flexible
Millennials. This model is based on the individual creating a portfolio of skills and
experiences that insures that their careers remain intact no matter what happens to their
current job. It is imperative that employers understand this distinction so that they can
design career paths that are enticing to their varied workforce.
Career Goals
Career goals also create dividing lines between the generations.
The
Traditionalists would like to leave behind a legacy when they exit the workforce. 21 That
means that while working, they are looking for a lifetime career with one employer that is
built on loyalty, personal responsibility and a mutual need for each other. In determining
a career path for this generation, the employer will have to take the first step. This
generation has a reverence for their boss that is nonexistent in other groups.
Boomers are looking to build a career that will provide the American dream. This
generation was excited about a nice neighborhood and a white-picket fence, and in many
cases spent too much on the dream in light of the unsuspected recession.22 Now, this
generation is rushing to reach their peak potential before thinking about retirement. The
summit for this generation focuses primarily on salary, but this “flower-child” generation
has also found themselves asking whether their current career has meaning. 23 This
generation is not adverse to secretly looking for another job, packing up their things, and
taking their work somewhere else. However, unlike the Traditionalists, Boomers only
need an invitation to talk and they will be pleased and eager to tell their bosses what they
need out of the second half of their careers, because, in truth, Boomers believe that it is
better to stay where you are already respected.
LYNNE C. LANCASTER & DAVID STILLMAN, WHEN GENERATIONS COLLIDE: WHO THEY ARE, WHY THEY
CLASH, HOW TO SOLVE THE GENERATIONAL PUZZLE AT WORK 53 (2002).
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Generation Xers will lift an eyebrow at a job interview where the Human
Resources Manager makes claims of longevity, loyalty, and a long career relationship.
This skeptical generation is looking to build a portable career.24 Because of this, older
generations tend to see Xers as distracted and unreliable. However, the mindset of this
generation is based on their understanding that methods and machines become outdated
so quickly in every industry that the only thing they can rely on is themselves. 25 This
generation knows how to gather information at the push of a button and know how to use
that information as leverage. In designing a career path with this generation of lawyers,
law firms need to focus on both short-term and long-term goals; assuring the attorneys
that they will have ample opportunity to try their hand at different responsibilities,
without quashing this generation’s, sometimes naïve, egos.
Finally, Millennials have been taught since pre-school to be “well-rounded.” This
generation has been coached on how to build their resume, build their webpage, and build
their dreams. These lawyers will be “multi-taskers” to the extreme, requiring that their
firms also understand the need to balance work, life, and family. This generation is not
interested in one job or one career path; this generation is of the mindset that they can do
it all – so long as they are interested. Some researchers have estimated that generally,
Millennials will experience as many as ten career (not job) changes in their lifetimes.26
In designing career paths for the Millennials, law firms need to find out from these
employees what interests them and what they see in their own future.
Work-Life Balance
Each generation has their own idea as to how much or how little their employer
should control their work life, their personal life, and everything in between.
Traditionalists are seen as being the devoted generation.27 They are at work when the
doors open, they are home in time for dinner, and they are regularly in on the weekends.
However, lately, Traditionalists have seen the younger generations pushing for more and
more freedom in their work schedule.28 Law firms need not fear; Traditionalists work in
part to increase their self-worth and to that extent they will not likely ask to work from
home or come in late like the younger generations will. In addition, law firms should
consider providing Traditionalists with coaches and other support to help this generation
transition and acclimate to life outside the work environment to help explain the
importance of developing new social relationships outside of work.29
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With regard to the Baby Boomers, this generation moved up the corporate ladder
by shaking hands and doing business face-to-face.30 However, this generation’s “have it
all” mentality has caught up with them now that they have children, aging parents,
community responsibilities, debt, and their own personal fulfillment. At this pivotal
point in their lives, Boomers are asking themselves where they want to go next.31 As
Boomers begin to look introspectively at their career decisions and their own purpose,
law firms may have to listen and help this generation find a way to validate their current
position.
Generation Xers thrive and pride themselves on their independence, both at work
and in life. This generation loves to work from home, because it leaves the balance
question up to them.32 This is also the generation that brought “business casual” to
corporate America, making it easier for individuals to transition from work to personal
life when they left the office. Employers with the stereotype that Xers who talk about
balance are merely lazy are far off the mark. In fact, many Xers have left their “punk
rock” days behind (if they were even into that scene) to achieve personal goals, such as
starting a family. This generation was left home alone while their parents scaled the
corporate ladder, and now that it is their turn, they have chosen to find more balance in an
attempt to take care of family concerns better than their parents.33 While it may be true
that a Gen Xer wants to leave work early to catch a ballgame, it is also true that she is
more likely to work from home later that night on her laptop from home.
Millennials will try to take on the world if allowed, but they are also likely to selfprioritize other activities over work without telling their employers. Millennials feel that
“the world will go on,” even if that means coming late to work, or postponing an
assignment for something that matters more to them. Millennials also believe that if their
law firm cannot handle their need for flexibility, there is one out there (who they can find
in an hour on the internet) who would be happy to have an active, young, go-getter on
their team. Ironically, the employers who have to “handle” this need for flexibility are
the same ones who instilled this need in this generation. As children, this generation was
encouraged by their Boomer parents to play every sport, learn every subject, and join
every summer activity. Now as associates, they do not understand when their Boomer
partners are trying to stifle that need for constant stimulation. Therefore, law firms have
to devise more flexible scheduling and methods of work for this generation of attorneys.
V.

NINE TIPS FOR BLENDING GENERATIONAL DIFFERENCES

The following are nine practical steps law firms should use to blend generational
differences:
Id. at 113.
Id.
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1.

Make a commitment to blending generations. Create internal discussion
with firm leaders and peers on firm culture and employee blending.

2.

Engage with new associates, regardless of their generation. Be explicit
about what is expected. Too often, unspoken assumptions are made about
responsibilities. Talk in detail with new hires regarding firm values, client
service, professionalism and firm culture.

3.

Implement a process for setting expectations. This should begin in the
recruiting process – know exactly who you are looking for and how they
will fit in. Develop an orientation strategy that acknowledges the different
mentalities and discussion styles throughout the generations so that the
firm gains a full and clear picture of the lawyer’s assets.

4.

Listen with an open mind. Embrace and respond to differences. Create
inclusiveness and diversity sessions where ideas and differences can be
aired without fear of reprisal.

5.

Create a mentoring program wherein different generations are paired or
grouped together as a means to provide a forum for questions and further
discussion about the past, present, and future of the firm. This should be
highly strategic in selection and training.

6.

Tailor training sessions to include and stimulate the various generations,
even in a multigenerational room, by highlighting the portions and
benefits of training that are appealing to each generation.

7.

Avoid stereotyping work-life balance concerns as disloyalty; instead,
recognize that each generation has different needs and expectations from
their employment relationship.

8.

Don’t assume that the way you learned about your firm and how to
practice law is the way new lawyers learn. We tend to gauge how others
want to be treated by the behavior we want or have experienced, which is
often a mistake.

9.

Recognize that even within a select generation, there are millions of
individuals with their own personal assets, needs, perceptions, and
expectations. Different is not necessarily wrong. Decide what is needed
and be open to the fact that there is more than one way to achieve a goal
for the firm or a client. Discuss those goals with your younger lawyers –
you may get some great ideas.

VI.

CONCLUSION

The most successful firms will reject the proposition that quality work can only be
performed in the office and will accept the fact that with portable computers, mobile
devices and new technology, attorneys can practice law almost any place. Law firms’
management committees have the responsibility to educate older attorneys on how
similar they are to Millennials. (Baby Boomers would leave the office to attend a school
event and then return to the office to finish a memo. Millennials can attend the school
event and continue to work on the brief while at the event.) Both are committed to
getting the work done. Successful law firms will accept that the landscape is constantly
changing; offer flexible work schedules, and accept this generation’s desire for an
appropriate work life balance34. Also important, however, is that younger generations too
must learn to adapt and accept the cultural standards that have been at the core of their
firm’s success. After all, the firms must have been doing something right!
The determination and experience of the older generations coupled with the
innovation and savvy of our youngest generations provides a dynamic to change the firm
from within and allows the firm to meet the newest challenges.35 Embracing, rather than
stifling, the core characteristics of each generation, will be the key to future success.

James Frazier III, Lessons from Law Firm Management: The multigenerational workforce,
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BRINGING YOUR OWN DEVICE:
WHAT EMPLOYERS AND EMPLOYEES NEED TO KNOW
Kimbley A. Kearney36
Clausen Miller, P.C.
The trend of bringing your own device to work, “BYOD,” initially started by Intel
in 2009, has faded. That is to say it is no longer a trend but, rather, an imbedded
movement among businesses spanning state and industry borders. There are several
reasons that favor employees using their personal devices for work. Some include
increased productivity, efficiency of communications, employee satisfaction, and
potentially cost savings (questionable). One of the simplest explanations favoring BYOD
is that it is more convenient to carry one device rather than two. Hilary Clinton asserted
this very point recently. As Secretary Clinton learned, however, there are issues and risks
that must be addressed by any organization that chooses to implement a BYOD policy.
With over 90% of various industries implementing BYOD practices, it is
important to understand the issues and risks surrounding BYOD policies. These risks
vary by industry; however, all successful BYOD programs need to be based in sound
policy and clearly communicate the obligations of employers and employees. This article
will provide an overview of the most common concerns surrounding BYOD policies, key
points to consider when creating a policy, legal obligations, control over devices and
data, responding to security breach or data loss, and real life examples of some pit falls to
avoid. As with any other best practices, quelling concerns starts with solid planning and
procedure.
I.

PRACTICAL CONSIDERATIONS WHEN IMPLEMENTING A
BYOD POLICY

So, what really are the implications and import of BYOD? First, it is important to
understand, at the most basic level, the technology at play. BYOD is really an
information technology policy, whereby employees access company data, email and other
systems via their personal mobile devices or personal computers. As such, it is critical to
involve an IT expert or department when considering such a policy in order to maintain
the integrity of an employer’s Information Technology (IT) system.
One of the first things to consider when developing or evaluating a BYOD policy
is who will have access through their devices and to what extent. IBM recently broke
down accessibility into four basic categories:
Kimbley A. Kearney acknowledges that assistance of Joshua M. Wolkmomir and John D. Kendzior with
this portion of the paper.
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Unlimited access
Access to only non-sensitive systems (may not be practicable)
Access with IT control over personal devices, apps and stored data
Access without permitting local storage of data on personal devices37

Determining the best policy for your organization will depend on your
organization’s industry, the type of data being stored, and how that information is used by
your organization. Therefore, it is important to reiterate that determining access and
controls is of paramount concern and an IT professional should be consulted, alongside
Human Resource (HR) professionals and counsel.
A.

The Need For Effective Controls

Why do we need effective controls? Control over data is a dance between
efficiency and data security. Restricting permissions too much could create unnecessary
inefficiencies in an organization’s operations. Loose access diminishes the effectiveness
of BYOD policy and security. Striking a balance on this spectrum is of the utmost
importance, but to do so, one must put legal obligations and business consideration first.
Determining effective yet efficient control allows an organization to best address legal
requirements and sensitive business data.
In order to establish appropriate access and control in the context of a BYOD
policy, knowledge of all applicable legal obligations and consideration of company
sensitive information is critical. While laws and information vary by industry, below are
common categories of sensitive/protected information:








Human resources documents or information, SSN
Health information
Confidential or privileged information for legal matters, included client
communications
Financial information or data of clients and the firm/organization
Proprietary information, trade secrets and intellectual property
Client and marketing lists and contacts
Information about minors and/or school students

There are also many laws and regulations with which any organization must
ensure compliance, depending on what type of data it collects, stores, transmits and uses.
An employer may have legal obligations including but not limited to:
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Data Security Rules – State and federal security rules for protected
information such as the Health Insurance Portability and Accountability
Act (HIPAA), Mental Health Acts, and Gramm Leach Bliley Act
(applicable to financial institutions) – Organizations must consider the
meaning of reasonable security and what is required under applicable
regulations and then practically implement a BYOD policy that
complies.38
Breach Notification Rules – reporting requirements for when breaches
occur or there is non-compliant dissemination of protected information.
International data protection laws.
Legal Procedures – state and federal laws permitting or forbidding access
to certain information and data. This is particularly important to law firms
and other organizations engaged in litigation in the age of ever expanding
eDiscovery.
Obligations of Confidentiality – particularly important in the legal,
healthcare and banking industries.
Retention laws for data of clients.

Specific Employment Law issues also abound:







Fair Labor Standards Act (FLSA) – Employee use of BYOD from home
and payment for overtime39
Equal Opportunity Employment – Recently the EEOC went to a BYOD
model
National Labor Relations Act – NLRA compliance40
Occupational Safety and Health Act of 1970 (OSHA) – OSHA
compliance41
Americans with Disabilities Act of 1990 (ADA) compliance42
Employees’ devices with sensitive information could be subject to
subpoena

This is not an exhaustive list, but certainly, these laws and regulations should be
taken into consideration when drafting an effective BYOD policy. Pursuant to the FLSA,
for example, certain employees must receive overtime, when working in excess of 40
hours per week.

See 45 C.F.R. pts. 160, 162 and 164; 15 U.S.C. §§ 6801 – 6809.
See 29 U.S.C. §§ 203(g), 207(a); 29 C.F.R. § 785.11.
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FLSA requires employers to pay covered employees, who are not otherwise
exempt, overtime pay of at least 1.5 times regular pay for each workweek.43. Even work
that an employer does not request may be compensable if the employer has actual or
constructive knowledge of it.44 This could include work performed using smartphones or
remote log-in for company business.
In one instance, the Chicago Police Department issued BlackBerrys to a number
of its officers.45 Suit was brought against the City, alleging that the officers were entitled
to unpaid overtime compensation under the FLSA for off-duty use of their BlackBerrys,
such as responding to telephone calls, emails, voicemails, and text messages. Although
this was in the context of Department issued devices, the applicability to BYOD is
obvious. Attorneys should advise clients to closely track employee classification (exempt
vs. non-exempt), when considering BYOD programs.
B.

Responding To Security Concerns

Of course, legal obligations often overlap with business security concerns.
Employers obviously want to protect confidential information for business purposes. To
effectively, protect this information, employers and attorneys should consider how to
address a lost or stolen device and situations where employees compromise data security
by using unsecured wireless networks, download malware, or fail to use high-level
password protection on their device.
Employers and attorneys can respond to these security concerns in a range of
ways. BYOD policies may allow the employer to remotely access phones, laptops, and
other devices so that the employer can wipe data from lost devices (Mobile Device
Management or MDM). Policies can require employees to have high-level password
protection on all devices, and require employees to only use secure networks that encrypt
data. Employers should try to identify security system weaknesses and address these
issues in the BYOD policy. This permits the employer and employee to know how to
handle situations where an employee’s personal device puts the organization’s data
security at risk. Employers should be encouraged to seek legal counsel in the event of a
system breach so that counsel can assist in reporting the breach to all authorities required
by statute. Failure to report is always more detrimental than timely notification to the
appropriate authority and can serve as a mitigating factor with respect to penalties. This
is especially important considering that fines and penalties for organizations that do not

See 29 U.S.C. §207(a).
See Schneider v. Landvest Corp., 2006 WL 322590 (D. Col. 2006) (“an employer is obligated to pay an
employee for all hours worked, even those in addition to his or her prescribed schedule, if the employer
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properly secure data or comply with notification requirements are becoming increasingly
severe.46
In United States of America v. PLS Financial Services, Inc., et. al., the Court
found that the defendants violated the Gramm-Leach-Bliley Act by “by failing to
develop, implement, or maintain a comprehensive written information security program
containing reasonable administrative, technical and physical safeguards, including
safeguards used to access, collect, distribute, process, protect, store, use, transmit, dispose
of, or otherwise handle customer information”. 47 In that case, the defendants were
slapped with a civil penalty of over $100,000.
In May of 2014, two organizations, New York and Presbyterian Hospital (NYPH)
and Columbia University (CU) agreed to settle charges for HIPAA violations, amounting
to $4.8 million.48 An investigation revealed that the breach was caused when a physician
employed by CU attempted to deactivate a personally-owned computer server, a network
containing electronic protected health information (ePHI). Because of a lack of technical
safeguards implemented by the organization on the personal computer server (a really big
personal device), deactivation of the server resulted in ePHI being accessible on internet
search engines. The investigation also found that NYPH “failed to implement appropriate
policies and procedures for authorizing access to its databases and failed to comply with
its own policies on information access management”. Accordingly, attorneys should
counsel their clients to ensure proper access management, policies and procedure.
C.

Clearly Communicating The BYOD Policy To Employees Is
Critical

While BYOD policies will vary from business to business, it is important for
employers and attorneys to clearly delineate specific expectations within the BYOD
policy to their employees. Not only does this increases the chance of effective
implementation, while bolstering overall data security, but it also serves to avoid surprise
to employees, who will understand the requirements and risks of using their own device
at work. Clearly communicating the BYOD policy allows employees to backup personal
information contained on a device so that it is not lost when an employer wipes data from
a lost device, for example. It allows employees to make an informed decision as to
whether they even want personal information on the device, or to participate in a BYOD
program at all.

See Clausen Miller’s Data Breach Security 50-State Survey for a more detailed analysis of data breach
security law throughout the United States at http://www.clausen.com/dir_docs/ind_pubs/bbdee664-55814268-9de5-29af9eeb7eb7_pdfdocument.pdf.
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Likewise, an attorney and employer must understand the limitations of a BYOD
policy and balance the privacy concerns of employees. This can arise in the form of
health information on phone apps, social media applications, personal emails, browsing
history, photos and videos, or even GPS monitoring. Privacy concerns of the employee
and potential violations should be kept in mind.49 Practically, it may be better for an
employer to have less access to employee personal information, avoiding claims of
harassment or discrimination, based on personal content. For example, if health
information on a device gives notice to an employer of a disability, and then an adverse
employment action is taken against the employee, a creative claimant may attempt to file
a claim based on the mere appearance of impropriety and asserted temporal proximity of
notice of disability. Or, perhaps an employee keeps a private blog about his or her
religious affiliation. In other words, a little knowledge could produce a lot of claims.
There are various mediums through which a BYOD policy may be
communicated. BYOD policies may be included in employee contracts, orientation
materials, employee manuals, at the time of implementation of the policy, or when an
employee opt in to a BYOD program. The key is requiring employees to read the policy
and acknowledge review, understanding and agreement, prior to permitting any employee
to participate. This includes receiving written consent from employees for certain
practices such as:







remote data deletion by employers
obligation of employee to save and produce information for legal purposes, in
the event of litigation
authorizing access to personal information (consider the ramifications)
cost to employee or subsidy, if applicable
process and requirements at termination of employment relationship
agreement to maintain security measures on mobile devices
D.

Data Retention Considerations

Employers and their attorneys should consider the data saving requirements,
which party owns and controls the data on a personal device, and whether personal data
should be authorized at all. Employers often receive litigation hold letters which require
the production of all electronically stored information. When an employee maintains
personal and company information on an electronic device, it often makes it difficult for
employers to control the manner in which data is stored and who controls the data. Data
loss, spoliation issues, and litigation issues can arise if these concerns are not addressed

See Stored Communications Act (SCA), for example, and applicable State privacy tort laws. Some states
have enacted laws preventing employers from requiring access to social media accounts.
49

in a BYOD policy.50 Employers and attorneys should also address data retention
requirements, ownership of data on the device, and ownership of the device itself.
Addressing these issues in the BYOD policy will increase the chances that an
organization can maintain access to important information, maintain security,
expeditiously resolve any disputes with an employee, and shield your organization from
potential data loss, breach and any potential negative consequences and penalties.
The negative consequences and penalties for poor data retention are highlighted in
E.I. du Pont de Nemours & Co. v. Kolon Indus., 803 F. Supp. 2d 469, 499 (E.D. Va.
2011). This litigation involved allegations of trade secret misappropriation and required
employees of the Defendant manufacturer to preserve all emails and data on personal
computers after the litigation hold letters were issued.51 After reviewing a forensic
analysis of the Defendant manufacturer’s email servers and personal computers, the
Court found that key employees of the Defendant manufacturer intentionally deleted
17,811 email items, many of which were relevant to the litigation. 52 Consequently, the
Court found intentional and bad faith spoliation by the Defendant manufacturer and
imposed sanctions in the forms of attorneys' fees, expenses, and costs related to the
motion, and an adverse inference instruction.53
II.

DRAFTING A BYOD POLICY

Knowing that an effective, secure, and efficient BYOD program starts with sound
policy is one thing. Developing sound policy is another. As mentioned at the beginning
of this article, drafting a sound policy starts with input from several sources including IT,
HR, and legal advisors, as well as executives/administrators who will communicate the
needs to be born out through the BYOD policy. This will enable employers to answer the
critical questions of (1) what type of BYOD program can be drafted; and (2) what BYOD
policy can actually be implemented and enforced. In many instances, answers to these
questions will turn on the nature of each organization, the specific industry, size,
technological infrastructure, and information and data being stored or transmitted.
Some questions that employers and their attorneys should ask themselves when
drafting a BYOD policy, for the purpose of defining access, control, security, and
privacy, as well as mitigating potential liability, include:



Which employees should participate in the BYOD program?
What devices are covered by the policy?
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What applications are covered by the policy?
What level of privacy should employees expect? How much access does the
employer have to the device?
o Can the employer remotely wipe data from the device? If so, under what
circumstances?
o Can the employer access personal data?
What technological restraints are employees expected to follow?
o What data is allowed on the device (is private data allowed)?
o What are the pass word protection requirements?
o What are the network security requirements?
o What access does the device have to the employer’s computer network?
o Can information be stored on cloud based servers?
Who can use the device? (No friends and family?)
What are the procedures for lost or stolen devices?
What are the procedures for a suspected data breach?
What are the consequences for failure to comply with any of the terms in the
policy?
How will disputes over data and devices be resolved? (Arbitration, mediation,
other forum selection?)

Addressing these types of questions puts everyone on notice as to what practices
are mandated and how to resolve disputes, which in turn often reduces litigation and
wasted resources, while promoting the benefits of BYOD as mentioned above (increased
productivity, efficiency of communications, employee satisfaction, and potentially cost
savings). Attorneys assisting in the process must be fully knowledgeable of all state and
federal statutes impacting policy choices (e.g. data breach and privacy statues) as well as
the case law of the jurisdiction(s) interpreting employee rights. IT experts will ensure
that the employer implements controls and systems for quality assurance, while HR and
Administrators will be able to address the needs to be fulfilled by the BYOD program. In
the end, careful planning is paramount, as hindsight is always 20/20 when it comes to
using a personal device at work. Just ask Secretary Clinton.

THE NLRB, SECTION 7 RIGHTS, AND EMPLOYEE HANDBOOKS
Michele B. Miller
Miller Law Group
Over the past several years, the National Labor Relations Board (“NLRB”) has
taken a keen interest in employer work rules and policies. To that end, the agency’s
Office of General Counsel has issued a series of reports analyzing Board and ALJ
decisions that involved lawful and unlawful work rules – everything from conflict of
interest and confidentiality policies, to standards of conduct, and more.
On March 18, 2015, the agency issued its latest report. This new report provides a
comprehensive overview of the types of work rules and policies that the NLRB has found
to be contrary to Section 7 of the National Labor Relations Act (“NLRA”), the provision
that guarantees employees in union and nonunion workplaces the right to engage in
“concerted activity.” The new report also highlights rules that the Board has found to be
lawful.
This paper will discuss the tension between NLRA employee protections and
work rules and policies, and provide an overview of the new Office of General Counsel’s
report.
I.

NATIONAL LABOR RELATIONS ACT

Section 7 of the NLRA specifies:
Employees shall have the right to self-organization, to form, join, or assist labor
organizations, to bargain collectively through representatives of their own
choosing and to engage in other concerted activities for the purpose of collective
bargaining or other mutual aid or protection, and shall also have the right to
refrain from any or all of such activities except to the extent that such right may
be affected by an agreement requiring membership in a labor organization as a
condition of employment as authorized by section 8(a)(3).
It is important to note that while the typical type of protected concerted activity is
union organizing, employees’ Section 7 rights are much broader than that. Section 7 also
vests employees with the right to act together as a group – meaning two or more
employees, or one or more employees acting on behalf of a group -- to engage in
activities for their mutual aid or protection. This includes conduct or activity aimed at
improving their wages, working conditions, and other terms of employment. This right
applies to employees in union and nonunion workplaces alike.
A wide range of conduct has been found to constitute “protected concerted
activity” under Section 7. For example: work stoppages; filing grievances in concert;

protests of discrimination; advocating for better wages or benefits; etc. The current
National Labor Relations Board takes a very broad view of what amounts to protected
activity. Despite the broad definition of protected activity, some types of conduct will
not be protected, such as disloyalty, disclosing confidential business information, or
disrupting work.
While Section 7 enumerates employee rights, Section 8(a)(1) enumerates
prohibited employer conduct or “unfair labor practices.” In particular, Section 8(a)(1)
specifies that it is an unfair labor practice for an employer “to interfere with, restrain or
coerce employees in the exercise of rights guaranteed by section 7.” Generally speaking,
employer policies or actions will violate Section 8(a)(1) if they either expressly restrict
employees’ exercise of their Section 7 rights, or could have a “chilling effect” or restrain
employees in the exercise of those rights. In fact, the NLRB has taken the view that an
employer’s motive is irrelevant to a determination of whether an employee’s Section 7
rights are violated; rather, the test is whether the employer engaged in conduct which, it
may reasonably be said, tends to interfere with the free exercise of employee rights under
the Act. (American Freightways Co., 124 NLRB 146, 147, 44 LRRM 1302 (1959). See,
e.g., Correctional Med. Servs. Inc., 356 NLRB No. 48, 189 LRRM 1454 (2010).)
This, then, is where the recent NLRB pronouncements on employer work rules
come in. The NLRB has scrutinized employer work rules to determine whether they
either explicitly restrict employee protected activity or could be read or interpreted by
employees to have a chilling effect on protected activity. The issue can arise with respect
to policies, rules or even agreements that an employer enforces or even just has on the
books even if never enforced.
II.

THE NEW OFFICE OF GENERAL COUNSEL REPORT

The Report, issued on March 18, 2015, by the NLRB Office of the General
Counsel, provides a detailed look into the NLRB’s views on employee handbook rules.
The Report was issued to provide guidance on this evolving area of the law to assist
employers with reviews of handbooks and other work rules.
The Report summarizes the NLRB’s decision in Lutheran Heritage VillageLivonia, 343 NLRB 646 (2004). In that case, the Board held that the mere maintenance
of a work rule may violate Section 8(a)(1) if the rule chills employees' Section 7 activity.
This could be by explicitly restricting protected concerted activity, although this is not all
that common. Or it a rule could be unlawful if: 1) employees would reasonably construe
the rule to prohibit Section 7 activity; 2) the rule was actually promulgated in response to
union or other Section 7 activity; or 3) the employer actually applied the rule to restrict
employees’ exercise of Section 7 rights.
According to the General Counsel, most work rule cases involve the first prong
(employees would reasonably construe the rule’s language as prohibiting protected

concerted activity) of Lutheran Heritage Village-Livonia. The Report is geared toward
discussing Board decisions that involved this prong, and provides numerous examples of
lawful and unlawful work rules, organized by the type of work rule. While the entire
Report bears close reading by all employment law attorneys, here is a look at some
provisions in the new Report.
A.

Confidentiality Policies

The Report explains that Section 7 rights encompass employee discussions with
other employees regarding of wages, hours, and other terms and conditions of
employment, as well as such discussions with non-employees (e.g. union
representatives). Confidentiality rules that facially prohibit such discussion are unlawful,
as are confidentiality policies where employees could reasonably construe the language
as barring such discussions. The Report also emphasizes that confidentiality policies that
broadly encompass "employee" or "personnel" information may be unlawful if the policy
does not provide some clarification to make it clear that it does not prohibit Section 7
activity.
On the other hand, the Report recognizes that employers do have a “substantial
and legitimate interest in maintaining the privacy of certain business information.” As
such, policies that prohibit disclosing "confidential" information can be lawful under the
NLRA, provided they do not reference employee information or other information that
could reasonably be considered a term or condition of employment. Context is also
important – a rule that could otherwise be unlawful might be lawful if, when looked at in
context, employees would not reasonable construe it to prohibit Section 7 activity.
Here are some examples from the Report:






Do not discuss "customer or employee information" outside of work,
including "phone numbers [and] addresses." This rule was found unlawful
because the reference to "employee information" is overbroad, as is the ban on
discussing employee contact information without regard for how an employee
obtains that information.
"You must not disclose proprietary or confidential information about [the
Employer, or] other associates (if the proprietary or confidential information
relating to [the Employer's] associates was obtained in violation of law or
lawful Company policy)." This rule was unlawfully overbroad because a
reasonable employee would not understand how the employer determines what
constitutes a "lawful Company policy."
No unauthorized disclosure of "business 'secrets' or other confidential
information." This was found lawful because it did not reference information
regarding employees or terms and conditions of employment, the term
"confidential" was not defined in an overbroad, and there was nothing else in the
rule that could be construed to prohibit Section 7 activity.



Prohibition on disclosure of all "information acquired in the course of one's
work." Although this rule contains overbroad language, it was nevertheless
lawful because of its context – that is, it was contained among rules relating to
conflicts of interest and SEC regulation compliance.
B.

Rules Regarding Conduct Toward the Employer

The Report emphasizes that employees have Section 7 rights to criticize or protest
their employer's work policies or treatment of employees. As such, a rule will be
unlawfully overbroad if it can be read to prohibit Section 7 activity. For instance, a rule
that prohibits employees from engaging in conduct that is "disrespectful," "negative,"
"inappropriate," or "rude" may be unlawful absent clarification or context. And,
employee statements that are false or defamatory do not lose Section 7 protection unless
they are made maliciously. Thus, a rule that bars false statements will be overbroad
unless it refers only to maliciously false statements. Rules that prohibit insubordination
generally are lawful.
What about rules that require employees to be respectful and professional?
Generally, they will be lawful provided they narrowly require such conduct only towards
coworkers, clients, or competitors, but not the employer or management. For example, a
rule that specified no "rudeness or unprofessional behavior toward a customer, or anyone
in contact with" the company was lawful, as was a rule that stated, “Employees will not
be discourteous or disrespectful to a customer or any member of the public while in the
course and scope of [company] business." Fortunately, the Report emphasizes that
employers do have a legitimate business interest in having employees act professionally
and courteously in dealings with coworkers, customers, employer business partners, and
other third parties.
C.

Rules Regulating Conduct Towards Fellow Employees

The Report emphasizes that employees have a right under Section 7 to argue and
debate with each other about unions, management, and their terms and conditions of
employment. Because these discussions can become contentious, they do not lose NLRA
protection even if they include "intemperate, abusive and inaccurate statements." Linn v.
United Plant Guards, 383 U.S. 53 (1966). As such, rules that bar “negative" or
"inappropriate" discussions in the workplace will be unlawful, unless they provide
clarification or context, such as in connection with an anti-harassment policy. Rules that
the NLRB found overbroad and unlawful included: "[D]on't pick fights" online; and Do
not make "insulting, embarrassing, hurtful or abusive comments about other company
employees online;" and Do not send "unwanted, offensive, or inappropriate" e-mails.
Rules found to be lawful include those that simply require employees to be
respectful to customers or competitors. Examples include: "Making inappropriate
gestures, including visual staring;" Any logos or graphics worn by employees "must not

reflect any form of violent, discriminatory, abusive, offensive, demeaning, or otherwise
unprofessional message;" or "[T]hreatening, intimidating, coercing, or otherwise
interfering with the job performance of fellow employees or visitors."
D.

Rules Restricting Use of Company Logos, Copyrights and
Trademarks

Even though copyright holders have a clear interest in protecting their intellectual
property, handbook rules cannot, states the Report, prohibit employees' fair protected use
of that property – and a broad ban on such use without any clarification will be unlawful.
Thus, an employee would have the right to use a company name and logo on a picket
sign, and generally speaking an employer’s proprietary interests are not implicated by
employees' non-commercial use of a name, logo, or other trademark to identify the
employer in the course of Section 7 activity.
Rules of this type that were found unlawful include: Do "not use any Company
logos, trademarks, graphics, or advertising materials" in social media; and "Use of [the
Employer's] name, address or other information in your personal profile [is banned]. On
the other hand, rules that simply require employees to respect trademark and copyright
laws but permit fair use are generally lawful.
III.

CONFLICT OF INTEREST POLICIES

The NLRB’s scrutiny of seemingly routine conflict of interest rules has been
particularly troubling for employers over the past few years. The Report attempts to
provide some clarification around when these rules are and are not lawful.
Generally, employees do have a right to engage in Section 7 protected activity
even if that conduct conflicts with the employer's interests. Thus, a conflict-of-interest
rule that could reasonably be read to prohibit such activities, will be unlawful, unless the
rule includes examples or otherwise clarifies that it is limited to legitimate business
interests.
According to the Report, a rule specifying that employees may not engage in "any
action" that is "not in the best interest of [the Employer]" was unlawful because it did not
provide any clarification or context to indicate it did not apply to Section 7 activity. But
this rule, which contained numerous examples of the types of conflicts covered by the
policy, was found lawful: As an employee, "I will not engage in any activity that might
create a conflict of interest for me or the company," where the conflict of interest policy
devoted two pages to examples such as "avoid outside employment with a[n Employer]
customer, supplier, or competitor, or having a significant financial interest with one of
these entities."

IV.

OTHER WORK RULES AND POLICIES

The Report covers a number of other types of work rules and policies, including
rules regarding employee interaction with outside parties; rules restricting photography
and recording in the workplace; and rules restricting employees from leaving work. In
addition, the Report provides a useful analysis of portions of employee handbook rules
maintained by Wendy’s International LLC that were found by the Board to be unlawful,
and a comparison with the replacement handbook provisions that were implemented by
Wendy’s in response to the ruling.
V.

CONCLUSION

In sum, the General Counsel’s report is a helpful aid for employers and their
counsel in reviewing and drafting employee handbook and other work rules and policies.
The Report can be accessed on the NLRB’s website at http://www.nlrb.gov/reportsguidance/general-counsel-memos.
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I.

THE ROLE OF DEMOGRAPHICS IN THE

DISABILITY INSURANCE ARENA, AND THE
CAUSITIVE FACTORS IN RISING CLAIMS, DEPENDS
UPON WHO YOU ASK.
“Most people don't grow up. Most people age. They
find parking spaces, honor their credit cards, get
married, have children, and call that maturity. What
that is, is aging.”
― Maya Angelou
“Facts are stubborn things, but statistics are
pliable.”
― Mark Twain
The impact of demographics on life, health,
and disability insurance is manifest, both in terms
of underwriting, risk, and claims payments. Given
the “great recession” of 2008 and the resulting
economic upheavals, such as lost personal income
in the form of devalued real estate and retirement
accounts on the part of, well just about everyone,
disability insurance has been the subject of a
particularly hard look on the part of the industry,
the popular press, and think tanks.
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A.

Think Tanks

In this age of the 24 hour news cycle there are
multiple experts of all stripes ready to opine on
anything

and

everything,

including

the

demographics of disability claims and insurance.
An internet search produces a plethora of experts
ready to help explain the problem or present to a
jury.
One think tank that has been asked to appear
before Congress on the topic of the rising rate of
Social Security Disability (“SSDI”) claims is The
Center on Budget and Policy Priorities (“CBPP”). It
has evaluated the impact of demographics on
Social Security Disability Claims in the United
States. See, Ruffing, “How Much of the Growth in
Disability
Changes?

Insurance
CBPP,

Stems

from

January

Demographic
27,

2014.

(http://www.cbpp.org/research/how-much-of-thegrowth-in-disability-insurance-stems-fromdemographic-changes?fa=view&id=4080)
Surveying a variety of studies and statistics,
CBPP concluded that there is no single answer to
the question of how much of SSDI’s growth is due
to demographics. Going beyond that unsurprising
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conclusion,

however,

the

think

tank

further

proposes (with a precision that is surprising to this
author anyway) that “almost 70 percent of the
growth of the number of [SSDI] beneficiaries since
1980 and at least three-fifths of the increase in the
rate of [SSDI] receipt over this period”

is due to

five “key factors:”
1.

Population growth;

2.

Population aging;

3.

Rising women’s labor force participation

rates;
4.

Rise in the full retirement age; and

5.

Growth in SSDI benefit receipt among

women to match men’s rate of receipt. Id.
B.

The Press

The

popular

press,

in

the

form

of

the

Washington Post, reported on CBPP’s findings as
articulated by Ms. Ruffing in testimony before
Congress.

In

keeping

with

modern

news’

organizations need to try to put the whole article in
the headline, the Post calls the demographic
explanations of CBPP “The simple, boring reason
why

disability

insurance

has

exploded.”

(http://www.washingtonpost.com/blogs/wonkblog/w
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p/2013/04/01/the-simple-boring-reason-whydisability-insurance-has-exploded/)
Now a look at CBPP’s report suggests that,
while its statistical analysis may be boring to folks
like me (who was thrilled to catch mononucleosis
in college and hence was forced, forced mind you,
by the doctors to drop statistics!), the calculations,
measurements,

surveys,

and

analysis

of

the

population and labor force demographics of the
study are anything but simple.
C.

The Insurance Industry

Disability

insurers

seem

to

take

a

more

practical and economically based view of the
disability insurance situation.

For instance, See

“Disability Insurance Trends: The Impact of the
Economy And A Changing Workforce,” by Alex
Dumont, Assistant Vice President, The Standard.
(https://workplacepossibilities.com/wpcontent/uploads/Disability_Insurance_Trends_The_I
mpact_Of_The_Economy_And_A_Changing_Workforc
e.pdf)
Dumont points out, among other salient facts,
that Americans born between 1946 and 1964
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account for 26% of the total US population. They
are working longer, years and hours, and doing
more. Hence, the Boomers are slowing the rate of
progression up the economic ladder of younger
generations.
Supporting this contention is the statistic that
households headed by adults younger than 35 in
2009 had 68% less wealth than households headed
by the same aged adults in 1984. Id. Dumont also
notes the rising disability claim incidence, citing
the poor economy and high unemployment rate as
causative factors.
II.

THE PUBLIC POLICY IMPLICATION OF AN

AGING POPULATION IS NOT A NEW CONCERN
“Are you thankful for not being young?'
'Yes, sir. If I was young, it would all have to be
gone through again, and the end would be a weary
way off, don't you see?...”
― Charles Dickens, Our Mutual Friend
“There are three types of lies -- lies, damn lies, and
statistics.”
― Benjamin Disraeli
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Alarm bells about the social, economic, and
political impact of an aging population are not new.
The

American

Society

of

Planning

Officials

(“ASPO”) published Information Report No. 148,
“Planning and an Aging Population” in July 1961.
(https://www.planning.org/pas/at60/pdf/report185.pd
f)
Citing 1960 research, the ASPO noted that “by
the year 2,000, one out of every seven persons will
be in the elderly bracket.” As can be seen in the
studies cited below, the research relied on by the
ASPO was accurate.
The ASPO also anticipated the public policy
problems confronting an aging society:
health, and housing.

income,

The old saying “the more

things change, the more they stay the same” has
never seemed more on point. Of historical interest,
the ASPO seemed most concerned about housing
for the elderly population and avoiding de facto
segregation of that population in nursing homes
and “retirement communities.”
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III.

AGING POPULATION AND LABOR FORCE

IS A WORLD WIDE PROBLEM
While the immediate economic consequences
are, for the moment, of most concern to the
developed world, there is no question that a
globalized

economy

means

that

the

aging

population is a global phenomenon.
A.

North America

1.

Canada

The

Library

background

of

paper

Parliament
titled

published

“Canada’s

a

Aging

Population and Public Policy: 5. The Effects on
Employers and Employees” on 20 February 2012.
(Papers 1, 2, 3, 4, 6 and 7 deal with statistics,
economic growth, health care, public pensions,
home

care,

and

community

planning).

(http://www.parl.gc.ca/content/lop/researchpublicat
ions/2012-07-e.pdf)
The paper emphasizes the challenges of a
declining

labor

productivity,

and

supply,
the

the

risk

consequences

of
of

falling
those

demographic trends on pensions and the aged
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population’s income.

The projections note that

Canada’s working age population will decrease by
13% from 2009 to 2036.
2.

The United States

Between 2000 and 2050 the US population
aged 85 and older is projected to increase by
350%. The population over age 65 will increase
from 12.7% in 2000 to 20.3% of the population by
2050.

Weiner and Tilly, Population Ageing in the

United States of America, Int. J. Epidemiol. (2002)
31

(4)

776

–

781

(http://ije.oxfordjournals.org/content/31/4/776.full).
3.

Mexico

Mexico is also showing signs of an aging
population.

According to Dr. José Ȧngel Córdova

Villalobos (Federal Health Secretary of Mexico
2006-2012) by 2050 one in every four persons in
Mexico will be over 60 years old. AARP Int’l, The
Journal.
(http://journal.aarpinternational.org/a/b/2011/08/Hea
lth-Care-and-Demographic-Changes-in-Mexico)
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B.

Western Europe

Western

Europe

has

already

begun

to

experience this same demographic shift, with 16%
of the population in the UK and 16.4% of the
population of Germany over the age of 65 in 2000.
Weiner and Tilly.
C.

UN Statistics

That this is a global demographic issue is
manifest in the studies sponsored by the United
Nations. In “World Population Prospects 2008” the
UN projects that the share of world population over
age 60 will grow from 10% in the year 2000 to
within the range of 19% to 25% by 2050. Bloom, et
al.
These percentages are not only caused by
longevity, but as well by decreasing birth rates in
the developed world. Id.
III.

BUT WHAT DOES ALL THIS MEAN?

“It’s very simple. As you grow, you learn more. If
you stayed at twenty-two, you’d always be as
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ignorant as you were at twenty-two. Aging is not
just decay, you know. It’s growth. It’s more than
the negative that you’re going to die, it’s also the
positive that you understand you’re going to die,
and that you live a better life because of it.”
― Mitch Albom, Tuesdays with Morrie
“A small sample, we repeat, is rarely the big
scientific problem. Interpretation is.”
― Stephen Thomas Ziliak, The Cult of
Statistical

Significance:

How

the

Standard Error Costs Us Jobs, Justice,
and Lives
The policy implications are significant. People
aged

60

or

above

have

different

needs

and

behaviors than do their more youthful neighbors.
They tend to work and save less, require more
health care, and often rely on social pensions for
income needs.
population

grows

And as this segment of the
it

will

become

even

more

politically powerful than it already is, impacting
democratic

governments’

ability

to

effectuate

change to social welfare programs. Those over 80
years old bring a whole other set of issues to the
fore, including declining health, the need for full-
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time

care,

financial

support,

and

yet

further

demands on government and family resources.
But all is not lost in the face of aging.
Disability rates are thought by some researchers to
be declining in the face of an aging population. For
instance, using the data in the National Long Term
Care Survey, Manton and Gu found that, on an age
adjusted

basis,

the

proportion

of

the

elderly

population that was disabled declined from 26.2%
in 1982 to 19.7% in 1999. Cited in Weiner and Tilly.
Interestingly, some statistics show a decline
in nursing home use rates in America between
1985 and 1995. Id.
As pointed out by Bloom, Canning, and Fink,
“Implications of Population Aging for Economic
Growth,” Working Paper Series, Program on the
Global Demography of Aging, Harvard School of
Public

Health,

January

2011,

(http://www.hsph.harvard.edu/pgda/working.htm) an
aging population is not an inevitable or intolerable
strain on society and the economy.

Changes in

health profiles is one variable, as is longer work
life often associated with longevity. Studies cited
by the authors suggest that, in fact, in the United
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States

at

least,

increased

life

expectancy

is

accompanied by a “compression of morbidity;” that
is, that the amount of time older Americans are
spending in chronic ill-health is falling.

Hence, it

can be expected that longer life expectancy will
lead to longer work life.
Bloom et al. downplay the pessimism that
often

accompanies

the

economic

and

policy

consequences of an aging population. They point
out, for instance, that between 1960 and 1999
global population doubled, rising from 3 billion to 6
billion.

In that same time per capita income

tripled, refuting the direst Malthusian predictions.
Bloom

et

al.

identify

five

reasons

that

population aging in developed countries is not as
harmful to the economic engine as it might first
appear:
1.

Changes in labor force participation are

more modest because longevity leads to longer
working lives;
2.

Longer life expectancy improves welfare

by expanding the population’s lifetime budget;
3.

Welfare of the population depends on

consumption which remains high with age;
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4.

Longer working life

results in more

saving and less consumption prior to retirement;
while the choice to retire early will require greater
savings

in

early

life:

average

income

and

consumption can remain high in either case; and
5.

Overall transfers between generations, in

the United States at least, tend to run from the
elderly to the middle aged households, undoing
some of the effects of government policy (i.e.
Social Security and Medicare).
IV.

CONCLUSION – THE BARDS SAY IT BETTER

“Do not deprive me of my age. I have earned it.”
― May Sarton, The Poet and the Donkey: A
Novel
“a life can change in a tenth of
a second.
or sometimes it can take
70
years.”
― Charles Bukowski, Betting on the Muse:
Poems and Stories
“All statistics have outliers.”
― Nenia Campbell, Terrorscape
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The Implications of Demographic Change in the Legal
Profession
This is a document about the future. Thus by definition it is speculative. It is also difficult to be
neutral when being speculative thus, of necessity, the author has had to make value judgments
with respect to what is an important trend and what are the potential implications. It is not
uncommon in futuristic thinking to find possible contradictions or conflicts in implication
statements emerging from the same trend or connected trends. Many trends are interconnected
– a consequence of one trend or situation may be heightened or mitigated by the existence of the
other trend. Many factors may collide to increase competition between law firms – for example,
rd
business lost to 3 party paralegals and Internet services. Other factors may increase business
and therefore reduce competition – for example, the ageing of the population, successful
international negotiations around GATT. There is seldom a unitary cause and effect paradigm at
work.
Discussing implications is complicated by the paucity of quantitative data pertaining to lawyers
and law firms as well as the lack of strong models for forecasting human reactions to change and
the entropy (ability to resist change) of organized systems such as the legal profession. There
are many pundits, but few true monitors to rely upon when trying to examine the profession.
This is Document 1 and it covers the implications of Key Demographic change. There are 3 other
documents in the series. Document II, looks at the implications of what others have said in the
literature, Document III examines the potential economic consequences of these forces of
change, and Document IV provides a listing of the common threads found in the forces of change
and hints at possible future activities and approaches that might be utilized by the Canadian Bar
Association to address change.
THE IMPLICATIONS OF DEMOGRAPHICS
While the topic of this document is the demographics of lawyers, we should note that the shifting
demographics of the general population and social change are opening new specialties targeting
the baby boom and the growing cadre of retirees. Elder law, for example, is becoming a
recognized area of practice, focusing on issues such as estate planning, reverse mortgages,
employment law, health-related issues and the particular needs of the elderly. Whether the shift
in population dynamics is indeed heralding new business at law firms across the country is
currently unknown.
It is assumed that the reader of this document (the CBA Futures Committee) is familiar with the
demographics compendium and addendum. Thus tables and charts are not included here except
when they are needed for emphasis.
This document provides a heading that describes what one might call a KEY trend – i.e., one that
will likely change something about lawyers, about law firms, or about the services offered by the
profession to business, government and individuals.
THE TRENDS
It should be noted that examination of the most recent census data and comparison with previous
censuses as well as data on the general population did not reveal major differences in the classic
demographic characteristics of lawyers versus the general population. For example, rates of
marriage and divorce, the proportion of families with children, etc., are all similar when compared
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to the general population. This suggests that lawyers to a great extent are not demographically
that much different from the rest of the working population.
Another noticeable non-differentiating feature is that males work at home almost as much as
females. According to Statistics Canada, 6.7 % of male lawyers work at home, and, 6.3% of
female lawyers work at home.
The trends set out below represent the major demographically related changes visible to date that
this author suggests may impact the profession, its organization and its service offerings.

KEY DEMOGRAPHIC TREND #1
Feminization of the Profession
The major demographic trend that is overtaking the legal profession is clearly the increased
numbers of females entering law school, being called to the bar, and practicing law. Females now
outnumber males in law school, lawyers called to the bar, and lawyers under the age of 30.
Conversely, in the ranks of older lawyers the ratio is almost nine males to one female. There was
a similar picture in medicine a few decades ago.

Age Cohorts of Lawyers - 2001
Age Females
15-19
15
20-24
700
25-29
4055
30-34
4505
35-39
4645
40-44
3865
45-49
2615
50-54
1640
55-59
60-64
65-74
75+
Total

Males
% Male
10
40.0
385
35.5
3080
43.2
4945
52.3
5735
55.3
61.7
6235
73.6
7275
81.4
7190

%Female
60.0
64.5
56.8
47.7
44.7
38.3
26.4
18.6

85.7
87.4
93.6
93.2

14.3
12.6
6.4
6.8

685
290
140
35

4090
2015
2035
480

23185

43480

Source: Census of Canada

= Baby Boom Generation
Potential Implications:
•

An increasing number of women will move into management and partnership roles in
firms of all sizes.
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•

This has the potential to create gender conflict in firms when and if firms attempt to
rationalize their senior structure to improve the male-female ratio through selective
recruitment of an increased number of females in senior ranks.

•

This would also likely occasion a change in organization values and even structure as
established by senior (increasingly female) corporate leaders.

•

Work routines and practices will have to recognize major increases in maternity leave
combined with a likely increase in paternity leave. There will be an inevitable rise of the
importance of family based values and work-life balance which will drive the need to
adjust caseload and work time with family commitments and responsibilities.

•

Firms may react to this in the obvious ways, i.e., by
Ensuring that assigned work always has a backup lawyer
Increasing the use of contract lawyers who will commit to specific time
commitments
On-site daycare or subsidized daycare
Flexible hours
Increased working at home
Increased use of paralegals to decrease the hours required for skilled legal
services
Shifting to a wage + commission basis rather than billable time for some
associates

•

Some would argue that feminization of the profession will bring with it a decrease in the
incomes of associates and a decrease in the number of partnerships. This would be
driven by several factors including the desire to keep firm control in the hands of senior
(male) lawyers as well as the willingness of young female lawyers to make economic
tradeoffs for more control over their lives and work schedules.

KEY DEMOGRAPHIC TREND #2
The ethnic and visible minority mix of the population is increasing rapidly
The ethnic and visible minority mix of Canada is changing dramatically but this does not appear
to be reflected in make up of the legal profession.
Data on the ethnicity of the legal profession are poor. Neither the CBA nor the law societies keep
complete or good information on the ethnicity of their clientele. However the Census of Canada
reports that in 1996 94% of lawyers were white, while 87% of the general labour force was white.
In 2001 93% of lawyers were white – a one percentage point increase over 5 years in visible
minority lawyers. Three-quarters of non-white lawyers are South Asian, Black or Chinese.
Potential Implications:
•

Additional fragmentation or isolation of lawyers (especially in small firms) organized by
ethnic group and service specific communities because of language or common issue
perceptions – e.g. Chinese lawyers association, Arab and Muslim lawyers, etc.

•

Pressure from government and internal management to bring ethnic representation ‘in
line’ with the population mix. This would likely be focused on areas of high concentration
of ethnic and visible minority populations such as the major centres of each province.
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•

Negative attitudes towards the profession by minority groups because of the lack of a
representative workforce.

KEY DEMOGRAPHIC TREND #3
The supply of lawyers is steadily increasing
The law schools continue to pump some 3500 graduates into the market on an annual basis
(steady over the last decade and a half) fuelling discussion of whether there are too many
lawyers when compared against the economic demand for legal services and rising competition
from paralegals, MDP-like firms, new Internet virtual law service firms etc.
About 2500 of these
graduates are called to the bar (again steady over the last decade and a half), and the remaining
1000 graduates move into other or related disciplines.
Note that small, medium, and large law firms increased their numbers over the last decade until
recently when firms of all sizes, except for solo practitioners, declined in numbers.

Law Firms by Size – Canada
2002 1 yr % Change
13501
+5.7

1997
10576

1999
11804

2001
12772

2-10 Lawyers

4738

4641

4620

3909

-5.7

11-25 Lawyers

294

306

376

249

-15.4

26-50 Lawyers

87

81

92

67

-33.8

51+ Lawyers

60

76

79

53

-27.2

Total Less Sole Practitioners

5179

5104

5167

4278

-17.2

Professional Corporations

2834

3190

3615

4086

+17.2

Sole Practitioners

The rise in solos in the face of a decrease on all other fronts is suggestive of either the availability
of new business to attract individuals into solo practice, or that there are barriers to entry into the
larger firms and solo practice is a sustaining activity.
Potential Implications of an increasing supply of lawyers:
•
•
•

Increased competition for entry positions
A decrease in starting salaries because of an oversupply of new entrants
A continuing increase in sole practitioners and small firms until such time as the
economics of the small law firm become untenable
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•
•
•
•
•

•
•
•
•
•
•

An influx of lawyers into the civil service (government as a sector of employment
has risen from 10.6% of lawyers working in this area in 1996 to 12.7% in 2001)
A shift to other disciplines or careers by law school graduates and in the future,
decreasing enrolments in law schools
A decrease in earnings because of competition among overstaffed law firms
The creation of niche and specialized practices that require a need for deep
subject matter knowledge in order to create and sustain demand for services
The development, by lawyers and technologists, of alternative and competingfor-service employers such as virtual law firms, paralegals, consulting firms, and
specialized accountancies and management organizations.
An increase in lawyers willing to work part time
An increase in the ranks of contract lawyers
Creative advertising and promotion by law firms scrambling to create new
markets
Creative offerings of additional types services, such as consulting, management,
and privacy related services to existing clients
A lowering of retirement age or early-firm-leaving to make space for new entrants
Attrition (early leaving) from the profession by lawyers looking for more rewarding
or less competitive work elsewhere

KEY DEMOGRAPHIC TREND #4
Continued growth in self-employed lawyers in single or small firms
•
•

Growing competition for the most non-profitable components of the profession,
real estate, wills and estate planning, insurance, document filing, etc.
A potential shake-out and attrition from the profession when and if competition
becomes intense

KEY DEMOGRAPHIC TREND #5
A major gender difference in self-employment
The percentage of women who are self employed is falling, suggesting that they are either finding
entrees into larger law firms or are leaving the profession. We are not sure which of these is the
case.
Also, the percentage of males who are self employed is rising, suggesting either that male
lawyers are moving out of law firms, voluntarily or involuntarily, or that there is some unknown
force that makes self employment attractive to this group.

Potential impacts:
•

Since it is unclear exactly what is taking place in the reshaping of the gender profile of
solo law practices, the implications are equally unclear and therefore no attempt is made
here to speculate.
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The tables below indicate the gender difference is self-employment.

Lawyers by Class of Worker 2001

Employees
Self Employed

Number
33675

%
52.3

30740

47.7

Source: 2001 Census of Canada

Males x Class of Worker 2001
Number Percent
Employed
18005
42.6
Self employed
24235
57.3

Percent 5 yrs
earlier in 1996
37.1
62.9

Source: 2001 Census of Canada

Females x Class of Worker 2001
Number Percent
Employed
15670
70.6
Self Employed
6505
29.3

Percent 5 yrs
earlier in 1996
67.3
32.7

Source: 2001 Census of Canada

- end -
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Lawyers are getting older. Not just each of us, individually, but all of us as a group. This is a
product of two primary forces: fewer young people are becoming lawyers, and people who are
already lawyers are living and working longer.
PART I:

THE NUMBER OF YOUNG PEOPLE ENTERING THE LEGAL
PROFESSION IS FALLING

Fewer people are taking the LSAT…
The number of people taking the LSAT peaked in 2009-2010, and since then has fallen by
almost 45%:

Source: Law School Admission Council, LSAC Volume Report 2015
Fewer people are applying to law school…
As an absolute number, the number of all law school applicants is down dramatically since the
early 2000’s, from about 100,000 to under 60,000:

Source: Inside the Law School Scam, The Twenty Year Drop; February 3, 2013
{W4866026.1}
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Since 2009-2010, the number of applicants to ABA accredited law schools has fallen by half:

Source: Law School Admission Council, LSAC Volume Report 2015

As a percentage of everyone obtaining undergraduate bachelor’s degrees in a given year, the
number of graduates that apply to law school has fallen dramatically since the late 1980s. More
college graduates are simply choosing other careers.

Source: Inside the Law School Scam, The Twenty Year Drop; February 3, 2013
{W4866026.1}
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Similarly, the percentage of college graduates over 25 years old that apply to law school has
been falling steadily since the early 1990s.

Source: Inside the Law School Scam, The Twenty Year Drop; February 3, 2013
Correspondingly, fewer people are attending law school…
The number of people enrolled as first year law students increased by nearly 30% in the 27 years
between 1983 and 2010, but fell by 15% in the two years thereafter:
ABA: Law School Enrollment
Academic
Year
2012 - 2013
2011 - 2012
2010 - 2011
2009 - 2010
2008 - 2009
2007 - 2008
2006 - 2007
2005 - 2006
2004 - 2005
2003 - 2004
2002 - 2003
2001 - 2002
2000 - 2001
1999 - 2000
1998 - 1999
1997 - 1998
{W4866026.1}

First Year
Enrollment
44,481
48,697
52,488
51,646
49,414
49,082
48,937
48,132
48,239
48,867
48,433
45,070
43,518
43,152
42,804
42,186

4

1996 - 1997
1995 - 1996
1994 - 1995
1993 - 1994
1992 - 1993
1991 - 1992
1990 - 1991
1989 - 1990
1988 - 1989
1987 - 1988
1986 - 1987
1985 - 1986
1984 - 1985
1983 - 1984

43,245
43,676
44,298
43,644
42,793
44,050
44,104
43,826
42,860
41,055
40,195
40,796
40,747
41,159

Shown graphically:

Source: Quartz: Cost Benefit Analysis; US Students are Fleeing Law Schools and Pouring Into
Engineering, March 10, 2015
And more people are dropping out of law school…
Compounding this problem, the number of people leaving law school before they graduate had
for years been decreasing, but since the early 2000 has increased significantly:

{W4866026.1}
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ABA APPROVED JD ATTRITION: FALL 2013
Academic
Year
2012 - 2013
2011 - 2012
2010 - 2011
2009 - 2010
2008 - 2009
2007 - 2008
2006 - 2007
2005 - 2006
2004 - 2005
2003 - 2004
2002 - 2003
2001 - 2002
2000 - 2001
1999 - 2000
1998 - 1999
1997 - 1998
1996 - 1997
1995 - 1996
1994 - 1995
1993 - 1994
1992 - 1993
1991 - 1992
1990 - 1991
1989 - 1990
1988 - 1989
1987 - 1988
1986 - 1987
1985 - 1986
1984 - 1985
1983 - 1984

Total
Attrition
6,356
6,686
6,794
6,165
6,176
6,460
6,487
6,869
6,281
6,814
6,213
5,923
5,806
5,938
5,718
5,914
5,649
5,822
5,854
5,460
5,393
5,458
5,432
5,755
6,075
5,859
5,932
6,838
7,312
7,335

Which means overall enrollment is falling…
Together, these trends have caused the total number of people enrolled in law school, and thus
available to graduate and become lawyers, to fall markedly in the last three years:

{W4866026.1}
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Source: Quartz: Cost Benefit Analysis; US Students are Fleeing Law Schools and Pouring Into
Engineering, March 10, 2015
And law students are graduating with enormous debt to boot…
ABA 2013 Annual Questionnaire, ABA Approved Average Amount
Borrowed Fall 2013
Academic
Year
2011 - 2012
2010 - 2011
2009 - 2010
2008 - 2009
2007 - 2008
2006 - 2007
2005 - 2006
2004 - 2005
2003 - 2004
2002 - 2003
2001 - 2002

{W4866026.1}

Public
$84,600
$75,728
$69,687
$58,591
$56,465
$53,836
$54,509
$51,056
$48,910
$45,763
$46,499

Private
$122,158
$124,950
$106,249
$91,506
$86,429
$80,385
$83,181
$78,763
$76,563
$72,893
$70,147
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PART II:

THE NUMBER OF OLD PEOPLE OCCUPYING THE LEGAL
PROFESSION IS RISING

Good age-related demographic information about lawyers is hard to come by. The most recent
demographic information available from the American Bar Association was compiled in 2005,
when it published the following information (most recently reported in 2013).
ABA Lawyer Demographics 2013
Age
< 29
30-34
35-39
40-44
45-54
55-64
65+
Median Age
Over 45
Over 55

1980
15%
21%
15%
9%
16%
12%
13%
39

1991
10%
16%
18%
18%
18%
10%
10%
41

2000
7%
12%
14%
15%
28%
13%
12%
45

2005
4%
9%
13%
13%
28%
21%
13%
49

41%
25%

38%
20%

53%
25%

62%
34%

The takeaway: in the 25 years leading up to 2005:
the median age of lawyers had increased by 10 years, from 39 to 49,
the percentage of attorneys over age 45 had increased from a significant minority of 41%
to a significant majority of 62%,
the percentage of lawyers over 55 rose from 25% to 34%, and
the percentage of lawyers under age 30 fell by almost 75%, from 15% to 4%.
These trends have continued.
In response to a 2007 survey, responding jurisdictions reported that lawyers age 65 or older
represented between 9% and 20% of the jurisdiction’s total active lawyers. Most jurisdictions
reported that 13% to 16% of their active lawyers were 65 or older. NOBC (National
Organization of Bar Counsel)-APRL (Association of Professional Responsibility Lawyers)CoLAP (ABA Commission on Lawyer Assistance Programs) Second Joint Committee on Aging
Lawyers Final Report, April 14, 2014. Given the large percentage of baby boomer lawyers,
{W4866026.1}
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within a few years of 2014 more than 50% of lawyers will be over 50. Id. By some estimates,
25% of all practicing attorneys will be 65 or older in 2013. Above the Law: Partners in Practice,
the Era of Mandatory Retirement, September 26, 2012. This would represent a doubling of the
portion of all attorneys who were over 65 in the short eight years between 2005 and 2013.
According to this source, about 60% of law partners were 55 or older in 2012. Id.
Like everyone else, lawyers are also living longer: the life expectancy of lawyers who are 65 is
20 years, with most of that time expected to be spent in good physical and mental health. Recent
economic conditions have also caused many of these lawyers to postpone retirement and work
longer. Id. While normal retirement for lawyers remains age 65, the most common choice for
mandatory retirement age among large law firms (half of which still had mandatory retirement
age on the books in 2012) was 70. Id.

{W4866026.1}
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I.

INTRODUCTION

The key issue in any chemical exposure case is proof of causation. That is, the plaintiff is
required to prove that he or she is exposed to the defendant’s chemical product, that the product
is capable of causing plaintiff’s injuries, and that in the particular case, the chemical actually did
cause the harm. Virtually all such cases require the use of expert witnesses. Indeed, these cases
typically require the use of multiple expert witnesses on both sides of the case. The purpose of
this paper is just to explore the effective use of expert witnesses in chemical exposure cases from
the perspective of the client, trial counsel, and the expert.
II.

PROOF OF CAUSATION

As mentioned above, virtually all American courts require proof of causation in a toxic
tort case. This has been considered the most difficult problem in products liability cases
involving toxic substances. Products Liability, Matthew Bender & Company, Inc., (2014), 5-55,
§ 55.03 Proof of Causation, [1]. First, plaintiff must show that the substance or chemical in
question is capable of causing the injury in question. This is typically referred to as “general
causation.” Id. Next, a plaintiff must show that the chemical actually caused the injury in this
case. This is known as “specific causation.” Id. In chemical exposure cases, the plaintiff
typically must show that the dose or amount of the chemical is capable of causing “injury to
humans” and that the plaintiff was exposed to sufficient levels to cause the illness in the case at
hand.
Under Federal Rule of Evidence 702 and similar state rules of evidence, expert witnesses
may testify in a case based upon their “knowledge, skill, experience, training, or education” if
“the expert’s scientific, technical, or other specialized knowledge will help the trier of the fact to
understand the evidence or to determine affect and in issue.” Fed. R. Evid. 702(a). In most
chemical exposure cases, the scientific knowledge necessary to prove general and specific
causation is outside the experience of the jury and, therefore, requires the use of expert
testimony.
III.

THE NEED FOR EXPERT WITNESSES

Depending on the case, there are many reasons why a client might chose to retain an
expert witness. If it is expected that the expert will testify at trial, the expert will need to be
qualified under Federal Rule of Evidence 702. Of course, there are also times when an expert is
retained simply as a consultant, or for purposes other than as a witness who will testify at trial.
When selecting an expert to testify, however, it is essential that the practitioner first consider
whether, as a threshold matter, the expert will be able to present information which will “help the
trier of fact understand the evidence or to determine a fact and issue.” (Fed. R. Evid. 702(a)).
Thus, it is important to review the expert’s qualifications as well as the information that is
considered outside the common understanding of a juror.
It is important to keep in mind that all witnesses are not necessarily experts by virtue of
education or training – some are qualified due to their experience in an area alone. Nevertheless,
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it is important to review the expert’s qualifications alongside the requirements of Evidence Rule
702(a), or your state law equivalent.
Since an expert is permitted to render testimony by way of an opinion, the rules require
that expert witness should be used only where required to help the jury “understand the evidence
or determine a fact at issue.” Attempting to use an expert where the issue is within the common
understanding of a juror, may result in an objection from the opponent. Thus, care must be used
to properly prepare your expert under applicable evidentiary rules and practice to be certain that
the expert is providing the required assistance to the jury in matters outside of their common
experiences.
IV.

RECRUITING EXPERT WITNESSES

Our panel will present experiences on recruiting an expert witness, and our experts on the
panel will also discuss how they were initially retained to be involved in litigated matters.
Unlike fact witnesses in a case, there is some latitude for the client and the trial attorney to select
the appropriate expert witness in any particular case requiring expert testimony. While you may
often be “stuck” with your fact witnesses to some degree, you are at some liberty in hand-picking
the right expert to use in a particular case. Choosing the right expert for your case can go a long
way towards a successful case resolution.
There are a multitude of factors to consider in recruiting and selecting the right expert
witness. Obviously, in a chemical exposure case, the client and trial counsel should select an
expert who is appropriate for the chemical or product involved in the claim. Factors such as the
witness’ appearance, experience as a witness, geographical location, and demeanor as a witness,
cost and a variety of other factors will need to be considered. Have you used this expert in the
past? Have you used the expert too much? Does the expert have enough experience? Does the
witness have any quirks or habits that will reflect poorly upon you and your client? Our panel
will discuss these factors and their experiences in detail.
V.

TYPES OF EXPERTS IN A CHEMICAL EXPOSURE CASE

With respect to a chemical exposure case, there are traditionally several types of expert
witnesses who will be utilized to help the jury understand the scientific and technical evidence or
explain a scientific fact in dispute.
A.

Epidemiologist

Epidemiology is the study of the incidence, distribution, and etiology or
cause of disease in humans. Many courts have suggested that epidemiology
evidence is the best evidence of general causation in a toxic tort case. Norris v.
Baxter Healthcare Corp., 397 F.3d 878, 882 (10th Cir. 2005). Epidemiologists
will use epidemiological studies to show the incidence of the disease given a
particular exposure to a chemical. Often times the plaintiff in a chemical
exposure case will also use epidemiologists or other experts to try and establish
the causation link through the use of epidemiological studies. The defense use of
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an epidemiologist can be extremely useful in pointing out the flaws in plaintiff’s
epidemiological evidence. For example, the defense epidemiologist can assist in
attacking plaintiff’s expert in the following ways:
1.

Identifying Plaintiff’s Expert’s Selective Use Of Published
Scientific Literature– “Cherry Picking”

Several appellate courts have affirmed the trial court’s
exclusion of the testimony of plaintiff’s experts where the experts
ignore epidemiological studies that found no link between
exposure to the defendant’s product and the disease suffered by the
plaintiff. These omissions render the expert’s methodology not
“medically and scientifically valid.” Norris v. Baxter Healthcare
Corp., 397 F.3d 878, 882 (10th Cir. 2005).
This is a familiar theme in chemical exposure cases.
Plaintiffs will often use experts who selectively choose positive
studies only, while ignoring the weight of scientific literature.
Using defense experts to level the playing field and point out flaws
in the selection of epidemiology studies is essential to rebutting the
plaintiff’s evidence. This is tedious, but essential work that must
be conducted by your technical expert.
2.

Pointing
Out
Insufficient
Epidemiological Studies

Number

Of

Valid

In other cases, plaintiff’s expert will base their opinions
upon a single study or a few isolated studies which do not
represent the weight of the scientific community evidence. For
instance, in a suit alleging a link between Bendectin and limb
reduction birth defects, the Texas Supreme Court found that an
isolated study involving a statistically significant association
between ingestion of the drug and limb defects was legally
insufficient to prove causation. Merrill Dow Pharmaceutical, Inc.
v. Havner, 953 S.W.2d 706 (Texas 1977). See also, Grant v.
Bristol Meyers Squib, 97 F.2d 986 (Dist. of AZ 2000).
3.

Improper Interpretation Of Epidemiological Studies

Your expert can also point out this type of flaw in
plaintiff’s expert’s analysis. In Mitchell v. Gencorp., 165 F.3d
778, 781-83 (10th Cir. 1999), the appellate court upheld exclusion
of expert testimony that relied on studies of benzene, rather than
specific chemicals at issue in the case at hand (toluene, xylene,
hexane, and heptane). The court also affirmed the exclusion of the
plaintiff’s expert’s testimony because the studies on which the
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expert related to a disease was other than the one at issue in the
litigation. (CML as opposed to AML).
4.

Challenges To The Quality Or Methodology Used By The
Epidemiological Studies Relied Upon

Your expert can assist in analyzing the studies and
challenging the strength or confidence that the study reports;
alternatively, pointing out the biases in the study, including
selection bias and other confounding factors. Our panel can
provide examples of how these challenges can be made.
5.

Plaintiff Reliance On Animal Studies

Many courts have held that extrapolations based upon
animal studies are always susceptible to challenge. Courts have
held that the studies have limited usefulness in determining the
question of toxicity in humans. Valentine v. PPG Industries, 821
N.E.2d 580, 593 (Ohio App. 1994). For instance, the U.S. Supreme
Court approved of the district court’s rejection of the plaintiff’s
attempt to use high dose animal studies as a basis for showing a
link between PCBs and cancer. In G.E. v. Joiner, 522 U.S. 136,
1997, U.S. LEXIS 7503 (1997), the court noted that the district
court appropriately rejected the plaintiff’s attempt to use high dose
animal studies to extrapolate their opinions:
“The infant mice in the studies had massive doses
of PCBs injected directly into their peritoneums or
stomachs. Joiner (the plaintiff) was an adult human
being whose alleged exposure to PCBs was far less
than the exposure in the animal studies. The PCBs
were injected into the mice in a highly concentrated
form. The fluid with which Joiner had come into
contact generally had a much smaller PCB
concentration of between 0 and 500 parts per
million … The studies were so dissimilar to the
facts presented in this litigation that it was not an
abuse of discretion for the district court to have
rejected the expert’s reliance on them.”
Joiner at 144.
Here again, using an experienced
epidemiologist who can dig into the studies relied upon by the
opposing side will almost always yield good results and provide
defense counsel with ammunition for deposition and trial.
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B.

Toxicologist

Toxicology is the branch of biology, chemistry, and medicine concerned
with the study of the adverse effects of chemicals on living organisms. Dwyer v.
Sec’y. of HHS, 2010 U.S. Claims LEXIS 86 (2010). Toxicologists specialize in
evaluating adverse health risks posed by certain chemicals. In the area of toxic
torts, we are typically dealing with clinical or medical toxicologists – those
medical doctors who are also board certified in toxicology. Risk assessment
toxicologists also focus on quantifying and assessing risks from chemical
exposures. Toxicologists are helpful in assisting the defense in understanding the
dose necessary to cause a particular illness. Typically, toxicologists will rely
upon the scientific literature in the area to make this assessment.
The relationship between dose and effect (dose-response relationship) is
the hallmark of basic toxicology. Journal of Law and Policy under the title
“Science for Judges I: Papers on Toxicology and Epidemiology.” 12 J.L. &
POL’Y 1, p. 15 (2003). “Dose is the single most important factor to consider in
evaluating whether an alleged exposure caused a specific adverse effect.” Id. at
11. Your medical toxicologist can assist you, and eventually, the jury in
understanding the amount or dose of a chemical necessary to produce a certain
disease in humans. When confronting plaintiff’s experts, the defense toxicologist
is invaluable in assessing the reliability of the plaintiff opinions. This can be done
through an analysis of the scientific method used by the opponent. While many
plaintiff expert witnesses will claim that they base their opinion on the “scientific
method,” close analysis will demonstrate that they have departed from the famous
precepts of Sir Bradford Hill.1 Here are some examples of the types of challenges
that can be made to plaintiff’s causation arguments.
1.

Case-Control Studies

Courts have rejected plaintiff’s attempt to use case-control
studies as evidence of general causation. In Knight v. Kirby Inland
Marine, Inc., 482 F.3d 347 (5th Cir. 2007), a toxic tort action
alleging on-the-job exposure to benzene caused plaintiff’s cancer,
the court found no abuse of discretion in excluding the plaintiff’s
toxicology expert and affirmed summary judgment for the
defendants. The plaintiff’s expert relied on more than 50 casecontrol studies to reach his conclusion on general causation, i.e.,
that exposure to benzene can cause cancer. The court found that
while case-control studies are not per se inadmissible evidence on
general causation, there was an analytical gap between all 50
studies in any relevant conclusion of general causation in that
particular case.
Austin Bradford Hill, The Environment and Disease: Association or Causation? 58 Proc. Royal Soc’y Med. 295,
299 (1965).
1
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2.

The Wrong Chemical

Toxicologists can also be useful in debunking the claim
that exposure to other chemicals can be used as a basis for drawing
conclusions about the chemical at issue in the case. In a toxic
exposure case arising at an industrial plant, the Ninth Circuit held
that it was an abuse of discretion for the district court to admit the
testimony from a toxicologist that a plaintiff suffered from
encephalopathy which was caused exposure to certain solvents.
The testimony lacked reliability because it was based on studies
involving other organic solvents, and there was no showing that it
was scientifically acceptable to draw general conclusions about the
neurotoxicity of the solvents from studies of other chemicals,
especially when testimony indicated that small differences in
molecular structure often has significant consequences. Further,
the plaintiff’s exposure was neither long enough nor intense
enough to fall within the ranges described in the studies.
Moreover, there was no showing that an extrapolation outside
those ranges was scientifically acceptable. Schudel v. General
Electric Co., 120 F.3d 991 (9th Cir. 1997). See also: McClain v.
Metabolife Intern., Inc., 401 F.3d 1233 (11th Cir. 2005), expert’s
opinions
about
ephedrine
based
on
analogy
to
phenylpropanolamine were properly excluded as not scientifically
valid.
3.

Incomplete Scientific Evidence

Courts will also exclude plaintiff’s medical toxicologist
opinions when the expert attempts to base his opinion on
incomplete or scanty scientific research. For example, in a case
where the plaintiff toxicologist relied on other studies to support
his opinion about the toxicity of ephedrine and caffeine the court
analyzed those other reports and found that they did not support
the expert’s opinion. McClain, supra at 1248. Indeed the authors
of the other reports specifically indicated that their research did not
support a causal link. Id. at 1248.
As these cases suggest, detailed and careful analysis of the studies
referenced by plaintiff is necessary in order to uncover the flaws that will lead to
exclusion of plaintiff’s expert testimony. This work requires a thorough
knowledge of the body of scientific research and a rigorous application of the
scientific method to any analysis of causation. Our panel will discuss additional
examples of this type of analysis in real world chemical exposure cases.
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C.

Industrial Hygienists

Industrial hygienists are also frequently utilized in chemical exposure
cases. Industrial hygiene is the science and art devoted to the anticipation,
recognition, prevention and control of those environmental factors or stressors
arising in the workplace or other areas which may cause sickness or impaired
health. American Industrial Hygiene Association, www.aiha.com. In the context
of chemical exposure cases, industrial hygienists are essential in assessing the
workplace, home or other building space or location where toxic exposures are
alleged to have occurred. Typically, these experts are trained to monitor and
observe a workplace or other space to determine the amount or quantity of a
particular chemical or toxin to which a person may be exposed by all routes,
including inhalation, dermal absorption, and ingestion. These exposure
assessments form the basis of all further inquiry into the question of causation.
In chemical cases, hygienists are often used to make exposure assessments
of a workplace. These can be actual measurements of airborne or dermal
exposures to substances, or they can be “assessments” conducted away from the
actual workplace. Exposure reconstruction, which can involve simulation or
surrogate exposure data, or a combination of surrogate data and exposure
modeling calculations are useful in trying to recreate or reproduce the actual
workplace conditions that a plaintiff may have been exposed to. For any of these
approaches, defense counsel needs to provide the most accurate data possible to
the industrial hygienist in order to produce a high quality expert opinion and one
that the expert can defend on cross-examination.
Like all other expert witnesses in a chemical exposure case, the opinions
of the industrial hygiene experts must meet the reliability standards established by
the particular jurisdiction. Failure to utilize accepted methodologies or improper
measuring techniques can lead to the exclusion of plaintiff’s expert opinions.
1.

Incorrect Or Poorly Applied Exposure Assessment Methods

For example, in a case where plaintiff’s industrial hygienist
attempted to show that the level of volatile organic compounds in
the defendant’s carpet exceeded background levels in a home, his
improper application of the “back extrapolation” theory was
rejected by the court and, therefore, his opinions were excluded as
unreliable. Heller v. Shaw Industries, Inc., 167 F.3d 176 (3rd Cir.
1999). Similar errors in the application of scientific principles will
be discussed by our panel.
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2.

Unrealistic Inputs Or Assumptions

In another example, plaintiff’s industrial hygienist
estimated exposure to benzene as a component of a mixture of
organic solvents. The use of improper exposure assumptions in
calculating the benzene exposure potential led to analogous
exposure estimates for the other solvents in the mixture (which
were present in much larger quantities) that were above the
Immediately Dangerous to Life and Health exposure levels
established by NIOSH and therefore unreliable. Andrews v. U.S.
Steel Corp., et al.
D.

Other Types Of Experts

Depending on the case and the issues involved, the use of a variety of
other types of experts may be used in chemical exposure cases. Medical
oncologists, especially treating physicians, can be useful in explaining to jurors
the actual cause of a particular plaintiff’s illness. Where there are other causes for
a particular disease, which have not been excluded by the opposing expert, your
medical doctor can help the jury understand the true, or most likely cause of the
disease. For example, where the medical history of the patient contains evidence
of alternative cause, your expert can point this out and you can argue that the
plaintiff's failure to rule out the cause as a differential diagnosis makes the
proffered opinion unreliable and inadmissible at trial.
Other experts which might be considered include warnings and human
factors experts, experts on government regulations or standards, and statisticians.
VI.

PREPARATION

Obviously, it is important to properly prepare yourself and your expert to successfully
defend the case. There is nothing worse than having an expert on the witness stand and learning
that you didn't anticipate an argument made on cross-examination, or that you failed to provide
your expert a key document or fact. What does the expert in a chemical exposure case need?
A.

Client Perspective

Obviously, one of the key needs of any is that the expert witness be
successful in communicating the client’s position to the jury. Beyond this
ultimate goal, however, a client is typically interested in selecting a winning
expert at a reasonable cost. In chemical exposure cases, however, early selection
of the proper experts can shape the future of the success of the litigation. When
faced with the prospect of multiple similar lawsuits against the company, making
an early mistake on expert selection can affect the company for years down the
road. Therefore, it is essential that the client invest the resources available to
select the best expert early in the development of the toxic tort. The client must
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also continually monitor the development of the cases and adjust the use of
experts to meet the changes in those developments. For instance, in the asbestos
area, when it was determined that plaintiffs were beginning to make lung cancer
claims, clients who were out in front of the issue knew that they could no longer
rely exclusively on the experts that they traditionally used. They had to go back
to the well and select and retain different experts to meet the new claims
presented by the plaintiffs. Our panel will share their experiences in navigating
these challenges.
B.

Expert Perspective

Experts in a chemical exposure case, like most experts, will require a
complete set of all of the necessary depositions, documents, or other evidence
expected to be used in the case. The last thing the expert wants is to be blindsided
in cross-examination because they did not have particular fact or document
crucial to the case. Our panel will discuss other preparation from the expert
perspective that is essential to their ability to perform at their best.
C.

Preparation Of Legal Counsel

From the perspective of the trial counsel, providing both the client and the
expert with what they need is the major goal. In addition, the legal counsel
should perform the necessary background checks of the expert to determine
whether there are any questions that might need to be answered before there is
any testimony at trial.
VII.

PREPARING THE EXPERT REPORT

Where the expert is required to provide an expert report before testifying in court, the
client, the expert and counsel should all work together to make certain that the report will
adequately set for the necessary expert opinions and that it will also survive Daubert/Frye
challenges. Our panel will discuss the steps in preparing a top-notch expert report and provide
guidance on the best practices. There are some key points to creating the best expert report:
A.

Discoverability Of Communications With Experts

In the past, communications with an expert witness were subject to
discovery by the opponent. Effective December 1, 2010, however, the Federal
Rules of Civil Procedure were amended to acknowledge the fact that experts and
trial counsel often needed to communicate to prepare a proper and effective expert
report. Rule 26(b)(4)(B) now states that drafts of expert reports or
communications between the expert and the lawyer—regardless of form—are
now protected from disclosure, with certain exceptions relating to discovery of the
expert’s compensation and the basis of the data or assumptions provided by
counsel to the expert. See Fed. R. Civ. Pro. 26(b)(4)(B). Of course, state law of
procedure may be very different, so care should be used to ensure that your
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communication between expert and defense counsel may be protected from
discovery.
B.

Content Of The Expert Report

The Federal Rules of Civil Procedure now require that unless otherwise
ordered by the court, experts who will testify at trial must prepare a written report
with a complete statement of all opinions the witness will express and the basis
for them; the facts or data considered; the exhibits used to support them, among
other things. Fed. R. Civ. Pro. 26(b)(2). Courts have held that the purpose of the
expert report is not to replicate every word the expert might say on the stand. “It
is instead to convey the substance of the expert’s opinion…so that the opponent
will be ready to rebut, to cross-examine, and to offer a competing expert if
necessary.” Metavante Corp. v. Emigrant Savings Bank, 619 F.3d 748, 762 (7th
Cir. 2010).
On the other hand, some state jurisdictions follow a more stringent “four
corners” report requirement. These states require that each and every opinion to
be elicited at trial be contained within the report in sufficient detail to allow the
opponent to rebut the argument. This necessarily results in a much longer and
more detailed report, and it is essential that defense counsel and the expert
understand exactly what the local report requirement may be before submitting an
expert’s report.
C.

Use Of The Report

If it is anticipated that the case may be one for summary judgment or,
perhaps, one that may involve a Daubert/Frye hearing, be sure that your expert
report is drafted with this goal in mind.
VIII.

PREPARING YOUR EXPERT TO TESTIFY IN COURT

When defense counsel prepares an expert witness to testify in a chemical exposure case,
there are several critical areas that should be covered.
A.

Preparing The Witness’ Qualifications

Since you have already selected the best expert and vetted his or her
qualifications, you already have most of the information that you need to prepare
the expert to testify about qualifications at trial. As mentioned above, in a toxic
tort case, because the expert witness often testifies about issues that are on the
frontiers of science, it is important to tailor the qualifications of your expert to the
case at hand. If the expert has done particular research in the scientific area under
consideration, or perhaps has treated cancer patients who have been afflicted with
the same disease as the plaintiff, it is important to highlight these qualifications to
the jury.
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To the extent there are any “negative” qualifications, it is sometimes
effective to bring those out during the qualification portion of your direct
examination. For instance, if the expert has been excluded in a previous case, this
is your opportunity to take away the sting of that ruling before the cross
examination and provide an opportunity for the expert to explain away such
negative fact during the friendly direct examination portion of the testimony.
These are difficult tactical decisions, so it is best to discuss these decision with the
client and the expert so that a coordinated approach can be established and
executed at trial.
B.

Focusing On The Strengths And Weaknesses Of The Plaintiff’s Case

During trial preparations, you should be able to provide your expert with
highlights of the strengths of the plaintiff’s case, and contrast them with the
weaknesses that the plaintiff’s case contains. This way, trial counsel can utilize
the defense expert in a way to highlight the weaknesses of the plaintiff’s case and
explain to the jury why the plaintiff’s arguments are not scientifically valid.
These sessions should also be used to address the defense weaknesses and to
come up with appropriate responses to lessen the impact of any weaknesses in the
defense case.
C.

Developing Defense Themes

Since the trial of a toxic tort case necessarily involves difficult scientific
issues and sometimes mundane statistical analysis or otherwise less than
interesting topics, it is important to develop a defense theme and familiarize your
expert with that theme. Share with the expert your PowerPoint slides or opening
statement so that the expert understands how her testimony will fit within your
trial themes. In many ways, this can assist the expert and streamline the substance
of her testimony so that it fits within the themes and avoids unnecessary
testimony that otherwise may lose the jury.
Of course, of primary importance in preparing the expert is to establish the
case-specific opinions that the expert holds in the case at hand. Reviewing those
opinions and again streamlining them to fit within the overall case theme should
be the goal of any trial testimony preparation. Practicing the delivery of those
themes under mock direct examination and mock cross examination is also a
useful preparation strategy. Rehearsed direct examination is always a good use of
pre-trial preparations. For a good discussion of the use of direct examination of an
expert, see: An In-Depth Look at Direct Examination of Expert Witnesses,
Deborah Kuchler, FDCC Quarterly/Winter 2010.
D.

Developing Trial Graphics
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Flowing directly from the above discussion, trial counsel should be able to
create effective trial graphics and demonstrative exhibits for use before the jury.
Often times, experts can provide useful and interesting graphics which can be
used at teaching aids for the jury or as a road map for the opinions offered by the
expert. Since many of the scientific experts are also teachers, they have
instructive materials that are already prepared or can be tailored for use in your
particular case.
Anatomical illustrations, models, data summaries, and
chronologies are often useful in presenting expert testimony.
E.

Review The Legal Standard For Admissibility

Finally, it is important during pretrial preparation to fully discuss the
evidentiary standard to which expert testimony will be scrutinized. Whether the
case will be considered under the Daubert, Frye, Havner or other state specific
standard, be sure to review those standards with your expert. Highlight where the
expert may be challenged and practice how to respond to those challenges in a
manner which will assure success in permitting the expert to testify to his
opinions to the jury.
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IX.

CONCLUSION
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INTRODUCTION
The use of technology in litigation has evolved significantly over the past two
decades. Even five years ago a decision had to be made whether to use technology
in the court room with a jury. For corporate defendants, concerns about appearing
too slick or sophisticated had to be evaluated. Today there is no question that
technology must be used in the court room for all parties. Jurors, who spend hours
a day in their own technological world expect highly technical presentations from
all parties in order for them to absorb factually dense and technical information in
small, easy to swallow bytes.
Today, technology is used in litigation far beyond the court room in order to
effectively present a party’s case. In fact, a party should consider the effective use
of technology at the outset of the case. Most cases never go to trial. However the
effective use of technology at depositions and mediation can lead to far better
settlements for your clients.
Like technology, analysis of juror insights have evolved over the last 20 years as
well. Even a decade ago only “bet the company” type cases utilized jury research
or jury consultants at trial. Today, jury analysis is an exercise that all parties
should consider investing in. And like technology it is not just saved for the court
room. Understanding how the jury will receive your case can begin as early as
filing your Answer.
This paper will discuss the use of technology throughout litigation and up through
trial. Early investment in jury research and understanding the mindset of your
potential jurors will also be examined.
I.

EFFECTIVE USE OF TECHNOLOGY AT DEPOSITIONS
It goes without saying that the technological advantages of the last decade
have changed the legal landscape dramatically. Applications of video
technology have important implications for the future of the litigation
process. Video depositions, almost universally permitted under Federal
and State Rules of Civil Procedure, facilitate the transfer of information
from pretrial events to the trial event. Traditionally, videotaped
depositions were utilized for the depositions of testifying experts,
particularly medical doctors. Today, most sophisticated plaintiff’s firms
videotape every deposition. From the defense perspective, this can create
additional problems in preparing witnesses for depositions. Conversely,
the savvy defense practitioner should make full use of the technology
available to conduct video depositions.
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In their formative years, most defense practitioners are taught that
depositions are discovery tools designed to elicit facts. This way of
thinking is obsolete. One of the major reasons most sophisticated
plaintiffs’ attorneys videotape depositions is to “Create a sound bite.”
And, if permitted, this “sound bite” will be shown to a jury up to four
times including:
(a)

During plaintiff counsel’s opening;

(b)

During plaintiff’s case-in-chief;

(c)

During cross-examination of the same witness (if called by
the defense); and

(d)

During plaintiff counsel’s closing.

Every defense practitioner must understand how modern videotaped
depositions work to prepare their witnesses for this experience. A video
deposition brings to the forefront the concept of nonverbal communication
including concepts such as channeling, decoding, encoding and rapport.
All of these concepts impact how jurors will evaluate a witness’ video
deposition testimony,
However, it is important to remember that video deposition testimony is
equally available to the defense and can be a tremendous weapon in
defense counsel’s arsenal when utilized effectively and professionally.
This paper will explore the genesis of videotaped depositions up through
and including interactive depositions, also known as smart depositions and
will provide the defense practitioner with the tools to prepare their
witnesses for video depositions and, at the same time, utilize videotaped
depositions as part of their presentation.
A.

GENESIS OF VIDEOTAPED DEPOSITIONS
In the early years of videotaping, the equipment was very
antiquated. Cameras used VHS tapes only. Cameras were at least
three times as large as today’s cameras, bulky, heavy and the
quality was not great. In fact, the lighting levels provided by the
camera were so low, that additional lighting needed to be added.
At times it resembled a mini movie set. Today, almost all
videotaping is done digitally with digital cameras utilizing mini
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DVD tapes and exporting the video to the format of counsel’s
choice, either Mpeg 1, 2 or 4.
In the early years, when the deposition was presented at trial and
played to the jury, the videotaped deposition would not be edited,
but any part of the deposition which was not to be shown to the
jury would then be fast forwarded to the next part of the video to
be played. The videographer would sit with a copy of the transcript
with the portions not to be played X’d out. He/she would have a set
of headphones on to listen and fast forward the VHS tape to the
appropriate sections to be used.
While the process by which counsel and the court review
objections or deposition designations has not changed, the ability
to provide a more seamless edited file has made great strides in
today’s market. Years ago, the equipment used in the courtroom to
play back the video was normally an old style television – not a
flat panel – with a screen no more than 32 inches and the only
audio came through the television. So that the audio could be heard
better, one of the courtroom microphones would be placed close to
the television audio output so it could be heard through the
courtroom sound system. If we moved ahead a decade or two, we
would find that computers were fast enough, portable enough and
software was developed for use in editing video. As a result, there
was the advent of trial preparation software, such as Sanction and
Trial Director, which brought videotaped depositions to a new
level. With this technology we were able to synchronize the audio,
video and text file. The greatest part about having a video-synched
deposition is the ability to create clips or bytes of the transcript.
Delivery of videotaped depositions are now being made on CD or
DVD. The video-synched that is received as a DVT (digital video
transcript). This portable DVT file allows the user to create their
own clips of the deposition directly off the DVD and save the clips
as either a Power Point file, MP4 file (I Pad) or Trial Director file
to be imported into the full Trial Director Presentation software
package.
B.

SMART DEPOSITIONS – THE EARLY YEARS
First use of the smart deposition took place using an Elmo which is
a document camera. In the videotaped deposition, counsel would
project onto a large screen a document to show the witness.
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Counsel would do the markings and/or have the witness make
markings on a document or photo and capture this on videotape to
be used later at trial. There are a number of issues using this type
of technology. First, you needed to have multiple copies of the
same document or photo for the witness or counsel to put markings
on. Counsel would need to request the reporter to put a sticker on
each one of the files as they were made. You could not capture a
digital copy of the document. You could only capture it on the
video. The actual deposition was not being recorded to a hard drive
and a video simultaneously. The video was the only recording.
This could result in a very herky-jerky replay, since the video
camera had to move its focus from the witness to the document or
the document camera and to the projections screen. However, this
was a start and like any new technology, the bugs had to be worked
out.
C.

SMART INTERACTIVE OR SUPER DEPOSITIONS
If you intend to take a videotaped deposition of a witness using
Smart, Interactive or Super Depositions, be sure that you take the
time to either have your deposition exhibits pre-marked or
numbered in such a way that the presenter (trial presenter) is able
to offer up on the screen to the witness the document, x-ray or
photo that you would like. A simple index of the documents with
deposition exhibit numbers would work great. Also, even though
the witness may using tools on the smart board or a monitor to do
mark-ups on the exhibits, you will want to not only have this
information recorded, but you will want to take screen shots of
these documents for later use.
Screen shots can be used as a separate exhibit at trial. If you
capture the document with its present markings, ask the presenter
to capture the file for you. When asking that the file be captured,
tell the presenter the number you want to give to the new exhibit.
For example, if you offer to the witness in a photograph, which
was pre-marked hypothetically Deposition Exhibit 3, the witness
puts an X on the digital document denoting a location, etc., you
would then tell the presenter to capture the new files perhaps,
Deposition Exhibit 3A. By capturing a number in the exhibit at that
time, you can then have that exhibit brought back at any time by
just asking for 3A. You could also use this new exhibit with any
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other witness in a Power Point presentation. The file is captured as
a PDF file.
What a Smart deposition provides to you is the ability to have a
witness see a trial exactly how the jury would see him/her on the
witness stand, but you get the added benefit of being able to make
clips of certain portions of the videotaped deposition to be used
over and over again. You will also have the opportunity to have the
witness pinpoint for you exactly what they are describing in words
into a document, photograph, x-ray, etc. Thus, you create a picture
which is “worth a thousand words.” Attached as Appendix A is
information concerning terminology which will be helpful in
understanding the intricacies of Smart depositions.
D.

THE RULES
Federal Rule of Civil Procedure 30, provides impertinent part, as
follows:
(3)

Method of Recording.

(a)
Method stated in the notice. The party who notices
the deposition must state in the notice the method of
recording the testimony. Unless the court orders otherwise,
testimony may be recorded by audio, audio visual, or
stenographic means. The noticing party bears the recording
costs. Any party may arrange to transcribe a deposition.
(b)
Additional Method. With prior notice to the
deponent and other parties, any party may designate
another method of recording the testimony and in addition
to that specified in the original notice. That party bears the
expense of the additional record or transcript unless the
court orders otherwise.
(4)
By Remote Means. The parties may stipulate – or
the court may on motion order – that a deposition be taken
by telephone or other remote means. For the purpose of this
Rule and Rules 28(a), 37(a)(2) and 37(b)(1), the deposition
takes place when the deponent answers the questions.
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Many states have adopted verbatim or, in large measure, the
Federal Rules of Civil Procedure including Rule 30. Before
allowing your witness to be videotaped or noticing a videotaped
deposition, it is important to know the state’s rules concerning
videotaped depositions and, most importantly, restrictions on the
use of videotaped depositions at trial.
E.

NONVERBAL COMMUNICATION IN THE VIDEOTAPED DEPOSITION
Nonverbal communication is behavioral communication through
facial expression, bodily movements and gestures, as well as vocal
tone, hesitations, and pitch. Such communication is often subtle,
uncontrollable and spontaneous. These cues are generally
interpreted universally and cross-culturally. Thus, the advantage of
allowing a jury to audio-visually perceive a witness’ testimony
through video tape means the jurors will be able to interpret
nonverbal cues that they otherwise could not by simply hearing the
testimony being read through a transcript. Another advantage is
that the videotape is the most accurate way to relay the testimony,
which alleviates concerns about objections that could be made
regarding accuracy, inflection, tone, etc...when testimony simply
is read from a transcript.
Of course, nonverbal communication can be controlled to achieve
a purpose such as deception or impression management. This is a
skill that some are better at than others. Actions such as nerves and
anxiety can affect our ability to manage nonverbal communication.
For example, a witness may attempt to project confidence, but the
jury still might be able to sense nervousness from nonverbal cues,
which may impact an assessment of the witness’ credibility.
Conversely, positive communication may establish mutual liking,
empathy, rapport and most importantly, trust. A smile, direct gaze,
forward lean, and warm vocal tone all convey interest and liking,
when all are taken together. However, if you remove the smile or
warm tone from that equation, the meaning could become entirely
different. Nonverbal communication is imparted through a
combination of these types of factors.

F.

BASIC CHANNELS OF NONVERBAL COMMUNICATION
1.

Face
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The face is the channel that is most easily controlled, and
may be the most expressive channel of communication,
particularly for emotions. Emotional expression occurs
through movements of the mouth, eyebrows, cheek and
eyes. Fear, surprise, anger, disgust, sadness and happiness
are all conveyed in this matter, and have been observed
universally in a variety of cultures. The direction and
duration of a gaze is particularly important. We tend to
associate direct eye contact with trustworthiness. Smiling
and head nodding tend to be universal signs of empathy.
2.

Body
Bodily expression is less controllable than facial
expression. Body orientation, positioning and postures are
also key to emotional expression. Bodily expressions are
also indicative of self-monitoring. High self-monitoring of
one’s behavior in relation to others and constant awareness
of the social appropriateness of one’s actions will likely be
expressed through such cues. This is called postural
mirroring and has been found to create empathy. Changes
in posture can be indicative of aggression vs. passivity, as
well as signs of emotions and/or mental conditions such as
anxiety or depression. We tend to associate an erect posture
with confidence and personal appearance.

3.

Gestures
Bodily expressions such as hand/arm gestures can have
direct verbal meaning that replaces speech. The simplest
example is a witness pointing to an object for identification.
Such movements can also be culture-specific, such as
giving a “thumbs” up sign. The interpretation of these
gestures can vary widely across cultures and serious
misunderstandings can arise. Some gestures, such as
crossing one’s arms, are universal signs of guardedness vs.
openness. Hand wringing may be a sign of nervousness or
anxiety.

4.

Voice
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Voice is the least controllable channel of communication.
Beyond the actual words spoken, a speaker’s voice, tone
and inflection can mean expressions of emotion, mood,
confidence and honestly. A harsh and loud vocal inflection
such as a “command” voice will relay aggression,
dominance and control. This is generally not the best way
to establish empathy. A direct, warm and relaxed tone
denotes confidence, genuineness and honesty.
G.

IMPORTANCE OF NONVERBAL COMMUNICATION IN THE
VIDEOTAPED DEPOSITION
Studies have shown that jurors pick up nonverbal signs and cues
unconsciously transmitted by the speaker. Up to 55% of the
meaning of a speaker’s message is nonverbal. Nonverbal skill is
the term used to describe individuals’ abilities to use nonverbal
communication effectively and accurately. Nonverbal skills tend to
be associated with enduring characteristics of people such as
gender, personality and culture. Generally, nonverbal skills are
conceptualized in terms of two separate sub skills: Encoding skills
and decoding skills.
Encoding skills refer to the ability to communicate emotions,
attitudes or other messages through nonverbal cues so that the
observer (in this case the jury) can interpret the meeting of the
message as the encoder intended. Thus, skilled encoders (the
witness) tend to be judged as more empathic when they are being
empathic and judged so purely from nonverbal channel such as the
face or the voice. More-skilled encoders tend to be more popular,
dominant and extraverted than less-skilled encoders.
Decoding skills refer to individuals’ ability to interpret the
nonverbal communication of other people. While the decoding
skills of people vary all jurors will have decoding skills which will
enable them, more or less, to interpret the nonverbal
communications of witnesses. In general, women are more
accurate encoders as well as decoders of nonverbal communication
than men.

H.

CREDIBILITY
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Credibility is established in large part by the witness’ confidence
and rapport he/she is able to establish with his/her audience.
Mutual involvement and interpretation of situations is key to
establishing rapport. Witnesses who smile, nod their heads, lean
forward, gaze directly at their subject, maintain direct body
orientation, have an open as opposed to guarded posture, make few
hand gestures, and speak with a warm and relaxed tone will most
likely be able to establish a rapport with his/her audience and thus
come across as more credible. Tone of voice, which is the most
difficult channel to control, is important to establishing confidence.
For example, a positive verbal message in a negative tone of voice
may arise suspicion, because we generally expect a positive verbal
message to be relayed in a positive tone. To the contrary, a
negative verbal message in a positive tone of voice may
communicate concern and acceptance.
I.

DECEPTION
Deception occurs when one’s behavioral expression is inconsistent
with his/her true thoughts or feelings. Deception is not always
considered unacceptable, as we often expect to mask non-verbal
cues of our true feelings. The ability to mask these cues may vary
from person to person. However, jurors can often times notice and
react to deception. When lying, the witness tends to show more
mismatch between the various channels of communication. More
attention tends to be directed to managing facial expressions,
which may not be synchronized with the bodily movement or voice
inflection. People tend to move their face, hand and body more
when lying. Also, facial expressions and eye contact can be quick
and fleeting. While it is true that studies show that we tend to
overrate our abilities to detect deception, it is also true that in the
context of a witness’ testimony, a jury’s ability to detect deception
is generally higher due to situational factors – primarily, the
relationship of the witness to the parties and the motivation of that
person to lie.

J.

USES OF VIDEOTAPED DEPOSITION AT TRIAL
There are a number of reasons for using videotaped deposition at
time of trial. Traditionally, testimony was preserved in case the
deponent died, became too ill, fled or otherwise was unavailable to
testify at trial. Deposition testimony was regularly used to impeach
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a witness if he/she changed his/her testimony at trial. Use of video
depositions in these circumstances highlights the witness’
inconsistencies. Seeing a witness make an unambiguously different
statement on video than they did in court has much greater impact
than simply reading the deposition transcript. Further, in the case
of impeachment, particular segments are selected for presentation,
which amounts to a mere fraction of the entire deposition. While
these excerpts can be anticipated they are only used when a
witness unexpectedly alters his/her deposition testimony.
Today, the preservation of testimony via videotape is not only for
provisional purposes but is used more and more to try to “catch the
witness off guard.” As an example, many skilled plaintiffs’
attorneys do not begin a videotaped deposition in a traditional
sense which would entail obtaining significant background
information on the witness. Instead, the deposition may start with
this question: “Isn’t it true sir that your defective product has
caused injuries to my client.” If your witness is not prepared for
this style of questioning, then the normal response from the
witness when asked a question like this is astonishment and his/her
subsequent verbal and nonverbal communications can impart a
lack of confidence, preparation and, worst of all, trustworthiness.
The witness will typically look to counsel for help or an objection.
But the video camera captures the witness’ expression on his/her
face. Thus, the defense practitioner must be prepared and conduct
research on their opponent. If possible, observe your opponent in
action. Your opponent’s use of videotaped depositions, whether
clips, snippets or bites of your witnesses testimony can provide
your adversary with the ability to construct their case in a much
more efficient and technologically advanced format.
K.

EFFECTIVE PREPARATION OF YOUR WITNESS FOR THE
VIDEOTAPED DEPOSITION
Traditionally, preparation for your client’s deposition consisted of
the standard instructions including:
1.

Tell the truth;

2.

Be concise;

3.

Don’t guess;
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4.

Speak clearly;

5.

Don’t argue;

6.

Wait for the entire question before answering;

7.

Listen and understand the question before
answering;

8.

Don’t speculate; and

9.

Don’t volunteer.

With the advent of videotaped depositions, preparation of your
witness for a videotaped deposition must be taken to a much
greater level. It is the general consensus of researchers that people
do not see or hear themselves as others do. Most people have never
been videotaped and, therefore, don’t understand or appreciate how
their nonverbal communication skills (or lack thereof) will affect
how they are perceived by a jury. Therefore, it is important that as
part of your deposition preparation your witness is videotaped both
on direct and cross examination so that the witness can appreciate
the strengths and weaknesses of his/her nonverbal communication
skills. The weaknesses in your witness’ testimony are magnified
tremendously when their testimony is videotaped. A dress
rehearsal of the anticipated line of questioning by your adversary is
essential for your witness to become comfortable “in their own
skin” during videotaped deposition.
As the research described herein has shown, slouching, rapid eye
movement, turning to the attorney for help, stammering, folding of
the arms across the chest as well as other forms of body language
impact the jury’s acceptance of your witness’ testimony much
more than the words spoken by your witness. It is essential,
therefore, for your witness to be prepared to develop the necessary
rapport with the jurors by proper body language, voice control and
inflection and body movement. Remember that the words spoken
by your witness may become lost on the jury during the course of
the trial but the jury’s perception of your witness as truthful or
untrustworthy will remain.
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Courts are split on whether videotaped deposition testimony can be
utilized in openings. Therefore, it is important that you know the
local rules of court for use of videotaped deposition during all
phases of the trial. Alert your adversary well in advance of the trial
that if he/she intends to utilize videotaped deposition testimony of
your witnesses in his/her opening, they must provide you with the
videotaped deposition well in advance of trial. While local court
rules may permit use of videotaped depositions in openings
objections can always be made on the grounds of relevancy or out
of context.
L.

EFFECTIVE USE OF VIDEOTAPED DEPOSITION AT TRIAL
The world we live in is moving faster and faster and, as a result,
the attention span of most people is getting shorter and shorter.
Consider, for example, why Superbowl ads are divided into 15
second segments. Effective advertisers can promote their product
or message to the audience in as little as 15 seconds.
In the trial setting, jurors expect the attorneys will be polished,
sophisticated and technologically savvy. Consider that almost 70%
of today’s jurors will be made up of GenX, GenY and
Millenniums. Many of your prospective jurors have grown up in
our advanced technological age. T.V. shows and movies about
lawyers show only snippets of courtroom drama. Your jurors will
expect the same type of courtroom drama during your trial.
Research over the past decade has demonstrated the following:
•

Watching videotaped deposition testimony is much more
boring than watching live testimony;

•

If jurors are not engaged they are less likely to retain
persuasive points;

•

Jurors are most riveted by video clips that directly impeach
or contain a dramatic nonverbal communication;

•

Jurors are “turned off” by video clips that only marginally
deviate from the testimony or where the contraindication
was subtle.
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Thus, when considering the use of videotaped deposition of your
opponent consider the following:
•

Important testimony should be broken down into “short
clips” that can be repeated numerous times during
openings, testimony and closing arguments.

•

Avoid overuse of this valuable communication tool so that
jurors will remain engaged and retain persuasive points.

•

Combine videotaped deposition testimony with
demonstrative evidence (exhibits, photos, x-rays, etcetera)
to increase the jury’s understanding of your message.

•

Use smart/super deposition techniques such as
synchronized videotaped deposition so that the jury can see
and hear the witnesses’ testimony.

•

Follow the testimony through written word.

•

Consider using your own “sound bites” during your
opening and/or closing to emphasize your defense themes.

•

If you have the ability to obtain the trial testimony of your
adversary’s witnesses (daily copy) incorporate the written
trial testimony into your cross-examination of the
adversary’s witnesses highlighting the inconsistencies
and/or contradictions between videotaped deposition
testimony and trial testimony.

•

Cue the jury during your opening to the importance of the
videotaped deposition sound bites you will utilize to
heighten the jury’s anticipation of your trial presentation.

Sophisticated use of videotaped deposition testimony using the
most advanced technology methods available today can be one of
the most persuasive elements of your trial presentation.
Conversely, an ill prepared witness for a videotaped deposition can
result in catastrophic consequences at time of trial. It is the
responsibility of the defense practitioner to understand how
technology, particularly with respect to videotaped depositions can
impact their case at trial either positively or negatively. Remember,
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in the final analysis the jury may not remember every word a
witness said at trial or deposition. However, you can be assured
that the jury will never forget the nonverbal communication
expressed by a witness during their videotaped deposition or trial.
II.

EFFECTIVE USE OF TECHNOLOGY AT MEDIATION AND
TRIAL
A.

TRIAL TECHNOLOGY – PRESENTING EVIDENCE TO TODAY’S
JURY OR MEDIATOR
Our theme is focused on effectively presenting evidence to the
different generations of jurors that you may encounter. This is also
important for mediations as both the plaintiff and mediator can be
persuaded by the effective use of technology.
We live in a world of media and information overload. Movies,
news programs and the inundation of electronic information have
forced all of us to develop ever shorter attention spans. But you as
trial attorneys are also dealing with generational differences on
how information is most effectively presented.
You need to be technology variant in your approach to address the
differences in how these generational divergent groups receive and
absorb the data you are teaching them. The jury pool has less and
less Baby Boomers and more Generation Y and Generation X
participants.
You have a blended jury, so you need blended technology.
Jurors across the board have become increasingly sophisticated in
understanding the technological changes to visual media and
expect visuals. Just as an example, my dad was 87-years old,
watched ESPN with its snippets of game highlights, transitioning
every few seconds, scrolling scoreboards, but still reads the daily
newspaper. His newspaper is yesterday’s news, but he has been
accustomed to receiving information in this format, so it is the
most effective way to reach him.
Thinking about presentation in this way, you need to blend your
technologies to make it simple, manageable and not so robotic. The
use of foam boards interweaved with large screen presentations,
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animations and just plain paper keeps the jurors focus on you, the
storyteller. You want to go visual early, but you will want to mix
up the visuals through the different mediums. Perhaps in your
opening, you use an 8 1/2 x 11 photo that you are holding up to the
jury as you speak. You could have had this up on a large screen or
even blown up on a foam board, but by using the handheld photo,
you are able to keep the eyes of all of the jurors on you, listening to
every word you are saying. This gives you the opportunity to see if
you are losing a juror right from the beginning.
The commonsense conclusion that demonstrative evidence makes
a presentation memorable is supported by science. For example,
McGraw-Hill published the Weiss-McGrath study, which was
designed to evaluate information retention. The study compared
retention of information presented in three different formats: (1)
orally only, (2) visually only and (3) visually and orally. In simple
terms, individuals presented with both visual and oral information
retain the information much longer – three to six times longer. In a
short trial, using the above statistics, after 72 hour hours, only 10%
of the information is retained when presented orally only, 20%
when presented visually only, but 65% when presented both orally
and visually. A picture is really worth a thousand words.
Let’s talk now about how we are conditioned by the media,
meaning the broadcast news; social media, such as Facebook,
Twitter, LinkedIn and YouTube; and how we are connected
24/7/365 by our handheld devices, iPhones, Androids, iPads,
Phablets, other tablets and now we have even ventured into the
world of “Dick Tracey,” with the iWatch.
TV commercials when I was young used to be 60 seconds long.
Now, 15-second commercial spots are commonplace. The U.S.
mail, also known today as “snail mail,” has given way to email,
text messaging and tweets. Now we have Instagrams, short 15second video clips that are uploaded and shared immediately via
your mobile device. The public is being conditioned to receive data
in high-impact video bites, sound bites, vingettes, clips.
The world is changing. The way information is received is
changing. The immediacy of information, instantly displayed for
consumption by the masses is becoming a norm amongst the
younger generations. You need to be able to address this with your
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jury pool. The urgency to publish information immediately also
carries with it its own problems. I am sure that we have all heard of
someone who immediately texted or emailed something that they
were sorry about because they did not take the time to think about
the consequences. The electronic data has a footprint. It’s not like
the words coming out of your mouth that are not recorded
somewhere. Take for instance the Richie Incognito situation with
the Miami Dolphins. There were over 1100 text messages between
the parties. Remember, once you put it out there, it never goes
away.
Speed at a trial does not always play to your advantage, either. It is
great to be able to have an exhibit brought up within seconds of the
request, but you may want that exhibit to linger. You may want to
have your top three exhibits on foam core boards sitting on easels
in the courtroom on display during the trial so that the jury can
glance at them during the testimony.
There has been trending towards what has become known as the
“CSI Effect.” Jurors are watching TV programs that are displaying
forensic science solutions and they expect that you will provide
them with the same visuals. Juries expect it.
Judges are more accepting of electronic presentation of data than
ever before. The Federal Judicial Center’s publication on
electronic evidence display encourages the bench to use electronic
evidence because of the amount of time it saves in trial. The FJC
has promoted the idea that a judge will save 30% in trial time.
That’s an incredibly large amount of time for a judge to be able to
save. If you think about a trial that is scheduled to run for three
weeks, the judge will cut the trial time by almost a full week.
There is a movement towards the use of high-tech courtrooms.
Paperless? Unless you are forced into a courtroom where the Court
will not allow physical documents to be used, such as photos,
boards, paper – hard copy files – you should blend your mediums.
There are times that paperless trials are absolutely the best way to
go, in high volume document cases, where you are comparing one
document to another, you are able to put the documents on the
screen side by side. Due to the complexity and volume of
documents, electronic presentation can best help the jury
understand the issues and your position.
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You need to look at your case early on and size up what it is that
you need to present to your jury so that they will best understand
your client’s case, the points you want to make and how that is to
be presented. By doing so, you are able to set in motion what steps
will be necessary to take to develop your case for the jury’s eyes.
A great trial attorney once said to me, “Everything that goes on in
the courtroom, from the way the attorneys are dressed, the
organization of their desks, how prepared they are, how people
from their respective law offices who enter the courtroom conduct
themselves, how counsel interact with the Judge’s staff, the Judge
and how they carry themselves is all being viewed by the jury and
becomes a part of their overall experience as a juror that they take
into the deliberation room with them.” The courtroom is a stage.
You are the actor, the teacher, the storyteller. The audience is the
jury or students in your classroom. The jurors look at the whole
courtroom, not just the evidence being displayed. Silent Advocacy
is part and parcel of your entire presentation.
Knowing the Judge, the Judge’s Courtroom and Scoring Silent
Advocacy Points. If you are going to use a trial presenter for your
electronic evidence or if you are using someone from your office
to display the electronic evidence at trial, there are a number of
things that should be taken into consideration.
Using an outside trial presentation firm. Provide the trial presenter
with the contact information for the assigned judge for your case.
Have the trial presenter contact the judge’s law clerk or court clerk
to find out if the judge requires a demonstration of some of the trial
presentation files, especially if the courthouse has a DEPS or EPS
system (Digital Evidence Presentation System or Evidence
Presentation System.) If the courthouse has such an evidence
presentation system, they will want to be assured that the presenter
knows how to use the system and that the presentation works with
the courthouse’s system. This is also a great time to score Silent
Advocacy points. By meeting with the judge’s law clerk or court
clerk, you have an opportunity to become friendly and learn from
them what the judge’s likes and dislikes are. You also have the
opportunity to score points with the judge’s court reporter. Provide
the court reporter with a digital copy of the depositions done in the
case or a master word list of all of the witnesses or particular
words that may be used. The court reporter will then be able to
take the testimony during your cross examination of the other
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side’s expert without stopping for spellings, et cetera. By scoring
points with the judge’s staff, the jury sees that staff are accepting
of you. This works to your benefit. You are projecting your Ethos.
The acknowledgement of the court staff adds credence to your
credibility, which rolls over to your client’s benefit.
If your presenter is dressing the courtroom with monitors, sound
system and other necessary equipment, it is best that the presenter
speak to the judge’s staff to find out if the judge has a preference
for where the equipment is set up. You do not want the judge to
come out on the bench, see the equipment in a place where he/she
does not like or expect. This also carries over to the jury.
The high-tech courtroom rules can vary with each courthouse and
with each judge in a particular courthouse. It is best to find out
early. Some judges may or may not want you to exchange your
digital files. If you have to exchange your digital files, be sure that
your presenter only provides the files in their raw state, without
markings or annotations. The only exception to this would be if the
Court wants the documents to have an electronic exhibit stamp.
Presenting your electronic evidence to the jury.
Keep it simple. Do not overcrowd your screen. You will lose the
jury.
Sometimes use multi-media to vary your presentation; sometimes
use the physical exhibit, at other times combine these tools. Jurors
are accustomed to media-rich sources and may often need different
techniques to stay engaged.
Blend the technologies that are available to you. You may want to
use an iPad in direct examination, presenting the documents you
wish to present directly. You may want to have flash animation
done of a particular accident scenario. There are many tips that can
be discussed.
A Note of Caution - Be Careful in your presentation to not create
what we call the “David vs Goliath” effect, where you look as if
you are trying to overpower your opponent with the use of
technology.
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In conclusion, there are many avenues that you can take in your
presentation at mediation or trial. Each case is ad hoc as to what it
needs. Some cases may require the use of 3D animations, some the
use of 3D printing of parts so they jury can see how the parts
interact with each other. Many times the use of flash animation
will be used for demonstratives or clips of depositions with the
scrolling text, otherwise known as a videosynch’d depositions.
You may also want your witness to use an interactive Smartboard
to demonstrate in front of the jury their opinions, or on the other
hand, you may want to use an interactive Smartboard to lock in the
opinions of an adversary’s expert.
III.

JURY SELECTION AND THE USE OF TECHNOLOGY
A.

CONSTRUCTING AN EFFECTIVE APPROACH TO JURY SELECTION
Legendary baseball player Roger Maris said, “You hit home runs
not by chance but by preparation.” In the courtroom, there are no
guarantees of hitting the proverbial homerun. Sound, strategic
preparation for the jury selection process along with proper
planning and incorporation of varied techniques and “tools” will
enhance decision-making for this key portion of a trial. Discussed
here are:

B.

•

The challenges of jury selection;

•

Identifying favorable and unfavorable jurors;

•

Aids to effective jury selection

THE CHALLENGES
The prescribed purpose of voir dire is to reveal bias and prejudice
in prospective jurors. Although some use these terms
interchangeably, there is a distinct difference between bias and
prejudice in the courtroom. Biased individuals are those who have
an inclination to favor one side over the other, while prejudiced
individuals have actually decided how they will vote before the
trial is presented1.

Suggs, D., & Sales, B. D. (1980-81). Juror self-disclosure in the voir dire: A social science
analysis. Indiana Law Journal, 56, 245-271

1
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Identifying potential bias and prejudice in the courtroom is not
always easy. Research in the social sciences has addressed the
issue of juror honesty and candor during voir dire. Critical
evaluation of the voir dire process and its ineffectiveness in
revealing juror bias was identified nearly 50 years ago in research
that involved the observation of 23 jury trials venued in a Federal
District Court in the Midwest2. Two hundred and twenty-five
jurors who had served on these cases were interviewed after the
trial was over. Data from numerous interviews suggested that
“...veniremen do not always tell the truth when questioned. The
data contain numerous instances of conscious concealment and
lack of candor” and that “...veniremen frequently deceive, many
times consciously.”3
Although there were numerous instances where the lawyers did not
ask critical questions that would reveal clear biases, the interviews
revealed that the lawyers often asked questions that were met with
silence or misleading comments on the part of the potential jurors.
This commonly occurred when a potential juror was either directly
or indirectly associated with the parties involved in the case or in
instances where the panelist possessed some type of relevant
personal experience, such as occupation.
Many jurors admitted to being nervous during voir dire and further
that the process intimidated them. Many jurors expressed concern
that challenges from the interviewing attorney were open
expressions of his/her disbelief regarding that potential juror’s
ability to be fair and placed into question for all of those in ear shot
their good faith and commitment to impartiality4. Attorneys should
recognize that when jurors feel that their integrity and self-image
are being questioned before an audience, this has clear
psychological implications on their ability to provide truthful
disclosure. That is, attorneys must know that when jurors are
placed in a position that does not necessarily foster candor and
honesty, the jurors’ answers might not be reliable instruments on
which to base strike decisions.

Broeder, D. (1965) voir dire examinations: An empirical study, 38 Southern California Law
Review, 503 (1965).
3
Id. at 4, pp. 506 and 513, respectively.
4
Id at 4.
2
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The findings from additional research5 support the belief that
through the voir dire process, identification of biased jurors is not
actually what is achieved. In fact, a content analysis of voir dire
transcripts revealed that voir dire questioning serves more of a
socialization role than an examination of jurors for potential bias.
An analysis of the questions asked during voir dire suggested that
attorneys frequently asked questions that were responded to in a
perfunctory manner. Thus, the questions asked may not be
sufficiently probative to provide useful information to the
attorneys. Analysis of the statements revealed a tendency for
attorneys to ask leading questions that almost demand the jurors to
make a public commitment to the norms of fairness and
impartiality. Examination of a juror handbook, which serves to
promote jury service, led the authors to believe that the importance
of the juror role was clearly impressed upon the venire and that it
attempted to buttress the ideals of fairness and impartiality.
Telling people to be fair and impartial does not equate with their
being honest and candid during jury selection.
Other research revealed that there are factors present prior to and
during voir dire that may result in high levels of evaluation
apprehension on the part of potential jurors; that being “judged” or
evaluated prompts responses that are socially desirable and lacking
in honesty6. Jurors modify their behavior to “fit” what they believe
the judge/attorneys expect to hear from them. In this situation,
prospective jurors usually learn that they will be questioned to
discover whether they can be “fair and impartial.” Prospective
jurors quickly discover that, in the courtroom, at the hands of
attorneys, they will be evaluated. The potential panelist endeavors
to appear as “normal”, like a model citizen with the capacity for
fairness, honesty and impartiality.
Other researchers conducted post trial interviews and learned that
39% of the jurors who participated in the post-trial interviews
should have come forward, but did not, in response to case relevant
questions7. Four reasons that the authors provide for the jurors’
Balch, R. W., Griffiths, C. T., Hall, E. L., & Winfree, L. T. (1976). The socialization of jurors:
The voir dire as a rite of passage. Journal of Criminal Justice, 4, 271-283.
6
Marshall, L. L. & Smith, A. (1986). The effects of demand characteristics, evaluation anxiety,
and expectancy on juror honesty during voir dire. The Journal of Psychology, 120(3), 205-217.
7
Seltzer, R., & Venuti, M. A., & Lopes, G. M. (1991). Juror honesty during voir dire, Journal of
Criminal Justice, 19, 451-462.
5
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lack of candor are the embarrassment of answering in open court,
not fully comprehending the questions asked, little time for
reflection, and in some instances a desire to be qualified for a jury.
So, jurors do not always tell the truth or properly disclose
information. To make the task yet more difficult, research from
the social sciences tells us that jurors are not necessarily aware of
potential biases they might have8. The foregoing describes the
problems and challenges inherent in jury selection. What next?
How can the jury selection process be approached best in order to
identify potentially unfavorable jurors given the realities of the
process, human nature and the limitations of an individual’s
inability to understand and express their own prejudices and
biases? The answer is to identify and understand jurors’ life
experiences, elicit responses that help us and them understand their
attitudes about those experiences, to try to get to the rules they
have established as a result of those events and to a lesser extent,
we can look to demographic variables for guidance.
C.

IDENTIFYING FAVORABLE & UNFAVORABLE JURORS
1.

Jurors’ Life Experiences
Throughout the process of jury selection, the importance of
jurors’ life experiences should not be underestimated. It is
a powerful tool, useful in identifying potentially
unfavorable jurors during jury selection, and equally if not
more powerful when applied to understanding the potential
dynamics of the seated jury. It is obvious that in
construction litigation a prospective juror who is employed
in the industry will likely have intimate knowledge of
subject matter and issues in the case. However, it is the
Habitat for Humanity volunteer or Homeowner’s
Association officer who we must find out more about. Not
everyone is a homebuilder, architect or soil engineer.
Nonetheless, everyone has some sort of experience that
likely has some relevancy or will impact how they process
information at trial. A stay-at-home mom or community
college Spanish instructor has had experiences with

Nisbett, Richard, & Wilson, Timothy. (1977). Telling more than we can know: Verbal reports on
mental processes. Psychological Review, 84, 231-259.
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contractors, knows someone who was wronged by an A/C
repairman or had a concrete driveway crack a month after it
was poured. That former member of the USMC – what
was his MOS? Has a prospective juror ever taken a
position on growth and development in her community?
While prospective jurors may not have intimate knowledge
of the components in roof structures, they may be familiar
with clearing snow from rooftops and the import of
scuppers that are free from debris. As important is the
“Cliff Clavin9” juror who believes he is an expert in light of
limited or inconsequential experience.
Whether it is during voir dire or in a supplemental
questionnaire (see attached example), it is key to allow
jurors to voice any related experience and how they
handled the process in the event there was a matter of
dispute. Note that the focus is not necessarily on the
outcome of the dispute, but how they handled the process
associated with a conflict. Here, the primary goal is to
listen to jurors discuss relevant life experiences, preferably
via open-ended questioning and non-directive prompts.
What did you do next? How did you handle that? Would
you mind telling me about that? Are you pleased with the
outcome, if so why, if not why not? What would you have
done differently? These are the types of questions we can
ask a prospective juror about their experience with conflict
and resolution that will teach us so much about how they
are likely to process our story and the opposition’s as well.
2.

Jurors’ Attitudes
Even before BP’s Deepwater Horizon oil spill, Toyota’s
2009-2010 recalls and the banking crisis that emerged in
2007, over the past 10 years public opinion towards
Corporate America had been on the decline. Most notable
were the earlier scandals involving Enron, Arthur
Anderson, WorldCom, Halliburton, the Ford/Firestone
recall, etc. Poll data10 reveals that a majority of Americans,

Cliff Clavin was the USPS employee on the 1980’s sitcom “Cheers” who believed himself to be
an expert in everything and anything, yet lacked knowledge in areas he viewed himself expert.
10
Marist Poll, 2009, Business Ethics in a Time of Economic Crisis.
9
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52%, assigned Corporate America a grade of D or F for
honesty and ethical conduct. The overwhelming majority of
Americans (90%+) believed that the business decisions of
corporate executives are driven by personal gain, corporate
profit and market share over competitors. When making
business decisions, public sentiment indicates that the
public good matters little to corporate executives. Recent
Gallup Poll data11 revealed that Americans have little
confidence in the banking industry with only 23%
indicating that they have confidence in banks, representing
a significant drop from 41% in pre-recession 2007. Today
the American public who are our prospective jurors in civil
litigation, apparently have little regard for “Corporate
America.”
How might this sentiment be reflected in juror’s behavior
in the courtroom? In data collected by American Jury
Centers over the course of 18 months during 2009-2011,
research participants (N=207) were asked to report the
degree to which they agreed or disagreed with the
statement that “Corporations should be held to a higher
standard of legal responsibility than individuals.”
These data revealed that more than half of participants,
55%, agreed with this proposition; a position that runs
counter to a basic legal tenet. The picture presented here
may not be favorable for those representing “big
companies,” that the public maintains negative sentiment
regarding Corporate America and that prospective jurors
are willing to hold companies to a higher legal standard.
This is not an insurmountable problem, unless of course
your client is just like the corporations that jurors have
come to mistrust. Although sentiment such as this would
seemingly bode poorly for corporate defendants, it is
important to understand that global attitudes regarding
Corporate America are not necessarily accurate predictors
Gallup Poll, July 2010, Americans’ Confidence in Banks Not Improving,
http://www.gallup.com/poll/141545/Americans-Confidence-Banks-NotImproving.aspx?utm_source=tagrss&utm_medium=rss&utm_campaign=syndication&utm_term=
Business
11
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of juror behavior or verdict preference. In American Jury
Center’s research, the view that corporations be held to a
higher standard was not correlated with verdict preference
in mock trial research. Interestingly, while poll data
suggests that global attitudes regarding the banking
industry are unfavorable, Americans’ confidence in their
own bank is high at (58%), with many reporting a great
deal (31%) or quite a lot (27%) of confidence12. While
global attitudes regarding the banking industry are poor,
attitudes regarding banks more specifically – a
respondent’s own bank – yield a different picture. The
lesson to be learned from these data is that your client
needs to be - not just to appear more like their bank, the
UN-BANK the UN-COMPANY, the 7UP or UN-COLA of
Corporate America.
When considering the role of public sentiment and attitudes
regarding a company it is important to understand the role
of attitude specificity. While the potential influence of
global attitudes are noteworthy, primarily as a source of
creating schemas13 among jurors, it is important to
recognize that there is a strong relationship between
attitude specificity and actual behavior. The more specific
the issue, the more reliable the attitude is regarding or in
response to the issue and of course the better the response
is at predicting future behavior. For instance, asking a
person if they are in favor of the death penalty yields a
response to a global attitude. But, asking that same person
if they favor the death penalty for people convicted of
treason, for female murderers, for persons convicted of
murder of individuals under the age of 18, etc. would yield
attitudes that are more specific, thus attitude specificity. As
a result, it is always important to recognize that trial
strategy should not be unduly influenced by global attitudes
regarding Corporate America or “big companies.” Instead,
Gallup Poll, April 2010, Americans’ Confidence in Banks at Historical Low,
http://www.gallup.com/poll/127226/Americans-Confidence-Banks-Remains-Historic-Low.aspx.
13
Schemas are “cognitive structures of organized prior knowledge, abstracted from experience
with specific instances.” That is, they are mental frameworks that help us organize information
and often influence the manner by which we process information. See Fiske, S.T., Linville, P.W.
(1980). What does the schema concept buy us? Personality and Social Psychology Bulletin, 6,
543-557.
12
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jurors’ focus should always be brought to this defendant,
this plaintiff, and these facts.
3.

Jurors’ Demographics
Among the factors least relevant, predictive, or useful in
identifying bias in prospective jurors during jury selection
is demographics (i.e., age, race, gender, etc). With that
caveat in mind, certain demographic variables may be
considered quasi-attitudinal, such as political affiliation or
education. The difficulty with demographic factors is that
they are often inter-correlated with other variables. For
example, the finding that race or ethnicity is associated
with verdict may actually be a function of some other
variable, such as social and economic status or cultural
values. What makes this variable useful is that it is often an
observable characteristic or one that involves information
that is readily attainable. Thus, such a factor may represent
a useful surrogate for the underlying factor of interest. In
instances where the voir dire setting is restrictive, the trial
team has something to base decisions upon that go beyond
intuition and stereotype. That is, it provides options. In
addition, the use of demographics can be secondary when
the full hierarchy of factors (jurors’ experiences and
attitudes) converges to provide the “big picture.” When
these three factors all provide the same general conclusion
regarding a juror, the trial team will have a higher degree of
confidence in the choice of strikes made.

4.

Juror Leadership & Participation
The identification of potential leaders is a key component
of jury selection. Leaders on a jury exhibit two important
tendencies. First, they are most likely to become the jury
foreperson. Through research and anecdote, it is well
known that the foreperson plays an influential role during
jury deliberations. This person speaks twice as much as any
other juror and is in a position to exert a higher degree of
influence. Second, the non-foreperson leader on a jury also
talks more than the remaining members of the jury. In a
twelve person jury, three to four people may typically be
identified as leaders and exert the most influence during
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discussions. Approximately three jurors are often passive
during deliberations and the remainder are typified as
participants.
There is little disagreement that the foreperson and leaders
on a jury play crucial roles in the outcome of a case. For the
purpose of jury selection, the goal is to recognize the
characteristics that are likely to identify these people. On
the basis of mock trial experience and post-trial interviews,
there are three elements that are useful for distinguishing
leaders. The first is socioeconomic status. People who
maintain a higher level of socioeconomic status will be
more likely to occupy the foreperson and leadership role.
Socioeconomic status is best realized in terms of the
individual’s level of education and income. The second
element that is associated with leadership is prior jury
service. People who have had the opportunity to serve as
jurors are more likely to be elevated in status above those
jurors who have not served, presumably on the basis of
their familiarity with the task. They also tend to assume a
more active role during deliberations. Finally,
occupational factors and status play an important role in
determining potential for leadership. People who have
supervisory positions, particularly gray collar (straddling
between blue and white collar) or white collar, will be more
likely to assume a leadership position.
D.

AIDS TO EFFECTIVE JURY SELECTION
1.

Jury Selection Format
Various formats of jury selection result in differing degrees
of thoroughness in evaluating potential bias in prospective
jurors. For instance, an optimal situation would involve:
pretrial research being conducted to prepare a juror profile;
supplemental juror questionnaires that are completed by
members of the venire; review of the completed
questionnaires one to two days before trial; attorney
conducted voir dire. In contrast, jury selection is least
comprehensive in situations where the judge conducts voir
dire and there is no attorney questioning or supplemental
jury questionnaire involved.
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2.

Supplemental Juror Questionnaires
The use of a supplemental juror questionnaire aids jury
selection by providing a wealth of information regarding
jurors. Jurors are much more likely to provide honest and
candid answers in the non-threatening context of a
questionnaire than they are in open court. This is especially
true when the trial may involve highly charged, sensitive
issues. In addition, supplemental juror questionnaires are
especially useful in trials that have significant media
coverage. The use of supplemental juror questionnaires
minimizes the likelihood of jurors tainting others with
knowledge they have of a case. By identifying issues via a
supplemental juror questionnaire, specific jurors may be
questioned outside the presence of other jurors, thus
reducing the risk of tainting others. These issues are also
important to the judge. However, the judge will be more
likely persuaded to incorporate a supplemental juror
questionnaire through an appeal that highlights another of
the supplemental juror questionnaire’s strengths: efficiency
in the courtroom.

3.

Preparing a Supplemental Juror Questionnaire
The first step in the utilization of supplemental juror
questionnaires is to convince the trial judge of their merit.
Again, an appeal must be made to efficiency and expediting
the jury selection process. It is important to prevent the
judge from finding easy reasons to disallow their use. Here,
there are three main suggestions. First, when preparing the
questionnaire, it is best to develop an instrument that is
simple to understand, clear and not too lengthy. It is best to
focus on the most salient and important issues and not
incorporate more than can be used in a practical manner
given the often-limited time constraints. Next, counsel
should offer to handle all administrative aspects of
administering the supplemental juror questionnaire,
including copying and distribution to prospective panelists,
the cost associated with postage, collection of the
completed questionnaires as well as distribution among the
parties. Third, and perhaps the most important, is to have
opposing counsel agree to the use of a questionnaire and its
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contents. Judges are more amenable to the use of
supplemental juror questionnaires when counsel for both
sides agree to its use and the instrument focuses on relevant
information.
4.

Formatting & Content
The questionnaire should be written in a manner that is
easy to understand, incorporates uniform response
alternatives as much as possible, keeps an entire question
on one page and can be utilized quickly and efficiently (If
you only have an hour to review 80 questionnaires, do not
bother with a 10 page instrument). The questionnaire
should follow a logical order, such as general background
and demographics (gender, age, education, employment),
relevant experience, and relevant attitudes and opinions.
Also, in the event the case has received significant pre-trial
publicity it is best to have a brief statement of the case as a
preface to the questionnaire and allow prospective jurors to
self-identify opinions they have regarding the subject
litigation (see accompanying sample questionnaire).
Perhaps the most important aspect in developing a
supplemental juror questionnaire is to tailor it properly to
the case at hand. Boilerplate questionnaires will not provide
the proper information to counsel and do not fully utilize
the effectiveness of this method of data collection. Your
last construction case is not necessarily the same as the next
one – questionnaires should always be tailor made for the
case at hand. Finally, it is important to recognize that these
questionnaires are supplemental; they by no means replace
or serve as a substitute for oral questioning and are
designed to facilitate the subsequent voir dire process.
Think of supplemental questionnaires as the best way to
reveal potential red flag jurors (bad jurors) and as
preparation for a cause challenge.

5.

Making Sense of the Data & Applying It
How the data may be used for jury selection depends to a
large extent on how much time is available prior to voir
dire questioning. Most favorably, counsel would have at
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least a day to review the data and study it thoroughly. To
allow for the most objective analysis, entering the
questionnaire data into a spreadsheet allows a very
complete and thorough analysis by aggregating data,
viewing various factors in detail, red-flagging jurors, etc.
As an example, the following table is a redacted example of
a “cheat sheet” used in a construction matter. These data
are condensed from a larger jury profile spreadsheet for use
in court.
Rating, or scoring prospective jurors, is accomplished by
AJC in the context of a 5-point scale where a “3” is neutral
and the assigned value for all prospective jurors prior to
learning anything about them. A juror rating of “1” is a
high priority strike, while a prospective juror rated “2” is
believed to be favorable to the opposing party. Jurors rated
4-5 are favorable with a “5” being a “dream juror” for your
team.
This method can be used in court, “on the fly,” as a means
for prioritizing strikes and keeping track of unfavorable
prospective jurors on profile or cheat sheets. It is most
effectively used in the context of gathering information in
advance from supplemental juror questionnaires, as shown
in the spreadsheet that follows. While identifying
favorable jurors is important, attention is best spent on the
identification of unfavorable jurors in order to determine
strike priority and strategize cause challenges. What makes
a prospective juror a “1”? Typically it would be an
amalgam of juror attitudes and experiences that are adverse
to your client. The degree of a juror being viewed as
unfavorable is exacerbated by his likelihood of being a
leader. Job #1 during jury selection is to assure that a “1”
who presents as a potential leader does not get seated on
the jury.
#

Name

Age

Occup/ Emp

Educ/Exp
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Issues

Impressions

Score

phillip
xx

66, married

retired machine
operator.
Worked in
construction,
member
machinist &
woodworker
unions.

experience in
construction,
drafting/design,
engineering, labor
unions. Someone
close in
architecture. Ins,
real estate,
ROOFING, TILT
UP CONCRETE
BLDG. 1sr yr civ
engi @ UCONN.
Woodworking
(construction and
cabinetry)

Q7 - several friends
lawyers. Q12 - fmr crim
juror. Q14 - complained re
housing disc, job disc,
unrefunded air travel. Q15
- USAF 65-69. Q17 CONTRACTOR
DAMAGE TO MY
PROPERTY. Q 18 maintain prop "yes, all of
above" Q19 SNOWFALL RIPPED
OFF GUTTERS. Q20 Passes [PL] going to &
from work. Q24 - member
of movie crew interviewed
judge matarazzos husband
for making of guilty except
for insanity (follow up to
one flew over the cuckoos
nest)

Older guy with
relevant work
experience;
former military.
Need to hear
about damage
by contractor
weather damage
to gutters.
Have him talk
about roof
maint & roof
knowledge

4

kerry xx

42, single

electrician, [xx]
electric. Works
in construction,
an IBEW
member.

exp in
construction,
labor unions. Dad
in real estate.
Tech school &
coll
(sociology/hist)

Q7 - bro in law & friend
lawyer. Q12 - fmr crim
juror Q13 - dad sued GM;
sister sued [xx]
construction. Q14 complained about a lot of
boots purchased Q18 home maint: installed
windows, exhaust fans,
french doors, gutters, back
deck and lots landscaping
& gardening. Q24 - MY
SISTER HAS LUNG
DAMAGE DO TO MOLD
FROM FAULTY
CONSTRUCTION IN
HER HOME. I HAVE A
DISTRUST OF LARGE
CONSTRUCTION
FIRMS. I PERSONALLY
WITNESS CODE
VIOLATIONS EVERY
DAY AT WORK.

Let's get him on
cause - distrusts
large
construction
companies;
witnesses code
viol everyday.
Angry guy. Sis
sued [xx]
construction

1

1

2

In determining which jurors have the highest priority for
strikes, it is best that members of the trial team review the
data alone, form opinions relative to strikes, and then
convene as a group to share opinions. Identifying jurors
separately avoids the hazards associated with “groupthink,”
a strong psychological drive for consensus within insular,
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cohesive decision-making groups such that disagreement is
suppressed and the efficacy of group decision-making
becomes more limited14. You need ranging opinions, not
“yes men.”
Supplemental juror questionnaires are an invaluable source
of information to be used in increasing the effectiveness
and thoroughness of jury selection. If this method of
collecting information is used, it is important to make the
best use of such an opportunity and develop a questionnaire
that is well designed and assesses the issues that are most
important to the trial team. This involves identification of
the main issues of interest, providing the Court with a
questionnaire in a manner that is not overly burdensome
and does not provide easy reasons to discount its use,
provides information that will be used to identify mainly
those jurors that are the least favorable, and examining the
information in a detailed and objective manner.
6.

The Latest and Greatest – Internet Background Research
Jurors tell us everything we need to know during voir dire
and in questionnaires, right? Probably not. On average, we
engage them in court for maybe an hour to at most a full
day. If we are lucky, there might be a supplemental juror
questionnaire to help guide cause and peremptory strikes.
More informed decisions regarding strikes could be made if
we have more information. Would it help to know that the
silent juror, #12, is a social activist? Or that another has a
lien placed on his property by his HOA? The majority of
prospective jurors have some presence on the Internet,
whether via social networking or material found via
publicly available information. Nielsen Research reveals
that 74% of adult Americans use the Internet regularly.
Pew Online Research found that over the past year social
networking among those aged 50 and older has doubled.
Why should you care about jurors’ Internet presence and
Online Social Networking? Sociologist Erving Goffman

14

Janis, I. L. (1971). "Groupthink". Psychology Today, 5 (6) 43–46, 74–76.
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studied self-presentation, the varied “selves” of a person.
Adopting a dramaturgical approach he viewed the self as
front stage and back stage behavior. He would tell us that
the person we see in court, the prospective juror, displays
his front stage self, his best foot forward, when he interacts
with others. The back stage self is the person when he is
“himself,” the person at home and in comfortable
surroundings. Your goal is to best determine who a
prospective juror is, the front stage self, and to identify
potential bias or prejudice. Online social network profiles
provide some insight into this.
But, is the online persona of a prospective juror valid?
Does it accurately portray who the person really is? Social
science research suggests online personas via Facebook are,
indeed, accurate “snapshots” of a person. They are not
merely constructions of a person’s ideal self. Rather than
portraying a person’s “ideal self,” the person that an
individual might wish they were, research demonstrates
that social network profiles are accurate portrayals of an
individual’s actual self.
Your case is important to you and your client. Conducting
online research via social networking and/or “Googling”
prospective jurors can be time consuming, but there is a lot
of “low hanging fruit” to be had from the investment of
several hours online. Dedicating approximately five
minutes of online research per prospective juror can yield a
wealth of information and reveal information that otherwise
would not be learned in a supplemental questionnaire or
during voir dire questioning. The “How to” of juror
Internet background research is a subject for another
discussion. Nevertheless, simple “Googling” and review of
Facebook and LinkedIn profiles is worth the effort.
E.

CONCLUSION
Your next trial is fast approaching and you are busy with motions
in limine, conference calls with the client, meetings with experts,
and perhaps your opening statement. Constructing a thorough
approach to jury selection need not be burdensome, but should
include:
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•

Identifying pre-trial, with the trial team, the key issues to
discuss/learn about as part of jury selection;

•

Dispelling “old school” notions of good and bad jurors
(stereotypes);

•

Recognizing the importance of prospective jurors’ life
experiences and case relevant attitudes and opinions;

•

Use of a supplemental juror questionnaire, and;

•

Going the extra mile and conducting online juror
background searches – before and after a jury is seated.
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A variety of events can disrupt the ability of healthcare providers nationwide to deliver
essential, quality care to its patients and the general public. From terrorist attacks to natural
disasters and communicable diseases, modern healthcare providers must be prepared to face both
the practical and legal challenges of operating during a public health event.
No recent public health event captured the collective mind quite like the 2014 Ebola
Virus Disease (hereinafter “Ebola”) outbreak. Much of this notoriety is attributed to Ebola’s
high mortality rate and nightmarish symptoms. See Jeremy Ashkenas, et al., How Many Ebola
Patients Have Been Treated Outside of Africa?, N.Y. TIMES (Jan 26, 2015). However, its
presence in the public eye offers an opportunity to explore potential legal issues surrounding
known and impending disruptive public health events generally, and communicable, highly
infectious diseases specifically. Though we may be tempted to categorize disease disruptions as
once-in-a-lifetime events relegated to movies, the legal and practical implications they produce
cannot be ignored. Indeed, in the words of Director of the Centers for Disease Control (CDC)
Dr. Thomas Friedman, “[w]e live in a world where we are all connected by the air we breathe,
the water we drink, the food we eat, and by airplanes that can bring disease from anywhere to
anywhere in a day.” CDC Press Conference: CDC Confirms First Ebola Case Diagnosed in the
United States (Sept. 30, 2014). Recent history teaches us that pandemic flu, the H1N1 virus,
SARS, “bird flu,” and drug resistant “superbugs” are contemporary concerns that should be
examined through a legal lens. See Mark Rothstein, J.D., From SARS to Ebola: Legal and
Ethical Considerations for Modern Quarantine, INDIANA HEALTH LAW REVIEW, vol. 12, no. 1
(forthcoming 2015). Law firms are taking heed, with some even creating their own Ebola Task
Forces. See Beth Fitzgerald, Global Ebola Task Force: Law Firm Prepares for myriad of virusrelated questions. NATIONAL JOURNAL OF BUSINESS (Oct. 21, 2014).
Accordingly, this paper will analyze potential legal issues that may result from disruptive
communicable disease events (specifically Ebola) and how to prepare your hospitals and other
healthcare providers for the same. While this paper focuses on the 2014 Ebola outbreak, the
legal principles discussed herein rightfully can be applied to disruptive public health events
generally.
I.

PUBLIC HEALTH LAW – GENERAL PRINCIPLES

Principles of federalism divide authority between federal, state, and local governments in
protecting the public health. The United States Constitution is largely silent on issues

surrounding public health, save for its authority to “promote the general Welfare.” U.S.
Constitution, pmbl. The federal government can use this grant of power to declare states of
“emergency,” appropriate money to states during public health events, limit the liability of
certain officials, and even quarantine or isolate American citizens. See, e.g., 42 U.S.C. § 264
(the Public Health Service Act, addressing regulations to control communicable diseases). A
bevy of federal agencies have potential roles to play – principally the Department of Health and
Human Services, the Department of Homeland Security, and the CDC.
While the federal government enjoys significant power, authority, and responsibility
during disruptive public health events, primary responsibility for enacting public health policy,
enforcing those policies, and providing emergency services falls upon the individual states. This
authority is established by the Tenth Amendment and the Constitution’s attendant police powers.
All states have the authority to manage and investigate disease outbreaks, including the ability to
enact and enforce laws designed to protect public health. This power is recognized by statute
and our highest court. In Jacobsen v. Massachusetts, the U.S. Supreme Court upheld a
mandatory smallpox vaccination order issued by a local municipality’s board of health,
emphasizing the state’s right to protect the liberty and health of its own citizens. 197 U.S. 11, 27
(1905) (“Upon the principle of self-defense, of paramount necessity, a community has the right
to protect itself against an epidemic of disease which threatens the safety of its members.”). In
doing so, the Court recognized that states could delegate certain authority to health agencies and
local governments to safeguard public health. Id. at 25 (“[T]he state may invest local
bodies…with authority…to safeguard the public health and the public safety. The mode or
manner in which those results are to be accomplished is within the discretion of the state.”). This
state power is not without check; the Jacobsen court warned that liberty must not be unduly
restrained and due process must be provided. Id. at 29.
This fragmented and decentralized balance of public health power can cause considerable
confusion in preparing a hospital for a known and threatening public health event and offering
sound legal advice. There is no one guiding plan or set of specific regulatory or statutory
principles that drive public health policy. Instead, we are left with a “menu of legal powers and
options rather than a definitive guide for action.” Jane Jordan, Greg Measer, Asha Agrawal, and
James G. Hodge Jr., Legal, Operational, and Practical Considerations For Hospitals and Health
Care Providers in Responding to Communicable Diseases Following the 2014 Ebola Outbreak,
23 U. MIAMI BUS. L. REV. 341 (2014). Given the understandable lack of a set of comprehensive,
controlling public health guidelines and laws, hospitals must look to this “menu” of sources for
direction. Id. The wise lawyer will look to federal directives, state health agency regulations,
the recommendations of national and international health organizations, and the advice of legal
and health organizations in advising their clients as to operating during an impending public
health event.
II.

PREPARING FOR POSSIBLE CAUSES OF ACTION

Ebola-related lawsuits have been filed and threatened by caretakers and families of
victims, bringing with them allegations of negligence, medical malpractice, privacy intrusions,
impairment of civil rights, and violation of various federal and state statutes. See Jess Bidgood

and Dave Phillips, Judge in Maine Eases Restrictions on Nurse, N.Y. TIMES (Oct. 31, 2014)
(Discussing Maine nurse’s allegations that she was wrongfully quarantined); Texas: Ebola
Victim’s Family to be Paid by Hospital, N.Y. TIMES (Nov. 12, 2014) (First Ebola patient on
American soil, Thomas Eric Duncan, settles claim against hospital for undisclosed sum). The
most visible of these suits was filed by Nina Pham, a nurse at Texas Health Presbyterian Hospital
in Dallas, TX. Ms. Pham contracted Ebola after treating an infected man who had arrived in the
country from Liberia. See Nina Pham v. Texas Health Resources, Inc., DC-15-02252 (Dallas
County District Court, TX) (March 2, 2015). A brief review of Ms. Pham’s allegations is
illustrative in understanding the legal consequences healthcare providers can face during a
disruptive health event.
By early September of 2014, the CDC and American Hospital Association warned the
Texas Health Resources (“THR”) hospital system – of which Texas Presbyterian allegedly is a
part – that Ebola was an “imminent threat” that warranted the development and implementation
of policies and procedures designed to mitigate the threat. Id. at 5. The news cycle was
saturated with Ebola-related information, and the American Bar Association even offered a
complimentary webinar discussing the legal implications of the disease and how to best prepare
healthcare providers in the event an infected patient came to their doors.1 Against this backdrop,
Thomas Eric Duncan brought the virus to America when he arrived in Dallas on September 20,
2014. Nina Pham, supra at 8. Five days later he presented to the Texas Presbyterian ER, where
he was discharged with a diagnosis of sinusitis and a prescription for antibiotics – all despite
exhibiting the “classic” symptoms of Ebola and reporting that he recently had been in Liberia,
which was among the African countries embroiled in the Ebola outbreak. His condition
worsened, and he was again brought to the Texas Presbyterian ER on September 28. He finally
was admitted to the hospital the next afternoon, and placed in an intensive care (“ICU”) unit
from which all other patients were removed. Mr. Duncan died 8 days later.
Nina Pham was a nurse in that Texas ICU. On the morning of September 29, her
supervisor allegedly was told that Mr. Duncan would be her patient. Ms. Pham had no special
training in infectious diseases nor been provided any in-services, training, or guidance
concerning Ebola. She claims that she did not volunteer for the job. Approximately 3 days after
the death of Mr. Duncan, Ms. Pham learned she also had Ebola. Nina eventually was transferred
to the National Institute of Health in Bethesda, MD, which had a team capable of treating Ebola
patients. According to Ms. Pham’s Complaint, before she departed for Maryland her treating
THR physicians entered her hospital room with a video camera and coerced her into making
“optimistic statements” about her condition and the treatment provided by THR. After editing
the video, THR allegedly released it to the press and put it on their YouTube site. Fortunately,
Ms. Pham survived her bought with Ebola.
Ms. Pham filed suit against THR in state district court, alleging that she was a “symbol
of corporate neglect – a casualty of a hospital system’s failure to prepare for a known and
impending medical crisis.” Id. (emphasis added). Her principle allegation sounds in
negligence, claiming that THR failed to recognize the likelihood and appreciate the danger of the
Ebola virus coming to its hospitals; failing to develop and implement adequate policies and
Ebola 2014: A Public Health and Legal Perspective, available at:
http://www.americanbar.org/groups/health_law/events_cle/ebola14.html
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procedures; failing to ensure proper training; failing to provide appropriate equipment; and
failing to obtain qualified professionals to manage Ebola patients. Ms. Pham also brought
various invasion of privacy causes of action.
This real-world factual scenario presents concerns that could arise in regard to many
disruptive public health events. It serves as an appropriate reminder of the legal consequences
of failing to properly prepare for known emergencies, and offers an opportunity to examine how
best to avoid falling into an unfortunate position. Below is an analysis of the legal issues
hospitals could face during such events. A number of recommendations to reduce the likelihood
of liability will follow.
A.

Is There a Duty to Treat Patients With Highly Infectious, Deadly, and
Communicable Diseases?

The rights of medical professionals and other hospital employees must be considered in
assessing potential liability for failing to treat and accept patients. At common law, medical
professionals had no duty or only a limited duty to treat patients in certain circumstances. See,
e.g., Anderson v. Houser, 523 S.E.2d 342 (Ga. Ct. App. 2000) (no duty to treat without existing
physician-patient relationship); see also Birmingham Baptist Hospital v. Crews, 229 Ala. 398,
157 (1934) and Wilmington General Hospital v. Manlove, 54 Del. 15, 174, A.2d 135 (1961).
However, this “no duty” theory can erode during public health events.
1.

Emergency Medical Treatment and Active Labor Act (“EMTALA”)

EMTALA places an affirmative obligation upon hospitals to treat and stabilize certain
patients in emergency room settings. See 42 U.S.C. §§ 1395dd(a) – (b).
EMTALA was
enacted in 1986 in an effort to prevent hospitals from denying emergency medical treatment as a
method of cost-cutting.2 Also known as the “patient dumping” statute, EMTALA was intended
to guarantee emergency health care access to all persons regardless of their ability to pay.
EMTALA imposes a duty upon Medicare-provider hospitals to screen and stabilize patients that
appear at their ER experiencing a statutorily defined “emergency.” Id; 42 C.F.R. § 489.24(a).
Liability turns on the determination of whether an “emergency” exists, such as a cardiac event,
seizure event, or childbirth. An “emergency medical condition” is defined as:
(1) A medical condition manifesting itself by acute symptoms of
sufficient severity (including severe pain, psychiatric disturbances
and/or symptoms of substance abuse) such that the absence of
immediate medical attention could reasonably be expected to result
in—
Note that EMTALA’s application is, in most instances, is constrained to hospitals with “dedicated emergency
departments” and, in certain cases, urgent care centers. The Final Rule explains that “dedicated emergency
department” means any department or facility, located on or off the main hospital campus, that is: (i) licensed by the
State as an emergency department, (ii) held out to the public (by name, signs, advertising, or other means) as a place
that provides care for emergency medical conditions on an urgent basis without a previously scheduled appointment,
or (iii) based on a representative sample of patient visits that occurred during the calendar year, that department or
facility provided at least one-third of all its out-patient visits for the treatment of emergency medical conditions on
an urgent basis without requiring a previously scheduled appointment. See 42 C.F.R. § 489.24(b)(4).
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(i) Placing the health of the individual (or, with respect to a
pregnant woman, the health of the woman or her unborn child) in
serious jeopardy; or
(ii) Serious impairment to bodily functions; or
(iii) Serious dysfunction of any bodily organ or part; or
(2) With respect to a pregnant woman who is having
contractions—
(i) That there is inadequate time to effect a safe transfer to another
hospital before delivery; or
(ii) That transfer may pose a threat to the health or safety of the
woman or the unborn child.
§ 489.24(b)(4).
If such an emergency is present, the hospital is obligated to treat the patient absent a
federally-declared state of emergency and attendant EMTALA waiver. In regard to infectious
diseases, the application of EMTALA may well depend on the specific disease, whether the
patient presents in a non-emergent state, and whether the patient enters the hospital ER or some
other area. See Jordan, et al., supra. Taking Ebola as an example, the application of EMTALA
likely will rest on the time-period when the patient presents to the ER: Ebola has a 2 to 21 day
incubation period, meaning that the patient often does not become symptomatic until three weeks
after becoming infected. Ebola Virus Disease (April 2015), WORLD HEALTH ORGANIZATION
MEDIA CENTRE. If an asymptomatic patient presents to the ER, it is unlikely that he or she will
be considered to have an “emergency medical condition” as defined by EMTALA. However, if
a symptomatic patient ambles into the ER with the hemorrhagic fever or internal and external
bleeding characteristic of Ebola, then you should be adequately prepared to treat them.
2.

Duty Conferred by Disability Laws

This common law “no duty to treat” theory disappears in a number of other scenarios.
For example, a medical professional cannot categorically refuse to treat persons defined as
“disabled patients” pursuant to the Americans with Disabilities Act of 1990 (“ADA”) for
discriminatory reasons. Bragdon v. Abbot, 524 U.S. 624 (1998). Whether infectious disease
patients can be considered “disabled patients” has yet to be decided. Relevant to the present
discussion is the Rehabilitation Act of 1973 (“Rehab Act”), which has been addressed by our
Supreme Court in the context of communicable disease. Like the ADA, the Rehab Act prohibits
covered entities such as hospitals from refusing to treat persons with disabilities. The question of
whether an infectious disease constitutes a disability or handicap under the Rehab Act has been
the subject of much litigation. In School Board of Nassau County v. Airline, the Supreme Court
held that an individual with tuberculosis was considered handicapped for purposes of the Rehab
Act. 482 U.S. 273 (1973). Airline helped shape modern disability law, and subsequent case law
noted that Hepatitis-C and HIV also can be considered disabilities in certain situations. See
Bragdon, 524 U.S. at 642 (person infected with asymptomatic HIV considered protected under
ADA); see also Sussle v. Sirina Protection Sys. Corp., 267 F. Supp. 2d 285 (E.D.N.Y. 2003)
(holding that although Hepatitis C is a “physical impairment” and thus a disability, plaintiff
failed to demonstrate that the impairment substantially limited a major life activity and thus was

not subject to ADA protection). Thus, in determining whether a hospital owes a duty to a patient
during a known public health event involving an infectious, communicable disease, legal counsel
should examine whether an infected person is considered handicapped under the Rehab Act or
“disabled” as defined by the ADA.
B.

OSHA and the FMLA

Employers normally have a duty to provide a workplace devoid of “recognized hazards
that are causing or are likely to cause death or serious physical harm” to its employees.” See 29
U.S.C. § 654. In 2004, the Occupational Safety and Health Administration (“OSHA”) created a
set of “response guidelines” designed to assist employers in cases of workplace emergencies.
While the guidelines do not specifically address infectious diseases, the guidelines expect
employers to minimize complications by:
(1) conducting employee awareness and other trainings regarding
the potential hazard; (2) creating protocols and procedures
requiring the issuance of protective personal equipment if
necessary to prevent infection and transmission; (3) providing a
means of reporting infection and medical surveillance for infected
employees; (4) maintaining appropriate documentation of all of the
foregoing; (5) preserving and maintaining patient medical records;
and (6) appropriately recording with OSHA any occupationallyrelated infections.
See Jordan, et al., supra.
Employers take care to comply with OSHA’s broad “refusal to work” provisions. See 29
U.S.C. §143; 29 U.S.C. § 660(c); 29 U.S.C. § 654. In certain situations, employees can refuse to
work when they have a reasonable apprehension of death or serious harm and no “less drastic
alternative is available.” Whirlpool Corp. v. Marshall, 445 U.S. 1 (1980); Marshall v. N.L.
Indus., Inc., 618 F.2d 1220, 1224 (7th Cir. 1980) (holding that discharge of an employee in
response to his good faith refusal to expose himself to certain dangerous conditions is
discriminatory). In order to avoid liability, the employer cannot terminate that employee unless
it can prove through “objective” evidence that there is no hazard or that the employer’s
“response plan” will protect employees from exposure. See id.
Hospitals also must meet the standards relating to applicability of the Family and Medical
Leave Act (“FMLA”) and the potential for providing workers’ compensation benefits. See 29
U.S.C. § 2601; 29 C.F.R. § 825 (2014). In the event that an employee contracts an infectious
disease such as Ebola through occupational exposure, the employee may be eligible to receive
temporary disability benefits, reasonable and necessary medical treatment, and awards for
resulting permanent disability. Id. Employers should be careful to identify medical
professionals with infectious disease control expertise who can advise the employer as to
whether the employee is infectious; whether his or her condition presents a risk to other
employees; and when the employee can return to work. Mark A. Lies II et al., Ebola and
Employer Liability Issues, Seyfarth Shaw LLP (Oct. 10, 2014). This issue has particular

pertinence in the Pham case, as the parties argued over the application of the state workers’
compensation act and whether the workers’ compensation bar or the state district court had
jurisdiction over the matter. See Plaintiff’s Supplement to Her Original Petition to Include
Application for TRO and Application for Temporary Injunction, No. DC-15-02252 (Dallas
County District Court, TX) (April 16, 2015); see also Order Granting Plaintiff’s Application for
TRO (April 20, 2015).
These considerations, particularly those regarding the FMLA and application of workers’
compensation benefits, should be addressed long before a known, impending infectious disease
or other disruptive public health event occurs. Emory University Hospital – which successfully
treated a number of Ebola patients – nipped those issues in the bud by determining that the
FMLA would be utilized if requested and applicable; ensuring that any worker who contracted
Ebola be compensated at a rate above that mandated by state law; and ensuring that those who
worked with Ebola patients volunteered to do so under their own volition. See Jordan, et al.,
supra.
C.

Confidentiality and the HIPAA Privacy Rule

Given the intrinsic fear and attendant media attention that high-mortality infectious
diseases inspire, ensuring patient privacy is of paramount importance. The overriding concern in
safeguarding patient information is compliance with the Health Insurance Portability and
Accountability Act and its Privacy Rule. See Publ. L. 104-191, 110; 45 CFR §§ 160, 164, et seq.
HIPAA explains the federal intent to protect health information in no uncertain terms, stating in
its preamble that:
[i]n an era where consumers are increasingly concerned about the
privacy of their personal information, the Privacy Rule creates, for
the first time, a floor of national protections for the privacy of their
most sensitive information-health information…Under the Privacy
Rule, health plans, health care clearinghouses and certain health
care providers must guard against misuse of individuals’
identifiable health information and limit the sharing of such
information, and consumers are afforded significant new rights to
enable them to understand and control how their health
information is used and disclosed.
67 Fed. Reg. 53162 (August 14, 2002) (HIPAA Preamble).
HIPAA is not suspended during a public health or other emergency. Memorandum from
the Dep’t of Health & Human Servs., Bulletin: HIPAA Privacy in Emergency Situations (Nov.
2014). However, in extraordinary circumstances the Department of Health and Human Services’
(DHHS) Secretary may waive certain provisions of the Privacy Rule pursuant to the Project
Bioshield Act of 2004 (Pub. L. 180-276) and § 1135(b)(7) of the Social Security Act. Further, in
the event that the President and DHHS Secretary declare a public health emergency, the
Secretary has the authority to waive certain sanctions and penalties against a covered hospital.
Id.

The easiest course of action, of course, would be to release no patient information
without the informed, written consent of the patient. Given the media attention lavished on
Ebola and similar viral infections – coupled with the need to protect the public by disseminating
accurate medical information – this is not always possible. In a Special Bulletin issued by
DHHS specifically related to the Ebola outbreak, the agency clarified that under the Privacy Rule
protected health information can be disclosed: (1) to a public health authority; (2) at the direction
of a public health authority or foreign government agency acting in collaboration with the public
health authority; (3) to a person at risk of contracting or spreading the disease or condition if
other law, such as state law, authorizes the entity to notify such persons as necessary to prevent
or control the spread of the disease; (3) to family friends, and others “involved in the individual’s
care and for notification; (5) to anyone “as necessary to prevent or lessen a serious and imminent
threat to the health and safety of a person or the public”; and (6) to the media if the patient has
not objected to or restricted to the release of such information or, if the patient is incapacitated, if
the disclosure is believed to be in the best interest of the patient and is consistent with any prior
expressed preferences of the patient. See 45 CFR §§164.501, 164.512(b)(1); 164.510(b);
164.512(j); 164.508. DHHS cautions covered hospitals to use a “minimally necessary” approach
when releasing patient information in these situations. Id.
Protecting patient information is a gargantuan task in the best of circumstances;
however, even with the complications of a disruptive public health event, information can
properly be safeguarded. For example, when Emory University Hospital accepted its first Ebola
patient, its Chief Privacy Officer was immediately designated to be a part of the Ebola clinical
care and operational personnel. Hospitals with Ebola Patients are Under Great Pressure to
Ensure Their Privacy, 14 REP. ON PATIENT PRIVACY at 1, (November 14, 2014). Emory
sent email blasts to all of its healthcare employees reiterating their obligations to ensure patient
privacy both at home and in the workplace. It also ensured that its electronic medical records
system required those who tried to access Ebola patients’ records to affirmatively check a box
stating that they had authorization to view the records. Id. In addition, the University of
Nebraska Medical Center combed through its electronic “audit trails” after it accepted an Ebola
patient, eventually learning that two employees inappropriately viewed protected health
information and terminating them accordingly. Id.
D.

Negligence

Ordinary negligence and medical malpractice claims can arise from a wide variety of acts
and omissions during a known disruptive public health event.
Claims can stem from a
physician’s failure to diagnose the disease, or an institution’s failure to develop and implement
adequate policies and procedures, properly train staff, provide appropriate equipment, or to
obtain qualified professionals to manage patients. See, e.g. Jordan, et al., supra. Safeguarding
against these deficiencies requires comprehensive effort, planning, and coordination set in
motion long before a disruptive public health event emerges. These strategies are discussed
below.

RECOMMENDATIONS

III.

As stated in the Introduction, there is no overarching, controlling set of regulatory
standards or statutory law capable of methodically guiding a hospital’s preparations or actions
regarding a “known, imminent” public health event such as an Ebola outbreak. Accordingly, the
first step is to heed federal and state directives. In the case of Ebola, the White House, DHHS,
and the CDC provided continuous updates and comprehensive recommendations as to how to
prepare for the disease’s arrival. See, e.g., CDC Infection Prevention and Control
Recommendations for Hospitalized Patients Under Investigation for EVD in U.S. Hospitals (Feb.
12, 2015). Many state governments and their public health agencies offered similar guidelines.
See, e.g., State Ebola Protocols, CDC Public Health Law Program (March 9, 2015) (compiling
state Ebola protocols and various state public health statutes and regulations); South Carolina
Public Health Emergencies: A Resource for Bench and Bar, SC DEPARTMENT OF HEALTH
AND ENVIRONMENTAL CONTROL (2012); Gregory Sunshine and Montrece Ransom, Ebola
and the Law: Legal Preparedness for Physicians and Hospitals, PUBLIC HEALTH LAW: OFFICE
FOR STATE, TRIBAL, LOCAL, AND TERRITORIAL SUPPORT (CDC) (February 19, 2015) (compiling
state laws, regulations, and directives). Further, organizations such as the American Bar
Association and the American Hospital Association proved to be outstanding resources,
providing free informational seminars, written materials, suggested protocols, and draft legal
documents.
Experience remains the best teacher. Based upon Emory University Hospital’s successful
treatment of Ebola patients – and the alleged mistakes of THR – as well as an analysis of
international, federal, state, and local guidelines, the following recommendations may assist in
preparing for a known and imminent disruptive public health event such as Ebola:





Create a “Preparedness Team” dedicated to establishing comprehensive policies and
procedures.
This team should include clinical, legal, communication, and administrative
professionals.
In creating policies and procedures, follow established federal and state guidelines and
update annually.
Don’t reinvent the wheel – follow published guidelines and recommendations, as well as
policies and procedures released by other healthcare providers.3 Emory has publicly
released
its
entire
Ebola
preparedness
protocols
(available
at:
http://www.emoryhealthcare.org/ebola-protocol/resources.html).
Legal:

a. Educate staff on HIPAA compliance and other privacy concerns, EMTALA,
informed consent, and employment policies.
b. With the assistance of administration, agree on a course of action regarding
the provision of workers’ compensation benefits and application of
employment policies.

Emory has publicly released its entire Ebola preparedness protocols (available at:
http://www.emoryhealthcare.org/ebola-protocol/resources.html).
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c. Familiarize in-house legal counsel with both state and federal public health
law.
d. Identify key contacts at local, state, and federal level that represent and control
public health interests
Clinical:
a. Create team dedicated to treatment of known disruptive public health
event/disease; if possible, ensure that these employees volunteer to treat the
patients.
b. Hold in-house refresher courses on infection control and waste management.
c. Ensure that hospital has proper equipment to treat the specific patient
population; teach health professionals how to use said equipment.
d. Ensure that hospital has properly qualified personnel present, i.e., infectious
disease specialists, emergency room physicians, and ICU nurses.
e. Provide proper internal and public warnings: posters; electronic email “blasts”;
specialized and relevant admission questionnaires with travel history.
Administrative and Communications:
a. Identify appropriate, consistent spokespersons with substantive knowledge of
the medical issues and the ability to educate media about medical and
scientific facts. The most visible spokesperson’s at Emory were clinicians and
care providers.
b. Explain to the media methods of collaboration with federal, state, and private
entities.
c. Review patient privacy guidelines and collaborate with legal department and
clinical staff to implement additional measures as necessary.
c. Ensure all staffing concerns are addressed.

Insurance Coverage for Pandemic-related Risks
Author:
Rich D. Gable, Jr. of BUTLER WEIHMULLER KATZ CRAIG, LLP of Philadelphia, PA. The
author can be reached at rgable@butler.legal.
Insurance coverage for the impacts of communicable or contagious diseases is
uncommon. The general purpose of most insurance coverage is to protect against unforeseen
risk. Contagions, however, are viewed as a risk that can be both set in motion and controlled by
human intervention. For this reason, the majority of insurance coverage for infectious diseases is
found in “manuscripted” or specifically written policies designed to cover loss caused by a
specific contagion. Below is a discussion of some of the different types of insurance that may be
triggered by a public health event and the manner in which insurers and the courts have
responded.
I.

LIABILITY INSURANCE
A.

Commercial General and Professional Liability Insurance

Commercial General Liability (CGL) insurers are likely the most common target for
contagious disease claims. CGL forms provide for defense and indemnity against claims
resulting in liability against insureds due to an “occurrence,” most often described as an accident.
However, many CGL policies contain a virus or bacteria exclusion, something that has been
more frequently included in the past 10 years or so. See T. Jones and J. Bozeat, A Growing
Exposure: Food Contamination Claims, INSURANCE LAW, 49 No. 5 DRI For Def. 57 (2007).
That means loss or damage caused by or resulting from viruses, bacteria, or other
microorganisms that cause disease, illness, or physical distress will ordinarily be excluded.
Therefore, a CGL insurer may decline to defend against a lawsuit in which its insured is sued by
a claimant asserting loss or damage due to a contagious disease. See e.g. Paternoster v. Choice
Hotels, Civil Action No. 13-0662, (E.D. La., November 14, 2014. (unpublished)) (bacteria
exclusion applied to coverage for claims arising out of the alleged exposure to Legionnaires’
Disease at a hotel, save for those policies that contained “buy-backs” providing coverage for
swimming pool and food-borne exposures).
Pollution exclusions may also exclude coverage for claims brought by those who contend
they were exposed to a contagious disease due to the negligence of others. For example, in
Westport Ins. Corp. v. VN Hotel Group, LLC, 513 Fed. Appx. 927 (11th Cir. 2013), an insurer
sought declaratory judgment regarding its duty to defend and indemnify a hotel sued by a guests
who claimed they contracted Legionnaires’ Disease as a result of using the water in the shower
or outdoor spa. One guest died as a result. The carrier asserted that coverage was precluded due
to the pollutants exclusion, which, as is typical, defined pollutants as “any solid, liquid, gaseous
or thermal irritant or contaminant, including smoke, vapor, soot, fumes, acids, alkalis, chemicals
and waste.” The Eleventh Circuit affirmed the district court’s determination that Legionella
bacteria was not a “pollutant” under the definition. The court’s main reasoning for this holding
was that there was also a separate fungi and bacteria exclusion that excluded claims due to fungi

or bacteria on buildings or structures. The court found that bacteria could not be considered
within the definition of a pollutant when it was also separately categorized elsewhere in the
policy.
In a similar fact scenario, the Eastern District of Pennsylvania recently found that a CGL
policy excluded coverage for claims related to bacterial infections allegedly caused by medical
spa visits. Sentinel Ins. Co., Ltd. v. Monarch Med Spa, Inc., 2015 WL 1954199 (E.D. Pa., April
30, 2015). The claimants, one of whom died, alleged they were infected with Group A
Streptococcus bacteria during liposuction surgery. The CGL policy in this case had a more
expansive fungi and bacteria exclusion, which the court found clearly applied to exclude
coverage for these claims. Likewise, the court also found that the policy’s professional services
exclusion4 barred claims arising out of infections caused when healthcare workers allowed
contaminated materials to come in contact with the claimants’ open wounds during surgery.
Likely to apply in a third-party claim for damages due to disease will be the professional
liability or errors & omissions insurance held by health care workers. Such provides coverage for
losses due to the provision of professional services. Health care employees are most often sued in
this capacity due to the failure to follow the standard of care.
B.

Directors and Officers (D&O) Insurance

D&O insurance provides liability protection for managerial employees faced with claims
that financial loss resulted from their actions. For example, if a business such as a hospital chain
is faced with avoidance of their services due to poor publicity about its ability to care for Ebola
patients, the shareholders may sue the managers for their financial losses. The liability arises
from the oversight provided or policies implemented by the managers of the business. Most
D&O policies exclude coverage for bodily injury claims, but it may not always exclude coverage
for damages flowing from bodily injury claims if financial loss to the business results.
It is possible that individuals other than those personally sickened, e.g., shareholders in
companies adversely affected by an outbreak, may make claims against companies or their
executives based on allegations that management’s acts or omissions caused such claimants to
suffer financial losses. Directors’ and Officers’ policies may respond to such a claim. Although
most D&O policies contain exclusions for claims alleging bodily injury, claims for financial
damages are insured under D&O insurance. In most cases, the bodily injury exclusions should
not come into play in financial claims — although some broadly written exclusions may prove
problematic. As with commercial coverage, policyholders must give notice to their insurance
company when they become aware of such claims, before the policy and/or reporting period for
their current D&O coverage expires.

It is unclear why the insured did not have professional liability (malpractice) coverage given the nature of its
practice. Ordinarily, professional liability insurance would provide a defense and indemnity to claims that involve
bacterial or other types of infection provide the exposure arose as the result of the performance of professional
services.
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II.

PROPERTY INSURANCE

It is unlikely that most property insurance policies would respond to loss or damage
caused by a contagious disease as property insurance policies require physical loss or damage to
covered property (buildings, structures or contents) to trigger coverage as the result of a covered
(i.e. non-excluded) cause of loss. As described by the Third Circuit in Port Auth. of New York &
New Jersey v. Affiliated FM Ins. Co., 311 F.3d 226, 235 (3d Cir. 2002) (citation omitted):
In ordinary parlance and widely accepted definition, physical damage to property
means “a distinct, demonstrable, and physical alteration” of its structure. Fire,
water, smoke and impact from another object are typical examples of physical
damage from an outside source that may demonstrably alter the components of a
building and trigger coverage. Physical damage to a building as an entity by
sources unnoticeable to the naked eye must meet a higher threshold.
See also Universal Image Prods., Inc. v. Fed. Ins. Co., 475 F. App’x 569, 575 (6th Cir. 2012)
(insured may have suffered a large inconvenience as a result of the mold and bacterial
contamination but there was no “tangible damage” to insured property as a result); but see W.
Fire Ins. Co. v. First Presbyterian Church, 165 Colo. 34, 437 P.2d 52, 55 (1968) (holding that
the policyholder suffered “direct physical loss” when “the accumulation of gasoline around and
under the [building caused] the premises to become so infiltrated and saturated as to be
uninhabitable, making further use of the building highly dangerous”).
The question of whether the presence of Ebola constitutes physical loss or damage has
not yet been litigated. However, even if it did, most property policies provide exclusions for loss
or damage caused by bacterial contamination. See HoneyBaked Foods, Inc. v. Affiliated FM Ins.
Co., 757 F. Supp. 2d 738, 747-48 (N.D. Ohio 2010) (“The presence of listeria on HoneyBaked’s
food products plainly renders the products unfit for consumption, and as such meets the ordinary,
unambiguous definition “contamination”).
Property insurance policies also provide coverage for the financial risks associated with
insured property damage. Clearly the potential for a pandemic to interfere with the business of
an insured’s suppliers or customers creates a significant financial risk. Should the widespread
loss or damage be the result of an insured event like a flood or an earthquake, a business can
purchase insurance in the form of contingent business income coverage to insure against the
impact to its supply chain or its market. The insurance market has responded to the increased
risk of business interruption from communicable diseases by offering new coverages. They
include coverages for loss of business income caused by pandemic, communicable, infectious or
contagious disease, both for interruption of the insured’s business or their suppliers or customers.
See How Will Insurance Respond to Ebola-Related Events? WILLIS CLIENT ADVISORY
ALERT, October 2014. Another product that an insured could purchase would be for
decontamination of the insured’s product or property. Many food service or food manufacturers
may wish to purchase such a product to protect against the contamination of their products
against contagious diseases, resulting in the loss of inventory or stock. It is important to be
mindful that many property policies also exclude damages caused by “pollutants.” What is

considered a pollutant varies state-by-state, but they usually consist of non-microbial
components. David J. Dybdahl, Insurance Coverage for Losses Arising from the Ebola Virus,
IRMI.com (December 2014).
Many property policies also include civil authority coverage, which insures income losses
that occur when business is suspended due to government order. This coverage ordinarily
requires physical damage to property caused by a covered cause of loss, such that it would likely
not apply during a pandemic.
III.

THE FUTURE

Manuscript insurers, such as those affiliated with the London market, have specifically
crafted policies to cover losses related to pandemics or contagious diseases. See Logan Payne,
Ebola Outbreak: Risk Management and Insurance Considerations, LOCKTON GLOBAL
(August 2014). As discussed above, some insurers are specifically tailoring coverage for
business income to include losses both for suspension of business without property damage and
suspension of a dependent property’s business.
However, insurers have also moved to protect themselves quickly when a new outbreak
occurs. Some insurers moved to place Ebola exclusions after the outbreak last year, for example.
See C. Cohn, R. Naidu and A. Das, Some Insurers Exclude Ebola; Others Offer New Products,
INSURANCE JOURNAL (Oct. 23, 2014).
Some nongovernmental organizations are also drawing together plans to pay money to
qualifying countries at the moment of a major disease outbreak, rather than raising money after
the fact to respond. Alex Whiting, New pandemic insurance to prevent crises through early
payouts, REUTERS (March 26, 2015). The World Bank, African Union and a consortium of aid
agencies and private sector experts started designing the “insurance schemes” earlier this year.
The schemes would pay money to qualifying countries as soon as disease breaks out with the
intention of preventing international crises. To qualify, countries would have to develop rigorous
contingency plans to ensure the payouts would quickly reach the most vulnerable in a crisis.
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I.

TELEMEDICINE BACKGROUND

This year alone, contributors to Forbes have described telemedicine as “the biggest trend
in digital health in 2015” (Skip Fleshman, “Why Telemedicine’s Time Has Finally Come,”
Forbes.com Guest Post, January 13, 2015), a “game-changer” for patients and the healthcare
system (Bill Frist, “Telemedicine is a Game-Changer for Patient, The System,” Forbes.com,
March 12, 2015), and the “future of healthcare delivery” (Russ Alan Prince, “Telemedicine:
Creator of New Private Wealth,” Forbes.com, April 15, 2015). The promise of telemedicine,
connecting patients with physicians no matter their location, improving diagnosis and care, and
reducing healthcare costs, is great, but is not without legal concerns. This paper addresses state
regulation of telemedicine practice, potential medical malpractice issues related to telemedicine,
and issues of products liability related to telemedicine services.
A.

What is Telemedicine?

As a starting point, it is useful to describe the various types of services and products
typically classified as “telemedicine.” Precisely defining the scope of telemedicine is not easy,
and different types of telemedicine have different legal risks. Telemedicine and telehealth are
broad terms that encompass a number of different care modalities making use of
telecommunications equipment (usually the Internet). Various groups have defined telemedicine
as follows:


The American Telemedicine Association (“ATA”) defines telemedicine as the “use of
medical information exchanged from one site to another via electronic communications
to improve a patient’s clinical health status.”



The Federation of State Medical Board defines telemedicine as “the practice of medicine
using electronic communications, information technology or other means between a
licensee in one location, and a patient in another location with or without an intervening
healthcare provider. Generally, telemedicine is not an audio-only, telephone
conversation, e-mail/instant messaging conversation, or fax. It typically involves the
application of secure videoconferencing or store and forward technology to provide or
support healthcare delivery by replicating the interaction of a traditional, encounter in
person between a provider and a patient.” (Federation of State Medical Boards, Model
Policy for the Appropriate Use of Telemedicine Technologies in the Practice of
Medicine, available at
http://www.fsmb.org/Media/Default/PDF/FSMB/Advocacy/FSMB_Telemedicine_Policy
.pdf).



The World Health Organization defines telemedicine as “the delivery of health care
services, where distance is a critical factor, by all health care professionals using
information and communication technologies for the exchange of valid information for
diagnosis, treatment and prevention of disease and injuries, research and evaluation, and
for the continuing education of health care providers, all in the interests of advancing the
health of individuals and their communities.” (World Health Organization, Telemedicine:
Opportunities and Developments in Member States 2010, available at
http://www.who.int/goe/publications/goe_telemedicine_2010.pdf)
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Although this paper will generally refer to telehealth providers as physicians, a number of
other types of health professionals are involved in telemedicine or telehealth, including
psychologists, pharmacists, occupational and speech therapists, and mid-level providers such as
nurse practitioners and physician assistants. The law related to telehealth practice by nonphysicians is generally less well developed than the law related to physicians, but similar rules
often apply.
B.

What Types of Technologies and Services are Provided?

Though precise classification of the types of telemedicine is impossible, as new
technologies constantly enter the market and old technologies morph into new applications, the
following is a broad overview of general types of services and products often classified as
telemedicine.


“Traditional” Telemedicine
o In a “traditional” telemedicine encounter, the patient is located at a medical
facility of some type (hospital, health clinic, physician’s office) and has an
encounter with a specialist physician located at a distant facility. This type of
telemedicine is frequently used when the patient is geographically distant from a
specialty medical facility or a particular type of specialist. Often a medical
professional or assistant will be present in the room with the patient during the
visit with the specialist. Services may include standard videoconferencing
technology, but might also include peripherals designed to allow the remote
physician to perform a more thorough examination of the patient (e.g., a
stethoscope that interacts with the conferencing technology).



Physician-to-Physician Consultations
o Telemedicine technology can also be used to promote consultations between
physicians without the patient being physically present with either physician. The
physicians may have the same specialty or different specialties (e.g., a
pediatrician consulting with a pediatric endocrinologist). Though consultations
between physicians are not new, enhanced technology has improved how
physicians communicate about patients and the types of information they can
readily share. This type of consultation has long been used in pathology and
radiology, where specialists examine images or specimens from the patient, but
do not examine the patient directly.



“Direct-to-Consumer”
o “Direct-to-consumer” telemedicine receives much of the press and attention
regarding telemedicine. Many telemedicine providers give patients the
opportunity to see a doctor on demand through a web portal or mobile device
application. Services often include video capabilities similar to Skype or
FaceTime. Patients may have an existing relationship with the physician or may
have never met the physician in person.
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II.



Remote monitoring
o Remote monitoring of a patient in the patient’s residence (which might include a
nursing home or other care facility) can include videoconferencing and telephonic
communications, but can also involve the monitoring of vital signs remotely.
Remote monitoring technology can also be used with hospital inpatients to gather
vital signs and transmit them in real-time to nurses or physicians or permit later
review of the information.



Mobile medical applications
o Mobile applications for smartphones and tablets can facilitate any of the
aforementioned types of telemedicine. Some mobile medical applications may
simply permit users to access medical information to track their own health
information using technologies already included in smartphones (e.g. step
counters or sleep activity monitors), while others may allow connection to
peripheral devices for more sophisticated uses. As further discussed below, the
Food and Drug Administration (“FDA”) has issued guidance on the types of
mobile applications it will regulate as medical devices and the types for which the
agency plans to exercise enforcement discretion.



Informational websites
o Telemedicine generally does not include informational websites (e.g.,
WebMD.com) where patients can research medical information but do not
interact directly with a physician or provide any of their own health information.
STATE REGULATION OF TELEMEDICINE PRACTICE

Though the federal government has played a large role in promoting telemedicine
technology and setting reimbursement policies around telemedicine for federal healthcare
programs, the states are responsible for regulating most telemedicine practice pursuant to their
police power. States have addressed telemedicine practice through statute, board of medicine
regulations, informal board guidance, board disciplinary actions, and attorney general guidance
and enforcement. State law generally seeks to address the licensure of physicians providing
telemedicine services, the standard of care for telemedicine, prescribing pursuant to a
telemedicine encounter, and informed consent to the use of telemedicine. Practitioners hoping to
engage with patients via telemedicine across state lines and companies seeking to introduce a
variety of telemedicine models nationally must contend with the variety of state laws and
regulations on the practice of medicine generally and telemedicine in particular. Though state
laws on these issues are disparate, one common source of guidance for states is the 2014
Federation of State Medical Board’s (“FSMB”) Model Policy for the Appropriate Use of
Telemedicine Technologies in the Practice of Medicine (the “FSMB Model Policy”) (available at
http://library.fsmb.org/pdf/FSMB_Telemedicine_Policy.pdf). Since its adoption by the FSMB in
April 2014, a number of state boards of medicine have adopted the model policy or portions of it.
A.

Licensure

State medical boards generally deem a physician to be practicing medicine in the state
when the physician examines, diagnoses, or treats a patient residing in the state, even if the
3

physician has no physical presence in the state. Consequently, a physician seeing patients via
telemedicine needs to hold licenses in each state in which patients he or she is examining reside.
Some states provide an exception to the licensure requirement for out-of-state physicians who
infrequently practice in the state or intermittently consult with in-state physicians regarding instate patients. Other states provide for the issuance of “special purpose licenses” or
“telemedicine” licenses for physicians practicing across state lines who do not wish to obtain a
full state medical license. For example, Alabama law permits an out-of-state physician to
practice medicine across state lines (by seeing Alabama patients) without holding an Alabama
license if the practice occurs fewer than ten times per year or constitutes less than one percent of
the physician’s practice (Ala. Code § 34-24-505). Physicians engaging in more frequent practice
can apply for a special purpose license to practice medicine across state lines, provided he or she
already holds an unrestricted license to practice in another state (Ala. Code § 34-24-502).
The FSMB Model Policy re-affirmed this general policy, stating that:
A physician must be licensed, or under the jurisdiction, of the medical board of
the state where the patient is located. The practice of medicine occurs where the
patient is located at the time telemedicine technologies are used. Physicians who
treat or prescribe through online services sites are practicing medicine and must
possess appropriate licensure in all jurisdictions where patients receive care.1/
In September 2014, the FSMB released model legislation for an Interstate Licensure
Compact. (Federation of State Medical Board, Model Policy for the Appropriate Use of
Telemedicine Technologies in the Practice of Medicine, available at
http://library.fsmb.org/pdf/FSMB_Telemedicine_Policy.pdf). The model legislation allows a
physician who is licensed in his or her home state and who meets educational, certification, and
disciplinary criteria to apply to receive an expedited medical license in another state that has
adopted the Compact. The Compact does not eliminate the requirement that physicians be
licensed in every state in which their patients reside, but does ease the process of applying for
licenses. Per the FSMB, through April 8, 2015, six states have adopted the model legislation and
another eleven state legislatures are considering the model legislation. (See Federation of State
Medical Boards, Licensure Compact – Legislative Status, http://www.licenseportability.org/ (last
accessed April 21, 2015).
B.

Standard of Care

A number of state board of medicine regulations and guidance documents on the practice
of medicine provide that the standard of care for telemedicine practice will be held to the same
standard of care as practice in in-person settings. (See Ala. Admin. Code r. 540-X-15-.11(2); 10
Colo. Code Regs. § 2505-10(8.200.3.B) (related to Medicaid reimbursement for telemedicine
services); Me. Bd. Of Licensure in Med., Telemedicine Board Policy (June 10, 2014)). The
Hawaii Medical Practice Act is more specific and provides that the standard of care for
telemedicine practice is the same as in "traditional physician-patient settings that do not include a
face-to-face visit but in which prescribing is appropriate, including on-call telephone encounters
and encounters for which a follow-up visit is arranged.” (Haw. Rev. Stat. § 453-1.3). Guidance
from the Oregon Board of Medicine specifically addresses the fact that telemedicine encounters
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may not include all of the typical components of an in-person visit, but states that the standard of
care is the same, even if not every component of a visit is included in the telemedicine encounter:
The Oregon Medical Board considers the full use of the patient history, physical
examination, and additional laboratory or other technological data all important
components of the physician’s evaluation to arrive at diagnosis and to develop
therapeutic plans. In those circumstances when one or more of those methods are
not used in the patient’s evaluation, the physician is held to the same standard of
care for the patient’s outcome. Ore. Bd. of Med., Statements of Philosophy:
Telemedicine, January 2012, available at
http://www.oregon.gov/omb/board/philosophy/Pages/Telemedicine.aspx.
The FSMB Model Policy provides for a parity of professional standards between
telemedicine practice and traditional practice and points to professional standards and codes of
ethics:
Physicians are encouraged to comply with nationally recognized health online
service standards and codes of ethics, such as those promulgated by the American
Medical Association, American Osteopathic Association, Health Ethics Initiative
2000, Health on the Net and the American Accreditation HealthCare Commission
(URAC). There should be parity of ethical and professional standards applied to
all aspects of a physician’s practice.
In a recent disciplinary action brought against a physician practicing telemedicine, the
Idaho Board of Medicine found that prescribing antibiotics for an upper respiratory infection
based on an online questionnaire and a telephonic consultation with a patient the physician had
never met failed to meet the standard of care in the community. (Final Order of the Idaho State
Board of Medicine, In the Matter of Ann De Jong, M.D., Jan. 2, 2014). In making its
determination, the Board heard testimony from a family practice physician in the community
who testified as to the standard of care.
C.

Prescriptive Practice

One key issue for providers using telemedicine is whether or not the provider can write a
prescription based on the telemedicine encounter with the patient. State medical practice laws
and pharmacy practice laws often prohibit prescribing for a patient with whom the prescriber has
not established a physician-patient relationship. Whether this relationship can be established
solely through a telemedicine encounter, without a prior relationship between the prescriber and
the patient, is often the key issue for telemedicine providers.
The federal Controlled Substances Act, 21 U.S.C. § 801 et seq., (the “Act”) prohibits a
physician from prescribing a controlled substance without first conducting an in-person
examination of a patient where the patient and the physician are in the same location. (See 21
U.S.C. § 829(e)). Though the Act provides an exception to this prohibition for the dispensing of
a controlled substance by a practitioner engaged in the practice of telemedicine, the Act’s narrow
definition of telemedicine is not applicable to many telemedicine practitioners. (See 21 U.S.C. §
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802(54)). For non-controlled prescription medications, state law determines whether prescribing
via telemedicine is permitted.
While state boards of medicine are generally moving toward more permissive stances on
telemedicine practice, including prescribing, recent actions by the Texas Medical Board are an
exception. On April 10, 2015, the Texas Medical Board finalized regulations that require
physicians to perform a face-to-face or in-person physical examination of a patient prior to
prescribing drugs. The rule permits physicians to use two-way, real-time video conference to
conduct the face-to-face examination, but only if the patient is at an “established medical site,”
which would not include a patient’s own home.
D.

Informed Consent

Some state laws regulating the practice of telemedicine include provisions requiring
health care providers to obtain the informed consent of patients to use telemedicine services.
These laws often include information that must be conveyed to the patient about telemedicine
prior to obtaining consent. For example, California law requires health providers using
telehealth to inform the patient about the use of telehealth and obtain the patient’s verbal or
written consent to use telehealth services. Cal. Bus. & Prof. Code § 2290.5(b). Some
telemedicine advocates have pushed back on these requirements, noting that for a standard office
visit, a written informed consent is not required prior to making a diagnosis or recommending
non-invasive treatment.
E.

Other Issues

State laws and regulations and the FSMB Model Policy address a variety of other areas of
regulation for telemedicine. Even in states that do not mandate these considerations by law,
telemedicine providers should consider the following issues:


Continuity of care – Can the patient follow up with the physician he or she has seen in a
telemedicine visit? What provisions are made for transmitting information from the
telemedicine encounter to the patient so that he or she can share the information with
another medical provider?



Referrals for emergencies – Not all services are appropriate for telemedicine. Providers
should consider how they will handle emergency situations and make referrals to local
providers who can see the patient in person.



Medical records – How will the telemedicine provider store medical records and make
them accessible to patients? Are records stored securely in compliance with HIPAA?
Providers who fail to protect patient’s health information can be found civilly liable
under both federal and state law for data breaches.



Disclosures – What disclosures should the provider make to patients via a telemedicine
platform? The FSMB Model Policy notes that the following disclosures should be made
to patients and prospective patients:
o Specific services provided;
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o
o
o
o
o
o
o
o
o
III.

Contact information for physician;
Licensure and qualifications of physician(s) and associated physicians;
Fees for services and how payment is to be made;
Financial interests, other than fees charged, in any information, products, or
services provided by a physician;
Appropriate uses and limitations of the site, including emergency health
situations;
Uses and response times for e-mails, electronic messages and other
communications transmitted via telemedicine technologies;
To whom patient health information may be disclosed and for what purpose;
Rights of patients with respect to patient health information; and
Information collected and any passive tracking mechanisms utilized.

MEDICAL MALPRACTICE AND TELEMEDICINE

Though they may use sophisticated, cutting-edge technology, many forms of
telemedicine are, at their heart, new ways to connect physicians and patients that mirror
traditional in-office encounters. As such, many of the same medical malpractice issues that arise
in traditional medical practice can arise in telemedicine practice. However, the fact that
physicians practicing telemedicine often have limited encounters with patients and practice
medicine across state lines may alter the application of certain legal principles. To date, there is
very little case law addressing medical malpractice in the context of telemedicine. In part, this
may be due to the fact that telemedicine is only now emerging on a large scale. Additionally,
many telemedicine practitioners limit their practice to low-acuity diseases that are less likely to
generate adverse outcomes and malpractice claims. This section explores medical malpractice
issues that may be unique to medical services provided via telemedicine.
A.

Establishing a Physician-Patient Relationship

In most jurisdictions, finding that a physician owed a duty to a patient requires finding
that physician-patient relationship existed between the parties. One notable exception to this
general principle is Washington state, which removed the requirement that a physician-patient
relationship exist in order to find that a physician was negligent in failing to follow the accepted
standard of care. (Wash. Rev. Code §§ 7.70.030; see Daly v. United States, 946 F.2d 1467 (9th
Circ. 1991) (interpreting Washington state’s malpractice statute to not require the existence of a
physician-patient relationship in order to find liability for malpractice)).
Most telemedicine encounters in which the physician and the patient interact directly will
likely establish a physician-patient relationship, just as an in-person examination would. Indeed,
as noted above, the FSMB Model Policy and many state laws dictate that physicians should not
provide examinations, diagnoses, or treatment in an online setting without first establishing a
physician-patient relationship.
In contrast, when two physicians use telemedicine technology to consult regarding a
patient without the distant physician examining the patient, whether a physician-patient
relationship has been formed between the consulting physician and the patient, such that the
patient can bring a medical malpractice suit against the consulting physician is a more difficult
question. Traditionally, courts have found that where a specialist physician provides an informal
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opinion to a physician colleague regarding a patient’s case, no physician-patient relationship is
formed between the specialist and the patient and no duty is owed by the specialist to the patient.
For example, Massachusetts courts “have declined to impose liability upon physicians who
merely act as consulting or assisting physicians.” (Haney v. Stewart, 1996 Mass. Super. LEXIS
357.) Courts in some jurisdictions have modified this traditional understanding of the liability of
a consulting specialist. In these jurisdictions, the fact that a consulting physician did not
examine the patient, and may not even know the patient’s name, is not an automatic bar to
bringing a medical malpractice action. In these states, courts have found that the issues of
whether a physician-patient relationship existed between the specialist and the patient such that a
specialist physician owed a duty to the patient are questions of fact that must be determined by a
jury. That fact-specific inquiry includes analyzing the degree of connection between the
consulting physician, the treating physician, and the patient.
Three New York cases illustrate the complexity of determining whether a consulting
physician can be held liable for malpractice. In Ingber v. Kandler, a New York state appeals
court held that there was no liability for a consulting physician who did not see a patient’s
medical records, did not have any contact with the patient and did not know the patient’s name.
(Ingber v. Kandler, 128 A.D.2d 591 (N.Y. App. Div. 1987). In Cogswell v. Chapman, a New
York state appeals court held that where a physician assistant in a hospital emergency room, on
the instruction of a supervising physician, consulted with an ophthalmologist by phone about a
patient’s care, a medical malpractice case against the ophthalmologist was not barred. (Cogswell
v. Chapman, 249 A.D.2d 865 (N.Y. App. Div. 1998)). Though the ophthalmologist never saw
the patient and was not paid for the consultation, the court found that the ophthalmologist had
“more than an informal interest and involvement in the plaintiff’s condition and that an issue of
fact exists regarding defendant’s level of participation in plaintiff’s treatment” and that a phone
call alone could establish a physician-patient relationship where “such a call ‘affirmatively
advis[es] a prospective patient as to a course of treatment’ and it is foreseeable the patient would
rely on the advice.” (Id.) In a later case, Rogers v. Maloney, a New York state appeals court
found that even though the consulting urologist did not review the patient’s medical history,
chart, lab work, or radiologic studies, the urologist had “more than an informal interest and
involvement” in the patient’s condition and that the case could proceed to trial for a jury to
determine whether a physician-patient relationship existed. (Rogers v. Maloney, 77 A.D.3d 1427
(N.Y. App. Div. 2010)). In the Rogers case, both the consulting physician and the treating
physician acknowledged in their testimony that they intended for the treating physician to rely on
the opinion of the consulting physician in determining the treatment to be provided to the patient.
B.

Standard of Care

As noted above, a number of states establish through their board of medicine regulations
that the standard of care for a physician practicing via telemedicine and a physician practicing in
a traditional setting are the same. These regulations may inform disciplinary actions brought by
the board of medicine against a physician’s license, but may be less useful in defining the
appropriate standard of care of a physician in a medical malpractice action. Though the two
standards of care may be equivalent, expert testimony is still needed to establish the standard of
care used by reasonable physicians in similar circumstances. These regulations could, however,
be used to justify the use of an expert who does not practice telemedicine to testify as to the
standard of care in a case involving telemedicine.
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The continuing growth of telemedicine may also have an impact on the continued
maintenance of the locality rule by some states. Already, many states have moved to a standard
of care in medical malpractice cases based on a national standard and not the standard practice of
patients in the particular locality. As consumers are more able to access providers nationwide
and providers are more able to interact with colleagues and specialists around the country, states
may question whether to abandon the locality rule entirely or to impose a national standard on
cases involving telemedicine.
As telemedicine becomes more prevalent, there also may come a point at which choosing
not to use telemedicine technology to consult with a specialist regarding a diagnosis or treatment
of a patient is a deviation of the standard of care.
C.

Jurisdictional Issues

Though issues of the jurisdiction of one state over an out-of-state physician may arise in
many medical malpractice cases, the increased use of telemedicine may lead to additional case
law regarding whether a telemedicine provider or telemedicine service may be subject to the
jurisdiction of a foreign state. Under the principles articulated in Zippo Manufacturing Company
v. Zippo Dot Com (952 F. Supp. 1119 (W.D. Pa. 1997), providers using telemedicine and
telemedicine companies with active interactions with patients in a given state are likely to be
subject to the state’s jurisdiction in a medical malpractice or other tort case involving the use of
telemedicine technologies. In contrast, a passive website providing health information to
consumers would likely not be subject to a foreign state’s jurisdiction.
Notably, some state medical board require that physicians seeking licensure in the state
consent to the jurisdiction of the courts of the state. For example, Minnesota’s statute regarding
the issuance of telemedicine licenses requires physicians registering for a license to agree “to be
subject to state laws, the state judicial system, and the board [of medicine] with respect to
providing medical services to state residents.” (Minn. Stat. § 147.032).
Larger entities engaging in telemedicine, including hospitals and physician organizations,
should also consider whether their practice throughout the country would establish sufficient
contacts with each state to make them subject to personal jurisdiction in matters unrelated to the
care of a patient seen via telemedicine under a theory of general jurisdiction. Bradley v. Mayo
Foundation d/b/a Mayo Clinic suggests that a hospital’s presence in a state through telemedicine
practice would not subject the hospital to personal jurisdiction in a case where an out-of-state
resident travels to visit the hospital and asserts a medical malpractice claim in his home state.
(1999 U.S. Dist. LEXIS 17505 (E.D. Ky. Aug. 10, 1999)). Similarly, the Supreme Court’s
recent decision in Daimler AG v. Bauman (134 S. Ct. 746 (2014)), narrowing the application of
general jurisdiction by finding that general jurisdiction is only appropriate where a corporation’s
“affiliations with the State are so ‘continuous and systematic’ as to render [it] essentially at home
in the forum State.” (Id. at 749, citing Goodyear Dunlop Tire Operations, S.A. v. Brown, 131 S.
Ct. 2846 (2011)) should give some comfort to companies engaged in telemedicine that they will
not be subject to general jurisdiction in every state in which they have had contacts.
D.

Choice of Law
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Though, as discussed above, state medical practice acts and state medical boards
generally treat a telemedicine encounter as occurring in the patient’s location for purposes of
physician licensure, choice of law provisions in a medical malpractice action may not be as
clear-cut. Though courts have not yet addressed choice of law issues in cases involving
telemedicine, courts may look to the specific type of telemedicine practice involved in
determining choice of law principles.
IV.

PRODUCTS LIABILITY

In additional to medical malpractice liability concerns for physicians, the manufacturers
of the technologies used in telemedicine practice could also be subject to liability. Analyzing the
types of risks presented by telemedicine technologies requires identifying the types of
technologies used, how providers use the technologies, the safeguards involved in the use of the
product, and the types of medical interactions the technology is likely to be used for. The
developer of a telemedicine platform that allows providers and patients to videoconference
without additional functionality is less likely to face a lawsuit over its product that the
manufacturer of a robotic arm for remote surgery. As with medical malpractice claims, though
the technologies used in telemedicine may be novel, the same legal principles will apply to
evaluating whether a manufacturer of a telemedicine product will be held liable for harm
resulting from that product. For example, the authors have had discussions with telemedicine
providers about potential product liability issues relating to the potential risk in the use of blood
pressure cuffs and certain other vital sign diagnostic tools that would be available in nontraditional settings, e.g. kiosks in shopping malls, booths in pharmacies, without the supervision
of a traditional health care practitioner. The fact these products would be used in the
telemedicine setting do not appear to fundamentally change the analysis of a products liability
risk.
A.

Manufacturing Defect Claims

As with most medical technologies, the manufacturers of telemedicine technologies are
unlikely to be found liable for manufacturing defect claims on a large scale.
B.

Design Defect Claims

To the extent that telemedicine technologies are regulated by the FDA, many design
defect claims will be preempted by federal law. The types of technologies not currently subject
to regulation by FDA, as further described below, are less likely to give rise to a design defect
claim because a design defect in the product is unlikely to harm the consumer.
C.

Failure to Warn Claims
1.

Failure to Warn Claims for Telemedicine Products

As with design defect claims, many failure to warn claims against telemedicine product
manufacturers will be preempted if the products are regulated as medical devices by FDA.
2.

Impact of Telemedicine on Learned Intermediary Doctrine
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Certain telemedicine modalities may call into question the continued relevance of the
learned intermediary doctrine as a defense of a failure to warn claim. The learned intermediary
doctrine provides that the manufacturer of a prescription drug or medical device does not have to
provide complete information about the risks of using the product directly to the consumer
because the prescription drug or device is prescribed by a “learned intermediary” who is better
able to understand the risks involved with the drug or device and communicate the same to the
patient. To date, few states have followed the New Jersey Supreme Court in holding that a
direct-to-consumer advertising campaign for a prescription drug made the learned intermediary
doctrine inapplicable. (Perez v. Wyeth Laboratories, Inc., 734 A.2d 1245 (N.J. 1999)).
However, the confluence of the marketing of drugs directly to consumers through the internet
and social media and the reduced role of physicians in providing continuous care to patients they
are treating via telemedicine may cause some states to rethink this approach.
V.

OTHER ISSUES
A.

FDA Regulation of Medical Devices

How the FDA will regulate mobile medical applications and other telemedicine
technologies has been an issue for the telemedicine industry since its inception. Telemedicine
technologies may be Class I, Class II, or Class III devices.
In 2011, FDA issued regulations on medical device data systems (MDDS), devices that
transfer, store, or display electronic medical device data or that convert such data from one
format to another, which provided that MDDSs will generally be regulated as Class I devices so
long as they do not modify, interpret, or add value to the data. (Medical Devices; Medical
Device Data Systems, 76 Fed. Reg. 8637, 8649 (Feb. 15, 2011)).
In September 2014, FDA issued the final version of its guidance on mobile medical
applications (FDA, Mobile Medical Applications: Guidance for Industry and Food and Drug
Administration Staff, available at
http://www.fda.gov/downloads/MedicalDevices/DeviceRegulationandGuidance/GuidanceDocu
ments/UCM263366.pdf). Under the guidance, FDA intends to exercise “enforcement discretion”
for applications that pose minimal risk to consumers and not regulate these applications as
medical devices. These apps include apps that permit patients to interact with EHR systems,
apps that track and organize health information, and apps that provide information on health
conditions. In contrast, FDA will focus its efforts on apps that would endanger patients if they
failed, including apps that interact with other medical devices or synchronize with imaging
technologies.
In January 2015, FDA proposed draft guidance on accessory devices (FDA, Medical
Device Accessories: Defining Accessories and Classification Pathway for New Accessory
Types: Draft Guidance for Industry and Food and Drug Administration Staff, available at
http://www.fda.gov/downloads/MedicalDevices/DeviceRegulationandGuidance/GuidanceDocu
ments/UCM429672.pdf?source=govdelivery&utm_medium=email&utm_source=govdelivery),
devices intended for use with one or more parent devices that support or supplement the parent
devices. Under the draft guidance, FDA acknowledges that some accessory devices may be
lower risk than their parent devices and could be regulated as lower class medical devices.
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B.

Data Breaches

Many telemedicine companies will have access to and store a large amount of patient
information, including both medical records and financial information. Like any healthcare
company, their possession of this data can lead to liability with information is either
inadvertently disclosed or when the entity is targeted by hackers. Such liability may be premised
on state or federal law and can include large fines imposed by state or federal regulators in
addition to damages in private party litigation.
C.

Fraud and Abuse

As telemedicine continues to grow, the Centers for Medicare & Medicaid Services
(“CMS”) and the Office of the Inspector General of the Department of Health and Human
Services (“OIG”) are likely to closely examine the relationships between telemedicine
companies, providers, and patients for violations of federal health care fraud and abuse laws.
The promise of telemedicine has attracted a number of investors who may have less experience
with structuring compliant arrangements with healthcare providers to comply with the AntiKickback Statute, the Stark Law, and the False Claims Act.
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THE FUTURE OF CY PRES SETTLEMENTS
I.

WHAT IS CY PRES RELIEF?

A class action is a procedural tool that allows one or more parties to
file suit on behalf of a larger group, or class. It allows courts to manage
cases that might be unmanageable if every class member were required
to join the lawsuit as a named plaintiff. The goal of a class action is to
provide injured parties a more efficient way to achieve justice by
aggregating their claims.
Cy pres (most often pronounced “see pray;” also pronounced “sigh
pray”) derives from the French term cy pres comme possible – “as near as
possible.” It originated in the context of the repurposing of trusts that
would otherwise need to be dissolved because of impossibility. The
classic example of this is a trust that was created to abolish slavery. Once
slavery was in fact abolished, what would happen to the trust if its
underlying purpose was no longer applicable? In Jackson v. Phillips, 96
Mass. 539 (1867), the court repurposed the trust to provide charity to poor
African-Americans rather than dissolve the trust.
In 1986, the California Supreme Court used cy pres in the class
action context to distribute proceeds to the “next best” class of consumers.
State v. Levi Strauss & Co., 41 Cal.3d 460, 715 P.2d 564, 224 Cal.Rptr.
605 (1986). A number of courts since then have used cy pres in class
action settlements. Initially, cy pres settlements generally distributed
leftover money not claimed by class members to a different set of
consumers who may not exactly fit the class definition. More recently, the
trend has been to award money directly to third-party non-profits.
II.

CONCERNS REGARDING CY PRES SETTLEMENTS

Proponents of cy pres settlements argue that they provide a
practical way of addressing settlement funds that go unclaimed. This is
common in, for example, consumer class actions where each class
member’s potential recovery is so minimal that many members do not take
the time to submit a claim form. In this context, cy pres distributions can
be made to provide what is considered to be “indirect relief” to the class by
giving money to entities that provide services to the class or to other
charitable causes.
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Class action settlements often provide little or no meaningful
recovery to class members. In enacting the Class Action Fairness Act of
2005 (“CAFA”), Congress determined that class members “often receive
little or no benefit from class actions, and are sometimes harmed, such as
where … counsel are awarded large fees, while leaving class members
with coupons or other awards of little or no value.”
There is no federal statutory or regulatory authority for cy pres
distributions. Neither Federal Rule of Civil Procedure 23 nor CAFA allow a
court to award money to someone who is not injured and who is not a
party to the suit or a member of the class of injured persons. Absent any
statutory or regulatory authority to do so, it is unclear what basis a court
has to make cy pres awards.
Even if one assumes that courts have the power to make cy pres
distributions, there is no federal statutory or regulatory guidance for them
to follow in doing so. Federal judges have not been provided with any
standards to use in determining when cy pres distributions can and cannot
be made, what recipients may be appropriate, what ethical concerns must
be satisfied.
Some states have rules or statutes governing cy pres. In at least
one state (South Dakota), the rules apply only to class action settlements,
whereas others apply also to class action judgments. Depending on the
state, the rules can be mandatory, the default, or a suggestion. California
and North Carolina express a legislative intent that unpaid class funds be
used “to further the purposes of the underlying causes of action, or to
promote justice for all.” California’s statute provides as follows:
§ 384. Distribution of unpaid residuals in class action litigation
(a) It is the intent of the Legislature in enacting this section to
ensure that the unpaid residuals in class action litigation are
distributed, to the extent possible, in a manner designed either
to further the purposes of the underlying causes of action, or
to promote justice for all Californians. The Legislature finds that
the use of funds collected by the State Bar pursuant to this section
for these purposes is in the public interest, is a proper use of the
funds, and is consistent with essential public and governmental
purposes.
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(b) Except as provided in subdivision (c), prior to the entry of any
judgment in a class action established pursuant to Section 382, the
court shall determine the total amount that will be payable to all
class members, if all class members are paid the amount to which
they are entitled pursuant to the judgment. The court shall also set
a date when the parties shall report to the court the total amount
that was actually paid to the class members. After the report is
received, the court shall amend the judgment to direct the
defendant to pay the sum of the unpaid residue, plus interest on
that sum at the legal rate of interest from the date of entry of the
initial judgment, to nonprofit organizations or foundations to
support projects that will benefit the class or similarly situated
persons, or that promote the law consistent with the
objectives and purposes of the underlying cause of action, to
child advocacy programs, or to nonprofit organizations
providing civil legal services to the indigent. The court shall
ensure that the distribution of any unpaid residual derived from
multistate or national cases brought under California law shall
provide substantial or commensurate benefit to California
consumers.
California Code of Civil Procedure § 384 (emphasis added).
Some states express a preference for or require that funds be
distributed to a preferred organization. Louisiana Supreme Court Rule
XLIII, for example, provides as follows:
XLIII. CY PRES AWARD
Section 1.
For purposes of this rule, “Cy Pres Funds” shall refer
to all funds that remain after the payment of all approved class
member claims, expenses, litigation costs, attorneys’ fees and
other court-approved disbursements to implement the relief
granted. It shall not refer to any such remaining funds that are
otherwise distributed by the parties through class settlement,
including funds to be returned to one or more parties.
Section 2.
In matters where the claims process has been
exhausted and Cy Pres Funds remain, such funds may be
disbursed by the trial court to one or more non-profit or
governmental entities which support projects that will benefit
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the class or similarly situated persons consistent with the
objectives and purposes of the underlying causes of action on
which relief was based, including the Louisiana Bar
Foundation for use in its mission to support activities and
programs that promote direct access to the justice system.
Section 3.
All disbursements of Cy Pres Funds made pursuant to
this Rule shall be reported to the Office of the Judicial Administrator
of the Louisiana Supreme Court.
Louisiana Supreme Court Rule XLIII (emphasis added).
There are substantive implications to the use of cy pres
distributions. Rule 23 requires that a judge find that the questions of law or
fact common to class members predominate over any questions affecting
only individual members and that a class action is superior to other
available methods for fairly and efficiently adjudicating the controversy.
Nothing in Rule 23 eliminates the requirement that plaintiffs establish
causation and damages. A court that makes a cy pres distribution is
awarding a defendant’s money to a non-party who has not alleged much
less proved causation and damages.
Critics have pointed out that a cy pres distribution to a nonparty/non-class member who has not been injured is punitive in nature.
Some states allow punitive damages, but any such award is always
premised on conduct by the defendant that caused injury to the plaintiff
and typically requires that plaintiff meet a heightened burden of proof. In
the relatively rare event that a plaintiff meets his or her burden, any award
of punitive damages is limited by the requirement that there be a
reasonable ratio between compensatory and punitive damages. Courts
have approved cy pres distributions that far exceed the damages awarded
to class members without plaintiffs meeting any heightened burden of
proof.
One of the justifications for class action lawsuits is that they can
make it cost-effective to pursue alleged wrongdoing that would not be
cost-effective for an individual to pursue on his or her own. A cy pres
distribution, however, has the potential to take a case that is not costeffective even when aggregated and allow plaintiffs’ counsel to
nevertheless be awarded significant fees for it. This, in turn, encourages
the filing of more such suits.
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Perhaps the biggest criticism of cy pres distributions is the conflict
of interest they can create for class counsel. By making a large award to a
non-client, non-class member, cy pres distributions have the potential to
reward class counsel with a big fee even if his or her clients’ recovery is
relatively small. Because finding class members and proving their
damages can be time-consuming, cy pres distributions may provide class
counsel with a financial incentive to push for a large award to a non-party
to save counsel the time and effort needed to prove his or her clients’
damages. That can present a conflict between the attorney’s interest and
the clients’ interest.
Ted Frank is the founder of the Center for Class Action Fairness, a
501(c)(3) public-interest law firm that represents on a pro bono basis
consumers and shareholders objecting to unfair class action settlements
that benefit class counsel at the expense of their putative clients. In his
March 13, 2013 statement before the House Judiciary Committee
Subcommittee on the Constitution and Civil Justice’s Examination of
Litigation Abuse, he detailed several instances where the parties used cy
pres to disguise the true cost of a settlement to maximize the share of the
actual recovery received by the plaintiffs’ attorneys. For example:





A California settlement of a derivative action against Larry
Ellison alleging insider trading settled when Ellison agreed to
pay $100 million to a charity chosen by Oracle (the company he
founded and for which he was CEO) even though he has
previously said he intends to give his fortune to charity anyway.
Facebook recently settled a suit by establishing a charity run by
a Facebook board member and funding it with $6.5 million.
Kellogg has agreed to class action settlements requiring it to
donate products to food banks when it already donates tens of
millions of dollars’ worth of products to food banks already.

As Frank pointed out with respect to such settlements, “[i]f the
charitable contribution is one that the defendant was making anyway, the
effect on the defendant is one of a change of accounting entries rather
than any cost to the defendant or benefit to the class aside from the
attorneys’ fees.” In the same presentation to Congress, Frank gave
several examples of questionable distributions:
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The New York Times has documented the problem of charities
soliciting judges for leftover settlement money. In one notorious
case, a judge directed cy pres to an animal-rights group in a class
action over a hotel fire. In a mass-tort inventory settlement of fenphen cases in Kentucky, tens of millions of dollars intended for
plaintiffs was diverted to a newly created charity, where the judge
who approved the settlement and three of the plaintiffs’ attorneys
sat as board members, each receiving tens of thousands of dollars
or their service. The settlement also provided a million dollars to the
alma mater of one of the trial lawyers, which then hired the attorney
for a $100,000/year no-show job.
Theodore H. Frank, Cy Pres Settlements, Statement before the House
Judiciary Committee, March 13, 2013 (citations omitted).
One Ohio law firm has a website with the domain name
www.ohiolawyersgiveback.com. When you visit the website, an animation
at the top shows a stack of hundred dollar bills piling up while a ticker
counts up to $24,309,103, the amount “given to charities using cy pres to
date.”
III.

THE FUTURE OF CY PRES SETTLEMENTS

Critics of cy pres distributions have been encouraged by recent
developments in the U.S. Third, Seventh, and Eighth Circuits and the U.S.
Supreme Court. Judge Richard Posner, the well-known Justice on the
U.S. Seventh Circuit, has been critical of the use of the term “cy pres”:
[Cy pres] doctrine is based on the idea that the settlor would have
preferred a modest alteration in the terms of the trust to having the
corpus revert to his residual legatees. So there is an indirect benefit
to the settlor. In the class action context the reason for appealing to
cy pres is to prevent the defendant from walking away from the
litigation scot-free because of the infeasibility of distributing the
proceeds of the settlement (or the judgment, in the rare case in
which a class action goes to judgment) to the class members.
There is no indirect benefit to the class from the defendant’s giving
the money to someone else. In such a case the “cy pres” remedy
(badly misnamed, but the alternative term – “fluid recovery” – is no
less misleading) is purely punitive.
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Mirfahisi v. Fleet Mortgage Corp., 356 F.3d 781, 784 (7th Cir. 2004).
Redman v. RadioShack Corp., 768 F.3d 622 (7th Cir. 2014), did not
involve cy pres, but it attacked the concept of basing attorney’s fee awards
on distributions that do not benefit the class. Redman involved a coupon
settlement with a response rate to the settlement notice of less than 0.5%.
“The bother of submitting a claim, receiving and safeguarding the coupon,
and remembering to have it with you when shopping may exceed the
value of a $10 coupon to many class members.” Class counsel sought to
include roughly $2.2 million in administrative costs in the denominator for
contingency fee purposes. The court excluded those costs from the fee
calculation, noting that allowing them would give class counsel an
incentive to inflate administrative costs which do not benefit class
members.
Not long after Redman was decided, the Seventh Circuit not only
expressly excluded a cy pres award from the calculation of attorney’s fees
but went further and overturned the cy pres distribution itself. In Pearson
v. NBTY, Inc., No. 14-1389, 2014 WL 6466128 (7th Cir. Nov. 19, 2014),
the court affirmed the exclusion of cy pres funds from class counsel’s
common fund fee request. It then limited the use of cy pres awards. The
court found that while the award recipient “seems perfectly reputable,”
beneficiaries of cy pres are “entitled to receive money intended to
compensate victims of consumer fraud only if it’s infeasible to provide that
compensation to the victims – which has not been demonstrated.” Less
than 0.25% of notice recipients bothered to seek the minimal refund
offered under a claims process that seems to have been structured “with
an eye towards discouraging the filings of claims.” The claims process
could have been simplified, or checks could have been mailed to all
postcard recipients rather than writing a check to a charity that would not
benefit class members. The fact that many class members chose not to
spend the time complying with the claims process for a minimal coupon
settlement does not mean that it is “infeasible” to compensate them.
The Third Circuit has also scrutinized cy pres distributions. In In re
Baby Products Antitrust Litigation, 708 F.3d 163 (3rd Cir. 2013), the court
did not invalidate cy pres settlements entirely, holding that “a district court
does not abuse its discretion by approving a class action settlement
agreement that includes a cy pres component.” However, it held that a
district court typically must find that the portion of the settlement
distributed to the cy pres recipient represents only a “small percentage of
00289585
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total settlement funds.” In In re Baby Products, only $3 million of the
proposed $35.5 million settlement was to be distributed to class members.
Earlier this year, the Eighth Circuit weighed in on cy pres in a
context where the district court, despite the objection of a class
representative, provided a cy pres distribution to Legal Services of Eastern
Missouri (“LSEM”). In re BankAmerica Corporation Securities Litigation,
No. 13-2620, 2015 WL 110334 (8th Cir. Jan. 8, 2015). The Court held that
cy pres is permissible “only when it is not feasible to make further
distributions to class members, except where an additional distribution
would provide a windfall to class members with liquidated-damages claims
that were 100 percent satisfied by the initial distribution.” It went on to hold
that LSEM, “though unquestionably a worthy charity, is not the ‘next best’
recipient of unclaimed settlement funds.”
U.S. Supreme Court Chief Justice John Roberts recently expressed
apparent interest in cy pres. In denying certiorari in a Facebook settlement
appeal, he wrote that “[i]n a suitable case, this Court may need to clarify
the limits on the use of [cy pres] remedies.” Marek v. Lane, 134 S.Ct. 8
(2013).
The Rule 23 Subcommittee of the Federal Rules Advisory
Committee recently issued its draft concept amendments (referred to as
“sketches”) to Rule 23. They include a change that would allow cy pres
distributions. Lawyers for Civil Justice and other groups have submitted
proposed changes to Rule 23 as well. LCJ’s preferred alternative would
eliminate distributions to non-class members. Its alternative proposal
would take away class counsel’s incentive for requesting cy pres by
removing any such distributions from the calculation of attorney’s fees.
Lawyers for Civil Justice’s response to the Subcommittee’s draft
amendments states as follows:
Although the conceptual sketch on cy pres may be intended to
prevent some of its worst abuses, enshrining the concept of cy pres
in the FRCP is the wrong medicine. This is particularly true
because the sketch, which is based upon § 3.07 of the ALI
Principles of the Law of Aggregate Litigation, omits – without even
a mention – the enforcement mechanism that is key to its function:
a rule excluding cy pres payments from attorneys fee calculations.
(LCJ previously proposed a similar provision as an alternative to
outright prohibition of diversion of class action settlement funds
00289585
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from plaintiff class members to uninjured non-parties.) Even more
alarming is the suggestion that courts “presume” that cy pres is
appropriate where individual damages are less than $100 – a
provision that would pour gasoline on the open flame, virtually
assuring that most consumer class actions will focus on a cy pres
remedy notwithstanding the rule’s ostensible point to make cy pres
a last-ditch option.
The law on cy pres distributions will no doubt continue to evolve as
more Circuits weigh in and, perhaps, the United States Supreme Court
takes up the issue. Practitioners should continue to monitor the proposed
amendments to Federal Rule of Civil Procedure 23 and applicable
jurisprudence, rules, and statutes on this issue.
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To Try or Not to Try: Who Decides Is the Question
Marisa A. Trasatti
Sarah M. Grago
Richard J. Medoff
I. INTRODUCTION
Father of three … married … terminally-ill …victim of melanoma at fortyone (41). Unfortunately, this set of facts is becoming all too common in today’s
society. Nick Auden (“Auden”), a Colorado resident, died waiting in line for
investigational drugs that might have cured his condition. After learning that the
U.S. Food and Drug Administration (“FDA”) had not yet approved any drugs or
remedies for melanoma, Auden, turned a hopeful eye to experimental drugs. See
Rosa Prince, ‘Right to Try’ law will allow Dallas Buyers-Club-style experimental
drugs, N.Y. TIMES, May 18, 2014. One drug in particular demonstrated a fifty-two
(52%) percent success rate with melanoma patients. Auden’s wife expressed the
optimism of many Right to Try advocates when she confronted the odds. She
conceded that, “Of course, there was a chance that Nick would not have been in
the fifty second (52nd ) percentile of people who [were] responding to the drug;
however, a fifty-two (52%) percent chance at life is better than a zero (0%)
percent chance at life.” Id. Although two (2) drug manufacturers, Bristol-Myers
Squibb and Merck, produced the drug for which Auden advocated, neither drug
company would grant him access. KHN editors, ‘Right-To-Try’ Laws on
Experimental Drugs Stir Debate,
The KHN Blog (June 24, 2014),
http://capsules.kaiserhealthnews.org/index.php/2014/06/right-to-try-laws-onexperimental-drugs-stir-debate (posting a Google Hangout interview of Julie
Rovner with PBS NewsHour); see also Brady Dennis & Ariana Eunjung Cha, ‘Right
to Try’ laws spur debate over dying patients’ access to experimental drugs, WASH.
POST, May 16, 2014, available at: http://m.washingtonpost.com/national/healthscience/right-to-try-laws-spur-debate-over-dying-patients-access-toexperimental-drugs/2014/05/16/820e08c8-dcfa-11e3-b74587d39690c5c0_story.htmll. The story of Nick Auden received national attention
and fueled the advocacy movement to pass Right to Try legislation in Colorado.
Unfortunately, Nick Auden passed away before Colorado passed its Right to Try
laws; though there is no indication that even those laws would have compelled
the drug companies to supply the drug. ‘Right to Try’: States Move to Expand
Access to Experimental Drugs, NBC News, Associated Press, May 18, 2014,

available at: http://www.nbcnews.com/health/health-news/right-try-statesmove-expand-access-experimental-drugs-n108316.
Julie Rovner, a health policy correspondent with Kaiser Health News,
reported that this outcome is far from an anomaly. She explained that, in many
cases, including Auden’s, drug companies obstruct a patient’s path to
experimental drug access, not the FDA. KHN editors, ‘Right-To-Try’ Laws on
Experimental Drugs Stir Debate, The KHN Blog (June 24, 2014),
http://capsules.kaiserhealthnews.org/index.php/2014/06/right-to-try-laws-onexperimental-drugs-stir-debate (posting a Google Hangout interview of Julie
Rovner with PBS NewsHour). Quoting the FDA, Rovner expounded that drug
companies often hesitate to provide the experimental drugs for fear that
granting access would jeopardize a drug’s ultimate debut in the national drug
marketplace. Auden’s story is just one of many that have brought the “Right to
Try Debate” to the forefront of national discussion. Rosa Prince, ‘Right to Try’
law will allow Dallas Buyers-Club-style experimental drugs, N.Y. TIMES, May 18,
2014.
The “Right to Try” refers to the right of terminally or seriously ill patients
to acquire investigational drugs without waiting for FDA approval. ‘Right to Try’:
States Move to Expand Access to Experimental Drugs, NBC News, Associated
Press, May 18, 2014, available at: http://www.nbcnews.com/health/healthnews/right-try-states-move-expand-access-experimental-drugs-n108316.
It
grants these patients the right to access certain drugs, specifically those drugs
that have only completed phase one (1) of the FDA three-phase drug approval
process. John-Manuel Andriote, Who Decides? ’Right-to-Try Law’s
Unacknowledged, Deep Roots in AIDS Activism, HUFFINGTON POST, May 22, 2014.
available
at:
http://www.huffingtonpost.com/johnmanuel-andriote/whodecides-righttotry-right-to-try-law_b_5373157.htmll. On one hand, advocates of
the Right to Try contend that the decision to try an investigational drug should
be between a patient and his physician and, thus, exclude the government, i.e.,
the FDA. On the other hand, opponents support the FDA’s role in the drug
approval and distribution process as it currently stands. Although patients may
be most immediately impacted by the outcome of the debate, the implications
of the “Right to Try” extend to drug manufacturing companies, physicians, the
clinical trial process, and the overall concept of federalism.
The Right to Try debate boils down to one question: Who should decide
whether a drug is too risky to try? Brady Dennis & Ariana Eunjung Cha, ‘Right to
Try’ laws spur debate over dying patients’ access to experimental drugs, WASH.
POST, May 16, 2014, available at: http://m.washingtonpost.com/national/healthscience/right-to-try-laws-spur-debate-over-dying-patients-access-to2

experimental-drugs/2014/05/16/820e08c8-dcfa-11e3-b74587d39690c5c0_story.htmll. Currently, the FDA regulates the drug approval
process and controls exemptions by which patients may gain access to drugs
prior to formal approval. Although the FDA allows for exemptions, advocates of
the Right to Try argue that the exemption process is too lengthy and oftentimes
results in the passing of terminally ill patients before receiving access. Further,
even if the FDA were to grant an exemption, the FDA has no authority to compel
pharmaceutical companies to offer the drug, as those companies have their own
risks to weigh. Id. This article will explore some of the liability and related
coverage concerns for the drug industry.
Recently stories like Nick Auden’s have been surfacing by way of social
media campaigns organized by dying patients’ families in an effort to advocate
for expanded access to experimental drugs. Id. Patient advocates are pressuring
state legislatures to circumvent the FDA regulations by passing laws that would
grant access to any terminally ill patient who met FDA requirements.
Contemporaneous with the wave of social media exposure was the release of
the film Dallas Buyers’ Club in 2013, starring Matthew McConaughey, which
captured the real-life story of a patient diagnosed with AIDS who traveled to
Mexico for drugs not yet approved in the United States. After his character
began to recover as a result of the unapproved drugs, he led a large black market
movement to give other dying HIV and AIDS patients access to the same drugs.
Prince, ‘Right to Try’ law will allow Dallas Buyers-Club-style experimental drugs,
N.Y. TIMES, May 18, 2014.
By way of legal background, the Right to Try debate made its debut in a
courtroom in 2006. In Abigail Alliance for Better Access to Developmental Drugs
v. Von Eschenbach, the District of Columbia Circuit Court of Appeals declined to
recognize a fundamental right to access potentially life-saving investigational
new drugs. Abigail Alliance for Better Access to Developmental Drugs v. Von
Eschenbach, 495 F.3d 695 (D.C. Cir. 2007) (en banc), aff’g, No. 03-1601, 2004 WL
3777340 (D.D.C. Aug. 30, 2004), rev’g, 445 F.3d 470 (D.C.Cir. 2006). Similar to
Nick Auden, Abigail Burroughs was a young terminally ill patient diagnosed with
neck and back cancer who exhausted all available FDA-approved treatments and
died fighting for access to two (2) experimental drugs that her physician
recommended— Erbitux from Imclone Systems, or Iressa from Astra Zeneca.
Frank Burroughs, Abigail Alliance, Our Story, available at: http://abigailalliance.org/story.php. Although the FDA later approved both of these drugs,
the approval did not come quickly enough as Abigail Burroughs passed away
without access.
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After Abigail’s death, her father, Frank Burroughs, together with Abigail
Alliance for Better Access to Developmental Drugs, an organization he founded
to advocate for expanded access, sued the Commissioner of the FDA to demand
access to the potentially life-saving drugs. Specifically, Burroughs sued the FDA
for access to Erbitux, an investigational drug that had only passed phase one (1)
and was only available in clinical trials. Abigail Alliance for Better Access to
Developmental Drugs v. Von Eschenbach, 445 F.3d 470 (2006), rev’d. He posited
that terminally ill cancer patients possessed a fundamental right to access
experimental drugs. While the District of Columbia Circuit Court of Appeals
initially affirmed that such a fundamental right existed, see id, the court reheard
the case, upon request by the FDA, and reversed. Abigail Alliance for Better
Access to Developmental Drugs v. Von Eschenbach, 495 F.3d 695, 378 U.S. App.
D.C. 33 (D.C. Cir. 2007) (citing Letter from Peter J. Pitts, Associate Commissioner
for External Relations, Dept. of Health and Humans Servs., to Frank Burroughs,
President, Abigail Alliance for Better Access to Developmental Drugs 5 (Apr. 25,
2003)) (alteration in original).
In its analysis, the court confronted the underlying conflict at the heart
of the Right to Try debate. It noted, “In the realm of reviewing medical products
to treat serious and life-threatening diseases, there is inevitable tension between
early availability of products to patients … and the need to obtain sufficient data
to provide a reasonable expectation of benefit and lack of excessive harm.”
Abigail Alliance for Better Access to Developmental Drugs v. Von Eschenbach,
495 F.3d 695, 378 U.S. App. D.C. 33 (D.C. Cir. 2007) (citing Letter from Peter J.
Pitts, Associate Commissioner for External Relations, Dept. of Health and
Humans Servs., to Frank Burroughs, President, Abigail Alliance for Better Access
to Developmental Drugs 3 (Apr. 25, 2003)). The FDA opposed expanding access
because it believed it “would upset the appropriate balance that [it was] seeking
to maintain,” by “giving almost total weight to the goal of early availability and
giving little recognition to the importance of marketing drugs with reasonable
knowledge for patients and physicians of their likely clinical benefit and their
toxicity.” Abigail Alliance for Better Access to Developmental Drugs v. Von
Eschenbach, 495 F.3d 695, 378 U.S. App. D.C. 33 (D.C. Cir. 2007) (citing Letter
from Peter J. Pitts, Associate Commissioner for External Relations, Dept. of
Health and Humans Servs., to Frank Burroughs, President, Abigail Alliance for
Better Access to Developmental Drugs 5 (Apr. 25, 2003)) (alteration in original).
Accepting the FDA’s rationale, the District of Columbia Circuit Court of Appeals
declined to recognize the right to access experimental drugs as fundamental. The
Supreme Court denied certiorari.
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While the Supreme Court declined to address a constitutional challenge
to the Food Drug and Cosmetic Act (“FDCA”) in Abigail Alliance; it rejected
similar challenges to Act and comparable federal statutes. Michael J. Malinowski,
Throwing Dirt on Doctor Frankenstein’s Grave: Access to Experimental
Treatments at the End of Life, 65 HASTINGS L.J. 615, 629 (2014), available at:
http://www.hastingslawjournal.org/wp-content/uploads/Malinowski-65.3.pdf
(citing Abigail Alliance for Better Access to Developmental Drugs v. von
Eschenbach, 495 F.3d 695 (D.C. Cir. 2007) (where plaintiffs argued that an
individual had a liberty interest that entitled him to access experimental drugs
was the converse of the holding in Cruzan v. Director, Missouri Dept. of Health,
4397 U.S. 261, 286-87 (1990), that an individual had a liberty interest in his right
to refuse “-life-sustaining” treatment even if the resulted in quicker death) cert.
denied 552 U.S. 1159 (2008); Abigail Alliance for Better Access to Developmental
Drugs v. Von Eschenbach, 495 F.3d 695, 710, 378 U.S. App. D.C. 33, 48 (D.C. Cir.
2007) (citing Gonzales v. Raich, 545 U.S. 1,11 125 S.Ct. 2195 (2005) and United
States v. Rutherford, 442 U.S. 544, 552, 99 S.Ct. 2470 (1979)). In Rutherford,
terminally ill patients sued to enjoin the United States from intercepting a
shipment of a non-approved drug, Laetrile, in compliance with the FDCA, arguing
that the FDCA regulations did not apply. 442 U.S. 544, 552, 99 S.Ct. 2470 (1979)
(finding that the FDCA contains no exemption allowing terminally ill access to
experimental drugs). There, the Supreme Court concluded that there was neither
an express, nor an implied exception under the FDCA for drugs used by the
terminally ill, and as such, the same regulations applied. Id. Although the
Supreme Court never considered the Abigail Alliance case, the District of
Columbia Circuit Court of Appeals followed the Supreme Court’s holding in
Rutherford finding no FDCA exception for drugs used by the terminally ill. Thus,
to date, no court has recognized a fundamental right to access experimental
drugs. Abigail Alliance, 495 F.3d 695 (D.C. Cir. 2007).
Fueled by the social media campaigns and Hollywood’s depiction of the
drug-smuggler trade in Dallas Buyers’ Club, the Right to Try movement continues
to pick up speed across the nation. Currently, thirteen (13) states, Colorado,
Louisiana, Missouri, Michigan, Arizona, Wyoming, Arkansas, South Dakota,
Indiana, Utah, Virginia, Mississippi, and Montana, have passed legislation that
relegates the choice to try investigational drugs to terminally ill patients and
their physicians, and cuts the FDA mostly out of the picture.
This article offers insight into the causes and possible effects of the Right
to Try movement. Part II will consider the status quo of the drug approval
process and access to experimental drugs in the United States administered by
the FDA under its authority granted by the Food Drug and Cosmetic Act of 1938.
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Part III begins with a brief introduction of the factors that instigated the Right to
Try movement and concludes with a fifty (50) state survey of the Right to Try
laws, both passed and pending, at the time of this article. Next, Part IV delves
into the primary arguments on both sides of the Right to Try Debate. The
outcome of the emerging state legislation is yet to be determined until the
federal government acts. As such, states will continue to have the floor, as well
as the “final” say, for now, in deciding who has the “Right to Try.”
II. HISTORY
A. Drug Approval Under the Food and Drug Administration
Congress passed the Food Drug and Cosmetic Act in 1938 in an effort to
protect consumers from unsafe drugs. The act prohibits access to new drugs
unless and until they have been approved by the FDA. 21 CFR § 312.3(b) (2009)
("Investigational new drug means a new drug or biological drug that is used in a
clinical investigation."); Food Drug and Cosmetic Act of 1938, 21 U.S.C. §355 (a)
(2010) ((a) “No person shall introduce or deliver for introduction into interstate
commerce any new drug, unless an approval of an application filed pursuant to
subsection(b) or (j) of this section is effective with respect to such drug). The
American public has historically supported and favored increased FDA regulation
of new drugs. Recently, however, the same regulations for which the FDA had
previously been praised are drawing criticism for obstructing patient access to
drugs. Linda Katherine Leibfarth, Giving the Terminally Ill Their Due (Process): A
Case for Expanded Access to Experimental Drugs through the Political Process, 61
VAND. L. REV. 1281, 1286 (2008). In response to the growing dissatisfaction with
the drug approval process, the United States has taken many efforts to liberalize
access to experimental drugs and promote the efficiency of the approval process
over the past three (3) decades. Some of these efforts include creating
exemptions to grant individuals or classes of patients access to experimental
drugs; promoting transparency by providing access to information about clinical
trials to the general public; and providing Medicare reimbursement for routine
patient care needed as a result of participating in clinical research. Michael J.
Malinowski, Throwing Dirt on Doctor Frankenstein’s Grave: Access to
Experimental Treatments at the End of Life, 65 HASTINGS L.J. 615, 625 (2014),
available
at:
http://www.hastingslawjournal.org/wpcontent/uploads/Malinowski-65.3.pdf. As a result of the liberalization of access
and focus on efficiency within the clinical research realm, the waiting period for
drug approval has decreased. Id. at 615-669 (2014) (comparing the approval
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waiting time of twenty-seven (27) months in 1997 to fourteen (14) months in
2001). The efficacy of the experimental drugs and the success of clinics using
them, however, have not improved. Id. at 641 (noting that “the failure rate of
new drug candidates in clinical trials exceeds ninety percent, and that is just
against a science standard to be better than nothing (beat a placebo) . . . ”). It is
estimated that the growth and expansion of clinical research and care will
continue to grow at unprecedented rates given the past trend. Id. at 625, 639
(observing that the policy promoting clinical research and the American public’s
faith in same coupled with building pressure from investors on drug companies
to maintain high performance indicates the trend of liberalization of access will
continue).
In 1962, Congress passed a wave of amendments that established the
“Gold Standard” still in place today. The “Gold Standard” requires drug
companies to achieve a requisite level of safety and efficacy for FDA approval.
Leibfarth at 1285. First the drug company must submit an Investigational New
Drug (“IND”) application to the FDA after completing animal testing. Food Drug
and Cosmetic Act of 1938, 21 U.S.C. §355 (i) (1) (2010). Next, upon approval, the
FDA allows the drug company to proceed with the other phases before going to
market. 21 C.F.R § 312.20 (2014). There may be as many as four (4) phases,
although there are typically three (3). Reports indicate that it takes the average
experimental drug seven (7) years to pass through all phases. Abigail Alliance for
Better Access to Developmental Drugs v. Von Eschenbach, 495 F.3d 695, 698, 378
U.S. App. D.C. 33, 36 (D.C. Cir. 2007) (en banc), aff’g, No. 03-1601, 2004 WL
3777340 (D.D.C. Aug. 30, 2004), rev’g, 445 F.3d 470 (D.C. Cir. 2006)) (citing
Alliance complaint, par. 15).
Phase one (1) consists of testing the drug on a sample population of
twenty (20) to eighty (80) people to measure the drug’s safety. 21 C.F.R § 312.21
(a) (2014). Phase two (2) involves a clinical study on a small number of patients
with the disease or condition under study to assess the drug’s side effects, risks,
and overall effectiveness. 21 C.F.R § 312.21 (b) (2014). In phase three (3), the
testing is implemented on a larger population to gather more information on the
effectiveness and safety findings to assess the benefit-risk ratio of implementing
the use of the drug. 21 C.F.R § 312.21 (c) (2014). Unlike the two (2) previous
phases, phase three (3) involves several hundred to several thousand subjects.
21 C.F.R § 312.21 (c) (2014). After all three (3) phases are completed, drug
companies submit the results to the FDA for final approval. This stage of the
process can take years. Upon FDA approval, the drug company is permitted to
market the drug. Leibfarth at 1285-86.
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In 1988, in response to the AIDS epidemic of 1981, the FDA agreed to
expend efforts to speed up the drug approval process and began to allow
patients with AIDS access to unapproved drugs that had only completed phase
one (1) of the approval process. John-Manuel Andriote, Who Decides? ’Right-toTry Law’s Unacknowledged, Deep Roots in AIDS Activism, HUFFINGTON POST, May
22, 2014, available at:
http://www.huffingtonpost.com/johnmanuelandriote/who-decides-righttotry-right-to-try-law_b_5373157.htmll. There, like
now, suffering patients fought for the right to “be guinea pigs” with hopes for a
chance of survival. Id.
B. Exemptions
1. Clinical Trials
Clinical trials represent one avenue by which patients may gain access to
experimental drugs. To gain access, however, patients must satisfy the
requirements of each clinic, which proves challenging for many. For example,
Nick Auden once qualified for an FDA clinical trial, but was later disqualified. KHN
editors, ‘Right-To-Try’ Laws on Experimental Drugs Stir Debate, The KHN Blog
(June 24, 2014), http://capsules.kaiserhealthnews.org/index.php/2014/06/rightto-try-laws-on-experimental-drugs-stir-debate (posting a Google Hangout
interview of Julie Rovner with PBS NewsHour). Further, clinical trials are limited
in the number of patients they can accept. Many patients with end-stage
diseases, like cancer, may not qualify for clinical trials where the ultimate
objective is to monitor a drug’s long-term effects. Id. Clinics are administered by
drug companies and overseen by federal regulators, but if a patient does not
qualify for a clinical trial, or there is no trial for his illness, he can try for the
expanded access exemption. PBS NewsHour, Transcript of “‘Right to try’ law
gives terminal patients access to drugs not approved by FDA” (June 21, 2014),
http://www.pbs.org/newshour/bb/right-try-law-gives-terminal-patients-accessnon-fda-approved-drugs/ (interviewing Kristina Brogan, a terminally ill patient
from Missouri).
2. Expanded Use Exemption a/k/a Compassionate Use Exemption
a. Basic Framework
The Compassionate Use Exemption marks the second path that patients
may use to petition for access to experimental drugs when they have no other
8

alternatives. PBS NewsHour, Transcript of “‘Right to try’ law gives terminal
patients access to drugs not approved by FDA” (June 21, 2014),
http://www.pbs.org/newshour/bb/right-try-law-gives-terminal-patients-accessnon-fda-approved-drugs/ (interviewing Kristina Brogan, a terminally ill patient
from Missouri). The exemption allows the FDA to grant access to drugs that have
completed phase one of the FDA drug approval process to individuals who are
excluded from clinical trials or who have already exhausted all FDA-approved
treatments. Leibfarth at 1289. Specifically, it provides access to unapproved
drugs, referred to as investigational new drugs (“INDs”), to patients who suffer
from “serious or immediately life-threatening disease[s]” when there is “no
comparable or satisfactory alternative drug or other therapy” and where the
drug is under investigation and its sponsor is seeking approval. FDA, Access to
Investigational Drugs Outside a Clinical Trial (Expanded Access), available at:
http://www.fda.gov/ForConsumers/ByAudience/ForPatientAdvocates/AccesstoI
nvestigationalDrugs/ucm176098.html; 21 C.F.R §312.34 (a), (b)(1)(I)-(II). Under
federal regulations, “immediately life-threatening disease or conditions” means
“a state of disease in which there is reasonable likelihood that death will occur
within a matter of months or in which premature death is likely without early
treatment,” and “serious disease or condition” means “a disease or condition
associated with morbidity that has substantial impact on day-to-day
functioning." 21 CFR § 312.300 (b) (2009). Additionally, a “sponsor” is defined as
“a person who takes responsibility for initiating a clinical investigation,” and a
sponsor “may be an individual or pharmaceutical company, governmental
agency, academic institution, private organization, or other organization.” Id.
The FDA acknowledged that the risk-benefit analysis for a patient who
suffers from a life-threatening disease should be assessed differently. The FDA
considers whether the “potential benefit justifies the potential risks of the
treatment used” and explores whether “those potential risks are not
unreasonable in the context of the disease or condition to be treated.” Thus, the
nature of the disease dictates the amount of risk that is reasonable. Linda
Katherine Leibfarth, Giving the Terminally Ill Their Due (Process): A Case for
Expanded Access to Experimental Drugs through the Political Process, 61 VAND. L.
REV. 1281, 1308 (2008) (quoting Expanded Access to Investigational New Drugs
for Treatment Use, 71 Fed. Reg. at 75, 149 (2006)).
In 2009 Congress amended the expanded use exemption, also referred to
as the compassionate use exemption, in an effort to ensure “broad and
equitable access to investigational drugs for treatment.” FDA, New Rules for
Expanded Access to Investigational Drugs for Treatment Use and Charging for
Investigational
Drugs
available
at:
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http://www.fda.gov/ForPatients/Other/ExpandedAccess/ucm20041768.htm.
The amendments clarified the requirements that a patient needed to meet in
order to qualify for expanded access. The FDA must determine that:
(1) The patient or patients to be treated have a serious or
immediately life-threatening disease or condition, and there is no
comparable or satisfactory alternative therapy to diagnose, monitor,
or treat the disease or condition;
(2) The potential patient benefit justifies the potential risks of the
treatment use and those potential risks are not unreasonable in the
context of the disease or condition to be treated; and
(3) Providing the investigational drug for the requested use will not
interfere with the initiation, conduct, or completion of clinical
investigations that could support marketing approval of the expanded
access use or otherwise compromise the potential development of
the expanded access use.
21 CFR § 312.305(a) (2009).
“Expanded Use” is awarded by the FDA on a case-by-case basis, and is
offered to single patients in non-emergency and emergency settings; small
groups of patients; and larger groups of patients under a treatment IND. FDA,
New Rules for Expanded Access to Investigational Drugs for Treatment Use and
Charging
for
Investigational
Drugs
available
at:
http://www.fda.gov/ForConsumers/ByAudience/ForPatientAdvocates/ucm1770
22.html. Additionally, the expanded access program provides a faster track for
individuals in emergency situations. FDA, Emergency IND Application Timeline,
available
at:
http://www.fda.gov/downloads/Drugs/DevelopmentApprovalProcess/HowDrugs
areDevelopedandApproved/ApprovalApplications/InvestigationalNewDrugINDA
pplication/UCM343024.pdf.
The FDA established safeguards within the FDCA to guarantee that
physicians provide individual patients with fair notice of the risks involved in
using an investigational drug. First, the pharmaceutical and medical device
manufacturers warn the physician or “learned intermediary” of the appropriate
use and possible risks of the product. When the manufacturers warn the
physicians, the “learned intermediary” doctrine discharges the manufacturers of
their duty to also warn the consumers. Instead, the “learned intermediary”
doctrine shields pharmaceutical and medical device manufacturers from tort
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liability so long as they provide all necessary information to a “learned
intermediary” who interacts with his or her patient.
After receiving the warning from the manufacturer, the FDCA requires
any sponsor, typically a physician petitioning on behalf of his patient, to make
certain that a drug manufacturer is willing to offer the investigational drug upon
FDA approval. Additionally, the FDA requires that physicians who apply for INDs
are licensed. Upon receiving access to an IND, the FDA requires sponsors to
submit IND safety reports. 21 CFR § 312.305 (2009). Next, the FDA mandates
that all pending applications are reviewed by an Institutional Review Board
(“IRB”). The board evaluates whether the risks of the drug are reasonable in
light of the particular patient’s conditions versus potential benefit from the
experimental drug. While the FDA may grant access to a drug, it cannot oblige a
drug company to distribute the drug. Expanded Access to Investigational Drugs
for Treatment Use- Qs & As, Guidance for Industry, U.S.Dep’t. of Health and
Human
Servs.,
FDA,
May
2013,
available
at:
http://www.fda.gov/downloads/Drugs/GuidanceComplianceRegulatoryInformati
on/Guidances/UCM351261.pdf. Further, it is estimated that, on average, the
FDA “has approved 99% of all [expanded access] requests since October 2009.
On average, the agency has endorsed 932 requests each year since then.” Ed
Silverman, How Compassionate is the FDA? Three Senators Want to Know, WALL
ST .
J.
June
20,
2014;
available
at:
http://blogs.wsj.com/pharmalot/2014/06/20/how-compassionate-is-the-fdathree-senators-want-to-know. FDA endorsement of a request for expanded
access is tantamount to FDA approval of the drug request. Receipt of the
endorsement, however, does not guarantee a patient access to the drug. The
manufacturing company still must agree to distribute the drug.
b. Applying for the Expanded Access Exemption
The FDA application requirements demand a lot of information from the
requesting patient to ensure that the FDA, by way of the IRB, protects the
patients using the experimental drugs. See Investigational New Drug application
in
Appendix;
also
available
at:
http://www.fda.gov/downloads/AboutFDA/ReportsManualsForms/Forms/UCM0
83533.pdf. A physician making a request for an individual patient IND must first
verify that the drug manufacturer that produces the experimental drug has
agreed to supply it contingent on FDA approval of expanded access. It is likely
that the agreement between the sponsor and the drug manufacturer to supply
the drug insulates the drug manufacturer from liability. 21 CFR § 312.305 (b)
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(2009); see also FDA, Physician Request for Individual Patient IND under
Expanded Access for Non-emergency or Emergency Use, available at:
http://www.fda.gov/Drugs/DevelopmentApprovalProcess/HowDrugsareDevelop
edandApproved/ApprovalApplications/InvestigationalNewDrugINDApplication/u
cm107434.html. Next, the physician must submit the IND application to the
appropriate board. The application must include: (1) a statement that this is a
request for an individual patient IND for treatment; (2) a brief clinical history of
patient including (a) diagnosis, (b) disease status, (c) prior therapy, (d) responses
to prior therapy, (e) rationale for requesting the proposed treatment, including a
list of available therapeutic options that would ordinarily be tried before the
investigational drug or, (f) an explanation of why use of the investigational drug
is preferable to use of available therapeutic options; (3) A proposed Treatment
Plan with the dose, route,
planned duration, monitoring procedures,
modifications for toxicity; (4) Chemistry, Manufacturing, and Controls
Information and Pharmacology and Toxicology Information describing the
manufacturing facility; (5) Informed Consent statement; (6) Investigator
Qualification Statement qualifying the physician; (8) FDA Form 1571; and (9)
Contact information. CFR § 312.305 (b) (2009); see also FDA, Physician Request
for Individual Patient IND under Expanded Access for Non-emergency or
Emergency
Use,
available
at:
http://www.fda.gov/Drugs/DevelopmentApprovalProcess/HowDrugsareDevelop
edandApproved/ApprovalApplications/InvestigationalNewDrugINDApplication/u
cm107434.html. Of particular importance in the application packet is the
informed consent form. The informed consent must meet the extensive
requirements of 21 CFR 50.20 and 21 CFR 50.25 (a)-(b) and must gain final
authorization from the appropriate IRB. Although the FDA does not provide a
template, it offers detailed instructions of what must be included, with special
attention placed on the disclosure of both known and unknown risks. FDA, A
Guide to Informed Consent - Information Sheet Guidance for Institutional Review
Boards
and
Clinical
Investigators,
available
at:
http://www.fda.gov/RegulatoryInformation/Guidances/ucm126431.html#model
. In its “Guide to Informed Consent- Information Sheet,” however, the FDA
prohibits the use of any exculpatory language through which the patient is made
to waive his right or release the sponsor, whether physician or drug
manufacturer, from liability for negligence. Id. at 21 CFR 50.20 General
Requirements for Informed Consent. Beyond liability for negligence, the FDA fails
to provide guidance on liability. Although the FDA does not require a patient to
waive his right to recover from any harm caused by the experimental drug, it
has been implied that the informed consent forms shield both sponsors and drug
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manufacturers from liability. See “Access to Experimental Drugs,”U.S.
Pharmacist,
Mar.
20,
2008
available
at:
http://www.uspharmacist.com/content/t/pharmacy_law/c/10122/ (suggesting
that informed consent agreements could pacify drug manufacturers’ fear of
liability). Otherwise, the FDA remains silent on the issue of liability in the
context of the expanded access exemption allowing the individual informed
consent forms submitted by the sponsors and reviewed by the IRB to define the
parameters of liability.
Upon submission, the application is assigned a number, which the
physician must provide to the drug supplier. The supplier may then ship the
experimental drug to the doctor. Thirty days after the submission of the
application the IND is considered “active” and treatment with the drug may
proceed, unless otherwise notified by the FDA. 1 CFR § 312.305 (b) (2009); see
also FDA, Physician Request for Individual Patient IND under Expanded Access
for
Non-emergency
or
Emergency
Use,
available
at:
http://www.fda.gov/Drugs/DevelopmentApprovalProcess/HowDrugsareDevelop
edandApproved/ApprovalApplications/InvestigationalNewDrugINDApplication/u
cm107434.html. Where the FDA denies a request, it will promptly notify the
sponsor and supply the reasons for its denial. The drug may also be considered
active prior to the thirty (30) days upon notification by the FDA. FDA, Physician
Request for Individual Patient IND under Expanded Access for Non-emergency or
Emergency
Use,
available
at:
http://www.fda.gov/Drugs/DevelopmentApprovalProcess/HowDrugsareDevelop
edandApproved/ApprovalApplications/InvestigationalNewDrugINDApplication/u
cm107434.html.
The FDA also provides a streamlined, fast-track version of the above
process when access to the experimental drug is intended for emergency use.
FDA,
Emergency
IND
Application
Timeline,
available
at:
http://www.fda.gov/downloads/Drugs/DevelopmentApprovalProcess/HowDrugs
areDevelopedandApproved/ApprovalApplications/InvestigationalNewDrugINDA
pplication/UCM343024.pdf. Unlike the process for non-emergent access, this
process allows a physician to start administering treatment with the
experimental drug prior to submitting an application. The physician may start
administering the drug upon verbal authorization of the FDA, usually by way of
telephone. Such fast-track access, without the paper work and delay for formal
approval, allows the patient prompt access to the potentially life-saving drugs.
The physicians, however, must submit applications and reports within five (5)
days of initiating the treatment. The process requires sponsors to verify that the
drug manufacturer making the requested drug will supply the drug for
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emergency use. Next, the physician must call the FDA to request opening an
emergency investigational new drug (“IND”) application. The Emergency IND
application is silent as to liability of both the physician and the drug
manufacturer. See FDA, Emergency IND Application, Form 1571. Upon receiving
verbal authorization, the physician need only obtain informed consent of the
patient, rather than wait for IRB approval, to begin administering the drug. FDA,
Emergency
IND
Application
Timeline,
available
at:
http://www.fda.gov/downloads/Drugs/DevelopmentApprovalProcess/HowDrugs
areDevelopedandApproved/ApprovalApplications/InvestigationalNewDrugINDA
pplication/UCM343024.pdf.
c. Cost of Experimental Drugs
To obtain authorization from the FDA to charge for expanded access
use of a drug, a sponsor must (1) provide to the FDA reasonable assurance
that charging will not interfere with drug development; (2) provide
documentation to show that its calculation of the amount to be charged is
consistent with the requirements of 21 CFR 312.8 (d). 21 CFR § 312.8 (a)
(2009). The documentation must be accompanied by a statement that an
independent certified public accountant has reviewed and approved the
calculation. 21 CFR § 312.8 (d) (3) (2009).
An FDA authorization to charge is limited to the number of patients
authorized to receive the drug and only applies to certain costs. 21 CFR § 312.8
(c) (3). Unless a request for an extended authorization is made, the FDA
authorization continues for one (1) year. 21 CFR § 312.8 (c) (4). In an individual
patient expanded access case, the sponsor who takes responsibility for initiating
the clinical investigation, either the physician or manufacturing company, may
recover direct costs associated with providing the patient with access to the
drug. 21 CFR § 312.8 (d) (1) (i). In an intermediate sized expanded access case,
where there are several patients, the physician or manufacturing company may
recover the cost of making the drug available and the cost of monitoring the
access IND and complying with the reporting requirements which are more
extensive than in the case of individual patient access. 21 CFR § 312.8 (d) (2). The
FDA does not regulate who may be charged, nor can it mandate that health
insurance providers, whether private or public, include coverage for
experimental drug access. Charging for Investigational Drugs Under an IND- Qs &
As, Guidance for Industry, U.S. Dep’t. of Health and Human Servs., FDA, May
2013,
available
at:
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http://www.fda.gov/downloads/drugs/guidancecomplianceregulatoryinformatio
n/guidances/ucm351264.pdf.
Although the aftermath of the Affordable Care Act of 2010 is still
underway, the language of the act appears to preclude coverage of experimental
drugs. Fueled by the agenda of providing affordable health care to many, the act
requires all insurance policies to provide “essential health benefits” in order to
remain in the United State health insurance marketplace. These essential health
benefits to include service in:
ambulatory patient services; emergency services; hospitalization;
maternity and newborn care; mental health and substance use
disorder services, including behavioral health treatment;
prescription drugs; rehabilitative and habilitative services and
devices; laboratory services; preventive and wellness services and
chronic disease management; and pediatric services, including
oral and vision care.
Healthcare.gov,
“Essential
Health
Benefits,”
available
at:
https://www.healthcare.gov/glossary/essential-health-benefits/. Further, none
of the definitions of the individual “essential health benefits” enumerate
“experimental drug access” as an included service. Id. While the definition may
be silent, critics have hypothesized that the act will freeze the advances of
experimental drugs by requiring drug manufacturers to provide approved drugs
at much lower rates, thereby decreasing revenue needed for research and
development. Critics contend that the act misses the forest for the trees by
achieving its immediate goal of setting lower prices for drugs, but does so to the
“disadvantage of new medications.” Paul Roderick Gregory, Obama Care Will
End Drug Advances and Europe’s Free Rise (Unless China Steps in), Forbes, July 1,
2012,
available
at:
http://www.forbes.com/sites/paulroderickgregory/2012/07/01/obama-carewill-end-drug-advances-and-europes-free-ride-unless-china-steps-in/.
III. THE RIGHT TO TRY DEBATE
While the FDA provides two (2) well established paths to access
experimental drugs, the advocates of the Right to Try contend that the FDA’s
process takes too long. A press release from May 2014 noted “patient advocates
… are frustrated by the years long federal approval process for experimental
drugs in the pipeline.” ‘Right to Try’: States Move to Expand Access to
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Experimental Drugs, NBC News, Associated Press, May 18, 2014, available at:
http://www.nbcnews.com/health/health-news/right-try-states-move-expandaccess-experimental-drugs-n108316. Other criticisms of the FDA process are that
the FDA provides disparate access to treatment use without explaining the
rationale for granting the exemptions. Linda Katherine Leibfarth, Giving the
Terminally Ill Their Due (Process): A Case for Expanded Access to Experimental
Drugs through the Political Process, 61 VAND. L. REV. 1281, 1308 (2008) (quoting
Expanded Access to Investigational New Drugs for Treatment Use, 71 Fed. Reg.
at 75, 151 (2006)). In fact, three (3) U.S. Senators formally requested details
about the FDA’s compassionate use program on June 16, 2014, and allotted
thirty (30) days for the FDA to respond. The Senators include Lamar Alexander
(Republican- Tennessee), Tom Coburn, M.D. (Republican- Oklahoma), and
Richard Burr (Republican-North Carolina). While Senator Burr’s office indicated
that the FDA has issued a response, it has not yet been disclosed. Specifically, the
senators inquired into how access was granted and how the FDA planned to
better facilitate individual patient expanded access. Liz Wolgemuth, Senators Ask
FDA about Expanded Access Program in Response to Patient Concerns, U.S. S.
Comm. On Health, Educ., Labor, & Pensions, June 18, 2014, available at:
http://www.help.senate.gov/newsroom/press/release/?id=ea9346fb-fa3d-47bd9c09-5b2893960e7f. Amidst the national debate, several states are taking
initiatives and passing legislation to expand access to experimental drugs.
The Right to Try laws proposed thus far generally set forth a process
analogous to the FDA’s expanded access program, but strip away safety
precautions and regulations imposed by the FDA to protect patients. The state
laws offer access to the same drugs, drugs having passed phase one (1) of the
FDA approval process, without a guaranteed lower price or faster access rate.
The state laws do not require review of patient information or the patient’s
consent, although many states require that consent be given in the presence of a
witness. H.B. 1281, §25-45-103 (4) 2014 Gen. Assemb., Reg. Sess (Co. 2014).
Instead, the decision whether to grant access by way of a prescription resides
entirely with a single physician. Richard Klein, M.D., who works with the FDA
Patient Liaison Program, commented that agency pathway:
Seems to work quite well, and [he’s] not sure what the state right to
try bills really add to that—and in fact I think they might take away
some of those safety advantages people have by going through the
FDA process where you’ve got Institutional Review Boards, you’ve got
somebody checking the informed consent, make sure the patients are
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fully aware of what they’re getting into, and what’s the balance that
we know so far about this particular product.
PBS NewsHour, Transcript of “‘Right to try’ law gives terminal patients access
to
drugs
not
approved
by
FDA”
(June
21,
2014),
http://www.pbs.org/newshour/bb/right-try-law-gives-terminal-patientsaccess-non-fda-approved-drugs/ (interviewing Kristina Brogan, a terminally ill
patient from Missouri).
In the same vein, another FDA representative feared such legislation
would undermine “congressionally-mandated authority and agency mission
to protect the public from therapies that are not safe and effective.”
Similarly, bioethicist Arthur Caplan of NYU Langone-Medical Center remarked
that the Right to Try laws are “well-intentioned,” but “federal regulation is
still necessary to ensure patients are aware of risks.” PBS NewsHour,
Transcript of “‘Right to try’ law gives terminal patients access to drugs not
approved by FDA” (June 21, 2014), http://www.pbs.org/newshour/bb/righttry-law-gives-terminal-patients-access-non-fda-approved-drugs/
(interviewing Kristina Brogan, a terminally ill patient from Missouri). Despite
the expressed concerned from the FDA and individuals within the medical
community, there has not been any mention of preemption from opponents.
As it stands, the state laws that are passed offer a parallel path to access that
aims to achieve the same end, yet the laws circumvent federal law by shifting
the final say from the FDA to independent patients and their doctors. The
current state right to try laws follow the federally prescribed path inasmuch
as they provide access to experimental drugs that have already passed
through phase one (1) of the FDA approval process.
A. Colorado
Introduced by a Democratic General Assembly and signed by a
Democratic governor, Colorado’s Right to Try bill became law on May 17, 2014.
‘Right to Try’: States Move to Expand Access to Experimental Drugs, NBC News,
Associated
Press,
May
18,
2014,
available
at:
http://www.nbcnews.com/health/health-news/right-try-states-move-expandaccess-experimental-drugs-n108316. Fueled by the story of a Colorado patient,
Nick Auden, advocates in Colorado fought to expand access to experimental
drugs by cutting the FDA application requirement out of the process. Advocates
have promoted the law as a “ray of hope for dying patients trying to navigate the
red tape of existing ‘compassionate use’ guidelines for obtaining drugs outside
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clinical trial,” and even call the law the “Dallas Buyers Club” bill harkening back
to the film that also portrayed a journey to expand access to experimental drugs.
Id. Advocates presented the law as a shortcut to experimental drugs that leaves
the right to try experimental drugs in the hands of the patients, rather than a
governmental agency. Further, advocates contended that the law would secure
and protect the fundamental right to attempt to pursue preservation of a
patient’s own life. While many oppose the bill calling it nothing more than a “feel
good campaign that won’t help dying patients,” Colorado doctors’ groups,
hospitals, and health insurers declined to comment on the law. Id.
The Colorado statute grants access to experimental drugs, or those that
have passed phase one of the FDA drug approval process for patients diagnosed
with a terminal illness. The law defines terminal illness as “a disease that,
without life-sustaining procedures, will soon result in death or a state of
permanent unconsciousness from which recovery is unlikely.” H.B. 1281, 2014
Gen. Assemb., Reg. Sess (Co. 2014). While the law does not require a sponsor to
apply for authorization to use the drug or an IRB approval, it sets forth a few
parameters for access. The law requires patients applying for access to provide
proof that they have been unable to participate in a clinical trial for his terminal
illness within one hundred miles of their home address. It also requires a
recommendation from a physician and informed consent signed in the presence
of a physician and a witness. H.B. 1281, 2014 Gen. Assemb., Reg. Sess. § 25-45103 (4) (Co. 2014). The informed consent requirement seems to serve the same
purpose as the IRB review in the FDA process as it ensures that the patient is
aware of all possible outcomes, including the risk of unknown side effects.
Additionally, the law does not require insurance providers to extend coverage to
experimental drugs.
The law also contains a provision shielding physicians and any party
involved in the chain of distribution of the experimental drugs, including the
manufacturers, from liability within the state unless harm results from a failure
to use reasonable care. H.B. 1281, 2014 Gen. Assemb., Reg. Sess. § 25-45-105107 (Co. 2014). Further, the act only protects physicians and manufacturers from
liability on a state-level and if they demonstrate good faith compliance with the
act’s other provisions. Although this law offers a shield from state liability, it
proves porous under federal law.
The Colorado law represents a watered-down version of the FDA
expanded access program, but with less regulation and a less inclusive class of
potential recipients of experimental drugs. Both the FDA and the Colorado law
provide access to the same drugs, those that have already passed through phase
one (1) of the FDA-regulated process. Thus, the law does not entirely obviate
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FDA regulation. While the bill removes the FDA’s role as regulator, it fails to
provide guaranteed access to experimental drugs as the Colorado legislature
cannot force drug manufacturers to provide drugs. In fact, the law specifically
provides that it does not require a manufacturer to make experimental drugs
available. H.B. 1281, 2014 Gen. Assemb., Reg. Sess. §25-45-105 (1) (Co. 2014).
Under this law, a patient receives authorization from an individual doctor and
then asks the drug manufacturer for access. Although the law requires a
relatively high standard for proving informed consent, it strips all other safety
measures, such as IRB review, by excluding the FDA.
Additionally, the class of patients to which this bill offers access is much
more limited than the class to which the FDA’s expanded access program
provides access. See 21 CFR § 312.300 (b) (providing access to patients with a
“serious or immediately life-threatening disease or condition”). The Colorado law
would exclude someone who is rapidly losing eye-sight or suffering from other
serious conditions that are not likely to cause immediate death. Arthur Caplan,
Bioethicist: ‘Right to Try’ LawMore Cruel Than Compassionate, NBC News, May
18,
2014,
available
at:
http://www.nbcnews.com/health/healthnews/bioethicist-right-try-law-more-cruel-compassionate-n108686. Not only is
the law under-inclusive, it also runs the risk of becoming over-inclusive, as well
as it allows independent parties, generally physicians, to determine which
patients are “terminally ill” without any government oversight. Allowing for
subjective determinations of who qualifies for access can lead to inconsistent
application and may result in one physician granting access to patients with
certain illnesses in some cases and another physician denying access to people
with the same illnesses. Granting broad discretion invites forum shopping and
physician misconduct. For instance, if one (1) physician is known for liberally
diagnosing patients with terminal illness so that they may qualify for access to
experimental drugs, patients from other jurisdictions might flock to the area in
which the physician practices. A low supply of experimental drugs and high
demand coupled with the lack of a statutory cap on what sponsors, physicians or
manufacturers, can charge may lead to price gouging.
The law is silent as to what drug manufacturers can charge patients for
the experimental drugs, unlike the FDA which requires sponsors to apply for
authorization to charge, and limits the costs for which sponsors can recover. It
provides that a drug manufacturer may offer the drugs free or charge or it may
require a patient to pay the costs associated with manufacturing the drug.
Although the law is well-intentioned, it fails to make up for the holes in the FDA’s
expanded access process.
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B. Louisiana
Similarly, Louisiana’s Right to Try law was signed on May 30, 2014 and
very closely mirrors that of Colorado, although it was passed by a Republican
legislature and signed by a Republican governor. Fueled by the same impetus as
Colorado, Louisiana advocates espoused a bill that is nearly identical to
Colorado’s in that it provides drugs that have passed phase one (1), and shields
physicians from liability and forfeiture of their medical licenses. The law,
however, differs from the Colorado statute in a few respects. First, it defines an
eligible patient as someone who has been diagnosed with a terminal illness by
two (2) doctors. Next, it defines terminal illness as a “disease that, without lifesustaining procedures, will result in death in the near future or a state of
permanent unconsciousness from which recovery is unlikely,” as opposed to the
Colorado law that required death be “soon.” H.B. 891, 2014 Leg., Reg. Sess. §
1300.383 (3) (La. 2014). Further, the law calls on physicians to carry out a
probable risk analysis to confirm that the risk is not greater than the risk
associated with the patient’s disease. H.B. 891, 2014 Leg., Reg. Sess. § 1300.383
(1) (b) (La. 2014). Next, it only offers protection from civil liability to physicians
who prescribe experimental drugs, and not the manufacturers. H.B. 891, 2014
Leg., Reg. Sess. § 1300.385 (La. 2014). The law shields the physicians from any
civil liability on a state level for any adverse side effects from the experimental
drug. There is no exception for negligence, i.e., failure to use reasonable care,
nor is there any indication that the liability shield extends to manufacturers.
Although this law uses language that qualifies the class of potential
recipients, it still fails to compel drug companies to supply the drugs once access
is granted and, as such, fails to provide a guaranteed fast route to access. H.B.
891, 2014 Leg., Reg. Sess. § 1300.384 (A) (2) (La. 2014) (“nothing in this Section
shall be construed to require a manufacturer to make available any drug,
product, or device”). Further, it does not limit the fees that drug manufacturers
can charge for the experimental drugs, but provides that they may charge for the
costs associated with manufacturing the drug. H.B. 891, 2014 Leg., Reg. Sess. §
1300.384 (B) (2) (La. 2014). Just like the Colorado law, the Louisiana statute’s
definition of the class of patients to which drugs may be provided excludes too
many forms of illness and includes too many patients by allowing an
independent, non-governmental party to choose subjectively which patients may
have access.
C. Missouri
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Missouri’s Right to Try law was passed by its General Assembly,
controlled by Republicans, and signed into law by a Democratic governor on July
14, 2014. “Missouri becomes third state to enact ‘Right to Try’ Drug law,” KBIA,
July 18, 2014, available at: http://kbia.org/post/missouri-becomes-third-stateenact-right-try-drug-law. Comparable to Colorado, Missouri also has a local
cause that is motivating its advocates to push for expanded access. One of the
most vocal advocates is physician and former Missouri representative, Jim Neely,
who is also a step-father to Kristina Brogan, a Missouri resident diagnosed with
stage four (4) colorectal cancer. For Neely, and many others, the Right to Try
debate is deeply personal.
The Missouri bill is also almost identical to the Louisiana law. It defines a
terminally ill patient as someone who will die in the near future. H.B. 1685, 97th
Gen. Assemb., Reg. Sess. § 191.480.1 (3) (Mo. 2014). It also provides access to
phase one (1) drugs and protects physicians and drug manufacturers from
liability in the process, except from harm caused as a result of gross negligence
or willful misconduct. H.B. 1685, 97th Gen. Assemb., Reg. Sess. § 191.480.8.2 (2)
(Mo. 2014). Here, the law is closer to that of Colorado’s in that it offers
protection from civil liability to physicians and other parties involved in the
manufacturing, importation, distribution, and administering of the drug i.e.
pharmaceutical manufacturers. Like the Colorado law, this law serves as a shield
to civil liability from harm produced by the drug except in cases of gross
negligence or willful misconduct. In this regard, this law allows for more
protection than Colorado’s which allowed piercing of the liability shield where
reasonable care was not used, e.g., negligence claims.
The law also allows manufacturers to charge patients the costs
associated with the manufacturing of the drug without setting forth any other
requirements. H.B. 1685, 97th Gen. Assemb., Reg. Sess. § 191.480.8 (Mo. 2014).
Additionally, the bill requires physicians and pharmaceutical companies to notify
patients who are outside clinical trials, but who have taken drugs currently being
used in a clinical trial, if drugs that have passed phase one may no longer be
used due to lack of efficacy or toxicity. H.B. 1685, 97th Gen. Assemb., Reg. Sess. §
191.480.7 (Mo. 2014).
D. Arizona
In Arizona, where both the governor and the state legislature are
Republican, the citizens voted for and approved a Right to Try law by
referendum on November 4, 2014. The law mostly follows the models of the
state Right to Try laws enacted before it. The Arizona bill, however, aims to
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promote the success of expanded access by making it a misdemeanor for any
state agent to block a patient’s access to experimental drugs if authorized by his
physician. H.C. R. 2005, 51st Leg., Reg. Sess. § 36-1314 (Ariz. 2014). Also differing
from the prior states’ laws, this legislation allows drug manufacturers to compel
patients to participate in data collections. Compare H.C. R. 2005, 51st Leg., Reg.
Sess. § 36-1312 (3) (Ariz. 2014), with H.B. 1281, 2014 Gen. Assemb., Reg. Sess
(Co. 2014), H.B. 891, 2014 Leg., Reg. Sess. (La. 2014), and H.B. 1685, 97th Gen.
Assemb., Reg. Sess. (Mo. 2014). Unlike the other state laws in existence at the
time of its enactment, the Arizona law is silent as to liability immunity for both
physicians and manufacturers. Thus, in Arizona, both physicians and
manufacturers could be vulnerable to civil liability as the law is currently drafted.
E. Michigan
Similar to Arizona, a Republican Governor signed the state’s Right to Try
legislation into law on October 15, 2014. Unlike the four prior state laws,
Michigan’s law defines a somewhat broader scope of eligible patients. It utilizes
the term “advanced illness,” rather than terminal and, thus, allows for more
patients to qualify for the access. S. B. 991, 97th Gen. Assemb., Reg. Sess. § 1 (2)
(a) (Mich. 2014) (defining “advanced illness” as “a progressive disease or medical
or surgical condition that entails significant functional impairment, that is not
considered by a treating physician to be reversible even with administration of
current federal drug administration approved and available treatments, and
that, without life-sustaining procedures, will soon result in death”). The
definition, however, still requires that the illness, without treatment, would soon
result in death, resulting in a still more limited class of eligible patients than that
allowed by the FDA definition. The law mirrors the prior enacted state laws as to
liability and informed consent provisions.
F. Wyoming
Wyoming’s Right to Try law was passed by its House and Senate with
near-unanimous bipartisan support, and was signed into law by a Republican
governor on March 9, 2015. The Wyoming law mirrors Colorado’s in that it
utilizes the same definition of “terminal illness,” grants access to phase (1) drugs,
and shields physicians from forfeiture of their medical licenses for complying
with the law. S.F. 3, 63rd Leg., Reg. Sess. §§ 35.7.1802-1806 (Wyo. 2015). The
law’s definition of an eligible patient, however, differs slightly from the Colorado
statute in that it does not require the patient to have been unable to participate
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in a clinical trial. Additionally, the law shields any "person or entity involved in
the care of an eligible patient using the investigational drug," from civil liability,
as long as the person or entity is complying in good faith with the terms of the
law. S.F. 3, 63rd Leg., Reg. Sess. § 35.7.1804 (Wyo. 2015).
G. Arkansas
In Arkansas, a Republican governor signed the state’s Right to Try
legislation into law on March 10, 2015, after it was passed unanimously by both
houses of the state’s legislature. The law is nearly identical to the law in
Colorado in that it mirrors the Colorado statute's definition of eligible patient,
grants access to phase (1) drugs, allows manufacturers to charge patients the
costs associated with the manufacturing of the drugs, and shields both
physicians and manufacturers from civil liability for any harm related to the drug
except in cases of “gross negligence or willful misconduct.” S.B. 4, 90th Gen.
Assemb., Reg. Sess. §§ 20.15.2003-2010 (Ark. 2015).
The law does, however, differ slightly from the Colorado law in several
respects. First, it defines "terminal illness" as "an incurable and irreversible
condition that without the administration of life-sustaining treatment will, in the
opinion of the patient's physician, result in death within a relatively short time."
S.B. 4, 90th Gen. Assemb., Reg. Sess. § 20.15.2003 (4) (Ark. 2015) (emphasis
added). Second, in addition to shielding physicians from forfeiture of their
medical licenses, the Arkansas law also prohibits a "state agency or licensing
board" from taking "any … action against" a hospital that is licensed under
Arkansas state law for complying with the statute. S.B. 4, 90th Gen. Assemb., Reg.
Sess. § 20.15.2008 (2) (Ark. 2015). Third, while the law does permit
manufacturers to charge patients for the cost of manufacturing the drugs, it
specifically provides that if a patient dies while undergoing treatment, "the
patient's heirs are not liable for any outstanding debt to the manufacturer
related to the investigational drug, biological product, or device." S.B. 4, 90 th
Gen. Assemb., Reg. Sess. § 20.15.2006 (Ark. 2015).
H. South Dakota
On March 13, 2015, South Dakota became the eighth state in the country
to adopt Right to Try legislation, when the state's Republican governor signed
South Dakota House Bill 1080 into law. H.B. 1080, 90th Sess., 2015 Leg. Assemb.
(S.D. 2015). Like Michigan, the South Dakota law utilizes the term “advanced
illness,” rather than terminal, to define the class of patients to which phase (1)
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drugs may be provided. H.B. 1080, 90th Sess., 2015 Leg. Assemb. §1 (1) (S.D.
2015). Unlike Michigan's statute, however, the South Dakota statute's definition
of "advanced illness" only requires that the condition, "without life sustaining
procedures, would result in death," and does not indicate any specific time
frame in which death would have to occur to qualify. Compare H.B. 1080, 90th
Sess., 2015 Leg. Assemb. §1 (1) (S.D. 2015), with S. B. 991, 97th Gen. Assemb.,
Reg. Sess. §1 (2) (a) (Mich. 2014) (defining "advanced illness" as a condition that,
"…without life-sustaining procedures, will soon result in death") (emphasis
added). Accordingly, the South Dakota statute, as currently drafted, appears to
allow for more patients to qualify for access than the prior enacted state
statutes.
Regarding potential liability, the law protects the medical licenses of
physicians, as well as the Medicare certifications of health care providers, who
make recommendations regarding investigational drugs. H.B. 1080, 90th Sess.,
2015 Leg. Assemb. § 7 (S.D. 2015). It also shields manufacturers from civil liability
for "harm done to the eligible patient resulting from treatment," if the
manufacturer "is complying in good faith with the terms of [the law] and
exercised reasonable care." H.B. 1080, 90th Sess., 2015 Leg. Assemb. § 10 (S.D.
2015). The law mirrors the other states' laws as to informed consent provisions.
I. Indiana
Indiana's Right to Try statute was signed into law by the state’s
Republican governor on March 24, 2015. While the law grants access to phase
one (1) drugs like the other state laws, Indiana's statute appears to define a
broader scope of eligible patients than its predecessors. Indiana grants access to
patients under two (2) different sets of circumstances. First, access is granted if
the treating physician determines there is “no reasonable basis to conclude that
the medical treatment … poses an unreasonable and significant risk of danger to
the individual receiving the medical treatment." H.B. 1065, 119th Gen. Assemb.,
Reg. Sess. § 4 (a) (2) (A) (Ind. 2015). Second, access is granted if the treating
physician determines that the "individual has been diagnosed with a terminal
disease or condition and does not have comparable or satisfactory treatment
options that are approved by the [FDA]," and that the "probable risk to the
individual… is not greater than the probable risk from the individual's disease or
condition." H.B. 1065, 119th Gen. Assemb., Reg. Sess. § 4 (a) (2) (B) (i)-(ii) (Ind.
2015). Under the first prong of the definition, a patient can be eligible for access
to investigational drugs without suffering from an illness that would result in
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death without treatment, resulting in a broader class of eligible patients
compared to the other state laws.
Additionally, the law shields "a health care provider involved in
connection with the use of an investigational drug" from civil liability, however,
the statute does not define the term “health care provider.” H.B. 1065, 119th
Gen. Assemb., Reg. Sess. § 4 (f) (Ind. 2015). Thus, in Indiana, manufacturers
could be vulnerable to civil liability as the law is currently drafted.
J. Utah
Like Indiana, a Republican governor signed Utah's Right to Try statute
into law on March 24, 2014. Like Colorado, Louisiana, Missouri, Wyoming, and
Arkansas, the Utah law grants access to phase (1) drugs to patients who have
been diagnosed with a "terminal illness." H.B. 94, 61st Leg., 2015 Gen. Sess. § 6
(1) (Utah 2015). The Utah law's definition of "terminal illness," however,
provides for a broader class of eligible patients than the other state statutes that
utilize the term. Rather than specifying a specific time frame in which the
condition would have to cause the patient's death in order to qualify as
"terminal," the Utah law only requires that the illness "will inevitably lead to the
patient's death." Compare H.B. 94, 61st Leg., 2015 Gen. Sess. § 6 (6) (ii) (Utah
2015); with, e.g., H.B. 891, 2014 Leg., Reg. Sess. (La. 2014) (requiring death to be
"in the near future"), and H.B. 1281, 2014 Gen. Assemb., Reg. Sess (Co. 2014)
(requiring death to be "soon").
The law also provides extensive protections to a “physician, other
licensed health care provider, or hospital” who complies with the law, shielding
them from “civil liability,” “criminal liability,” and “licensure sanctions.” H.B. 94,
61st Leg., 2015 Gen. Sess. § 8 (2) (a)-(c) (Utah 2015). Manufacturers, however,
are not provided the same protection under the law, and thus, may be
vulnerable to liability in Utah.
K. Virginia
On March 26, 2015, Virginia’s Right to Try legislation was signed into law
by a Democratic governor. Va. Code Ann. §§5 4.1-3442.1 to 54.1-3442.4; H.B.
1750, 2015 Gen. Assemb, Reg. Sess. (Va. 2015). The Virginia law grants access to
phase one (1) drugs to a patient who has been diagnosed with a “terminal
condition … by his treating physician and confirmed by a second physician,” if
“no reasonable opportunity exists for him to participate in an ongoing clinical
trial for his terminal condition,” as long as he receives a recommendation from
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his treating physician, and gives written informed consent. Va. Code Ann. § 54.13442.2 (A) (1)-(5). Terminal condition is defined as a condition “caused by injury,
disease, or illness from which, to a reasonable degree of medical probability, a
patient cannot recover and (i) the patient's death is imminent or (ii) the patient
is in a persistent vegetative state.” Va. Code Ann. § 54.1-3442.1.
Regarding liability, the Virginia statute provides that “a manufacturer,
distributor, administrator, health care provider…, sponsor, or physician who
manufactures, supplies, distributes, administers, prescribes, or recommends an
investigational drug…” is “immune from suit and liability ... relating to the …
development .. or use of such investigational drug.” Va. Code Ann. § 54.1-3442.4
(B). The law provides additional protection specifically to “health care
provider[s],” immunizing them from civil liability for any adverse side effects, and
shielding them from adverse decisions “relating to licensure” for recommending
and administering investigational drugs. Va. Code Ann. § 54.1-3442.4 (A); Va.
Code Ann. § 54.1-3442.4 (D). The law mirrors the other state law informed
consent provisions, and similar to many of the existing state laws, permits
manufacturers to charge eligible patients for the costs associated with
manufacturing the drug. Va. Code Ann. §54.1-3442.3 (B).
L. Mississippi
Mississippi’s Right to Try legislation was signed into law by a Republican
governor on March 30, 2015. Miss. Code Ann. §73-25-37 (2015); S.B. 2485, Miss.
Leg., 2015 Reg. Sess. (Miss. 2015). The Mississippi law grants access to phase one
(1) drugs to patients that have “a terminal illness, or a disability that will lead to
the person's death,” who receive a recommendation from a physician and give
informed consent. S.B. 2485, Miss. Leg., 2015 Reg. Sess. §1 (2) (a) (i)-(v) (Miss.
2015). It defines “terminal illness” as “a disease that without life-sustaining
procedures will result in death in the near future or a state of permanent
unconsciousness from which recovery is unlikely.” S.B. 2485, Miss. Leg., 2015
Reg. Sess. §1 (2) (c) (Miss. 2015).
Like Virginia’s law, it permits a manufacturer to charge an eligible patient
“the costs of or associated with the manufacture of the investigational drug,”
mirrors the other state law informed consent provisions, and protects treating
physicians from professional liability. S.B. 2485, Miss. Leg., 2015 Reg. Sess. §1 (3)
(b) (Miss. 2015); S.B. 2485, Miss. Leg., 2015 Reg. Sess. §1 (8) (Miss. 2015). The
Mississippi law further shields “any person who manufactures, imports,
distributes, prescribes, dispenses, compounds or administers an investigational
drug or device to an eligible patient” from liability under state law, except in
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cases of “gross negligence or willful misconduct.” S.B. 2485, Miss. Leg., 2015 Reg.
Sess. §1 (10) (Miss. 2015).
M. Montana
Montana became the thirteenth Right to Try state on March 31, 2015,
when a Democratic governor signed the state’s Right to Try bill into law. S.B. 142,
64th Legislature, Reg. Sess. (Mont. 2015). The Montana statute grants access to
phase one (1) drugs to patients who have been diagnosed with a “terminal
illness,” received a recommendation from a physician, and given written
informed consent. S.B. 142, 64th Legislature, Reg. Sess. § 4 (1)-(5) (Mont. 2015). It
defines terminal illness as a condition that: “(a) entails significant functional
impairment; (b) is not considered by a treating health care provider to be
reversible even with administration of a treatment currently approved by the
United States food and drug administration; and (c) without life-sustaining
procedures, will result in death.” S.B. 142, 64th Legislature, Reg. Sess. § 2 (5) (a)(c) (Mont. 2015).
In addition to shielding health care providers from professional liability,
Montana’s law provides that any “person or entity involved in the care of an
eligible patient,” including a manufacturer, “is immune from suit for any harm
done to the eligible patient resulting from the investigational drug,” as long as
the person or entity complies with the law “in good faith” and exercises
“reasonable care.” S.B. 142, 64th Legislature, Reg. Sess. §§ 8-10 (Mont. 2015).
N. Proposed U.S. Law: Compassionate Freedom of Choice Act of 2015
Although the United States Supreme Court declined to consider whether
patients have a fundamental right to access experimental drugs, there is a
movement in the U.S. Congress pushing for the Right to Try. ‘Right to Try’: States
Move to Expand Access to Experimental Drugs, NBC News, Associated Press, May
18, 2014, available at: http://www.nbcnews.com/health/health-news/right-trystates-move-expand-access-experimental-drugs-n108316; see also Abigail
Alliance for Better Access to Developmental Drugs v. Von Eschenbach, 495 F.3d
695, 378 U.S. App. D.C. 33 (D.C. Cir. 2007) (en banc), aff’g, No. 03-1601, 2004
WL 3777340 (D.D.C. Aug. 30, 2004), rev’g, 445 F.3d 470 (D.C. Cir. 2006)). One
recent attempt was HR 4475, the Compassionate Freedom of Choice Act of 2014,
introduced by Morgan Griffith, a U.S. Representative from Virginia, on April 10,
2014. 113 H.R. 4475, 113th Cong. (Apr. 10, 2014). The bill was referred to the
Committee on Energy and Commerce on April 11, 2014, however, it failed to
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make it out of committee. “Health Policy Brief: Right-to-Try Laws,” Health Affairs,
March 5, 2015.
On February 5, 2015, Representative Griffith made another push for the
Right to Try and introduced H.R. 790, the Compassionate Freedom of Choice Act
of 2015. 114 H.R. 790, 114th Cong. (Feb. 5, 2015). The pending bill, essentially
identical to HR 4475, seeks to amend the FDCA so that its provisions do not
prevent terminally ill patients from accessing investigational drugs. Further, the
bill would "allow the manufacture, importation, distribution, and sale of
investigational drugs and devices intended for use by terminally ill patients who
execute an informed consent document." 114 H.R. 790, 114th Cong., Synopsis
(Feb. 5, 2015). The proposed bill defines "investigational drug or device" as one
that: "(1) has not yet been approved, licensed, or cleared for commercial
distribution under section 505, 510(k), or 515 of this Act or section 351 of the
Public Health Service Act, and cannot otherwise be lawfully marketed in the
United States," and "(2) is or has been the subject of one or more clinical trials."
114 H.R. 790, 114th Cong., §561 A. (d) (1)-(2) (Feb. 5, 2015). Under the terms of
the proposed bill, "informed consent" requires execution of a document that
states: "(A) the known and potential risks and benefits of such drug or device,"
and "(B) any indications of the illness for which a drug or device is lawfully
marketed, or for which treatment is otherwise available, in the United States."
114 H.R. 790, 114th Cong., § 561 A. (b) (3) (A)-(B) (Feb. 5, 2015). The bill was
referred to the Committee on Energy and Commerce on February 6, 2015 and is
still pending approval.
Generally, the bill is very similar to the previously discussed state laws in
that it provides access to experimental drugs by patients diagnosed with
terminal illness. It goes further than the other laws by prohibiting the FDA from
requiring physician disclosure and reporting. 114 H.R. 790, 114th Cong., § 561 A.
(c) (1) (A) (Feb. 5, 2015). The bill also prohibits the FDA from requiring drug
companies that grant access to investigational drugs and devices, to disclose,
collect, or report information relating to the process or results. 114 H.R. 790,
114th Cong., § 561 A. (c) (1) (B) (Feb. 5, 2015). It does not, however, prevent
physicians or drug companies from voluntarily disclosing, collecting, or reporting
information to the FDA. 114 H.R. 790, 114th Cong., § 561 A. (c) (2) (Feb. 5, 2015).
Similar to many of the other states’ laws, the proposed federal law would
also limit liability for "any person who manufactures, imports, distributes,
prescribes, dispenses, or administers an investigational drug or device." 114 H.R.
790, 114th Cong., § 561 B. (Feb. 5, 2015). Thus, similar to Colorado and Missouri,
this law would shield both physicians and manufacturers from both state and
federal liability from any harm related to the drug except in cases of "gross
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negligence or willful misconduct." 114 H.R. 790, 114th Cong., § 561 B. (Feb. 5,
2015).
IV. ADVOCATES OF THE RIGHT TO TRY
Proponents of the Right to Try present arguments rooted in ethical
considerations, efficiency advantages, and constitutional arguments. Although
many of the arguments have been accepted by state legislatures and courts, the
Supreme Court has declined to consider whether there is a right to access
experimental drugs. Colorado, Louisiana, & Arizona’s laws cite the fundamental
right argument, averring that there is a fundamental right to access drugs, as a
reason driving the law. See H.B. 1281, 2014 Gen. Assemb., Reg. Sess (Co. 2014);
H.B. 891, 2014 Leg., Reg. Sess. (La. 2014); H.C. R. 2005, 51st Leg., Reg. Sess. (Ariz.
2014). Additionally, in Abigail Alliance for Better Access to Developmental Drugs
v. Von Eschenbach, 445 F.3d 470, 370 U.S. App. D.C. 391 (D.C. Cir. 2006), rev’d en
banc, 95 F.3d 695, 714 (D.C. Cir. 2007), the District of Columbia Circuit Court of
Appeals affirmed that such a right existed stemming from the Fourteen
Amendment, although the court later overturned this holding.
A. The Right to Try Offers Dying Patients One Last Fighting Chance
What do the terminally ill have to lose? This is the argument advocates
espouse as they fight for expanded access. Access to experimental drugs offers a
“new hope to dying patients.” Rosa Prince, ‘Right to Try’ law will allow Dallas
Buyers-Club-style experimental drugs, N.Y. TIMES, May 18, 2014. Frank Burroughs,
father to a victim of an untreatable terminal illness, reasoned that, “The riskbenefit is much different than someone who’s waiting for a new allergy
medication or a new toe fungus cream.” Brady Dennis & Ariana Eunjung Cha,
‘Right to Try’ laws spur debate over dying patients’ access to experimental drugs,
WASH.
POST.,
May
16,
2014,
available
at:
http://m.washingtonpost.com/national/health-science/right-to-try-laws-spurdebate-over-dying-patients-access-to-experimentaldrugs/2014/05/16/820e08c8-dcfa-11e3-b745-87d39690c5c0_story.htmll.
Instead, “experimental drugs pose little additional risk to patients facing death,
whereas the slightest possibility of improvement or cure provides a great
benefit.” Linda Katherine Leibfarth, Giving the Terminally Ill Their Due (Process):
A Case for Expanded Access to Experimental Drugs through the Political Process,
61 VAND. L. REV. 1281, 1288 (2008); but see Michael J. Malinowski, Throwing Dirt
on Doctor Frankenstein’s Grave: Access to Experimental Treatments at the End of
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Life,
65
HASTINGS
L.J.
615,
643
(2014),
available
at:
http://www.hastingslawjournal.org/wpcontent/uploads/Malinowski-65.3.pdf.
(noting that “the failure rate of new drug candidates in clinical trials exceeds
ninety percent”). Advocates minimize the threat of unknown side effects,
contending that where patients are already expecting to die, they have nothing
left to lose.
B. The Right to Try Caters to the Immediate Needs of Dying Patients
Advocates hold that expanded access via the FDA requires more time
than most terminally patients can afford to wait. Breaking from the historical
trend in which the American public supported FDA’s regulation of drugs,
advocates for the Right to Try are more focused on access than the risks of the
drugs. Linda Katherine Leibfarth, Giving the Terminally Ill Their Due (Process): A
Case for Expanded Access to Experimental Drugs through the Political Process, 61
VAND. L. REV. 1281, 1286 (2008). Many advocates criticize the FDA’s drug
approval process by arguing that the current regulatory scheme would have
withheld approval for drugs like penicillin and aspirin. Id. Moreover, advocates
claim that the intensive review process is not only unnecessary for the
population of patients involved in the Right to Try debate, but also detrimental
to their health as it impedes consumer access.
Similarly, they find fault with the amount of paperwork required for the
FDA’s expanded access program. Brady Dennis & Ariana Eunjung Cha, ‘Right to
Try’ laws spur debate over dying patients’ access to experimental drugs, WASH.
POST., May 16, 2014, available at: http://m.washingtonpost.com/national/healthscience/right-to-try-laws-spur-debate-over-dying-patients-access-toexperimental-drugs/2014/05/16/820e08c8-dcfa-11e3-b74587d39690c5c0_story.htmll. As a remedy to the long approval process and
lengthy paperwork required for the exceptions to the approval process,
advocates propose bypassing the FDA application process completely. They
propose that deleting the middleman i.e., the FDA, will allow a patient and his
physician to interact with the drug company and achieve access at a much faster
rate as there is no additional approval or review required. Instead, all that is
needed is a prescription by the physician and agreement to provide the drug
from the drug company.
Although proponents argue that removing the FDA application process
will streamline a patient’s access to experimental drugs, no current laws passed
or proposed contain provisions compelling drug companies to supply the drugs.
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Thus, there is still no remedy available to patients like Nick Auden who are
denied access to experimental drugs by the drug companies.
C. The Right to Try Experimental Drugs is a Fundamental Right Rooted in the
Due Process Clause of the Constitution
Advocates posit that the right to try potentially life-saving drugs is a
fundamental right by drawing parallels to other recognized fundamental rights
guaranteed by the due process clauses of the Fifth Amendment of the United
States Constitution. This discussion refers to the Right to Try argument on a
national level and as such, concerns the due process clause contained within the
Fifth Amendment which concerns the federal government. The fourteenth
amendment, however, contains a due process clause as well that pertains to the
states. Framing the right to try as a fundamental right would afford more
protection to the right to try efforts as it would require courts that review any
laws regulating drug access to undergo a strict scrutiny analysis. In other words,
the government or any entity that attempts to control access to experimental
drugs will have to demonstrate that the regulation is narrowly tailored to
achieve a compelling interest which would impose a heavier burden on parties
seeking to control access. See Abigail Alliance for Better Access to Developmental
Drugs v. Von Eschenbach, 445 F.3d 470, 486, 370 U.S. App. D.C. 391, 407 (D.C.
Cir. 2006), rev’d en banc, 95 F.3d 695, 714 (D.C. Cir. 2007) (noting that where
right warrants protection under the Due Process clause, the government must
demonstrate its policy is narrowly tailored to serve a compelling governmental
interest).
Despite attempts to establish the right to try as a fundamental right, as it
stands, courts have not recognized such a right. Further, even if courts agreed
that it were a fundamental right, there is evidence to indicate that the FDCA
would still pass strict scrutiny as the act serves an irrefutably compelling interest,
protecting consumers from unsafe drugs. Linda Katherine Leibfarth, Giving the
Terminally Ill Their Due (Process): A Case for Expanded Access to Experimental
Drugs through the Political Process, 61 VAND. L. REV. 1281, 1295 (2008). Further,
the Supreme Court denied certiorari and, therefore; left the Court of Appeals’
ruling intact. Linda Katherine Leibfarth, Giving the Terminally Ill Their Due
(Process): A Case for Expanded Access to Experimental Drugs through the
Political Process, 61 VAND. L. REV. 1281, 1293-94 (2008) (citing Abigail Alliance for
Better Access to Developmental Drugs v. Von Eschenbach, 495 F.3d 695, 714
(D.C. Cir. 2007) (en banc), aff’g, No. 03-1601, 2004 WL 3777340 (D.D.C. Aug. 30,
2004), rev’g, 4456 F.3d 470 (D.C. Cir. 2006).445 F.3d 470, 486 (D.C. Cir. 2006).
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For instance, the advocates for expanded access in the Abigail Alliance litigation
set forth many arguments analogizing the Right to Try to other due process
rights. Michael J. Malinowski, Throwing Dirt on Doctor Frankenstein’s Grave:
Access to Experimental Treatments at the End of Life, 65 HASTINGS L.J. 615, 629
(2014),
available
at:
http://www.hastingslawjournal.org/wpcontent/uploads/Malinowski-65.3.pdf. (citing Abigail Alliance for Better Access
to Developmental Drugs v. von Eschenbach, 495 F.3d 695 (D.C. Cir. 2007) (where
plaintiffs argued that an individual had a liberty interest that entitled him to
access experimental drugs) cert. denied 552 U.S. 1159 (2008)). The U.S. Court of
Appeals for the D.C. Circuit, however, declined to recognize any such right.
Applying the Glucksberg test to discern whether a right to try potentially lifesaving drugs qualified as a fundamental right, the court determined that it did
not because it could not be found in the nation’s history or tradition. Abigail
Alliance for Better Access to Developmental Drugs v. Von Eschenbach, 495 F.3d
695, 711, 378 U.S. App. D.C. 33, 49 (D.C. Cir. 2007) (en banc), aff’g, No. 03-1601,
2004 WL 3777340 (D.D.C. Aug. 30, 2004), rev’g, 445 F.3d 470 (D.C.Cir. 2006));
see also Abigail Alliance for Better Access to Developmental Drugs v. Von
Eschenbach, 445 F.3d 470, 370 U.S. App. D.C. 391 (D.C. Cir. 2006), rev’d en banc,
95 F.3d 695, 714 (D.C. Cir. 2007) (citing Washington v. Glucksberg, 521 U.S. 702,
710, 117 S.Ct 2258 (1997)) (The Glucksberg test requires (1) a careful description
of the asserted liberty interest; (2) a long-standing tradition in the U.S.
protecting said right; and (3) that the right is implicit in the concept of ordered
liberty) (internal citations omitted). Thus, the court could not conclude that the
U.S. demonstrated a long-standing tradition of protecting such a right. Abigail
Alliance for Better Access to Developmental Drugs v. Von Eschenbach, 495 F.3d
695, 711, 378 U.S. App. D.C. 33, 49.
The Honorable Judith Rogers dissented from the majority’s holding.
Abigail, 495 F.3d 695, 715, 378 U.S. App. D.C. 33, 53 (Rogers, J., dissenting).
Framing the right to experimental drugs as a right to try to save one’s life, Judge
Rogers compared this right to the existing rights U.S. courts have recognized. She
speculated:
[I]t is startling that the oft-limited rights to marry, to fornicate, to
have children, to control the education and upbringing of children, to
perform varied sexual acts in private, and to control one’s own body
even if it results in one’s own death or the death of a fetus have all
been deemed fundamental rights covered, although not always
protected, by the Due Process Clause, but the right to try to save
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one’s life is left out in the cold despite its textual anchor in the right to
life.
Abigail, 495 F.3d 695, 715, 378 U.S. App. D.C. 33, 53 (Rogers, J., dissenting)
(emphasis added).
Thus, while the Abigail court declined to recognize the right to access
potentially life-saving drugs as fundamental, there is still some judicial support.
Abigail, 495 F.3d 695. Proponents have attempted to shoehorn the right to try
into already established fundamental rights. But see Linda Katherine Leibfarth,
Giving the Terminally Ill Their Due (Process): A Case for Expanded Access to
Experimental Drugs through the Political Process, 61 VAND. L. REV. 1281, 1300
(2008) (citing Gonzalez v. Raich, 545 U.S. 1,9 (2005) (discussing how the U.S.
Supreme Court has already declined to recognize a right to access experimental
drugs when it denied the right to access medical marijuana in Gonzales v. Raich).
For example, alluding to Roe v. Wade, 410 U.S. 113, 93 S.Ct. 705 (1973),
advocates contend that the same recognized right to privacy should enable
terminally ill patients the right to use potentially life-saving experimental drugs.
Linda Katherine Leibfarth, Giving the Terminally Ill Their Due (Process): A Case for
Expanded Access to Experimental Drugs through the Political Process, 61 VAND. L.
REV. 1281, 1293 (2008). Advocates have also utilized the “right to decline lifesaving treatment” by drawing an inverse conclusion. In other words, they argue
that if there is a fundamental right or a liberty interest in choosing death by
refusing treatment, so too must there be a fundamental right to choose the
drug.” Linda Katherine Leibfarth, Giving the Terminally Ill Their Due (Process): A
Case for Expanded Access to Experimental Drugs through the Political Process, 61
VAND. L. REV. 1281, 1297 (2008).
V. OPPONENTS TO THE RIGHT TO TRY
A. The FDA’s Current Infrastructure Already Provides Two Paths to
Experimental Drugs
Opponents argue that in many cases, like that of Nick Auden in
Colorado, the delay in access does not stem from the FDA application
process, but instead the “hold-up” is the reluctance on the part of drug
companies to issue the investigational drugs before they are thoroughly
tested. Rosa Prince, ‘Right to Try’ law will allow Dallas Buyers-Club-style
experimental drugs, N.Y. TIMES, May 18, 2014. Drug companies may be
hesitant to release unapproved drugs for a host of reasons including “high
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costs, lack of adequate supplies and worries over liability.” Brady Dennis &
Ariana Eunjung Cha, ‘Right to Try’ laws spur debate over dying patients’
access to experimental drugs, WASH. POST., May 16, 2014, available at:
http://m.washingtonpost.com/national/health-science/right-to-try-lawsspur-debate-over-dying-patients-access-to-experimentaldrugs/2014/05/16/820e08c8-dcfa-11e3-b745-87d39690c5c0_story.htmll;
but see Rosa Prince, ‘Right to Try’ law will allow Dallas Buyers-Club-style
experimental drugs, N.Y. TIMES, May 18, 2014(discussing Neuralstem, a
pharmaceutical company in Germantown, Maryland that is actively seeking
more physicians to use its experimental treatment for Lou Gehrig’s disease).
In the same way that the FDA lacks the power to compel drug companies to
provide experimental drugs, so too do the states lack authority to compel.
PBS NewsHour, Transcript of “‘Right to try’ law gives terminal patients access
to
drugs
not
approved
by
FDA”
(June
21,
2014),
http://www.pbs.org/newshour/bb/right-try-law-gives-terminal-patientsaccess-non-fda-approved-drugs/ (interviewing Kristina Brogan, a terminally ill
patient from Missouri).
B. State Regulation of Access Will Yield Inconsistent Results
From the definition of “terminally ill” to the physician deciding to write a
prescription, state regulation of the access to non-approved drugs will yield
different and possibly arbitrary outcomes. Although the current Right to Try
laws, as well as those still pending, all provide access to “terminally ill” patients,
their definitions differ. Compare H.B. 891, 2014 Leg., Reg. Sess. (La. 2014) , H.B.
1685, 97th Gen. Assemb., Reg. Sess. (Mo. 2014), and H.C.R. 2005, 51st Leg., Reg.
Sess. (Ariz. 2014) with H.B. 1281, 2014 Gen. Assemb., Reg. Sess (Co. 2014). For
example, the Colorado law defines a terminal illness as “a disease that, without
life-sustaining procedures will soon result in death or a state of permanent
unconsciousness from which recovery is unlikely.” H.B. 1281, 2014 Gen.
Assemb., Reg. Sess, § 25-45-103, 3 (Co. 2014) (emphasis added). Upon a
prognosis that an individual will “soon” die or suffer a permanent state of
unconsciousness, a Colorado physician may unilaterally decide to grant a patient
access. In contrast, the Louisiana law defines terminal illness a little differently
as “a disease that, without life-sustaining procedures, will result in death in the
near future or a state of permanent unconsciousness from which recover is
unlikely. This diagnosis shall be confirmed by a second independent evaluation
by a board-certified physician in an appropriate specialty.” H.B. 891, 2014 Leg.,
Reg. Sess., § 1300.383, 3 (La. 2014) (emphasis added). Here, whether an
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individual will gain access to an experimental drug will turn on the physician’s
interpretation of “in the near future,” just as in Colorado it will depend on how
that physician unilaterally defines the term “soon.” H.B. 1281, 2014 Gen.
Assemb., Reg. Sess, § 25-45-103, 3 (Co. 2014) (emphasis added).
Further, in Louisiana, the patient’s fate also hangs on a second physician’s
interpretation of the term as well. While “soon” and “in the near future”
connote the same general meaning, there is no way to assure that physicians
across state lines will interpret them the same. Allowing the outcome of such a
critical decision to depend on individual physicians’ interpretations fails to serve
the underlying cause of the Right to Try debate. Still, only some patients would
be gaining access to these drugs. While Congress defers to the medical
community, it did not intend for the regulation of access to be relegated to
individual doctors entirely. Linda Katherine Leibfarth, Giving the Terminally Ill
Their Due (Process): A Case for Expanded Access to Experimental Drugs through
the Political Process, 61 VAND. L. REV. 1281, 1298 (2008).
Such inconsistent results could incentivize forum shopping and could
undermine the federal government’s purported attempt to protect the public by
regulating access. Both states and federal governments would then have to
address whether it is illegal for citizens to bring experimental drugs into a forum
where they were not given such access. An FDA representative expressed that
he feared state Right to Try laws would undermine “congressionally-mandated
authority and [the] agency mission to protect the public.” Rosa Prince, ‘Right to
Try’ law will allow Dallas Buyers-Club-style experimental drugs, N.Y. TIMES, May
18, 2014.
C. State Regulation of Access May Lead to Higher Drug Prices
Unlike states, the FDCA enabled the FDA to regulate who could charge
fees, when they could charge fees, and for what costs sponsors could recover
fees. See supra Part II; see also Charging for Investigational Drugs Under an INDQs & As, Guidance for Industry, U.S. Dep’t. of Health and Human Servs., FDA,
May
2013,
available
at:
http://www.fda.gov/downloads/drugs/guidancecomplianceregulatoryinformatio
n/guidances/ucm351264.pdf. No such provisions exist within the current and
pending Right to Try state laws. Where there are inadequate regulations and
requirements, the costs of access to experimental drugs might increase. Many
opponents of the Right to Try laws have termed the laws “right to beg,” because:
(1) the laws do not compel drug companies to provide the drug; and (2) the drug
companies may impose higher prices. Arthur Caplan, Bioethicist: ‘Right to Try’
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Law More Cruel Than Compassionate, NBC News, May 18, 2014, available at:
http://www.nbcnews.com/health/health-news/bioethicist-right-try-law-morecruel-compassionate-n108686.
VI. CONCLUSION
When the Supreme Court declined to consider whether ill patients had a
fundamental right to access potentially life-saving non-approved drugs, it closed
the door on the Right to Try argument only to leave a window open for the
states to enter. Without federal guidance, states are taking the lead in
proposing Right to Try legislation. The outcome of the state legislation is yet to
be determined, but until the federal government interjects, Right to Try
advocates will continue to plead their case to state legislatures.
Frustrated with the amount of time the FDA’s expanded access program
requires, advocates of the Right to Try urge removing the FDA application
completely. They argue that the decision to try an investigational drug should be
between a patient and his physician and should not involve the government. In
support of this argument, advocates assert that the Right to Try is a fundamental
right rooted in the constitution. Dissimilarly, opponents to the Right to Try claim
that the FDA’s current infrastructure already provides access to experimental
drugs. Further, opponents assert that the FDA’s regulations may better
guarantee a patient’s safety and produce more consistent outcomes in terms of
who is granted access to experimental drugs. The application and implications of
these new Right to Try laws are far from known, tested, or proven.
Despite the growing success of the Right to Try movement, the legislation
does not appear to improve upon the FDA’s expanded use exemptions. Instead,
the Right to Try legislation removes many safeguards without adding any
guarantees that pharmaceutical companies will provide drugs. Moreover, the
recent wave of Right to Try legislation amongst states reflects a well-intentioned
effort to provide dying patients with “one last hope,” see Prince, ‘Right to Try’
law will allow Dallas Buyers-Club-style experimental drugs, N.Y. TIMES, May 18,
2014, but it is unlikely that these laws will provide a method more efficient than
that already provided by the FDA.
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I.

INTRODUCTION

While 3D printing, or additive manufacturing, traces its roots to the early
1980s, it has been in this decade that the technology has finally matured and
transformed into a viable manufacturing process. 3D printers have been used to
produce an almost infinite array of products, including clothing, guns, camera
lenses, acoustic guitars and medical implants. Never before has the potential of
design and production appeared to be so limitless.
Despite all of the potential for innovation, 3D printing is not without its
potential hazards. The risk of copyright infringement is at its highest point since
the introduction of digital music downloading in the late 1990s. Product liability
law is faced with new liability issues. Moreover, because 3D printing is
becoming increasingly more accessible to individuals, issues concerning potential
personal liability in connection with the use of products created by 3D printers are
most certainly going to arise.
With the innovation of 3D printing and all of the associated risks, insurers
and insureds alike face new challenges. Insurers must adapt their policies to this
rapidly changing landscape. Insureds must make sure they are adequately
protected against the risks associated with additive manufacturing. This paper
examines the significant impact 3D printing has generally, including its impact on
insurers.
II.

WHAT IS 3D PRINTING?

In order to understand the liability and insurance implications of 3D
printing, it is important to understand what 3D printing is. Like the name implies,
3D printing is the process of “printing” three-dimensional objects. Unlike
traditional printing, 3D printing utilizes a process known as additive
manufacturing to create three-dimensional objects of almost any size, shape or
geometry. Rather than simply copying a two-dimensional image onto a sheet of
paper, the additive process actually creates an object by laying down thinly sliced,
horizontal cross-sections of material until the entire object is created.
As you might expect, the 3D printing process is slightly more complicated
than finding a document or image on a computer and pressing “print.” Typically,
the 3D printing process begins in one of two ways: (1) the user can create a
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virtual design using a 3D modeling program, or (2) the user can use a 3D scanner
to make a three-dimensional copy of an existing object which is transferred to the
3D modeling program. Thereafter, the 3D modeling program slices the model
into thousands of horizontal layers which are uploaded to the 3D printer. The 3D
printer then creates the object in successive layers of liquid, powder, paper or
sheet metal. Any number of type of materials, including plastic, sand or various
metals can be used in the 3D print nozzle to create the final object.
Additive manufacturing systems are currently being used in a number of
industries, including aerospace, architecture, automotive, and the dental and
medical fields. In addition, 3D printers are becoming increasingly popular for athome use due to a rapid decrease in price. Where 3D printers cost in excess of
$20,000 back in 2010, a personal 3D printer can now be purchased for less than
$1,000. As the cost of 3D printers becomes more affordable, the use of additive
manufacturing is increasing at a rapid rate. This technology truly has the potential
to radically change the way products are manufactured.
3D printing has numerous advantages which appeal to individual and
commercial users. First and foremost, there are very few constraints with 3D
printing. Anything that can be designed in a 3D modeling program can be created
with a 3D printer. Second, the downtime between designing an object and
receiving a prototype has essentially been eliminated through additive
manufacturing. Without any wait time, designers can duplicate and quickly begin
testing a prototype to see whether any changes need to be made and, if changes do
need to be made, instantly make them in the 3D modeling program and re-print
the prototype.
Nonetheless, 3D printing is not without its disadvantages. While the
downtime between design and printing has been eliminated, additive
manufacturing is, at the present time, fairly slow as most 3D printers average a
speed of 1-5 cubic inches per hour. As such, larger objects can take hours to
print. Moreover, because the 3D printed object is created in successive layers
rather than as a solid unit, it may lack the same quality of mechanical properties
as a product created through traditional manufacturing processes. Additionally, to
the extent the process lacks appropriate quality control procedures, the printed
products could be of lesser quality.
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III.

LEGAL RAMIFICATIONS

As 3D printers become more commonplace, the prevalence of 3D printed
objects in the marketplace is bound to have certain legal ramifications. From
product liability to copyright to insurance issues, 3D printers are at the forefront
as the next big challenge in the legal landscape. While there have been no
reported cases concerning the issues created by 3D printed objects, they most
assuredly will be forthcoming.
A.

Copyright

The most obvious legal concern with 3D printed objects concerns the
replication of copyrighted products. Additive manufacturing drastically raises the
risk of the production of counterfeit products. While commercial manufacturers
are aware of copyright laws and presumably would not deliberately violate them,
never before have individuals and companies had readily available access to the
“formula” of any product. Individuals can instantly discover the “formula” by
scanning the product with a 3D scanner and recreate the product by uploading the
digital file to a 3D printer. All of this would, of course, be in violation of any
copyrights held by the product manufacturer.
Like the advent of Napster for digital downloads of music, 3D printing has
given individuals a potential license to violate copyrights. When individuals
become manufacturers, they have the ability to do that which they ordinarily
could not do. Any product, regardless of how complex, is conceivably at their
fingertips and has the potential to be reproduced. Indeed, there are 3D printers
that can reproduce extremely complex products, including automobiles.
As was the case when downloading digital music became prevalent in the
late 1990s, copyright issues often surface prior to the development of any means
to combat the infringement. Just as Metallica embarked on its crusade against
Napster, expect product manufacturers to take similar measures against 3D
printers to combat piracy. For example, 3D printers have already begun utilizing
software which prevents the printer from producing unauthorized copies of
protected files. It is anticipated that copyright laws will have to be updated to deal
with technology.
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B.

Product Liability

As is well known, the three primary types of product liability claims are:
(1) manufacturing defects (i.e. poor materials or workmanship); (2) design
defects; and (3) a failure to warn of inherent non-obvious dangers. Undoubtedly,
additive manufacturing raises concerns for each of these types of products claims.
As discussed above, 3D printed objects may lack the quality of traditional
products due to the nature of their construction. 3D printed objects are
constructed in layers rather than as solid pieces from a mold. While it is uncertain
as to whether the potential quality deficiency of 3D printed objects equates to a
higher likelihood of failure and risk to the user, it is conceivable that this could be
the case. Moreover, 3D printers, like any other printer or manufacturing machine,
may also make mistakes in transcribing the digital file. Corruption can also occur
in the digital file itself and result in the production of a defective product.
The potential design defects of 3D printed objects presents an interesting
conundrum. On the one hand, design defects should theoretically be minimized
as additive manufacturing affords engineers greater opportunity to test and re-test
prototypes prior to placing an object into the marketplace. On the other hand,
there are no safeguards ensuring that all design defects have been eliminated with
the digital design. After all, the 3D printing process begins with the creation of
the digital design – a process which has proven to be fallible.
From a product liability standpoint, perhaps the most problematic issue is
that due to the increasing accessibility of 3D printers, almost anyone can become
a product designer and manufacturer. Creating products outside of the safeguards
of the traditional manufacturing process drastically increases the risk of errors in
design and in manufacturing. Moreover, the widespread availability of 3D
printers raises supply-chain issues unlike those in traditional product liability
cases, particularly when it comes to at-home printing.
For example, assume an individual acquires a 3D printer and begins
producing and selling certain objects. Those objects were generated using a 3D
scanner to copy an existing product manufactured by Company X which the
individual purchased at Store Y. What happens when a customer purchases the
3D printed object from the individual and is injured due to a design defect in the
product? Who is liable? The individual who created the 3D product? The
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manufacturer of the 3D printer? The manufacturer of the original product? The
retailer who sold the original product? Conceivably, all of the above could face
liability under a traditional product liability theory. This obviously could greatly
increase exposure for traditional products designers, manufacturers and suppliers.
Under the above hypothetical, it is arguable that the individual should bear
the brunt of the liability. Strict liability product law traditionally only applies to
designers, manufacturers and suppliers of allegedly defective products. It can
thus be argued that these entities should not be liable for 3D copies of their
products, particularly if the alleged defect arises from the copying process. On
the other hand, if the original product contained a design or manufacturing defect,
that could create liability for the original designers, manufacturers and suppliers.
In addition to potential liability for traditional products claims, an original
designer and manufacturer may face liability for not insuring that proper
safeguards exist to either prevent the duplication of their products or to insure that
the products are duplicated in such a fashion so as to include any and all
appropriate safety features. There may also be liability for failing to warn of the
potential dangers arising out of the duplication and use of their products. This
could be particularly true in cases involving individuals who obtain and copy
dangerous materials.
IV.

INSURANCE IMPLICATIONS

As 3D printing continues to expand, the associated risks evolve. As such,
users of 3D printers need to appreciate those risks and ensure that they are
properly insured. Because of the numerous increased risks associated with
additive manufacturing, insureds should take adequate measures to increase their
general liability, professional liability, and business risk insurance. Conversely, it
is equally important for insurers to properly assess those risks; however, the
novelty of 3D printing presents a number of new challenges for underwriting.
With the advent of additive manufacturing, there are potentially new risks
associated with each stage of the manufacturing process from designer to
consumer. Even if the designer designs the “perfect” product, he or she may have
no control over how well the 3D printer creates the product. In cases where the
digital designer sells the digital design to a manufacturer or direct to consumer,
the opportunity for quality control is limited. Without the necessary oversight, the
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risk of product failure can increase and, thus, increase the risk of liability for the
designer necessitating the need for increased general and professional liability
insurance. In pricing that insurance, underwriting will have to take all of these
increased risks into account.
Similarly, with additional stress placed on the manufacturing process, the
3D manufacturer arguably bears a heightened burden to ensure that the product is
manufactured appropriately. The producer of the raw materials used in additive
manufacturing also has a potential loss exposure. Like any product, the 3D
printed object is only as good as the raw materials utilized in its production. Any
faults or defects in those materials will translate into faults or defects in the 3D
printed object. As such, 3D printer manufacturers must do their due diligence
when purchasing materials from appropriate suppliers. Further, they should make
sure that those materials are traceable to protect themselves in the case of any
liability claims. All of this results in the need for a re-evaluation of their insurance
program to make sure they are properly insured for these products.
The risks associated with 3D printing are not limited to traditional product
liability exposures. For example, 3D printing e-designs over the internet may
attract trade or expert control compliance obligations which insurers and
designers need to appreciate. In addition, due to the potential for design or
manufacturing defects, the potential for product recalls is high. Moreover, as
discussed above, the potential for intellectual property infringement is a
significant risk that should be accounted for in assessing risk exposure. Also,
property risks may also increase as an unattended, slow-moving 3D printers create
a fire hazard. An insurer’s quality control inspections and underwriting processes
need to take all of these new and additional risks into account.
As discussed in the hypothetical above, the at-home manufacturer likely
has risk exposure that he or she never anticipated. Because it is arguable that any
liability for injuries caused by the at-home 3D-printed product may fall on the
individual, he must first protect himself by doing his due diligence when choosing
which products to replicate. Second, the individual should ensure that he has
liability insurance in place to protect against product liability and potential
copyright infringement claims.
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In sum, when underwriting the risks of 3D manufacturing, insurers must
carefully assess the increased risk the insured has in the manufacturing process,
any supply chain issues, the complexities of product traceability and the potential
impact on subrogation rights, the number of jurisdictions which the insured
operates, and the risks at each stage of the process. Conversely, the insured
should ensure that it has strategies for managing the new risks via traceability of
designs and materials, has considered the risks of product recalls, and has the
appropriate dialogue with its insurer to develop the proper risk management plan.
While there are a number of issues that undoubtedly will be raised, certain
issues pertaining to insurance coverage that must be addressed immediately come
to mind. Specifically, will common policy definitions for “Your Work” and
“Your Product” need to be amended to account for additive manufacturing? Do
additional insured endorsements need to be tailored to address contractual
obligations in the 3D printing supply chain as well as to address those issues
which will arise from persons or entities copying the insured’s products? Will
they become additional insureds? What impact will additive manufacturing have
on the application of the “Your Work” and “Your Product” exclusions? How will
3D printing affect personal and advertising injury coverage and its various
exclusions concerning the knowing violation of the rights of another, quality of
goods, or infringement of copyrights? Do new exclusions dealing with additive
manufacturing need to be drafted? Certainly multiple coverage issues will be
raised by this technology.
V.

CONCLUSION

The full effect of 3D printing on our jurisprudence and the insurance
industry alike is yet to be seen. The potential for innovation with 3D printing is
limitless; however, with any new innovation, the potential for new risks also
increases. Insurers and insureds alike must appreciate those risks and take
adequate measures to protect themselves from those new hazards.
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For additional information regarding these issues, please refer to the following
sources which were reviewed in drafting this paper:
Marcus Fairs, “Legal Issues” Threaten Rise of 3D Printing, in DE ZEEN
MAGAZINE (Dec. 9, 2012), available at
http://www.dezeen.com/2012/12/09/legal-issues-threaten-rise-of-3dprinting
Ingrid Hobbs, Insurers Anxious to Maintain Pace with 3D Printing, in INSURANCE
EDGE, available at http://insuranceedge.co.uk/2013/07/17/insurersanxious-to-maintain-pace-with-3d-printing/
Susan Levine, 3D Printing Offers New Risk Challenges, in RISK & INSURANCE,
available at http://www.riskandinsurance.com/3d-printing-offers-newrisk-challenges/
Clifton Parker, 3-D Printing Creates Murky Product Liability Issues, Stanford
Scholar Says, in STANFORD NEWS (Dec. 12, 2012), available at
http://news.stanford.edu/news/2013/december/3d-legal-issues121213.html
Jamie Rogers, Additive Risk: Insurance and 3D Printing, in HOGAN LOVELLS
GLOBAL INSURANCE BLOG (Mar. 19, 2014), available at
http://www.hlinsurancelaw.com/2014/03/additive-risk-insurance-and-3dprinting/
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Coverage Questions Concerning Cybercrimes1
Alan Rutkin
Robert Tugander
I.

INTRODUCTION
Insurance coverage law has one firm rule: When a new risk emerges, new
coverage issues follow.
Cybercrime is a major emerging risk. Danny Yadron, Police Grapple with
Cybercrime, WALL ST. J. (Apr. 21, 2014),
http://www.wsj.com/articles/SB1000142405270230462630457950821297810931
6. People use computers in many nefarious ways. Sometimes, the crimes are new
and different, such as stealing customer lists, credit card data, or trade secrets.
Other times, cybercrimes are new versions of old deeds. Today, bank robbers can
use laptops and wifi instead of masks and guns.
In lawyers’ eagerness to report on new trends, we sometimes suffer from
the “Chicken Little” phenomenon, excitedly addressing concerns that never
materialize, such as Y2K. Cybercrime, however, is real.
The headlines make this clear. In August 2014, it was reported that a
Russian crime ring stole 1.2 billion usernames and passwords. Nicole Perlroth &
David Gelles, Russian Hackers Amass Over a Billion Internet Passwords, N.Y.
TIMES (Aug. 5, 2014), http://www.nytimes.com/2014/08/06/technology/russiangang-said-to-amass-more-than-a-billion-stolen-internet-credentials.html?_r=0. In
2013, Adobe revealed that hackers stole tens of millions of records. Id. That
same year, cyberattacks on retailers such as Target and Michael’s compromised
account information of millions of customers. Elizabeth A. Harris, Michaels
Stores’ Breach Involved 3 Million Customers, N.Y. TIMES (Apr. 18, 2014),
http://www.nytimes.com/2014/04/19/business/michaels-stores-confirms-breachinvolving-three-million-customers.html. More recently, some 56 million credit
cards may have been compromised in a five month attack on Home Depot. Robin
Sidel, Home Depot’s 56 Million Cards Breach Bigger Than Target’s, WALL ST. J.
This article was originally published in the FDCC Quarterly. Alan S. Rutkin and Robert
Tugander, Coverage Question Concerning Cybercrimes, 64 FDCC Q 114 (2015).
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(Sept. 18, 2014), http://www.wsj.com/articles/home-depot-breach-bigger-thantargets-1411073571.
Statistics tell the story best. In 2013, there were 62% more data breaches
than in 2012. SYMANTEC CORP., INTERNET SECURITY THREAT REPORT 5 (2014),
available at
http://www.symantec.com/content/en/us/enterprise/other_resources/bistr_main_report_v19_21291018.en-us.pdf . Eight of the breaches exposed more
than 10 million identities each. Id. In 2013, over 552 million identities were
breached. Id. A new risk – cybercrime – has emerged.
Now, insurance coverage issues are emerging. Several factors complicate
this body of coverage law.
First, cybercrimes require courts to fit new technologies into old
categories. Is data “physical”? Is a data breach a “publication”? How do
“intentional act” exclusions apply to computer activity? Courts are wrestling with
these and many related issues.
Second, cybercrime-related claims (i.e., “cyberclaims”) implicate new
and different policy forms. During the last two decades of the 20th century,
pollution-related damage raised a host of difficult coverage questions. But these
questions generally arose under traditional property or CGL policies and focused
on a few common policy terms. Cyberclaims, by contrast, often involve new or
different policy forms and novel terms.
Third, computer-specific policies involve factually intensive questions.
Policies written to provide coverage for computer-related risks provide specific
grants of coverage. Coverage is limited to defined persons, acts, and injuries.
These limitations lead to factual disputes.
Given these three factors, as well as the complexity inherent in new
technology, difficult coverage issues are emerging. At the time of this writing,
courts have decided fewer than forty cyberclaim cases. Most of these cases
involve one or more of the following five questions:
1.
2.
3.
4.

Does the policy apply to acts by this person?
Does the policy cover this act?
Does the policy bar coverage because of this person’s intent?
Does the policy cover this type of injury?
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5.
Does the policy limit coverage to losses caused “directly” by
computer activity?
While the body of case law is still too small to identify trends or majority
views, these five questions help organize and understand the existing law.
II.
THE COVERAGE QUESTIONS
A.

Does the Policy Apply to Acts by This Person?

A common coverage question in cyberclaims is whether the policy applies
to the acts of the person who used the computer to cause the injury.
The issue is authorization. Both authorized persons and unauthorized
persons present risks. But the risks are different, and policies treat them
differently. Computer-specific policies often limit coverage to the bad acts of
persons who are not authorized to use the computer. The issue of authorization
has led policyholders to litigate many challenges. In nearly all of the reported
decisions, however, insurers have won.
Because computer-specific policies typically exclude acts by employees,
the authority issue often focuses on employment status. For example, in Apps
Communication, Inc. v. Hartford Casualty Insurance Co., No. 11 C 3994, 2011
WL 4905628 (N.D. Ill. Oct. 14, 2011), a policyholder sued for coverage under a
Computers and Media Endorsement. The endorsement covered physical damage
to computer equipment but excluded dishonest or criminal acts by employees.
Apps Communication, 2011 WL 4905628, at *3. A virus damaged the
policyholder’s computers, deleting, damaging, or disrupting more than 1,000 files
on the computer system and generally disrupting the policyholder’s business
operations. Id. at *1. The policyholder alleged that “a computer virus was
introduced” into its computer system, but did not allege who or what introduced
the virus. In a decision very favorable to insurers, the court dismissed the
policyholder’s complaint, ruling that the policyholder’s use of the passive voice
and absence of detail made the complaint deficient as a matter of law. The
policyholder needed to allege who introduced the virus to make it clear that the
employee exclusion did not apply. Id. at *3. It is hornbook law that, in general,
insurers have the burden to prove the applicability of an exclusion. The effect of
the court’s ruling in Apps Communication was to place the burden on the
policyholder to allege facts sufficient to establish that the exclusion did not apply.
See also Palm Hills Props. v. Continental Ins. Co., No. 07-668-RET-SCR, 2008
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WL 4303817 (M.D. La. July 23, 2008) (applying employee exclusion to bar
coverage
In NMS Services, Inc. v. Hartford, 62 F. App’x 511 (4th Cir. 2003), the
court reached the same result under what appears to be the same policy form.
Again, a policyholder made a claim under a Computer and Media Endorsement to
a Special Property Coverage Form. Id. at 512. The bad actor, while employed by
the policyholder, installed malicious software onto the policyholder’s computer
system that allowed him to hack into the system after he was terminated and
destroy computer files and databases necessary for the operation of the
policyholder’s business. Id. As in Apps Communication, the court ruled that the
Endorsement’s dishonesty exclusion precluded coverage for the damage. Id. at
514.
But that did not mean the policyholder was deprived of coverage
altogether. The Special Property Coverage Form itself contained an identical
dishonesty exclusion. That exclusion, however, was subject to an exception, not
found in the Endorsement, which stated that the exclusion did not apply to “acts
of destruction by [the policyholder’s] employees.” Id. at 513. Because it was
undisputed that the majority of the wrongdoer’s bad acts, including installation of
the malicious software that allowed destruction of the computer files, occurred
while he was an employee, the exception applied, and the policyholder was
entitled to coverage in accordance with the provisions of the Special Property
Coverage Form. Id. at 513-14.
In addition to exclusions for employee wrongdoing, policies often exclude
acts of “authorized representatives.” See, e.g., Stop & Shop Cos. v. Federal Ins.
Co., 136 F.3d 71, 72 (1st Cir. 1998) (excluding coverage for loss due to “[t]heft or
any other fraudulent, dishonest or criminal act . . . by any [e]mployee, director,
trustee or authorized representative of the Insured whether acting alone or in
collusion with others”). At least two courts have considered and enforced such
exclusions.
In Stop & Shop Cos. v. Federal Insurance Co., the First Circuit applied an
“authorized representatives” exclusion when a tax payment service stole $55
million from a supermarket. Id. at 72, 76. In Milwaukee Area Technical College
v. Frontier Adjusters, the court applied an “authorized representatives” exclusion
when a college’s claim adjuster stole $1.6 million. 752 N.W.2d 396, 399, 402
(Wis. Ct. App. 2008).
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issue.

Three other courts faced more nuanced versions of the authorized persons

In Universal American Corp. v. National Union Fire Insurance Co., a
“Computer Systems Fraud” rider to a Financial Institution Bond covered “[l]oss
resulting directly from a fraudulent . . . entry of Electronic Data . . . into [the
policyholder’s] proprietary Computer System.” 959 N.Y.S.2d 849, 860 (Sup. Ct.
2013). The policyholder, a health insurer, suffered over $18 million in losses
from fraudulent claims. Id. at 861. Most of these claims were submitted by
authorized users (providers) who entered fraudulent claim information. The case
hinged on the meaning of “fraudulent entry.” Did coverage extend to the entry of
fraudulent information by authorized users, or was it limited to instances where
the entry into the system itself was fraudulent (i.e., unauthorized)? The court, a
New York trial court, could not find any New York precedents. Citing decisions
from other states, the court found that “entry” unambiguously focused on the act
of entering data:
[T]he Rider states that it covers “fraudulent entry” of data or
computer programs into Universal's computer system which
resulted in a loss. This indicates that coverage is for an
unauthorized entry into the system, i.e. by an unauthorized user,
such as a hacker, or for unauthorized data, e.g. a computer virus.
Nothing in this clause indicates that coverage was intended where
an authorized user utilized the system as intended, i.e. to submit
claims, but where the claims themselves were fraudulent. Id. at
853.
Because, in the cases before it, the entry of the data was legitimate (even though
the data itself was fraudulent), the court found for the insurer. Id. at 864.
In Morgan Stanley Dean Witter & Co. v. Chubb Group of Insurance Cos.,
No. L-2928-01, 2005 WL 3242234 (N.J. Super. Ct. App. Div. Dec. 2, 2005), a
New Jersey court faced a similar issue. An authorized person made unauthorized
transfers causing about $100 million in losses. Id. at *1-2. Morgan Stanley made
claims under an “Electronic and Computer Crime Policy” insuring it “against
fraudulent instructions communicated by voice, fax, and computer.” Id. at *1.
The coverage differed depending on the manner by which instructions were given.
Where faxes were used, the policy covered only losses from statements that
“fraudulently purport to have been made by a customer . . . but which FAX
instructions were not made by the customer . . . .” Id. at *3. That is, the fax
coverage was “imposter coverage,” applicable only if the person giving the
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instruction was not authorized to do so. Id. The voice coverage, however,
extended to unauthorized instructions by authorized persons. Id. at *5.
Consequently, the court found that the fax coverage did not apply, but the voice
coverage did apply. Id.
In California, in Pestmaster Services, Inc. v. Travelers Casualty & Surety
Co. of America, a federal district court found there was no coverage under a
policy covering losses resulting from “Computer Crime” for fraud committed by a
payroll company. No. CV-13-5039-JFW (MRWx), 2014 WL 3844627, at *6-7
(C.D. Cal. July 17, 2014). The payroll company, which was authorized to
electronically transfer funds from the insured’s account into its own as part of its
payroll services, failed to pay the insured’s payroll taxes as required by the
contract, and instead used the money to pay its own obligations. Id. at *1, 7. The
insured made a claim under its Computer Crime coverage, which covered losses
directly caused by “Computer Fraud,” defined as the “‘use of any computer to
fraudulently cause a transfer of Money, Securities, or Other Property from inside
the Premises or Banking Premises’ to a person or place outside the Premises or
Banking Premises.” Id. at *6. According to the court, “Computer Fraud” thus
occurs “when someone ‘hacks’ or obtains unauthorized access or entry to a
computer in order to make an unauthorized transfer or otherwise uses a computer
to fraudulently cause a transfer of funds.” Id. Because the payroll company’s
transfer of funds was authorized and did not involve hacking or any unauthorized
entry into a computer system, its acts did not constitute “Computer Fraud.” Id. at
*6-7. Rather, the fraud took place only after the authorized transfer, and there
was no coverage. Id. at *7.
In a well-publicized case on a related issue, Zurich American Insurance
Co. v. Sony, the question was whether the “publication” requirement in a
commercial general liability policy’s Personal and Advertising Injury coverage
was limited to publication by the policyholder or extended to publication by
anyone. Hearing Tr., No. 651982/2011 (N.Y. Sup. Ct. Feb. 21, 2014) (filed as
order Mar. 4, 2014); see N.Y. Court: Zurich Not Obligated to Defend Sony Units
in Data Breach Litigation, Ins. J. (Mar. 17, 2014),
http://www.insurancejournal.com/news/east/2014/03/17/323551.htm). The
incident giving rise to the litigation was widely reported. Purchasers of Sony’s
PlayStations gave Sony personal identification, including names, addresses, and
credit card data. Hackers breached Sony’s system and stole the information.
Suits followed. Sony then sought coverage under its Personal and Advertising
Injury coverage, which covered injury arising out of “oral or written publication,
in any manner, of material that violates a person's right of privacy.” According to
the court, “publication” meant “publication by the policyholder”:
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[The policy] provides coverage only in that situation where the
[policyholder] . . . commits or perpetrates the act of publicizing the
information . . . . [T]here was no act or conduct perpetrated by
Sony, but it was done by third party hackers illegally breaking into
that security system. And that alone does not fall under [the
invasion of privacy] coverage provision. Hearing Tr. at 80.
Thus, there was no coverage. Sony is appealing.
An Indiana federal court held similarly in Defender Security Co. v. First
Mercury Insurance Co., No. 1:13-cv-00245-SEB-DKL, 2014 WL 1018056 (S.D.
Ind. Mar. 14, 2014). Although there was no data breach, the case involved
whether there was a publication of an individual’s personal information. Id. at *3.
The plaintiff in the underlying lawsuit against the insured, Defender Security,
responded to an ad for home security services by calling a toll free number. Id. at
*1. She shared personal information with Defender, including her name, address,
date of birth, and social security number. Id. She was unaware that the call was
being recorded. Id. Plaintiff alleged that Defender’s use of call recording
technology violated California Penal Code section 632.7, which prohibits the
recording of confidential communications made by telephone without the consent
of all parties. Id. Defender then sought coverage under the Personal and
Advertising Injury provisions of its CGL policy, which required that injury arise
from “publication of material that violates a person’s right of privacy.” Id. at *2.
The court found there was no “publication.” Id. at *4-5. The fact that plaintiff
shared personal information during her call, the court reasoned, established at
most that plaintiff published information about herself, not that the insured
published information about her. Id. at *4. But see Encore Receivable Mgmt.,
Inc. v. Ace Prop. & Cas. Ins. Co., No. 1:12-cv-297, 2013 WL 3354571, at *9
(S.D. Ohio July 3, 2013) (concluding that “publication” occurred “at the very
moment that the conversation is disseminated or transmitted to the recording
device”).
In May 2014, the Insurance Services Office, Inc. (ISO) began introducing
endorsements that exclude coverage for claims arising from the disclosure of
confidential or personal information. The primary endorsement is CG 21 06 05
14, entitled “Exclusion–Access or Disclosure of Confidential or Personal
Information and Data-Related Liability.” Other endorsements include forms CG
21 07 05 14 and CG 21 08 05 14. CG 21 07 05 14 is identical to CG 21 06 05 14
except that it does not include an exception for Bodily Injury. CG 21 08 05 14 is
the same with respect to Coverage B, but there is no replacement exclusion under
Coverage A for the Electronic Data exclusion. Similar endorsements have also
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been introduced for commercial umbrella policies. The current CGL form already
has an “Electronic Data” exclusion that excludes coverage for “[d]amages arising
out of the loss of, loss of use of, damage to, corruption of, inability to access, or
inability to manipulate electronic data.” E.g., ISO form CG 00 01 04 13,
Coverage A, Exclusion p; see ISO Comments on CGL Endorsements for Data
Breach Liability Exclusions, INS. J. (July 18, 2014),
http://www.insurancejournal.com/news/east/2014/07/18/332655.htm [hereinafter
ISO Comments]. The new endorsement supplements the existing exclusion by
stating that insurance does not apply to damages arising out of “[a]ny access to or
disclosure of any person’s or organization’s confidential or personal information,
including patents, trade secrets, processing methods, customer lists, financial
information, credit card information, health information or any other type of
nonpublic information.” The exclusion applies to both Coverage A (Bodily Injury
and Property Damage) and Coverage B (Personal and Advertising Injury
Liability). The endorsement further provides that the exclusion will apply even if
damages are claimed for notification costs, credit monitor expenses, forensic
expenses, public relations expenses or any other loss, cost or expense incurred by
the named insured or other with respect to that which is subject to the exclusion.
This endorsement includes a limited Bodily Injury exception arising out of the
loss of, loss of use of, damage to, corruption of, inability to access, or inability to
manipulate electronic data. ISO Comments. ISO’s explanatory memorandum on
the new endorsements states that this is simply a reinforcement of coverage intent
– i.e., data breaches and certain data-related liability are not intended to be
covered under the CGL form. Id.
B.

Does the Policy Cover This Act?

In claims arising from cybercrimes, many of the reported cases focus on
whether the policy applies to the act that caused the injury. The cases address
different policy forms with different coverage grants that apply to different factual
circumstances. Given the many variables, it is impossible to boil the cases down
to a few rules or trends and draw clear lessons. That said, a few points should be
noted.
Generally, computer fraud policies cover hacking. Nearly all criminals
use computers. But only some criminals hack computers. Consequently, a
common issue in the “act” cases is distinguishing hacking a computer from using
a computer.
Hacking is “to gain access to a computer illegally.” Hack Definition,
MERRIAMWEBSTER.COM, http://www.merriam-webster.com/dictionary/hack (last
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visited Sept. 19, 2014). Policyholders have tried to extend hacking coverage to
instances in which criminals give bad information that is then legally entered into
the policyholder’s computer. At least two courts have addressed this scenario.
Both courts distinguished giving bad information from actually breaking into a
computer, and both courts found that the hacking coverage did not apply. Hudson
United Bank v. Progressive Cas. Ins. Co., 112 F. App’x 170, 175 (3d Cir. 2004)
(loss from fraudulent data entry not covered because data not entered into
policyholder’s computer); Northside Bank v. Am. Cas. Co., 60 Pa. D. & C. 4th 95,
102 (Ct. C.P. 2001) (coverage protecting bank against hackers did not apply to
introduction of information that was fraudulent when received). See also Metro
Brokers v. Transp. Ins. Co., No. 1:12-cv-3010-ODE, 2013 WL 7117840 (N.D.
Ga. Nov. 21, 2013) (policyholder conceded that malicious code and system
penetration exclusion applied to virus).
Another issue is that computer fraud policies often require a specific
“transfer.” Two courts have focused on this issue. In one case, the court did not
require a “physical” transfer. Vonage Holdings Corp. v. Hartford Fire Ins. Co.,
No. 11-6187, 2012 WL 1067694, *3 (D.N.J. Mar. 29, 2012). In the other, the
court found that the transfer must take place from inside the specified premises.
Brightpoint, Inc. v. Zurich Am. Ins. Co., No. 1:04-CV-2085-SEB-JPG, 2006 WL
693377, *6 (S.D. Ind. Mar. 10, 2006) (fraudulent transfers not covered because
transfer did not move property from inside to outside premises).
The remaining “act” cases involved fact patterns that seem isolated, if not
unique. In one case, a court rejected a policyholder’s argument that stealing a
computer program could somehow be advertising injury; there was no advertising
activity. Am. States Ins. Co. v. Vortherms, 5 S.W.3d 538, 544 (Mo. Ct. App.
1999). In three other cases, courts rejected insurers’ efforts to apply act-specific
exclusions. Retail Ventures, Inc., v. Nat’l Union Fire Ins. Co., 691 F.3d 821, 833
(6th Cir. 2012) (trade secret exclusion did not apply to credit card theft);
Netscape Comms. Corp. v. Fed. Ins. Co., 343 F. App’x 271, 272 (9th Cir. 2009)
(exclusion for “providing” internet access did not apply); Owens, Schine &
Nicola, P.C. v. Travelers Cas. & Sur. Co., No. CV095024601, 2010 WL 4226958
(Conn. Super. Ct. Sept. 20, 2010) (counterfeiting exclusion did not apply to email
scam).
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C.

Does the Policy Bar Coverage Because of This Person’s Intent?

Closely related to the preceding question about acts is the question of
intent. Crime involves bad intent. Thus, the question arises whether intentional
act exclusions apply to claims arising from wrongdoing involving computers.
Many courts have held that “lack of intentionality” is an implicit part of insurance
contracts. See, e.g., K&L Homes, Inc. v. Am. Family Mut. Ins. Co., 829 N.W.2d
724, 734 (N.D. 2013).
In claims arising from computer crime, courts seem willing to enforce
intentional act exclusions.
For example, in I-Frontier v. Gulf Underwriters Insurance Co. (No. 045797, 2005 WL 1353614 (E.D. Pa. June 3, 2005), an employee stole a manual
through use of a computer. The victimized company had coverage for cyberspace
activities. Id. at *1. The coverage was subject to an exclusion for “any act, error,
or omission intentionally committed while knowing it was wrongful.” Id. at *2.
Clearly, the theft was intentional. The court applied the exclusion to bar
coverage. Id. at *3.
Similarly, in Compaq Computer Corp. v. St. Paul Fire & Marine
Insurance Co., the policyholder was accused of selling computer drives that were
defective. No. C3-02-2222, 2003 WL 22039551 at *1 (Minn. Ct. App. Sept. 2,
2003). Compaq addressed intent. But unlike most of the other cases addressed in
this Article, the case did not involve acts that were nefarious. The policy
excluded “intentionally wrongful acts.” Id. The court held that since the
“complaints alleged ‘intentional’ and ‘knowing’ conduct . . . the intentional-acts
exclusion, as a matter of law, precludes coverage . . . .” Id. at *5.
Questions of intent inevitably lead to questions of perspective: From
whose perspective is intent considered? This question arose in Lambrecht &
Associates, Inc. v. State Farm Lloyds. 119 S.W.3d 16 (Tex. App. 2003). The
policy covered “accidental direct physical loss.” Id. at 18. A hacker disrupted the
insured’s business. Id. The hacker surely acted intentionally. But whose intent
mattered, the hacker’s or the policyholder’s? The court found that although the
hacker intended the injury, the injury was not intended by the policyholder. Id. at
22. Because the incident needed to be considered from the policyholder’s
perspective, the incident was covered. Id.
Also, intentional act exclusions may require substantial evidence. In
Eyeblaster Inc. v. Federal Insurance Co., 613 F.3d 797 (8th Cir. 2010), the
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policyholder was accused of maintaining an internet-based advertising program
that disrupted users’ computers. Id. at 799. The insurer invoked the intentional
act exclusion. Certainly, the alleged wrongful conduct seemed inherently
intentional. But, the court held, the insurer needed to submit evidence specifically
showing that the acts were intentionally wrongful. Id. at 804. In the absence of
such evidence, the court found for the policyholder and enforced coverage.
D.

Does the Policy Cover This Injury?

The fourth major dispute concerns whether the policy covers the injury.
This dispute usually focuses on one of two issues. First, disputes arise whether
injuries are “physical” or “tangible” under the policy’s Property Damage Liability
coverage. “Property damage” is typically defined as “physical injury to tangible
property” or “loss of use of tangible property that is not physically injured.”
Second, disputes arise as to whether injuries constitute “Personal Injury” as
defined in the policy’s Personal and Advertising Injury Liability coverage.
Even though digital data differs from our view of “physical,”
policyholders have often succeeded in arguing that data is “physical.”
Several policyholders established “physical” damage by tying data to
hardware. For example, in Eyeblaster Inc. v. Federal Insurance Co., the Eighth
Circuit held that a frozen computer constituted a loss of use of tangible property.
613 F.3d at 802. There, the court focused on the computer itself to find
something physical. Id.
Similarly, in Vonage Holdings Corp. v. Hartford Fire Insurance Co., the
court found a loss to be insured by focusing on the lost ability to use full capacity
of servers. 2012 WL 1067694, at *3.
Finally, in Lambrecht v. State Farm, the court again focused on hardware
to find something “physical.” 119 S.W.3d 16 (Tex. App. 2003). The insurer
argued that loss of information was not “physical” because it did not exist in a
physical form. The court, however, found that the loss was “physical” because it
affected the server, which had a hard drive that could not be used. Id. at 23.
Outside of the crime context, courts have reached different conclusions about
whether data is tangible. For example, in America Online, Inc. v. St. Paul
Mercury Ins. Co., 347 F.3d 89, 95 (4th Cir. 2003), the court held that lost data is
not “physical damage to tangible property.” But, the court held, “if a hard drive
were physically scarred or scratched so that it could no longer properly record
data . . . then the damage would be physical . . . .” On the other hand, another
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court found that “‘physical damage’ is not restricted to the physical destruction or
harm of computer circuitry but includes loss of access, loss of use, and loss of
functionality.” Am. Guar. & Liab. Ins. Co. v. Ingram Micro, Inc., No. 99-185
TUC AM, 2000 WL 726789, at *2 (D. Ariz. Apr. 18, 2000).
In Landmark American Insurance Co. v. Gulf Coast Analytical
Laboratories (No. 10-809, 2012 WL 1094761 (M.D. La. Mar. 30, 2012), the court
did not focus on the hardware; it focused purely on the data. This focus should
have favored the insurer, but the policyholder still won. The Landmark court held
that:
[T]angibility is not a defining quality of physicality according to
Louisiana law. The Louisiana Supreme Court determined that
though electronic data is not tangible it is still physical because it
can be observed and altered [through] human action. Therefore,
according to Louisiana law, GCAL’s electronic chemical analysis
data must be considered a corporeal movable or physical in nature.
Therefore . . . GCAL’s electronic data “has physical existence,
takes up space on the tape, disc, or hard drive, makes physical
things happen, and can be perceived by the senses.” Since the
GCAL’s electronic data is physical in nature under Louisiana law,
summary judgment is appropriate, declaring that electronic data is
susceptible to “direct, physical ‘loss or damage.’” Id. at *4
(emphasis added).
It seems unlikely that the Landmark court’s analysis will gain broad
acceptance. First, the case was decided under Louisiana’s civil law conception of
“corporeal movable property,” which the court itself noted differed from the
common law interpretation. “The Louisiana Civil Code departed from the narrow
Roman law conception that only ‘tangible objects’ were corporeal; instead, ‘the
Louisiana Civil Code of 1870 declared that perceptibility by any of the senses
sufficed for the classification of a material thing as corporeal.’” Id. at *3. Second,
the court’s analysis simply does not withstand scrutiny. While it was appropriate
for the court to consider physicality as being “perceived by the senses” – in fact,
“physical” is defined as “existing in a form that you can touch or see” (Physical
Definition, MERRIAM-WEBSTER.COM, http://www.merriamwebster.com/dictionary/physical (last visited Sept. 19, 2014) –you cannot “touch
or see” digital data.
In fact, in a case on a related issue, Carlon Co. v. DelaGet, LLC, the court
found for the insurer. No. 11-CV-477-JPS, 2012 WL 1854146 (W.D. Wis. May
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21, 2012). The policyholder was sued for negligence in safeguarding a bank
passcode, which allowed money to be removed from a customer’s bank account.
The court held there was no property damage coverage because electronic bank
account funds were not “tangible property.” Id. at *4.
The question whether computer crimes constitutes “Personal Injury” within
the meaning of Personal and Advertising Injury Liability coverage has also been
the source of litigation. Here, insurers and policyholders have both enjoyed
victories, leaving no clear law.
With respect to the invasion of privacy offense – e.g., “oral or written
publication, in any manner, of material that violates a person's right of privacy” –
a key question is whether a “publication” has occurred. In the computer crime
context, this question is complicated. Is there “publication” once the thief
acquires the information, or does “publication” require something more? Again,
courts disagree. At least one court has found that the acquiring of information is
not in itself a publication. Recall Total Info. Mgmt., Inc. v. Fed. Ins. Co., 83 A.3d
664, 672-73 (Conn. App. Ct. 2014). But another court, interpreting a policy that
required “making known” the information (as opposed to “publication”), the court
held that intercepting and internally disseminating messages is “making known”
the information. Netscape Comms. Corp. v. Fed. Ins. Co., 343 F. App’x 271, 272
(9th Cir. 2009). In so holding, the court found the policy's language covering
disclosure to “any” person or organization to be dispositive.
Beyond the cases concerning the definition of “physical” and the scope of
“Personal Injury” coverage, several cases address the characterization of the
insured’s loss. In Retail Ventures, Inc. v. National Union Fire, the Sixth Circuit
rejected an insurer’s effort to treat credit card information as “trade secrets,” and
thus held a trade secrets exclusion did not apply. 691 F.3d 821, 833 (6th Cir.
2012). In Royal American Group v. ITT Hartford, the court rejected a
policyholder’s attempt to characterize distance telephone services as “securities,”
and thus held these services were not “covered property” (a term defined to
include “securities”). No. 16246, 1994 WL 14888, *2-3 (Ohio Ct. App. Jan. 12,
1994).
E.

Does the Policy Limit Coverage to Losses Caused “Directly” by
Computer Activity?

Claims under computer policies typically limit coverage to “direct losses”
from, or “loss resulting directly from,” specified computer-related misconduct.
Thus, these claims frequently raise causation issues.
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Insurers often argue that “direct means direct.” See, e.g., Retail Ventures,
Inc. v. Nat’l Union Fire Ins. Co., 691 F.3d 821, 828-29 (6th Cir. 2012) (collecting
cases). At a minimum, insurers maintain that direct means immediate, without an
intervening cause.
Policyholders, on the other hand, argue for a “proximate cause” approach.
In Owens, Schine & Nicola, P.C. v. Travelers Casualty & Surety Co., No.
CV095024601, 2010 WL 4226958 (Conn. Super. Ct. Sept. 20, 2010) and Retail
Ventures, Inc. v. National Union Fire Insurance Co., 691 F.3d 821, criminals used
computers to gain access to their victims. In Owens, the criminal solicited the
victim by email, and then once in contact, defrauded the victim. In Retail
Ventures, the criminals used computers to steal credit card information, and then
stole from the accounts. In other words, the computers were used to set up the
crimes, but the computers were not used to effectuate the crimes. Both courts
found the losses resulted directly from computers.
On the other hand, several courts have found that the use of a computer
was merely incidental to the loss and thus not covered. In Pinnacle Processing
Group v. Hartford Casualty Insurance Co., the court held that “direct” means
“without any intervening cause.” No. C10-1126-RSM, 2011 WL 5299557, at *5.
(W.D. Wa. Nov. 4, 2011). In Brightpoint, Inc. v. Zurich American Insurance Co.,
the court cited Black’s Law Dictionary to state that direct means “[i]n a straight
line or course” and “immediately.” No. 1:04-CV-2084-SEB.-JPG, 2006 WL
693377 at *7 (S.D. Ind. Mar. 10, 2006). In Pestmaster, the court stated, “direct
means direct,” and held that losses must “flow immediately and directly” from
computer use. Pestmaster Servs., Inc. v. Travelers Cas. & Sur. Co., No. CV-135039-JFW (MRWx), 2014 WL 3844627, at *7 (C.D. Cal. July 17, 2014)
(computer was merely incidental to misuse of funds where fraud occurred after an
authorized electronic transfer).
In Metro Brokers, Inc. v. Transportation Insurance Co., the court took a
broader view of causation based on policy language excluding loss “caused
directly or indirectly” by “malicious [computer] code” or “system penetration.”
No. 1:12-CV-3010-ODE, 2013 WL 7117840, at *1 (N.D. Ga. Nov. 21, 2013).
Thieves used a computer virus to steal a bank customer’s login and password
information, then accessed the bank’s online banking system and transferred
money from the customer’s accounts to other accounts in the thieves’ control. Id.
at *2. A dispute arose as to whether the policy’s virus exclusion applied. Id. at
*2-3. The policyholder argued that the exclusion did not apply because the virus
was not the “cause” of the loss; rather, the loss was caused by the actions of
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humans using information obtained by the virus. Id. at *2. Because the exclusion
applied to any loss “caused directly or indirectly” by a virus, the causation
requirement was relaxed. Id. at *5 (emphasis added). Moreover, the exclusion
applied “regardless of any other cause or event that contributes concurrently or in
any sequence to the loss.” Pestmaster, 2014 WL 3844627, at *5. Thus, the court
ruled, “[t]he virus’s contribution to this particular loss is not too remote to fall
outside the parameters of proximate causation contemplated” by the policy.
Insurers won two other causation cases, but both cases show that computer
fraud coverage requires more than a criminal using a computer; the criminal must
use the computer to cause the fraud. In Great American Insurance Co. v.
AFS/IBEX Financial Services, Inc. (No. 3:07-CV-924-O, 2008 WL 2795205
(N.D. Tex. July 21, 2008)), an insurance agent used a computer to file false
insurance premium financing applications with AFS/IBEX, which then sent send
premium checks to the agent, who deposited them in his own account. According
to the court, the loss was not covered because it did not “directly stem[] from
fraud perpetrated by use of a computer,” as required by the policy. Id. at 14.
In Methodist Health System Foundation, Inc. v. Hartford Fire Insurance
Co. (834 F. Supp. 2d 493 (E.D. La. 2011)), the insured invested in a mutual fund
that invested in a hedge fund that in turn invested with Bernard Madoff. The
insured suffered losses from its investment portfolio after Madoff’s Ponzi scheme
was discovered and sought coverage for these losses under a commercial crime
policy. The court rejected this claim: “[W]hile the Madoff ponzi scheme was a
contributing factor in Plaintiff's sustained losses, [it] was not a direct cause of
Plaintiff's losses” as required by the policy. Id. at 496. The loss was “too many
steps removed from Madoff’s fraud” (Id. at 497) and thus was not covered.
Much like causation cases in the tort context, the causation cases here are
difficult to reconcile. Four courts have addressed this issue, with insurers winning
two and policyholders winning two. Moreover, insurers won the two cases with
the tighter causal chain; courts found the chain too attenuated to establish
causation. Policyholders won the two cases with the weaker causal chain; courts
found the chain adequate to establish causation.
One possible explanation is that “proximate cause” is a relaxed standard.
Three of the courts that found for policyholders adopted the “proximate cause”
approach. See Owens, Schine & Nicola, P.C. v. Travelers Cas. & Sur. Co., No.
CV095024601, 2010 WL 4226958 (Conn. Super. Ct. Sept. 20, 2010); Retail
Ventures, Inc., v. Nat’l Union Fire Ins. Co., 691 F.3d 821, 831-32 (6th Cir. 2012);
Transtar Elec., Inc. v. Charter Oak Fire Ins. Co., No. 3:13cv1837, 2014 WL
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252023, at *4 (N.D. Ohio Jan. 22, 2014). Nonetheless, it is unclear that
“proximate cause” means something different from the terms that courts used in
finding for insurers.
III.
CONCLUSION
Since fewer than forty courts have addressed insurance coverage for
criminal conduct, it is too soon to draw firm conclusions. But the five issues
discussed here seem likely to recur.
The coverage disputes may extend to other issues. In fact, the cases
concerning cybercrime do address a few other issues. Some of these issues are
specific to computers. See, e.g., I-Frontier, Inc. v. Gulf Underwriters Ins. Co.,
No. 04-5797, 2005 WL 1353614, at *3 (E.D. Pa. June 3, 2005) (declining to
“delve into the interpretation of the term ‘cyber-space activities’”); Eyeblaster
Inc. v. Fed. Ins. Co., 613 F.3d 797 (addressing application of intellectual property
exclusion); Nationwide Ins. Co. v. Hentz, No. 11-cv-618-JPG-PMF, 2012 WL
734193, at *6 (S.D. Ill. Mar. 6, 2012) (addressing application of care and custody
exclusion to stolen laptop); Hewlett-Packard Co. v. Factory Mut. Ins. Co., No. 04
Civ. 2791 (TPG)(DCF), 2007 WL 983990, at *2-3 (S.D.N.Y. Mar. 30, 2007)
(excusing insured’s late notice of claim based on delayed discovery of computer
sabotage). Other coverage cases involving cybercrime seem to hinge on
insurance issues that are not computer-centric. Freedom Banc Mortg. Servs., Inc.
v. Cincinnati Ins. Co., No. 13AP-400, 2014 WL 294655, at *1 (Ohio Ct. App. Jan.
23, 2014) (analyzing time limit on suit); Pollak v. Fed. Ins. Co., No. 13-12114FDS, 2013 WL 6152335, at *4 (D. Mass. Nov. 21, 2013) (interpreting “intended
beneficiary”); Saint Consulting Grp., Inc. v. Endurance Am. Specialty Ins. Co.,
No. 11-11279-GAO, 2012 WL 1098429, at *3 (D. Mass. Mar. 30, 2012)
(addressing application of exclusion for statutory violations).
Ultimately, since these claims are brought under specifically tailored
policy provisions, these factually intensive coverage disputes will continue to
arise.
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Chapter One
Unfair and Deceptive Trade Practices and Consumer
Protection:
A History and State Law Distinctions
Russell B. Morgan
Casey L. Miller
BRADLEY ARANT BOULT CUMMINGS, LLP

I.

History and Development of Federal and State Consumer
Protection Acts
A.

Federal protection

Prior to the implementation of consumer protection acts in the U.S., theories of
freedom of contract and caveat emptor – “let the buyer beware” – controlled the
merchant-consumer relationship. Spencer Webber Waller et al., Consumer Protection
in the United States: An Overview, 4 EUR. J. CONSUMER L. 803 (2011). The economic
boom in the early- and mid-twentieth century brought with it many new products and
innovations, creating the need for a means to remedy breaches in the merchantconsumer relationship. Joanna M. Shepherd-Bailey, Consumer Protection Acts or
Consumer Litigation Acts? A Historical and Empirical Examination of State CPAs,
AMERICAN TORT REFORM FOUNDATION, www.atra.org. At that time, consumers’ recourse
options were limited to suing merchants either for breach of contract or, more
commonly, for the common-law tort of deceit (today’s fraud). Id. However, fraud claims
presented challenges for consumers who were often unable to prove an objective and
deliberate false statement or who had insufficient damages to warrant the expense of a
lawsuit. Id.
In response to a lack of consumer protection, Congress created the Federal
Trade Commission Act (“FTC Act”) in 1914, which prohibited “[u]nfair methods of
competition in or affecting commerce, and unfair or deceptive acts or practices in or
affecting commerce.” 15 U.S.C. § 45(a)(1). Given the overarching prohibition on “unfair
or deceptive acts,” Congress limited enforcement of the FTC Act to a federal agency,
rather than allowing suit by private plaintiffs, by creating the Federal Trade Commission
(“FTC” or “Commission”). Shepherd-Bailey, supra note 4. The purpose of this limitation
was to allow for prosecution of actual violations of the FTC Act, while preventing overprosecution by private parties for potentially baseless claims of unfairness and
deception. Shepherd-Bailey, supra note 4.
The FTC has a “dual mission to protect consumers and promote competition.”
https://www.ftc.gov/about-ftc/what-we-do.
It protects consumers by “conduct[ing]

investigations, su[ing] companies and people that violate the law, develop[ing] rules to
ensure a vibrant marketplace, and educat[ing] consumers and businesses about their
rights and responsibilities.” Id. As another check on enforcement of the FTC Act,
Congress limited the Commission’s power by making injunctive relief the primary goal of
any lawsuit brought under the FTC Act, setting an expectation that the Commission’s
members would be well versed in business and commercial matters, and requiring the
Commission to consider the public interest, not merely an individual’s interest, in
bringing suit. Shepherd-Bailey, supra note 4.
Other federal agencies are also tasked with protecting consumers. For example,
the U.S. Consumer Product Safety Commission (“CPSC”) is “charged with protecting
the public from unreasonable risks of injury or death associated with the use of the
thousands of types of consumer products.” http://www.cpsc.gov. The U.S. Food and
Drug Administration “(“FDA”) is responsible for “protecting the public health by assuring
the safety, efficacy and security of human and veterinary drugs, biological products,
medical devices, our nation’s food supply, cosmetics, and products that emit radiation.”
http://www.nhtsa.gov. http://www.fda.gov. In addition, the National Highway Traffic
Safety Administration (“NHTSA”) is tasked with ensuring consumer protection for
automobiles, trucks, and motorcycles.
http://www.nhtsa.gov.
The Federal
Communications Commission (“FCC”) is responsible for broadcast communications and
communication common carriers. http://www.fcc.gov. Most recently enacted, the DoddFrank Wall Street Reform and Consumer Protection Act of 2009 (“Dodd-Frank”)
includes the “Consumer Financial Protection Act of 2010,” which established the
Consumer Financial Protection Bureau to provide for regulation of various consumer
financial products and services. http://www.consumerfinance.gov.
B.

State Action

In the 1960’s, states began to enact a series of their own consumer protection
acts (“CPAs”), both in response to the public’s view that the FTC was vastly ineffective
and in response to a continuously growing marketplace that made recourse for the
average consumer increasingly difficult. See Albert Norman Sheldon & Stephen
Gardner, A Truncated Overview of State Consumer Protection Laws, C888 ALI-ABA
375, 380 (1994). Many states initially adopted “Little FTC Acts,” which were modeled
off of the FTC Act and which similarly made unlawful “unfair and deceptive acts.”
Shepherd-Bailey, supra note 4. In addition, several model laws were developed to
address consumer-merchant issues at the state level. Sheldon & Gardner, supra note
18, at 380.
In 1964, the National Conference of Commissioners on Uniform State Laws and
the American Bar Association approved the Uniform Unfair and Deceptive Trade
Practices Act (“UDTPA”). Sheldon & Gardner, supra note 18, at 380. The UDTPA only
provided for injunctive relief from future harm, but some states that adopted forms of the
UDTPA also allowed plaintiffs to collect damages. Sheldon & Gardner, supra note 18,
at 381. It specifically defined deceptive trade practices to include trademark and trade
name infringement, passing off goods as those of another, bait and switch,
disparagement, misrepresentations of standards, origins or quality of goods, and

misleading price comparisons. Sheldon & Gardner, supra note 18, at 381. The UDTPA
did not require consumers to prove actual confusion, reliance, damage, or intent to
deceive. Sheldon & Gardner, supra note 18, at 381. In addition, in 1971, the National
Conference of Commissioners on Uniform State Laws and the American Bar
Association approved the Uniform Consumer Sales Practices Act (“UCSPA”). Sheldon
& Gardner, supra note 18, at 381. The UCSPA also provided specific examples of
deceptive conduct as did the UDTPA, set forth non-exclusive factors to consider when
determining if sales practices were “unconscionable,” and established an enforcement
agency with general administrative powers. Sheldon & Gardner, supra note 18, at 38182.
Also in 1971, the Commission issued the Model Unfair Trade Practices and
Consumer Protection Law (“UTPCPL”), which synthesized many state laws and other
model laws. Shepherd-Bailey, supra note 4. The UTPCPL greatly expanded private
remedies by allowing for both injunctive relief and civil penalties. Shepherd-Bailey,
supra note 4. It authorized consumer class actions, individual rights of action if the
damages exceed two-hundred dollars, and provided for attorneys’ fees against any
violator. Shepherd-Bailey, supra note 4. Today, most states have adopted some form
of the FTC Act and variations of the model laws.
In addition to state statutory causes of action, the common law also provides
consumer protection. Common law torts available to consumers include deceit, fraud,
and misrepresentation. Waller et al., supra note 3. However, the torts of deceit and
fraud require proof that a merchant intentionally concealed or made a false
representation of a material fact, knowing that the representation was false, and
intending to induce the consumer to act based on the false statement. Waller et al.,
supra note 3. Such causes of action allow consumers to recover actual or punitive
damages, rescission of the transaction, or benefit-of-the-bargain damages. Waller et
al., supra note 3.
Consumers also have the option of bringing a cause of action under breach of
warranty theories.
Warranties ensure that consumers receive what they have
bargained for, despite a lack of merchant misrepresentation. Waller et al., supra note 3.
Every state, except for Louisiana, has adopted the framework of Article 2 of the Uniform
Commercial Code, which provides consumer protection through express and implied
warranties. U.C.C. § 2-313. While express warranties only provide protection with
regard to a merchant’s explicit statements, all goods sold by a merchant have an implicit
warranty that they are “fit for the ordinary purposes for which such goods are used.”
U.C.C. § 2-314.

II.

State Consumer Protection Act Distinctions

Today, most states have implemented statutes modeled after the FTC Act and
other model laws to some extent, which are aimed at prohibiting unfair and deceptive
acts by merchants. Under these state statutes, State Attorney Generals typically have

the authority to seek injunctions, and certain states allow for use of civil and criminal
penalties.
While most states have adopted some form of consumer protection laws, these
laws vary greatly from state to state in both statutory language and interpretation. For
example, what constitutes a “consumer” for standing purposes varies by state. In
Tennessee, a business can sue another business or supplier under the Tennessee CPA
when the plaintiff acted as a consumer. T.C.A. §§ 47–18–101 et seq.; see also D. Wes
Sullenger, Only We Can Save You: When and Why Non-Consumer Businesses Have
Standing to Sue Business Competitors Under the Tennessee Consumer Protection Act,
35 U. MEM. L. REV. 485, 486 (2005). Also in Tennessee, purchasers of real estate are
considered consumers under the CPA, Klotz v. Underwood, 563 F. Supp. 335 (E.D.
Tenn. 1982), while some states do not allow such purchasers to sue as consumers.
See e.g., Stagner v. Friendswood Development Co., 620 S.W.2d 103 (Tex. 1981).
Applying Tennessee law, the court in Klotz denied a seller’s motion to dismiss for failure
to state a claim when purchasers experienced problems with an old home that had been
remodeled and sued under the Tennessee Consumer Protection Act. Klotz, 563 F.
Supp. at 335. However, the court in Stagner held that purchasers of real property who
brought suit against the developer of a subdivision were not consumers under the
Texas Deceptive Trade Practices Consumer Protection Act. Stagner, 620 S.W.2d at
103.
In addition, some state CPAs narrowly prohibit “deceptive” acts or practice (see
e.g., Ga. Code Ann. § 10-1-372; Kan. Stat. Ann. § 50-626; S.D. Codified Laws Ann.
§ 37-24-6), while others are more expansive in prohibiting “unfair” and “unconscionable”
behavior (see, e.g., Ala. Code § 8-19-5; Alaska Stat. § 45.50.471; Fla. Stat. Ann.
§ 501.201; Miss. Code Ann. § 75-24-5; N.J. Rev. Stat. § 56:8-2; N.C. Gen. Stat. § 751.(a); S.C. Code Ann. § 39-5-20). What constitutes “unfair” or “unconscionable”
behavior also varies by state.
Another variation in state CPAs is that only some states allow for consumers to
bring private causes of action. See, e.g., Mich. Comp. Laws § 19.418(11); N.J. Stat.
Ann. § 56:8-2.12; Or. Rev. Stat. § 646.150. Further, some states explicitly allow claims
to be brought as class actions, while others do not. Two of the states that provide for
the use of class actions limit the recovery of damages for these suits (see e.g., Cal. Civ.
Code §§ 1752, 1781; Ind. Code Ann. § 24-5-0.5-4(b); Kan. Stat. Ann. § 50-634(c), (d);
Mass. Gen. Laws Ann. ch. 93A, § 9; Mo. Ann. Stat. § 407.025; N.M. Stat. Ann. § 57-1210; Ohio Rev. Code Ann. § 1345.09; R.I. Gen. Laws § 6-13.1-5.1; Utah Code Ann. § 1311-20; Wyo. Stat. Ann. § 40-12-108), and certain states impose additional restrictions
on class actions under their CPAs (see e.g., Ind. Code Ann. § 24-5-0.5-4(b) (prohibiting
class actions in real property transactions); Idaho Code § 48-608(1) (limiting recovery in
class actions to actual damages or $1,000, whichever is greater)). Other states
specifically prohibit class actions under their CPAs. See e.g., Ala. Code § 8-19-10(f) (“A
consumer or other person bringing an action under this chapter may not bring an action
on behalf of a class”); Ga. Code Ann. § 10-1-399(a); La. Rev. Stat. Ann. § 51:1409(A);
Miss. Code Ann. § 75-24-15(4); Mont. Rev. Code Ann. § 30-14-133(1); S.C. Code Ann.
§ 39-5-140(a). Many state statutes do not expressly address whether a class action is

permitted, which leaves consumers the option to attempt to bring a class action under a
state’s general class action statutes, court rules, or case law. Unfairness and
Deception: Statutory Regulation, 1 CONSUMER LAW SALES PRACTICES AND CREDIT
REGULATION § 138 (2014). For example, the court in Dix held that plaintiffs could bring a
class action for alleged violations of the Michigan Consumer Protection Act against
defendants for making misrepresentations to persuade them to purchase annuity
policies. Dix v. Am. Bankers Life Assur. Co. of Florida, 415 N.W.2d 206, 209 (1987).
The court there stated that the “Consumer Protection Act was enacted to provide an
enlarged remedy for consumers who are mulcted by deceptive business practices.” Id.
It further explained that “[t]his remedial provision . . . should be construed liberally to
broaden the consumers’ remedy, especially in situations involving consumer frauds
affecting a large number of persons.” Id.
A recent Ninth Circuit case highlighted the significance of the variations in CPAs
from state to state in denying a motion for class certification. Mazza v. Am. Honda
Motor Co., 666 F.3d 581, 591 (9th Cir. 2012). The court in Mazza held that California
consumer protection laws could not be applied to a whole class of plaintiffs in an action
alleging that an automobile manufacturer misrepresented characteristics of a braking
system. Id. Material differences in California consumer protection law and the other
forty-three states’ laws in which class members resided created a class certification and
conflict of law problem. Id. The differences cited include whether a plaintiff was
required to prove scienter and whether the named class plaintiffs were required to
demonstrate reliance. Id.
The court in Mazza also found a wide variation in remedies provided by each
state. Id. For example, some states allow for recovery of actual damages, while others
only allow for restitution and disgorgement. Id. In addition, remedies in certain states
may depend on whether the defendant’s conduct was willful, which is not considered in
other states. Id The elements of unjust enrichment and what constitutes “unjust” also
vary significantly by state. Id.; Def. American Honda Motor Co., Inc.’s Opp’n to Pls.’
Mot. for Class Cert., Mazza v. Am. Honda Motor Co., 2008 WL 4212883 (C.D.Cal.) (No.
207CV07857). For example, Minnesota defines “unjust” to mean illegal or unlawful
conduct, ServiceMaster of St. Cloud v. GAB Bus. Servs., Inc., 544 N.W.2d 302, 306
(Minn. 1996), while Illinois “does not require fault or illegality on the part of the
defendant.” Firemen’s Annuity & Benefit Fund of City of Chi. v. Mun. Emps.’, Officers’,
& Officials’ Annuity & Benefit Fund of Chi., 579 N.E.2d 1003, 1007 (1991). The decision
in Mazza demonstrates that the many differences in CPAs among states may cause a
significant impediment on consumers’ ability to recover from manufacturers on a
national scale through the use of class actions, even if class actions are specifically
provided for in a state’s CPA.

Chapter Two
Unfair and Deceptive Trade Practices and Consumer
Protection:
Targeted Practices and Kinds of Claims
P. Ryan Beckett
Haley F. Gregory
BUTLER SNOW , LLP
I.

Introduction.

The federal Unfair and Deceptive Trade Practices Act prohibits unfair or
deceptive acts or practices affecting commerce. See 15 USC 45(a)(1). Knowing that
“[u]nfair or deceptive acts or practices in or affecting commerce are hereby declared
unlawful” is only part of the equation. Id. According to the National Conference of
Commissioners on Uniform State Laws, approximately twenty-three states have
enacted statutes similar to the Federal Trade Commission Act; while fourteen states
have enacted a version of the Uniform Deceptive Trade Practices Act (1964). This
inconsistency elevates the relevant law from conceptually simple to effectively complex
and heavily reliant on the individual state statutes. Further, in addition to the general
consumer protection statutes, consumer protection laws are often not contained within a
single statutory scheme but expand into laws specifically aimed at regulating a certain
type of business, practice, or industry.
With that in mind, examination of the consumer protection statute in the relevant
state, which may refer to other statutes, is often the safest and best place to start. See
e.g., Miss. Code Ann. § 75-24-3(c) (referring courts to the Federal Trade Commission
Act for assistance in “construing what constitutes unfair or deceptive trade practices”).
While many states outline specific prohibited practices, others are reliant on general
principals which are interpreted and applied in case law.
II.

Targeted Practices under UDAP.
A.

Targeted Practices Generally

By way of introduction, it is important to note that an act or practice under the
statute may be unfair or deceptive or both, and the act or practice does not have to
violate another law to be considered unfair or deceptive. For example, the following
practices have been deemed deceptive or unfair in the context of financial services:
General


marketing practices that did not convey the whole truth or explain
requirements to obtain a benefit, or that contained claims that could not be
substantiated








promises that did not materialize
rates “as low as” or “as high as” which were not available to the majority of
customers
teaser rates that did not explain the duration
claims that could not be substantiated
asterisks buried in the text of the agreement
using the term “free” when fees could result

Credit cards


security deposits/fees for subprime cards that consumed most of the
available credit

Home loans


hidden terms such as balloon payments

Deposit products



gift cards without pre-sale disclosures, especially where fees could be
imposed on the balance
ATM balances that included overdraft protection

Predatory lending






servicing and collections issues due to the lack of consumer choice in
servicers
posting late fees for on-time payments
collecting unauthorized fees, e.g., for insurance that is already in place
not quoting payoff amounts or otherwise misrepresenting the amount
owed
fees that are too high for the service received

The strongest protections for consumers and competing businesses are found in
statutes which include broad, general prohibitions against both deceptive conduct and
unfair conduct, which is the approach taken by the FTC Act upon which many state
UDAP statutes rely. The kinds of activities which are unlawful under the law of the
relevant jurisdiction may be laid out in the unfair and deceptive practices act of the
state. These lists, though helpful, are not generally exhaustive. Rather, they are
generally designed to inform and supplement the common law and existing statutes.
See Revised Uniform Deceptive Trade Practices Act, Prefatory Note (1966) (“the
Uniform Act fills a void in most state legislative schemes by providing a substantive
private action for misleading trade identification and false or deceptive advertising. It
might be useful to compare the Uniform Act with existing state legislation of various
common types to indicate the types which will not be significantly affected by passage
of the Uniform Act; namely, fair trade acts, unfair practice acts, price discrimination acts,
weights, measures, and labelling acts, food, drug and cosmetic acts, insecticides,

fungicide and rodenticide acts, trademark registration statutes and false advertising
acts.”).
B.

Trade Practices Specifically: Mississippi Law

For example, in Mississippi, the Mississippi Consumer Protection Act ("MCPA"),
codified at Miss. Code Ann. § 75-24-1 et seq., governs unfair and deceptive trade
practices. The MCPA establishes that “[u]nfair methods of competition affecting
commerce and unfair or deceptive trade practices in or affecting commerce are
prohibited.” Miss. Code Ann. § 75-24-5(1). Like its federal analog, 15 USC 45(a)(1),
the Mississippi statute does not define “unfair” or “deceptive.” Instead, the Mississippi
statute provides the following non-exhaustive list of prohibited unfair methods of
competition and unfair or deceptive trade practices or acts:
(a)

Passing off goods or services as those of another;

(b)

Misrepresentation of the source,
certification of goods or services;

(c)

Misrepresentation of affiliation, connection, or association with, or
certification by another;

(d)

Misrepresentation of designations of geographic origin in connection
with goods or services;

(e)

Representing that goods or services have sponsorship, approval,
characteristics, ingredients, uses, benefits, or quantities that they do
not have or that a person has a sponsorship, approval, status,
affiliation, or connection that he does not have;

(f)

Representing that goods are original or new if they are reconditioned,
reclaimed, used, or secondhand;

(g)

Representing that goods or services are of a particular standard,
quality, or grade, or that goods are of a particular style or model, if
they are of another;

(h)

Disparaging the goods, services, or business of another by false or
misleading representation of fact;

(i)

Advertising goods or services with intent not to sell them as
advertised;

(j)

Advertising goods or services with intent not to supply reasonably
expectable public demand, unless the advertisement discloses a
limitation of quantity;

(k)

Misrepresentations of fact concerning the reasons for, existence of,
or amounts of price reductions;

sponsorship,

approval,

or

(l)

Advertising by or on behalf of any licensed or regulated health care
professional which does not specifically describe the license or
qualifications of the licensed or regulated health care professional;

(m) Charging an increased premium for reinstating a motor vehicle
insurance policy that was cancelled or suspended by the insured
solely for the reason that he was transferred out of this state while
serving in the United States Armed Forces or on active duty in the
National Guard or United States Armed Forces Reserve. It is also an
unfair practice for an insurer to charge an increased premium for a
new motor vehicle insurance policy if the applicant for coverage or
his covered dependents were previously insured with a different
insurer and canceled that policy solely for the reason that he was
transferred out of this state while serving in the United States Armed
Forces or on active duty in the National Guard or United States
Armed Forces Reserve. For purposes of determining premiums, an
insurer shall consider such persons as having maintained continuous
coverage. The provisions of this paragraph (m) shall apply only to
such instances when the insured does not drive the vehicle during
the period of cancellation or suspension of his policy.
Miss. Code Ann. § 75-24-5(2). Further, the Mississippi statute specifically prohibits
“price gouging” during a declared official “state of emergency,” a term of art defined
separately under state law. Miss. Code Ann. § 75-24-25(2). It also imposes a duty to
comply with security breach notification requirements but restricts the right of action for
such a violation to the Attorney General of the State. Miss. Code Ann. § 75-24-29(8).
No distinction is made between the prohibited practices for civil and criminal purposes.
Id.
III.

Kinds of Claims Allowed Under UDAP Law in Mississippi.

Some consumer protection laws provide for individual rights of action, while
others provide such right only to state enforcement agencies, such as the State
Attorney General. Still others provide for both. For states that allow both enforcement
by private right of action and by state actors, consumer protection laws often allow very
different remedies for the two kinds of claimants.
A.

State Enforcement – Civil and Criminal

For example, in Mississippi, the MCPA provides for civil enforcement by the
Attorney General to proceed in the name of the State against an alleged violator of the
Act. Miss. Code Ann. § 75-24-9. Specifically, the MCPA permits the Mississippi
Attorney General to bring an action against any person he believes is violating, has
violated, or is about to violate the statute. Id. Under those circumstances, the Attorney
General may seek a temporary or permanent injunction and, if successful, may forego
the bond requirement typically imposed on others seeking injunctive relief. Id. Further,
the Attorney General has an additional action for civil penalties for violation of the
injunction so issued. Miss. Code Ann. § 75-24-19.

The Attorney General is also authorized to seek restitution and civil penalties for
any violation of the MCPA. Miss. Code Ann. §§ 75-24-11 (restitution) and 75-24-19
(civil penalties). Specifically, the statutes provide that the court may make such
additional orders or judgments, including restitution as necessary to restore the
offended party, and may award civil penalties on a “per violation” bases. Many State
Attorneys General, including in Mississippi, have used this provision of the statutory
scheme to bring parens patriae claims on behalf of unnamed individual consumers.
The promise of civil penalties imposed on a “per violation” basis has led to widescale
and sweeping consumer protection claims against pharmaceutical companies, product
manufacturers, banks, software companies and other big target defendants. It has also
led to the much-criticized practice of the State Attorneys General partnering with private
contingency fee attorneys who are incentivized to seek the maximum amount of civil
penalty awards. The constitutional and statutory legality of that practice is under attack
in numerous states, including Mississippi.
The Court may also order the “appointment of a receiver or the revocation of a
license or certificate authorizing” the person who violated the statute to engage in
business in the state, or both. Miss. Code Ann. § 75-24-11. The receiver has broad
power to “sue for, collect, receive and take into his possession” a wide variety of
property derived by means of any practice prohibited by the MCPA. Miss. Code Ann.
§ 75-24-13. The Attorney General may bring a claim for knowing and willful use of an
“unfair or deceptive trade practice, method or act prohibited under the act.” Miss. Code
Ann. § 75-24-19.
The Attorney General may also pursue criminal actions against violators,
including escalating penalties for multiple offenders. Miss. Code Ann. § 75-24-20. The
Attorney General’s cause of action is for knowing and willful violation of the statute, and
the first offense is a misdemeanor punishable by a fine of $1,000. Id. The second
offense within five years is also a misdemeanor but is punishable by a fine or up to one
year in the county jail. Id. The third and subsequent offenses within five years are a
felony with penalties of between one and five years in jail and between $1,000 and
$5,000 in fines, and criminal convictions from other states are counted for the purpose
of determining whether a violation is the first, second, third or subsequent offense. Id.
Also, the Attorney General may bring a criminal action for “price gouging” during an
official “state of emergency.” Miss. Code Ann. § 75-24-25.
The Mississippi statute also provides a cause of action for knowingly and willfully
failing or refusing to cooperate with the Attorney General in providing statements or
filing reports or otherwise refusing to obey a subpoena or investigative demand. Miss.
Code Ann. § 75-24-17. The Mississippi statute authorizes all district and county
attorneys to assist the Attorney General by empowering them with the authority to bring
any action under the MCPA that the Attorney General could bring. Miss. Code Ann.
§ 75-24-21.
In addition to the kinds of actions authorized under the statute, the Attorney
General also has rulemaking authority under the statute. Miss. Code Ann. §75-24-27(f)
(“To accomplish the objectives and to carry out the duties prescribed in this chapter, the
Attorney General, or his designee, in addition to the power conferred by this chapter,

may: . . . (f) Issue any necessary rules and regulations in order to carry out the
provisions of this chapter . . . .”). This authority has been interpreted by some
commentators to give the Attorney General the right to create additional causes of
action based on what he perceives to be necessary in carrying out the provisions of the
Act. Consumer advocates have argued that this is the most effective way to combat
unfair and deceptive trade practices as it affords state agencies the fluidity to target
emerging or persistent unfair and deceptive trade practices and to create state-based
solutions. CONSUMER PROTECTION IN THE STATES, National Consumer Law Center,
Jan. 10, 2009, available at https://www.nclc.org/images/pdf/udap/report_50_states.pdf.
However, despite the seemingly-broad authority to adopt substantive regulations given
to State Attorneys General, none of the proposed UDAP regulations have ever been
adopted. CONSUMER PROTECTION IN THE STATES, A 50-STATE REPORT ON UNFAIR AND
DECEPTIVE ACTS AND PRACTICES STATUTES, APPENDIX B, National Consumer Law Center,
Feb.
2009,
available
at
http://www.nclc.org/images/pdf/udap/analysis-statesummaries.pdf.
B.

Private Rights of Action by Consumers – Pleading and Defenses

Private causes of action for unfair or deceptive trade practices include a variety
of different claims. The Mississippi statute provides guidance on navigating a private
claim through the court, including a series of procedural requirements, which
incidentally serve as a great source of defenses against plaintiff’s who fail to comply
with those requirements.
For example, under Mississippi law, consumers have a private right of action if
they qualify as a “person who purchases or leases goods or services primarily for
personal, family or household purposes . . . .” Miss. Code Ann. § 75-24-15(1). Such
action is allowed for the “use or employment by the seller, lessor, manufacturer or
producer of a method, act or practice prohibited by Section 75-24-5.” Id. This private
right of action is constrained in several important ways. First, the consumer must first
attempt to resolve the claim through “an informal dispute settlement program approved
by the Attorney General.” Miss. Code Ann. § 75-24-15(2). This requirement is
important in that it puts the allegedly offending business on notice of the claim against it,
which will presumably ensue after the administrative procedure ends. Failure to
exhaust this important administrative remedy will generally result in dismissal of the
claim. See, Taylor v. Southern Farm Bureau Casualty Co., 954 So. 2d 1045, 1049
(Miss. Ct. 2007). Second, the consumer may be sanctioned with an award of attorney’s
fees in favor of the “prevailing defendant” in private actions which are deemed “frivolous
or filed for the purpose of harassment or delay.” Miss. Code Ann. § 75-24-15(3).
However, a “prevailing plaintiff” is not permitted to obtain attorney’s fees in the event
that they are successful. See, e.g., Wilson v. Nelson Hall Chevrolet, 871 F. Supp. 279
(S.D. Miss. 1994) (noting statutory amendment in 1994 which removed the provision for
an award of attorney’s fees to a prevailing plaintiff); contra Derr Creek Const.Co., Inc. v.
Peterson, 412 So. 2d 1169 (Miss. 1982). Finally, Mississippi law does not permit class
actions, generally, and the MCPA makes it clear that consumer protection is no
exception. Miss. Code Ann. § 75-24-15(4). These constraints are a great source of

defenses for entities accused of violating the statute and have prompted the creation of
a litany of cautionary case law for parties bringing a consumer protection claim.
Under the MCPA, actions which a plaintiff may bring for ascertainable loss of
money or property, real or personal, as a result of violation of the MCPA include those
for unfair and deceptive trade practices under Section 75-24-5 of the MCPA as well as
“all other statutory and common law rights, remedies and defenses.” Miss. Code Ann.
§ 75-24-15. That is, the private right of action under the MCPA provides an additional
list of claims for plaintiffs who would otherwise have to bring a claim under another
statute or under the common law. Thus, Mississippi consumers may bring actions for
price gouging, statutory fraud, and any other unfair or deceptive trade practice under
MCPA as well as unjust enrichment/constructive trust, common law fraud, breach of
contract, breach of good faith and fair dealing, conspiracy to commit statutory and
common law fraud. See, e.g., Cole v. Chevron USA, Inc., 554 F. Supp. 2d 655 (S.D.
Miss. 2007); Taylor v. Southern Farm Bureau Casualty Co., 954 So. 2d 1045, 1047
(Miss. Ct. App. 2007); Wilson v. Nelson Hall Chevrolet, 871 F. Supp. 279 (S.D. Miss.
1994). Consumers may also bring an action for engaging in any prohibited practice
under MCPA § 75-24-5(2). In addition to the kinds public and private actions noted in
Section II.b, infra, Mississippi courts have addressed others. See, e.g, Holman v.
Howard Wilson Chrysler Jeep, Inc., 972 So. 2d 564, 571, 2008 Miss. LEXIS 28, 14
(Miss. 2008) (denying defendant summary judgment where plaintiffs pled genuine
issues of fact regarding whether defendant car dealer sold them a car it represented as
“new” when it was actually “used” or “reconditioned” in violation of Miss. Code Ann.
§ 75-24-5(2)(f)); Taylor v. Southern Farm Bureau Casualty Co., 954 So. 2d 1045, 1049
(Miss. Ct. App. 2007) (affirming dismissal of plaintiff’s claims both because plaintiff did
not establish a car insurance policy to be “merchandise” within the meaning of the
MCPA and because she did not attempt to resolve the claim through an informal dispute
settlement program approved by the Attorney General); Hernandez v. Vickery
Chevrolet-Oldsmobile Co., 652 So. 2d 179 (Miss. 1995) (affirming summary judgment in
favor of defendant where the trial court found, as a matter of law, that the truck
purchase by plaintiff was new); contra River Region Med. Corp. v. Am. Lifecare, Inc.,
2008 U.S. Dist. LEXIS 21693, 2008 WL 748359 (S.D. Miss. Mar. 17, 2008) (denying a
private right of action to a company because the MCPA requires the allegedly injured
party to be an individual consumer). However, because the list of actions under MCPA
§ 75-24-5(2) is not exhaustive, the kinds of claims which may be brought has the
potential for broad common law expansion.
Further, the Mississippi Legislature has enacted a number of statutes that
specifically proscribe certain conduct with respect to specific goods and services. For
instance, the False and Deceptive Advertising Act prohibits the dissemination to the
public of any untrue, deceptive or misleading advertising or promotional material in
connection with the sale of any “merchandise, securities or other thing” and provides for
certain statutory penalties, both civil and criminal, in addition to all other remedies
available at common law, such as personal injury damages and restitution. Miss. Code
Ann. § 97-23-1 et seq. In further instance, the Small Loan Regulatory Law proscribes
any false, misleading or deceptive advertising, printing, displaying or broadcasting of
any statement or representation with regard to rates, terms or conditions in the lending

context. See Miss. Code Ann. § 75-67-101 et seq. Similar statutory provisions govern
representations by sellers or advertisers in connection with the sale of certain goods
and services, including: sweepstakes and other promotional devices for interest in real
property, Miss. Code Ann. § 75-24-101 et seq.; magazine subscriptions, Miss. Code
Ann. § 75-24-131 et seq.; and rental-purchase or "rent-to-own" transactions, Miss. Code
Ann. § 75-24-151 et seq.
Still further, there are specific trade practice statutes concerning: trademarks,
Miss. Code Ann. § 75-25-1 et seq.; trade secrets, Miss. Code Ann. § 79-23-1 et seq.;
milk and milk products, Miss. Code Ann. § 75-31-1 et seq.; meat and poultry products
and inspection, Miss. Code Ann. § 75-33-1 et seq.; the sale of "baby chicks," Miss.
Code Ann. § 75-39-1 et seq.; the importation and sale of animals or birds, Miss. Code
Ann. § 75-40-1 et seq.; commercial feeds and grains, Miss. Code Ann. § 75-45-1 et
seq.; commercial fertilizers, Miss. Code Ann. § 75-47-1 et seq.; movable homes, Miss.
Code Ann. § 75-49-1 et seq.; water heaters, Miss. Code Ann. § 75-51-1 et seq.; paints
and varnishes, Miss. Code Ann. § 75-53-1 et seq.; gasoline and petroleum products,
Miss. Code Ann. § 75-55-1 et seq.; antifreeze and summer coolants, Miss. Code Ann.
§ 75-56-1 et seq.; liquefied petroleum gas, Miss. Code Ann. § 75-57-1 et seq.; and
home solicitation sales, Miss. Code Ann. § 75-66-1 et seq., just to name a few. Each of
these schemes has its owns pleading requirements in order for consumers to qualify for
relief.
IV.

Conclusion

Accordingly, the best place to start in formulating a defensive strategy when
faced with an unfair and deceptive trade practices claim is with the limitations and
constraints built into the state statutory scheme themselves. As noted above, in states
following the model Act, some cases can easily be dismissed if the plaintiff is not an
individual consumer, is not purchasing a product for personal, family or household
purposes, or has failed to exhaust administrative remedies, among other statutory
defenses. Further, the restrictions on a plaintiff’s private right of action and the
unavailability of attorney’s fees and costs may limit the available recovery significantly.
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I.

Introduction

Many states have enacted some form of the Uniform Deceptive Trade Practices
Act (“UDTPA”). The UDTPA was promulgated in 1964 and amended in 1966, and
although declared obsolete by the Uniform Laws Commission (“ULC”) in 2000, it served
as a valuable resource to state lawmakers and still exists in various forms through state
uniform deceptive trade practices laws. Specifically, many states have modeled their
laws to include what the ULC termed “objectionable practices.” See Revised Uniform
Deceptive Trade Practices Act, Prefatory Note (1966) declared obsolete and removed
from the rolls of current acts in 2000 (“The Uniform Act is designed to bring state law up
to date by removing undue restrictions on the common law action for deceptive trade
practices. Certain objectionable practices are singled out, but the courts are left free to
fix the proper ambit of the act in case by case adjudication.”).
Generally, an act or practice is considered deceptive if (1) the representation,
omission or practice is likely to mislead consumers (2) who are acting reasonably under
the circumstances presented, and (3) the representation, omission or practice is
material. Notably absent is the requirement that the consumer actually be misled;
rather, an action may exist when the conduct is only likely to mislead. An act or practice
may be unfair when it causes or is likely to cause substantial consumer injury; such
injury cannot reasonably be avoided; and the injury is not outweighed by the benefit to
consumers or competition.
To better illustrate the proof elements of UDAP claims under state schemes that
have adopted the uniform act, we will focus on how the courts have treated such claims
under a particular state scheme which closely tracks the uniform act, in this instance,
that adopted by the State of Mississippi.
II.

Proof Elements of Claims Allowed Under UDAP Law in Mississippi
A.

Targeted Practices – Private Action

Mississippi unfair and deceptive trade practice law, like the laws of many other
states, has integrated the UDTPA’s list of objectionable practices into its statutory

scheme. This list is lengthy but not exhaustive. Because the statute specifically
recognizes these causes of action, the case law is naturally apt to develop these claims
more thoroughly as plaintiffs bring causes of action under the statute. There are
currently thirteen prohibited practices under Mississippi law, which are established in
Miss. Code Ann. § 75-24-5(2). These practices are as follows:
(a) Passing off goods or services as those of another;
(b) Misrepresentation of the source, sponsorship, approval, or
certification of goods or services;
(c) Misrepresentation of affiliation, connection, or association with, or
certification by another;
(d) Misrepresentation of designations of geographic origin in connection
with goods or services;
(e) Representing that goods or services have sponsorship, approval,
characteristics, ingredients, uses, benefits, or quantities that they do
not have or that a person has a sponsorship, approval, status,
affiliation, or connection that he does not have;
(f) Representing that goods are original or new if they are reconditioned,
reclaimed, used, or secondhand;
(g) Representing that goods or services are of a particular standard,
quality, or grade, or that goods are of a particular style or model, if
they are of another;
(h) Disparaging the goods, services, or business of another by false or
misleading representation of fact;
(i) Advertising goods or services with intent not to sell them as
advertised;
(j) Advertising goods or services with intent not to supply reasonably
expectable public demand, unless the advertisement discloses a
limitation of quantity;
(k) Misrepresentations of fact concerning the reasons for, existence of,
or amounts of price reductions;
(l) Advertising by or on behalf of any licensed or regulated health care
professional which does not specifically describe the license or
qualifications of the licensed or regulated health care professional;
(m) Charging an increased premium for reinstating a motor vehicle
insurance policy that was cancelled or suspended by the insured
solely for the reason that he was transferred out of this state while
serving in the United States Armed Forces or on active duty in the

National Guard or United States Armed Forces Reserve. It is also an
unfair practice for an insurer to charge an increased premium for a
new motor vehicle insurance policy if the applicant for coverage or
his covered dependents were previously insured with a different
insurer and canceled that policy solely for the reason that he was
transferred out of this state while serving in the United States Armed
Forces or on active duty in the National Guard or United States
Armed Forces Reserve. For purposes of determining premiums, an
insurer shall consider such persons as having maintained continuous
coverage. The provisions of this paragraph (m) shall apply only to
such instances when the insured does not drive the vehicle during
the period of cancellation or suspension of his policy.
Miss. Code Ann. § 75-24-5(2). The UDTPA contains twelve objectionable practices;
Mississippi law contains thirteen, and other states that have used UDTPA as a guide
may have fifteen or more.
Each of these prohibited practices operates as an independent cause of action
with its own proof requirement. However, there are several mandates built into the
statutory scheme which serve as hurdles that a private plaintiff must clear in order to
pursue a claim in court. For example, in order to recover under MCPA, plaintiff must
first pursue an informal dispute resolution program which has been approved by the
Attorney General. Miss. Code Ann. § 75-24-15(2). This requirement converts into an
element of every claim because failure to complete this prerequisite will cause plaintiff’s
action to be dismissed. Cole v. Chevron USA, Inc., 554 F. Supp. 2d 655, 667 (S.D.
Miss. 2007) (“defendants[’] strongest argument for the dismissal of Count I is that in
addition to its “purchase” requirement, the CPA section authorizing private rights of
action contains a prerequisite that the plaintiffs attempt to resolve their CPA claims
through the auspices of the Attorney General’s office prior to filing suit”); Taylor v.
Southern Farm Bureau Casualty Co., 954 So. 2d 1045, 1049 (Miss. Ct. App. 2007)
(concluding that dismissal of plaintiff’s claims was appropriate because she did not
attempt to resolve the claim through an informal dispute settlement program approved
by the Attorney General). Likewise, plaintiffs must establish a “purchase or lease” of
goods or services “primarily for personal, family or household purposes.” Cole, 554 F.
Supp. 2d at 666.
Each claim for relief under a specific provision of Miss. Code Ann. § 75-24-5(2)
requires that plaintiff plead the appropriate set of facts. For example, in order to avoid
summary judgment on his claim that defendant represented that goods are original or
new when they are reconditioned, reclaimed, used, or secondhand under Miss. Code
Ann. § 75-24-5(2)(f), plaintiff must allege that he selected a “new” vehicle which the
seller represented as new, and that, when the seller represented the vehicle as new,
that representation carried with it the connotation that the vehicle had never been
damaged. Holman v. Howard Wilson Chrysler Jeep, Inc., 972 So. 2d 564 (Miss. 2008).
Plaintiff must also plead that, based on this and similar representations, he decided to
and did purchase the vehicle. Id.

In order to recover under Miss. Code Ann. § 75-24-5(2)(g) for misrepresenting
the quality or grade of goods or services, plaintiff must plead that the thing purchased
qualifies as a “good” or “service.” Burley v. Homeowners Warranty Corp., 773 F. Supp.
844 (S.D. Miss. 1990). In Burley, the court held that a construction defect insurance
policy was not a good or services under the MCPA and therefore, plaintiff could not
establish a cause of action under Miss. Code Ann. § 75-24-5(2)(g). Id. at 863. In order
to recover for a defendant’s advertising goods and services with the intent not to sell
them under Miss. Code Ann. § 75-24-5(2)(i), the plaintiff must establish that the
advertising was an advertisement and offer to the general public. Deer Creek Constr.
Co. v. Peterson, 412 So. 2d 1169, 1173-1174 (Miss. 1982). Advertising does not
include statements made during negotiation. Id.
Making matters even more amorphous, an MCPA claim may rely so heavily on
the establishment of other claims that it succeeds or fails based on the successful
pleading and proof of the elements of those other claims. See, e.g., Hardy Bros. Body
Shop, Inc. v. State Farm Mut. Auto. Ins. Co., 848 F. Supp. 1276, 1289 (S.D. Miss. 1994)
(“Inasmuch as the plaintiffs' claims of unfair trade practices rest heavily upon the
assertions of disparagement, libel, slander, and misrepresentation, this court finds no
violations of Miss. Code Ann. § 75-24-5 (b), (c), (e) and (h) for many of the reasons
above stated with regard to the slander and defamation issue. This court is
unpersuaded by the evidence presented that State Farm made misrepresentations
concerning certification of any automobile repair services . . . .”).
B.

Targeted Practices – State Action

The Attorney General may also bring a claim for knowing and willful use of any
unfair or deceptive trade practice, method or act prohibited by Section 75-24-5. Miss.
Code Ann. § 75-24-19. In order for the State to recover the civil penalties under the
statute, the court must find, by clear and convincing evidence, that a person knowingly
and willfully used any unfair or deceptive trade practice, method or act prohibited by
Section 75-24-5. Id.; see also Hood ex rel. Miss. v. Bristol-Myers Squibb Co., 2013 U.S.
Dist. LEXIS 90540, at *15, 2013 WL 3280267 (N.D. Miss. June 27, 2013); Pickering v.
Hood, 95 So. 3d 611, 616 (Miss. 2012). For the purpose of the burden of proof, a
knowing and willful violation occurs when the court finds from clear and convincing
evidence “that the party committing the violation knew or should have known that his
conduct was a violation of Section 75-24-5.” Miss. Code Ann. § 75-24-19.
The Mississippi Supreme Court affirmed an award in favor of the Attorney
General in Southwest Starving Artist Group v. State, 364 So. 2d 1128 (Miss. 1978). In
Southwest, the Attorney General brought an action to enjoin defendants from
advertising or conducting the sale of any painting under the name “Southwest Starving
Artist Art Sale” and assessed civil penalties of $1,500 against the group. Id. The
county court found that the advertising violated Miss. Code Ann. §§ 75-24-5(b), (c), (d),
and (e). Id. The chancellor’s reasoning in affirming the lower court, which the Supreme
Court found to be justified, sounds strikingly similar to the elements of an action for
negligent misrepresentation. Id. (“It was entirely possible for a reasonable person to
believe after seeing and hearing the advertising complained of to believe that this sale
was being put on by a group of artists who were desperate or hurting and wanted to part

with their paintings at an extremely reasonable or below reasonable price; that they
were either local as in Southwest Jackson or regional as in Southwest United States or
the Texas area, when in truth the Defendant is owned by one person and ninety percent
of the art he sells is from Hong Kong. It is also true that the paintings carried names
which indicated a different origin than from what was otherwise portrayed by the
publicity.”). The court discussed the relevant facts, specifically, that the representation
was false, that people relied on that representation, and that such reliance was
reasonable. Id. at 1130-1131.
C.

Elements of Other Causes of Action

The MCPA creates a private right of action for “price gouging.” Miss. Code Ann.
§ 75-24-25(2). A cause of action for price gouging requires proof that the “‘value
received’ for a good or services ‘sold within [a] designated emergency impact area’
exceeds ‘the prices ordinarily charged for comparable goods or services in the same
market area.’” Cole v. Chevron USA, Inc., 554 F. Supp. 2d 655, 666 (S.D. Miss. 2007)
(noting, however, an ambiguity in the plain language of the Miss. Code Ann. § 75-24-25
prohibition against price gouging and the legislative history with respect to the
availability of a private right of action). Built into the rules is a requirement that the
plaintiff plead the requisite facts under the statute. Id. For example, a plaintiff must
allege that he is a consumer and that he made a “purchase” as required by Miss. Code
Ann. §§ 75-24-15 and 75-24-25. Id.
Of course, actions that were available under common law or by statute are still
available if the allegedly offending conduct fits the proof requirements for those claims.
For example, in order to prove common law fraud under Mississippi law, a consumer
must allege (1) a representation, (2) its falsity, (3) its materiality, (4) the speaker's
knowledge of its falsity or ignorance of its truth, (5) his intent that it should be acted
upon by the person and in the manner reasonably contemplated, (6) the hearer's
ignorance of its falsity, (7) reliance upon its truth, (8) a right to rely on the
representation, and (9) an injury proximately caused by the reliance on the
representation. Taylor v. Southern Farm Bureau Casualty Co., 954 So. 2d 1045, 1049
(Miss. Ct. App. 2007). If a plaintiff has an opportunity to investigate statements upon
which she allegedly relied, the plaintiff cannot be said to have reasonably relied on
those statements. Martin v. Winfield, 455 So.2d 762, 765-66 (Miss. 1984); see also
Taylor, 954 So. 2d at 1049 (where plaintiff accepted insurance payment for her
damaged vehicle without investigating the value of the vehicle, she could not prove
reasonable reliance on the insurer’s estimate of the vehicle’s value). Also, as noted
above, a plaintiff that has a claim under the MCPA will often meet the elements for
negligent misrepresentation. The MCPA does not in any way restrict a claimant’s ability
to seek actions under the common law or by another statute.
III.

Conclusion

Private action under the uniform deceptive trade practices acts is dynamic and
growing. An MCPA action is seemingly limited only by the creativity of private plaintiffs
and rulemaking authorities, including State legislatures and Attorneys General. Thus,
guiding a corporation through the risks associated with unfair and deceptive trade

practices actions requires attention and vigilance. The passage of statutes like the
Dodd-Frank Act can easily change the law or expand the rulemaking authority of entities
like the Consumer Financial Protection Bureau and open up companies to liability by
making an action unlawful based on the sophistication of the prospective plaintiff. As
unfair and deceptive trade practices law in certain areas takes shape, defense counsel
has no stronger ally than the well-defined law in his jurisdiction which makes concrete
an area of the law that might otherwise be nebulous.

Chapter Four
Unfair and Deceptive Trade Practices and Consumer
Protection:
Damages in UDAP Claims
Michael C. Bruck
Williams Montgomery & John, LTD
Chicago, Illinois
I.

Introduction

Over the years, the principles guiding the calculation and proof of damages have
become increasingly complex and are infused with concepts from economics,
accounting, and finance of other fields. The Unfair and Deceptive Trade Practice Acts
(“UDTPA”) passed by state lawmakers in various states, however, has sought to
change the complexity in calculating damages by codifying such relief in the statute
itself. Unlike the Federal Trade Commission Act (15 U.S.C. § 45(a)(1) (2006)), state
unfair trade practices acts typically provide consumers with a private right of action for
unfair trade practices. These states also have distinguishing requirements for obtaining
treble damages. Like consumers, businesses have discovered enhanced rights under
the UDTPAs that has created a battleground of business litigation in states that have
them.
Although many of the states adopting UDTPAs seek to regulate similar conduct,
the remedies afforded can vary. For instance, some states provide injunctive relief,
while others allow recovery of monetary damages. Approximately half of the states with
UDTPA laws allow plaintiffs to recover treble damages for violating state statutes.
Some states impose “automatic” treble damages, requiring a showing of intent or
willfulness on the defendant’s part. Other states, however, have a mechanism for treble
damages but give the court discretion in the amount of trebling and the award itself.
This section briefly identifies the different types of damages available to private
plaintiffs in UDTPA litigation. We will focus on how the states treat damages generally,
while explaining, in greater detail, the type of recoverable damages in Illinois.
II.

The Type of Damages Available under UDTPA
A.

Targeted Practices Generally

A strong consumer movement in the 1960s helped raise awareness of the
weakness in remedies available to consumers who brought claims against businesses.
UDPTAs offer lower standards of proof while enhancing a plaintiff’s selection of
remedies. See Hangman Ridge Training Stables v. Safeco Title Ins., 105 Wash.2d 778
(1986). Awards of attorneys’ fees are one component of recoverable damages in many
states. Under the American Rule, a successful consumer plaintiff generally had no right

to an award of his or her attorneys’ fees. Such fees imposed a high barrier of entry
upon consumers interested in filing lawsuits seeking redress for fraud,
misrepresentation, or breach of contract. Likewise, at common law, punitive damages
awards were discretionary and the standards regulating such awards were vague. As
discussed below, plaintiffs suing under the UDTPA may be able to recover punitive or
treble damages. Consumers previously did not have much, if any, leverage to
encourage settlement or deter fraudulent conduct. The enactment of state UDTPAs,
however, has changed the way both plaintiffs and defendants approach consumer fraud
litigation.
1.

The Bellwether States

In 1967, Massachusetts was the first state to enact a UDTPA. See Chapter 93A
of the Massachusetts General Laws. Similar to the FTC, Chapter 93A prohibited “unfair
methods of competition and unfair or deceptive acts or practices.” Massachusetts also
allowed the prevailing plaintiff to recover actual damages and attorneys’ fees.
Furthermore, upon a showing of willful or knowing conduct, a plaintiff could receive a
mandatory award of at least double and up to treble the amount of actual damages.
When the law first went into effect, however, it only allowed consumers or the state
attorney general to have private rights of action. Gilleran, supra.
Massachusetts amended its law in 1972, adding a section conferring a private
right of action to “any person who engages in the conduct of any trade or commerce…”
This language was likely added to deter fraud, deception, and overreaching in the
commercial markets while also redistributing the balance of power between small and
large businesses. A business plaintiff could now sue under the Massachusetts UDTPA
and, like a consumer plaintiff, was entitled to a lower standard of proof for liability and
enhanced remedies. Id.
Texas lawmakers were also one of the first states to allow businesses to bring
suit. In 1975, the legislature passed legislation redefining the term “consumer” to
include “an individual, partnership, corporation, or governmental entity…” So a
corporation could sue under its UDTPA, however, certain limitations were placed upon
Texas corporations. For instance, the business needed to have $25 million in assets or
less to have standing to sue under the statute.
2.

Actual Damages

Nearly all state UTDPAs allow a plaintiff to recover actual damages. However,
most state UTDPAs do not provide a formula by which actual damages are to be
calculated and the types of recoverable actual damages vary from state to state.
Causal Link
Most states only allow a plaintiff to recover those damages that were “caused” by
the defendant’s conduct. For instance, in Texas, a plaintiff cannot recover damages if
the plaintiff cannot prove actual reliance on the defendant’s alleged deceptive or unfair
practice. Cruz v. Andrews Restoration, Inc., 364 S.W.3d 817, 822-24 (Tex. 2012). In a
Washington case, a plaintiff was not permitted to recover damages where he could not

prove that he actually relied on a broker’s misrepresentation concerning the boundary of
the property he recently purchased. Nuttal v. Dowell, 639 P.2d 832, 840 (Div. 2 1982).
Likewise, a plaintiff-listener who sued a radio station under the Florida Deceptive and
Unfair Trade Practices Act for prematurely terminating a promotional contest could not
recover because the loss of opportunity to enter the contest did not amount to actual
damages. Macias v. HBC of Florida, Inc., 694 So. 2d 88 (Fla. Dist. Ct. App. 3d Dist.
1997).
Some states require a plaintiff to demonstrate that the plaintiff’s losses were a
“reasonably foreseeable” consequence of the defendant’s conduct. For example, in a
Connecticut case, a court determined that a public official who was incorrectly
implicated in a bribery scheme could not recover under Connecticut’s Uniform Trade
Practices Act because the plaintiff’s injury resulted from the fallout after the scheme was
exposed and not from the scheme itself. Abrahams v. Young and Rubicam, Inc., 692
A.2d 709 (Conn. 1997). More specifically, the court found that damage to the plaintiff’s
reputation was not a reasonably foreseeable consequence of the scheme. Id. In
contrast, in an Oregon case, plaintiffs claimed they had been misled into enrolling into a
vocational school by false representations about the institution’s placement rates.
Beckett v. Computer Career Institute, Inc., 852 P.2d 840 (Or. 1993). Those plaintiffs
were permitted to recover as damages the income lost when the plaintiffs terminated
their employment to take courses at the institution because the damages were
reasonable and foreseeable. Id.
Benefit of the Bargain
Most states permit a plaintiff to recover an amount sufficient to give the plaintiff
the benefit of the bargain. Benefit of the bargain damages are attractive and powerful
because they often provide greater recovery than actual damages. For example, in
Missouri, a plaintiff-purchaser of a defective hot tub was not entitled to a refund of the
purchase price, but instead, was entitled to benefit of the bargain damages -- the
difference between the actual value of the hot tub and the value it would have had if it
had been represented properly. Sunset Pools of St. Louis, Inc. v. Schaefer, 869 S.
W.2d 883 (Mo. Ct. App. E.D. 1994). In an Indiana case, a plaintiff’s damages were
determined to be the amount by which the reconstruction exceeded insurance proceeds
where a contractor fraudulently misrepresented that he could reconstruct a home
destroyed by fire for an amount not to exceed the insurance proceeds. Captain & Co.,
Inc. v. Stenberg, 505 N.E.2d 88 (Ind. Ct. App. 1987).
Mental Anguish
Generally, states will not allow a plaintiff to recover for emotional distress alone.
See, e.g., Morse v. Mutual Federal Sav. & Loan Ass’n of Whitman, 536 F. Supp. 1271
(D. Mass. 1982); Betsinger v. D.R. Horton, Inc., 232 P.3d 433 (2010); Gennari v.
Weichert Co. Realtors, 691 A.2d 350 (N.J. 1997). In some states, emotional distress
damages may be recovered absent physical injury if there is proof of fraud or other
culpable mental state. For instance, in Texas, a plaintiff may recover for emotional
distress in a deceptive trade practices case if the plaintiff can prove that the defendant’s
conduct was committed in a grossly negligent manner, or with intent, recklessness, or

actual awareness of the falsity of the conduct. See Gulf States Utilities Co. v. Low, 79
S.W.3d 561 (Tex. 2002). In other states, a plaintiff is permitted to recover emotional
distress damages. For example, a plaintiff can recover actual damages for mental
anguish and humiliation under Louisiana’s Unfair Trade Law. Vercher v. Ford Motor
Co., 527 So. 2d 995, 100 (La. Ct. App. 3d Cir. 1988). Likewise, damages for emotional
distress are recoverable as actual damages under Virginia’s Consumer Protection Act.
Barnette v. Brook Road, Inc., 429 F. Supp. 2d 741 (E.D. Va. 2006).
Physical Pain and Suffering
Damages for physical pain and suffering are sometimes recoverable if caused by
a deceptive or unfair trade practice. For example, in New Jersey, a plaintiff was
permitted to recover the cost of medical expenses incurred to correct the physical
injuries that resulted from the plaintiff’s use of an intrauterine birth control device where
the manufacturer deceptively failed to disclose the risks associated with its use. Jones
v. Sportelli, 399 A.2d 1047, 1051 (Law. Div. 1979).
3.

Consequential Damages

Damages under UDTPAs are not always limited to direct economic loss. Most
states allow a plaintiff to recover consequential damages in addition to actual damages.
For instance, in a Texas case, a plaintiff was permitted to recover the cost of a rental
car where a mechanic would not release the plaintiff’s car after the plaintiff refused to
pay for excess repairs that were not authorized. Hyder-Ingram Chevrolet, Inc. v.
Kutach, 612 S.W.2d 687 (Tex. Civ. App. 14th Dist. 1981). In a Delaware case, a
plaintiff-buyer of real property was permitted to recover lost profits from the nursing
home the plaintiff planned to operate on the property after the seller failed to mention
that the proper was subject to imminent foreclosure. Nash v. Hoopes, 332 A.2d 411,
414 (Del. Super. Ct. 1975). In Ohio, a potential purchaser of a customized yacht was
permitted to recover towing costs, gas costs, costs associated with a damage survey,
and dock rental costs when the yacht caught fire while the potential purchaser was
taking it on a test run. Brenner Marine, Inc. v. George Goudreau, Jr. Trust, 1995 WL
12118 (Ohio Ct. App. 6th Dist. 1995).
4.

Rescission and Restitution

Rescission and restitution is generally available to plaintiffs in unfair and
deceptive trade practices cases. In Illinois, consumers who joined a “buyers club” as a
result of various misrepresentations were permitted to rescind their contracts and
recover the money they paid to join the club. American Buyers Club of Mt. Vernon, Ill.,
Inc. v. Honecker, 46 Ill. App. 3d 252 (5th Dist. 1977). In Montana, a car buyer was
entitled to rescind the purchase contract and recover the purchase price where the
buyer had been misled by a misrepresentation that the used car was in good condition
when in reality the car’s frame was severely cracked. T & W Chevrolet v. Darvial, 641
P.2d 1368 (Mont. 1982). In North Carolina, a consumer was able to recover full
restitution for a worthless product without even returning the product. State ex rel.
Edmisten v. Zim Chemical Co., Inc., 263 S.E.2d 849 (N.C. 1980).

Other courts take a more restrictive approach. For instance, in one Georgia
case, the court determined that although a spa membership contract violated the Fair
Business Practices Act, the contract was not thereby void. Sacks v. McCrory, 274
S.E.2d 158 (Ga. App. 1980). In Ohio, the court determined in a case involving a home
improvement contract that rescission and restitution was not available under Ohio’s
Consumer Sales Practices Act because there had been substantial change in the
subject of the consumer transaction. Reichert v. Ingersoll, 480 N.E.2d 802 (Ohio.
1985). In a Connecticut case involving misrepresentations in a sale of a convenience
store franchise, a court held that restitution was not proper because the franchise
buyers, at that point, had received five years of intangible or difficult to quantify benefits.
Aurigemma v. Arco Petroleum Products Co., 734 F. Supp. 1025 (D. Conn. 1990). The
plaintiffs were only entitled to recover the diminution in the value of the franchise as a
result of the misrepresentations.
5.

Injunctive Relief

Every state attorney general has the authority to seek injunctive relief, and a
majority of states also authorize individuals to seek not only damages for their own
injuries but also to act as a private attorney general to seek to enjoin any future
violations of state consumer protection laws. Like most injunction cases, consumer
protection act plaintiffs must establish an irreparable injury to obtain injunctive relief.
Single plaintiffs may not be able to meet this burden because that plaintiff may not be
able to convince a court that he or she will fall for the same deceptive or unfair practice
again. As a result, class actions are usually more appropriate for injunctions that seek
to deter future violations. However, of note is a Washington state plaintiff was able to
enjoin a business from future violations, however, despite the fact that he would no
longer be personally affected. To do otherwise, said the court, would permit a
“multiplicity of suits” to develop while the deceptive practices continued. Hockley v.
Hargitt, 82 Wash. 2d 337, 510 P.2d 1123, 1132, 1133 (1973)
Whether injunctive relief is available to an individual plaintiff may also depend on
whether the plaintiff has suffered injury. For instance, a private plaintiff seeking
injunctive relief in New Jersey must show that he has suffered an ascertainable loss
from the challenged practice. Weinberg v. Sprint Corp., 173 N.J. 233, (2002). Likewise,
in California “private attorneys general” must show that they have “suffered injury in fact
and lost money or property as a result of … unfair competition.” Cal. Bus. & Prof. Code
§ 17204. On the other hand, actual damages are nor required for a private plaintiff to
seek injunctive relief on behalf of the public in states such as Alaska and New York.
Smallwood v. Central Peninsula General Hosp., 151 P.3d 319 (Alaska 2006); McDonald
v. North Shore Yacht Sales, Inc., 513 N.Y.S.2d 590 (Sup 1987).
6.

Attorneys’ Fees

Over the years, states have passed their own version of the UDTPA, offering
plaintiffs enhanced remedies. The mandatory or discretionary award of attorneys’ fees
to prevailing plaintiffs has redistributed power in this type of litigation. In California, for
example, a consumer is awarded reasonable attorneys’ fees when the benefit is
conferred upon the public, the financial burden of private enforcement makes an award

appropriate, and the fees should not be paid out of the recovery. See Cal. Civ. Proc.
Code § 1021.5; In addition, there is a provision for consumers for claims under the Cal.
Consumers Legal Remedies Act, Cal Civil Code § 1780(d). Under Florida’s UDTPA,
however, attorneys’ fees may be awarded to the prevailing party. The court, however,
has discretion to award fees to either side. See Mandel v. Decorator’s Mart, Inc., 965
So.2d 311 (Fla. Dist. Ct. App. 2007). Some states even go so far as to allow the
amount of attorney fees awarded to be determined by the jury. See Thorsen v. Durkin
Development, LLC, 129 Conn.App. 68 (2011). Attorneys’ fees are also recoverable by
a party successfully seeking injunctive relief for a UDTPA violation. See Airflo A/C &
Heating v. Pagan, 929 So. 2d 739 (Fla.App. 2006).
The potential of an attorneys’ fee award aids plaintiffs in bringing these claims as
the net recovery of a successful plaintiff under a UDTPA would at least be equal to its
actual damages.
7.

Punitive Damages

Finally, UDPTAs provide for awards of multiple or punitive damages. In most
states, consumers cannot recover damages for the same conduct under multiple legal
theories. For example, a plaintiff usually is not entitled to punitive damages under
common-law breach of contract and treble damages for violation of the state unfair
trade practices act, when the conduct giving rise to the causes of action is the same. In
Tennessee, among other states with similar laws, consumer plaintiffs suing under
Tennessee’s Consumer Protection Act (“TCPA”) may elect their punitive damages
remedy. See Concrete Spaces v. Sender, 2 S.W.3d 901, 909 (Tenn. 1999) (holding
that a successful plaintiff could elect to recover either punitive damages under a
common-law theory or treble damages under the TCPA).
Some states take actual damages and use a multiplier, while other states offer
unlimited punitive damages to prevailing plaintiffs. Take, for example, South Carolina’s
Unfair Trade Practices Act (“SCUTPA”), which imposes mandatory treble damages for a
willful and knowing violation. A violation of SCUTPA is willful when the defendant
“should have known” that his actions would violate SCUTPA. See GTR Rental, LLC v.
Dalcanton, 547 F. Supp. 2d 510, 518, 521 (D.S.C. 2008) (upholding both the punitive
and treble damages awards, observing that the evidence supported findings of separate
and distinct wrongs for fraud and violation of the SCUTPA). Likewise, in Delaware,
monetary damages are automatically trebled. Delaware’s Uniform Deceptive Trade
Practices Act expressly states, “if damages are awarded to the aggrieved party under
the common law or other statutes of this State, such damages awarded shall be treble
the amount of actual damages proved.” See Del. Code Ann. tit. 6, § 2533(c) (1998).
Most courts agree that proof of a defendant’s unfair or deceptive conduct was
willful or knowing is a necessary prerequisite for any award of multiple damages. The
purpose of awards of multiple or punitive damages is to promote settlement in particular
cases, encourage injured parties to file suit, and deter business fraud. See Kenai
Chrysler Center v. Denison, 167 P. 3d 1240, 1260 (Alaska 2007).

B.

Illinois Consumer Fraud and Deceptive Trade Practices Act

In Illinois, private individuals may bring actions under §10a of the Consumer
Fraud and Deceptive Business Practices Act (“ICFDBPA”). See 815 ILCS 505/1, et
seq. The court may award actual damages, injunctive relief, attorneys’ fees, and costs
to the prevailing party. A plaintiff who is not a consumer can only maintain a claim by
alleging a consumer nexus, which involves trade practices directed to the market
generally or that otherwise implicate consumer protection concerns. See Harris v. JAT
Trucking of Illinois, Inc., No. 07-CV-2210, 2009 WL 2222740 at *9 (C.D.Ill. July 24,
2009).
1.

Actual Damages

Section 10a(a) of the ICFDBPA states that “[a]ny person who suffers actual
damage as a result of a violation of this Act committed by any other person may bring
an action against such person. The court, in its discretion may award actual economic
damages or any other relief which the court deems proper…”
Illinois courts have held that a private right of action does not arise without both a
violation and damages. See Duran v. Leslie Oldsmobile, Inc., 229 Ill.App.3d 1032 (2d
Dist. 1992). A plaintiff must plead proximate causation and that he or she was
deceived. See Oliveira v. Amoco Oil Co., 201 Ill.2d 134, 776 N.E.2d 151 (2002). A
plaintiff’s allegations of aggravation, inconvenience, mental anguish, and emotional
distress suffered as a result of Defendant’s conduct are sufficient to plead damages.
See Fleming-Dudley v. Legal Investigations, Inc., No. 05 C 4648, 2007 WL 952026 at
*10 (N.D.Ill. Mar. 22, 2007). In Demitro v. General Motors Acceptance Corp., the court
held that the plaintiff suffered substantial injury because his vehicle was wrongfully
repossessed and his credit rating was damaged. 388 Ill.App.3d 15 (1st Dist. 2009).
However, a consumer is not injured by an inaccurate credit report unless false
information in the plaintiff’s credit report is communicated to and used by a third party.
Reeder v. HSBC USA, Inc., No. 09-cv-2043, 2009 WL 4788488 at *13 (N.D.Ill. Dec. 8,
2009).
2.

Injunctive Relief

In 1990, the Illinois legislature amended the ICFDBPA to allow injunctive relief
when appropriate. See 815 ILCS 505/10a(c). The courts have found that a consumer
must allege facts that would indicate that he or she is likely to be damaged in the future.
See Howard v. Chicago Transit Authority, 402 Ill.App.3d 455 (1st Dist. 2010) (denying
the injunction because consumer had ceased using Chicago Transit Authority transit
cards that were subject of complaint and therefore was not likely to suffer same harm
complained of in the future). Illinois does not require proof of monetary damages, loss
of profits, or intent to deceive to obtain injunctive relief in cases of ongoing conduct.
See Chicago’s Pizza, Inc. v. Chicago’s Pizza Franchise Limited USA, 384 Ill.App.3d 849
(1st Dist. 2008). A plaintiff must seek injunctive relief within the three-year statute of
limitations. McCready v. Illinois Secretary of State, 382 Ill.App.3d 789 (3d Dist. 2008).

3.

Punitive Damages

The ICFDBPA does not specifically allow the courts to award punitive damages.
The courts, however, have interpreted the statute to include the awarding of punitive
damages. See 815 ILCS 505/10a states “the court, in its discretion may award actual
economic damages or any other relief which the court deems proper”; See also Black v.
Iovino, 219 Ill.App.3d 378, 580 N.E.2d 139, 162 Ill.Dec. 513 (1st Dist. 1991). Punitive
damages must be proportionate to the nature and enormity of the wrong. These
damages must be limited to an amount that would deter a person who was without
pecuniary resources. One Illinois court recently held it undisputed that punitive
damages are available for a violation under the Act. See Dubey v. Public Storage,
Inc., 395 Ill.App.3d 342 (1st Dist. 2009).
Punitive damages are properly assessed when one acts willfully, fraudulently, or
with such gross negligence as to indicate a wanton disregard for the rights of others.
See Gent v. Collinsville Volkswagen, Inc., 116 Ill.App.3d 496 (5th Dist. 1983). The
purpose of punitive damages is not to compensate the plaintiff but to punish the
defendant and to deter similar offenses in the future. See Johnston v. Anchor
Organization for Health Maintenance, 250 Ill.App.3d 393 (1st Dist. 1993). Illinois
appellate courts have adopted a three-step approach to review the trial court’s award of
punitive damages: (a) whether punitive damages are available as a matter of law for the
particular cause of action; (b) whether the defendant acted fraudulently, maliciously, or
in some other outrageous manner such as to warrant punitive damages; and (c) that the
trial court’s ultimate decision to impose punitive damages is reviewed for an abuse of
discretion. See Caparos v. Morton, 364 Ill.App.3d 159 (1st Dist. 2006).
Illinois has also awarded punitive damages only upon a showing of nominal
damages. In one such case, the plaintiff only proved nominal damages, and the trial
court acted within its discretion for awarding $300,000 in punitive damages. See
Kirkpatrick v. Strosberg, 385 Ill.App.3d 119 (2d Dist. 2008). On the other hand, the
courts have placed limitation on punitive damages, finding that a jury award of $20
million in punitive damages and no compensatory damages was excessive. See United
States ex rel. Pileco, Inc. v. Slurry Systems, Inc., No. 09 C 7459, 2013 WL 3774001 at
*2 (July 18, 2013).
4.

Attorneys’ Fees and Costs

Section 10a(c) of the ICFDBPA provides that “in any action brought by a person
under this Section, the court may grant…reasonable attorney’s fees and costs to the
prevailing party.” The award of attorneys’ fees and costs is also appropriate for
appellate work.
In Krautsack v. Anderson, the court held that when a prevailing defendant
petitions a court for reasonable attorneys’ fees under Section 10a(c), the court must first
make a threshold finding that the plaintiff acted in bad faith. The court considers the
following factors before approving attorneys’ fees: (1) the ability of the opposing party to
satisfy an award of fees; (2) whether an award of fees against the opposing party would
deter others from acting under similar circumstances; (3) whether the party requesting

fees sought to benefit all consumers or businesses or to resolve a significant legal
question regarding the Act; and (4) the relative merits of the parties’ positions. 223 Ill.2d
541 (2006). However, the court also held that when deciding whether to award a
prevailing plaintiff attorney’s fees, a threshold finding of bad faith on the part of the
defendant is not required. Id.
C.

Illinois Uniform Deceptive Trade Practices Act

Illinois also has a Uniform Deceptive Trade Practices (“IUDTP”) Act similar to
other states’ uniform acts. While the ICFDBPA is focused on the consumer, the IUDTP
allows businesses to recover for deceptive trade practices. See 815 ILCS 510/1(5).
The IUPTP allows for the same damages as are available for consumers under the
ICFDBPA. A person likely to be damaged by a deceptive trade practice of another may
be granted injunctive relief upon terms that the court considers reasonable. See 815
ILCS 510/3. However, costs or attorneys’ fees or both may be assessed against a
defendant only if the court finds that he has willfully engaged in a deceptive trade
practice. Id. Courts have defined “willful” as “voluntary and intentional, but not
necessarily malicious.” See Chicago’s Pizza, Inc. v. Chicago’s Pizza Franchise Limited
USA, 384 Ill.App.3d 849 (1st Dist. 2008).
III.

Conclusion

The states have demonstrated a significant interest in protecting consumers from
unfair and deceptive trade practices. Likewise, business claims under UDTPAs offer
great opportunities but also create risks. The lower standards of liability and much more
powerful remedies are more intriguing than standard tort or breach of contract claims.
But they also have many complex exceptions and limitations, requiring sophisticated
defensive strategies. Damages vary from state to state. The differences in the
statutory schemes can drastically affect the available remedies, particularly as they
relate to treble damages. A careful review of the applicable state statutes and
corresponding case law will offer guidance to parties on both sides of this type of
litigation.
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Consumer Protection in the United States:
A History and State Law Distinctions
Russell B. Morgan
Casey L. Miller

I.

HISTORY AND DEVELOPMENT OF FEDERAL AND STATE
CONSUMER PROTECTION ACTS
A.

Federal protection

Prior to the implementation of consumer protection acts in the U.S.,
theories of freedom of contract and caveat emptor – “let the buyer beware” –
controlled the merchant-consumer relationship. Spencer Webber Waller et al.,
Consumer Protection in the United States: An Overview, 4 EUR. J. CONSUMER L.
803 (2011). The economic boom in the early- and mid-twentieth century brought
with it many new products and innovations, creating the need for a means to
remedy breaches in the merchant-consumer relationship. Joanna M. ShepherdBailey, Consumer Protection Acts or Consumer Litigation Acts? A Historical and
Empirical Examination of State CPAs, AMERICAN TORT REFORM FOUNDATION,
www.atra.org. At that time, consumers’ recourse options were limited to suing
merchants either for breach of contract or, more commonly, for the common-law
tort of deceit (today’s fraud). Id. However, fraud claims presented challenges for
consumers who were often unable to prove an objective and deliberate false
statement or who had insufficient damages to warrant the expense of a lawsuit.
Id.
In response to a lack of consumer protection, Congress created the Federal
Trade Commission Act (“FTC Act”) in 1914, which prohibited “[u]nfair methods
of competition in or affecting commerce, and unfair or deceptive acts or practices
in or affecting commerce.” 15 U.S.C. § 45(a)(1). Given the overarching
prohibition on “unfair or deceptive acts,” Congress limited enforcement of the
FTC Act to a federal agency, rather than allowing suit by private plaintiffs, by
creating the Federal Trade Commission (“FTC” or “Commission”). ShepherdBailey, supra note 4. The purpose of this limitation was to allow for prosecution
of actual violations of the FTC Act, while preventing over-prosecution by private
parties for potentially baseless claims of unfairness and deception. ShepherdBailey, supra note 4.
The FTC has a “dual mission to protect consumers and promote
competition.” https://www.ftc.gov/about-ftc/what-we-do. It protects consumers
by “conduct[ing] investigations, su[ing] companies and people that violate the
law, develop[ing] rules to ensure a vibrant marketplace, and educat[ing]
consumers and businesses about their rights and responsibilities.” Id. As another
1

check on enforcement of the FTC Act, Congress limited the Commission’s power
by making injunctive relief the primary goal of any lawsuit brought under the
FTC Act, setting an expectation that the Commission’s members would be well
versed in business and commercial matters, and requiring the Commission to
consider the public interest, not merely an individual’s interest, in bringing suit.
Shepherd-Bailey, supra note 4.
Other federal agencies are also tasked with protecting consumers. For
example, the U.S. Consumer Product Safety Commission (“CPSC”) is “charged
with protecting the public from unreasonable risks of injury or death associated
with the use of the thousands of types of consumer products.”
http://www.cpsc.gov. The U.S. Food and Drug Administration “(“FDA”) is
responsible for “protecting the public health by assuring the safety, efficacy and
security of human and veterinary drugs, biological products, medical devices, our
nation’s food supply, cosmetics, and products that emit radiation.”
http://www.nhtsa.gov. http://www.fda.gov. In addition, the National Highway
Traffic Safety Administration (“NHTSA”) is tasked with ensuring consumer
protection for automobiles, trucks, and motorcycles. http://www.nhtsa.gov. The
Federal Communications Commission (“FCC”) is responsible for broadcast
communications and communication common carriers. http://www.fcc.gov.
Most recently enacted, the Dodd-Frank Wall Street Reform and Consumer
Protection Act of 2009 (“Dodd-Frank”) includes the “Consumer Financial
Protection Act of 2010,” which established the Consumer Financial Protection
Bureau to provide for regulation of various consumer financial products and
services. http://www.consumerfinance.gov.
B.

State Action

In the 1960’s, states began to enact a series of their own consumer
protection acts (“CPAs”), both in response to the public’s view that the FTC was
vastly ineffective and in response to a continuously growing marketplace that
made recourse for the average consumer increasingly difficult. See Albert
Norman Sheldon & Stephen Gardner, A Truncated Overview of State Consumer
Protection Laws, C888 ALI-ABA 375, 380 (1994). Many states initially adopted
“Little FTC Acts,” which were modeled off of the FTC Act and which similarly
made unlawful “unfair and deceptive acts.” Shepherd-Bailey, supra note 4. In
addition, several model laws were developed to address consumer-merchant
issues at the state level. Sheldon & Gardner, supra note 18, at 380.
In 1964, the National Conference of Commissioners on Uniform State
Laws and the American Bar Association approved the Uniform Unfair and
Deceptive Trade Practices Act (“UDTPA”). Sheldon & Gardner, supra note 18,
at 380. The UDTPA only provided for injunctive relief from future harm, but
some states that adopted forms of the UDTPA also allowed plaintiffs to collect
damages. Sheldon & Gardner, supra note 18, at 381. It specifically defined
deceptive trade practices to include trademark and trade name infringement,
passing off goods as those of another, bait and switch, disparagement,
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misrepresentations of standards, origins or quality of goods, and misleading price
comparisons. Sheldon & Gardner, supra note 18, at 381. The UDTPA did not
require consumers to prove actual confusion, reliance, damage, or intent to
deceive. Sheldon & Gardner, supra note 18, at 381. In addition, in 1971, the
National Conference of Commissioners on Uniform State Laws and the American
Bar Association approved the Uniform Consumer Sales Practices Act
(“UCSPA”). Sheldon & Gardner, supra note 18, at 381. The UCSPA also
provided specific examples of deceptive conduct as did the UDTPA, set forth
non-exclusive factors to consider when determining if sales practices were
“unconscionable,” and established an enforcement agency with general
administrative powers. Sheldon & Gardner, supra note 18, at 381-82.
Also in 1971, the Commission issued the Model Unfair Trade Practices
and Consumer Protection Law (“UTPCPL”), which synthesized many state laws
and other model laws. Shepherd-Bailey, supra note 4. The UTPCPL greatly
expanded private remedies by allowing for both injunctive relief and civil
penalties. Shepherd-Bailey, supra note 4. It authorized consumer class actions,
individual rights of action if the damages exceed two-hundred dollars, and
provided for attorneys’ fees against any violator. Shepherd-Bailey, supra note 4.
Today, most states have adopted some form of the FTC Act and variations of the
model laws.
In addition to state statutory causes of action, the common law also
provides consumer protection. Common law torts available to consumers include
deceit, fraud, and misrepresentation. Waller et al., supra note 3. However, the
torts of deceit and fraud require proof that a merchant intentionally concealed or
made a false representation of a material fact, knowing that the representation was
false, and intending to induce the consumer to act based on the false statement.
Waller et al., supra note 3. Such causes of action allow consumers to recover
actual or punitive damages, rescission of the transaction, or benefit-of-the-bargain
damages. Waller et al., supra note 3.
Consumers also have the option of bringing a cause of action under breach
of warranty theories. Warranties ensure that consumers receive what they have
bargained for, despite a lack of merchant misrepresentation. Waller et al., supra
note 3. Every state, except for Louisiana, has adopted the framework of Article 2
of the Uniform Commercial Code, which provides consumer protection through
express and implied warranties. U.C.C. § 2-313. While express warranties only
provide protection with regard to a merchant’s explicit statements, all goods sold
by a merchant have an implicit warranty that they are “fit for the ordinary
purposes for which such goods are used.” U.C.C. § 2-314.
II.

STATE CONSUMER PROTECTION ACT DISTINCTIONS

Today, most states have implemented statutes modeled after the FTC Act
and other model laws to some extent, which are aimed at prohibiting unfair and
deceptive acts by merchants. Under these state statutes, State Attorney Generals
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typically have the authority to seek injunctions, and certain states allow for use of
civil and criminal penalties.
While most states have adopted some form of consumer protection laws,
these laws vary greatly from state to state in both statutory language and
interpretation. For example, what constitutes a “consumer” for standing purposes
varies by state. In Tennessee, a business can sue another business or supplier
under the Tennessee CPA when the plaintiff acted as a consumer. T.C.A. §§ 47–
18–101 et seq.; see also D. Wes Sullenger, Only We Can Save You: When and
Why Non-Consumer Businesses Have Standing to Sue Business Competitors
Under the Tennessee Consumer Protection Act, 35 U. MEM. L. REV. 485, 486
(2005). Also in Tennessee, purchasers of real estate are considered consumers
under the CPA, Klotz v. Underwood, 563 F. Supp. 335 (E.D. Tenn. 1982), while
some states do not allow such purchasers to sue as consumers. See e.g., Stagner
v. Friendswood Development Co., 620 S.W.2d 103 (Tex. 1981). Applying
Tennessee law, the court in Klotz denied a seller’s motion to dismiss for failure to
state a claim when purchasers experienced problems with an old home that had
been remodeled and sued under the Tennessee Consumer Protection Act. Klotz,
563 F. Supp. at 335. However, the court in Stagner held that purchasers of real
property who brought suit against the developer of a subdivision were not
consumers under the Texas Deceptive Trade Practices Consumer Protection Act.
Stagner, 620 S.W.2d at 103.
In addition, some state CPAs narrowly prohibit “deceptive” acts or
practice (see e.g., Ga. Code Ann. § 10-1-372; Kan. Stat. Ann. § 50-626; S.D.
Codified Laws Ann. § 37-24-6), while others are more expansive in prohibiting
“unfair” and “unconscionable” behavior (see, e.g., Ala. Code § 8-19-5; Alaska
Stat. § 45.50.471; Fla. Stat. Ann. § 501.201; Miss. Code Ann. § 75-24-5; N.J.
Rev. Stat. § 56:8-2; N.C. Gen. Stat. § 75-1.(a); S.C. Code Ann. § 39-5-20). What
constitutes “unfair” or “unconscionable” behavior also varies by state.
Another variation in state CPAs is that only some states allow for
consumers to bring private causes of action. See, e.g., Mich. Comp. Laws
§ 19.418(11); N.J. Stat Ann. § 56:8-2.12; Or. Rev. Stat. § 646.150. Further, some
states explicitly allow claims to be brought as class actions, while others do not.
Two of the states that provide for the use of class actions limit the recovery of
damages for these suits (see e.g., Cal. Civ. Code §§ 1752, 1781; Ind. Code Ann. §
24-5-0.5-4(b); Kan. Stat. Ann. § 50-634(c), (d); Mass. Gen. Laws Ann. ch. 93A, §
9; Mo. Ann. Stat. § 407.025; N.M. Stat. Ann. § 57-12-10; Ohio Rev. Code Ann. §
1345.09; R.I. Gen. Laws § 6-13.1-5.1; Utah Code Ann. § 13-11-20; Wyo. Stat.
Ann. § 40-12-108), and certain states impose additional restrictions on class
actions under their CPAs (see e.g., Ind. Code Ann. § 24-5-0.5-4(b) (prohibiting
class actions in real property transactions); Idaho Code § 48-608(1) (limiting
recovery in class actions to actual damages or $1,000, whichever is greater)).
Other states specifically prohibit class actions under their CPAs. See e.g., Ala.
Code § 8-19-10(f) (“A consumer or other person bringing an action under this
chapter may not bring an action on behalf of a class”); Ga. Code Ann.
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§ 10-1-399(a); La. Rev. Stat. Ann. § 51:1409(A); Miss. Code Ann. § 75-24-15(4);
Mont. Rev. Code Ann. § 30-14-133(1); S.C. Code Ann. § 39-5-140(a). Many
state statutes do not expressly address whether a class action is permitted, which
leaves consumers the option to attempt to bring a class action under a state’s
general class action statutes, court rules, or case law. Unfairness and Deception:
Statutory Regulation, 1 CONSUMER LAW SALES PRACTICES AND CREDIT
REGULATION § 138 (2014). For example, the court in Dix held that plaintiffs
could bring a class action for alleged violations of the Michigan Consumer
Protection Act against defendants for making misrepresentations to persuade them
to purchase annuity policies. Dix v. Am. Bankers Life Assur. Co. of Florida, 415
N.W.2d 206, 209 (1987). The court there stated that the “Consumer Protection
Act was enacted to provide an enlarged remedy for consumers who are mulcted
by deceptive business practices.” Id. It further explained that “[t]his remedial
provision . . . should be construed liberally to broaden the consumers’ remedy,
especially in situations involving consumer frauds affecting a large number of
persons.” Id.
A recent Ninth Circuit case highlighted the significance of the variations
in CPAs from state to state in denying a motion for class certification. Mazza v.
Am. Honda Motor Co., 666 F.3d 581, 591 (9th Cir. 2012). The court in Mazza
held that California consumer protection laws could not be applied to a whole
class of plaintiffs in an action alleging that an automobile manufacturer
misrepresented characteristics of a braking system. Id. Material differences in
California consumer protection law and the other forty-three states’ laws in which
class members resided created a class certification and conflict of law problem.
Id. The differences cited include whether a plaintiff was required to prove
scienter and whether the named class plaintiffs were required to demonstrate
reliance. Id.
The court in Mazza also found a wide variation in remedies provided by
each state. Id. For example, some states allow for recovery of actual damages,
while others only allow for restitution and disgorgement. Id. In addition,
remedies in certain states may depend on whether the defendant’s conduct was
willful, which is not considered in other states. Id The elements of unjust
enrichment and what constitutes “unjust” also vary significantly by state. Id.;
Def. American Honda Motor Co., Inc.’s Opp’n to Pls.’ Mot. for Class Cert.,
Mazza v. Am. Honda Motor Co., 2008 WL 4212883 (C.D.Cal.) (No.
207CV07857). For example, Minnesota defines “unjust” to mean illegal or
unlawful conduct, ServiceMaster of St. Cloud v. GAB Bus. Servs., Inc., 544
N.W.2d 302, 306 (Minn. 1996), while Illinois “does not require fault or illegality
on the part of the defendant.” Firemen’s Annuity & Benefit Fund of City of Chi.
v. Mun. Emps.’, Officers’, & Officials’ Annuity & Benefit Fund of Chi., 579
N.E.2d 1003, 1007 (1991). The decision in Mazza demonstrates that the many
differences in CPAs among states may cause a significant impediment on
consumers’ ability to recover from manufacturers on a national scale through the
use of class actions, even if class actions are specifically provided for in a state’s
CPA.
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Putting Arbitration Back in Its Place: How to Make Arbitration Work as
Intended by the Contracting Parties
“Arbitration is a matter of contract and a party cannot be required to submit to
arbitration any dispute which he has not agreed so to submit.” United
Steelworkers of Am. v. Warrior & Gulf Navigation Co., 363 U.S. 574, 582 (1960).
Court
I.

-United

States

Supreme

CURRENT STATE OF ARBITRATION

Today, arbitration can be, and frequently is, just as costly and timeconsuming as are judicial proceedings. The reason is not the arbitration process
itself, rather, the contracting parties are to blame. We often forget the basic idea
behind an arbitration clause — it is a contract bargained for by the parties. Thus,
arbitration is what the parties make it. The contracting parties have all the power
— the power to mold their arbitration proceedings into a shape suitable for them,
at that particular time and for that particular purpose.
A. Federal Arbitration Act
In 1921, the American Bar Association developed a draft of the Federal
Arbitration Act (“FAA”), which became law in 1925. Pub.L. 68–401,
43 Stat. 883, enacted Feb. 12, 1925, codified at 9 U.S.C. § 1 et seq.
The FAA provides for judicial facilitation of private dispute resolution
through arbitration. Id. It applies in both state and federal courts where the
underlying transaction involves interstate commerce. Id. The FAA is predicated
upon an exercise of the Commerce Clause powers granted to Congress in the
United States Constitution. The United States Supreme Court has made it clear
that the FAA “simply requires courts to enforce privately negotiated agreements
to arbitrate, like other contracts, in accordance with their terms.” Volt Info.
Sciences, Inc. v. Board of Trustees of Leland Stanford Junior Univ., 489 U.S. 468,
109 S. Ct. 1248, 1255 (1989).
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B. State Arbitration Laws
For transactions not covered by the FAA, many states have adopted the
1955 Uniform Arbitration Act. American Arbitration Association University,
Uniform Arbitration Act, (April 9, 2015), https://www.aaau.org/media/5046/
uniform%20arbitration%20act.pdf.
Specifically, 48 states, the District of
Columbia, and Puerto Rico have adopted some form of the Uniform Arbitration
Act. Id. In some states that have not enacted their own version of the Uniform
Arbitration Act, the common law supports the concept of arbitration.
The Revised Uniform Arbitration Act is a modified version of its 1955
predecessor and was introduced in 2000. The following depicts the enactment
status
of
the
Revised
Act.
Legislative
Enactment
Status,
http://www.uniformlaws.org/Act.aspx?title=Arbitration%20Act%20%282000%2
9 (last visited Apr. 7, 2015).:
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Whether proceeding under federal law, state law, or the common law,
arbitration has the same fundamental concept — the parties contractually agree
and determine what powers and duties to give to the arbitrator.1 Importantly, the
arbitrator has only those powers given to him or her by the parties.
II.

HOW TO ACCOMPLISH YOUR ARBITRATION GOALS

An arbitration clause must be carefully designed to fulfill its intended
purpose. What powers can be given to the arbitrator? The answer depends upon
the parties’ intentions. To make arbitration work the way the contracting parties
intend for it to work, the arbitrator’s powers must be appropriately limited.
Similarly, the parties must be clear regarding what claims they intend to arbitrate,
and how they will arbitrate. An arbitration clause that includes “any and all
controversies” between the parties may result in the unintended arbitration of tort
claims. Gregory v. Electro-Mech. Corp., 83 F.3d 382 (11th Cir. 1996); Grektorp
v. City Towers of Florida, Inc., 644 So. 2d 613 (Fla. 2d DCA 1994). Default
American Arbitration Association (“AAA”) rules are not suitable for every
situation. An arbitration clause is a lawyer’s only chance to “make up” rules.
The following are key issues that can (and probably should) be addressed
in every arbitration clause:
1.
2.
3.
4.
5.
6.
7.

Arbitrability
Venue
Choice of Law
Joinder of parties
Attorney’s fees
Discovery
Number and qualifications of arbitrators

“[A]rbitration is a matter of contract and a party cannot be required to submit to arbitration any
dispute which he has not agreed so to submit.” United Steelworkers of Am. v. Warrior & Gulf
Navigation Co., 363 U.S. 574, 582 (1960).

1
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8. Form of decision
9. Injunctive relief
10. Statute of limitations
11. Damages
12. Right to appeal
13. Amount in controversy
14. Briefs and closings
15.
This paper will examine how courts have reacted to some of the foregoing
issues in the context of arbitration agreements.
III.

GENERAL LIMITS ON ARBITRATION CLAUSES

First, let’s examine the general limits on “making up” arbitration rules.
Generally applicable contract defenses, such as unconscionability, fraud, violation
of public policy, and duress, may apply to invalidate arbitration agreements.
Doctor’s Assocs., Inc. v. Casarotto, 517 U.S. 681, 686–87, 116 S. Ct. 1652, 134
L. Ed. 2d 902 (1996). However, courts rarely find contracts unenforceable due to
unconscionability. In determining whether an agreement may be voided as a
“contract of adhesion,” courts consider whether (Harris v. Green Tree Fin. Corp.,
183 F.3d 173 (3d Cir. 1999); We Care Hair Dev., Inc. v. Engen, 180 F.3d 838,
1999-1 Trade Cas. (CCH) P 72548 (7th Cir. 1999); Powers v. Dickson, Carlson &
Campillo, 54 Cal. App. 4th 1102, 63 Cal. Rptr. 2d 261 (2d Dist. 1997), as
modified, (May 23, 1997); Chor v. Piper, Jaffray & Hopwood, Inc., 261 Mont.
143, 862 P.2d 26 (1993); Buraczynski v. Eyring, 919 S.W.2d 314 (Tenn.
1996); Beldon Roofing & Remodeling Co. v. Tanner, 1997 WL 280482 (Tex.
App.—San Antonio 1997); Sosa v. Paulos, 924 P.2d 357 (Utah 1996)): “there is
unequal bargaining power as between the parties; the weaker party may opt out of
arbitration; the arbitration clause is clear and conspicuous; an unfair advantage is
obtained; the arbitration clause is negotiable; the arbitration provision is
boilerplate; the aggrieved party had a meaningful choice or was compelled to
accept arbitration; the arbitration agreement is within the reasonable expectations
of the weaker party; and the stronger party used deceptive tactics.” Thomas H.
Oehmke, J.D. & Joan M. Brovins, J.D., The Arbitration Contract—Making It and
Breaking It,83 Am. Jur. Proof of Facts 3d 1, § 70. Unconscionable or Adhesion
Contracts (2005).
In addition to generally applicable contract defenses, limitations
applicable to specific arbitration clauses must be considered.
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IV.

ENFORCEMENT OF SELECTED ARBITRATION PROVISIONS
A. Arbitrability — Who Decides Whether the Dispute is Subject to
Arbitration?

The first key question is whether the dispute is subject to arbitration. Who
has the power to decide whether the dispute is subject to arbitration: the court or
the arbitrator?
The answer is simple: it is up to the contracting parties. The United
States Supreme Court has made it clear that the parties may contractually agree,
not only to arbitrate the merits of a dispute, but also as to who decides the
question of arbitrability. First Options of Chicago, Inc. v. Kaplan, 514 U.S. 938,
943, 115 S. Ct. 1920, 1923 (1995). Similarly, the Supreme Court of Virginia has
held that contracting parties may explicitly leave the question of arbitrability to
the arbitrators, but in the absence of such an explicit agreement, the question of
arbitrability is for the court to decide. Waterfront Marine Constr., Inc. v. North
End 49ers Sandbridge Bulkhead Groups A, B and C, 251 Va. 417, 468 S.E.2d 894
(1996). The court relied, in part, on Virginia Code § 8.01-581.02. In Texas, the
incorporation of AAA rules may be enough to allow the issue of arbitrability to be
decided by the arbitrator. Haddock v. Quinn, 287 S.W.3d 158, 172 (Tex. App.—
Fort Worth 2009, pet. denied) (“The majority of courts have concluded that
express incorporation of rules empowering the arbitrator to decide arbitrability
(including ruling upon his or her own jurisdiction) clearly and unmistakably
evidences the parties' intent to delegate issues of arbitrability to the
arbitrator.”); Burlington Res. Oil & Gas Co. LP v. San Juan Basin Royalty
Trust, 249 S.W.3d 34, 41 (Tex. App.—Houston [1st Dist.] 2007, pet.
denied) (“We are also mindful that, in certain circumstances, the incorporation of
AAA rules may constitute clear and unmistakable evidence of an intent to allow
an arbitrator to decide issues of arbitrability.”); Qualcomm Inc. v. Nokia
Corp., 466 F.3d 1366, 1368, 1373 (Fed. Cir. 2006) (concluding arbitration
agreement containing broad arbitration clause and incorporating American
Arbitration Rules allowing arbitrator to rule on own jurisdiction “clearly and
unmistakably shows the parties’ intent to delegate the issue of determining
arbitrability to an arbitrator”); Contec. Corp. v. Remote Solution Co. Ltd., 398
F.3d 205, 208 (2d Cir. 2005).
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B. Venue for Motion to Compel Arbitration — Which Court Has the
Power?
The parties may contractually agree upon a venue for the arbitration
proceedings, but is that the proper venue to compel arbitration? Not always.
Section 4 of the FAA contains conflicting directions to district courts regarding
the proper venue to hear motions to compel arbitration.2 It explicitly grants the
power to compel arbitration to any district court with jurisdiction, but does not
state whether district courts may compel arbitration outside of their own districts.
There is a three-way split between the courts on mandatory versus
permissive venue provisions for a motion to compel arbitration:
(A) A district court may compel arbitration in any jurisdiction in the
country,
(B) A district court may compel an arbitration in its own district
regardless of the terms of the parties’ arbitration agreement, and
(C) A district court may compel an arbitration only in its own district, and
lacks the authority to rule on a motion to compel when the parties’
contract specifies that arbitration should proceed in another district.
Ansari v. Qwest Commc’ns Corp., 414 F.3d 1214, 1218–20 (10th Cir.
2005) (surveying cases). See also Jason W. Burge & Laura K.
Richards, A Compelling Case for Streamlining Venue of Action to
Enjoin Arbitration, 88 Tul. L. Rev. 773 (2004).
Each is addressed in turn.
1. A District Court May Compel Arbitration in Any Jurisdiction in The
Country.
See generally Jarred Pinkston, Toward a Uniform Interpretation of the Federal Arbitration Act:
The Role of 9 U.S.C.§208 in the Arbitral Statutory Scheme, 22 Emory Int’l L. Rev. 639, 651( As
Pinkston writes: Section 4 contains “an internal conflict: it directs both that the court enforce an
arbitration agreement in accordance with its terms and that it may direct arbitration only if it is to
occur within the court’s own district.” A concrete example of this internal conflict would be if one
party brings an action in the jurisdiction where the defendant is domiciled for breach of contract,
there is a subsequent failure to arbitrate as per the terms of the contract, and the defendant then
raises as a defense that the situs named in the arbitration clause is outside the district court’s
jurisdiction. Despite the fact that the arbitration clause is valid in all respects, a federal court
would lack authority to compel arbitration outside its “district” under section 4, even if specific
performance at the specified situs is the “manner provided for in such agreement” and is the only
appropriate remedy under the contract in question.)

2
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The first approach was developed by the Fifth Circuit and does not follow
the text of Section 4 of the FAA. Ashland Oil, 817 F.2d at 331 (“Apparently
contrary to some other courts, we have not taken such a literal approach to the two
part mandate of section 4.”). Under the Fifth Circuit’s approach, if a party who
seeks to avoid arbitration files suit outside the district where the parties
contractually agreed to hold arbitration, the district court has the power to compel
arbitration in the contractually agreed-upon venue, even if that venue is outside its
district. See, e.g., Nat’l Iranian Oil Co. v. Ashland Oil, Inc., 817 F.2d 326, 331
(5th Cir. 1987) (construing § 9 of the FAA); See also Jason W. Burge & Laura K.
Richards, A Compelling Case for Streamlining Venue of Action to Enjoin
Arbitration, 88 Tul. L. Rev. 773 (2004).
For example, in Dupuy-Busching General Agency, Inc. v. Ambassador
Insurance Co. (Dupuy-Busching General Agency, Inc. v. Ambassador Insurance
Co., 524 F.2d 1275, 1276–78 (5th Cir. 1975)), the parties’ contract called for
arbitration in New Jersey. Dupuy-Busching received notice of an arbitration
demand and filed suit in a Mississippi state court, seeking to enjoin arbitration.
The lawsuit was removed to federal court, whereupon Ambassador asserted a
compulsory counterclaim seeking to compel arbitration pursuant to the parties’
agreement. On appeal, the Fifth Circuit held that:
[W]here the party seeking to avoid arbitration brings a suit for
injunctive relief in a district other than that in which arbitration is
to take place under the contract, the party seeking arbitration may
assert its Section 4 right to have the arbitration agreement
performed in accordance with the terms of the agreement. Id. at
1278.
Later, in Purdy v. Monex International Ltd., the Fifth Circuit clarified that
the foregoing rule extends beyond a compulsory counterclaim scenario,
reiterating: “[A] district court has the authority to order arbitration outside the
district if the party seeking such a result has not waived his choice of forum.” Id.
at 1523; See also Ashland Oil, 817 F.2d at 331 (“Thus, Dupuy-Busching suggests
that the language of section 4 need not be applied literally, that there may be some
cases in which district courts are empowered to compel arbitration
notwithstanding the parties’ contractually established forum or outside of the
district in which the courts sit.”). However, the Fifth Circuit also noted that a
waiver situation may exist where a party seeking to avoid arbitration initiated
litigation. Dealer Computer Servs., Inc. v. Red Hill Ford, Inc., No. H-08-2791,
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2009 WL 2498483, at *2 n.1 (S.D. Tex. Aug. 11, 2009) (refusing to assert
jurisdiction).
2. A District Court May Compel an Arbitration in Its Own District
Regardless of the Terms of the Parties’ Arbitration Agreement.
The second approach was developed by the Ninth Circuit and ignores the
parties’ intentions. In the Ninth Circuit, a district court may compel arbitration in
its own district regardless of the parties’ contractually agreed-upon venue. See,
e.g., Textile Unlimited, Inc. v. A..BMH & Co., 240 F.3d 781, 783 (9th Cir.
2001); Cont’l Grain Co. v. Dant & Russell, Inc., 118 F.2d 967, 968 (9th Cir.
1941).
For example, in Textile Unlimited, Inc. v. A.BMH & Co., the parties
contracted to arbitrate in Georgia. Textile Unlimited, Inc. v. A..BMH & Co., 240
F.3d 781, 783 (9th Cir. 2001). The seller submitted the matter to arbitration in
Georgia, and the buyer filed suit in federal court in California, seeking to enjoin
arbitration. Textile Unlimited, 240 F.3d at 784. On appeal, the Ninth Circuit held
that despite the parties’ contractual agreement, “nothing in the [FAA] requires
that [the buyer’s] action to enjoin arbitration be brought in the district where the
contract designated the arbitration to occur.” Id.
Therefore, the district court where the suit is first filed has the power to
compel arbitration, despite a contractual clause that states otherwise. Although
such an approach leads to a race to the courthouse and forum-shopping, it follows
the waiver logic of the Fifth Circuit. The Fifth Circuit found waiver of venue for
a motion to compel if a party seeking to avoid arbitration initiated suit. The Ninth
Circuit extended waiver to a motion to compel and right to conduct arbitration in
the contractually agreed-upon venue. See Jason W. Burge & Laura K. Richards,
A Compelling Case for Streamlining Venue of Action to Enjoin Arbitration, 88
Tul. L. Rev. 773 (2004).
3. A District Court May Compel an Arbitration Only in Its Own
District, and Lacks the Authority to Rule on a Motion to Compel
When the Parties’ Contract Specifies That Arbitration Should
Proceed in Another District.
The third approach is the majority approach. The majority of federal
circuit courts hold that venue under Section 4 of the FAA cannot be waived by
either party. Under the majority approach, district courts have the power to
compel arbitration only within their own district.
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The issue was first addressed by the Third Circuit in Econo-Car
International, Inc. v. Antilles Car Rentals, Inc., 499 F.2d 1391 (3d Cir. 1974).
There, the parties agreed to arbitrate in New York. Id. When Antilles refused to
submit the parties’ dispute to arbitration, Econo-Car filed suit in the district court
for the Virgin Islands, seeking to compel arbitration in New York. Id. On appeal,
the Third Circuit held that it could not compel arbitration in New York, and the
case was dismissed. Id. at 1394.
In addition to the Third Circuit, the other circuits that follow the majority
approach include the Fourth Circuit, (See Elox Corp. v. Colt Indus., Inc., No. 902456, 1991 WL 263127, at *1 (4th Cir. Dec. 16, 1991) (“Further, if a court orders
arbitration, the arbitration must be held in the same district as the court.”)), the
Sixth Circuit (Mgmt. Recruiters Int’l, Inc. v. Bloor, 129 F.3d 851, 854 (6th Cir.
1997), the Seventh Circuit (49 F.3d 323 (7th Cir. 1995), and the Tenth Circuit.
Ansari v. Qwest Commc’ns Corp., 414 F.3d 1214, 1219–20 (10th Cir. 2005).
Courts in these circuits have stayed the action pending the outcome of arbitrability
issue, dismissed the action, or transferred the action to the parties’ contractually
agreed-upon venue.
After one of the foregoing approaches is applied to determine which court
has the power to compel arbitration, the next key issue is the reasonableness of
the venue.
C. Venue After Motion to Compel — Is It Reasonable to Arbitrate in
Your Back Yard or Across the Ocean?
The general rule is that forum-selection clauses are enforceable, even
when the chosen forum is not reasonably related to the parties’ commercial
relationship. For example, in McCain Foods Ltd. v. Puerto Rico Supplies, Inc., a
company who contracted to distribute the plaintiff’s goods in Puerto Rico was
compelled to arbitrate in Ontario, Canada. McCain Foods Ltd. v. Puerto Rico
Supplies, Inc., 766 F. Supp. 58 (D.P.R. 1991). Similarly, in Sam Reisfeld & Son
Import Co. v. S. A. Eteco, the court stayed litigation proceedings in the United
States pending arbitration in Belgium, overruling one party’s objection that the
contractually agreed-upon forum was unreasonable. Sam Reisfeld & Son Import
Co. v. S. A. Eteco, 530 F.2d 679, 1976-1 Trade Cas. (CCH) P 60851 (5th Cir.
1976). A forum-selection clause is enforceable, unless it is fraudulent,
unworkable, or revocable. Courts have gone so far as to compel domestic parties
to arbitrate in foreign countries. Tennessee Imports, Inc. v. Filippi, 745 F. Supp.
1314 (M.D. Tenn. 1990); In re Hops Antitrust Litig., 655 F. Supp. 169, 1988-2
Trade Cas. (CCH) P 68121 (E.D. Mo. 1987).
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D. Choice of Law — Who Is More Supreme?
An arbitration agreement may, and generally does, contain a choice-of-law
provision. However, state laws sometimes conflict with the FAA. For example,
the Florida Arbitration Code (F.S. §682.01, et seq.) was initially interpreted as
prohibiting an award of attorney’s fees by arbitrators, in conflict with the FAA.
FS 682.11; See also Michael A. Hanzman, Arbitration Agreements: Analyzing
Threshold Choice of Law and Arbitrability Questions, The Florida Bar Journal,
Volume
LXX,
No.
11,
Dec.
1996,
available
at
https://www.floridabar.org/divcom/jn/jnjournal01.nsf/Author/012DC56DB4F61A
9B85256ADB005D60E2 (last visited April 9, 2015).
The United States Supreme Court settled the issue for contracts falling
under the FAA by holding that, under the Supremacy Clause, the FAA preempts
conflicting state statutes or state common law. Perry v. Thomas, 482 U.S. 483,
107 S. Ct. 2520, 2526 (1987). Generally speaking, a choice-of-law provision
does not offend federal policy since there is no federal policy requiring arbitration
“under a certain set of procedural rules.” Volt Info. Sciences, Inc. v. Board of
Trustees of Leland Stanford Junior Univ., 489 U.S. 468, 109 S. Ct. 1248 (1989).
Therefore, as the United States Supreme Court held in a case involving a payment
dispute on a construction contract, federal law did not have preemptive effect on
California law when the parties contracted to enforce California law. Id.
For contracts not falling under the FAA, state law governs as there is no
issue involving the Supremacy Clause. However, a frequent issue in such cases
involves the conflict between state laws and the contractually agreed-upon “make
up” rules specified in the arbitration clause.
For example, Texas law provides that a mechanic’s lien on real property
“may be foreclosed only on judgment of a court.”3 May the parties agree to have
the arbitrator decide the issue of lien validity, despite the statute? Yes, according
to the Texas Supreme Court. CVN Group, Inc. v. Delgado, 95 S.W.3d 234, 46
Tex. Sup. Ct. J. 366. (2002). In CVN Group, Inc. v. Delgado, a contractor sought
to confirm an arbitration award finding that its claimed statutory and
constitutional mechanic’s liens were valid. Id. The Texas Supreme Court
ultimately held in favor of the contractor, concluding that the validity of the
contractor’s lien claim was within the scope of the parties’ arbitration agreement,
TEX. PROP.CODE § 53.154 (“A mechanic’s lien may be foreclosed only on judgment of a court
of competent jurisdiction foreclosing the lien and ordering the sale of the property subject to the
lien.”).

3
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and that the arbitration award did not violate public policy. Id. at 250. The Court
also cited two Texas cases that correctly decided the same issue. Dalton
Contractors, Inc. v. Bryan Autumn Woods, Ltd. ,60 S.W.3d 351, 354 (Tex.
App.—Houston [1st Dist.] 2001, no pet.); Hearthshire Braeswood Plaza, Ltd.
P’ship v. Bill Kelly Co., 849 S.W.2d 380, 390–91 (Tex. App.—Houston [14th
Dist.] 1993, writ denied). Therefore, at least in Texas, it appears that the parties
may contract to “override” state laws, subject to the limitations discussed in
section 3 of this paper. Supra, General Limits on Arbitration Clauses.
Another issue arises when the contract’s choice-of-law provision conflicts
with the arbitration clause. For example, in Mastrobuono v. Shearson Lehman
Hutton, Inc., the parties’ contract included a choice-of-law provision specifying
that New York law would govern, while the arbitration clause required
application of the rules of the National Association of Securities Dealers
(“NASD”). Mastrobuono v. Shearson Lehman Hutton, Inc. 514 U.S. 52, 115 S.
Ct. 1212 (1995). Importantly, New York law allows courts (but not arbitrators) to
award punitive damages, while NASD rules permit arbitrators to consider
punitive damages as a remedy. Id. The United States Supreme Court offered the
following solution to harmonize conflicting clauses within the contract:
We think the best way to harmonize the choice-of-law provision
with the arbitration provision is to read “the laws of the State of
New York” to encompass substantive principles that New York
courts would apply, but not to include special rules limiting the
authority of arbitrators. Thus, the choice-of-law provision covers
the
rights
and
duties
of
the
parties,
while
the arbitration clause covers arbitration; neither sentence intrudes
upon the other. In contrast, respondents’ reading sets up the two
clauses
in
conflict
with
one
another:
one
foreclosing punitive damages, the other allowing them. This
interpretation is untenable. Id. at 1219.
Mastrobuono evidences courts’ inclination to enforce arbitration clauses,
even if they conflict with existing state laws. It appears that the Court even went
so far as to favor the arbitration clause over another provision in the contract.
E. Attorney’s Fees
The right to “make up” rules in an arbitration clause appears to also extend
to attorney’s fees. For example, the Supreme Court of Florida has held that
parties may agree to allow the collateral issue of attorneys’ fees to be decided in
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arbitration together with the underlying dispute. Turnberry Assocs. v. Service
Station Aid, 651 So. 2d 1173 (Fla. 1995). However, the Court noted that an
arbitrator has no authority to award attorney’s fees absent an express waiver of
“statutory right” to have the court decide the attorney’s fee issue. Id. Therefore,
with regard to contracts not covered by the FAA, it appears that the parties must
specifically address attorney’s fees in the arbitration clause.
In contrast, in cases involving contracts covered by the FAA, every
arbitration agreement provides arbitrators with the authority to award attorney’s
fees as part of their broad power to fashion appropriate remedies, so long as the
underlying statutory or common-law basis for the award of such fees exists. See
Todd Shipyards Corp. v. Cunard Line, Ltd., 943 F.2d 1056 (9th Cir.
1991); Prudential-Bache Securities, Inc. v. Depew, 814 F. Supp. 1081 (M.D. Fla.
1993).
F. Confidentiality Clause — How Much Can You Hide?
Generally, an arbitration agreement may include a provision requiring
confidentiality of the arbitration proceedings, but there are limits. For example, in
Longnecker v. American Express Co., the district court held that a confidentiality
provision in an arbitration agreement between an employer and its employees was
substantively unconscionable and, thus, unenforceable. Longnecker v. American
Exp. Co., 23 F. Supp. 3d 1099 (D. Ariz. 2014) (applying Arizona law). The
provision recited that all arbitration proceedings were private and confidential,
and required all parties to maintain the privacy and confidentiality of the
arbitration hearing. The district court reasoned that the confidentiality provision
was unfairly one-sided because it kept only the employees in the dark regarding
prior arbitration decisions and, therefore, was only for the benefit of the employer.
Id. The court ultimately severed the confidentiality provision from the arbitration
agreement, and enforced the remainder of the agreement. Id.
G. Punitive Damages
An arbitration agreement may contain a provision limiting the arbitrator’s
power to award punitive damages. The United States Supreme Court has held
that the FAA allows a party to explicitly exclude punitive-damage claims from the
scope of agreement to arbitrate. Mitsubishi Motors Corp. v. Soler ChryslerPlymouth, Inc., 473 U.S. 614, 105 S. Ct. 3346 (1985).
The FAA is silent on the issue of whether arbitrators have the power to
award punitive damages. After the United States Supreme Court issued its
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decision in Volt Information Sciences, Inc. v. Board of Trustees of Leland
Stanford Junior University, upholding choice-of-law provisions not in conflict
with FAA, clever parties began to “sneak in” a no-punitive-damages provision by
specifying in their choice-of-law provision the law of a state that did not allow
arbitrators to award punitive damages. Michael A. Hanzman, Arbitration
Agreements: Analyzing Threshold Choice of Law and Arbitrability Questions,
The Florida Bar Journal, Volume LXX, No. 11, Dec. 1996, available at
https://www.floridabar.org/divcom/jn/jnjournal01.nsf/Author
/012DC56DB4F61A9B85256ADB005D60E2 (last visited April 9, 2015).
However, the United States Supreme Court rejected such an attempt in at
least one instance. In Mastrobuono v. Shearson Lehman Hutton, Inc., the parties’
contract did not expressly address punitive damages. However, the contract
contained (1) a choice-of-law provision specifying that New York law would
govern; and (2) an arbitration clause requiring application of the rules of the
National Association of Securities Dealers (“NASD”). Mastrobuono v. Shearson
Lehman Hutton, Inc. 514 U.S. 52, 115 S. Ct. 1212 (1995). As noted above, New
York law allows courts (but not arbitrators) to award punitive damages, while
NASD rules permit arbitrators to consider punitive damages as a remedy. The
United States Supreme Court ultimately held that, pursuant to NASD rules, the
arbitrator had the power to award punitive damages. The Court reasoned that the
choice-of-law provision introduced an ambiguity into the arbitration agreement,
which otherwise allowed the award of punitive damages, and any ambiguity as to
the scope of the arbitration clause is resolved in favor of arbitration. Id. at 1218.
Therefore, if the parties intend to preclude an award of punitive damages,
that should be made clear in the arbitration clause.
H. Joinder of Parties — Who Must Arbitrate?
Generally speaking, a contract binds only the parties thereto.
Nevertheless, may an arbitration clause be enforced against a non-signatory?
Yes, according to the Second Circuit (Thomson-CSF, S.A. v. American
Arbitration Assoc. and Evans & Sutherland Computer Corp., 64 F.3d 773, 766
(2nd Cir. 1995)):
Arbitration is contractual by nature. . . . It does not follow,
however, that under the [FAA] an obligation to arbitrate attaches
only to one who has personally signed the written arbitration
provision. This court has made clear that a non-signatory party
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may be bound to an arbitration agreement if so dictated by the
ordinary principles of contract and agency. Id.
A non-signatory may be bound to arbitrate under the following principles:
estoppel, incorporation by reference, assumption, agency, and alter ego/corporate
veil piercing. Id.
Incorporation by reference is perhaps the most commonly used principle.
For example, in Frank J. Rooney, Inc. v Charles W. Ackerman of Florida, Inc.,
the parties’ subcontract did not contain an arbitration clause. The subcontract did,
however, incorporate by reference the general contract, which itself incorporated
by reference the general provisions of the American Institute of Architects,
including those providing for arbitration. Thus, the court held that the
subcontractor was entitled to arbitrate its claims against the general contractor.
Frank J. Rooney, Inc. v Charles W. Ackerman of Fla., Inc., 219 So.2d 110 (Fla.
3d DCA 1969). Some federal courts have taken a different approach by allowing
incorporation by specific reference to the arbitration clause in a separate contract.
(Richard Bamforth and Irina Tymczyszyn, Joining Non-Signatories to an
Arbitration: Recent Developments, Dispute Resolution 2007/08, Volume 2:
Arbitration, available at http://www.olswang.com/pdfs/arbitration_jun07.pdf (last
visited April 9, 2015)). The Seventh Circuit has held that a wife was bound by an
arbitration agreement that only her husband signed because she ratified the
agreement by accepting services under it. In re VMS Ltd. P’ship Sec. Litig., 26
F.3d 50, 52 (7th Cir.1994).
The Texas Supreme Court has held that a non-signatory may be compelled
to arbitrate if the non-signatory asserts one or more claims “based on a contract”
containing an agreement to arbitrate, thereby subjecting itself to the contract’s
terms. In re FirstMerit Bank, 52 S.W.3d at 755, 44 Tex. Sup. Ct. J. 900
(2001) (“[A] litigant who sues based on a contract subjects him or herself to the
contract’s terms.”). In In re FirstMerit Bank, the Court reasoned that by bringing
their breach-of-warranty claims, the non-signatories sought benefits that stemmed
directly from the terms of the contract, which included an arbitration clause.
However, in a subsequent decision, the Court made an important distinction:
[U]nder “direct benefits estoppel,” although a non-signatory's
claim may relate to a contract containing an arbitration provision,
that relationship does not, in itself, bind the non-signatory to the
arbitration provision.
Instead, a non-signatory should be
compelled to arbitrate a claim only if it seeks, through the claim, to
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derive a direct benefit from the contract containing the arbitration
provision.
In Re Kellogg Brown & Root, Inc., Supreme Court of Texas, 166 S.W. 3d 732, 48
Tex. Sup. Ct. J. 678 (2004).
The Court ultimately held that the non-signatory was not required to
arbitrate its quantum meruit claim because the non-signatory did not seek, through
that claim, to derive a direct benefit from a contract containing an arbitration
provision. In Re Kellogg Brown & Root, Inc., Supreme Court of Texas, 166 S.W.
3d 732, 48 Tex. Sup. Ct. J. 678 (2004).
Another important issue is whether the parties may contractually agree
that the arbitrator will decide the issue of joinder of parties. In Texas, the answer
appears to be yes. Saxa Inc. v DFD Architecture, Inc., 312 S.W.3d 224. (Dallas
App.—2010).
I. Right to Appeal — None, Limited, or Full?
Generally, the parties to an arbitration agreement agree that the decision of
the arbitrator is final, binding, and may be enforced by a judicial proceeding if
necessary. Challenges to arbitration awards are allowed only in limited
circumstances. The United States Supreme Court has held that the FAA lists the
exclusive grounds upon which an arbitration award may be vacated (i.e., only if
the award was procured by corruption, fraud, or undue means; there was evident
partiality or corruption in the arbitrators; the arbitrators were guilty of misconduct
in refusing to postpone the hearing for sufficient cause, in refusing to hear
pertinent and material evidence, or of any other misbehavior by which a party’s
rights were prejudiced; or where the arbitrators exceeded their powers). Hall
Street Associates, LLC v. Mattel, Inc., 552 U.S. 576, 128 S.Ct. 1396 (2008). The
United States Supreme Court further clarified that the statutory grounds for
judicial review in the FAA are exclusive and may not be supplemented by
contract. Id. at 587.
However, the Supreme Court of California appeared to disagree with the
Supreme Court in Cable Connections, Inc. Cable Connections, Inc. v. DirecTV,
Inc., 44 Cal. 4th 1334 (2008). The Cable Court examined the following clause
providing a judicial review of the arbitrator’s decision for legal error ( Id. at
1357):
“The arbitrators shall not have the power to commit errors of law or legal
reasoning, and the award may be vacated or corrected on appeal to a
court of competent jurisdiction for any such error.”

19

The Cable Court held that the general rule of limited review issued by the
United States Supreme Court “has been displaced by the parties’ agreement.” Id.
at 1355. The Cable Court noted the importance of an explicit judicial review
clause and a clause stating state law should apply, rather than FAA. Id. Based on
this California decision, these two factors appear crucial if the parties want to
have a potential right to appeal an arbitration award for legal error.
The Texas Supreme Court appeared to agree with the California Supreme
Court. Nafta Traders, Inc. v. Quinn, 339 S.W.3d 84, 87 (Tex. 2011), cert. denied,
132 S.Ct. 455 (Oct. 17, 2011). The Texas Court examined whether: (1) the Texas
Arbitration Act precludes the parties to contract for judicial review of an
arbitration award for reversible error and, if not, (2) whether the FAA preempts
enforcement of such right. Texas Supreme Court held that the TAA did not
preclude parties from agreeing to limit an arbitrator’s authority in a manner that
effectively expanded the scope of judicial review of an arbitration award (i.e., for
reversible error), and that the FAA did not preempt enforcement of such an
agreement. Id.
Can the parties contractually agree to eliminate all appeal rights? No,
according to the Ninth Circuit. In re Wal-Mart Wage & Hour Empl. Practices
Litig. v. Class Counsel & Party to Arbitration, 2013 U.S. App. LEXIS 24948 (9th
Cir. Nev. Dec. 17, 2013). The Ninth Circuit Court was faced with a “binding,
non-appealable arbitration” clause and ruled the clause was not enforceable. The
court reasoned that permitting parties to contractually eliminate all judicial review
of arbitration decisions would run counter to the FAA and frustrate the Congress’s
attempt to ensure a minimum level of due process for parties to an arbitration. Id.
Additionally, in 2013, AAA changed this process by allowing optional
AAA appellate review of arbitrator’s decisions on such limited grounds of
fairness and integrity. The review is conducted by the AAA Appeal Tribunal and
governed by Optional Appellate Arbitration Rules. American Arbitration
Association, Optional Appellate Arbitration Rules, 2013, available at
https://www.adr.org/aaa/ShowProperty;
jsessionid=hk8HS1hT2lhfKLq6F862y5J3YLHyGsmvb2rQd9n63chZrDJQytNp!1
064099277?nodeId=/UCM/ADRSTAGE2016218&revision=latestreleased (last
visited April 9, 2015).
J. Other Arbitration Clauses — How Far Can You Go?
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Today, it appears that the parties may easily define the scope of the
arbitrator’s powers. For example, the parties may contractually agree on
arbitration discovery limits, including specifying the number of depositions,
requests for production, and interrogatories. The parties may also agree to
preserve the applicability of a statute-of-limitations defense; preclude the award
of injunctive relief; specify the expertise of the arbitrator, the number of
arbitrators, or the form of decision; vary the arbitration rules to be applied
according to the amount in controversy; and exclude the requirement of written
briefs.
V.

SAMPLE ARBITRATION CLAUSES (David Allgeyer, Sample
Arbitration Clauses with Comments, Association of Corporate Counsel,
http://www.acc.com/_cs_upload/vl/membersonly/SampleFormPolicy/4097
03_1.pdf (last visited April 9, 2015):
Injunctive relief

If injunctive relief is likely required, and you would rather have such relief
available in court, delete any reference to inclusion of the Optional Rules for
Emergency Measures of Protection and insert the following:
Notwithstanding the foregoing, either party may immediately bring
a proceeding seeking preliminary injunctive relief in a court having
jurisdiction thereof which shall remain in effect until a final award
is made in the arbitration.
Expertise
▪ The arbitrator shall be a certified public accountant.
▪ The arbitrator shall be a lawyer having at least ten years of
experience in patent law.
▪ The arbitration panel shall consist of a lawyer having at least ten
years of experience dealing with complex contracts, an accountant
having experience in calculating lost profits, and a panel chair
experienced in conducting complex arbitrations.
Form of decision
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To ensure that the arbitrator issues a full decision, include a provision like
the following:
▪ The arbitrator(s) shall issue a reasoned decision.
▪ The arbitrator(s) shall issue findings of facts and conclusions of law.
However, if you want to avoid any additional expense associated with a
full decision, you may want to include the following provision:
▪ The arbitrator(s) shall provide a standard form of Award.
Discovery
Specify any particular forms of discovery you wish to utilize. You will
want to be careful, however, that you do not provide for so much discovery that
you sacrifice low cost and efficiency, two of the premier virtues of arbitration.
▪ The arbitrator shall require exchange by the parties of documents
relevant to the issues raised by any claim, defense or counterclaim
or on which the producing party may rely in support of or in
opposition to any claim, defense or counterclaim, with due regard
for eliminating undue burden and expense and the expedited and
lower cost nature of arbitration. At the request of a party, the
arbitrator may at his or her discretion order the deposition of
witnesses. Depositions shall be limited to a maximum of three
depositions per party, each of a maximum of four hours duration,
unless the arbitrator otherwise determines.
▪ The arbitrator(s) shall only require the parties to disclose
documents that they intend to rely on in presentation of their case
at the hearing.
▪ The arbitrator(s) shall require the parties to disclose active
electronic information maintained by only [specified number]
custodians, from primary storage facilities (excluding backup
facilities and tapes).
▪ The arbitrator(s) shall require disclosure of non-privileged
materials, including electronic information, relevant to any parties’
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claim or defense, subject to limitations imposed by the arbitrator
based on reasonable expense, duplication and undue burden.
Statutes of limitations
To preserve the applicability of a statute-of-limitations defense, you may
want to include the following provision:
No demand for arbitration may be made after the date when the
institution of legal or equitable proceedings based on such claim or
dispute would be barred by the applicable statute of limitation.
Prohibition against punitive damages
To limit the arbitrator’s authority to award punitive damages, include the
following provision:
The arbitrator is not authorized to award punitive or other damages
not measured by the prevailing party’s actual damages.
Award of costs and attorney’s fees
You may require such an award, forbid it, or leave it to the discretion of
the arbitrator(s):
▪ If the arbitrator determines that a party has generally prevailed in
the arbitration proceeding, then the arbitrator shall award to that
party its reasonable out-of-pocket expenses related to the
arbitration, including filing fees, arbitrator compensation,
attorney’s fees and legal costs.
▪ Each party shall bear its own costs, fees and expenses of
arbitration.
▪ If the arbitrator determines that a party has generally prevailed in
the arbitration proceeding, then the arbitrator may award to that
party its reasonable out-of-pocket expenses related to the
arbitration, including filing fees, arbitrator compensation,
attorney’s fees and legal costs.
Confidentiality
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Arbitration proceedings are typically confidential, but confidentiality is
not required unless the parties so agree. The following provision seeks to
preserve confidentiality, while allowing necessary reports and steps to enforce the
arbitration award:
▪ The arbitration proceedings and arbitration award shall be
maintained by the parties as strictly confidential, except as is
otherwise required by court order or as is necessary to confirm,
vacate or enforce the award and for disclosure in confidence to the
parties’ respective attorneys, tax advisors and senior management
and to family members of a party who is an individual.
Appeal
▪ An appeal may be taken to a separate panel of three JAMS
arbitrators (or a single arbitrator if the parties so agree).


▪ The standard of review will be the “same standard . . . the firstlevel appellate court in the jurisdiction would apply to an appeal
from the trial court decision.”
▪ The decision will be rendered within 21 days of oral argument or
service of final briefs, which will not exceed 25 double-spaced
pages.
Additional sample clauses may be found on the JAMS website:
http://www.jamsadr.com/clauses/.
VI.

CONCLUSION

Arbitration should be brought back in its place. Arbitration stemmed from
a basic right to contract. Critics of arbitration often forget that arbitration is a
contract bargained for by the parties. The contracting parties hold the power to
mold an arbitration clause suitable for them, for that particular situation, at that
particular time. As an attorney, it is imperative to take advantage of any
opportunity to “make-up” laws. Carefully drafting an arbitration clause gives
exactly that opportunity. The courts put limits on “make-up” laws but the general
inclination by all courts is the same: give as much weight as possible to the
contracting parties’ intentions. If the contracting parties’ intentions are not
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explicit, the courts cannot make arbitration work as intended by the contracting
parties.
CHECKLIST
The following items should be kept in mind when reviewing an arbitration
clause (Thomas H. Oehmke, J.D. & Joan M. Brovins, J.D., The Arbitration
Contract—Making It and Breaking It,83 Am. Jur. Proof of Facts 3d 1, § 70.
Unconscionable or Adhesion Contracts (2005)):
Language








Is there a written provision?
What is the scope of the arbitration clause?
— Is the arbitration clause narrow?
— Is the arbitration clause broad?
— Is there a “Future Disputes" clause?
Are their successive contracts in which an arbitration clause may be
affected by later agreements?
Type of Award
Does the arbitration clause call for a final and binding award?
Form of Conflict Resolution






Does the arbitration clause require mediation?
Does the arbitration clause require a mini-trial?
Does the arbitration clause require a summary jury trial?
Is arbitration court-ordered?
Choice of Arbitrator



Neutral decision-maker required?
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Arbitration Rules




Federal Arbitration Act
— Transactions involving interstate commerce
— Maritime transactions
Uniform Arbitration Act
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I.

INTRODUCTION

In light of the recent escalation of gun violence in our schools, at
home and where we live and work, the attorney’s role in advising clients
on the implications of the Second Amendment and how to guard against
and defend civil rights and premises security claims has grown
significantly. This program will address the issues raised by these claims
and the defenses to them in an era we now live in that can be realistically
described as an atmosphere of violence.
II.

THE SECOND AMENDMENT

The Second Amendment was ratified on December 17, 1791 along
with the other nine amendments that make up the Bill of Rights: “A well
regulated Militia, being necessary to the security of a free State, the right
of the people to keep and bear Arms, shall not be infringed.” The U.S.
Supreme Court has ruled that the right belongs to individuals, but holding
that the right is not unlimited and does not prohibit all regulation of either
firearms or similar devices. In District of Columbia v. Heller, 554 U.S. 570
(2008), the Supreme Court held that the Second Amendment protected an
individual’s right to possess and carry firearms. In 2010, the Court
clarified its earlier decisions that limited the Amendment’s impact to a
restriction on the federal government, expressly holding that the
Fourteenth Amendment applies the Second Amendment to state and local
governments to the same extent the Second Amendment applies to the
federal government.
III.

RECENT MASS SHOOTINGS

Virginia Tech: In 2007, 32 people were killed in two locations on
the campus of Virginia Tech University in Blacksburg, Virginia by a
student, Seung-Hui Cho, who then committed suicide.
Sandy Hook: In 2012, 27 people, including 20 children ages 6 and
7 and 6 adults, school staff and faculty, were killed at Sandy Hook
Elementary School in Newtown, Connecticut by Adam Lanza, who then
committed suicide.
Fort Hood: In 2009, 13 were killed and 32 injured at the Fort Hood,
Texas military base by Major Nidal Malik Hasan.
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Columbine: In 1999, 13 people, including 12 students and a
teacher were killed at Columbine High School in Littleton, Colorado by
students Eric Harris and Dylan Klebold before committing suicide.
Washington Navy Yard: In 2013, 12 people were shot and killed at
the Washington Navy Yard in Washington, D.C. by Aaron Alexis.
Aurora: In 2012, 12 people were killed and 58 were wounded in a
shooting at an Aurora, Colorado movie theater by James Holmes.
Seal Beach, California: In 2011, eight people were killed during a
shooting at a salon in Seal Beach, California by Scott Evans Dekraai, who
was armed with three guns – a 9 mm Springfield, a Smith & Wesson .44
Magnum, and Heckler & Koch .45 – and was wearing body armor during
the rampage.
Manchester, Connecticut: In 2010, eight workers at a beer
distributorship in Manchester, Connecticut were killed by a co-worker,
Omar Thornton.
IV.

THE DUTY TO PROVIDE ADEQUATE SECURITY
A.

The Basis for Liability in the Private Sector

Historically, the courts have been reluctant to impose an affirmative
duty on an owner of property to protect a resident or patron from the
criminal activity of a third person. However, when a certain special
relationship exists between the owner or occupier of a business and its
guest, the courts have generally carved out exceptions to this no-duty rule.
The Restatement of Torts recognizes this willingness of the courts
to find liability when such special relationships exist:
A possessor of land who holds it open to the public for entry
for his business purposes is subject to liability to members of
the public while they are upon the land for such a purpose,
for physical harm caused by the accidental, negligent, or
intentionally harmful acts of third persons or animals, and by
the failure of the possessor to exercise reasonable care to:
(a) Discover that such acts are being done or are likely to be
done, or
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(b) Give a warning adequate to enable visitors to avoid the
harm or otherwise protect them against it
Restatement (Second) of Torts, § 344 (1965).
A comment to the Restatement section makes clear that the
existence of a duty depends, to a great extent, on the foreseeability of
criminal conduct by third persons:
Duty to police premises. Since the possessor is not an
insurer of the visitor’s safety, he is ordinarily under no duty to
exercise any care until he knows or has reason to know that
the acts of the third person are occurring, or are about to
occur. He may, however, know or have reason to know,
from past experience, that there is a likelihood of conduct on
the part of third persons in general which is likely to
endanger the safety of the visitor, even though he has no
reason to expect it on the part of any particular individual. If
the place or character of his business, or his past
experience, is such that he should reasonably anticipate
careless or criminal conduct on the part of third persons,
either generally or at some particular time, he may be under
a duty to take precautions against it, and to provide a
reasonably sufficient number of servants to afford a
reasonable protection.
Id. Comment f
The comment emphasizes two distinct situations in which a special
duty may arise. The first occurs when the owner knows or has reason to
know that a third party is harming or is about to harm a guest. At this
point, the owner may be able to protect the guest only by warning him or
her, alerting police authorities, or employing available securities
measures. The second situation may exist where the nature of the
owner’s business or experience provides a basis for the reasonable
anticipation on the owner’s part that prior or potential criminal activity may
put guests at risk. In the latter scenario, the owner may be liable for failing
to adopt security measures which might have prevented the third person
from inflicting harm upon the guests. The distinction between these
situations is critical, since the duty to foresee a general risk of criminal
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activity, and to take necessary steps to safeguard guests from it, may
require substantial expenditures on the part of the owner or occupier.
B.

The Basis for Liability in Schools

The United States Supreme Court instructs that a state’s “failure to
protect an individual against private violence simply does not constitute a
violation of the Due Process Clause.” Deshaney v. Winnebago County
Dep’t of Soc. Servs., 489 U.S. 189, 197 (1989). The Supreme Court
restated this point in 1995, explaining that its decisions should not be read
to “suggest that public schools as a general matter have such a degree of
control over children as to give rise to constitutional duty to protect.”
Vernonia Sch. Dist. 47J v. Acton, 515 U.S. 646, 655 (1995).
In certain limited situations, however, courts have recognized two
exceptions to the general rule stated above: (1) a special relationship, or
(2) a state-created danger. Deshaney, 489 U.S. 189, 197.
1.

Special Relationship

The “special relationship” exception is invoked when “the state by
affirmative exercise of its powers so restrains an individual’s liberty that it
renders him unable to care for himself, and at the same time fails to
provide for his basic human needs – e.g., food, clothing, shelter, medical
care, and reasonable safety[.[” Deshaney, 489 U.S. at 200. It is the
restraint of an individual’s liberty through incarceration, institutionalization,
or other similar restraints that gives rise to a special relationship. Id. In
these cases, a constitutional duty is imposed to assume some
responsibility for safety and general wellbeing. Although litigants have
often claimed schools hold a special relationship with students (typically
by asserting state compulsory attendance laws and the in loco parentis
role the school maintains), courts have declined to enforce this exception
in the public school setting so as to require a school to protect the student
from harm at the hands of a private actor.
In Doe v. Covington County School Dist., 675 F.3d 849 (5th Cir.
2012), the Fifth Circuit en banc reaffirmed decades of precedent to
confirm that a public school does not have a Deshaney special
relationship with its students. The Court held that public schools do not
take students into custody and hold them there against their will in the
same way that a state takes prisoners, involuntarily committed mental
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health patients and foster children into its custody. Doe, 675 F.3d at 85758.
The Court surveyed its sister circuits and concluded each circuit
that addressed this issue rejected the existence of any special
relationship. Id. (citing Hasenfaus v. LaJeunesse, 175 F.3d 68, 69-72 (1st
Cir. 1999); D.R. V Middle Bucks Area Vocational Tech. Sch., 942 F.2d
1364, 1366, 1370-73 (3rd Cir. 1992) (en banc); Stevenson v. Martin Cnty.
Bd. of Educ., 3 Fed. Appx. 25, 27 (4th Cir. 2001); Doe v. Claiborne Cnty.,
Tenn., 103 F.3d 495, 500-01 (6th Cir. 1996); J.O. v. Alton Cmty. Unit Sch.
Dist. 11, 909 F.2d 267, 268 (7th Cir. 1990); Dorothy J. v. Little Rock Sch.
Dist., 7 F.3d 729, 731-34 (8th Cir. 1993); Patel v. Kent Sch. Dist., 648 F.3d
965, 968-69 (9th Cir. 2011); Maldonado v. Josey, 975 F.2d 727, 728 (10th
Cir. 1992); Wyke v. Polk Cnty. Sch. Bd., 129 F.3d 560, 563 (11th Cir.
1997)).
2.

State-Created Danger Theory

The second exception to this general principle is the state-created
danger rule. In DeShaney, the Court stated: “While the State may have
been aware of the dangers that Joshua faced in the free world, it played
no part in their creation, nor did it do anything to render him any more
vulnerable to them.” Deshaney, 489 U.S. at 201. Based on this
statement, many courts have concluded that liability can be found when
the state “affirmatively places a particular individual in a position of danger
the individual would not otherwise have faced.” Monfils v. Taylor, 165
F.3d 511, 516 (7th Cir. 1998); see also Lombardi v. Whitman, 485 F.3d
73, 80 (2nd Cir. 2007); Kneipp v. Tedder, 95 F.3d 1199, 1211 (3rd Cir.
1996); Kallstrom v. City of Columbus, 136 F.3d 1055, 1066-67 (6th Cir.
1998); Jackson v. Indian Prairie Sch. Dist., 204, 653 F.3d 647, 654 (7th
Cir. 2011); Carlton v. Cleburn Cnty., 93 F.3d 505, 508 (8th Cir. 1996);
Wood v. Ostrander, 879 F.2d 583, 589-90 (9th Cir. 1989); Uhlrig v.
Harder, 64 F.3d 567, 572-73 (10th Cir. 1995).
The courts have set out various multi-factor tests related to the
state-created danger theory. The Seventh Circuit has established a threepart test for this rule. “First, in order for the Due Process Clause to
impose upon a state the duty to protect its citizens, the state, by its
affirmative acts, must create or increase a danger faced by an individual.
Second, the failure on the part of the state to protect an individual from
such a danger must be the proximate cause of the injury to the individual.
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Third, because the right to protection against state-created dangers from
the substantive component of the Due Process Clause, the state’s failure
to protect the individual must shock the conscience.” King v. E. St. Louis
Sch. Dist., 496 F.3d 812, 818 (7th Cir. 2007). The Sixth Circuit has a
similar test. Estate of Smiths v. City of Flint, 602 F.3d 758, 763 (6th Cir.
2010).
C.

42 U.S.C. § 1983

Section 1983 creates no substantive rights; rather, it is only a
remedial provision for the violation of substantive federal rights. See City
of Oklahoma City v. Tuttle, 471 U.S. 808, 816 (1985). Accordingly, in
order to state a claim under Section 1983, a plaintiff is required to assert a
violation of rights protected by the Constitution or laws of the United
States and then establish that the alleged deprivation was committed by a
person acting under color of state law. West v. Atkins, 487 U.S. 42, 48
(1988). Section 1983 imposes liability only for federal constitutional
violations; it does not impose liability for violations of tort law. See Baker
v. McCollan, 443 U.S. 137, 146 (1979); Collins v. City of Harker Heights,
503 U.S. 115, 127 (1992).
1.

Monell

A political subdivision of the state, such as local school district, may
only be found liable under Section 1983 when it commits an act for which
it is actually responsible. Monell v. Dep’t of Soc. Servs., 436 U.S. 658,
694 (1978) (a municipality may not be held vicariously liable under Section
1983 for the unconstitutional acts of its employees). A claim under
Section 1983 for municipal liability requires three elements: (1) a
policymaker with final policy-making authority; (2) an official policy; and (3)
a violation of an individual’s constitutional rights where the moving force
behind the violation is the policy. Monell, 436 U.S. at 694.
An essential element of municipal liability is missing without an
underlying constitutional violation. Collins, 503 U.S. at 120. Moreover, for
Section 1983 liability to be found, the constitutional violation must be
committed by a state actor. In Doe v. Covington, the Fifth Circuit rejected
Section 1983 liability because the third party who sexually abused the
student was not a state actor. Doe, 675 F.3d at 687. However, if the
official policy itself is unconstitutional, Section 1983 liability is imposed if a
showing is made that: (1) the policy itself was violative of federal law or
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directed the deprivation of federal rights, or (2) the policy was adopted or
maintained by the policymakers with deliberate indifference as to its
known or obvious consequences. Bd. of Cnty. Comm’rs of Bryan Cnty. v.
Brown, 520 U.S. 397, 407 (1997).
Liability cannot extend to a municipality if one of its employees
happens to apply a policy in an unconstitutional manner, otherwise liability
would be based on the doctrine of respondeat superior. Harris, 489 U.S.
at 387; Collins, 503 U.S. at 122; Monell, 436 U.S. at 691-94.
2.

Failure to Train/Failure to Supervise

In the context of arming school personnel, plaintiffs suffering
injuries allegedly arising from such a program would likely would argue the
school failed to properly train or supervise its armed personnel. Section
1983 requires a plaintiff asserting a failure to train cause of action to
establish that the school pursued an official custom or policy of failing to
adequately train or supervise its personnel and that the policy was
adopted with deliberate indifference toward the constitutional rights of the
plaintiff. City of Canton, 489 U.S. at 387-88. A single incident ordinarily
does not demonstrate an inference of such a custom unless the actor(s)
involved had been given official policymaking authority.
In some cases, Section 1983 liability can attach based on an
allegation of failure to train. Harris, 489 U.S. at 387. A plaintiff must
allege more than the fact that the municipality is responsible for the
training; proof of both culpability and causation must be demonstrated. Id.
at 389. A direct causal link between the government policy and the
constitutional deprivation must be shown, then the plaintiff must show that
the state actor consciously adopted the policy with deliberate indifference
to the plaintiff’s constitutional rights. Id.
Deliberate indifference requires a significant showing that the
governmental entity disregarded a known or obvious consequence of its
actions; it is more than mere negligence. Bryan Cnty., 520 U.S. at 397.
Only where the need for more or different training is so obvious and the
inadequacies are so like to result in the violation of constitutional rights
can the state actor be reasonably said to have been deliberately
indifferent. City of Canton, 489 U.S. at 390. A plaintiff must establish a
pattern and practice of failing to train. Id. Proof that an isolated employee
was not properly trained is insufficient to establish liability, nor is it enough
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to prove that an injury could have been avoided if an employee had
received better training or additional training. Id. at 391. Liability will not
arise even if the plaintiff shows that the state employee made a mistake,
unless other evidence of a failure to train or supervise exists. Id.
The Supreme Court explained the reasoning behind its holding in
City of Canyon:
To adopt lesser standards of fault and causation would open
municipalities to unprecedented liability under Section 1983.
In virtually every instance where a person has had his or her
constitutional rights violated by a city employee, a Section
1983 plaintiff will be able to point to something the city “could
have done” to prevent the unfortunate incident…permitting
cases against cities for their “failure to train” employees to go
forward under Section 1983 on a lesser standard of fault
would result in de facto respondeat superior liability on
municipalities—a result we rejected in Monell.
City of Canyon, 489 U.S. at 392.
V.

GUNS IN SCHOOLS AND OTHER PUBLIC PLACES
A.

Guns-Free School Zones Act

The Guns-Free School Zones Act (“GFSZA”), 18 U.S.C. §922(q), is
a federal law that prohibits the knowing possession of a firearm in a
“school zone” or at a place one has reasonable cause to believe is a
“school zone.” The GFSZA was overturned in 1995 by U.S. v. Lopez, 514
U.S. 549 (1995), but Congress passed a revised law later that year. The
law defines “school zone” as in, on the grounds of, or within 1,000 feet of,
a public, parochial or private school. 18 U.S.C. §921(a)(25). The term
“school” means a school which provides elementary or secondary
education under State law. 18 U.S.C. §921(a)(26).
The GFSZA provides exceptions for law enforcement officers acting
in their official capacity, 18 U.S.C. §922(q)(2)(B)(vi), and for individuals
possessing firearms who are licensed by the State in which the school
zone is located to possess firearms. Id.
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B.

State Statutes and Proposed Legislation

Arkansas
A school district utilized an existing state law to obtain a license to operate
a private security firm, then trained and licensed numerous school staff
members to carry concealed weapons. After the Arkansas Attorney
General issued an opinion that the law did not authorize the licensing of a
school district as security firm, the state agency attempted to revoke the
license. The agency ultimately determined that the district would be
allowed to maintain its license for two years but that no further licenses
would be issued to school districts.
In the most recent session of the Arkansas Legislature earlier this year, a
senate bill that would allow school districts to arm teachers and staff
received a “do pass” recommendation from the House judiciary
committee. The bill would allow all school districts to apply to the
Arkansas State Police for permission to arm teachers and staff. The State
Police would establish a training curriculum, conduct background checks
and issue licenses to school employees who are selected by their districts
to also act as security officers.
In the current legislative session, at least 20 gun bills have been filed in
the Arkansas General Assembly. These bills would provide for concealed
handguns to be carried by permit-holders into publicly owned buildings
and other facilities, including the State Capitol; public colleges; and high
schools.
California
In 2013, a bill was introduced in the California legislature that would train
teachers, principals and other school employees to carry concealed guns.
The bill would exempt school districts from revealing the names of the
“marshals” or any identifying information about them.
Florida
In 2014, the Florida House education panel approved a bill which would
allow districts to have at least one person on each campus who could
carry a concealed weapon after meeting firearm and school safety training
requirements. Many school officials in Florida were opposed to the bill,
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stating that while security is a priority, only trained school security officers
rather than administrators and teachers should maintain safe learning
environments. One official said arming teachers would create a “huge”
liability and could encourage students to carry guns.
Georgia
In 2013, a bill gained committee approval in the Georgia legislature that
would give local school boards the authority to designate any number of
employees to carry concealed weapons. The proposed law would require
the employees to obtain concealed carry permits and undergo training and
background checks. The law would be voluntary for districts.
Indiana
State law allows guns to be brought onto school grounds, but the firearms
must be locked in a vehicle.
Kansas
State concealed carry law was recently expanded to open the door for
license holders to carry concealed weapons on school property.
Mississippi
In 2013, a senate bill that would allow local school boards to develop
safety policies to arm administrative employees and teachers was strongly
opposed by civil rights groups as making Mississippi schools more
dangerous.
South Dakota
In 2013, the “school sentinel” bill was approved by the House of
Representatives. The bill gives school boards the authority to allow armed
personnel in school buildings after receiving training from the State.
Tennessee
In 2015, a proposed bill would allow guns to be kept in vehicles on school
property, expanding the current law which only allows law enforcement
personnel to carry firearms on school grounds.
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Utah
State law allows the possession of firearms in public schools, either by
open carry or conceal carry. Accordingly, many schools in Utah by policy
permit teachers, staff and others to carry concealed firearms.
VI.

THE INVERSE RELATIONSHIP BETWEEN RISK SENSITIVITY
AND EFFICACY OF SECURITY MEASURES

During the afternoon hours of September 19, 2014, forty-year-old
veteran, Omar J. Gonzalez, jumped the fence protecting the White
House’s north lawn, sprinted across the lawn, and entered the White
House through an unlocked door before being apprehended in the East
Room. Although the President and his family were not present at the time
of the entry, it is significant that Gonzalez was found carrying a dangerous
weapon—a folding knife with a 3 ½ inch serrated blade (as well as a
hatchet and 800 rounds of ammunition in his car). Of note, Gonzalez
evaded at least one officer, ran past a guard booth, and bypassed a
canine unit before entering the building. As it turns out, Gonzalez was
previously charged with evading arrest and possession of eleven weapons
(including a sawed-off shotgun, assault rifles, and knives) as well as a
map with the White House circled following an automobile stop on July 19,
2014, and he was stopped on August 25, 2014 while walking the White
House fence with a hatchet in his waistband.
Shortly after 9:30 a.m. on December 14, 2012, the time when the
doors to Sandy Hook Elementary School in Newtown, Connecticut
automatically lock, twenty-year-old Adam Lanza shot through a glass
panel and entered the school wearing black clothing and earplugs and
armed with an assault rifle and two handguns. In less than five minutes,
Lanza fired 156 shots killing 20 children and 6 adult staff members before
committing suicide. Prior to the mass shooting, Lanza shot and killed his
mother at their home.
Shortly after 8:00 a.m. on September 16, 2013, Aaron Alexis, a
former Navy sailor and current civilian contractor with secret-level security
clearance arrived at the Washington Navy Yard in Southeast Washington,
D.C.
Although his presence would have been normal under the
circumstances, on this occasion, Alexis was armed with a 12-guage
shotgun and a stolen 9mm pistol. In the span of less than one hour,
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Alexis killed twelve people and injured three prior to being killed by a
Washington D.C. SWAT team member who returned fire after being shot
multiple times in his tactical vest.
What do all of these perpetrators have in common? Each of them
is grossly insensitive to risk—a characteristic that often renders
preventative measures impotent.
In most negligent security cases, the perpetrator of the crime is
non-existent. See Bruce A. Jacobs, Foreseeability and Duty of Care in
Third-Party Premises Liability, 35(2) The Brief 60 (Winter 2006). Although
the reasons for this trend vary (incarceration, ongoing prosecution,
judgment proof, evidentiary rules prohibiting allocation of fault to criminal
assailants), understanding the assailant and his or her history is important
for establishing foreseeability and the measures to be employed by
premises owners to deter future criminal acts on their property . . . to the
extent deterrence is feasible.
As Bruce Jacobs, an accomplished expert in criminology and
negligent security, explains, “[a]ssessments of deterrability hinge on
determining an offender’s sensitivity to risk.” Id. The majority of criminal
acts are conducted covertly with a constant eye toward avoiding detection.
It is under these “typical” circumstances that traditional security measures
operate most efficiently. Stated differently, “[s]ecurity measures hinge on
one simple and widely accepted assumption: that offenders are
deterrable.” Id. The same cannot be said, however, for those assailant’s
whose sensitivity to risk is reduced and/or non-existent. Take the
following hypothetical posed by Mr. Jacobs:
Contrast this with an offender who robbed and abducted a
woman from the parking lot of her apartment complex and
then sexually assaulted her at a secondary location. Despite
multiple up-close contacts over a two-hour period, he made
no attempt to conceal or camouflage his identity. After
robbing the woman, he transported her to a public park and
sexually assaulted her in an elevated area potentially visible
on at least two sides by the occupants of seven different
houses. The park was adjacent to the precinct headquarters
of the local police, housing over 70 commissioned officers.
The offender left several pieces of incriminating evidence at
the crime scene, including a shirt he had used to wipe his
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seminal fluid from the victim. He had two days between the
time of the assault and the time the police processed the
scene to collect and remove these items but failed to do so.
Following the assault, he knelt down face to face with the
victim, told her about his life, and asked for her phone
number. Grossly insensitive to risk, this offender was not
reasonably deterrable.
Id.
Under these circumstances, it is difficult to imagine a level of
security that would deter such conduct, much less a level that is
reasonable based on the traditional measures of foreseeability discussed
below. Despite this subset of risk insensitive criminal activity, premises
owners are exposed to liability for such acts because “[t]he distinction
between deterrable and undeterrable offenders is arguably the single most
overlooked issue in third-party premises litigation.” Id. At this stage of the
premises security life cycle, the idea of the undeterrable criminal can only
be addressed by the advocate in argument given that the vast majority of
jurisdictions focus on the elements from the traditional tests for
foreseeability. Given the nexus between foreseeability and superseding,
intervening acts, however, the undeterrable criminal argument merits
treatment by the courts, and it is anticipated future premises security
litigation will incorporate such discussion, especially in light of increasing
state legislative efforts to expand or preserve—depending upon
philosophical predisposition—the protections afforded by the Second
Amendment which, as explained below, have the potential to render
criminal acts foreseeable where they once were not.
VII.

THE DUTIES OWED BY PREMISES OWNERS AND
MANAGEMENT
COMPANIES
FOR
CRIMINAL
ACTS
COMMITTED BY THIRD PARTIES ON THEIR PROPERTY

At the risk of oversimplification, the plaintiff in a negligent security
case must satisfy the familiar elements of negligence: (1) the defendant
owed a duty of care to the plaintiff; (2) the defendant breached that duty of
care; (3) the defendant’s breach caused the alleged injuries; and (4) the
plaintiff sustained damages. Thornton v. Big M Transp. Co., 146 So. 3d
393, 399-400 (Miss. Ct. App. 2014)
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A.

Basis for Liability

Traditionally, courts were reluctant to impose a duty upon private
individuals or corporations to protect others from the criminal acts of third
parties. See generally Cornpropst v. Sloan, 528 S.W.2d 188, 191 (Tenn.
1975), overruled by McClung v. Delta Square Ltd. P’ship, 937 S.W.2d 891
(Tenn. 1996). As Professor Prosser explained:
The highly individualistic philosophy of the older common
law had no great difficulty in working out restraints upon the
commission of affirmative acts of harm, but shrank from
converting the courts into an agency for forcing men to help
one another.
William L. Prosser, Law of Torts § 56 at 339 (4th ed. 1971).
Due to changes in custom, public sentiment, and views of social
policy, courts departed from the traditional “no duty” rule in favor of liability
in circumstances where the premises owner and the victim of criminal
activity share a special relationship (i.e., premises owner and patron). As
Professor Prosser explained:
For the most part such a duty has been imposed where the
relation is of some actual or potential economic advantage to
the defendant, and the expected benefit justifies the
requirement of special obligations. The largest single group
upon whom the duty of affirmative conduct has been
imposed are the owners and occupiers of land[.]
Id.
This principle was adopted by the American Law Institute in its
Second Restatement of Torts. According to the Restatement,
A possessor of land who holds it open to the public for entry
for his business purposes is subject to liability to members of
the public while they are upon the land for such a purpose,
for physical harm caused by the accidental, negligent, or
intentionally harmful acts of third persons or animals, and by
the failure to the possessor to exercise reasonable care to
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(a)

discover that such acts are being done or are likely to
be done, or

(b)

give a warning adequate to enable the visitors to
avoid the harm, or otherwise to protect them against
it.

Restatement (Second) of Torts § 344 (1965).
Comments to the Restatement further clarify liability of the
premises owner depends, in significant part, on whether the criminal acts
of third parties were foreseeable to the owner prior to their occurrence. 1
As discussed in more detail, below, there are problems with a strict
foreseeability approach given that “[e]veryone can foresee the commission
of crime virtually anywhere and at any time.” Crain v. Cleveland Lodge
1532, Order of Moose, 641 So. 2d 1186, 1190 (Miss. 1994) (quoting
Kelly v. Retzer & Retzer, Inc., 417 So. 2d 556, 560 (Miss. 1982)).
B.

Approaches to Foreseeability

The elements of proof a plaintiff must show to prevail in a negligent
security case vary by jurisdiction as a number of approaches to
foreseeability have emerged over the years. These approaches naturally
vary from narrow to broad and in-between. Because evolution in this area
of the law is rooted in public policy, the conservative approach (and it’s
hybrid progeny) is accepted in the majority of jurisdictions. Although many
courts have adopted the approaches discussed below, others have
created their own tests, often borrowing elements from one or more of the
primary approaches, to create hybrid tests sympathetic to the norms and
public policy of their respective jurisdictions. Despite these differing
approaches, all states agree that no liability attaches to an owner in the
absence of foreseeability of a crime which triggers the duty to protect the
patrons and/or residents from harm. See Corley v. Evans, 835 So. 2d 30
(Miss. 2003).

1 Comment f to the Restatement (Second) of Torts § 344 provides that “[s]ince the
possessor is not an insurer of the visitor’s safety, he is ordinarily under no duty to
exercise any care until he knows or has reason to know that the acts of the third person
are occurring, or are about to occur.”
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1.

Imminence of Harm

This is the most defense-oriented approach to foreseeability in the
negligent security context and is employed by only a few jurisdictions.
The Alabama Supreme Court case of Whataburger, Inc. v. Rockwell is a
prime example. In Rockwell, the plaintiff, a customer at the restaurant,
was sitting at a table with his wife, Billie Jo, when three men at another
table instigated a verbal confrontation with him. Whataburger, Inc. v.
Rockwell, 706 So. 2d 1220, 1222 (Ala. Civ. App. 1997). The plaintiff
requested the restaurant’s manager to call the police several times. Id.
The manager ultimately told the men to take the quarrel outside if they
were going to fight. Id. The customer and the men went outside the
restaurant and a fight ensued during which the customer sustained
serious injuries. Id. The Rockwell court explained that “[t]he ultimate test
of the existence of a duty to use due care is found in the foreseeability that
harm may result if care is not exercised.” Id. at 1223. Despite this generic
recitation of the law, the court opined that a merchant’s duty of care in
situations such as those outlined above is as follows:
There is no duty upon the owners or operators of a shopping
center, individually or collectively, or upon merchants and
shopkeepers generally, whose mode of operation of their
premises does not attract or provide a climate for crime, to
guard against the criminal acts of a third party, unless they
know or have reason to know that acts are occurring or [are]
about to occur on the premises that pose imminent
probability of harm to an invitee; whereupon a duty of
reasonable care to protect against such act arises.
Id. at 1223 (quoting Latham v. Aronov Realty Co., 435 So. 2d 209, 213
(Ala. 1983)).
Although the Imminence of Harm approach is one of the most
conservative approaches to foreseeability, the Rockwell court affirmed the
trial court’s denial of summary judgment and directed verdict. See id. at
1224. This is likely due to the unique facts of the case where evidence
existed to show the premises owner and/or its lawful agent did, in fact,
have knowledge that criminal activity was afoot. In other words, even if
there is evidence of prior similar incidents in the same or surrounding
area, such evidence, standing alone, is insufficient to establish
foreseeability of the crime that is the subject of a given case. Instead, the
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evidence must only demonstrate that a crime is about to occur, and the
business owner should have known of its imminence. See id; see also
Posecai v. Wal-Mart Stores d/b/a Sam’s Wholesale Club, 752 So. 2d 762,
766-67 (La. 1999).
2.

Prior Similar Incidents

Consistent with the idea that a premises owner must be on notice
of the need to take action prior to being liable for failing to do so, early
courts opined that a crime was not foreseeable unless it had occurred at
the particular premises before. The “prior similar incidents” approach was
initially easy to apply, and, if the plaintiff was unable to establish the same
or similar crimes had occurred on or adjacent to the premises, the subject
crime is deemed unforeseeable.
A primary example of this rule’s application comes from the early
California case of Wingard v. Safeway Stores, Inc. In Wingard, the
plaintiff was a security guard at a warehouse owned by another company.
Wingard v. Safeway Stores, Inc., 176 Cal. Rptr. 320, 321 (Cal. Ct. App.
1981). While on duty in a guardhouse inside the warehouse, the plaintiff
was sexually assaulted by an unidentified assailant who severely injured
her physically and psychologically. The record shows that a door to the
warehouse was left open and there were several other possible means of
entry by the assailant—there was no evidence that securing the
warehouse was part of plaintiff’s job responsibilities. Id. Police reports for
the property showed a significant history of meat theft, but violent crimes
were non-existent. Id. Based on the record before it, the court opined that
there was no evidence to substantiate that sexual assault is a risk
associated with those criminally disposed to theft. Id. at 323. The court
went on to apply the prior similar incidents rule, stating:
[I]n the absence of prior similar incidents, an owner of land is
not bound to anticipate the criminal activities of third
persons, particularly where the wrongdoer was a complete
stranger to both the landowner and the victim and where the
criminal activity leading to the injury came about
precipitously.
Id. at 324
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As such, the court affirmed the lower court’s grant of summary
judgment because there were “no previous assaults or even threats of
violent criminal activity” at the subject premises. Id. In other words,
regardless of the security measures employed by the premises owner or
the deplorable and unsafe conditions (i.e., broken windows and locks), the
premises owner cannot be liable absent a showing of prior similar
instances of criminal conduct under this theory.
Naturally, this approach to establishing foreseeability has been
criticized by the plaintiff’s bar as being too defense-oriented. For example,
as plaintiffs attempted to expand the rule, courts were forced to grapple
with questions such as:


When are crimes similar enough to impute notice?



Must the previous crimes actually occur on the subject
premises?



If the crime did not occur on the subject premises, did it
occur in the general area?



When is such an area sufficiently close to the subject
premises?

Given these and other ambiguities, the courts also began to
criticize the prior similar incidents rule. In Isaacs v. Huntington Memorial
Hospital, the California Supreme Court opined that the prior similar
incidents rule is “fatally flawed in numerous respects.”
Isaacs v.
Huntington Mem'l Hosp., 695 P.2d 653, 658 (Cal. 1985). The court
explained that the rule leads to results which are contrary to public policy
and has the effect of discouraging landowners from taking adequate
measures to protect premises which they know are dangerous. See id.
Stated differently, there is no incentive for the premises owner to take
measures to prevent criminal acts, regardless of glaring safety
deficiencies, where there is not a history of violent criminal activity.
According to Isaacs, this result contravenes the policy of preventing
future harm and establishes a regime where, under the rule, the first victim
always loses, while subsequent victims are permitted recovery (the aptly
named “one free assault” and/or “legal mulligan” theory). Id.; see also
Volpe v. Gallagher, 821 A.2d 699, 716 (R.I. 2003). The court further
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posed a series of rhetorical questions not unlike those identified above:
How “similar” must the prior incidents be to satisfy the rule? How close in
time do the prior incidents have to be? How near in location must they
be? Id. at 659. Furthermore, this approach is met with significant criticism
in that it encourages premises owners to be almost exclusively reactive,
instead of proactive, in providing security. From this criticism, the totality
of the circumstances approach was born.
3.

Totality of the Circumstances

Although the Isaacs court is responsible for establishing the totality
of the circumstances approach as the prevailing approach to foreseeability
in California in the mid-1980’s, it is worth noting this approach was
previously applied in the intermediate appellate courts. For example, in
Kwaitkowski v. Superior Trading Co., the plaintiff was raped and robbed in
the lobby of her apartment building. Kwaitkowski v. Superior Trading Co.,
176 Cal. Rptr. 494, 495 (Cal. Ct. App. 1981). She sued her landlords,
alleging that they had notice that (1) the lock of the lobby entrance door
was defective at the time of the attack, (2) the apartment building was in a
“high crime area,”2 and (3) that an assault and robbery had occurred
previously in another common area of the building. The trial court
sustained the landlords’ demurrer without leave to amend. Id.
In reversing the judgment of dismissal, the Court of Appeals noted
that “[foreseeability] does not require prior identical or even similar
events.” Id. at 497 (citing Dailey v. Los Angeles Unified Sch. Dist. 470
P.2d 360 (Cal. 1970)). The court reasoned that “[whether] a given criminal
act is within the class of injuries which is reasonably foreseeable depends
on the totality of the circumstances and not on arbitrary distinctions
between assault, rape, murder, robbery.” Id. at 497. In concluding that
the attack was foreseeable, the court focused on the defective nature of
the premises (a broken lock), the easy access that strangers had to the
interior of the building, the neighborhood in which the apartment building
was located, and the prior assault and robbery. Id. at 500.
In Isaacs, the California Supreme Court adopted the “better view”
set forth in Kwaitkowski. Isaacs involved a negligent security claim
brought by a physician who was severely injured after being shot in the
Although the opinion consistently refers to the fact that the subject property was
situated in a “high crime area,” the Kwaitkowski court never defined the parameters of
this definition beyond the land owner’s knowledge of one prior assault and robbery.
2
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hospital parking lot. See Isaacs, 695 P.2d at 655. The court explained
“foreseeability is determined in light of all the circumstances and not by a
rigid application of a mechanical ‘prior similars’ rule[,]” because “what is
required to be foreseeable is the general character of the event or harm . .
. not its precise nature or manner of occurrence.” Id. at 659. Despite a
lack of prior similar incidents (assaults involving deadly weapons), the
court held that the assault against the physician was foreseeable, relying
on the following factual circumstances: (1) the hospital was located in a
“high crime area[;]” (2) several threatened assaults had occurred in the
emergency room area; (3) there had been thefts in the area; (4) a security
guard testified incidents involving “harassment” were “very common[;]” (5)
expert testimony that emergency rooms and surrounding areas are
inherently dangerous; (6) two lights on a building adjacent to the parking
lot were not working; and (7) there was no security for the research
parking lot. See id. at 661-62. The court further applied a balancing
analysis finding that “foreseeability of an assault was high in comparison
to the minimal burden on the hospital to take security measures to ensure
the safety of persons using the research parking lot.” Id. at 662 (emphasis
added).
This language is particularly interesting given the generally
accepted principle that premises owners are not the insurers of invitees’
safety. See Byrne v. Wal-Mart Stores Inc., 877 So. 2d 462, 465 (Miss. Ct.
App. 2003) (quoting Sears, Roebuck & Co. v. Tisdale, 185 So. 2d 916,
917 (Miss. 1966)).
Recognizing this inconsistency, the California
Supreme Court later moved away from the totality of the circumstances
approach to foreseeability in Ann M. v. Pacific Plaza Shopping Center.
Reverting to the previously adopted prior similar incidents approach, the
Court in Ann M. explained that “the requisite degree of foreseeability
rarely, if ever, can be proven in the absence of prior similar incidents of
violent crime on the landowner’s premises.” Ann M. v. Pac. Plaza
Shopping Ctr., 863 P.2d 207, 215 (Cal. 1993).
4.

Hybrid Approaches to Foreseeability

Although many states apply the above approaches in strict fashion,
a number of states have developed their own test for establishing
reasonable foreseeability. These approaches often combine elements of
the “prior similar incidents,” “totality of the circumstances,” and “imminence
of harm” tests—the same being tailored to the societal norms and public
policy consistent with the interests of the various jurisdictions.
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For example, Mississippi courts apply a two-pronged test for
foreseeability in the context of criminal acts of third parties. This test,
which combines elements of the “prior similar incidents” and “totality of the
circumstances” tests, requires a plaintiff to produce evidence that the
premises owner had “(1) actual or constructive knowledge of the
assailant’s violent nature, or (2) actual or constructive knowledge that an
atmosphere of violence existed on the premises.” Gatewood v. Sampson,
812 So. 2d 212, 220 (Miss. 2002) (quoting Lyle v. Mladinich, 584 So. 2d
397, 399 (Miss. 1991)).
This approach, like other derivatives of the traditional tests,
combines elements of the “prior similar incidents” approach and the
“totality of the circumstances” approach in the form of an atmosphere of
violence and knowledge of the assailant’s violent nature, respectively. In
analyzing whether an atmosphere of violence exists, Mississippi courts
scrutinize the particulars of previous crimes in comparison to the criminal
act giving rise to a given lawsuit.3 This is a fact intensive endeavor often
involving comparisons to the type of crime, the victim of the crime, the
time of day or night the crime was committed, whether weapons were
involved, and whether the victim and assailant had a prior relationship.
Ellis v. Gresham Service Stations, Inc. is an excellent example of this
detailed assessment. See Ellis v. Gresham Service Stations, Inc., 55 So.
3d 1123, 1124 (Miss. Ct. App. 2011).
In Ellis, the plaintiff brought a premises-liability lawsuit against
Gresham Service Stations, Inc., d/b/a Double Quick, Inc., claiming he was
brutally beaten behind the Double Quick store by a group of unknown
assailants. See Ellis v. Gresham Service Stations, Inc., 55 So. 3d 1123,
1124 (Miss. Ct. App. 2011). As proof to support his contention that an
atmosphere of violence existed, Ellis relied upon twelve police reports; his
own testimony and that of Jenkins (a friend of Ellis who was present
during the initial altercation),4 regarding the premises at Double Quick; and
According to the Mississippi Supreme Court, evidence of the existence of an
atmosphere of violence may include “the overall pattern of criminal activity prior to the
event in question that occurred in the general vicinity of the defendant's business
premises, as well as the frequency of criminal activity on the premises.” Lyle, 584 So. 2d
at 399.
3

Jenkins testified that when Ellis walked out of the store, a “bunch” of guys crowded
around Ellis. Jenkins saw one of them take Ellis’s cell phone and “then another one kind
of hit [Ellis].” Scared, Jenkins “left.” Jenkins, who testified that he had his own cell phone
4
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the affidavit of Ellis's liability expert, Commander Tyrone Lewis. Id. at
1127-28. The Court noted “Ellis testified in his deposition that ‘drug deals’
occur on Double Quick's premises daily, as there is a ‘drug house’ located
across the street. According to Ellis, he sometimes worked undercover for
the Indianola Police Department as a drug buyer, and when he goes by
the Double Quick he knows who is selling drugs. Ellis said he had
informed the police about drug sales at this location, but he never notified
Double Quick about such activity. Id. at 1128. Ellis’s expert, Commander
Lewis's affidavit provided the following testimony:
It is my opinion to a reasonable degree of professional
certainty that the attack on Jessie Dean Ellis on or about
October 7, 2006 . . . was a natural and foreseeable
consequence of the conditions and circumstances that
existed on the premises on and prior to October 7, 2006.
This opinion is based on the fact that there had been
sufficient crime committed on the premises of the subject
convenience store to place the owner on notice that
reasonable security measures were needed for the security,
safety and well-being of their [sic] patrons.
Id. at 1128-1129.
The Court then affirmed “the trial court’s holding that Ellis presented
no genuine issue of material fact as to whether Double Quick had actual
or constructive notice that an atmosphere of violence existed on its
property.” Id. at 1129. The Court explained:
[O]f the twelve reported ‘criminal’ acts at the Double Quick
store in question during the ten year period preceding the
alleged assault, only five of those, for all intents and
purposes, were crimes against the person. And none of
these incidents involved unprovoked assaults upon one of
Double Quick's unsuspecting patrons by unknown
assailants. Rather, each offense was precipitated by some
sort of pre-existing dispute between individuals who knew
each other and who brought their conflicts on to Double
with him at the time, drove around the block, without calling the police, and returned to
the Double Quick store to check on Ellis. When Jenkins did not see Ellis, he concluded
that Ellis had gotten away. As it turns out, Ellis was found “unconscious” by the police
two blocks away and arrested for public drunkenness. See Ellis, 55 So. 3d at 1125.
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Quick's grounds with no forewarning to Double Quick.
According to the record, Double Quick's employees
responded to each situation as reasonably as could be
expected. The other reported incidents were crimes against
the store. And of these, the only ones of any significance
were the three burglaries, each of which occurred in the
middle of the night while the store was closed for business.
Id.
The Court reasoned “that Double Quick could not have reasonably
foreseen an assault of this nature based on the type of incidents the store
had experienced in the past. Contrary to the conclusory statements
expressed by Ellis’s expert, such incidents, particularly in these numbers,
do not rise to the level of violence sufficient to create a factual question as
to whether Double Quick was on actual or constructive notice that an act
of violence like the one claimed in this instance would occur on its
premises.” Id. In other words, Mississippi requires a conservatively
narrow correlation between the crime that is the subject of a given case
and the comparator crimes offered as proof of an atmosphere of violence;
however, the comparator crimes do not have to be the same. See id.
(citing Am. Nat. Ins. Co. v. Hogue, 749 So. 2d 1254, 1260 (Miss. Ct. App.
2000) (holding that a victim who was car-jacked and kidnapped from a
mall parking lot by an unknown assailant was not required to bring forth
evidence of an identical crime having previously occurred on the owner's
premises in order to establish that such an assault was foreseeable-prior
acts, in one year alone, included, among others, thirteen auto-thefts, two
strong-arm robberies, one robbery with a knife, one rape, and two assaults
with injuries constituted sufficient, competent evidence to raise an issue of
foreseeability of assaultive conduct in this parking lot)).
The remaining element of proof for establishing foreseeability under
this approach, knowledge of the assailant’s violent nature, occurs much
less frequently given the difficulty in proving a premises owner knew or
should have known of a given individual’s history of and/or propensity for
violence. Indeed, such knowledge is only likely in a few circumstances,
such as those where the premises owner is responsible for having such
knowledge and/or is exposed to the individual on a frequent basis so as to
develop a basis of knowledge regarding that individual’s penchant for
violence (i.e., apartment complex manager, employer, or school district).
Nevertheless, there are circumstances where a premises owner acquires
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such knowledge not through personal observation, but from others—a
situation sufficient to withstand dispositive motion and potentially support a
verdict for the plaintiff (i.e., apartment tenant advises apartment manager
that her neighbor’s “visiting” boyfriend, who has a significant criminal
history, routinely stays the night). This element derives from the “totality of
the circumstances” approach in that it permits the trier of fact to consider
information beyond prior instances of violence in the area. Public policy
and social norms reinforce inclusion of this element in that Mississippians
deem it reasonable to impose liability on a premises owner who knew or
should have known of the assailant’s propensity for violence prior to the
subject crime, regardless of whether similar crimes have occurred in the
past.
VIII.

RECONCILING THE UNINTENDED CONSEQUENCES OF
LEGISLATIVE EXPANSION OF THE RIGHT TO BEAR ARMS
WITH
THE
PREMISES
OWNERS’
OBLIGATION
TO
REASONABLY FORESEE THIRD PARTY CRIMINAL CONDUCT

As popularized by twentieth century sociologist, Robert K. Merton,
unintended consequences are outcomes other than those intended by
purposeful action. Robert K. Merton, The Unanticipated Consequences of
Purposive Social Action, 1(6) Am. Sociological R. 894-904 (Dec. 1936).
As with the majority of purposeful government action, the intent is to
effectuate a change for the better. Whether the result of interest balancing
or mere oversight, legislative action is often attended by unintended
and/or unanticipated consequences. Against the backdrop of premises
security, this conflict is significant and ongoing.
The past thirty years have been accompanied by a remarkable
wave of gun rights scholarship and corresponding changes to the gun
laws of many states. During the latter portion of this time, many states
have changed not only their concealed carry laws, but laws relating to the
open carry of firearms in areas other than the home. Although the states
vary in terms of regulation (i.e., permitting open carry of handguns while
prohibiting open carry of long guns, requiring licenses to openly carry, and
permitting open carry of long guns only when unloaded), there is a clear
trend in favor of open carry. In fact, only six states (California, Texas,
Illinois, South Carolina, Florida, and New York) and the District of
Columbia prohibit the open carry of firearms outside the home. The
remaining forty-four states either allow unrestricted open carry (thirty
states) or permitted open carry (fourteen states). The logic behind, and
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justification for, the open carry movement primarily stems from the
understanding that criminal actors are more likely to conceal their
weapons. Although the logic behind open carry legislation is subject to
great debate, the fact remains that there is a clear trend toward permitting
the open carry of firearms outside the home—a trend that has significant
(and likely unintended) consequences for premises owners.
Because the premises owner’s exposure for third party criminal
acts is defined by the boundaries and contours of foreseeability, the
existence of state-supported open carrying of firearms adds yet another
layer of analysis to the overall question of duty. At its most basic level, it
is more foreseeable that a person will carry a firearm in an unregulated
open carry state than in a state that does not recognize the right to openly
carry.
As it relates to private business owners, it is important to
understand that open carry laws are geared toward the prevention of state
regulation.
Therefore, non-state actors are often free to impose
regulations on their patrons by, for example, prohibiting weapons on their
premises. As such, it is local governments that face the greatest level of
exposure for criminal acts committed on their property. A primary
example of this conflict comes from the State of Mississippi.
In 2013, the Mississippi Legislature, like many states, modified its
criminal statute prohibiting the carrying of concealed weapons without a
license to exclude the carrying of pistols, revolvers, and rifles with a barrel
measuring less than sixteen inches from the definition of “concealed.”
See Miss. Code Ann. § 97-37-1(1), (4). This modification essentially
allows individuals to carry weapons in holsters outside the home.5
Consistent with this change, the Mississippi Legislature also modified the
statutes permitting local governmental regulation of firearms. Specifically,
local governments such as counties and municipalities were permitted to
regulate the carrying of firearms (whether concealed or open) in the
following areas:
(i)

a public park or at a public meeting of a county,
municipality or other governmental body;

(ii)

a political rally, parade or official political meeting; or

Previously, a firearm concealed, in whole or in part, in a holster was considered
“concealed” under Mississippi case law.
5
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(iii)

a nonfirearm-related school, college or professional
athletic event

Miss. Code Ann. § 45-9-53(1)(f).
These are the only places where local governments are authorized
to regulate and/or prohibit the open carry of firearms. Further complicating
the analysis, Miss. Code Ann. 45-9-101(13) provides as follows:
[T]he carrying of a stun gun, concealed pistol or revolver
may be disallowed in any place in the discretion of the
person or entity exercising control over the physical location
of such place by the placing of a written notice clearly
readable at a distance of not less than ten (10) feet that the
“carrying of a pistol or revolver is prohibited.”
However, this only applies to concealed carry. Take for example, a
local county courthouse. May the county and/or sheriff adopt regulations
to prevent the open carry of firearms? Traditionally, this type of regulation
was permitted given that courthouses are “sensitive places” where
governmental business is conducted by elected officials and highly
emotional proceedings take place (child custody, divorce, adoption, and
criminal proceedings). Pursuant to the new legislation, a county is without
authority to regulate the open carry of firearms in areas other than those
listed, above. Ironically, however, the county would be permitted to
regulate the carrying of concealed weapons using appropriately marked
signage. See Broom, Miss. A.G. Op. (Feb. 6, 2015).
This framework, not unlike that existing in other open carry
jurisdictions, poses significant problems for state and local governments in
assessing the particular risks posed by criminal acts of third parties on
public property. Although tort reform has made it more difficult to recover
against political subdivisions, the exposure to liability has never been
greater.
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Introduction
In the midst of trial, it can be difficult to remain vigilant regarding
preservation of issues for appeal. Whether evidentiary, related to jury
selection or instruction, or a host of other issues, trial lawyers must stay on
their toes to avoid the pitfalls of failing to adequately preserve issues for
appeal. The panel’s goal is to help our colleagues sharpen their
awareness of preserving appealable issues and give them the tools to
ensure adequate preservation of issues, particularly evidentiary issues.
With that goal in mind, the panel has developed a program for the 2015
Annual Meeting of the Federation of Defense and Corporation Counsel in
Banff, Alberta, Canada, that will require more than mere attendance at the
section meeting. Rather, the audience will be presented with the following
case vignettes and asked to weigh in on whether certain evidentiary
issues have been properly preserved for appeal. Then, the panel will lead
a discussion on the result of each case in the appellate court.
In preparation for the meeting, please read the following case
vignettes that set out the relevant facts and trial court proceedings to set
up the issues addressed by the appellate courts. But, stop at the “spoiler”
page break. The material following the page break reveals the outcome of
each case, which participants should wait to review until after the meeting.
Case #1: By James C. Gulotta, Jr.
Facts
Alejandro and Maria Duran hosted a party at their home in the town
of Cicero, Illinois, to celebrate their child’s baptism. Nearly one hundred
guests attended the event. Neighbors complained about the party and
made two calls to the police. When officers tried to quiet the party down,
some of the party guests resisted and a melee ensued. The fracas ended
in seven arrests and a number of injuries.
Proceedings and Ruling in the Trial Court
Following the incident, seventy-eight of the party attendees filed
suit against seventeen police officers and the town of Cicero. Plaintiffs
asserted claims pursuant to 42 U.S.C. §1983 for excessive force, false
arrest, and deprivation of equal protection, together with a multitude of
state law tort claims. Different plaintiffs pursued different claims against
different officers. All claims against all defendants were tried to one jury.
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The trial consumed six weeks. Verdicts were returned in favor of twentythree plaintiffs against six of the individual officers and the town. On
some claims, verdicts were returned in favor of the individual officers and
the town resulting in dismissals of the claims of over fifty of the plaintiffs.
Virtually all plaintiffs and all defendants appealed the judgment insofar as
they were aggrieved by it.
A number of the dismissed claims involved the alleged conduct of
Officer Peslak, who had previously been convicted under 18 U.S.C. § 242
for willful deprivation under color of law of another person’s constitutional
rights. Officer Peslak’s criminal conduct consisted of the use of excessive
force against an arrested victim arising out of a traffic stop. Officer
Peslak’s co-defendant in the prior case stated in a plea agreement that
Officer Peslak falsified the police report relating to the incident. But falsity
was not an element of the crime for which Peslak was convicted. The
crime carried a penalty of imprisonment of more than one year. In fact,
Officer Peslak served a five-month jail sentence for his conviction.
Prior to trial of the claims by the party-goers against him, Officer
Peslak moved in limine to exclude the evidence of his prior conviction.
Plaintiffs opposed the motion in limine but did not specify the subsection
or subsections of Rule 609 of the Federal Rules of Evidence on which
they relied to contend that evidence of the conviction should be admitted
for the purpose of impeaching Officer Peslak. In a civil case, Rule
609(a)(1)(A) allows evidence of a prior conviction to be used to impeach a
witness if the crime is punishable by imprisonment for more than one year.
Rule 609(a)(2) allows evidence of a prior conviction of any crime,
regardless of punishment, to be used to impeach a witness “if the court
can readily determine” that the elements of the crime required proof of the
witness’s dishonest act or false statement.
The trial judge granted Officer Peslak’s motion in limine to exclude
the conviction in an order that covered many evidentiary issues. The trial
judge made clear that his ruling was tentative, and explained that during
trial, the parties would be permitted to move to reconsider the ruling if they
believed that the evidence warranted reconsideration.
At trial, the plaintiffs urged again the admission of Officer Peslak’s
prior conviction in order to impeach his testimony, but in doing so, they
argued only that the evidence was admissible on the ground that the crime
for which he was convicted involved dishonesty. The trial judge confirmed
his prior ruling and excluded the evidence of Officer Peslak’s conviction.
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Plaintiffs whose claims were rejected by the jury appealed. One of the
grounds asserted for reversal on appeal was the trial judge’s exclusion of
evidence of Officer Peslak’s prior conviction.
Issue
court?

Did plaintiffs adequately preserve the claim of error by the trial

Case #2: By Beth A. Bauer & Stephen D. Feldman
Facts
Plaintiffs sold a parcel of real property to defendant.
The
agreement between the parties required defendant to pay for the property
in monthly installments and stated that defendant would receive title to the
property only upon payment of the purchase price in full. The agreement
also contained a provision allowing plaintiffs to terminate the agreement,
re-enter the property and take possession, and keep any payments
previously made by defendant if defendant failed to make a scheduled
payment.
Proceedings and Ruling in the Trial Court
Plaintiffs brought suit against defendant to foreclose on the
agreement. The trial consisted of two separate hearings before the trial
court. No record of the proceedings existed because no court reporter
attended either hearing. After the conclusion of the second hearing, the
trial court found defendant to be in default and entered judgment in favor
of plaintiffs. The final judgment stated that pursuant to the terms of the
agreement, plaintiffs were to be placed in possession of the property, to
which they had clear title because defendant had not paid them the full
purchase price. The trial court did not order a foreclosure sale.
Defendant, with the assistance of new counsel (trial counsel was
allowed to withdraw from representation), appealed the trial court’s ruling.
Plaintiffs filed a motion in the trial court to provide a Statement of the
Proceedings to the appellate court. The Statement of the Proceedings
submitted by plaintiffs contained the following language concerning
closing argument and the outcome of the judgment:
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In closing, Plaintiff’s [sic] counsel argued that there was no
evidence of any kind to refute Mrs. Canning’s [defendant]
figures or her evidence that payments had not been made.
Plaintiff’s counsel noted that this was an unrecorded
document with irregularities which had been presented to
Plaintiff by Defendant. Defendant’s counsel argued that at
the very least, the court should accept the terms of the
document as written and put plaintiff in possession of the
building but not allow a money judgment. The court agreed
and entered its order.
The trial court ultimately approved plaintiffs’ version of the
Statement of the Proceedings.
Issue
Assuming that the agreement between the parties should
have been treated as a mortgage and the trial court’s judgment was
entered in error, is defendant entitled to reversal on appeal?
Case #3: By William K. Koska
Facts
Plaintiff was a very accomplished female stunt performer in
television and films. She did a standing three-foot jump over an ironing
board in the “Sta—Puf” starch commercial. She was the female murder
protagonist stunt person in the Clint Eastwood movie, “Play Misty for Me,”
and was thrown off a balcony and down a cliff by Eastwood in the
penultimate scene.
In 1979-80, she became the first woman to be named “stunt
coordinator” on a television series, “Charlie’s Angels,” for the fourth
season of the series. Both before and after she became stunt coordinator,
she worked on the series as a stunt performer/stunt double. Shortly
before the hiatus after the fourth season, plaintiff made a series of
complaints to management about safety and drug usage by stunt
performers.
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In May 1980, after making those complaints, plaintiff was informed
that she would not be retained as stunt coordinator for the fifth season.
Plaintiff filed suit and contended in her complaint that she was not retained
as stunt coordinator because of her complaints.
Later, she was offered employment as a stunt player during the first
week of filming in the fifth season. All stunt performers, including stunt
coordinators, signed one-week contracts for each episode. This was the
standard in the industry.
Altogether she was offered work on eight episodes during the fifth
season, and accepted only two. After the season was over, plaintiff
contended that her employment opportunities were severely limited
compared to what she had before her employment on the series, which
began in 1978. By the time of trial, plaintiff had three theories left in the
complaint:
1. Breach of the implied covenant of good faith and fair dealing, which
requires that neither party to a contract do anything to deprive the
other of the benefits of the agreement.
2. Wrongful termination in violation of public policy.
3. Intentional infliction of emotional distress.
Evidentiary Issues Presented in the Trial Court
1. At trial, plaintiff offered into evidence a statement that she claimed
to have heard made by witness Ron Rondell, who was also a stunt
performer, that the driver of a stunt car, Bobby Bass, “got the last of
the coke,” before a stunt performed in the prior season of the show.
Defendant lodged objections to the statement on the grounds of:
hearsay, Evidence Code (EC) 352 (the prejudice outweighs the
probative value of the statement), lack of foundation to the claimed
act in question, and relevance.
Ruling?
2. Plaintiff introduced a video tape of a stunt in which she jumped out
of a moving sedan and struck her head, sustaining a very serious
concussion. Bass drove the vehicle, and plaintiff claimed Bass
sped up, instead of slowing down, at the time of the stunt. The
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stunt was performed in season three, not during the time that
plaintiff was stunt coordinator.
Defendant objected on these grounds: hearsay, speculation, EC
352 (prejudice outweighs probative value), relevance, lack of
foundation because no showing that this was one of the complaints
plaintiff made to management in 1980.
Ruling?
3. At trial, Rondell and Bass were both asked if they were using drugs
and both denied it. Rondell denied making the statement, “Bass
got the last of the coke.”
Defendant objected to these questions on the grounds of: no
foundation and no underlying evidence to support the plaintiff’s
questions.
Ruling?
4. Rondell was asked if there was any usual practice in the industry
that implied/inferred a custom and practice that if a stunt
coordinator was hired, he/she was automatically re-hired as stunt
coordinator for the life of any series.
Plaintiff’s attorney objected on the grounds that: Rondell was not
qualified to give and had no foundation for any such testimony,
despite twenty years in the industry and fifteen years largely spent
with the defendant company.
Ruling?
5. The directors of the “Dynasty” and “Hotel” series were asked if they
knew of drug usage on their shows. They denied that it ever
happened.
Objections on the grounds of: hearsay, EC 352, cumulative and
argumentative, relevance.
Ruling?
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6. Both directors were also asked if they had seen the video of
plaintiff’s injury. Both said no, but the court still allowed the video to
be shown again.
Objections to the video were made on the grounds of: hearsay,
cumulative, EC 352, relevance, and inflammatory.
Ruling?
Issues
1. Are the repeated objections to the same testimony or same type of
testimony necessary, or can counsel request a “continuing
objection” and still preserve evidentiary issues for trial?
2. What further objections should be made or motions filed at the
close of evidence to preserve evidentiary issues for appeal?
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Case #1:

Duran v. Town of Cicero, 653 F. 3d 632 (7th Cir. 2011).

When a motion in limine to exclude evidence is granted, the party
who seeks to present the evidence must make a proffer of that evidence
on the record and state all of the purposes for which it is offered, so that
the appellate court will be able to fully assess the admissibility of the
evidence on appeal. FED. R. EVID. 103(a)(2). The grounds that are stated
in support of the objection (or admission of the evidence) at the trial court
level are the grounds upon which the appellate court will review the merits
of the objection.
The appellate court will not consider grounds that are raised for the
first time on appeal. See Sherrod v. Berry, 856 F.2d 802, 812 (7th Cir.
1998) (dissenting opinion) (“The specific ground for reversal of an
evidentiary ruling on appeal must be the same specific ground as that
stated in the proper objection at trial.”). A general or vague objection at
trial is insufficient to preserve the issue for appeal. United States v. Dysart,
705 F.2d 1247 (10th Cir. 1983) (refusing to consider specific allegations of
error raised for the first time on appeal, even though the defendant made
a general objection at trial). In the absence of a timely and proper
objection, the alleged error will be waived on appeal except where it
constitutes plain error resulting in manifest injustice. United States v.
Grismore, 546 F.2d 844, 850 (10th Cir. 1976).
In the case of Duran v. Town of Cicero, which is the source of the
preceding fact scenario, the appellate court held that “where the district
court makes a tentative or conditional evidentiary ruling before trial, the
adversely affected party must renew its objection at trial in order to
preserve the issue for appeal.” Duran, 653 F.3d at 646. Although the
plaintiffs made a general Rule 609 argument in opposition to Officer
Peslak’s motion in limine, the Rule 609(a)(1) argument (evidence of
conviction of crime carrying penalty of imprisonment of more than one
year) was not specifically advanced at trial. As a result, the Rule 609(a)(1)
ground was not preserved adequately for appeal. Indeed, the appellate
court noted that the prior conviction might have been admissible under
Rule 609(a)(1) because Officer Peslak’s plea acknowledged that he
inflicted bodily injury and the crime was punishable by imprisonment for up
to ten years. But because the plaintiffs did not raise the issue of
admissibility under Rule 609(a)(1) at trial, that argument was waived. The
appellate court also held that the argument for admissibility under Rule
609(a)(2) was without merit because the elements of the crime did not
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involve acts of dishonesty or false statements. The judgment dismissing
claims involving the alleged misconduct of Officer Peslak were affirmed.
Case #2:
1998)

Muina v. Canning, 717 So. 2d 550 (Fla. Dist. Ct. App.

Under Florida law, an agreement like the one at issue in Muina is
treated as a mortgage and is subject to all the rules of foreclosure. Thus,
the appellate court held that plaintiffs were entitled to the remedies
available to mortgagees, but not to possession free of defendant’s
equitable interest, including her right of redemption. Muina, 717 So. 2d at
552. The appellate court, explained that even though reversible error was
present, the rule of invited error could operate to bar defendant from
seeking a reversal on appeal. Id. In Florida, under the invited error rule, a
party cannot successfully complain about an error for which he or she is
responsible or of rulings that he or she invited the court to make. Gupton
v. Village Key & Saw Shop, Inc., 656 So. 2d 475 (Fla. 1995); see also
Wilmo on the Bluffs, Inc. v. CSX Transp., 559 So. 2d 294 (Fla. Dist. Ct.
App. 1990) (a party may not specifically ask for summary judgment on
grounds there was no genuine issue of material fact, and then on appeal
take the position that there was a material issue of fact on the same
question); Risk Management Servs., Inc. v. McCraney, 420 So. 2d 374
(Fla. Dist. Ct. App. 1982) (where appellant represented to trial court that
certain case law was controlling, when in actuality case law was no longer
applicable because of change in statute, appellant could not argue on
appeal that trial court erred in following case law, since appellant clearly
induced the error).
In line with these cases, the appellate court held that because in
closing argument defendant’s counsel had asked the trial court to interpret
the agreement exactly how it was written, as opposed to interpreting it as
a mortgage (as required by Florida law), defendant was precluded from
seeking reversal of the trial’s court error. Instead, the appellate court
found that defendant’s counsel request had invited the error. Thus, an
outcome inconsistent with Florida law was allowed to stand because of
one improper statement during closing arguments that the trial court
followed in deciding the case. Muina v. Canning serves as an excellent
example of the pitfalls of inviting error by the trier of fact at the trial court
level. Counsel for both plaintiffs and defendants need to be thorough in
their research of the law applicable to their cases and cognizant of the
future ramifications of taking a particular position on either the facts or the
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law during certain stages of a case (summary judgment, trial, etc.) to avoid
a fate similar to that suffered by defendant and her counsel in Muina.
Case #3: Johnson v. Spelling-Goldberg Productions, 1992 Cal. App.
Unpub. LEXIS 4.
Analysis and Rulings on Evidence
At the time it was proffered, the trial court allowed all of the
testimony and other evidence regarding drug use, injury of plaintiff prior to
1979, and other evidence presented above into the case.
Plaintiff’s attorney was clever enough to offer the same testimony
and video on different grounds for different witnesses, forcing ongoing
objections by defense counsel. California requires that an objection,
motion to exclude or a motion to strike (one of the three) be made in order
to challenge inadmissible evidence. Absent such a challenge, the error in
admission of such evidence is waived. Thus, a verdict or judgment may
be upheld despite the fact that it rests on legally inadmissible evidence.
See Cal. Evid. Code § 353(a), Heiner v. Kmart Corp., 84 Cal. App. 4th
335, 346-347 (2000).
A waiver of grounds for objection to inadmissible evidence may
happen by a failure to object, an untimely objection, or an objection that
fails to state a specific and proper ground. Though “continuing” or
“running” objections can be lodged if the court agrees, merely asking for a
“continuing objection” is not enough. The specific ground for the objection
to such questions must also be stated. A “continuing objection” on one
ground may not preserve others. Smith v. County of Los Angeles, 214 Cal.
App. 3d 266, 285 (1989).
But, People v. Antick, 15 Cal. 3d 79, 95 (1975), states that it is
enough for appellate review that the trial court has clearly ruled once on a
subject, it is better to be safe. In California, a “continuing objection” does
not preserve objections to questions different enough in character to
require separate objections. Thus, in a long case with many witnesses
and complicated issues, make the objection each time it is required,
clearly state the grounds, and make additional objections to the original
questions depending on who is being asked the questions and for what
purpose the evidence is being offered. A failure to properly object may
permit the trial court to deny motions to dismiss later in the trial because
the objections have been overruled or waived.
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In the same way, when a case goes on appeal with objectionable
testimony and documents that were objected to for part of the trial, and
then not objected to at a later point or new necessary objections are not
made, the objections can be said to be waived on appeal, and the
testimony and documents then form a part of the appellate record.
At the conclusion of evidence in Johnson, defense counsel made a
motion, among other motions, to strike all of the drug testimony and the
video. The court granted the motion. But, the court denied the motion for
non-suit. Plaintiff received an award of $100,000 compensatory damages
and $1,000,000 punitive damages against defendant. Defendant filed
motions for new trial and judgment notwithstanding the verdict post-trial.
The motions were denied, but the court redeemed the punitive damages
to $333,333.00.
When the trial court granted the defense motion at the end of the
case regarding the above testimony and video, plaintiff’s attorney said
nothing and made no real record. Without the drug testimony and the
video, there were no public policy violations to uphold the wrongful
termination cause of action and no outrageous conduct element to
complete the intentional infliction of emotional distress cause of action.
In the final irony, plaintiff’s attorney only made one serious objection and
that was to the testimony of custom and practice by Ronald Rondell. He
apparently believed that his client’s own testimony was sufficient to carry
the issue of custom and practice in the entertainment industry on the
cause of action for breach of the covenant of good faith and fair dealing,
despite the clear language of the episodic one-week contract. Because
no contractual relationship existed and no drug testimony and video were
in evidence, plaintiff had insufficient evidence to get her case to the jury,
and the appellate court reversed the judgment in plaintiff’s favor.

12

NANOTECHNOLOGY
THE CHALLENGE OF INSURING AGAINST A
MULTI-FACETED AND POORLY UNDERSTOOD
LATENT EXPOSURE

FEDERATION OF DEFENSE AND CORPORATE COUNSEL
2015 Annual Meeting
Fairmont Banff Springs
Banff, Alberta
July 25-August 1, 2015

Authored by:
Angela Brandt
Larson King, LLP
St. Paul, MN
abrandt@larsonking.com
Stephen Carter
Carter Perry Bailey LLP
London, U.K.
Stephen.carter@cpblaw.com
Sandra L. Corbett, QC
Field Law
Edmonton, Alberta
scorbett@fieldlaw.com

I. WHAT IS NANOTECHNOLOGY?
Nanotechnology is a technological revolution that is not only going to play a large
part in all of our lives, but, unbeknown to many of us, is already doing so.
The nanoscale is 1,000 times smaller than the micro scale, which is the scale
traditionally associated with the electronics industry. One nanometre is 1
billionth of a metre. That is the size of 10 hydrogen atoms. The same size as you
will get if you split a human hair about 80,000 times. If you have printed this
paper, the sheet on which it is printed will be about 100,000 nanometres thick.
Put another way, a nanometre is to 1 inch is what 1 inch is to 400 miles.
Nanotechnology operates at sizes below about 100 nanometres. However, as in
many emerging disciplines, there is no consensus as to the definition of
nanotechnology.
Lloyd’s Emerging Risks Team in their 2007 report “Nanotechnology, Recent
Developments, Risks and Opportunities” (“the Lloyd’s Report”) describe nano
products as:
“A class of product containing materials built on the atomic scale”.
(http://www.lloyds.com/~/media/lloyds/archive/lloyds%20market%20gallery/lloy
ds%20market%20gallery/er_nanotechnology_report.pdf.) (last visited 4/23/15).
The EPA defines nanotechnology as “the deliberate engineering of particles by
certain chemical and/or physical processes to create materials with specific
properties different than their macro scale counterparts”. The EPA goes on to
state that this definition does not include unintentionally produced nanomaterial,
nano-sized particulate or materials that occur naturally in the environment (e.g
viruses, volcanic ash and sea spray) or nanoparticle by-products of human activity
(such as diesel exhaust particulars or other friction or airborne combustion byproducts).
The National Nanotechnology Initiative, which coordinates the nanoscale
sciences of 26 Federal US Agencies, defines nanotech in a rather more digestible
manner:
“The understanding and control of matter at dimensions of roughly 1 to
100 nanometres, where unique phenomena enable novel applications.”
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(http://www.nano.gov/nanotech-101/nanotechnology-facts) (last visited 4/23/15).
So what is special about nanomaterials, other than their nano-size, which enables
these “novel applications”? The chemical reactivity of a material is related to its
surface area as compared to its volume. Dissecting a 1 centimetre cube of
material into 1 nanometre cubes, increases the total combined surface area some
10 million times. Nanoparticles can therefore be much more reactive than larger
volumes of the same substance. The properties of materials change when brought
to the nanoscale. This can include changes in:
-

Colour

-

Conductivity

-

Reactivity

-

Electrical properties

-

Magnetic properties

-

Toxicity

As reactivity increases, the harmful effects of a substance may also increase.
II.

NANO PRODUCTS

Although the nanotechnology field is in its relative infancy, it has seen
phenomenal growth over the last decade (notwithstanding the recession). In
2008, there was already some US$32 billion worth of nano-enabled products
globally. By 2011, this had grown to US$336 billion. In 2013, there were around
5,400 nanotech firms globally, the largest proportion being in the USA (especially
California), but also a significant proportion in the UK. It has been estimated that
this year the figure for nano products will reach US$2.6 trillion, and that nanotech
will be used in relation to 15% of all products on the market. Of course, it
remains to be seen whether this prediction will be proven accurate.
There are some 5,000 types of nanomaterial.
Their possible uses
involvenumerous fields, including drug delivery, diagnostics, tumor killers, small
powerful batteries, materials 100 times stronger than steel and 8 times lighter, cars
that absorb more impact, super-efficient fuels cells, the facilitation of
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environmental clean-up and many others. There is no doubt that the potential
benefits of the application of nanotechnology are enormous.
Their use already exists in everyday life. There are nano products on your skin,
sunscreen, moisturizers, makeup, in our food supply (for example, olive oil), on
our roads (asphalt sealants, tires), in our clothing (sports jackets, slacks, socks,
bras), in personal care products (toothpaste), in diesel fuel (petroleum additives in
the UK), in paints, in home building products, in sports equipment (tennis rackets,
hockey sticks, artificial turf), in performance gear, in electronics (the IPhone), in
medical devices, in medicine, in food packaging and even in the water you may
drink (as a water purifier). The list goes on … and on.
Plasters with a nano-coating of silver (see III. B 2 below) allow wounds to heal
more quickly. Nano-technology used in a new breath test has been found to be
effective in detecting stomach cancer quickly and cheaply. Nanoparticles are used
in container liners for foods and can assist the easier flow of tomato sauce from
the bottle. They can enable anti-aging products to seep into our pores. They are
used in sunscreens to similar effect, and this is why lifeguards and various
sportsmen are no longer seen with white stuff on their noses. It is the titanium
dioxide nanoparticles in the sun cream that make it more effective, clearer and
longer lasting. Carbon nanotubes have a tensile strength 10 times greater than
steel, but make for a far lighter material – they are considered the strongest
material for weight known to mankind.
There are clearly spectacular advantages and advances that are being and can be
made by the application of nanotechnology to a very broad spectrum of
disciplines and products.
III.

NANO RISK

Depending on what they have been used for, nanoparticles can be indigested,
absorbed through the skin, or inhaled. A plethora of medical and scientific
articles have raised concern regarding nanomaterials. It is clear they act
differently than their macro counterparts in animal and environmental studies.
They clearly cause biological responses that have been associated with precursors
of certain diseases (i.e an inflammatory response) and have the ability to migrate
through the body at the cellular level. Whether these biological effects will
eventually lead to diseases as a result of cumulative exposure remains unknown.
In the environment, nanoparticles will be persistent and transitory, and those
effects are unknown ecologically.
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There is a consensus from governments, scientists, corporations, activists,
researchers and educational institutions that there are many unknowns as to the
short and long term effects nanomaterials may have on humans, ecosystems and
the environment. Presently, adequate assessment models havenot been totally
defined, developed, adopted, implemented or enforced to measure what effects
this nano-revolution will have on mankind and the environment.
However, a number of potential risks have been identified, of which the following
are a just a few examples:
A. Nano Titanium Dioxide
The Lloyd’s Report discussed concerns that nano-sized particles of
titanium dioxide (which, as noted above, is used in sunscreen) once
rubbed into the skin would be able to enter cells and damage them. It
notes that titanium dioxide exposed to sunlight can act as a photo catalyst
which can be very toxic to surrounding cells:
“The short term effects on cells is that if the nanoparticles can
penetrate the dead layer of skin that protects the body then
titanium dioxide may be toxic when exposed to sunlight. The long
term effect is unknown and requires further research”.
B. Nano Silver
A study from the University of Southern Denmark, results published in the
journal ACS [American Chemical Society] Nano dated February 2014
(http://pubs.acs.org/doi/abs/10.1021/nn4050744) found that nano-silver
leads to the formation of harmful “free radicals” in cells, and changes in
form and amount of protein. A number of serious diseases are
characterized by the fact that there is an overproduction of free radicals in
cells, such as Azheimer’s, Parkinsons, and cancer.
C. Carbon Nanotubes
Similar to asbestos, the structure and length of carbon nanotubes
influences whether the fibres are retained and cause inflammatory changes
or are expelled by the body. Carbon nanotubes that “exist as compact
tangles of nanotubes” may pose greater risk of pleural pathology than do
the “long and straighter” nanotubes (as reported by Ken Donaldson and
others in their 2010 article entitled “Asbestos, Carbon Nanotubes and the
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Pleural Mesothelium: a review of the hypothesis regarding the role of
long fiber retention in the parietal pleura, inflammation and
mesothelioma,” http://www.particleandfibretoxicology.com/content/7/1/5
(last visited on 4/23/15). Multi-walled carbon nanotubes may have similar
genotoxicity and inflammatory effects on mesothelial cells as do long
amphibole fibres. Several studies have demonstrated that long carbon
nanotubes “showed a similar or greater propensity to produce
inflammation and fibrosis in the peritoneal cavity, to that produced by
long asbestos”(ibid). Carbon nanotubes introduced into the abdominal
cavity of mice showed asbestos-like pathogenicity in a pilot study. In
particular, a 2011 study by Fiona Murphy and others found that the direct
deposit of both long and short carbon nanotubes in the pleural cavity
“produced asbestos like length dependent responses.” See, American
Journal of Pathology, v.178(6); 2011 JunPMC3124020) (
http://www.ncbi.nlm.nih.gov/pmc/articles/PMC3124020/) (last visited
4/23/15)
Further research in 2013 suggested that the risk of asbestos-like behaviour
could perhaps be ameliorated by shortening the carbon nanotubes, but a
paper accepted by the Royal Society of Chemistry in August 2014, and
published in its journal on 29 September, is summarized by the Royal
Society of Chemistry’s blog as suggesting that “if inhaled, CNTs may
deposit in the respiratory system and cause a health risk similar to that of
asbestos.” See, “Towards elucidating the effects of purified MWCNTs on
human lung epithelial cells” Chenbo Dong Reem Eldawud, Linda M.
Sargent, Michael L. Kashon, David Lowry, Yon Rojanasakulc and
Cerasela Zoica Dinua: Environ. Sci.: Nano, 2014,1, 595-603 DOI:
10.1039/C4EN00102H,
http://pubs.rsc.org/en/Content/ArticleLanding/2014/EN/c4en00102h#!div
Abstract(last visited 4/23/15).
Turfgrass Producers International, in its e-newsletter dated June/July 2011,
highlighted the problem of black nanoparticles and carbon nanotubes,
found in the pulverized tires and tire crumb that is the most common infill
used on artificial turf playing fields in the USA. Carbon black
nanoparticles make up 30% or more of car tires. A study posted by Nature
Nanotechnology led by the Queen’s Medical Research Institute at the
University of Edinburgh/MRC Centre for Inflammation Research in
Scotland
(http://www.scientificamerican.com/article/carbon-nanotubedanger/), suggested that long, needle-thin carbon nanotubes could lead to
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lung cancer, and inhaling carbon nanotubes could be as harmful as
breathing asbestos.
Since then, other researches have expressed concern. The National
Institute for Occupational Safety and Health (NIOSH) reported their
research methods demonstrated that breathing nanoparticles may result in
damaging health effects. NIOSH scientists invented a way to suspend
nanotubes in the air, allowing the concentration of particles to be carefully
controlled. Mice were placed into such an environment, where they could
breathe the air containing the particles. Scientists studied the effects of
exposure after 1, 7 and 28 days. The research showed early indications of
serious health outcomes that may have longer term effects, such as cancer,
indicating the need for ongoing research to more clearly understand the
implications of exposure.
Peter Gehr, a professor of Histology (the study of tissue) and Anatomy at
the University of Bern in Switzerland, stated that synthetic nanoparticles
can penetrate tissue and cells and spread throughout the body, even to the
brain. He expressed astonishment that potential health risks of synthetic
nanoparticles are barely acknowledged outside the scientific world and
government agencies, stating “if nanoparticles are not solidly bound to
another material, there is a risk we could inhale them. They can enter the
bloodstream and spread throughout the entire body. The mere fact that
particles penetrate into the body is a problem” (Natural Resources in
Switzerland – Environment – Nanotechnology 3/20/2010, Federal Office
for the Environment).
It follows that nanoparticles can penetrate into tissue and cells and spread
throughout the body via the bloodstream. Indeed, the University of Bern,
Institute of Anatomy, has produced a photograph of red blood cells, using
a laser-scanning microscope, which shows nanoparticles that have
penetrated the cells (Turfgrass Producers International E-newsletter
June/July 2011). Another report published online on July 26, 2014 found
that carbon nanotubes stimulated blood platelet activation, leading to
serious and devastating clotting.
(http://www.nanomedjournal.com/article/S1549-9634(14)00415-8/abstract
and also published in the January 2015 edition of Nanomedicine).
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IV.

HAS DAMAGE BEGUN TO MANIFEST?

It is in the very nature of particles that may seep into the environment or cause
long term health hazard through, for example, carcinogenic effects, that the
damage may not manifest itself for some considerable time after exposure. This
we have learned most spectacularly from asbestos, but also from other products.
Nevertheless, fingers are already being pointed at alleged adverse effects caused
by nanoparticles in products. In a report for the NBC network published on 8
October 2014, which can be accessed on their website, Hannah Happlye drew
attention to what she considered to be a disproportionate number of young soccer
goalkeepers suffering cancers. Goalkeepers come into greatest contact with the
tire crumbs on artificial turf – a dive by a goalkeeper can send up clouds of such
granules, which get into cuts, their mouths, etc. She reported that a soccer coach,
Amy Griffin, following admittedly unscientific research, found that of 38 soccer
players she identified with cancer, 34 were goalkeepers. The main cancers
involved were blood related, mainly lymphomas. That article did not actually
consider the issue of carbon nanoparticles in the tire crumbs, but pointed to the
numerous constituents of tires and artificial turf, which make it difficult to
identify any one cause. Indeed, no research has linked cancer to artificial turf, but
equally little research has been done into the question. The fear is that the use of
the technology may be running ahead of health, safety and environmental
research.
The Turfgrass Producers International bulletin reported that, in August 2009, 7
young Chinese women suffered permanent lung damage and 2 of them died after
working for months without adequate protection in a paint factory using
nanoparticles.
One of the reinsurers that has been monitoring the situation for some time now is
Gen Re. Charlie Kingdollar, Vice President of the Emerging Issues Unit of its
Treaty Department, has produced various publications addressing nanotech risks.
On 4 June 2014, he published a paper which can be found on the Gen Re website
entitled “First US case of illness arising from occupational exposure to
nanomaterials” (http://www.genre.com/knowledge/blog/first-us-case-of-illnessarising-from-occupational-exposure-to-nanomaterials-.html)( last visited 4/23/15).
This publication concerned a report that appeared in the American Journal of
Industrial Medicine authored by Shane Journeay and Dr. Rose Goldman (Am. J.
Ind. Med., p. 1 : Journeay and Goldman, “Occupational Handling of Nickel
Nanoparticles:
A
Case
Report,”).
(http://www.researchgate.net/publication/262151024_Occupational_handling_of_
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nickel_nanoparticles_A_case_report) (last visited 4/23/15). A 26 year old chemist
working with nickel nanoparticle powder, with no protective measures, developed
throat irritation, nasal congestion, post nasal drip, facial flushing and skin
reactions to, for example, her earrings. Charlie Kingdollar cautions:
“Keep in mind that laboratory workers were believed to have less
exposure to powdered nanoparticles due to better controls than may
typically be found in a manufacturing setting … as the Chicago song goes,
“this may be only the beginning””.
On 13 May 2014, the Magic City Morning Star described the report as “game
changing”.
Jolinda Cappello, in an article published online by the American Society of Safety
Engineers (“Overview of Nanotechnology: Risks, Initiatives and
Standardisation”)
(http://www.asse.org/practicespecialties/management/nantecharticle)(last visited
4/23/15) makes the points that:
“More than 2,000,000 US workers are exposed to nanoparticles on a
regular basis, and that figure is expected to double as nanotechnology
related industries increase worldwide. This raises fears that the growth of
nanotechnology may outpace the development of appropriate safety
precautions”.
Indeed, Charlie Kingdollar has in presentations on the subject drawn attention to
the lack of such precautions taken both by researchers into nanoparticles and
those involved in the manufacturing processes utilizing them. He also points to
studies indicating, for example, that children’s lungs are more susceptible to
nanoparticles, that plastic nanoparticles are transported through the aquatic food
chain (affecting fish metabolism behaviour), that poorly soluble nano-sized nickel
particles may cause cancer in humans, that nanoparticles could disrupt immune
cell function, that direct contact of nano-zinc oxide with colon cells cause the
death of cells and that silver and titanium dioxide nanoparticles damaged
testicular cells and DNA.
In addition to the litigation risks associated with occupational exposures, a New
York Times report on a class action filed in March 2014 on behalf of individuals
who experienced allergic reactions attributed to nickel nanoparticles used in
“Fitbit” physical activity tracking bands signals that consumer claims will not be
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far behind. http://www.nytimes.com/2014/08/21/technology/personaltech/nickelallergies-on-rise-as-devices-meet-skin.html?_r=0 (last visited 4/23/15).
The Lloyd’s Emerging Risks Team comments that research into toxicity is
fragmented, but the risk of inhalation should be taken seriously. It considered the
short term effects of certain nanoparticles and concluded:
“Long term exposure is still a big unknown however. If these
nanoparticles can cause similar short term response in the lung as
asbestos, it is possible that they may induce the same long term effects as
well. Workers who produce these particles would be at the greatest risk
and appropriate safety precautions, such as wearing nano-related masks,
would reduce their exposure. This is still speculative and studies will have
to be conducted to find a stronger link, but as an insurer it would be
prudent to include this as a potential scenario when determining pricing
and reviewing capital requirement” (The Lloyd’s Report).
That was 2007, before the reports potentially linking nanoproducts to injury. Yet
in 2015 there is still a lot of work to be done. In March 2015 the National
Nanotechnology Initiative (NNI) published the report from a workshop held in
September 2013 which assessed the status of nanotechnology environmental,
health and safety (EHS) risk science 3 years after the development of the NNI
EHS Research Strategy. The report identified that dialogue is needed in 4 areas:
communication resources (improved transparency in reporting the presence of
engineered
nanomaterials
etc),
decision
tools
(e.g.
improved
detection/characterisation tools), data resources (e.g. databases to facilitate access
of information etc), standards and guidance resources in order to facilitate
navigation of nanotechnology-enabled applications through the regulatory process
etc). (http://www.nano.gov/).
In April 2015 The European Commission (EC) Scientific Committee on
Emerging and Newly Identified Health Risks (SCENIHIR) produced a Position
Statement on emerging and newly identified health risks to be drawn to the
attention of the EC. The primary purpose of the paper was to draw the attention of
the E C to emerging issues in the non-food area that have been identified as
having the potential to impact human health and/or the environment. It reported:
“Although nanomaterials used for drug delivery and imaging aim to
reduce toxicity and side effects of drugs and imaging compounds, the
carrier systems may impose risks to patients”
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and
“…..the results foremost show that there are many risk related
knowledge gaps to be filled.’
(http://ec.europa.eu/health/scientific_committees/emerging/docs/scenihr_s_00
2.pdf)
The Lloyd’s Report had also concluded that there are unknown impacts on health
and the environment, as well as many positive effects of nanotechnology. Herein
lies the danger:
“… because the benefits are so seductive society may rush to capitalise on
them before adequately assessing safety. The insurance industry must
ensure that its own financial health is not compromised by systematic
aggregations of loss from these technologies”.
V.

ENVIRONMENTAL RISKS

Although the main focus of the research undertaken to date has been on nanotech
health risks, nano materials also pose potential dangers to the environment. For
example, nanoparticles can have a propensity to stick together (aggregate) or to
fuse (agglomerate) effectively creating larger particles. This, in turn, will reduce
the properties that are related to its size, such as chemical reactivity. When added
to water, 50%-60% of copper nanoparticles aggregated and sank to the bottom.
Hence, if a large number of nanoparticles were released into a water system (and
remember one of the uses is for efficient environmental clean-up of other toxic
waste - indeed nanomaterials were used in the Deepwater Horizon clean-up), the
particles that agglomerate and sink can be absorbed by plants and animals. Once
absorbed, they may behave in the same way as DDT and PCBs, namely by
travelling up the food chain to larger animals, remaining in the environment for a
long time. The concentration in animals and birds can then become toxic and
cause organ injury and birth defects. At present there is no evidence that
“biological magnification” of this nature would occur with nanoparticles, but it is
an equally plausible prognosis based on past experience with DDT and PCBs, and
there is no evidence that it would not happen. As with the situation so often,
studies are required.
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VI.

INSURANCE RAMIFICATIONS

Subject to the proviso that the likelihood of such events is unknown due to lack of
available research and knowledge of the risks, the Lloyd’s Report identified the
following potential scenarios that could result in large scale impacts to the
insurance industry should they come to pass:


Pollution spill from a nanoparticle production facility.



Nanoparticle manufacturer workers developing chronic illness [the
outcome subsequently addressed in the 2014 American Journal of
Industrial Medicine Report discussed above].



Nanoparticles leech from products to accumulate in the environment.



Product recall due to research findings indicating a product is a hazard.



Third party liability claims against businesses, directors and officers
regarding a product that was indicated by research to be unsafe, but
subsequently released to the consumer world.

The Lloyd’s Report points out that each of these scenarios may require the insurer
to pay for:


Clean-up costs of land and water contamination.



Medical costs of treatment of human exposure.



Liability claims from persons directly affected, environmental groups
and shareholders.



Unexpected life, health and workers compensation.



Latent liability claims of persons affected.



Business interruption whilst facilities are investigated.



Product recall costs.
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This implicates a multiplicity of claims covering a number of different classes of
insurance business and different insureds and insurers within those classes,
potentially coming together as accumulations and aggregations of loss at the
reinsurance level.
SwissRe’s website includes a May 10, 2004 Report from its Chief Risk Officer
(the “CRO Report”) concerning “The opportunities and risks of nanotechnology
from an insurance perspective” that reaches similar conclusions to the Lloyd’s
Emerging Risk Team’s Report regarding the potential exposures and insurance
ramifications.
http://www.swissre.com/media/news_releases/swiss_re_investigates_the_opportu
nities_and_risks_of_nanotechnology_from_an_insurance_perspective_.html
(last visited on 4/23/15). Essentially, these can be summarized as follows:
A. Health:
Nanoparticles can be inhaled, ingested or absorbed through the skin. There is
evidence of differing adverse reactions to differing nanoparticles in animals
and, at least in the short term, humans. Insufficient is known about the long
term health consequences, but plausible risks can be identified from what is
known and from applying past experience in other fields.
B. Environmental Risks:
Nanoparticles released into the air during production or use or as a waste byproduct, may accumulate in soil, water and vegetation. Again, there is not
enough known to establish whether this gives rise to a new non-biodegradable
pollutant in itself and, if so, what its effects will be.
C. Financial:
The CRO report also identified the possibilities of securities claims and claims
for financial loss, including those that could result from a collapse of stock
prices. The report notes that three securities class actions have already been
filed in the United States to recover harms attributed to allegedly false and
misleading statements about the promises of nanotechnology. The settlement
of the actions is reported to have been covered by professional indemnity
insurers.
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D. Defense Obligations:
In many jurisdictions, including the United States, insurers must pay for the
defense of any claims which include allegations that may potentially be
covered by the policy in question. The CRO paper points out that:
“Furthermore, the carrier has an affirmative duty to investigate the
claims and look beyond the complaint to determine whether there is
any potential liability for covered damages. The expense of the
defense obligation often comes in addition to the limits of liability on
the policy. As an emerging technology, nanotechnology may present
previously untested loss scenarios, prompting claimants to advance
novel legal theories and interpretations of policy language”.
(http://www.thecroforum.org/nanotechnology/)
Hence, there is a significant exposure of insurers to defense costs, even if
there turns out to be no liability.
E. Fear Claims:
There can be exposure to indemnity payments not only in respect of actual
damage, for example for causing disease, but also for fear of disease. The
CRO paper again points out that:
“At least three US Courts have addressed the issue of whether cell
damage, without any associated symptoms or disability, is covered as
“bodily injury” under standard liability policies. In the early stages of
nanotechnology development, the lack of definitive scientific knowledge
may increase the potential for claims alleging a “fear of future disease”.
Although decisions to date have been mixed, a significant number of US
Courts may someday rule that such claims are both legally viable and
covered by some policies”. (ibid)
The direct policies implicated in the above include Public Liability, Property,
Employers Liability/Workmens Comp, Environmental Impairment, Life and
Health, Product Liability/Product Recall, Directors & Officers and Professional
Indemnity. Potential losses range from the immediate to the latent, with possible
uncertainties as to which products caused a problem and when, giving rise to
multiple potentially responsible insureds. The number of different ways in which
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a product might cause a claim, the number of products, different potential
insureds and claimants that might be involved, and the different policies and
insurers impacted, all add up to potentially large accumulations and aggregations
of loss, with all the issues that brings at the reinsurance level. There may be
issues of aggregation, allocation to reinsured periods, trigger issues, occurrence
issues and, no doubt, follow issues.
Last year XL Insurance posted on its website an article by Lijana Baublyte,
Martin Mullins, Finbarr Murphy and Syed A.M. Tofail of the University of
Limerick, Ireland, entitled “Insurance Market Perception of Nanotechnology and
Nanomaterials Risks”. They had used a combination of survey and interview
methods to analyse insurers’ perception of risks associated with nanotechnology
and nanomaterials.
They stated:
“…. although, insurers are more aware of the technology than the
laypeople, this familiarity is still at a basic level. Given the fact that
the insurance industry is one of the main bearers of the potential
nanotechnology and nanomaterials risks, this suggests a need for more
information transfer and exchange between the different stakeholders
such as nanoscientists, regulators, nanotech companies and insurers
themselves. This in turn could inspire the insurance market to move
beyond the “wait and see” approach and encourage the adoption of
different strategies to manage potential risks arising from
nanomaterials production and use. For example, Mullins et al. (2013)
propose a control banding (CB) approach that can be used by
underwriters to assess the relative level of nanomaterials production
risk. It can also form the basis for an underwriting decision-making
process. Better risk communication and collaboration between the
insurance market, nanoscientists, regulators as well as nanotech
companies could also lead to the introduction of new insurance
products. This, in turn, would directly contribute to the sustainability
of nanotechnology and nanomaterials development and use.”
They also observed that insurance does not only compensate for losses, but it can
incentivise nanotech companies to engage in more responsible practices in the
production and use of nanomatierals.
They concluded:
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“To avoid a situation where nanotechnology risks become
uninsurable, the insurance market has to actively engage in risk
communication with other main stakeholders in the field, as well
as to adopt a number of precautionary risk management strategies.
This is needed in order to manage the impact of possible adverse
events that could threaten the ability of the nanotechnology sector
to procure insurance, which ultimately could threaten the
sustainability of nanotechnology development and use.”
(http://xlgroup.com/~/media/fff/pdfs/insurance%20market%20percepti
on%20of%20nanotechnology.pdf)(last visited 4/23/15).
So it is clear that there is potential for significant liabilities arising from the use of
nanotechnology and that much more needs to be done by scientists, producers,
users and insurers to understand, co-ordinate and manage the potential risk.
On the other hand it cannot be denied that not all feared emerging risks actually
do emerge. Cellphone risk could be an example of one that has not materialized
(or is it still too soon to tell?). Y2K was a very damp squib. What are the chances
of nano risk fears being realized? That, of course, is a question that is difficult to
answer given the lack of available research and knowledge of the risks involved.
However, Charlie Kingdollar of Gen Re has pointed out that, if only 1% of the
current (and increasing) 5,000 nanomaterials turns out to be toxic, that means that
50 new toxic substances will have been created. If 97% of nanomaterials are
benign, that means 150 new toxic substances have been created. Furthermore, if
15% (and increasing) of manufactured goods involve the use of nanotechnology,
then most of us are probably exposed to nano products in some shape or form. As
we have seen with asbestos, pollution, agent orange and various other products’
claims, the biggest insurance exposures often arise in the USA and have a
tendency to end up reinsured in the London market. The potential is therefore
clearly in the sights of both insurers and reinsurers.
The effects of asbestos and the way that the claims emerged to almost
catastrophic effect on the insurance market, has of course made insurers more
aware of the potential for such developments. Charlie Kingdollar of Gen Re,
whilst powerfully drawing attention to the risks, the need for risk management
and the potential for claims is reported by the Casualty Actuarial Society as
saying (http://www.casact.org/press/index.cfm?fa=viewArticle&articleID=2294)
that, “by and large our industry is pretending this is something in the future, but
it’s already here. The question is “what we are doing about it” but I don’t think
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there will be another asbestos. We move a whole lot faster than we did years
ago”. Hopefully, those words will prove to be prescient.
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Law Firm General Counsel: The Need, the Role, the Duties
Michael Bonasso, Caleb P. Knight and Shereen S. Compton1

I. Introduction
Once used only by the largest law firms in the country, the role of
general counsel has become increasingly a necessary feature across all
law firms, regardless of size. Though lawyers tend to be independent by
nature,2 anecdotal evidence tells us that law firms have accepted the
general counsel position as a practical solution to the difficulties of
managing everyday compliance with professional regulations, conflicts of
interest, malpractice risks, duties of disclosure in litigation and
transactions, and other professional concerns.3 Many lawyers are resistant
to the rationalization of law firm management because it constrains
individual autonomy and creates a hierarchy among partners, which
conflicts with the democratic premise of the partnership structure. Robert
L. Nelson, Partners With Power: The Social Transformation Of The Large
Law Firm 147–50 (1988) (discussing large law firms’ tendency toward
bureaucratic organization and management); see also id. at 86–124, 231–
90 (discussing the tension between bureaucratic management and
professional ideology).
Some firms remain committed to the archaic model of decentralized
“management by committee,” in which an individual partner rotates
Michael Bonasso is Managing Member of Flaherty Sensabaugh Bonasso PLLC (“FSB”),
in Charleston WV; he concentrates his practice in complex, commercial and products
litigation. Caleb P. Knight is an associate at FSB concentrating his practice on
healthcare, employment, and transactional law. Shereen S. Compton is an associate at
FSB focusing on professional medical liability defense and medical device defense. The
biographies and contact information for the authors are available at
www.flahertylegal.com.
2 Several commentators use the metaphor of “herding cats” to describe the independent
mentality of most lawyers, with one writer commenting that “law firms tend to be a
collection of lone rangers.” Holly English, The Value of Shared Values, TEX. LAW., Feb.
28, 2000, at S8; see also Susan Hackett, In-House Counsel Must Take Initiative on
Tackling Risk Management Issues, 20 LAWS. MAN. ON PROF. CONDUCT (ABA/BNA), at 126
(Mar. 10, 2004).
3 In an oft-cited survey, the legal consulting firm Altman Weil Inc. reported in 2004 that
major law firms were increasingly designating their own general counsel. See Ward
Bower, Major Law Firms Embrace General Counsel Concept, REPORT TO LEGAL
MANAGEMENT
May
2004,
available
at
http://www.altmanweil.com/
dir_docs/resource/fa00e91f-9955-4dce-b6f4-d088b9fe2f0b_document.pdf.
1
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management responsibilities while maintaining his or her own full-time
practice. But many law firms have recognized that it is increasingly
necessary to dedicate one lawyer’s time to matters such as conflicts,
ethics, claims and loss prevention. In doing so, firms have departed from
the inefficient practice of “general counsel by committee” and have
embraced the “established trend toward naming an in-house risk
manager” to meet the contemporary demands of the practice of law. Gary
Taylor, Counsel to Law Firms Goes In-House, Nat’l L.J., July 18, 1994, at
A1.
In this article, we will define the role of law firm general counsel
through an emphasis on three distinct features of the position: the need,
the role, and the duties. First, the need for a general counsel will be
measured against the professional demands that push against today’s law
firms. Second, the role of general counsel will be defined by its critical
functions within the law firm – the “lawyer for the lawyers.” Finally, the
multifaceted duties of general counsel will be explained within the context
of the first two features, resulting in a workable application of the position.
II. The Need
The law firm general counsel has become the practical and convenient
approach to a burgeoning problem—the pervasive supervision of the
practice of law by multiple enforcement authorities. Rule 8.4 of the
American Bar Association Model Rules of Professional Conduct (the
“Model Rules”) provides that: “It is professional misconduct for a lawyer
to… (b) commit a criminal act that reflects adversely on the lawyer's
honesty, trustworthiness or fitness as a lawyer… (c) engage in conduct
involving dishonesty, fraud, deceit or misrepresentation….”4 Model Rules
4

The full text of the rule is as follows:
It is professional misconduct for a lawyer to:
(a) violate or attempt to violate the Rules of Professional Conduct,
knowingly assist or induce another to do so, or do so through the acts of
another;
(b) commit a criminal act that reflects adversely on the lawyer's honesty,
trustworthiness or fitness as a lawyer in other respects;
(c) engage in conduct involving dishonesty, fraud, deceit or
misrepresentation;
(d) engage in conduct that is prejudicial to the administration of justice;
(e) state or imply an ability to influence improperly a government agency
or official or to achieve results by means that violate the Rules of
Professional Conduct or other law; or
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of Prof’l Conduct R. 8.4. Professional misconduct that is criminal can be
prosecuted by state authorities and, in some instances, by the federal
government. Geoffrey C. Hazard, Jr., “Lawyer for Lawyers”: The Emerging
Role of Law Firm Legal Counsel, 53 U. Kan. L. Rev. 795, 798 (2005). For
example, in United States v. Bronston, a lawyer who concealed a conflict
of interest from a client was charged with fraud. 658 F.2d 920 (2d Cir.
1981). The federal Racketeer Influenced and Corrupt Organizations Act
(“RICO”) can be applied in similar fashion. 18 U.S.C. §§ 1961-68 (2004);
See, e.g., United States v. Teitler, 802 F.2d 606 (2d Cir. 1986) (discussing
lawyers convicted of RICO violation in connection with scheme to defraud
insurance companies on injury claims).
Lawyers involved in transactional work, particularly those doing federal
securities work, know that the Sarbanes-Oxley Act works in a similar way.
Sarbanes-Oxley Act of 2002. Pub. L. No. I07-204. 116 Stat. 745. The
Securities and Exchange Commission (“SEC”) has implemented
regulations that impose federal sanctions in support of the ethical
responsibilities of corporate lawyers prescribed in Model Rule 1.13(b).5
See generally Susan P. Koniak, When the Hurlyburly’s Done: The Bar’s
Struggle with the SEC, 103 Colum L. Rev. 1236 (2003) (discussing the
ongoing interaction between the organized bar and the SEC).
Criminal exposure can arise from various forms of fraud in matters
undertaken for clients, and the risk of civil liability has increased. There
are now many lawyers who specialize in legal malpractice litigation on
behalf of claimants. As summarized in the Restatement of the Law
(f) knowingly assist a judge or judicial officer in conduct that is a violation
of applicable rules of judicial conduct or other law.

Id.
The full text of the rule is as follows:
(b) If a lawyer for an organization knows that an officer, employee or
other person associated with the organization is engaged in action,
intends to act or refuses to act in a matter related to the representation
that is a violation of a legal obligation to the organization, or a violation of
law that reasonably might be imputed to the organization, and that is
likely to result in substantial injury to the organization, then the lawyer
shall proceed as is reasonably necessary in the best interest of the
organization. Unless the lawyer reasonably believes that it is not
necessary in the best interest of the organization to do so, the lawyer
shall refer the matter to higher authority in the organization, including, if
warranted by the circumstances to the highest authority that can act on
behalf of the organization as determined by applicable law.
MODEL RULES OF PROF’L CONDUCT R. 1.13(b).
5
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Governing Lawyers: “Upon admission to the bar of any jurisdiction, a
person … is subject to applicable law governing such matters as
professional discipline, procedure and evidence, civil remedies, and
criminal sanctions.”6 Restatement (Third) of the Law Governing Lawyers §
1 (2000).
Lawyers and law firms have always faced compliance-related
concerns. For the most part, law firms have actively managed these
concerns internally. Because the law firm is already managing
compliance, it makes sense to manage the law firm’s concerns through
the most efficient means possible—general counsel. As former Chief
Justice Rehnquist observed in Upjohn Co. v. United States, “corporations,
unlike most individuals, ‘constantly [needed to] go to lawyers to find out
how to obey the law.’” 449 U.S. 383, 392 (1981). Today’s law firms find
themselves in that same position, and a general counsel can fill that need.
Appointing a designated individual who specializes in the “law of
lawyering” makes resolving problems more efficient than reinventing the
answers daily, weekly or monthly. Hazard, supra, at 795; See generally
Peter J. Winders, Law Firm General Counsel: Extravagance or
Necessity?, 15 Prof. Law 1 (2005).
A. The Firm is Already Doing the Work of General Counsel
Today’s law firms rely on the services and respective practice areas of
their lawyers to meet many of their counsel needs. Firms use their lawyers
out of necessity to resolve conflicts; to negotiate contracts; to handle
employee issues; to handle insurance matters, particularly professional
liability insurance; to assure ethics requirements are followed; and to keep
up with or resolve ethics issues. Id. at 1. However, in the words of one
author, “[w]hen firm principals designate a general counsel they recognize
that the complexities of organizational practice merit investing in a lawyer
to focus on the firm’s legal concerns.” Susan Saab Fortney, Law Firm
General Counsel as Sherpa: Challenges Facing the In-Firm Lawyer’s
Lawyer, 53 U. Kan. L. Rev. 835, 838–39 (2005).
“Complex” is an apt description for the regulated realm of a law
practice ‒ it involves professional regulations, conflicts of interest,
malpractice risks, employment concerns, duties of disclosure in litigation
and transactions and other professional concerns. Without designated
6

That section incorporates several sections containing more detail.
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general counsel – either an inside firm lawyer or outside counsel – the firm
finds itself called upon to investigate the merits of complaints and claims
against the firm on a case-by-case basis. The firm’s employment lawyers
might resolve employment concerns, while the firm’s insurance lawyers
review malpractice insurance policies. But legal malpractice insurers are
beginning to require such functions to be formalized during the
underwriting stage or as a condition to the policy. See Winders, supra, 18.
As it turns out, many of these duties are already being carried out by the
firm’s members.
B. General Counsel by Committee is an Inefficient Model
We believe that one lawyer can meet the multifaceted legal needs of a
law firm much more efficiently than a collection of committees with
scattered responsibilities. While there are certain benefits to managing a
law firm by committee, committees have a penchant for operating
inefficiently. As one author has noted, “law firms are full of good ideas
whose time is delayed in committee.” Id. at 4. Committee work spreads
duties around and allows future managers to emerge; but it can also
cause delay of the prompt handling of the firm’s professional compliance.
Some authors have questioned whether law firms—especially large
firms—can continue to get away with “taking turns” as a strategy for
effective management. See Joel A. Rose, Who Makes the Best LawyerManager? Lawyer-Managers Must Balance Concerns of Firm & Attorneys,
Leg. Intelligencer, Jun. 19, 2001, at 5 (arguing that “no longer is it feasible
for partners to take turns serving on the management committee”).
In an era of eat-what-you-kill compensation and intense pressure for
client intake, busy partners may have little incentive to take on
uncompensated management or general counsel responsibilities. As a
result, large law firms tend to be under-managed. See S. S. Samuelson,
The Organizational Structure of Law Firms: Lessons From Management
Theory, 51 Ohio St. L.J. 645, 645 (1990) (stating that “[a]lthough firms
generally recognize the need for more rational frameworks, and have
made considerable efforts to improve management, serious organizational
problems persist”) (citations omitted).
Concerns such as loss prevention, ethics, conflicts and claims, are
specialized subjects that need to be handled promptly, if not immediately.
There should be measurable efficiency realized through the designation of
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general counsel whose job includes addressing how the firm’s risks, taken
together, might endanger the firm. Certain ethical concerns, particularly
those related to conflicts of interest or ethical complaints within large law
firms, require immediate attention that can only be obtained through a
specifically-designated lawyer. Such pressing concerns can quickly
consume the billable hours of several attorneys; the more efficient solution
is to assign these concerns to one lawyer who specializes in the “law of
lawyering.”
Compensation of the firm’s general counsel can be one of the most
delicate aspects of appointing a lawyer to the position. Nearly one-third of
general counsel serve full time in that capacity, and part-time general
counsel have proven even more difficult to compensate because of the
balance that must be struck with the billable hour requirements typical of
large firms. See Ward Bower, New Survey Reports on General Counsel in
Law Firms, available at http://www.altmanweil.com/index.cfm/fa/r.resource
_detail/oid/f2047452-7994-4435-a3e5-1261853280e1/resource/New_Surv
ey_Reports_on_General_Counsel_in_La w_Firms.cf; id. (noting that parttime general counsel spend approximately 36% of their total hours in the
role of general counsel, averaging 753 hours per year).
While a full explanation of the many emerging compensation
models for the position is beyond the scope of this article, many firms
have been able to tailor compensation packages to accommodate
decreased billable hours and otherwise meet firm needs.
C. Designation of a Law Firm General Counsel is the
Solution
Many of the risks inherent in the practice of law are individual in nature,
and the designation of a firm’s general counsel can certainly help to raise
the specter of such risks. However, the risk of claims against the entire
firm, such as employment law claims, is also growing more pronounced.7
General counsel are usually better positioned to handle personnel claims
and employment litigation than committees or hastily-retained outside
counsel. Law firms seem to be attractive targets for discrimination and
harassment claims. See Philip M. Berkowitz, Discrimination and Law
According to a survey of 300 in-house lawyers who responded to Fulbright's U.S.
Corporate Counsel Litigation Trends Survey, respondents worry most about employment
litigation and contract disputes. Brenda Sapino Jeffreys, In-House Texas GCs Wony
About Employment, Contract Disputes, TEX. LAW., Sept. 6, 2004, at I.
7
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Firms, N.Y.L.J., Mar. 14, 2002, at 5. And, implicit in the size of some jury
awards against law firms is the idea that “lawyers and their firms should be
held to a higher level of scrutiny because they should know the law.”
Danielle L. Hargrove & Cynthia L. Young, Feature: We're Not Above the
Law: Law Firms & Employment Law, 56 Or. St. B. Bull. 23, 23–24 (1996).
At the same time, various economic and sociological factors, including the
deep pockets of firms and fading institutional loyalty, have been forecast
as contributing factors to a rise in the number of employment claims. See
id. at 23.
A firm’s general counsel should also be better suited to handling
discrete tasks, such as addressing lawyer impairment and disability
issues. In 2003, the ABA Professional Ethics Committee issued an opinion
dealing with the ethical responsibilities of firm lawyers who know that a
colleague is suffering from impairment.8 ABA Comm. on Ethics &
Professional Responsibility, Formal Op. 03-429 (2003). The opinion
explains that firm partners, as well as any supervisors of an impaired
lawyer, must take steps to assure the impaired lawyer’s compliance with
the disciplinary rules. Id. at 3. That opinion also addresses when firm
lawyers have a duty to report ethics violations by the impaired lawyer. Id.
at 3–4.
A wealth of resources on the role of law firm general counsel are
now available, and many commentators attribute the increasing reliance
on the general counsel position to the increasing complexity of
professional regulation, along with the increasing number of claims
against lawyers. See Jonathan M. Epstein, The In-House Ethics Advisor,
Practical Benefits for the Modern Law Firm, 7 Geo. J. Legal Ethics 1011,
1028–29 (1994); Epstein, supra, at 1012, 1018–24 (discussing the “growth
in the number and size of awards for legal malpractice”); see also Epstein,
supra, at 1012 n.1 (stating that legal ethics “has become a substantive
area of law requiring specialized expertise”); Peter R. Jarvis & Mark J.
Fucile, Inside an In-House Legal Ethics Practice, 14 Notre Dame J. L.
Ethics & Pub. Pol’y 103, 104 (2000) (stating that “in light of the increasing
complexity of legal ethics issues, it makes no more sense to have
everyone at the firm be an expert in legal ethics than it would to have
everyone . . . be an expert in the details of ERISA”).
For a commentary on the opinion, see Eileen Libby, Sharing the Consequences: A
Lawyer's Mental Impairment Raises Ethics Issues for Other Members of the Firm, A.B.A.
J., July 2003, at 32.
8
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In addition to managing claims and potential claims against the firm, inhouse specialists may play an important preventive role by increasing
firm-wide awareness of ethics and regulatory issues. See Epstein, supra,
at 1012, 1030–31 (discussing the ombudsman and risk management
functions of in-house ethics advisors). The challenges facing
contemporary firms can best be met by the law firm general counsel.
III. The Role
The effectiveness of a law firm’s legal counsel depends on essentially
the same factors that determine the effectiveness of legal counsel to any
client: competence of counsel, seriousness of attention on the part of the
client, and good communication. See generally, Hazard, supra.
Most, if not all, attorneys practicing in large and midsize law firms
would agree that “[r]egardless of how it is structured, the general counsel’s
role is an important one.” Douglas R. Richmond, Essential Principles for
Law Firm General Counsel, 53 U. Kan. L. Rev. 805, 807 (2005)
[hereinafter Essential Principles for Law Firm General Counsel]. The law
firm general counsel provides a sense of security to his or her fellow
attorneys by providing guidance on a myriad of issues ranging from
malpractice concerns to firm employment decisions. When discussing the
role of the general counsel, one author stated the following:
Law firm general counsel tend to be personally
committed to ethical practice, and to promoting
ethical practice and regulatory compliance
within their firms. They clearly assist their firms
in resolving problems internally, before the
lawyers involved or clients experience serious
or lasting consequences. Law firm general
counsel serve as an important resource for
lawyers who “want to practice law the right
way,” but who are not currently familiar with
ethics rules.
Douglas R. Richmond, Law Firm Partners as Their Brothers’ Keepers, 96
Ky. L.J. 231, 267 (2007–2008) [hereinafter Law Firm Partners as Their
Brothers’ Keepers].
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Certain personal characteristics are necessary for a general counsel to
be effective, including “strong interpersonal skills, as well as the
appropriate background or training in legal ethics and professional
responsibility.” Anthony E. Davis, Legal Ethics and Risk Management:
Complementary Visions of Lawyer Regulation, 21 Geo. J. Legal Ethics 95,
107 (2008). Once a law firm appoints an appropriately qualified lawyer as
general counsel, he or she will take on a variety of roles and other lawyers
in the firm will begin to rely on their new general counsel for ethical
guidance and support. The general counsel is the chief legal officer of the
firm and the principal legal counsel and adviser to management
concerning matters of firm governance and policy.
A. Which Role for the General Counsel – Reactive or
Proactive?
A law firm’s general counsel normally embraces one of two roles: a
reactive role (resolving problems) or a proactive role (avoiding problems).
Fortney, supra, at 838–39. A reactive general counsel focuses “on
external challenges such as legal malpractice claims and government
relations” and is the more prevalent role. Id. at 838. For example, a 2004
survey with fifty-six participating firms showed that most general counsels
engage in reactive duties, such as advising the firm on professional
liability matters and the engagement of outside counsel. Id. (citing Altman
Weil, Inc., Results of a Confidential “Flash” Survey on Law firm General
Counsel, available at http://www.altmanweil.com/dir_docs/resource/d0f1
e347-e90b-40ae-9b92808a7eff6ffd_document.pdf (last visited April 8,
2015)).
The tendency for the general counsel to acquire a reactive role is
directly related to the increased risk of liability for law firms. Id. Even
before a formal complaint or claim is filed against a law firm, a reactive
general counsel can help steer the direction of the potential claim by
identifying potential internal communications that may be protected by the
attorney-client privilege or the attorney work product doctrine.
A proactive general counsel, on the other hand, ensures that potential
concerns are identified and problems are entirely avoided before they
arise. Id. at 838. A proactive counsel has the ability to help a firm comply
with applicable statutes, regulations, and ethical rules, and may also
prevent employment claims against the firm by periodically reviewing the
firm’s employment policies and practices. Id. at 838, 848–49 n.66 (citation
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omitted). Additionally, a proactive general counsel often offers advice
regarding the firm’s structure, compensation system, and training of
associates. See id. at 840–42. While the benefits of these proactive duties
are not as readily apparent as the benefits of reactive duties, proactive
initiatives pay dividends in the long run. For instance, a general counsel
that encourages the supervision and training of associates improves
“quality and client satisfaction” and helps the firm reduce its malpractice
premiums and losses over time. Id. at 844.
While the majority of general counsel may identify themselves as one
or the other, the ideal general counsel will be equal parts reactive and
proactive. In order to properly advise a law firm, the general counsel must
be able to implement an ethical infrastructure that prevents claims against
the firm and also be able to zealously advocate for the firm when claims
do arise. See id. at 839 n.26. Simply put, the “lawyers’ lawyer” must be
adept at both avoiding and solving problems.
B. How do Attorneys View Their General Counsel?
1.

The Wise Ethicist

It is well recognized that “when the firm creates an in-house ethics
counsel to whom partners and associates can easily confide about ethics
issues, they promote the development of a culture of ethics.”9 Ronald D.
Rotunda, Why Lawyers are Different and Why We are the Same: Creating
Structural Incentives in Large Law Firms to Promote Ethical Behavior—InHouse Ethics Counsel, Bill Padding, and In-house Ethics Training, 44
Akron L. Rev. 679, 704 (2011). Moreover, when a firm appoints a general
counsel, members and associates often begin relying on the general
counsel as their ethics expert: the general counsel “‘heightens ethical
awareness by fixing responsibility in one lawyer to whom other lawyers . . .

This author also noted that the general counsel can be exceptionally helpful for
associates who may lack the confidence to bring issues to the attention of other
members:
It should take little effort for the young associate to turn to this general
counsel, who may be the lawyer down the hall or on the next floor, in
order to seek candid advice. When a lawyer sees a problem-or thinks
she sees a problem but she is not sure and her colleagues do nothingshe can inform the general counsel about what she sees and know that
she is speaking confidentially.
Id. at 705.
9
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may turn for more objective evaluation of legal ethics issues.’” Law Firm
Partners as Their Brothers’ Keepers, supra, at 267.
While reliance on a general counsel for ethical advice is generally
positive and benefits the firm as a whole, concern does exist that “‘the
creation of ethics specialists in an increasingly complex and highly
regulated ethics environment may pose some challenges to the continuing
goal of individual ethics awareness and accountability.’” Id. at 268 (quoting
Margaret Raymond, The Professionalization of Ethics, 33 Forham Urb.
L.J. 153, 155 (2003)). Moreover, scholars fear that associates and junior
partners may view ethics as an area entirely governed by the general
counsel, which may result in these lower level lawyers ignoring the ethical
rules in their practice. Id. However, most practicing attorneys are likely to
be unpersuaded by these concerns. For example, one author noted that
“[t]he long and short of it is that lawyers who want to practice ethically
sometimes require related guidance. Whether they obtain that guidance
from a law firm general counsel or a single document plainly expressing
professional norms is irrelevant.”10 Id. at 269. If the law firm is concerned
that lawyers will over-rely on the general counsel, certain measures can
be implemented to ensure that individual lawyers are aware of their ethical
duties and any new development in the applicable ethics rules. These
measures may include periodic in-house training sessions and mandatory
ethics-based continuing legal education courses.
Of course, most firm lawyers remain cognizant of the ultimate
responsibility for their conduct. Under the Model Rules, “‘[a]dvice of
counsel’ is not a defense to professional discipline.” Id. at 269–70.
Additionally, partners, managers, and supervisory lawyers are given
certain responsibilities under Rule 5.1:
(a) A partner in a law firm, and a lawyer who
individually or together with other lawyers
possesses comparable managerial authority in
a law firm, shall make reasonable efforts to
ensure that the firm has in effect measures
giving reasonable assurance that all lawyers in

Additionally, even when lawyers “do not initially consult the general counsel about an
issue, they are likely to consult another lawyer whose judgment they trust, and between
the two of them, they generally will reach an appropriate conclusion about involving the
general counsel.” Id.
10
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the firm conform to the Rules of Professional
Conduct.
(b) A lawyer having direct supervisory authority
over another lawyer shall make reasonable
efforts to ensure that the other lawyer conforms
to the Rules of Professional Conduct.
(c) A lawyer shall be responsible for another
lawyer's violation of the Rules of Professional
Conduct if: (1) the lawyer orders or, with
knowledge of the specific conduct, ratifies the
conduct involved; or (2) the lawyer is a partner
or has comparable managerial authority in the
law firm in which the other lawyer practices, or
has direct supervisory authority over the other
lawyer, and knows of the conduct at a time
when its consequences can be avoided or
mitigated but fails to take reasonable remedial
action.
Model Rules of Prof’l Conduct R. 5.1.
Moreover, the Model Rules also hold associates and junior partners
accountable for their actions:
(a) A lawyer is bound by the Rules of
Professional Conduct notwithstanding that the
lawyer acted at the direction of another person.
(b) A subordinate lawyer does not violate the
Rules of Professional Conduct if that lawyer
acts in accordance with a supervisory lawyer's
reasonable resolution of an arguable question
of professional duty.
Id. at R. 5.2.
Thus, even with the guidance of a general counsel, partners must meet
their duties under Rule 5.1, and subordinate attorneys must remain in
compliance with the rules notwithstanding their reliance on advice from the
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law firm general counsel. See Law Firm Partners as Their Brothers’
Keepers, supra, at 269–70; Model Rules of Prof’l Conduct R. 5.1; Model
Rules of Prof’l Conduct R. 5.2.
The individual responsibilities that lawyers are subject to should not
keep them from seeking the advice from general counsel. In fact, the
Model Rules allow lawyers to seek out confidential ethical advice from
other lawyers. Rotunda, supra, at 706. Rule 1.6(b)(4) specifically provides
the following: “A lawyer may reveal information relating to the
representation of a client to the extent the lawyer reasonably believes
necessary . . . to secure legal advice about the lawyer's compliance with
these Rules.” Model Rules of Prof’l Conduct R. 1.6(b)(4). In summary,
lawyers should utilize their general counsel when they are faced with
ethical dilemmas because “[l]awyers are less likely to violate the ethics
rules when they seek objective advice from other lawyers about their
ethical duties.” Rotunda, supra, at 707.
2.

The Conflict Guru

The role of general counsel encompasses many vital functions. One of
these functions is without a doubt “the oversight of client intake—and
particularly the resolution of all conflicts of interest.” See id. at 707.
Generally speaking, four types of conflicts may arise:
(1) lawyers acting where a conflict arises
between two or more existing clients
(concurrent conflicts); (2) lawyers acting where
their own interests are involved (personal
interest conflicts); (3) lawyers acting against
former clients (former client conflicts); and (4)
lawyers practicing in a firm acting when
another member of the firm would be
prevented in (1) to (3) above (imputation
conflicts).
Davis, supra, at 107–108; see also Janine Griffiths-Baker, et al.,
Colloquium: Globalization & the Legal Professional: Regulating Conflicts
of Interest in Global Law Firms: Peace in our Time?, 80 Fordham L. Rev.
2541, 2548 (2012).
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Model Rule 1.7 provides the general rules regarding conflicts of
interest between current clients. It provides, in pertinent part, that “a
lawyer shall not represent a client if the representation involves a
concurrent conflict of interest.”11 Model Rules of Prof’l Conduct R. 1.7(a).
Conflicts between former clients are addressed in Model 1.9, which states
that “[a] lawyer who has formerly represented a client in a matter shall not
thereafter represent another person in the same or a substantially related
matter in which that person's interests are materially adverse to the
interests of the former client unless the former client gives informed
consent, confirmed in writing.”12 Model Rules of Prof’l Conduct R. 1.9(a).
The full text of the rule is as follows:
a) Except as provided in paragraph (b), a lawyer shall not represent a
client if the representation involves a concurrent conflict of interest. A
concurrent conflict of interest exists if: (1) the representation of one client
will be directly adverse to another client; or (2) there is a significant risk
that the representation of one or more clients will be materially limited by
the lawyer's responsibilities to another client, a former client or a third
person or by a personal interest of the lawyer.
(b) Notwithstanding the existence of a concurrent conflict of interest
under paragraph (a), a lawyer may represent a client if: (1) the lawyer
reasonably believes that the lawyer will be able to provide competent
and diligent representation to each affected client; (2) the representation
is not prohibited by law; (3) the representation does not involve the
assertion of a claim by one client against another client represented by
the lawyer in the same litigation or other proceeding before a tribunal;
and (4) each affected client gives informed consent, confirmed in writing.
MODEL RULES OF PROF’L CONDUCT R. 1.7(a); see also MODEL RULES OF PROF’L CONDUCT
R. 1.8 (providing specific rules regarding conflicts of interest between current clients).
12 The full text of the rule is as follows:
(a) A lawyer who has formerly represented a client in a matter shall not
thereafter represent another person in the same or a substantially related
matter in which that person's interests are materially adverse to the
interests of the former client unless the former client gives informed
consent, confirmed in writing.
(b) A lawyer shall not knowingly represent a person in the same or a
substantially related matter in which a firm with which the lawyer formerly
was associated had previously represented a client (1) whose interests
are materially adverse to that person; and (2) about whom the lawyer
had acquired information protected by Rules 1.6 and 1.9(c) that is
material to the matter; unless the former client gives informed consent,
confirmed in writing.
(c) A lawyer who has formerly represented a client in a matter or whose
present or former firm has formerly represented a client in a matter shall
not thereafter: (1) use information relating to the representation to the
disadvantage of the former client except as these Rules would permit or
require with respect to a client, or when the information has become
11
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Finally, Rule 1.10 addresses the imputation of conflicts of interest. This
rule essentially requires a lawyer to treat all of the firm’s clients as his or
her own clients for purposes of determining whether a conflict of interest
exists: “While lawyers are associated in a firm, none of them shall
knowingly represent a client when any one of them practicing alone would
be prohibited from doing so by Rules 1.7 or 1.9, unless [an exception
applies].”13 Model Rules of Prof’l Conduct R. 1.10(a).

generally known; or (2) reveal information relating to the representation
except as these Rules would permit or require with respect to a client.
MODEL RULES OF PROF’L CONDUCT R. 1.9(a).
13 The full text of the rule is as follows:
(a) While lawyers are associated in a firm, none of them shall knowingly
represent a client when any one of them practicing alone would be
prohibited from doing so by Rules 1.7 or 1.9, unless (1) the prohibition is
based on a personal interest of the disqualified lawyer and does not
present a significant risk of materially limiting the representation of the
client by the remaining lawyers in the firm; or (2) the prohibition is based
upon Rule 1.9(a) or (b) and arises out of the disqualified lawyer’s
association with a prior firm, and (i) the disqualified lawyer is timely
screened from any participation in the matter and is apportioned no part
of the fee therefrom; (ii) written notice is promptly given to any affected
former client to enable the former client to ascertain compliance with the
provisions of this Rule, which shall include a description of the screening
procedures employed; a statement of the firm's and of the screened
lawyer's compliance with these Rules; a statement that review may be
available before a tribunal; and an agreement by the firm to respond
promptly to any written inquiries or objections by the former client about
the screening procedures; and (iii) certifications of compliance with these
Rules and with the screening procedures are provided to the former
client by the screened lawyer and by a partner of the firm, at reasonable
intervals upon the former client's written request and upon termination of
the screening procedures.
(b) When a lawyer has terminated an association with a firm, the firm is
not prohibited from thereafter representing a person with interests
materially adverse to those of a client represented by the formerly
associated lawyer and not currently represented by the firm, unless: (1)
the matter is the same or substantially related to that in which the
formerly associated lawyer represented the client; and (2) any lawyer
remaining in the firm has information protected by Rules 1.6 and 1.9(c)
that is material to the matter.
(c) A disqualification prescribed by this rule may be waived by the
affected client under the conditions stated in Rule 1.7.
(d) The disqualification of lawyers associated in a firm with former or
current government lawyers is governed by Rule 1.11.
MODEL RULES OF PROF’L CONDUCT R. 1.10(a).
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A law firm’s general counsel must be well-apprised of these ethical
rules regarding conflicts of interest and must be able to implement a firmwide system that prevents violations of these rules. The American Bar
Association’s standpoint is that for a law firm to successfully prevent
conflicts, it must implement a conflict checking system. Marian C. Rice,
Maintaining a Conflict-Checking System, Law Practice, Nov./Dec. 2013,
available at http://www.americanbar.org/publications/law_practice_magazi
ne/2013/november-december/ethics.html. The general counsel of the law
firm is in the perfect position to implement such a system, if the firm does
not already have one in place, and verify that the system adequately
protects the firm from ethics violations.
Not only do general counsel serve to prevent ethical violations by
offering advice regarding conflicts, but they also streamline the
establishment of new business: “[g]eneral counsel also contribute to a
firm’s profitability, as in a new matter where the general counsel assists
firm lawyers in obtaining conflict of interest waivers and appropriately
documenting those waivers, allowing the firm to accept the matter and
earn associated fees.” Essential Principles for Law Firm General Counsel,
supra, at 807. Overall, the general counsel’s role in preventing conflicts of
interest allows the firm to seamlessly bring in new clients while preventing
violations of the rules of ethics.
3.

The Privilege Protector

In terms of the many duties that the role of general counsel can
include, one of the most important to the law firm is that of the principal
manager of professional liability matters. Essential Principles for Law Firm
General Counsel, supra, at 820. During the investigation of professional
liability claims, the general counsel must often determine whether certain
documents are protected by the attorney-client privilege and/or the work
product doctrine, and if so, whether the firm can refuse to disclose those
documents. Id.
Generally, courts have found that internal communications between
lawyers in the firm are privileged and protected either under the attorneyclient privilege or the work product doctrine. Id.; see e.g., United States v.
Rowe, 96 F.3d 1294, 1297 (9th Cir. 1996); Hertzog, Calamari & Gleason
v. Prudential Ins. Co. of Am., 850 F. Supp. 255, 255 (S.D.N.Y. 1994).
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However, the issue is not so clear-cut when the communications at
issue specifically deal with a former or current client who is suing the firm
for professional malpractice. Several federal courts have found that
privileges are inapplicable when the plaintiff in the professional liability
action was a client of the firm at the time of the alleged malpractice, and
the communications at issue were created while the plaintiff was a client.
Id.; see e.g., Asset Funding Group, LLC v. Adams & Reese, LLP, 2008
U.S. Dist. LEXIS 96505 (E.D. La. November 17, 2008); Thelen Reid &
Priest, L.L.P. v. Marland, 2007 U.S. Dist. LEXIS 17482 (N.D. Cal.
February 21, 2007) (recognizing confidentiality of consultations with the
firm general counsel, but requiring disclosure of in-house communications
made after the firm learned of the client’s adverse claim); Koen Book
Distribs. v. Powell, Trachtman, Logan, Carrle, Bowman & Lombardo, P.C.,
212 F.R.D. 283, 285 (E.D. Pa. 2002); Bank Brussels Lambert v. Credit
Lyonnais, S.A., 220 F. Supp. 2d 283, 288 (S.D. N.Y. 2002); In re Sunrise
Securities Litigation, 130 F.R.D 560 (E.D. Pa. 1989).
That being said, some states’ courts and at least one federal court
have found that documents involving a client-plaintiff can be protected
even if the document was prepared while the plaintiff was still a client. St.
Simons Waterfront, LLC v. Hunter, Maclean, Exley & Dunn, P.C., 746
S.E.2d 98, 109 (Ga. 2013) (finding that “once the relationship between the
attorney and client develops into an adversarial one . . . [the] work product
protection will attach under the same principles as discussed with respect
to the attorney-client privilege”); RFF Family P’ship, LP v. Burns &
Levinson, LLP, 991 N.E.2d 1066, 1068 (Mass. 2013); Garvy v. Seyfarth
Shaw LLP, 966 N.E.2d 523, 538 (Ill. App. 2012) (finding the attorney-client
privilege applied to communications concerning the client’s malpractice
claim even when the firm continued to represent the client); TattleTale
Alarm Sys. v. Calfee, Halter & Griswold, LLP, 2011 U.S. Dist. LEXIS
10412 (S.D. Ohio Feb. 3, 2011) (applying the attorney-client privilege and
rejecting the client’s access to documents based upon a failure to show
“good cause”); see also Daniel Hirotsu Woofter, Current Developments
2013-2014: The “Attorney-Law Firm” Privilege: Protecting Intra-Firm
Communications Regarding a Current Client’s Potential Malpractice
Claim, 27 Geo. J. Legal Ethics 987 (2014).
Thus, there seems to currently be a spilt regarding this issue among
federal and states jurisdictions. Jurisdictions that have deemed
communications involving client-plaintiffs to be protected have
enumerated certain requirements that must be met before a privilege can
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attach. For example, the Supreme Judicial Court of Massachusetts has
determined that communications between lawyers and the law firm’s
general counsel regarding a malpractice claim asserted by a current client
are protected by the attorney-client privilege if the following requirements
are met:
(1) the law firm has designated an attorney or
attorneys within the firm to represent the firm
as in-house counsel, (2) the in-house counsel
has not performed any work on the client
matter at issue or a substantially related
matter, (3) the time spent by the attorneys in
these communications with in-house counsel is
not billed to a client, and (4) the
communications are made in confidence and
kept confidential.14
RFF Family P'ship, LP, 991 N.E.2d at 1068.
Although the privilege determination is wholly dependent upon
jurisdiction, the foregoing serves as an illustrative framework to
maintenance of privilege. With a nod to this framework, a law firm can take
steps to ensure that internal communications with general counsel remain
protected.
IV. The Duties
The duties of a law firm’s general counsel are intrinsically weaved into
the role of general counsel and can be tailored to fit the needs of any
particular firm. Nonetheless, the role of general counsel can be distilled
into certain fundamental duties that are universally recognized as
The Supreme Court of Georgia has enumerated similar requirements:
the attorney-client privilege applies to communications between a law
firm’s attorneys and its in-house counsel regarding a client’s potential
claims against the firm where (1) there is a genuine attorney-client
relationship between the firm’s lawyers and in-house counsel; (2) the
communications in question were intended to advance the firm’s
interests in limiting exposure to liability rather than the client's interests in
obtaining sound legal representation; (3) the communications were
conducted and maintained in confidence, and (4) no exception to the
privilege applies.
St. Simons Waterfront, LLC, 746 S.E.2d at 108 (citation omitted).
14
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essential to the position. The duties of the law firm general counsel can be
separated into “essential” duties and additional “ethical” duties. Essential
Principles for Law Firm General Counsel, supra, at 816–817; see also Law
Firm Partners as Their Brothers’ Keepers, supra, at 268.
The following “essential” duties are not intended to be exhaustive or
all-inclusive, but can serve as a starting point for a general counsel’s job
description. The general counsel should:
A. counsel the firm’s management with respect to the legal
implications of the firm’s major decisions, strategies, and
transactions;
B. coordinate the firm’s loss prevention efforts;
C. serve as the chief legal officer of the firm and advise the
firm’s management on issues of firm governance, risk
management, firm growth, policy implementation, internal
and external communications relating to sensitive matters,
strategic planning and execution, and special projects;
D. investigate allegations of malpractice or misconduct by firm
lawyers;
E. negotiate or review and approve all contracts and
agreements between the firm and its partners or employees
or any third parties;
F. handle the various legal issues that firms face;
G. advise firm management and other lawyers on various legal
issues;
H. ensure compliance with applicable laws and regulations
relating to employment relationships, employee benefit
programs, intellectual property rights and obligations, and
professional responsibilities;
I. educate other lawyers in the firm on professional
responsibility issues;
J. vet lateral attorney candidates, especially lateral partner
candidates;
K. consult with lawyers on conflict of interest and business
acceptance issues;
L. consult with other lawyers in the firm on professional
responsibility issues; and
M. engage and supervise outside counsel when necessary.
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Essential Principles for Law Firm General Counsel, supra, at 815 (citation
omitted).
A general counsel may take on the additional duties in order to provide
additional “ethical” advice to the law firm:
a. coordinate or prepare responses to disciplinary complaints
and disqualification motions directed against the firm and its
lawyers;
b. review law firm marketing materials to ensure their
compliance with ethics rules related to advertising and
solicitation;
c. develop standardized policies and forms; and
d. assist with billing and trust account matters.
Id. at 816 (citation omitted).
Finally, general counsel is uniquely situated to influence the firm’s
implementation of robust policies and procedures related to the practice of
law. Depending on the firm, any of the following policies might be
appropriate:
a.
b.
c.
d.
e.
f.
g.
h.
i.
j.
k.
l.
m.
n.
o.
p.

Retention Of Consultants And Experts;
Reporting Claims and Potential Claims;
Calendaring Procedures Trust Accounting;
Procedures For When An Attorney Leaves The Firm;
Document Retention and E-Mail;
Conflicts Of Interest;
New Business Intake Procedures;
Use Of Firm Name;
Subpoenas;
Opinion Policy;
Sarbanes-Oxley Compliance Policy;
Internet Postings Policy;
Social Media Policy;
Anti-Bribery and Anti-Corruption Policy;
Anti-Money Laundering Policy; and
Referring and Accepting Referrals Of Matters
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V. Conclusion
The number of firms designating general counsel will likely continue to
trend upward as firms realize the practical significance of the role. The
general counsel position is undeniably well suited to managing the
everyday compliance of a contemporary law firm with professional
regulations, conflicts of interest, malpractice risks, duties of disclosure in
litigation and transactions, and other professional concerns related to the
practice of law.
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From man’s discovery of fire 2 million years ago to the invention of the
wheel in 3500 B.C. to the invention of the QWERTY keyboard in 1868 to the
first atomic bomb explosion in 1945 to Phil Spector’s “wall of sound” in the
1960s, technology has disrupted our lives – sometimes for the good, and
sometimes the opposite. It continues through today. Technological disruption
is omnipresent and to some extent unavoidable. The practice of law has not
been immune to such disruption.
For the purposes of this short paper, we define technology and disruption
as:
Technology: Electronic based tools, devices, systems, methods or
procedures used to perform a task.
Disruption: A radical change that alters the way things are done or
perceived.
We will not spend time in this paper describing the path from Bartleby the
Scrivener to Siri, or from Harvard’s Mark 1 computer in 1944 to the IPad in
2010, though both involve technology and disruption. Rather, it is our hope to
use a few examples of technology in the practice of law and the positive and
negative disruption resulting from such technology to cause readers to ponder
whether past technological disruption has been positive or negative, or whether
the next best thing may in fact be the next worst thing if not properly
considered and deployed.
1. Technology and the Disruption in Office Operations
Some readers may recall the days before fax machines, let alone before
computers in a law office. Time was spent reading, thinking, composing letters
longhand or by dictation, putting them in a mailbox and moving on to
something else while the letter made its way to the recipient. They may also
recall secretarial pools, “services rendered” bills, single office firms and pink
message slips. Such recall may be nostalgic or it may be horrifying, but we
should all be able to agree that the changes in each of these areas have been
brought about by technology.
In 2014, most law firms, of all sizes, spent 2-4% of total firm revenue on
technology.1 The top five purchases in 2014 included: laptops/notebooks (up
15% from 2013), desktop hardware/PCs (up 5%), network upgrades/servers
(up 6%), printers/multifunctional devices (up 17%) and antivirus/antispam/
spyware software or service (up 19%).2 Of surveyed firms, 28% indicated
2014 ILTA/InsideLegal Technology Purchasing Survey,
http://insidelegal.typepad.com/files/2014/08/2014_ILTA_InsideLegal_Technology_Purcha
sing_Survey.pdf
1

2

Id.
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purchasing BlackBerry phones while 63% purchased iPhones, down 9% from
2013. When surveying tablet purchases, 44% chose Apple iPads (down 15%
from 2013) followed by Microsoft Surface (17%, up 7%) and Android devices
(10%, down 3%).3 We could not find any data on the percentage of firm
revenues spent on carbon paper, typewriter ribbon, whiteout, and file cabinets
from last century, but suggest that it was probably less than 4% of firm
revenues. So while keeping up with technological advancements has become
more expensive (a negative disruption) what have been some of the other
effects?
On the personnel side, increased use of technology has changed the
numbers and roles of non-lawyer staff in law offices. Legal Secretaries have
become Legal Assistants who have become Paralegals, all of whom are expected
to have a level of technological expertise that can be leveraged into a billable
duties. Technology has allowed firms to reduce the number of legal secretaries
and assistants/paralegals and increase leverage from 1:1 to 1:4 or more as
more lawyers type their own documents or use email instead of letters. File
clerks are virtually a thing of the past as we now drag and drop attachments
into electronic files and go paperless. Automation in time and billing is creating
a need for technology specialists and e-billing staff rather than secretarial staff
that used to handle the same tasks.
Operationally, technology is allowing firms to use different processes,
systems and tools to run the business of law. The electronic connections that
technology has created have allowed firms to practice without regard to time
zones or physical locations. Time and billing is now almost fully automated and
lawyers now input their own time entries. Firm finances can now be tracked in
real time and profitability easily calculated on a square foot, per capita, or per
pound basis. Offsite storage of old files is going the way of the dinosaurs as
electronic memory is becoming less expensive and more files are saved
electronically. Postage and delivery expense is also falling as email and
attachments become the norm.
Anecdotal observations about the impact of technology within the office
include:
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Positive Disruption
o The ability to communicate instantly with colleagues in other
offices
o The ability to get information quickly
o Allows more timely and effective marketing
o Allows for better trial presentations
o Allows easier handling of large files and the ability to take large
groups of documents to meetings (or home) more efficiently

Id.
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o Allows for an easier national practice for lawyers who are on the
road
o Easier document management and searching
o Electronic billing
o Allows you to work remotely if you have a sick child or other
reason not to be able to get to the office


Negative Disruption
o It has begat laziness by reliance on quick electronic research
results that are taken out of context because they are seen on a
screen and spell check that itself must be checked4
o Increased cost to keep people trained in the technology (above
and beyond the cost of the technology itself)
o Electronic discovery burdens
o Easier to mis-send a communication to someone on the other
side
o Loss of office collegiality and face to face problem solving
o You can never get away from it which creates increased stress
in an already stressful career

2. Technology and the Disruption in Client Expectations
As lawyers and law firms invest in technology, they, like any business,
want to recapture and multiply that investment. There was a time when the
first firms with some technological innovation could sell themselves as cutting
edge and able to better serve the client, thereby garnering more business. They
might even be able to pass that technology expense on to clients. (Remember
when your bills included a charge for on-line research expense or fax
transmissions?) The more the technology became commonplace, the less
differentiated firms became. Clients began expect firms to use certain
technology and as a result began to look at the associated expense as
“overhead” and not something that they should pay for. At the same time that
technological innovation was getting categorized as overhead, downward
pressure on rates began, thereby making it even more difficult to recapture the
investment in technology. What was once a positive disruptive force, has
become, at least to the law firms, a negative.
To the clients, the more firms use technology, the better it can be for
their legal spend budget; technology can equal positive disruption. For
example, document review that once took 10 lawyers in a warehouse in Kansas
for a week or more now takes 1 computer forensic specialist in Boston in 3
Runaway spellchecking has been dubbed by many as "the Cupertino effect." The genesis
of this name appears to come from the European Union which has many documents that
inadvertently had a misspelling of the word “cooperation” turned into “Cupertino,” for
example “Within the GEIT BG the Cupertino with our Italian comrades proved to be very
fruitful. (NATO Stabilisation Force, "Atlas raises the world," 14 May 2003).
4
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hours to comb the same document. We now hear clients say “Bob, we don’t
need a 10 page file status memo prepared with the help of an associate,
paralegal and you. Just email me a short report and attach the
interrogatories.” What was once a labor intensive and billable exercise has
become much less so, and with that less expensive.
Clients are under a lot of pressure when they are dealing with lawyers –
they want a deal to close this quarter, they are being sued which can cost them
a lot of money or put them out of business, they are trying to protect their
property from being stolen. As their lawyers, we take that pressure onto our
shoulders. Technology allows clients and lawyers to be in 24/7
communication anywhere in the world. Clients like that. Lawyers like to say
that they are available 24/7. But at what cost to both. In an effort to eagerly
please, lawyers may not give sufficient thought to an issue before answering, or
may respond while juggling knives on a unicycle. Just because technology can
be used for instant or 24/7 communication, does not mean that it should be.
Lawyers and clients should have a good understanding of how communication
by technology should best be used. Lawyers must be self-aware (and clients
should understand) that the pressure to be all things to all people and
available to clients whenever and wherever they are can take a terrible toll on a
lawyers health. Stress and depression can be exacerbated by technological
omnipresence. Clients should want lawyers who are fresh and on top of their
game. Not letting their lawyers recharge, or not understanding that the lawyer
may not be able to give an immediate answer is not fair to their legal teammate
and increases the chances of a negative outcome. Thus, the 24/7 syndrome
brought about by technology can be both positively and negatively disruptive.
Anecdotal observations about the impact of technology on client
expectations and relations include:




Positive Disruption
o Allows lawyers and clients to find out more about each other
during the courting phase of a relationship
o Allows lawyers and clients to review metrics on performance to
work on issues before they become problems
o Allows more efficient delivery of information and documents to
the client
o Allows a better team approach to an issue by allowing more
collaborative work via conference calls, WebEx or other media
o
Negative Disruption
o If not done well, a lawyer’s on-line presence (or lack thereof)
may repel potential clients
o Clients expect you to be always available and always on top of a
file, even if it is not in front of you – you lose the time to review
the file before responding
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o No longer have the time for reflection and consideration of an
issue before responding because of client expectations of
immediacy
o Immediate communications may be incorrect or incomplete
communications which can harm a relationship
o Electronic document retention and discovery
o Clients expect it but won’t pay for it
o Creates more metrics and makes the relationship more data
driven than outcome/service driven

3. A Lawyers Duty of Competence
Technology has also disrupted our ethical obligations to our clients. As
lawyers, we (and those in our firms, see Rules 5.1-5.3) are bound by
Professional Conduct Rule 1.1:
A lawyer shall provide competent representation to a client. Competent
representation requires the legal knowledge, skill, thoroughness and
preparation reasonably necessary for the representation.
ABA Model Rule 1.1.5 At first blush, that rule appears to deal solely with legal
acumen. However, Comment 8, Maintaining Competence, creates a more
wonkish obligation:
To maintain the requisite knowledge and skill, a lawyer should
keep abreast of changes in the law and its practice, including
the benefits and risks associated with relevant technology,
engage in continuing study and education and comply with all
continuing legal education requirements to which the lawyer is
subject.
ABA Model Rule 1.1, Comment 8. Having imposed an obligation of
technological competence and awareness on lawyers, the ABA extends such
obligation to the duty under Rule 1.6 to
act competently to safeguard information relating to the
representation of a client against unauthorized access by third
parties and against inadvertent or unauthorized disclosure by the
lawyer or other persons who are participating in the representation
of the client or who are subject to the lawyer’s supervision …
Factors to be considered in determining the reasonableness of the
lawyer’s efforts include, but are not limited to, the sensitivity of the
information, the likelihood of disclosure if additional safeguards
are not employed, the cost of employing additional safeguards,
The author recognizes that not all states have fully adopted the Model Rules or comments.
This section assumes that the ABA Model Rules apply.
5
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the difficulty of implementing the safeguards, and the extent
to which the safeguards adversely affect the lawyer’s ability to
represent clients (e.g., by making a device or important piece
of software excessively difficult to use).
ABA Model Rule 1.6, Comment 18 (emphasis added). Clearly then,
technological ignorance or paralysis cannot be used as a defense to a cyberattack or “reply all” that resulted in disclosure of client information.
4. Conclusion
As Blair Janis of Brigham Young University Law School has noted, there
is tension between the risk aversion in the legal profession (often enhanced by
our expanding ethical obligation of competence) and the ever-changing
expectations and demands of legal service consumers. Legal service providers
lag well behind legal services consumers in adopting new technology.6 But still
we adopt technology. The pace with which we do so may be seen by some as a
good thing, but to others the delay provides an opportunity to take our
business. More automated legal services are coming to market. Virtual law
firms, services like LegalZoom and offshore legal research are using technology
to differentiate themselves from traditional law practices. At some point those
cutting edge offerings will become commonplace and adopted by traditional law
firms, and new disruption will begin to develop.
Still, there should always be a place for smart, thoughtful dedicated
lawyers and law firms - lawyers and firms that are prepared to use their
training, biologic brains and electronic brains (i.e. technology) to serve their
clients. Lawyers should not be afraid of technology, but clients should not
forsake traditional lawyering because technology lets them. Technology will
continue to disrupt the way we practice law and the way clients use lawyers.
The issue for everyone is how to make the disruption a positive experience
instead of one that harms the attorney-client relationship, the law firm or the
attorney.

B. Janis, “How Technology is Changing the Practice of Law,”,
http://www.americanbar.org/publications/gp_solo/2014/may_june/how_technology_chan
ging_practice_law.html.
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Great Moments in Law Office Technology

1-2 million years ago Humans discover fire
3500 B.C.

Humans invent the wheel

2400 B.C.

The abacus is used in Babylonia

600 B.C.

Thales of Miletus discovers static electricity

100 A.D.

the first 1-9 system was created by people from India

105 A.D.

Ts'ai Lun makes the first paper in China

600 A.D.

Windmills are invented in the Middle East

875 A.D.

The number 0 was invented

1450

Johannes Gutenberg pioneers the modern printing press, using
rearrangeable metal letters called movable type

1703

Gottfried Leibniz pioneers the binary number system now used in
virtually all computers

1800

Italian Alessandro Volta makes the first battery (known as a
Voltaic pile)

1830-40

Charles Wheatstone and William Cooke, in England, and Samuel
Morse, in the United States, develop the electric telegraph

1835

Morse code was created by Samuel Morse. Morse code is the
foundation for symbolic computer programming

1868

Christopher Latham Sholes invents the modern typewriter and
QWERTY keyboard

1870

Carbon paper developed

1876

Alexander Graham Bell patents the telephone

1877

Thomas Edison invents his sound-recording machine or
phonograph

1878

First commercial Telephone Exchange

1880s

The American Herman Hollerith invented data storage on punched
cards that could then be read by a machine

1901

Guglielmo Marconi sends radio-wave signals across the Atlantic
Ocean from England to Canada

1905

Albert Einstein explains the photoelectric effect
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1912

Chemist Gilbert Lewis describes the basic chemistry that leads to
practical, lithium-ion rechargeable batteries (though they don't
appear in a practical, commercial form until the 1990s)

1923

Ditto Machine manufactured

1944

The first large-scale automatic digital computer in the United States
was the Mark 1 created by Harvard University

1945

US government scientist Vannevar Bush proposes a kind of desksized memory store called Memex, which has some of the features
later incorporated into electronic books and the World Wide Web
(WWW)

1947

John Bardeen, Walter Brattain, and William Shockley invent the
transistor, which allows electronic equipment to made much
smaller and leads to the modern computer revolution
Dictaphone introduces “Dictabelt” technology

1958

Jack Kilby and Robert Noyce, working independently, develop the
integrated circuit
BIC acquires Watermark Pens and enters US Market

1959

Xerox begins offering Xerographic office photocopying

1961

IBM Selectric Typewriter

1964

Fax machine

1967

Douglas Engelbart develops the computer mouse

1969

Willard S. Boyle and George E. Smith invent the CCD (chargecoupled device): the light-sensitive chip used in digital cameras,
webcams, and other modern optical equipment

1970

James Russell receives patent for his compact disc and CD-ROM
readers

1971

Ted Hoff builds the first single-chip computer or microprocessor
Frederick W. Smith buys what will become Federal Express

1973

Robert Metcalfe figures out a simple way of linking computers
together that he names Ethernet
Lexis puts cases and statutes for OH and NY on-line
IBM Correcting Selectric Typewriter

1974

IBM Memory Typewriter
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1976

Bill Gates and Paul Allen form Micorsoft
Steve Wozniak and Steve Jobs launch the Apple I: one of the
world's first personal home computers

1980

3M Post-it Notes hit the market
Lexis puts all states and federal cases and laws on line

1981

Stung by Apple's success, IBM releases its own affordable personal
computer (PC)
Dial-up Modem developed

1983

The term ``computer virus'' was formally defined by Fred Cohen
Patent granted for Voice Mail

1988

Cellular Technology Industry Association Formed

1989

Tim Berners-Lee invents the World Wide Web

1992

MIME created to allow attaching files to emails

1996

Nokia 9000 Communicator combines PDA and phone

1998

Bluetooth created

2000

First Bluetooth mobile phone

2005

A pioneering low-cost laptop for developing countries called OLPC
is announced by MIT computing pioneer Nicholas Negroponte

2007

Apple introduces a touchscreen cellphone called the iPhone

2010

Apple releases its touchscreen tablet computer, the iPad
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TOO EXPENSIVE, TOO SLOW AND TOO UNPREDICTABLE:
Clients concerns with the judicial system from a U.S. and Canadian perspective
Sandra Clark
Mike Weston
David Zuber
As we all know, the jury trial is the exception rather than the rule. Consider this statistic:
in 1962 11.5% of federal civil cases went to trial, compared with 6.1% in 1982, 1.8% in 2002 and
1.2% in 2009. Although the figures are not in yet for 2014, it is believed it will be less than .07%.
Why is this? One federal judge, Judge Brock Hornby of Maine, suggested several reasons for the
decline of the civil trial:


Lawyers have learned to measure which cases will be profitable



Clients are far more sophisticated about how they use lawyers



Companies are more skilled in risk management than they used to be



Many causes of action and bases for liability have matured, so litigants can more easily
settle sexual harassment or asbestos cases, for example



More lawyers and law firms use alternative dispute resolution and more contracts contain
clauses requiring it



Electronic discovery has significantly increased the cost of litigation



News and entertainment outlets portray juries as irrational, unpredictable, and out of
control



Disputes are increasingly international and more amenable to international arbitration

Notwithstanding Judge Hornby’s analysis, a central issue is the result of clients’ fundamental
distrust of the system. This mistrust has been growing for a number of years.
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This mistrust, coupled with a series of events have led us to the current problem. For
example, the economic downturn of 2007 and 2008 caused clients to re-examine their spending on
legal matters. Additionally, the advent of electronic discovery years before raised the costs of
litigation in a way that became fundamentally difficult for clients to justify, particularly in cases
in which the amount in controversy might be less than the cost of litigating the case. This has left
us in a place that is contrary to Rule 1 of the Federal Rules of Civil Procedure which mandates
“the just, speedy, and inexpensive determination of every action and proceeding.” For most
clients, this language conjures up the words the words of Macbeth “full of sound and fury,
Signifying nothing.”
In preparation for this program, the panel surveyed institutional clients and insurer clients
in both the U.S. and Canada to get their perspective on the issue. What is set forth below are actual
client comments on the topic. As we set forth below, the problem is multifaceted, with a number
of sides sharing in the blame. In addition to an analysis of the issues, we hope to propose some
solutions as well.
TOO EXPENSIVE
1. Life of a case---too long from sending to outside counsel to resolution of the case
Companies believe that law firms take a one-size fits all approach to all cases. There is so
much spend on smaller cases that the legal fees often exceed the value of the case. Law
firms do not try to implement economies.
Many companies want to use Early Case
Assessment and decide what cases can be resolved early to avoid the legal costs. The
longer a case is pending the more it costs.
A problem with early case assessment is that either plaintiffs are not motivated to resolve
the case because they are afraid they will have missed something or our client wants a
significant discount in settlement offer so they do not offer a realistic settlement number.
So a case is fully developed and is set for trial probably several times then is settled. Often
the amount of information obtained during all the time and discovery does not change the
value of the case much.
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Clients are concerned about over staffing, too many timekeepers on a particular matter,
redundant work. Clients are also concerned about paying for first year associates to work
on cases and many refuse to allow them to bill on a file---concerned that they are paying
for training. Clients want a designated to team to a certain type of case to avoid excess
training costs---want to use the best and brightest on a particular team.
2. We ask for budgets so that appropriate reserves can be established. Most defense lawyers
submit budgets as requested but almost all estimate far less than we incur. With analytics
we are getting a better appreciation of this problem.
3. Wolf packing on legal bills: That is the term we use in the industry to describe a pack of
defense attorneys all billing on one case. To be blunt, unless you are dealing with a very
large specialized case there should never be more than one partner, one associate, and one
law clerk/paralegal. We see no benefit of strangers coming in and out of our cases to add
their time to our bill. This problem rarely happens when we deal with the small firms or
busy defense firms, but it often happens with the ivory tower firms where the partners and
associates are all hunting for billable hours.
4. All of the effort prior to resolution gain little.
In spite of all of the efforts undertaken by defense counsel to defend plaintiffs’ claims,
litigation managers see little gained from the effort. In other words, as they look at the
controversy before the litigation begins, the ultimate outcome is typically what they
expected. Thus they question our tactics and strategies as being effective to truly “drive
the price down.”
5. Seldom do defendants have an opportunity to reasonably settle a case early in the
process.
In spite of all of the discussions, guidelines, and plans, seldom are claims settled within the
first 90 days after suit and before significant defense costs are incurred. Typically
plaintiff’s counsel has no incentive to negotiate early. They do not anticipate that the
defendant will come forward with their “best” offer early on. Plaintiffs also believe that
the closer they can take a defendant to trial without expending undue effort that reduces
the contingent fee, the more that they will obtain from a defendant.
The good defense counsel know that if they dispose of claims for the insurer more will
come. Unfortunately, there are too many defense attorneys that try to make a career of
every case that comes their way. Back in the day defense lawyers would often settle before
or at discovery but that rarely happens now as everyone waits for mediation.
6. Offers of judgment have no teeth
In both the American state and federal systems, offers of judgment or offers to confess
judgment by defendants do not shift enough cost to the plaintiff to make serious
consideration of a settlement offer by a plaintiff necessary. Most states only allow for the
shifting of costs if a better result if obtained at trial. But the case typically has to be tried
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to verdict for the defendant to recover what are more appropriately called out-of-pocket
expenses.
7. The lack of effectiveness of formal offers of settlement (Canada): The reason our
system is superior to the American system is because the loser (in theory) has to pay the
winners legal costs. This prevents most frivolous claimants and their lawyers from going
to trial. The problem we are seeing is the judicial community has made it almost impossible
for the defendant to structure an offer that will guarantee the award of costs if the plaintiff
gets less at trial. We are told we cannot make all-in offers, we are told we can’t make a
single offer when cross claims and third party claims are involved, we are told we can’t
make a single offer when cross claims and third party claims are involved, we are told we
have to leave interest open so that the plaintiff can use it as his/her personal investment
fund, and we are told we have to leave it open until the trial starts so the plaintiff can grab
it at the last minute after we have wasted thousands of dollars on trial preparation. We
need to fix this!
8. The lack of cost awards (Canada): This happens when we have been dragged through a
case that our client should never have been involved in. Our frustration is that 99 times
out of a hundred we agree to go without costs and have to eat the legal payments made to
date. Even when we demand our costs it is a rare occasion that we actually have a recovery.
When we proceed to trial and our offer was more than the verdict, a cost award should be
automatic. Unfortunately, the judges only occasionally award costs after a defense win.
Why is it that when a plaintiff does not comply with orders or undertakings they are
repeatedly given more changes and more time? When it is the defendant we are hit with
costs? The loser pay aspect is the best thing about the Canadian judicial system but it is
only fair if the loser actually pays!
9. Mandatory pretrials and mediation are a waste of time and money: The pretrials that
require our attendance are often a joke as we don’t get to speak to the judge. The reason
voluntary mediations have a success rate of over 90% and the mandatory mediations less
than 50% is the parties all want to be there. If one or more of the parties don’t want to be
there or are not ready to be there, then what is the point? This is also a problem in the US
where most jurisdictions have a form of mandatory mediations or settlement conferences.
This problem is compounded by the fact the judge’s do not appreciate or don’t care that we
are not local and order the insurer to attend in person.
10. Trial courts’ refusal to dismiss punitive damages claims where the offending conduct
is merely negligence adds impossible risk to trials and almost always forces
settlement.
In few cases does the conduct of defendants rise to the level that would support a punitive
damages verdict. And yet most trial courts overrule dispositive motions that would
eliminate them. Defendants are forced to ask for a bifurcated trial knowing that if they lose
on liability the same jury will be incented to “punish” them. Corporate boards pay close
attention to punitive damages claims and pressure litigation controllers to settle them.
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11. Trials are too expensive
The length of trial is a problem---part of that is court driven. The number of continuances
before the actual trial is a major cause of increased costs. Experts are needed for almost
every trial and their fees can be outrageous. Trial technology is too expensive and if you
have to hire a trial technology vendor most are incredibly expensive. Almost every verdict
is appealed. The cost of trial in addition to the risk of trial makes trying a case very
unpleasant.
TOO SLOW
1. The cases take far too long to get through the system: Ontario and Alberta are the fastest
with the Maritimes being the slowest. The cases in Newfoundland move at glacial speed.
There are too many cancellations of discovery and they are often booked too far in advance.
The lack of an affective and aggressive case management system in Canada is the root
cause of most of these delays. Deadlines help move claims along and unfortunately we
have too few deadlines in the current system.
The opposite problem occurs in some US jurisdictions when from pleading to jury selection
takes less than a year. This is a bit of shock for Canadian insurers that are accustomed to
waiting for years to finish discovery! (By the way, this one is in order as this is our number
one beef)
2. Courts will not allow long trials to proceed: I am sure this is to do with their alleged
lack of resources but in most jurisdictions (Ontario and Quebec being the worst) the courts
cannot give us a reasonable trial date on cases that will take longer than two weeks. When
you get a trial date it often does not proceed because there is no judge or it can’t be
completed before the summer recess or the Christmas recess or before whatever other
holiday they can think of at the time. The pretrial judges become fanatical about forcing
settlement just to prevent long trials from going ahead as scheduled. Every citizen,
corporate or individual, has the right to their day in court and the courts should facilitate
this not block it!
3. Judges failure to put in a full day of work: In cases that do go to trial we are faced with
the problem that the judges start the trial late in the morning and barely get through the
middle of the afternoon before calling it a day. The breaks are too long and the lunch is
even longer. We would be able to shorten trials if the trial went a full work day! On cases
that have gone to trial in the US we note that they start earlier and end later.
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TOO UNPREDICTABLE
1. In many jurisdictions the defense bar is far too collegial with the plaintiff bar. This is
more of an issue in the smaller cities and jurisdictions. While we do not need the hostility
that goes with so much US litigation, I don’t need my defense counsel to go golfing with
the plaintiff lawyer after they finish my mediation!
2. Judges do not understand or attempt to understand insurance or how insurance
companies work. This is understandable for the judges who did not do insurance work
when they practiced but even the x-insurance lawyers who become judges seem to forget.
3. The lack of bifurcated trials: Very few courts in Canada will agree to split liability and
damages into two trials. Insurers are in favor of this approach as most of the cases we send
to trial involve a dispute over liability as opposed to damages. If we win on liability we
will save money by not arguing on damages and if we lose we will settle so there is no
need for the second phase.
4. Social justice syndrome: When we have a personal injury trial without a jury we face the
judges who will not rule with an analytical eye when evaluating liability on personal injury
cases. They are clearly deciding on the basis of what the plaintiff needs as opposed to the
finding the defendant liable. This is a problem in many provinces as they do not allow jury
trials for civil matters or will only grant a jury in rare circumstances.
In the US we have a jury on most cases but the juries in the US seem less objective and do
what our judges too often do as well, particularly in large damages cases.
5. Judicial hell holes: This is more of a problem in the US than in Canada but we are getting
there. In certain states, cities, counties, it is not possible to win at trial as a defendant. We
are not looking for an advantage we simply want a fair and balanced hearing of our cases.
If we are wrong, we have no problem paying but why should we pay if we are right?
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OTHER ISSUES THAT CAUSE CLIENT CONCERN
1. There is increasing pressure to eliminate outside counsel from handling litigated
matters. Staff counsel have been utilized by insurance companies for a number of years.
Increasingly, corporate America is utilizing staff counsel not only to significantly prepare
a case for trial but also to try it. The cost of litigation is much less when tried by an
employee of the defendant rather than hired counsel. As such expect fewer cases to be
delegated to outside retained law firms for defense.
2. Young lawyers (associates) do not understand the insurance industry or what claim
examiners need. The current generation of lawyers have an arrogance and sense of
entitlement that is not warranted based on their achievements to date. They are litigators
but they are also in a business with clients, and they should remember that! Senior lawyers
have a better understanding but they are either not getting through to their associates or the
Gen Y’s simply will not listen.
3. Poor if not complete non-compliance with litigation guidelines: While I am aware that
most lawyers find our guidelines a pain they are there for a reason. We put our philosophy
of claim handling in our guidelines which should also be transferred to litigation. We have
our requirements for reporting so that we have the information to evaluate the exposure
and set appropriate reserves. Very few lawyers object to the guidelines, fewer suggest
changes and yet even fewer comply! Guidelines are not laws that are written into stone
but, on the other hand, they should not be ignored. When we audit our law firms and
litigation files this is the first thing we look for.
4. The tough guy/girl start and the wimpy finish: What I mean by that is counsel who
talks up the case to start with and but latter advises “we have problems” as we approach
trial. While it is true some cases, through the litigation process, develop problems but why
is that we don’t see the same amount getting better? A cynical insurance person would say
that a lawyer talks tough to convince the insurer to go through the entire litigation process
so he or she gets paid but then wimps out so he or she does not get wacked at trial. All we
want is some integrity; if we have a bad case tell us at the beginning and we will settle it.
If we have a good case, have the backbone to take it to trial!
5. Plaintiff lawyers over reliance on mediation: this might be an explanation (in part) of
frustration number 6. The plaintiff lawyers these days are too afraid of plaintiffs that they
will not settle a case unless a mediator or pretrial judge tells there client it is a good deal.
6. The failure of the defense lawyers to take a more aggressive approach with summary
judgments. The rules have been changed to enable early summary judgments and the
Supreme Court has directed the courts to make some summary judgments. Why aren’t we
seeing increase in recommendations to file summary judgment motions? Summary
judgment motions are used to great effect in the US as many cases are dismissed that way.
7. Frustration at the lack of gifted mediators and the availability of those who are good.
This problem has gotten out of hand as it now takes years to get a top flight mediator
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booked. The lessor mediators have better availability for a reason; they do not get the same
type of results.
8. Mediators are more available in the US but the quality of mediators, I have found, is lower.
It has been my experience, with only a couple exceptions, that US mediators are nothing
more than a numbers runner.
9. Lawyers who book meetings, pretrial or mediations without checking with the claim
handler’s availability. Too many defense counsel assume that the claim handler is just a
warm body and the insurer can send anyone at short notice. These are our claims and you
are working on them at our good graces, defense counsel should remember that!
10. Too much reporting as opposed to too little; We need to be informed, we need to know
who we are dealing with (lawyer and plaintiff), we need an evaluation of the evidence on
liability and an assessment on damages, and we need to have your recommendations on a
plan of action. We also need regular updates to keep our files up to date. The worst thing
for an insurance person is to have to constantly request updates and reports from their
defense lawyer. The second worst thing is dealing with a defense lawyer who is in love
with their dictation machine (sorry I just dated myself). Reports should be detailed without
being long winded.
11. Lack of trial experience: I can’t be too critical of defense firms on this point as we
insurers are to blame for this problem. Back in the day many more small to medium sized
cases were going to trial. This gave young associates a chance to develop trial experience.
Trials rarely happen now and when they do we tend to run to the senior partners who have
the experience to take the trial. The problem we face is that the trial veterans are getting
old (sorry older) and soon we will have no one who has the skills to go to trial.
12. Plaintiff lawyers who attend mediation but have no intention of negotiating or are
negotiating in bad faith: Unfortunately this only happens when we are dealing with the
top plaintiff lawyers. They agree to mediation but do not negotiate. They use the mediation
as a means of obtaining the defense arguments and evidence disclosed as part of the
mediation process.
13. Class actions: The courts are far too liberal in granting class certifications. They are also
far too generous in awarding costs to the plaintiff lawyer. The issue of commonality, which
is a requirement in all class actions, is being stretched beyond the limits of logic. Class
actions are a good idea in theory as they allow for an effective way to deal with the small
claims in mass tort situations. Unfortunately the courts have allowed this to mushroom
into a real money maker for the lawyers involved. It is also frustrating that in most
jurisdictions we cannot simply settle the claim and walk away. We are forced by the class
action laws to administer the class settlements while the plaintiff lawyer walks away before
getting his/her cut!
14. Expert Witnesses: This is a problem that is getting worse north and south of the border.
While defense lawyers issue budgets and adhere to guidelines (or try to), experts are free
9

to bill as they see fit. They are not generally objective and many tend to develop opinions
or write reports that advocate for the side that hire them without the evidence or facts to do
so. While we do have an adversarial system on both sides of the border, we still need
objectivity and accountability on the part of the expert witnesses.
15. Alternative Fee Arrangements. Companies want to use AFAs to avoid the overstaffing
problem, the redundant work issue, to have certainty in their budgeting. They are also
shocked by the actually billing rates by some firms and so can avoid these issues by an
AFA. Clients tend to be suspicious of these arrangements though if they think a firm is
making too much profit. It seems they want to get the benefit of an alternative but they
also don’t want the firms to take advantage of all the efficiencies.
Clients are also
dissatisfied with the budgeting process. They have engaged vendors to assist, they have
implemented extensive templates to try to drill down with each task. They complain that
firms tend to either budget for the “worst case scenario” in a case or that the budget is
unrealistically low and thus it will need to be adjusted upward making their reporting to
their in house business people very unpleasant.
16. Want a Partnership Relationship. Many companies have long term relationships with
their outside counsel.
They expect counsel to participate in support of corporate
initiatives---such as diversity, legal network, referrals etc.
Companies want their outside counsel to be willing to put “skin in the game”---to take risks
for potential bonus or rewards. There is still some general distrust between companies and
firms that one side or the other is profiting too much.

CANADA VS US LEGAL SYSTEMS: PROS AND CONS
CANADA
Pros:
1.
2.
3.
4.
5.
6.
7.
8.
Cons:

We generally have a better relationship with our defense lawyers and work as a team.
Overall litigation costs are far lower.
Canadian defense lawyers are better at evaluating liability and damages.
We have a loser pay system.
Discovery is limited and streamlined.
Demands are lower.
Mediators are better.
Better judges.

10

1.
2.
3.
4.
5.
6.

No affective case management so cases take too long to get to trial.
Collegial nature between the defense and plaintiff bar.
Very few summary judgments.
Trials take far too long.
It is difficult to get a case to trial within a reasonable time.
Too hard for a party to settle our while other defendants remain.

USA
Pros:
1.
2.
3.
4.
5.
6.
7.
8.
9.
Cons:
1.
2.
3.
4.
5.
6.

The US litigation system is much faster.
US defense lawyers are generally more informed about the law and the local rules.
Trials are much shorter.
Judges have a better understanding of insurance.
Evaluations of damages on injury cases are not as complicated.
More effective use of summary judgment motions.
Deal with procedural issues in advance of trial.
Juries on almost all trials.
Lower hourly rates.
Discovery and depositions are too extensive.
Litigation costs much more in the US.
Defense lawyers rarely provide a detailed opinion on liability or damages.
Process has too much importance.
The process is too front end loaded causing an increase in legal expenses.
Defense counsel reports are too focused on minutia and not enough on the main issues of
the case.
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The Supreme Court of South Carolina
State of South Carolina ex rel. Alan Wilson, in his
capacity as Attorney General of the State of South
Carolina, Respondent,
v.
Ortho-McNeil-Janssen Pharmaceuticals, Inc., f/k/a
Janssen Pharmaceutical, Inc., and/or Janssen, L.P., and
Johnson & Johnson, Inc., Defendants,
of whom Ortho-McNeil-Janssen Pharmaceuticals, Inc. is
the Appellant.
Appellate Case No. 2012-206987

ORDER

This matter comes before the Court on the petition of Appellant Ortho-McNeilJanssen Pharmaceuticals, Inc., for rehearing of this Court's opinion in State ex rel.
Wilson v. Ortho-McNeil-Janssen Pharmaceuticals, Inc., Op. No. 27502 (S.C. Sup.
Ct. filed Feb. 25, 2015). We grant the petition, dispense with further briefing, and
file a substituted opinion, which is attached to this order.1 While Appellant persists
in pursuing issues not preserved for appellate review, we find it necessary to issue
a substitute opinion to correct a mathematical calculation and to clarify that the
unfair trade practices judgment against Appellant is supported by federal law,

1

The separate opinion of Justice Pleicones, which has not been amended, is also
attached.

including the federal "tendency to deceive" standard, and thus, complies with S.C.
Code Ann. § 39-5-20(b) (1985).
IT IS SO ORDERED.
s/ Jean H. Toal

Columbia, South Carolina
July 8, 2015
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s/ Costa M. Pleicones

J.

s/ Donald W. Beatty
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s/ John W. Kittredge
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s/ Kaye G. Hearn
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JUSTICE KITTREDGE: Appellant Ortho-McNeil-Janssen Pharmaceuticals
(Janssen) is a pharmaceutical company that manufactures the antipsychotic drug
Risperdal. Risperdal is among a class of drugs prescribed primarily for the
treatment of schizophrenia. The Attorney General of South Carolina believed that
Janssen had violated the South Carolina Unfair Trade Practices Act (SCUTPA)2 by
engaging in unfair methods of competition by willfully failing to disclose known
risks and side effects associated with Risperdal.
On January 24, 2007, the State and Janssen entered into a tolling agreement
concerning the statute of limitations. SCUTPA has a three-year statute of
limitations, as section 39-5-150 of the South Carolina Code provides that "[n]o
action may be brought under this article more than three years after discovery of
the unlawful conduct which is the subject of the suit." The State filed its
Complaint on April 23, 2007, seeking statutory civil penalties against Janssen on
two claims. The first claim arose from the content of the written material furnished
2

S.C. Code Ann. §§ 39-5-10 to -180 (1985 & Supp. 2013).

by Janssen since 1994 with each Risperdal prescription, the so-called labeling
claim. The second claim centered on alleged false information contained in a
November 2003 Janssen-generated letter sent to the South Carolina community of
prescribing physicians, the so-called Dear Doctor Letter. Because both claims
arose more than three years prior to January 24, 2007, Janssen pled the statute of
limitations as a bar to the Complaint.
The matter proceeded to trial. A jury rendered a liability verdict against Janssen on
both claims. The trial court rejected Janssen's defenses, including the statute of
limitations, finding that both claims were timely. The trial court imposed civil
penalties against Janssen for both claims totaling $327,073,700 based on 553,055
separate violations of SCUTPA in connection with its deceptive conduct in the
sales and marketing of Risperdal.
Janssen appeals. Because this is an action at law, our review of factual challenges
is limited to determining whether there is any evidence to support the verdict. As
for properly preserved questions of law, our review is plenary. We affirm the
liability judgment on the labeling claim but modify the judgment to limit the
imposition of civil penalties to a period of three years from the date of the tolling
agreement, which is essentially coextensive with the three-year statute of
limitations, subject to an additional three months by virtue of the time period
between the January 24, 2007, tolling agreement and the filing of the Complaint on
April 23, 2007. We further remit the civil penalties on the labeling claim to
$22,844,700. We affirm the liability judgment on the DDL claim, but remit those
civil penalties to $101,480,000. Accordingly, we affirm in part, reverse in part,
and remand for entry of judgment against Janssen in the amount of $124,324,700.
I.
A.
FDA Regulatory Process and Background
A brief summary of the Food and Drug Administration's (FDA) regulatory
authority over the pharmaceutical industry and the evolution of antipsychotic drugs
provides a helpful backdrop to the facts of this case. "In the 1930's, Congress
became increasingly concerned about unsafe drugs and fraudulent marketing, and
it enacted the Federal Food, Drug, and Cosmetic Act (FDCA)."3 Wyeth v. Levine,
3

The FDCA is codified at 21 U.S.C. §§ 301–399f (2006 & Supp. V 2011).

555 U.S. 555, 566 (2009) (citation omitted). The FDCA's "most substantial
innovation was its provision for premarket approval of new drugs." Id. Following
implementation of the FDCA, the FDA "required every manufacturer to submit a
new drug application, including reports of investigations and specimens of
proposed labeling" for regulatory review and approval.4 Id. "Until its application
became effective, a manufacturer was prohibited from distributing a drug." Id.
FDA regulations require a new drug application to "include all clinical studies, as
well as preclinical studies related to a drug's efficacy, toxicity, and
pharmacological properties." Merck KGaA v. Integra Lifesciences I, Ltd., 545 U.S.
193, 196 (2005) (citing 21 C.F.R. § 314.50(d)(2), (5) (2005)).
The FDA new drug approval process includes specific procedures through which
warning labels are drafted, approved, and required to be included in the packaging
of manufactured drugs. A drug label "must contain a summary of the essential
scientific information needed for the safe and effective use of the drug," and the
label "must be informative and accurate and neither promotional in tone nor false
or misleading in any particular." 21 C.F.R. § 201.56(a)(1)–(2) (2014). Indeed,
federal regulations set forth detailed requirements as to the content, the formatting,
and the order of required information about potential risks and the safe and
effective use of a drug. Id. § 201.57(c) (2014). Specifically, FDA regulations
require drug labels to include, inter alia: (1) "black box" warnings about serious
risks that may lead to death or serious injury; (2) contraindications describing any
situations in which the drug should not be used because the risk of use outweighs
any possible therapeutic benefit; (3) warnings and precautions about significant
adverse reactions and other potential safety hazards; and (4) any adverse reactions
for which there is a basis to believe a causal relationship exists between the drug
and the occurrence of the adverse event. Id. As these FDA regulations make clear,
the category in which a particular risk appears on a drug label is a critical indicator
of both the degree of the risk and also the likelihood and severity of the adverse
consequences the drug may cause.
After a new drug application has been approved, the drug's sponsor has continuing
duties to the FDA to ensure the long term efficacy and safety of the approved drug.
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Prior to submitting a new drug application to the FDA for approval, the developer
of the drug must first "gain authorization to conduct clinical trials (tests on
humans) by submitting an investigational new drug application (IND)." Merck
KGaA v. Integra Lifesciences I, Ltd., 545 U.S. 193, 196 (2005) (citations omitted).

For example, once drugs are approved by the FDA, the drug's sponsor is required
to review, and report to the FDA, all "adverse drug experience"5 information it
receives from any source, including adverse experiences reported during the
process of post-marketing clinical trials. 21 C.F.R. § 314.80(b), (c) (2014). As
new risks and side effects are discovered, a manufacturer must revise a drug's label
"to include a warning about a clinically significant hazard as soon as there is
reasonable evidence of a causal association with a drug; a causal relationship need
not have been definitely established." 21 C.F.R. § 201.57(c)(6)(i). As the FDA
does not conduct independent scientific testing, it is incumbent upon sponsors to
disclose all clinical data to ensure the safe and effective use of drugs.
Some have expressed a growing concern regarding the pharmaceutical industry's
reticence to disclose negative clinical data, and the impact this has on the public
health and welfare. Indeed, it has been stated that:
[T]he failure to disclose study results not only impacts clinical trial
participants, but the health of the general public may be put in
jeopardy as well. For drugs that have received FDA approval, postmarket clinical trials investigating new uses of the medication often
reveal important information concerning side effects and related
adverse complications with the treatment. To the extent that
prescribing physicians do not have this essential data, they could
inadvertently be putting their patients at serious risk by continuing to
recommend the medication.
Over the past few years, numerous scandals in the drug industry
illustrate that concealing unfavorable research results is far from an
5

FDA regulations define an "adverse drug experience" as:
Any adverse event associated with the use of a drug in humans,
whether or not considered drug related, including the following: An
adverse event occurring in the course of the use of a drug product in
professional practice; an adverse event occurring from drug overdose
whether accidental or intentional; an adverse event occurring from
drug abuse; an adverse event occurring from drug withdrawal; and
any failure of expected pharmacological action.

21 C.F.R. § 314.80(a) (2014).

isolated practice. . . . . In a quest to boost sales and increase
corporate profits, the temptation to hide or selectively disclose clinical
trial data has proven to be too much.
Christine D. Galbraith, Dying to Know: A Demand for Genuine Public Access to
Clinical Trial Results Data, 78 Miss. L.J. 705, 710 (2009).
"The FDA's premarket approval of a new drug application includes the approval of
the exact text in the proposed label." Wyeth, 555 U.S. at 568 (citing 21 U.S.C.
§ 355 (2006); 21 C.F.R. § 314.105(b) (2008)). Subsequent to approval of the new
drug application, a drug manufacturer must submit a supplemental application to
the FDA in order to effect any changes in the drug label. Id. (citing 21 U.S.C.
§ 355 (2006); 21 C.F.R. § 314.105(b) (2008)). "There is, however, an FDA
regulation that permits a manufacturer to make certain changes to its label before
receiving the agency's approval." Id. (emphasis added).
Among other things, this "changes being effected" (CBE) regulation
provides that if a manufacturer is changing a label to "add or
strengthen a contraindication, warning, precaution, or adverse
reaction" or to "add or strengthen an instruction about dosage and
administration that is intended to increase the safe use of the drug
product," it may make the labeling change upon filing its
supplemental application with the FDA; it need not wait for FDA
approval.
Id. (quoting 21 C.F.R. §§ 314.70(c)(6)(iii)(A), (C)).
Following FDA approval of a new drug (or a new indication for an existing drug),
pharmaceutical companies may begin to market the drug, subject to federal
regulations. See, e.g., 21 C.F.R. § 203.2 (2014) ("The purpose of this part is . . . to
protect the public health . . . ."). Typical pharmaceutical marketing strategies
include both direct sales calls (i.e., visits to prescribing doctors to distribute
literature and samples) and academic writings and speaking events led by
healthcare professionals.
B.
Risperdal

Risperdal (risperidone) is an antipsychotic drug primarily used to treat
schizophrenia. Schizophrenia is a chronic, debilitating mental illness that affects
approximately 1% of the population. Following onset, schizophrenia is a lifelong,
incurable disease, and treatment almost always involves the use of an antipsychotic
drug. Between the 1950s and 1990s, medical practitioners prescribed typical
antipsychotics such as Thorazine (chlorpromazine), Prolixin (fluphenazine), Haldol
(haloperidol), Loxitane (loxapine), and Mellaril (thioridazine) to treat
schizophrenia. Although effective, these typical antipsychotics posed a number of
negative side effects, including involuntary muscle movements and tardive
dyskinesia, a long-lasting movement disorder.
By the 1980s, clozapine was being investigated for the treatment of schizophrenia
on the theory that it might be more effective and cause fewer movement disorders
than typical antipsychotics. Clozapine was termed an "atypical antipsychotic"
because it affected a different part of the brain than the older, typical
antipsychotics. The medical community soon discovered that clozapine, too, had
negative side effects, including agranulocytosis—a dramatic and sometimes deadly
decrease in white blood cell count. Thus, in spite of its efficacy in treating the
symptoms of schizophrenia, clozapine was usually used only as a "last resort"
drug, prescribed for only about 10% of the schizophrenic population.
In 1994, Janssen introduced Risperdal in the United States as the second atypical
antipsychotic drug on the market. In the first several years Risperdal was on the
market, it steadily captured market share from typical antipsychotics, despite
costing ten times as much. From 1994 to 1996, Risperdal held a unique place in
the market—it was promoted as being more effective than the older, typical
antipsychotics, without the dangerous side effects associated with clozapine. In
1996, Eli Lilly (Lilly) introduced a third atypical antipsychotic drug to the market:
Zyprexa. Zyprexa was dramatically successful when it hit the market, and Lilly
and Janssen competed to capture the antipsychotic market.
Spurred by this fierce competition, Janssen developed a marketing strategy to
distinguish Risperdal and protect its market share. By 1998, Janssen was
promoting Risperdal as having a lower risk of weight gain and a lower metabolic
risk profile than Zyprexa.6 Despite the claims made by Janssen, post-marketing
6

In turn, Lilly differentiated Zyprexa as posing a lower risk for movement
disorders and hyperprolactinemia, a hormonal imbalance causing serious and
lasting reproductive side effects, when compared to Risperdal. This type of

studies, some as early as 1994, revealed Risperdal posed a serious risk of
substantial weight gain, increased prolactin levels,7 and hyperprolactinemia in
patients taking atypical antipsychotics.
This increased the long-term risk of developing various kinds of cancer,
osteoarthritis, cardiovascular disease, and stroke. Additionally, atypical
antipsychotics greatly increased the risk of diabetes mellitus, which can have very
serious, even life-threatening consequences. By 1997, Janssen also had
relative comparison sales technique is not new. See P. Lorillard Co. v. Fed. Trade
Comm'n, 186 F.2d 52, 56 (4th Cir. 1950) (involving advertisements claiming Old
Gold cigarettes and the smoke therefrom contained lower amounts of harmful
nicotine, tars, and resins and were "less irritating to the throat" than any of the six
other leading cigarette brands).
7

Prolactin is a hormone that causes breasts to grow and produce milk and regulates
reproductive functions such as menstruation in females and sperm production in
males. Hyperprolactinemia is a condition involving increased prolactin levels in
women who are not pregnant and in men. Hyperprolactinemia can impair
adolescent growth and cause enlarged breasts and the production of breast milk in
both males and females. Additionally, elevated prolactin levels cause menstrual
cycle disruptions in females and disturb testosterone and semen production in
males.
At trial, the State presented testimony of Dr. Magali Haas, a Janssen medical
research doctor, who admitted that Risperdal is associated with elevated prolactin
levels, which are more of a concern for developing adolescents than for fully
formed adults, and that scientists do not know if the reproductive dysfunction
linked with Risperdal is reversible. During the relevant time period, Risperdal was
not approved by the FDA for use in patients under the age of eighteen; however,
Dr. Haas testified that "much of Risperdal's market in the U.S." was attributable to
prescription sales for patients under the age of eighteen and that Janssen spent
millions of dollars for medical marketing activities involving the unapproved use
of Risperdal in children and adolescents. Moreover, Dr. Haas acknowledged that
despite Janssen's awareness of the heightened reproductive risks Risperdal posed to
children and adolescents, no warnings or information about those concerns
appeared on the Risperdal label because the FDA had not approved Risperdal for
use in patients under the age of eighteen.

information that Risperdal posed a serious risk of stroke, cardiac arrest, and sudden
death in the elderly. Despite this clinical information, it was several years before
Janssen updated the Risperdal label to accurately reflect the frequency and severity
of the risk of hyperprolactinemia, weight gain and diabetes, or stroke, cardiac
arrest, and sudden death in the elderly.
In 1997, Janssen commissioned a clinical trial (Trial 113) designed to establish
Risperdal's superiority over Zyprexa as to metabolic side effects, including weight
gain and diabetes. In 1999, the results of Trial 113 were not what Janssen desired,
as the study concluded that there was no difference between Risperdal and Zyprexa
in terms of long-term weight gain or the onset of diabetes mellitus.8 Janssen did
not disclose or publish the results of Trial 113 and continued to claim that
Risperdal was superior to Zyprexa in terms of these negative metabolic side
effects.
By August 2000, Janssen also received results from two epidemiological studies.
One study was based on a review of the records of patients treated with atypical
antipsychotics in a New England insurance database (ERI study). The ERI study
showed that Risperdal patients developed diabetes mellitus at a significantly higher
incident rate than patients taking Zyprexa. The second study was commissioned
by Janssen (HECON study), and it concluded that Risperdal was not associated
with an increased risk of diabetes mellitus. By this time, and notwithstanding
Janssen's furtive efforts, the risks and adverse side effects associated with atypical
antipsychotic drugs were fairly well known.
In May 2000, the FDA asked sponsors of atypical antipsychotic drugs to submit a
comprehensive review of all clinical data pertaining to metabolic side effects. In
response, Janssen did not disclose the results of the Trial 113 study but disclosed
only the favorable results from its own HECON study, affirmatively indicating to
the FDA that no long-term trials pertaining to metabolic side effects had taken
place. The FDA's review was not thwarted by Janssen's efforts, as the FDA's
investigation prompted it to request that product labeling for all atypical
antipsychotic medications, including Risperdal, include a warning about
hyperglycemia and diabetes.
Janssen was concerned that the FDA-mandated label warning would result in a
8

Trial 113 showed Risperdal was significantly more likely than Zyprexa to result
in increased prolactin levels.

substantial loss of Risperdal market share. Notwithstanding the Trial 113 and ERI
study results suggesting an association between Risperdal and diabetes, in October
2000, Janssen's Associate Director of Central Nervous System Medical Affairs
wrote an email to her colleagues urging that Janssen must avoid Risperdal being
"lumped in to [sic] the atypical class for diabetes. . . . [W]e need to work hard on a
strategy to avoid risperdal being thought of as a diabetes-inducing medication.
Instead, when worried about diabetes, we want doctors to prescribe Risperdal."
Janssen then determined it would take control of how the message surrounding the
new diabetes warning would be communicated. Janssen officials' strategy was to
"soften the blow" through what is known in the industry as a Dear Doctor Letter
(DDL). The inspiration came from a DDL that Lilly sent to prescribers, informing
them that the entire class of atypical antipsychotics was now subject to a new
"class label" for diabetes and hyperglycemia. A senior vice president for Janssen's
parent company wrote in an internal email that "Lilly's DDL is pretty clever. How
much commercial liability would we incur if we sent a similar letter about
Risperdal, assuming the FDA is unwilling to communicate the issue?"
On November 10, 2003, Janssen disseminated a DDL, which did not include the
text of the new diabetes/hyperglycemia warning, but stated:
Hyperglycemia-related adverse events have infrequently been
reported in patients receiving RISPERDAL. Although confirmatory
research is still needed, a body of evidence from published peerreviewed epidemiology research suggests that RISPERDAL is not
associated with an increased risk of diabetes when compared to
untreated patients or patients treated with conventional antipsychotics.
Evidence also suggests that RISPERDAL is associated with a lower
risk of diabetes than some other studied atypical antipsychotics.
To put it mildly, the November 2003 DDL contained false information.
Additionally, in training its employees on the labeling update, Janssen
communicated to its field sales team that Risperdal had a "0%" increased diabetes
risk compared to placebo. This was part of the message communicated to
physicians in DDL follow-up visits with physicians.
Meanwhile, by January 2004, Janssen had updated the Risperdal label to include
the new diabetes/hyperglycemia warning. Janssen determined that the negative

sales impact had been minimal because of its deceptive efforts in the November
2003 DDL. In other words, the November 2003 DDL worked, as far as Janssen
was concerned, in protecting its market share.
Thereafter, in April 2004, the FDA's Division of Drug Marketing Advertising and
Communications (DDMAC)9 issued a "Warning Letter" to Janssen, characterizing
the November 2003 DDL as "false or misleading" in violation of the FDCA.
Specifically, the letter provided:
DDMAC has concluded that the DHCP10 letter is false or misleading
in violation of Sections 502(a) and 201(n) of the Federal Food, Drug,
and Cosmetic Act (Act) (21 U.S.C. 325(a) and 321(n)) because it fails
to disclose the addition of information relating to hyperglycemia and
diabetes mellitus to the approved product labeling, minimizes the risk
of hyperglycemia-related adverse events, which in extreme cases is
associated with serious adverse events including ketoacidosis,
hyperosmolar coma, and death, fails to recommend regular glucose
control monitoring to identify diabetes mellitus as soon as possible,
and misleadingly claims that Risperdal is safer than other atypical
antipsychotics. The healthcare community relies on DHCP letters for
accurate and timely information regarding serious risks and associated
changes in labeling and the dissemination of this letter at a time
critical to educating healthcare providers is a serious public health
issue.
The FDA also determined that the scientific studies referenced in the DDL "do not
represent the weight of the pertinent scientific evidence" nor did the DDL
accurately describe the results of the cited studies. As a result of the FDA's
warning, Janssen issued a corrective letter in July 2004, acknowledging that the
November 2003 DDL "omitted material information about Risperdal, minimized
potentially fatal risks, and made misleading claims suggesting superior safety to
other atypical antipsychotics without adequate substantiation, in violation of the
[FDCA]."

9

This agency is now known as the Office of Prescription Drug Promotion (OPDP).
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Dear Health Care Provider, which is another term for a Dear Doctor Letter.

As to Risperdal's label, Janssen did not update the label to include a boxed warning
regarding the risk of stroke, cardiac arrest, and sudden death in the elderly until
February 2005, and no warning about hyperprolactinemia appeared in the label
until August 2008.11
C.
The State's Unfair Trade Practice Claim
In April of 2007, the Attorney General of South Carolina filed a state law claim
against Janssen, seeking civil penalties under SCUTPA. The State pursued two
claims against Janssen, one in connection with the Risperdal label (the labeling
claim) and the second concerning the November 2003 DDL (the DDL claim).
Following a twelve-day trial, the jury returned a verdict on liability in favor of the
State, finding that Janssen's actions with respect to both the labeling and DDL
claims were willful violations of SCUTPA.
After dismissing the jury, the trial court separately considered evidence and
arguments during a two-day hearing to determine the appropriate penalty for
Janssen's SCUTPA violations. The trial court issued an order assessing penalties
against Janssen of $152,849,700 for the labeling claim and $174,224,000 for the
DDL claim, for a total penalty of $327,073,700. This appeal followed. This case
was transferred from the court of appeals to this Court pursuant to Rule 204(b),
SCACR.
II.
Analysis Concerning Liability
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To be sure, prior versions of the Risperdal label mentioned the risk of
"cerebrovascular adverse events" in elderly patients, increased prolactin levels, and
hyperprolactinemia; however, Janssen's categorization of those risks on the label
underrepresented and minimized the frequency and severity of the risks associated
with Risperdal. As noted, the category in which a particular risk appears on a drug
label is a critical indicator of both the degree of the risk and also the likelihood and
severity of the adverse consequences the drug may cause. See 21 C.F.R.
§§ 201.56, 201.57 (setting forth detailed requirements on the content and format of
information on drug labels to ensure labels are not inaccurate, false, or misleading
and convey all pertinent information regarding the safe and effective use of drugs).

The SCUTPA was modeled after the Federal Trade Commission Act, which
provides "[u]nfair methods of competition in or affecting commerce, and unfair or
deceptive acts or practices in or affecting commerce, are hereby declared
unlawful." 15 U.S.C. § 45(a)(1). SCUTPA "declares unfair or deceptive acts or
practices in trade or commerce unlawful." Singleton v. Stokes Motors, Inc., 358
S.C. 369, 379, 595 S.E.2d 461, 466 (2004) (citing S.C. Code Ann. § 39-5-20(a)
(2002)). "An unfair trade practice has been defined as a practice which is offensive
to public policy or which is immoral, unethical, or oppressive." deBondt v.
Carlton Motorcars, Inc., 342 S.C. 254, 269, 536 S.E.2d 399, 407 (Ct. App. 2000)
(citing Young v. Century Lincoln-Mercury, Inc., 302 S.C. 320, 326, 396 S.E.2d
105, 108 (Ct. App. 1989), aff'd in part, rev'd in part on other grounds, 309 S.C.
263, 422 S.E.2d 103 (1992)). "A deceptive practice is one which has a tendency to
deceive." Id. "Whether an act or practice is unfair or deceptive within the
meaning of the [SC]UTPA depends upon the surrounding facts and the impact of
the transaction on the marketplace." Id. (citing Young, 302 S.C. at 326, 422 S.E.2d
at 108).
The terms "unfair" and "deceptive" are not defined in SCUTPA; rather, in section
39-5-20(b) of the Act, the legislature directs that in construing those terms, the
courts of our state "will be guided by" decisions from the federal courts, the
Federal Trade Commission Act (FTCA), and interpretations given by the Federal
Trade Commission (FTC). Thus, South Carolina has been guided by federal law,
which recognizes the public interest involved and requires a showing of a
"tendency to deceive." See State ex rel. McLeod v. Brown, 278 S.C. 281, 285, 294
S.E.2d 781, 783 (1982) (quoting U.S. Retail Credit Assoc., Inc. v. FTC, 300 F.2d
212, 221 (4th Cir. 1962)) ("'It is in the public interest generally to prevent the use
of false and misleading statements in the conduct of business . . . [and] actual
deception need not be shown; a finding of a tendency to deceive and mislead will
suffice.'") (ellipsis in original). In State ex rel. McLeod, we followed the "Fourth
Circuit Court of Appeals['] [holding] that the requisite capacity to deceive could be
found without evidence that anyone was actually deceived." Id. at 285, 294 S.E.2d
at 783 (citing Royal Oil Corp. v. FTC, 262 F.2d 741 (4th Cir. 1959)).
SCUTPA provides for both civil actions brought by private citizens and
enforcement actions brought by the Attorney General on behalf of the State. S.C.
Code Ann. §§ 39-5-50(a), -110(a), -140(a) (1985). While the only section of
SCUTPA at issue in this case is an enforcement action brought by the Attorney
General, we note the distinction between the two types of actions. In an action
brought by a citizen under section 39-5-140(a) of the South Carolina Code, there is

a requirement beyond the tendency to deceive element that the person suffer an
"ascertainable loss of money or property, real or personal, as a result of the use or
employment by another person of an unfair or deceptive method, act or practice."
Thus, SCUTPA requires that a private claimant suffer an actual loss, injury, or
damage, and requires a causal connection between the injury-in-fact and the
complained of unfair or deceptive acts or practices. S.C. Code Ann. § 39-5140(a).12
Conversely, in an enforcement action brought by the Attorney General, there is no
actual impact requirement. See S.C. Code Ann. § 39-5-50(a). The Attorney
General "may recover on behalf of the State a civil penalty of not exceeding five
thousand dollars per violation." S.C. Code Ann. § 39-5-110(a). "The legislature
intended . . . [SCUTPA] to control and eliminate the large scale use of unfair and
deceptive trade practices within the state of South Carolina." Noack Enters. v.
Country Corner Interiors of Hilton Head Island, Inc., 290 S.C. 475, 477, 351
S.E.2d 347, 349 (Ct. App. 1986) (quotations and citations omitted).
We note at the outset of our analysis that the State did not file this case because of
concern with Risperdal's efficacy as an atypical antipsychotic.13 Risperdal, like
virtually all pharmaceutical drugs, has risks and side effects. The State filed this
case because of its belief that Janssen engaged in unfair and deceptive conduct in
South Carolina by failing to properly disclose Risperdal's risks and side effects in
12

"Under section 39-5-140, a plaintiff can recover treble damages where 'the use or
employment of the unfair or deceptive . . . act or practice was a willful or knowing
violation of § 39-5-20.'" Wright v. Craft, 372 S.C. 1, 23–24, 640 S.E.2d 486, 498
(Ct. App. 2006) (quoting Noack Enters., Inc. v. Country Corner Interiors of Hilton
Head Island, Inc., 290 S.C. 475, 477, 351 S.E.2d 347, 348–49 (Ct. App. 1986)).
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Similar Risperdal litigation against Janssen and its parent company, Johnson &
Johnson, has been ongoing throughout the United States. In November 2013,
Johnson & Johnson agreed to pay more than $2.2 billion in civil and criminal
settlements with the United States Department of Justice to resolve claims that it
improperly marketed Risperdal.
Following oral argument, we received supplemental citations filed by Janssen
regarding similar litigation in Louisiana and Arkansas. After closely examining
the reported decisions in those states, we have determined that the cases involve
statutory claims which do not mirror the SCUTPA.

an attempt to mislead prescribing physicians and the public. The jury verdict,
which is supported by evidence, bears out the State's allegations that Janssen
engaged in a systematic pattern of deceptive conduct.
Janssen raises a number of issues in their appeal. Many assignments of error are
an attempt to relitigate factual disputes, which we are not permitted to do.
Moreover, while we reach the merits of a number of issues, many are not preserved
for this Court's review, and we address them only briefly.
A.
Opening and Closing Arguments
Janssen claims that various portions of the State's opening and closing arguments
were inflammatory and unduly prejudicial and thus warrant a new trial.
Specifically, Janssen claims that the State invited the jury to impose liability on the
basis of Janssen's size and commercial success by repeatedly referring to Janssen's
profits from selling Risperdal and claiming that Janssen put "profits over safety."
We find that Janssen's arguments on appeal are procedurally barred. Although
Janssen noted a generalized "continuing objection" at the outset of trial, apparently
believing it could make a more specific after-the-fact objection to any alleged
improper argument or evidence, such an approach is wholly inconsistent with our
law requiring a contemporaneous objection. See Young v. Warr, 252 S.C. 179,
200, 165 S.E.2d 797, 807 (1969) ("[T]he proper course to be pursued when counsel
makes an improper argument is for opposing counsel to immediately object and to
have a record made of the statements or language complained of and to ask the
court for a distinct ruling thereon." (citing Crocker v. Weathers, 240 S.C. 412, 424,
126 S.E.2d 335, 340 (1962))). This rule is designed to enable the trial court to
timely address and remedy a founded objection. See Herron v. Century BMW, 395
S.C. 461, 465, 719 S.E.2d 640, 642 (2011) ("'Issue preservation rules are designed
to give the trial court a fair opportunity to rule on the issues, and thus provide us
with a platform for meaningful appellate review.'" (quoting Queen's Grant II
Horizontal Prop. Regime v. Greenwood Dev. Corp., 368 S.C. 342, 373, 628 S.E.2d
902, 919 (Ct. App. 2006))). Here, absent a contemporaneous objection identifying
the particular comments complained of and the basis for the objection, Janssen has
waived its right to complain about this issue on appeal. Webb v. CSX Transp., Inc.,
364 S.C. 639, 655, 615 S.E.2d 440, 449 (2005) (holding that the failure to
contemporaneously object precluded the defendant from raising an issue on appeal

(citing Taylor v. Medenica, 324 S.C. 200, 212, 479 S.E.2d 35, 41 (1996))).14
Moreover, Janssen's "continuing objection" at trial concerning the propriety of
counsel's statements to the jury was limited to relevance, which is an entirely
different basis than the inflammatory/unduly prejudicial argument that Janssen
now advances on appeal. Thus, even generously construing Janssen's pre-trial
objection as sufficient to preserve the objection, Janssen's claim is nonetheless
procedurally barred from appellate review because Janssen argues a different basis
on appeal than was argued at trial. State v. Dunbar, 356 S.C. 138, 142, 587 S.E.2d
691, 694 (2003) ("A party may not argue one ground at trial and an alternate
ground on appeal." (citing State v. Prioleau, 345 S.C. 404, 411, 548 S.E.2d 213,
216 (2001); State v. Benton, 338 S.C. 151, 157, 526 S.E.2d 228, 231 (2000))).
Janssen's claims of error are without merit in any event. Janssen relies on our
holding in Branham v. Ford Motor Co., 390 S.C. 203, 701 S.E.2d 5 (2010), in
urging this Court to order a new trial. In Branham, the plaintiff's attorney strayed
beyond the parameters of permissible jury argument and sought punitive damages
for the damage caused to non-parties. Id. at 235, 701 S.E.2d at 22. We ordered a
new trial, holding that "[t]he closing argument invited the jury to base its verdict on
passion rather than reason. . . . [and] denied [defendant] a fair trial." Id. We find
that Branham is readily distinguishable from this case. Here, counsel for the State
directly linked the elements of SCUTPA to Janssen's misleading and deceptive
practices and its motivations to retain (and increase) Risperdal market share. Such
arguments were within proper bounds as the State sought to establish that Janssen
acted willfully and contrary to the public interest. In addition, the nature of
counsel's comments is more closely associated with what Janssen believes was a
grossly excessive award of civil penalties, and the jury's role was limited to
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We acknowledge the rule in South Carolina that counsel is not required to harass
the trial judge by making continued objections after an issue has been ruled upon.
See Dunn v. Charleston Coca-Cola Bottling Co., 311 S.C. 43, 45–46, 426 S.E.2d
756, 758 (1993) (noting that where a trial judge has fair opportunity to consider
and rule upon an issue, it is not incumbent upon counsel "to harass the judge by
parading the issue before [the trial judge] again"). However, that is not the
situation before us, for Janssen failed to bring to the trial court's attention any of
the comments of which it now complains or specify the basis for its objection,
much less obtain a ruling from the trial court. Thus, because the trial court did not
have a fair opportunity to consider and rule upon Janssen's specific objections, it
was incumbent upon Janssen's counsel to object contemporaneously.

determining liability. The jury had no role in determining the amount of the civil
penalties.
B.
Admission of 1994, 1999, and 2004 DDMAC Letters
Janssen argues that the admission of several DDMAC letters was reversible error
because the letters constitute inadmissible hearsay and should also have been
excluded under Rule 403, SCRE. Once again, we find that Janssen has not
preserved these assignments of error for appellate review.15 Even if we were to
reach the merits of these claims, however, we would affirm the admission of these
letters pursuant to Rule 220(b)(1), SCACR. This evidence was relevant to the
issue of liability and concomitantly the statute of limitations concerning the
labeling claim, which, as discussed below, inures to Janssen's benefit.
C.
15

Janssen's contemporaneous objection at trial to admission of the 1994 DDMAC
letter was on the basis of relevance, not on the basis of hearsay or Rule 403, SCRE.
See Talley v. S.C. Higher Educ. Tuition Grants Comm., 289 S.C. 483, 487, 347
S.E.2d 99, 101 (1986) ("It is an axiomatic rule of law that issues may not be raised
for the first time on appeal." (citing Am. Hardware Supply Co. v. Whitmire, 278
S.C. 607, 609, 300 S.E.2d 289, 290 (1983))). While it appears that Janssen was
more specific in objecting to the admission of the 1999 DDMAC letter—objecting
on relevancy, hearsay, and Rule 403, SCRE grounds—the trial judge did not
specifically rule on the hearsay or Rule 403, SCRE, issues. Thus, Janssen's
assignment of error is not preserved for appellate review. Kleckley v. Nw. Nat.
Cas. Co., 338 S.C. 131, 138, 526 S.E.2d 218, 221 (2000) (citing Anonymous (M156-90) v. State Bd. of Med. Exam'rs, 329 S.C. 371, 375, 496 S.E.2d 17, 18–19
(1998); Camp v. Springs Mortg. Corp., 310 S.C. 514, 516, 426 S.E.2d 304, 305
(1993)) ("An issue not raised to or addressed by the trial court or the Court of
Appeals is not properly preserved for review by the Supreme Court . . . .").
Regarding the 2004 DDMAC letter, no challenge is preserved for our review.
Janssen's pre-trial objection to admission of the letter was only with regard to use
or mention of the letter during opening statements, and Janssen's counsel did not
state the specific grounds for the objection. Wilder Corp. v. Wilke, 330 S.C. 71,
76, 497 S.E.2d 731, 733 (1998) ("[A]n objection must be sufficiently specific to
inform the trial court of the point being urged by the objector.") (citation omitted).

Adverse Impact
Janssen argues that the State's SCUTPA claims fail as a matter of law because the
State failed to show that Janssen's unfair and deceptive conduct had an adverse
impact within South Carolina. We disagree, for the conflicting evidence presented
a jury question as to whether Janssen had violated SCUTPA. Concerning the
"adverse impact" legal argument, we reject Janssen's attempt to ascribe an injuryin-fact element in an individual claim to an Attorney General directed claim.16
Janssen's attempt to judicially impose an injury-in-fact element to an Attorney
General initiated SCUTPA claim is nothing more than an "if we lied, nobody fell
for it" defense, which we reject.
The provisions of SCUTPA allow three types of enforcement actions: (1) lawsuits
initiated by the Attorney General seeking injunctive relief; (2) lawsuits by the
Attorney General seeking civil penalties; or (3) lawsuits by private parties who
have suffered ascertainable losses. S.C. Code Ann. §§ 39-5-50, -110, -140; see
also Michael R. Smith, Note, Recent Developments Under the South Carolina
Unfair Trade Practices Act, 44 S.C. L. Rev. 543, 543–44 (1993) (discussing
generally various provisions of SCUTPA). Although this case is an appeal from a
lawsuit by the Attorney General seeking civil penalties, we note some important
distinctions between actions brought by the Attorney General and those brought by
private parties.
To recover actual damages under SCUTPA, a private claimant must suffer an
actual loss, injury, or damages, and the claimant must demonstrate a causal
connection between the injury-in-fact and the complained of unfair or deceptive
16

After this Court issued its initial opinion, Janssen filed a petition for rehearing.
This substituted opinion is in response to Janssen's rehearing petition, primarily to
correct the calculation of the penalty associated with the labeling claim. In the
rehearing petition, however, Janssen candidly acknowledges that federal standards
"do not require enforcement authorities to prove actual injury or actual deception."
Petition for Rehearing, p. 10 ("[FTC] standards do not require enforcement
authorities to prove actual injury or actual deception in order to prevail. As the
FTC Guidances state, an 'unfair' practices claim may be based on proof that
conduct is 'likely' to cause substantial injury, and a 'deceptive' practices claim may
be based on evidence that representations have a 'tendency' to deceive considered
in light of the knowledge and sophistication of the group to whom they are
directed.").

acts or practices. S.C. Code Ann. § 39-5-140(a). Additionally, a private party may
recover treble damages if the unlawful acts at issue are determined to be willful or
knowing. Id. On the other hand, where the Attorney General files suit on behalf of
the State, he is not required to show any injury-in-fact to recover a civil penalty.17
See S.C. Code Ann. §§ 39-5-110, -140. Rather, SCUTPA allows the Attorney
General to recover statutory damages of up to $5,000 per violation upon a showing
that the unlawful acts at issue are willful.18 S.C. Code Ann. § 39-5-110(a). If the

17

Other states have similar provisions. See, e.g., Mulligan v. QVC, Inc., 888
N.E.2d 1190, 1196 (Ill. App. Ct. 2008) ("Although the Attorney General may
prosecute a violation of the [Consumer Fraud and Deceptive Business Practices]
Act without showing that any person has in fact been damaged, it is well settled
that in order to maintain a private cause of action under the Consumer Fraud Act, a
plaintiff must prove that she suffered actual damage as a result of a violation of the
Act." (citation omitted)); Edmonds v. Hough, 344 S.W.3d 219, 223 (Mo. Ct. App.
2011) ("The [Merchandising Practices] Act eliminates the need for the Attorney
General to prove intent to defraud or reliance in order for the court to find that a
defendant has engaged in unlawful practices. Intent and reliance are not necessary
elements of the cause of action." (quotations and citations omitted)). We
recognize, however, there are jurisdictions that require the state to show an injuryin-fact as an element of unfair trade practice type claim. Following oral argument
in this case, Janssen has submitted supplemental authority consisting of court
decisions from other states reversing trial court verdicts against Janssen. We have
carefully reviewed those decisions and conclude they are not persuasive, for the
cases submitted by Janssen involve different claims with elements that do not
mirror the South Carolina UTPA.
18

"[A] willful violation occurs when the party committing the violation knew or
should have known that his conduct" was unlawful. S.C. Code Ann. § 39-5110(c). In addition to the civil penalty, the Attorney General is authorized to seek
injunctive relief when he "has reasonable cause to believe that any person is using,
has used or is about to use any method, act or practice declared by § 39-5-20 to be
unlawful." S.C. Code Ann. § 39-5-50(a). To be sure, the legislature has granted
the Attorney General broad investigative powers. See S.C. Code Ann. § 39-570(a) ("When it appears to the Attorney General that a person has engaged in, is
engaging in, or is about to engage in any act or practice declared to be unlawful by
this article[,] . . . [he may serve] an investigative demand . . . ."). While an
individual statutory claim necessarily includes an injury-in-fact element, an

Attorney General determines that an enforcement action "would be in the public
interest," he is statutorily authorized to proceed without making any such showing
of injury-in-fact or reliance. S.C. Code Ann. § 39-5-50(a). As noted above, the
Attorney General must establish that a defendant's conduct has a tendency to
deceive.
Indeed, the "in the public interest" aspect of an Attorney General SCUTPA claim
mirrors one of the underlying purposes of the FTCA—namely, "to make clear that
the protection of the consumer from unfair trade practices, equally with the
protection of competitors and the competitive process, is a concern of public
policy." Statement of Basis and Purpose, Unfair or Deceptive Advertising and
Labeling of Cigarettes in Relation to the Health Hazards of Smoking, 29 Fed. Reg.
8324, 8349 (1964). As the Federal Trade Commission has stated, most
enforcement actions are brought "not to second-guess the wisdom of particular
consumer decisions, but rather to halt some form of seller behavior that
unreasonably creates or takes advantage of an obstacle to the free exercise of
consumer decisionmaking." Federal Trade Commission, Policy Statement on
Unfairness (Dec. 17, 1980) [hereinafter Unfairness Policy Statement], available at
https://www.ftc.gov/public-statements/1980/12/ftc-policy-statement-unfairness.
Thus, Janssen misconstrues the legislature's manifest purpose in providing for an
Attorney General directed claim, for a SCUTPA action brought by the State is to
protect the citizens of South Carolina from unfair or deceptive acts in the conduct
of any trade or commerce.19 Janssen's contention to the contrary is not only
fundamentally at odds with unambiguous legislative intent in authorizing an
Attorney General SCUTPA claim, but is also inconsistent with well-established
law.
On the issue of liability, our case law interpreting and applying SCUTPA is
clear—while a private party SCUTPA action requires the traditional showing of an
injury, an action brought by the Attorney General on behalf of the State contains
no actual injury element. For the foregoing reasons, we hold that, although the
State had the burden of proving Janssen's representations had a tendency to
Attorney General initiated claim does not. It is the protection of the people of
South Carolina that lies at the center of an Attorney General directed claim.
19

In terms of public policy, the South Carolina Constitution provides that "[t]he
health, welfare, and safety of the lives and property of the people of this
State . . . are matters of public concern." S.C. Const. art. XII, § 1.

deceive, the State was not required to show actual deception or that those
representations caused any appreciable injury-in-fact or adversely impacted the
marketplace. The tendency to deceive standard is derived from federal law and is
therefore in compliance with section 39-5-20(b). See Kraft, Inc. v. FTC, 970 F.2d
311, 314 (7th Cir. 1992) (finding "an advertisement is deceptive under the [FTCA]
if it is likely to mislead consumers") (emphasis added); Trans World Accounts, Inc.
v. FTC, 594 F.2d 212, 214 (9th Cir. 1979) ("Proof of actual deception is
unnecessary to establish a violation of Section 5 [of the FTCA].
Misrepresentations are condemned if they possess a tendency to deceive.")
(emphasis added); Beneficial Corp. v. FTC, 542 F.2d 611, 617 (3d Cir. 1976)
("[T]he tendency of the advertising to deceive must be judged by viewing it as a
whole, without emphasizing isolated words or phrases apart from their context. An
intent to deceive is not an element of a deceptive advertising charge under [the
FTCA]. Moreover, the FTC has been sustained in finding that advertising is
misleading even absent evidence of that actual effect on customers; the likelihood
or propensity of deception is the criterion by which advertising is measured.")
(emphasis added); Goodman v. FTC, 244 F.2d 584, 602 (9th Cir. 1957) ("One of
the objects of the Federal Trade Commission Act is to eradicate business methods
having a capacity to deceive.") (emphasis added); Federal Trade Commission,
Policy Statement on Deception (Oct. 14, 1983) [hereinafter Policy Statement on
Deception], available at https://www.ftc.gov/public-statements/1983/10/ftc-policystatement-deception (noting that in evaluating conduct, "[t]he issue is whether the
act or practice is likely to mislead, rather than whether it causes actual deceptions")
(emphasis added).
We find ample support in the record that the State presented sufficient evidence for
the SCUTPA claim to go to the jury. Although we reject Janssen's effort to
impose an injury-in-fact element in an Attorney General initiated claim, we believe
the argument carries persuasive weight in the assessment of an appropriate penalty,
which we address in the penalty section.
D.
Exclusion of Dr. Wecker's Expert Testimony
Janssen claims that the trial court erred in excluding the testimony of Dr. William
Wecker, an expert statistician whose testimony, according to Janssen, would have
shown that Janssen's representations in the Risperdal label and the November 2003
DDL had no impact on any prescribing physicians. The import of Dr. Wecker's
testimony would have been that, notwithstanding Janssen's false representations,

the community of prescribing physicians was well aware of the risks and side
effects of Risperdal.
We are again presented with an issue that was not properly preserved for appellate
review. When the trial court filed its order on February 25, 2011, excluding the
testimony of Dr. Wecker on relevancy grounds, Janssen waited until March 21,
2011, to make an offer of proof of his testimony. The offer of proof came too late.
TNS Mills, Inc. v. S.C. Dep't of Rev., 331 S.C. 611, 628, 503 S.E.2d 471, 480
(1998) (noting that a failure to make a proffer of what an excluded witness's
testimony would have been precludes appellate review); see also Greenville Mem'l
Auditorium v. Martin, 301 S.C. 242, 244, 391 S.E.2d 546, 547 (1990) ("An alleged
erroneous exclusion of evidence is not a basis for establishing prejudice on appeal
in absence of an adequate proffer of evidence in the court below." (citations
omitted)).20
On the merits, for the reasons discussed in the previous section, we would not find
reversible error in any event. We do acknowledge there was evidence presented,
which otherwise tended to support Janssen's thesis that its deceptive conduct had
no effect on the community of prescribing physicians, for they knew the truth
concerning the risks and side effects associated with Risperdal. Excluding Dr.
Wecker's testimony, therefore, resulted in no prejudice to Janssen. Yet, as
discussed above, Janssen's relevancy argument is based on the false premise that
actual harm resulting from the deceptive conduct is a necessary element of an
Attorney General directed claim.
E.
First Amendment
Janssen argues that the liability verdict and the penalty award impermissibly
restrict its right to free speech. We disagree.
Again, Janssen has not preserved this issue for review. Although Janssen
requested a First Amendment jury instruction and raised the issue in its motion for
JNOV, Janssen failed to raise any First Amendment issues in its motion for a
20

It is for the same reason we reject Janssen's claim that the trial court erred by
excluding the testimony of the twenty surveyed physicians and evidence of the
2007 Zyprexa product insert and 2010 Latuda product insert.

directed verdict. Janssen's failure to raise this issue in its motion for a directed
verdict precludes any appellate review. In re McCracken, 346 S.C. 87, 93, 551
S.E.2d 235, 238 (2001) ("[S]ince only grounds raised in the directed verdict
motion may properly be reasserted in the jnov motion, and since no grounds were
raised in the directed verdict motion, no jnov claim is preserved for our review."
(citing Duncan v. Hampton Cnty. Sch. Dist. #2, 335 S.C. 535, 545, 517 S.E.2d 449,
454 (Ct. App. 1999))).
There is no error in any event, for the First Amendment does not bar imposition of
liability on Janssen for violating SCUTPA. Janssen relies on the false premise that
its conduct was not unfair and deceptive. While commercial speech is entitled to
First Amendment protections, the Constitution does not erect a blanket shield
insulating commercial speech from liability in all circumstances. In this regard, we
find Janssen's reliance on Sorrell v. IMS Health Inc., 131 S. Ct. 2653 (2011), is
misplaced. The Supreme Court of the United States held in Sorrell that "[s]peech
in aid of pharmaceutical marketing . . . is a form of expression protected by the
Free Speech Clause of the First Amendment." Id. at 2659. Sorrell, however, does
not deal with deceptive commercial speech. Instead, the Sorrell Court invalidated
a Vermont law that regulated the type of pharmacy records that a drug
manufacturer could obtain and use in marketing prescription drugs. Id. at 2659.
The State of Vermont never argued "that the provision challenged . . . will prevent
false or misleading speech," nor did it argue that the detailing21 at issue was "false
or misleading within the meaning of [the Supreme] Court's First Amendment
precedents." Id. at 2672. We do not construe Sorrell as foreclosing a state from
prohibiting unfair and deceptive prescription drug marketing.
Indeed, it is a well-settled proposition that "[t]he government may ban forms of
communication more likely to deceive the public than to inform it, or commercial
speech related to illegal activity." Cent. Hudson Gas & Elec. Corp. v. Pub. Serv.
Comm'n of N.Y., 447 U.S. 557, 563–64 (1980) (internal citations omitted). The
State correctly notes that commercial speech is not protected by the First
21

Pharmaceutical companies such as Janssen "promote their drugs to doctors
through a process called 'detailing.' This often involves a scheduled visit to a
doctor's office to persuade the doctor to prescribe a particular pharmaceutical.
Detailers bring drug samples as well as medical studies that explain the 'details'
and potential advantages of various prescription drugs." Sorrell, 131 S. Ct. at
2659.

Amendment unless it concerns lawful activity and is not misleading. Johnson v.
Collins Entm't Co., 349 S.C. 613, 624, 564 S.E.2d 653, 659 (2002).
Here, the jury found that Janssen's acts were unfair or deceptive, and thus unlawful
under SCUTPA. In an action at law tried to a jury, the jury's factual findings will
not be disturbed unless a review of the record discloses that there is no evidence
that reasonably supports the jury's findings. City of North Myrtle Beach v. E.
Cherry Grove Realty Co., 397 S.C. 497, 502, 725 S.E.2d 676, 678 (2012). The
record is replete with evidence that reasonably supports a finding that Janssen's
conduct was unfair and deceptive. Thus, we conclude Janssen may not avail itself
of the protections of the First Amendment to shield itself from its deceptive
conduct and false representations.
F.
Jury Instructions
Janssen argues that the trial court erred by failing to charge the jury on federal law
regarding "unfairness" and instead looking to South Carolina law to define the
term. We disagree and reject the premise that the jury charges on unfairness and
the tendency to deceive standard are creations of state law; they are rooted in
federal law.
Modeled after the language of the Federal Trade Commission Act (FTCA),22
SCUTPA declares unlawful any unfair or deceptive acts or practices in trade or
commerce. Compare 15 U.S.C. § 45(a)(1) (2012) ("Unfair methods of competition
in or affecting commerce, and unfair or deceptive acts or practices in or affecting
commerce, are hereby declared unlawful."), with S.C. Code Ann. § 39-5-20(a)
("Unfair methods of competition and unfair or deceptive acts or practices in the
conduct of any trade or commerce are hereby declared unlawful."). SCUTPA does
not define the terms "unfair" and "deceptive"; rather, the legislature intended the
courts to be guided by federal interpretations of those terms. S.C. Code Ann. § 395-20(b) (1985) (instructing South Carolina courts to take guidance from "the
interpretations given by the Federal Trade Commission and the Federal Courts to
§ 5(a)(1)" of the FTCA).
The trial court charged the jury:

22

15 U.S.C. §§ 41–77 (2012).

I'm gonna [sic] go back and read 39-5-20 to you one more time
because this Code Section refers back to violations of that. [Section]
39-5-20, again, says unfair or deceptive acts or practices, in the
conduct of any trade or commerce, are hereby declared unlawful.
Now, for an act to be a violation of the South Carolina Unfair Trade
Practices Act, the act or practice complained of must be unfair or
deceptive. Now, whether an act or practice is unfair or deceptive,
within the meaning of the act, depends upon the facts and
circumstances surrounding what someone's done and the impact of
that act or transaction on the market place.
Now, the plaintiff claims that the defendant has committed,
committed unfair trade practices. A trade, practice, or act is an unfair
trade, practice, or act if it offends established public policy or is
immoral, unethical, or oppressive. This does not include act[s] or
practices or representations that are nothing more than dealer talk,
trade talk, or what is called puffing.
Even a truthful statement may be deceptive, under the Unfair Trade
Practices Act, if it has a capacity or tendency to deceive when taken in
the context of the circumstances surrounding the making of the
statement or the doing of the act.
Further, a false or misleading act or practice is one which has the
capacity or the tendency to deceive. There is no need to show that a
representation was intended to deceive, but it must be shown that the
act, the statement had the capacity or effect or the tendency to
deceive.
We find no reversible error in the trial court's failure to charge the precise verbiage
of section 45(n) of the FTCA. We do not discern the wide chasm between the
federal and state definitions of "unfair" that Janssen urges. The FTC has issued
"Policy Statements" that provide guidance on the statutory terms. For example, in
the Policy Statement on Deception, the FTC reviewed case law and Commission
decisions and noted that "deception cases" may include representations or
omissions in connection with the sale of a product "without adequate disclosures."
Policy Statement on Deception, supra. FTC guidance further instructs that "there
must be a representation, omission, or practice that is likely to mislead the
consumer" and that "the act or practice must be considered from the perspective of
the reasonable consumer." Id. The FTC has additionally issued a Policy Statement

on Unfairness, which acknowledged that the concept of "unfairness is one whose
precise meaning is not immediately obvious." Policy Statement on Unfairness,
supra. FTC guidance provides the following general characteristics of an unfair
practice claim: "(1) whether the practice injures consumers;23 (2) whether it
violates established public policy; (3) whether it is unethical or unscrupulous." Id.
The jury instruction was in substantial accord with the FTC guidance. Janssen
makes the argument that there was no tendency to deceive (or likelihood of causing
consumer injury) because the intended audience of its representations was the
medical community, and further because the medical community knew or should
have known the truth, Janssen must be absolved of any liability. Janssen's
argument is not without merit, for the context surrounding a practice or
representation is a weighty consideration. See Policy Statement on Deception,
supra ("[A] practice or representation directed to a well-educated group, such as
prescription drug advertisement to doctors, would be judged in light of the
knowledge and sophistication of that group.") Janssen essentially seeks a
categorical rule that insulates a pharmaceutical company from SCUTPA liability
for misrepresentations made to prescribing physicians, a sophisticated group. We
decline to recognize such a rule.
This "sophisticated audience" argument was vetted by the parties and charged to
the jury in that the jury was required to assess the alleged unfair and deceptive
practice in light of the "facts and circumstances surrounding what someone's done"
and "in the context of the circumstances surrounding the making of the statement
or the doing of the act."24 Whether Janssen's actions and representations to the
23

As previously discussed, an Attorney General enforcement action does not
require a showing of injury in fact. This is in accord with federal guidance. See
Policy Statement on Unfairness, supra (stating that practices that undermine free
and informed consumer decisions undermine a well-functioning market and are
properly banned as unfair practices under the FTCA).
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The charge is in accord with the law that "[w]hether an act or practice is unfair
or deceptive within the meaning of the [SC]UTPA depends on the surrounding
facts and the impact of the transaction on the marketplace." Wright v. Craft, 372
S.C. 1, 26, 640 S.E.2d 486, 500 (Ct. App. 2006) (citing deBondt, 342 S.C. at 269,
536 S.E.2d at 407)); see also Policy Statement on Unfairness, supra (noting that
unwarranted or undisclosed health and safety risks may support a finding of
unfairness).

medical community constituted a violation of SCUTPA was a jury question. The
jury has spoken, and we are not permitted to weigh the evidence and invade the
province of the jury.
In construing the charge as a whole, as we must, we conclude it properly defined
an unfair trade practice in accordance with section 39-5-20(a) and (b). See Proctor
v. Dep't of Health & Envtl. Control, 368 S.C. 279, 310, 628 S.E.2d 496, 513 (Ct.
App. 2006) (quoting Burroughs v. Worsham, 352 S.C. 382, 391, 574 S.E.2d 215,
220 (Ct.App.2002)) ("'The substance of the law is what must be instructed to the
jury, not any particular verbiage . . . . A jury charge which is substantially correct
and covers the law does not require reversal.'") (ellipsis in original); id. at 310, 628
S.E.2d at 513 (citing Daves v. Cleary, 355 S.C. 216, 224, 584 S.E.2d 423, 427
(Ct.App.2003)) ("When reviewing a jury charge for alleged error, the appellate
court must consider the charge as a whole in light of the evidence and issues
presented at trial.").

G.
Regulated Activity Exception to SCUTPA
Janssen claims that the State's labeling claim was barred by SCUTPA's regulated
activity exemption. We hold that Janssen has failed to preserve this issue for
appellate review. However, even if we were to reach the merits, we would find
that Janssen is not entitled to avail itself of the regulated activity exemption.
SCUTPA expressly provides that it is inapplicable to "[a]ctions or transactions
permitted under laws administered by any regulatory body or officer acting under
statutory authority of this State or the United States." S.C. Code § 39-5-40(a)
(1985). "This exception exempts an entity from liability where its actions are
lawful or where it does something required by law, or does something that would
otherwise be a violation of the Act, but which is allowed under other statutes or
regulations." Dema v. Tenet Physician Servs. Hilton Head, Inc., 383 S.C. 115,
123, 678 S.E.2d 430, 434 (2009) (quotations omitted). Janssen argues that, after
approval of a proposed label, the FDA both authorized and required the use of that
approved label. Thus, Janssen argues that FDA approval of the label triggers
SCUTPA's regulated activity exemption and prohibits any claim in connection
with the sufficiency of the label.

Initially, Janssen fails to identify any specific trial court rulings claimed to
constitute error. Because of this, Janssen's argument does not sufficiently identify
with particularity the alleged error, and Janssen has abandoned its claim on appeal.
See Rule 208(b)(4), SCACR ("The brief shall contain references to the transcript,
pleadings, orders, exhibits, or other materials which may be properly included in
the Record on Appeal . . . to support the salient facts alleged. References shall also
be made to where relevant objections and rulings occurred in the transcript."); see
also First Sav. Bank v. McLean, 314 S.C. 361, 363, 444 S.E.2d 513, 514 (1994)
("Mere allegations of error are not sufficient to demonstrate an abuse of discretion.
On appeal, the burden of showing abuse of discretion is on the party challenging
the trial court's ruling." (citation omitted)).
However, even if Janssen had properly preserved this issue, we note that Janssen
was not entitled to avail itself of this SCUTPA provision. Wyeth makes clear that
"a central premise of federal drug regulation [is] that the manufacturer bears
responsibility for the content of its label at all times." 555 U.S. at 570–71. "[The
manufacturer] is charged both with crafting an adequate label and with ensuring
that its warnings remain adequate as long as the drug is on the market." Id. at 571
(citing 21 C.F.R. § 201.80(e); 21 C.F.R. § 314.80(b); 73 Fed. Reg. 49605). Wyeth
clearly rejects the notion that a manufacturer's decision not to include a stronger
warning is authorized by the FDA—absent evidence that the FDA affirmatively
considered and rejected the stronger warning after being supplied with an
evaluation or analysis of the specific dangers presented. Id. at 572–73. The very
purpose of the "changes being effected" corollary to the FDCA authorizes
manufacturers to strengthen the warnings on a label without FDA approval, as long
as the manufacturer files a supplemental new drug application. Id. at 568; 21
C.F.R. § 314.70(c)(6)(iii)(A), (C) (2013). Indeed, the United States Supreme
Court in Wyeth noted that "Congress enacted the FDCA to bolster consumer
protection against harmful products. Congress did not provide a federal remedy
for consumers harmed by unsafe or ineffective drugs in the [FDCA]. Evidently, it
determined that widely available state rights of action provided appropriate relief
for injured consumers." Id. at 574. Accordingly, Janssen cannot shield itself from
liability by claiming that the FDA's approval of its label constituted an express
authorization of its labeling decisions. See id. at 583 (Thomas, J., concurring in the
judgment) ("[F]ederal law does not give drug manufacturers an unconditional right
to market their federally approved drug at all times with the precise label initially
approved by the FDA.").

H.
Statute of Limitations
Janssen claims that the trial court erred by granting the State's motion for a directed
verdict on the statute of limitations on the labeling claim and the DDL claim. We
disagree concerning the DDL claim and affirm, but agree in part with Janssen
regarding the labeling claim. The statute of limitations bars the labeling claim
insofar as the trial court imposed civil penalties for violations that occurred more
than three years prior to the parties' tolling agreement. Because of the ongoing
nature of Janssen's deceptive conduct, we affirm the judgment on the labeling
claim but limit the imposition of civil penalties to a three-year period, coextensive
with the statute of limitations, subject only to the additional period of time between
the tolling agreement and the filing of the Complaint.
At the close of all of the evidence, the State moved for a directed verdict as to
Janssen's statute of limitations defense, arguing that Janssen failed to present any
evidence that the Attorney General's office had actual or constructive notice of
Janssen's unlawful conduct prior to the commencement of the three year statute of
limitations.25 Specifically, the State argued there was no evidence that the
Attorney General, more than three years prior to the commencement of the statute
of limitations on January 24, 2004, knew or should have known about the
deceptiveness of the DDL and the Risperdal label, the concealed studies, or the
unlawful promotion of Risperdal in South Carolina.
The trial court granted the State's motion for a directed verdict, finding that neither
the DDL claim nor the labeling claim was barred by the three-year statute of
limitations. Specifically, the trial court noted that although the medical community
was generally aware of the risks associated with Risperdal, some even as early as
the mid-1990s, the point in time at which the side-effects of Risperdal became
known was not the gravamen of the State's claims. Rather, the specific conduct at
issue was Janssen's false and misleading statements in the DDL and Janssen's
failure to update its label to reflect the known degree of risks associated with
Risperdal. Accordingly, the relevant inquiry was the point at which the State
should have known that Janssen's conduct as to the DDL and the Risperdal label
was unfair or deceptive and, thus, gave rise to a SCUTPA claim.
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The Complaint was filed on April 23, 2007, but, as noted, the State and Janssen
entered into a tolling agreement concerning the statute of limitations on January
24, 2007.

As to the DDL claim, the trial court found that claim was not barred by the statute
of limitations because there was no evidence that the false or misleading nature of
the DDL could have been discovered before the DDMAC issued its warning letter
to Janssen in April 2004, which was within the timeframe of the tolling agreement.
As to the labeling claim, the trial court found that because Janssen took affirmative
steps to prevent disclosure of unfavorable clinical trial results that revealed the
serious degree of risks associated with Risperdal, the statute of limitations was
equitably tolled during the period of time in which Janssen knew, but failed to
disclose and shielded from public knowledge, the true degree of risks associated
with Risperdal. The trial court found the labeling claim likewise was not barred by
the statute of limitations, and awarded a civil penalty for each of the of 509,499
Risperdal "sample boxes" distributed in South Carolina from 1998 through the date
of the Complaint, April 23, 2007, each of which included the drug label in the
sample packaging.
Janssen argues this was error and that both claims are barred by the statute of
limitations because the State had actual or constructive knowledge of the claims
before January 24, 2004. Specifically, as to the DDL claim, Janssen contends that
the claim was discoverable from the face of the DDL itself, and therefore, the
statute of limitations began to run at the time the DDL was mailed in November
2003. As to the labeling claim, Janssen contends that claim is barred because the
risks associated with Risperdal were widely known by the mid-1990s and that the
alleged inadequacies in the labeling were apparent from the face of the label itself;
therefore, Janssen posits that the labels themselves put the State on notice of its
labeling claim as early as 1994, and that the three-year statute of limitations thus
ran long before the State's Complaint was filed in 2007. Janssen further argues the
doctrine of equitable tolling should be sparingly applied and that there is no basis
for applying it here.
We first address the DDL claim. SCUTPA provides for a three-year statute of
limitations. S.C. Code Ann. § 39-5-150 (1985). Under the discovery rule, the
three-year clock starts ticking on the date the injured party either knows or should
have known by the exercise of reasonable diligence that a cause of action arises
from wrongful conduct. Dean v. Ruscon Corp., 321 S.C. 360, 363, 468 S.E.2d
645, 647 (1996) (citation omitted). We have carefully reviewed the record in light
of the appropriate standard of review, and we agree with the trial court. As a
matter of law, the only reasonable conclusion supported by the evidence at trial
was that the existence of a claim, i.e. the deceptive and unfair nature of Janssen's
conduct in disseminating the DDL, could not have reasonably been discovered

prior to April 2004 when the FDA issued the Warning Letter to Janssen.26 See id.
at 366, 468 S.E.2d at 648 (finding that where the only reasonable conclusion
supported by the evidence was that the lawsuit accrued on a particular date, there
was no issue for the jury to decide and a directed verdict was proper). We affirm
the trial court's finding that the DDL claim was timely.
We turn to the labeling claim. The procedural dilemma we confront is that the
statute of limitations issue concerning the labeling claim was resolved at trial
through principles of equitable tolling. A determination in equity is not proper for
a directed verdict motion insofar as determining what matters should be submitted
to the jury. It was therefore legal error to resolve the issue of equitable tolling
pursuant to a directed verdict motion. Under our de novo review of this equitable
issue, we agree with Janssen that there is an insufficient basis for application of
that doctrine to preserve the timeliness of all labeling violations, reaching back to
the time Risperdal was first introduced in 1994. See Hooper v. Ebenezer Sr. Servs.
& Rehab. Ctr., 386 S.C. 108, 117, 687 S.E.2d 29, 33 (2009) (noting the doctrine of
equitable tolling should be used sparingly and only when the interests of justice
demand its use). However, we do not view the error as one mandating reversal and
a new trial, given the continuing nature of the accrual of labeling violations.
Clearly, much of the labeling claim accrued more than three years prior to the
January 24, 2007 tolling agreement. The risks associated with atypical
antipsychotics, like Risperdal, were becoming well known by the late 1990s. The
State's experts testified that the Risperdal label was inadequate as early as 1994
when Janssen began marketing the drug. By all accounts, in the early 2000s,
evidence of the risks was pervasive.27 We find that the only reasonable conclusion
supported by the evidence is that the Attorney General knew, or most assuredly
should have known, of potential SCUTPA violations regarding the Risperdal label
prior to January 24, 2004. Thus, the labeling violations occurring prior to January
26

Considerable argument is presented over whether the discovery rule should be
analyzed through the person of the Attorney General or the typical approach of the
reasonably prudent person. We need not decide the "relevant plaintiff" question
and purported distinction between the two, for the result would be the same here.
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This underscores Janssen's point that the community of prescribing physicians
should have known of the risks associated with Risperdal, and Janssen's resulting
contention that the allegedly deceptive practices had little or no effect on the
practice and frequency of prescribing Risperdal.

24, 2004, were therefore barred by the statute of limitations.
Nevertheless, the labeling claim presents ongoing violations of SCUTPA that
continued after January 24, 2004 and during the three-year-period prior to the
tolling agreement. In requesting that the entire labeling claim be dismissed as time
barred, Janssen assumes, wrongly so, that its ability to successfully invoke the
statute of limitations to bar the labeling claim prior to January 24, 2004, ends the
labeling claim altogether. We reject Janssen's position, for Janssen misapprehends
the statute of limitations and the concept of continuous accrual of this SCUTPA
cause of action. The labeling claim presents a series of discrete, independently
actionable wrongs that are at the core of the typical unfair trade practice action.
The principles of this type of continuous accrual respond to
the inequities that would arise if the expiration of the statute of
limitations period following a first breach of duty or instance of
misconduct were treated as sufficient to bar suit for any subsequent
breach or misconduct; parties engaged in long-standing malfeasance
would thereby obtain immunity in perpetuity from suit even for recent
and ongoing malfeasance. In addition, where misfeasance is ongoing,
a defendant's claim to repose, the principal justification underlying the
limitations defense, is vitiated. . . . [Accordingly,] separate, recurring
invasions of the same right can each trigger their own statute of
limitations. . . . Generally speaking, continuous accrual applies
whenever there is a continuing or recurring obligation: [w]hen an
obligation or liability arises on a recurring basis, a cause of action
accrues each time a wrongful act occurs, triggering a new limitations
period.
Aryeh v. Canon Bus. Solutions, Inc., 292 P.3d 871, 880 (Cal. 2013) (quotations and
citations omitted) (distinguishing the continuous accrual doctrine from the
continuing violation doctrine, which involves a single injury that is the product of a
series of small harms, any one of which is not actionable on its own). See Estate of
Livingston v. Livingston, 404 S.C. 137, 147–48, 744 S.E.2d 203, 209 (Ct. App.
2013) (finding a new statute of limitations begins to run after each separate injury,
and therefore statute of limitations barred only claims falling outside the three-year
time period and did not bar claims occurring within that time), cert. granted, No.
2013-001505 (S.C. Sup. Ct. filed Oct. 24, 2014); see also Hogar Dulce Hogar v.
Cmty. Dev. Comm'n of Escondido, 2 Cal. Rptr. 3d 497, 502 (Ct. App. 2003)
("When an obligation or liability arises on a recurring basis, a cause of action
accrues each time a wrongful act occurs, triggering a new limitations period."

(citation omitted)); cf. Anonymous Taxpayer v. S.C. Dep't of Rev., 377 S.C. 425,
440–41, 661 S.E.2d 73, 81 (2008) (finding that, under the facts presented, the
particular claim alleged by plaintiff constituted only one cause of action, and
therefore, there was no continuing injury that would trigger a new limitations
period).
Indeed, the language of SCUTPA itself contemplates that an unlawful method, act,
or practice may result in multiple statutory violations, and it is the violations
themselves that cause the statute of limitations to begin to run. S.C. Code Ann. §
39-5-110(a) ("If a court finds that any person is willfully using or has willfully
used a method, act or practice declared unlawful by § 39-5-20, the Attorney
General . . . may recover on behalf of the State a civil penalty of not exceeding five
thousand dollars per violation." (emphasis added)). We adopt the view that aligns
with legislative intent as reflected in section 39-5-110, a common sense approach
recognizing that the SCUTPA statute of limitations begins to run anew with each
violation. Thus, where a claim involves a series of ongoing violations, recovery is
limited to a period coextensive with the applicable statute of limitations.
In sum, we agree with the State regarding the DDL claim, for we find that claim, in
the exercise of reasonable diligence, could have been discovered no earlier than
April 2004 when the FDA issued its warning letter to Janssen. However, we agree
with Janssen concerning the labeling claim insofar as civil penalties were awarded
for violations occurring from 1998 until January 24, 2004 (three years prior to the
tolling agreement). Under these facts, it was error to award the State civil penalties
for violations in connection with the labeling claim outside the statute of
limitations. An award for civil penalties within the statute of limitations was
proper.
I.
Preemption
Janssen argues that both the labeling claim and the DDL claim are preempted by
federal law. Specifically, Janssen argues the labeling claim is barred by implied
conflict preemption and that the DDL claim is barred by the express preemption
provision of the FDCA, 21 U.S.C. § 337(a) (2006). We disagree.
When "Congress has 'legislated . . . in a field which the States have traditionally
occupied,' we 'start with the assumption that the historic police powers of the States
were not to be superseded by the Federal Act unless that was the clear and manifest

purpose of Congress.'" Medtronic, Inc. v. Lohr, 518 U.S. 470, 485 (1996)
(quotations and citations omitted) (ellipses in original).
"In 1962, Congress amended the FDCA and shifted the burden of proof from the
FDA to the manufacturer." Wyeth, 555 U.S. at 567. "Before 1962, the [FDA] had
to prove harm to keep a drug out of the market, but the amendments required the
manufacturer to demonstrate that its drug was safe for use under the conditions
prescribed, recommended, or suggested in the proposed labeling before it could
distribute the drug." Id. (quotations and citations omitted). "In addition, the
amendments required the manufacturer to prove the drug's effectiveness by
introducing substantial evidence that the drug will have the effect it purports or is
represented to have under the conditions of use prescribed, recommended, or
suggested in the proposed labeling." Id. (quotations and citations omitted). "As
[Congress] enlarged the FDA's powers to protect the public health and assure the
safety, effectiveness, and reliability of drugs, Congress took care to preserve state
law." Id. (quotations and citations omitted). "The 1962 amendments [to the
FDCA] added a saving clause, indicating that a provision of state law would only
be invalidated upon a direct and positive conflict with the FDCA." Id. (quotations
and citations omitted). "Consistent with that provision, state common-law suits
'continued unabated despite . . . FDA regulation.'" Id. (quoting Riegel v.
Medtronic, Inc., 552 U.S. 312, 340 (2008) (Ginsburg, J., dissenting)).28
Based upon Wyeth, we find that the State's DDL claim is not expressly preempted
by federal law. Additionally, we find that Janssen has not preserved their implied
conflict preemption claim for appellate review. Even assuming Janssen's argument
regarding implied preemption is not procedurally barred, however, we find it to be
without merit.
1.
Express Preemption of the DDL Claim
Janssen argues that the State's claim regarding the DDL relies on a single piece of
evidence—the April 2004 DDMAC warning letter characterizing Janssen's DDL as
"false and misleading." As such, Janssen asserts the DDL claim is based solely on
a violation of the FDCA, which provides no private right of action. Janssen thus
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The FDA did not have the authority to mandate a manufacturer change its label
until amendments to the FDCA in 2007. 21 U.S.C. § 355(o)(4) (Supp. V 2011).

concludes that this "federal claim" is preempted and may not be maintained.
Because Janssen's argument is based on a false premise, we disagree.
It is true that the State pursued a SCUTPA claim based on the November 2003
DDL. It is also true that the State introduced the April 2004 DDMAC warning
letter as evidence in support of its DDL claim. It is not true that the sole evidence
establishing the false and misleading nature of the DDL comes from the
subsequent April 2004 DDMAC warning letter. Janssen not only views the DDL
claim myopically, but conflates the concepts of evidence and claims. There was
substantial additional evidence relating to the deception surrounding the November
2003 DDL, much of which is noted above. For example, the State presented
evidence that, scientific proof to the contrary, Janssen's Risperdal sales strategy
specifically sought to differentiate Risperdal from competing drugs by
emphasizing that Risperdal caused less weight gain relative to other atypical
antipsychotics such as Zyprexa.
Moreover, the State presented internal emails between Janssen executives, one of
which included discussion of Janssen's desire to gain market share over
competitors by avoiding being subjected to a class labeling requirement as to
diabetes/hyperglycemia. Yet another email indicated that at least one Janssen
scientist supported glucose screening and monitoring for Risperdal patients, but
that such a position was "not the company line." Janssen's broad, aggressive, and
deceptive marketing strategy resulted in the discrete DDL claim. In short, the
record is replete with evidence beyond the 2004 DDMAC warning letter to support
the State's DDL claim. Further, at the end of trial, the jury was charged with
determining several factual issues, each of which was based solely on the
provisions of SCUTPA, and the trial judge assessed penalties under SCUTPA
framework. Accordingly, we find that the State's SCUTPA claim concerning the
DDL is not preempted by the FDCA.
2.
Implied Conflict Preemption of the Labeling Claim
Janssen argues that the State's labeling claim is barred by implied conflict
preemption. Janssen failed to raise the doctrine of implied conflict preemption in
its motion for summary judgment or its initial directed verdict motion at the close
of the State's case-in-chief. Accordingly, this argument was waived because it was

not asserted in Janssen's initial motion for directed verdict.29 See Freeman v. A. &
M. Mobile Home Sales, Inc., 293 S.C. 255, 258–59, 359 S.E.2d 532, 535 (Ct. App.
1987).
Additionally, Janssen's argument on appeal is substantively different than the
argument below. Before the trial court, Janssen moved for a directed verdict,
arguing that the Wyeth "exception to preemption" did not apply since the State
failed to establish that Janssen could have, and should have, updated the Risperdal
label without prior FDA approval. Given this purported failure of proof, Janssen
argued that the State's labeling claim was preempted. The trial court rejected
Janssen's argument and found that Wyeth was controlling. In contrast, Janssen now
argues that the State's SCUTPA claims sought to impose labeling requirements
different from those required by the FDA, and thus, according to Janssen, the
doctrine of implied conflict preemption bars the State's claims. This argument,
however, is not preserved for appellate review. See Dunbar, 356 S.C. at 142, 587
S.E.2d at 694 ("A party may not argue one ground at trial and an alternate ground
on appeal." (citing Prioleau, 345 S.C. at 411, 548 S.E.2d at 216; Benton, 338 S.C.
at 157, 526 S.E.2d at 231)).
Nonetheless, even were we to find Janssen's argument not to be procedurally
barred, we would find it is without merit. Janssen suggests that the State sought to
impose labeling requirements different than those imposed by the FDA. The
State's claim, however, did not seek to penalize Janssen for distributing its FDAapproved label. Rather, the State sought civil penalties based on Janssen's actions
in failing to discharge its ongoing, affirmative duty to keep its label updated and
ensure "that its warnings remain adequate as long as the drug is on the market."
Wyeth, 555 U.S. at 571 (citing 21 C.F.R. § 201.80(e); 21 C.F.R. § 314.80(b); 73
Fed. Reg. 49605).
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Notably, Janssen did raise express preemption as to the DDL in its initial
directed verdict motion. However, counsel for Janssen candidly acknowledged in
its renewed directed verdict motion at the close of the evidence, "[W]e have an
argument that hasn't been made by us before, and that is that the package insert
claim, the claim dealing with the label, is preempted by federal law." Further,
counsel for Janssen stated, "We're arguing something quite different that we
haven't argued before. We haven't [previously] argued about Wyeth against
Levine."

Further, we reject Janssen's argument that Wyeth is inapposite because this case
involves an enforcement action by the Attorney General on behalf of the State.
Regardless of whether a state-law enforcement action is brought by a private
individual or an attorney general on behalf of a state, Wyeth makes clear that
federal labeling standards are "a floor upon which States could build" and noted
the FDA's agency position that, "in establishing minimal standards for drug labels,
it did not intend to preclude the states from imposing additional labeling
requirements." Id. at 577–78 (quotations omitted). Rather, "[f]ailure-to-warn
actions, in particular, lend force to the FDCA's premise that manufacturers, not the
FDA, bear primary responsibility for their drug labeling at all times." Id. at 579.
Indeed, "federal law does not give drug manufacturers an unconditional right to
market their federally approved drug at all times with the precise label initially
approved by the FDA." Id. at 583 (Thomas, J. concurring in the judgment).
Janssen's claim is without merit.
Having affirmed the trial court concerning Janssen's liability in connection with
both the labeling claim and the DDL claim, we turn now to the penalty award.30
30

Janssen raises a number of other issues, each of which we have carefully
reviewed and find to be without merit or unpreserved. We affirm based upon Rule
220(b)(1), SCACR, and the following authorities: Fields v. J. Haynes Waters
Builders, Inc., 376 S.C. 545, 557, 658 S.E.2d 80, 86 (2008) (holding that in order
to warrant reversal, the appealing party must show both the error of the ruling and
resulting prejudice) (citing Fields v. Reg. Med. Ctr. Orangeburg, 363 S.C. 19, 26,
609 S.E.2d 506, 509 (2005)); Webb v. CSX Transp., Inc., 364 S.C. 639, 655, 615
S.E.2d 440, 449 (2005) (finding the failure to raise a contemporaneous objection at
trial waives the right to complain about an issue on appeal) (citing Taylor v.
Medenica, 324 S.C. 200, 214 n.9, 479 S.E.2d 35, 42 n.9 (1996)); Futch v.
McAllister Towing of Georgetown, Inc., 335 S.C. 598, 613, 518 S.E.2d 591, 598
(1999) (noting that an appellate court need not address remaining issues when
disposition of prior issues is dispositive) (citing Whiteside v. Cherokee Cnty. Sch.
Dist. No. One, 311 S.C. 335, 340, 428 S.E.2d 886, 889 (1993)); Wilder Corp. v.
Wilke, 330 S.C. 71, 76, 497 S.E.2d 731, 733 (1998) ("[A]n objection must be
sufficiently specific to inform the trial court of the point being urged by the
objector." (citation omitted)); Talley v. South Carolina Higher Educ. Tuition
Grants Comm., 289 S.C. 483, 487, 347 S.E.2d 99, 101 (1986) ("It is an axiomatic
rule of law that issues may not be raised for the first time on appeal." (citing Am.
Hardware Supply Co. v. Whitmire, 278 S.C. 607, 609, 300 S.E.2d 289, 290
(1983))); Eaddy v. Smurfit-Stone Container Corp., 355 S.C. 154, 164, 584 S.E.2d

III.
Penalty Award
SCUTPA allows the Attorney General to recover on behalf of the State a civil
penalty of up to $5,000 per violation. S.C. Code Ann. § 39-5-110(a).
Undoubtedly, Janssen's deceptive conduct relating to Risperdal warrants a civil
penalty, and because the civil penalty award under section 39-5-110(a) is within
the discretion of the trial court, we review the trial court's penalty award under an
abuse of discretion standard. State ex rel. McLeod v. C & L Corp., Inc., 280 S.C.
519, 528, 313 S.E.2d 334, 340 (Ct. App. 1984) ("The party challenging a
discretionary ruling of the trial court has the burden of showing a clear abuse of
discretion."); accord Vanderbilt Mortg. & Fin., Inc. v. Cole, 740 S.E.2d 562, 566
(W.Va. 2013) (holding a trial court's award of civil penalties pursuant to state
statute will not be disturbed on appeal unless it clearly appears the trial court
abused its discretion).
The State argued, and the trial court agreed, that the distribution of each sample
box containing the deceptive labeling, each DDL, and each follow-up sales call to
the DDL by a Janssen representative constituted a separate SCUTPA violation.
The trial court adopted a multi-factor test used by the United States Court of
Appeals for the Third Circuit in determining an appropriate civil penalty: "(1) the
good or bad faith of the defendants; (2) the injury to the public; (3) the defendant's
ability to pay; (4) the desire to eliminate the benefits derived by a violation; and (5)
the necessity of vindicating the authority of [the regulatory agency]." United
States v. Reader's Digest Ass'n, Inc., 662 F.2d 955, 967 (3d Cir. 1981).31
390, 396 (Ct. App. 2003) ("[S]hort, conclusory statements made without
supporting authority are deemed abandoned on appeal and therefore not preserved
for our review." (citing Glasscock, Inc. v. U.S. Fid. & Guar. Co., 348 S.C. 76, 81,
557 S.E.2d 689, 691 (Ct. App. 2001))).
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Application of the Reader's Digest factors was proper here. Given that this is
our first opportunity to address the appropriate factors for assessing a civil penalty
in an Attorney General directed claim under SCUTPA, we direct that,
prospectively, the following list of non-exclusive factors be used in assessing civil
penalties under SCUTPA: (1) the degree of culpability and good or bad faith of the
defendant; (2) the duration of the defendant's unlawful conduct; (3) active
concealment of information by the defendant; (4) defendant's awareness of the
unfair or deceptive nature of their conduct; (5) prior similar conduct by the

Janssen challenges the penalty award on numerous grounds, including the
argument that the total penalty, in excess of $327,000,000, is excessive. We agree
with Janssen in part. There are certain factors common to the labeling and DDL
claims. First, Janssen's deceit was substantial. In order to maintain its market
share, Janssen's furtive efforts to mislead prescribing physicians about the risks and
side effects associated with Risperdal were reprehensible and in callous disregard
for the health and welfare of the public. Janssen's desire for market share and
increased sales32 knew no bounds, leading to its egregious violation of South
Carolina law, particularly in connection with the DDL. Janssen's conduct is
irrefutably linked to its longstanding efforts to conceal the truth regarding
Risperdal. This corrupt corporate culture through the years was a factor, and
understandably so, in the trial court's imposition of such a substantial penalty.
We agree in part with Janssen that its conduct likely had little impact on the
community of prescribing physicians. The truth about the risks associated with
atypical antipsychotics was well known, particularly in the pharmaceutical
industry. This begs the question of why Janssen would go to such lengths to
perpetuate and defend a lie. Whatever the answer, the point remains that Janssen
did go to such lengths. Yet, the absence of significant actual harm resulting from
Janssen's deceptive conduct leads us to conclude the trial court erred in part in its
penalty assessment.
A.
Violations and Reduced Civil Penalty
1.
Labeling Claim

defendant; (6) the defendant's ability to pay; (7) the deterrence value of the
assessed penalties; and (8) the actual impact or injury to the public resulting from
defendant's unlawful conduct. We further authorize our able trial judges to
consider any other factors they deem appropriate under the circumstances. In
issuing a ruling, the trial court should make sufficient findings of fact concerning
all relevant factors to enable appellate review.
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Since 1994, Risperdal sales approximated $30 billion.

The trial court assessed a $300 civil penalty against Janssen for each Risperdal
"sample box" distributed to South Carolina prescribers from 1998 through the date
of the Complaint, April 23, 2007, for a total of 509,499 violations. As discussed,
we reverse the civil penalties awarded for conduct that occurred prior to January
24, 2004, for that part of the State's labeling claim is barred by the statute of
limitations. Based on the record, during the period of time from February 2004
until the filing of the Complaint in April 2007, Janssen made 20,575 visits to
prescribing physicians in South Carolina and distributed 228,447 sample boxes
containing deceptive labeling.
Janssen challenges the penalty award of $300 per sample box on numerous
grounds, including the argument that the penalty is excessive. We agree and find
the $300 penalty per sample box excessive. Based on the totality of the
circumstances and consideration of the Reader's Digest factors, we remit the
penalty to $100 per sample box, for a civil penalty of $22,844,700.
2.
DDL Claim
Janssen mailed 7,184 DDLs to South Carolina physicians in November 2003. The
trial court considered each letter a separate violation and imposed a penalty of
$4,000 per letter, for a penalty of $28,736,000. In addition, the trial court counted
each follow-up sales call to the DDL by a Janssen representative as a separate
violation. There were 36,372 follow-up sales calls. The trial court again assessed
a penalty of $4,000 for each sales call, for a penalty of $145,488,000.
Janssen challenges the penalty award on numerous grounds, including
excessiveness. While the question presented is close, we cannot say that the trial
court abused its discretion in assessing the $28,736,000 penalty associated with the
7,184 DDLs. A $4,000 penalty per each DDL is indeed substantial. But Janssen's
deceit, as described above, was also substantial. The DDL was especially
egregious, for it represented not mere nondisclosure but a corporately sanctioned
decision to affirmatively lie and an attempt to mislead the medical community.
We affirm the civil penalty of $28,736,000 penalty associated with the 7,184
DDLs.
Janssen's misconduct in the more than 36,000 follow-up visits may be similarly
viewed, for the follow-up visits were designed to continue the false DDL narrative.
Nevertheless, a penalty of $4,000 per follow-up visit is excessive as a matter of

law under the circumstances. We find in most instances, these were follow-up
calls to the same prescribing physicians who received the DDL in the mail. In fact,
in many instances there were multiple calls to the same physicians. We remit the
penalty to $2,000 per follow-up sales call, for a penalty of $72,744,000. When
combined with the penalty for the DDL mailing, the total penalty assessed against
Janssen for the DDL claim is $101,480,000.
The combined civil penalty for the labeling and DDL claims is $124,324,700.

B.
Constitutionality of the Penalty Award
Janssen also raises a number of constitutional challenges to the trial court's penalty
order. First, Janssen claims that the $327 million penalty violates the Excessive
Fines Clause of the Eighth Amendment to the U.S. Constitution and Article 1,
Section 15 of the South Carolina Constitution. Second, Janssen claims that the
penalty award violates due process because it is grossly excessive. We analyze
this argument on the basis of the remitted penalty of approximately $124 million.
We find no constitutional violation.
"The touchstone of the constitutional inquiry under the Excessive Fines Clause [of
the U.S. Constitution] is the principle of proportionality: The amount of the
forfeiture must bear some relationship to the gravity of the offense that it is
designed to punish." United States v. Bajakajian, 524 U.S. 321, 334 (1998); see
also Medlock v. One 1985 Jeep Cherokee VIN 1JCWB7828FT129001, 322 S.C.
127, 132, 470 S.E.2d 373, 377 (1996) (adopting the federal "instrumentality"
standard in the context of civil forfeitures for purposes of South Carolina's
"excessive fines" analysis). The Court will only find a violation of the Excessive
Fines Clause if the penalty is "grossly disproportional to the gravity of a
defendant's offense." Bajakajian, 524 U.S. at 334 (emphasis added). "The Ninth
Circuit and other federal courts have consistently found that civil penalty awards in
which the amount of the award is less than the statutory maximum do not run afoul
of the Excessive Fines Clause." United States v. Mackby, 221 F. Supp. 2d 1106,
1110 (N.D. Cal. 2002) (citing cases from the First Circuit, Ninth Circuit, and D.C.
Circuit). This is so because legislative pronouncements regarding the proper range
of fines "represent the collective opinion of the American people as to what is and
is not excessive. Given that excessiveness is a highly subjective judgment, the
courts should be hesitant to substitute their opinion for that of the people." United

States v. 817 N.E. 29th Drive, Wilton Manors, Fla., 175 F.3d 1304, 1309 (11th Cir.
1999) (citing Bajakajian, 524 U.S. at 336).
We find that the penalty in this case, now substantially reduced, bears a rational
relationship to the gravity of Janssen's conduct in perpetuating a marketing scheme
in South Carolina designed to be unfair and deceptive under our law. Furthermore,
the penalty awards per violation are within the range set by the legislature in
enacting SCUTPA. Accordingly, the penalty award is not grossly disproportionate
to Janssen's pattern of unfair and deceptive behavior, and, thus, we hold that the
award does not violate the Excessive Fines Clause of the South Carolina or the
United States Constitution. We turn now to Janssen's due process argument.
The Due Process Clause of the U.S. Constitution "places a limitation upon the
power of the states to prescribe penalties for violations of their laws." St. Louis,
Iron Mt. & S. Ry. Co. v. Williams, 251 U.S. 63, 66 (1919). States, however, "still
possess a wide latitude of discretion in the matter, and . . . their enactments
transcend the limitation only where the penalty prescribed is so severe and
oppressive as to be wholly disproportioned to the offense and obviously
unreasonable." Id. at 66–67 (citations omitted); see also Shipman v. Du Pre, 222
S.C. 475, 480, 73 S.E.2d 716, 718 (1952) (embracing the Williams standard).
Given the evidence that demonstrates Janssen's pattern of unfair and deceptive
behavior, we find that the penalties in this case are not violative of the Due Process
Clause. We decline to set forth a bright-line rule or ratio to delineate what level of
penalties are appropriate, instead undertaking a case-by-case determination based
on the severity of the underlying conduct. While the penalty award against Janssen
is quite large, the penalty must be analyzed in context in view of the clear
legislative intent of SCUTPA to deter unfair and deceptive behavior in the conduct
of trade and commerce in South Carolina. When all factors are considered, we
find that the penalty award does not violate the Due Process Clause.33
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While Janssen's parent company has paid more than $2 billion to settle
Risperdal related federal litigation, there have been a number of state court actions.
In submitting supplemental authority to the Court concerning the amount of the
penalty, Janssen notes that the "Arkansas matter" was settled "for $7.75 million"
and "an average of $4.89 million settlement per state [was] reached in the multistate settlement announced by the Texas Attorney General." We have considered
Janssen's understandable settlement of many state court claims, but we decline to

And finally, we comment on the amicus curiae brief filed by the South Carolina
Chamber of Commerce. The Chamber seeks clarity from this Court to provide a
predictable and favorable business climate in this state. The Chamber is especially
distressed by the $327 million penalty, which it views as excessive and as "overt
hostility toward business." While we agree the penalty awarded by the trial court
was excessive, the Chamber's additional concerns are based on a series of false
premises. The Chamber posits that Janssen's conduct is being "judged according to
subjective, intangible standards." More to the point, the implication is that South
Carolina stands alone in arbitrarily singling-out Janssen for what amounts to
nothing more than an aggressive marketing strategy. That is simply not the case.
Because of its deceptive conduct in the marketing of Risperdal, Janssen has been
the subject of litigation throughout the country. Indeed, the deceptive marketing
that gave rise to this action also formed the basis of federal civil and criminal
claims against Janssen and its parent company for, among other things, making
"false statements about the safety and efficacy of Risperdal." The federal litigation
has thus far resulted in agreed upon penalties in excess of $2 billion. When viewed
objectively based on the jury verdict, Janssen over the course of many years
consciously engaged in lies and deception in the marketing of Risperdal. Thus, the
suggestion that the Attorney General of South Carolina stands alone in pursuing
amorphous and subjective claims against Janssen is without merit. Moreover, the
argument that today's decision will impermissibly chill business in South Carolina
must likewise be rejected. See FTC v. IFC Credit Corp., 543 F. Supp. 2d 925, 940
(N.D. Ill. 2008) (quoting Kewanee Oil Co. v. Bicron Corp., 416 U.S. 470, 481–482
(1974)) ("If the FTC were to prevail at trial, all that would be 'chilled' would be
unfair and deceptive practices—a result consistent with the principle that '[t]he
necessity of good faith and honest, fair dealing, is the very life and spirit of the
commercial world.'"); id. (citing FTC v. Algoma Lumber Co., 291 U.S. 67 (1934))
("Fair competition is not attained by balancing a gain in money against a
misrepresentation of the thing supplied. The courts must set their faces against a
conception of business standards so corrupting in its tendency."); FTC v. Standard
Educ. Soc'y, 86 F.2d 692, 696 (2d Cir. 1936) ("[The FTC's] duty . . . is to discover
and make explicit those unexpressed standards of fair dealing which the conscience
of the community may progressively develop."), rev'd on other grounds, 302 U.S.
112 (1937) (reversing that part of the Second Circuit's holding which modified and
weakened the FTC's cease and desist order). Surely the Chamber desires a legal
rely on average settlements as dispositive, especially when we are constrained by
an abuse of discretion standard of review.

system that honors the rule of law and one which does not insulate businesses from
liability for unfair and deceptive practices.
Our decision today is faithful to objective legal principles, legislative intent in
SCUTPA and the rule of law. Moreover, we have set forth clear guidance for the
business community, the Bench and the Bar for determining what conduct is
actionable under SCUTPA and what factors bear on the determination of an
appropriate penalty—precisely the type of clarity the Chamber seeks.
IV.
Conclusion
Based on the statute of limitations, we reverse the judgment on labeling claim to
the extent the trial court awarded civil penalties for conduct prior to January 24,
2004. We otherwise affirm as modified the judgment on the labeling claim and
remit the civil penalty to $22,844,700. We affirm the liability judgment on the
DDL claim, but remit those civil penalties to $101,480,000. We remand to the trial
court for entry of judgment in the amount of $124,324,700.

AFFIRMED IN PART, REVERSED IN PART AND REMANDED.
TOAL, C.J., BEATTY and HEARN, JJ., concur. PLEICONES, J., dissenting
in a separate opinion.

JUSTICE PLEICONES: With great respect for the majority's thorough treatment
of these complex issues, I dissent from those portions of its opinion addressing: (1)
the timeliness of the labeling claim; and (2) the reduction of the DDL penalty
award.
I.

Statute of Limitations

I agree the Attorney General knew or should have known prior to January 24, 2004
that he may have had a SCUTPA claim against Janssen based, in part, on research
indicating Janssen's Risperdal label misled consumers insofar as it failed to
disclose the drug's side effects. See Kreutner v. David, 320 S.C. 283, 285–86, 465
S.E.2d 88, 90 (1995) (discussing the discovery rule for purposes of triggering the
limitations period and finding that where the evidence is overwhelming a
reasonable person should have known she might have a claim at a time beyond the
statute of limitations, then such claim is time-barred). I therefore agree with the
majority's conclusion that the Attorney General's SCUTPA claim for labeling
violations occurring before January 24, 2004 was time-barred, and that the trial
judge erred in holding equitable tolling removed the bar.
My disagreement is with the majority's application of the continuous accrual
doctrine. I would not apply the doctrine in this appeal because doing so does not
affirm the statute of limitations ruling to the extent the trial judge found the preJanuary 24, 2004 labeling claim timely and permitted that claim to go to the jury.
In my opinion, we may invoke our authority to affirm on any ground appearing in
the record only when the result is to affirm the trial judge's ruling in toto. See Rule
220(c), SCACR. Here, the effect of applying the continuous accrual doctrine is
only a partial affirmance. Further, we have no way of knowing whether the jury's
liability determination was based on conduct outside the limitations period since
we cannot know whether this jury would have found a SCUTPA violation had it
considered only Janssen's labeling conduct after January 24, 2004. I do not agree
that reducing the amount of the penalty for the labeling claim cures the prejudice to
Janssen given the unreliability of the jury's liability determination. Thus, I
respectfully submit we should not apply the continuous accrual doctrine34 in this
appeal as doing so prejudices Janssen.
Accordingly, I would reverse the jury's finding of liability because the labeling
claim is barred by the statute of limitations. I would also reverse the trial judge's
34

I leave for another day whether we should adopt this doctrine in the context of
SCUTPA or other statutory claims.

labeling claim penalty because the claim is untimely.
DDL Penalty Award
As for the reduction of the DDL penalty award, I would find the trial judge did not
abuse his discretion in awarding $174,224,000 based on Janssen mailing 7,184
deceptive DDLs and following up with 36,372 sales calls to sanction the deception
already perpetrated. See State ex rel. McLeod v. C & L Corp., 280 S.C. 519, 528,
313 S.E.2d 334, 340 (Ct. App. 1984) (reviewing the award of civil penalties under
an abuse of discretion standard). As for Janssen's contention that the follow-up
sales calls were made to the same prescribing physicians who had already received
the DDL, I would find the trial judge properly considered this argument and
exercised his discretion in finding Janssen's culpability (Reader's Digest35 Factor 2)
outweighed the actual impact or injury resulting from Janssen's unlawful conduct
(Reader's Digest Factor 8).
Ultimately, the trial judge was in the best position to evaluate Janssen's conduct,
the degree of culpability, the duration of Janssen's conduct, Janssen's active
concealment of Risperdal's side effects to South Carolina health care providers,
Janssen's awareness of its deceptive conduct, Janssen's ability to pay, and the
actual impact, if any, resulting from Janssen's deceptive conduct. See Reader's
Digest Ass'n, 662 F.2d at 967. Based on the trial judge's articulation of the
Reader's Digest factors and his proper consideration of those factors, I would find
Janssen has not shown the court abused its discretion in awarding a $174,224,000
civil penalty for the DDL claim, an amount within the limits set forth in SCUTPA.
See Wallace v. Timmons, 237 S.C. 411, 421, 117 S.E.2d 567, 572 (1960) (stating
that in reviewing a trial judge's decision under an abuse of discretion standard, this
Court may not substitute its judgment simply because it might have reached a
different conclusion had it been in the trial judge's place). Therefore, I would
affirm the trial judge's penalty award of $174,224,000 as to the DDL claim.

35

United States v. Reader's Digest Ass'n, 662 F.2d 955, 967 (3d Cir. 1981)
(outlining the multi-factor analysis to determine the propriety of a statutory
penalty, which the trial judge applied, the majority has adopted, and with which I
concur).
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TRUST US WE ARE THE GOVERNMENT
The Influence of Government Regulation on the Representation of
Defendants Government Power Hijacked by Private Interests

Over the last decade, there has been an increase in the instances in which Government,
through regulation and litigation, has expanded the limits of tort liability while at the same time
punishing corporations and insurers for conduct that has only recently become actionable. This
paper will examine some of the reasons behind that conduct by Government, the areas where it
appears to be most prevalent and suggested approaches for defense counsel.
As a starting point, the range of government enforcement, both state and federal, has
expanded increasingly over the past two decades. The enforcement problems stem from the ever
increasing number of entities which have some ability to regulate the conduct of corporations
and insurers. The following is a non-exhaustive list of such agencies:
1. Federal agencies with regulatory authority or power
2. Corresponding state regulatory agencies with overlapping power similar to the federal
agencies above.
3. State Attorneys General
4. Federal law which gives state Attorney Generals the power to bring lawsuits under
federal law.
5. United States Department of Justice
6. Private law firms retained by State Attorneys General
7. Private Attorney Generals a/k/a Plaintiff’s attorneys who sue based on statutes that
converse standing on private plaintiffs to pursue claims for public harms.

2

8. Plaintiff’s lawyers not representing the State who bring class actions and mass tort claims
seeking large damage claims on behalf of private parties.
In most instances, the entities listed above bring claims, suits, or regulatory actions against
corporations insurers based upon the concept of “enforcement”. However, the problem comes in
that much of the “enforcement” is influenced by either government official’s self-interest or the
product of lobbying by self-interest plaintiff’s attorneys who get hired. In some states, novel
interpretation of vague state laws allow for expansive damages claims. This has created a brave
new world for defense counsel and raises the need for defendants and their attorneys to be
vigilant against state action and challenge the motivations of said actors. The author of this
paper who has personally been involved in two such large actions, appreciates the help of several
of his co-counsel in those actions in drafting this paper.
THE TYPICAL SCENARIO
The last 10 years have seen an explosion in enforcement as described above. As The
Economist explained in an article last year,
[T]he formula is simple: find a large company that may (or may not) have done
something wrong; threaten its managers with commercial ruin, preferably with
criminal charges; force them to use their shareholders’ money to pay an enormous
fine to drop the charges…Then repeat with another large company.
“The Criminalisation of American Business”, The Economist (August 30, 2014).
Here is how it works: a company ( or an entire industry) is targeted by up to 50 State’s
Attorneys General, multiple state regulators, and one or more federal agencies, all acting in
concert with private class action lawyers. They institute multiple overlapping investigations and
lawsuits, alleging violations of state or federal law based on ambiguous claims such as
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“consumer deception,” “unfair trade practices,” “public nuisances,” or some similarly vague
theory.
The company is then forced to defend multiple duplicative investigations and legal
actions that are pursued either simultaneously or in succession (forcing targets to litigate the
same issues over and over again), imposing huge litigation costs long before any finder of fact
might have an opportunity to evaluate the merits of the claims. Even more important, the public
drum beat regarding these accusations (regardless of the underlying merits), amplified
exponentially by today’s social media, subjects the target to significant, on-going reputational
damage, both economic and otherwise.
Faced with gargantuan monetary claims that now routinely range in the tens of billions of
dollars with the prospect of multi-year, multi-front litigation – costing millions of dollars in legal
fees, producing brand damage, and diverting the time and attention of senior managers, the
company has ultimately little choice but to agree to whatever settlement is demanded by the
government officials and class action lawyers. Regardless of whether the company has either
strong or overwhelming arguments on the merits, the severe damage it would suffer before
vindicating its position in court typically forces the company to agree to a settlement.
In many instances, the litigation starts with some regulatory action followed by State
Attorney General action then followed on the back end by plaintiff’s attorneys representing
private entities. We will examine some of these impacts and how we got here.
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THE RELATIONSHIP BETWEEN STATE ATTORNEYS GENERAL AND
PLAINTIFF’S ATTORNEYS IN BRINGING ACTION
For most defense counsel, the Attorney General action brought by private counsel is the
most frequent exposure that we will have to this type of government enforcement/litigation
regulation.
In many instances, State Attorney Generals target corporations as a means of advancing
their political careers. Judge Richard Posner of the United States Court of Appeals for the
Seventh Circuit described this relationship as follows:
[S]tate attorney generals are politicians, that is, they are elected rather than
appointed officials….[T]he natural ambition of a politician who holds high state
office is to be elected governor; hence, there is often… an incentive on the part of
the attorney general to bring suits that confer a political benefit on him….the
coalescence of these factors suggest a strategy for a state attorney general that is
in fact observed. The strategy consists of bringing high-profile lawsuits that
attract publicity to the attorney general and that promote the interests of politically
influential state residents[.]
Richard A. Posner “Federalism and the Enforcement of Antitrust Laws by State Attorneys
General” 2 Georgetown Journal of Law and Public Policy 5, 8-9 (2004). Case in point, consider
the career of Eliot Spitzer, who made his bones as a Wall Street busting Attorney General prior
to his fall from grace as the Governor of New York. His successor as Attorney General, Andrew
Cuomo, followed a similar path as well.
However, to place the blame solely on the shoulders of Attorney Generals is somewhat
unfair. In most instances, the ideas and theories as well as the targets for these lawsuits originate
with plaintiff’s lawyers not the Attorney General’s Office. For example, in South Carolina
5

during the discovery phase of a case involving average wholesale price (AWP) litigation over
pharmaceuticals, it was learned that the Attorney General’s Office on average receives five to six
proposals per week from private plaintiff’s counsels that identified specific companies to sue,
with specific causes of action.
Another example of this was the proposal by the Valorum Law Group, a Chicago based
Plaintiff’s firm, circulated to numerous State Attorney Generals, including South Carolina,
urging them to hire the firm and vest it with state’s parens patriae power in order to sue big food
companies for reimbursement of obesity related medicaid costs. The theory, very similar to the
theory pursued by Mississippi in the ground breaking tobacco litigation, provides an example of
some of the themes that plaintiff’s firms will use to appeal to Attorney Generals to them to bring
a particular piece of litigation. These themes include:
1. An emphasis on the particular State’s budget problems particularly in the
healthcare area and how litigation, if successful, would fill the State’s coffers in a
way that would not impose a burden on the tax payers.
2. That the parens patriae doctrine could eliminate the potential for a defendant to
use defenses that would be found in traditional products liability actions if
brought by an individual.
3. A contingency fee arrangement imposes no budget risk to the State or the
taxpayers.
4. The states could use agency investigative powers to fully develop the cases prior
to bringing suit. This argument is particularly helpful when a State may have
questions about the efficacy of a suit or whether or not it is warranted.
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Examples of proposals like the Valorum Group encompass areas such as corporate data security,
products safety, financial regulation, insurance, premiums and rates, subprime lending, labeling
of pharmaceuticals and medical devices, and the privacy of healthcare information, among
others.
In many instances, the National Association of Attorneys General (NAAG) has working
groups in a number of areas related to these types of lawsuits. These currently include:


Petroleum Products Working Group



Pharmaceutical Industry Working Group



Real Estate Working Group



Telecommunications Working Group



Banking Industry Working Group

In addition, NAAG has several standing committees which have concentrated on multistate
litigation including:


Antitrust Committee



Consumer Protection Committee



Environmental and Public Health Committee



Tobacco Committee

As a teaching point, it is important to know if you are faced with a lawsuit in one of these areas
when your State first became aware of a claim. All AG’s participate in NAAG. We were
particularly successful in South Carolina in advancing a statute of limitations defense because
while the State waited to file suit, it had been an early participant in the NAAG strategy
discussions. This provided an opportunity to argue the State knew or should have known it had a
cause of action years before it actually brought one. Additionally, discovery in these cases
7

should also ask for the original proposal of plaintiff’s counsel as well as any other proposals
related to the particular type of claim to see when the statute of limitations may be triggered.
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OVERLAPPING FEDERAL AND STATE INVESTIGATIONS AND LAWSUITS
In November 2013, in order to resolve multiple criminal and civil actions leveled against
it by the Justice Department relating to the marketing of the drug Risperdal, Johnson & Johnson
was forced to pay more than $2.2 billion, one of the largest pharmaceutical settlements of all
time. Johnson & Johnson was forced to enter this massive settlement on federal claims despite
the fact that there were multiple identical state claims pending on a variety of theories. One such
suit was State Ex Rel. Wilson v. Ortho-McNeil-Janssen Pharmaceuticals, Inc.,. Appellate Case
No. 2012-206987, Opinion No. 27502 (July 8, 2015), a copy of which is attached. At the trial of
the case in Spartanburg, South Carolina, the court imposed civil penalties against Johnson and
Johnson for alleged violation of the South Carolina Unfair Trade Practices Act totaling
$327,073,700.00.

This included an allegation of 553,055 separate violations of the South

Carolina Unfair Trade Practices Act in connection with its deceptive conduct in the marketing
and sales of Risperdal. At the South Carolina Supreme Court, the judgment was affirmed in part
and reversed in part with a total of $124,324,70.00 enforced against Johnson & Johnson. This is
notwithstanding the fact that two other supreme courts, Arkansas and Louisiana, rejected similar
claims against Johnson & Johnson.
The Johnson & Johnson example demonstrates the hazards of overlapping litigation and
regulation between state and federal entities. Even after paying the $2.2 billion to resolve the
Justice Department claims, Johnson & Johnson was still obligated to settle or defend multiple
state claims even though they were able resist some claims in some state courts. This is a model
that is finding favor with federal and state officials.
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PUSHING BACK AGAINST THE PRIVATE AG MODEL
One particular challenge that has become more prevalent are lawsuits questioning the
propriety of the contingency fee arrangement between private counsel and the state AG. This
issue will come to a head in South Carolina in September of 2015 when the oral arguments of
Cephalon, Inc. v. Wilson, in his capacity as Attorney General, 2014-001465 is heard. At the trial
court, Cephalon’s counsel challenged the propriety of a contingency fee arrangement between
private attorneys and the State Attorney General to enforce the Unfair Trade Practices Act. The
defendant argued that linking a private lawyer’s compensation to fines would affect the
government’s decision making and lead to overzealous prosecution. The trial court rejected that
argument last year and said there was no realistic possibility of such taking place. The Supreme
Court will decide whether the Attorney General may hire private lawyers on a contingency fee
basis. A copy of Cephalon’s brief is attached.
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THE USE OF NOVEL AND VAGUE STATUTES
AND THEORIES TO SUE DEFENDANTS
Enforcement officials frequently rely on novel and expansive interpretations of statutes
such as the provisions of the Federal False Claims Act (FFCA) and its various state equivalents,
the Foreign Corrupt Practices Act (FCPA); the Financial Institutions Reform, Recovery &
Enforcement Act (FIRREA); and various state statutes such as the Unfair Trade Practices Act
referenced above.
Many of these statutes like the FFCA and its state equivalents not only allow government
agencies to sue but also confer general standing on the plaintiff’s bar to act as private Attorneys
General on the government’s behalf. Under the FFCA qui tam provisions, a private individual
who brings suit may be entitled to receive a share of the government’s recovery. This potential
for contingent fee recovery creates strong incentives for private plaintiffs to bring even frivolous
FFCA claims in hopes of extracting a settlement from a corporate defendant.
This is resulted in a dramatic increase in the amount of qui tam actions with suits nearly
doubling between 2008 and 2012. In the District of South Carolina, qui tams are up 300% since
the sitting U.S. Attorney was installed. Couple this with the 29 states and the District of
Columbia that have similar FFCA statutes that allow plaintiff’s attorneys to bring qui tam claims,
and the potential for abuse is widespread.
However, the abuse is not limited to statutory remedies.

Plaintiff’s attorneys, in

conjunction with federal agencies, have sought to expand the scope of certain theories of product
liability in order to provide a more fertile field for recovery.
One such theory is “innovator liability,” which attempts to hold companies that make
brand name prescription drugs liable for injuries allegedly caused by generics.
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Because

plaintiff’s lawyers have been unsuccessful in getting courts to adopt this theory, they are
pressuring the FDA to change regulations designed to facilitate availability of generic drugs for
their own benefit. The FDA announced in November of 2013 that it was considering altering its
regulations to allow generic drug makers to unilaterally update their product labeling separate
from the corresponding brand drug. One of the consequences of such a change would be to
eliminate the preemption of certain failure to warn claims with respect to generic drugs. Prior to
issuing this ruling, the FDA staff did not meet with drug makers, physicians, pharmacists, or
health insurers. However, it did a few months before publishing the rule meet with one group,
The American Association of Justice. While ultimately the issue of innovator liability remains to
be seen, the influence that plaintiff’s attorneys have over regulation and the receptiveness and
willingness of regulators to hear from them is troubling for all defendants.
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WHAT’S DEFENSE COUNSEL TO DO?
Many of us are not involved in the regulatory process and only see the back end of the
regulatory process when State Attorney Generals and private counsel file a lawsuit. In defending
these claims it is important to first understand from your client all prior investigations, what has
been obtained by the government, and what fines or penalties may have been paid. Additionally,
to the extent that the corporation or insurer entered into a consent decree or any kind of finding
of fact, it is very important to obtain a copy and understand if any evidentiary statute limits its
use. Typically, regulatory agencies will extract as broad an admission from an entity as possible
so as to use that in subsequent enforcement proceedings whether in a courtroom or otherwise.
As illustrated above, it is important to understand the history of how the suit came to be.
The knowledge, particularly of a particular state and when it first became aware of the causes of
action or issues that give rise to the litigation can provide powerful defenses to a claim including
the statute of limitations. There should always be a consideration as to whether or not to
challenge the contingency fee arrangement of plaintiffs whether it be on constitutional grounds
or otherwise as well as trying to ascertain the terms and circumstances as well as the timing of
when counsel was retained.
Because much of this litigation is coordinated from state to state, you will typically have
a wealth of information that has already been developed in other states under other theories.
This litigation will continue to evolve under the current regulatory environment and we
can expect more, not less, private Attorney General suits and Attorney General suits seeking to
regulate our clients.
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