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In December of 2012, the EEOC adopted its Strategic Enforcement Plan in which it
identified six areas of emphasis:
1. Eliminating Barriers in Recruitment and Hiring. The EEOC will target class-based
recruitment and hiring practices that discriminate against racial, ethnic and religious
groups, older workers, women, and people with disabilities.
2. Protecting Immigrant, Migrant and Other Vulnerable Workers. The EEOC will
target disparate pay, job segregation, harassment, trafficking and discriminatory policies
affecting vulnerable workers who may be unaware of their rights under the equal
employment laws, or reluctant or unable to exercise them.
3. Addressing Emerging and Developing Issues. The EEOC will target emerging issues in
equal employment law, including issues associated with significant events, demographic
changes, developing theories, new legislation, judicial decisions and administrative
interpretations.
4. Enforcing Equal Pay Laws. The EEOC will target compensation systems and practices
that discriminate based on gender.
5. Preserving Access to the Legal System. The EEOC will target policies and practices
that discourage or prohibit individuals from exercising their rights under employment
discrimination statutes, or that impede the EEOC's investigative or enforcement efforts.
6. Preventing Harassment Through Systemic Enforcement and Targeted Outreach.
See U.S. Equal Employment Opportunity Commission, Strategic Enforcement Plan Fy 2013 –
2016. Consistent with its priorities, the EEOC has been actively pursuing enforcement activities.
LGBT
The EEOC has recently taken efforts to address discrimination against transgender
individuals as well as lesbian, gay, and bisexual applicants and employees as part of its ongoing
efforts to implement its Strategic Enforcement Plan (SEP), which it adopted in December 2012.
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The SEP includes “coverage of lesbian, gay, bisexual and transgender individuals under Title VII’s
sex discrimination provisions, as they may apply” as a top Commission priority.
The EEOC filed its first lawsuits alleging sex discrimination against transgender
individuals in the Fall of 2014. On September 25, 2014, the EEOC sued R.G. & G.R. Harris
Funeral Homes, Inc. in the Eastern District of Michigan, alleging that the funeral home discharged
its funeral director and embalmer two weeks after she gave notice that she was transitioning from
male to female. On April 21, 2015, the district court denied the funeral home’s motion to dismiss.
EEOC v. R.G. & G.R. Harris Funeral Homes, Inc., No. 14-13710 (E.D. Mich. Apr. 21, 2015). The
court rejected the EEOC’s position that transgender status is a protected class. However, the court
held that a transgender person can bring a sex-stereotyping discrimination claim under Title VII,
and allowed the case to proceed on that basis. That same day, the EEOC also filed suit against
Lakeland Eye Clinic in the Middle District of Florida, alleging that the clinic discriminated against
a transgender employee transitioning from male to female when it fired her. EEOC v. Lakeland
Eye Clinic, P.A. (M.D. Fla. Civ. No. 8:14-cv-2421-T35 AEP). That suit was settled in April 2015,
with the clinic agreeing to implement a new gender discrimination policy and provide training
regarding transgender/gender stereotype discrimination in addition to payment of damages.
Earlier this year, the EEOC concluded that denying federal employees the use of a restroom
consistent with their gender identity and subjecting them to the intentional use of the wrong gender
pronouns constitutes sex discrimination under Title VII. Lusardi v. Dep’t of the Army, EEOC
Appeal No. 0120133395 (April 1, 2015). The EEOC found that when an individual has transitioned
to the gender that reflects his or her gender identity, denying equal access to the restroom consistent
with that gender identity is sex discrimination under Title VII. The Commission noted that no
medical procedure is required as a prerequisite for equal access to facilities; rather, it is enough
that an individual identifies with a particular gender. It also stated that co-worker discomfort or
anxiety does not justify denial of such access. Additionally, the EEOC found that Lusardi was
subjected to hostile work environment harassment based on sex as Lusardi’s team leader
repeatedly called her traditionally male names and pronouns as an insult or to convey sarcasm or
would say her female name with a smirk.
Similarly, the EEOC filed suit against Deluxe Financial Services Corp. in the District of
Minnesota on June 4, 2015, alleging that the company subjected a transgender employee to sex
discrimination. EEOC v. Deluxe Fin. Serv. Corp. (No. 15-cv-02646 D. Minn.). The employee
identified as a male when originally hired, but subsequently presented at work as a female and
informed her employer that she was transgender. According to the complaint, the employee was
discriminated against and subjected to a hostile work environment when the company refused to
let her use the women’s restroom, made hurtful epithets, and intentionally used the wrong gender
pronouns to refer to her. The case is still pending.
Addressing sexual orientation in the context of federal government employees, the EEOC
recently held that a claim of discrimination on the basis of sexual orientation necessarily states a
claim of sex discrimination under Title VII. Baldwin v. Dep't of Transportation, EEOC Appeal
No. 0120133080 (July 15, 2015). The Agency dismissed the claim of sex discrimination because,
inter alia, it involved an allegation of discrimination based on sexual orientation – that complainant
was passed over for a position because he was gay - and the Agency believed that the EEOC did

not have jurisdiction over such claims. The EEOC reversed the Agency's decision, finding that a
claim of discrimination on the basis of sexual orientation necessarily states a claim of sex
discrimination. Although sexual orientation is not explicitly listed as a prohibited basis for
employment actions under Title VII, the question is whether the agency relied on sex-based
considerations or took gender into account in taking the employment action. The Commission
reasoned that an employee alleging discrimination on the basis of sexual orientation can show that
his or her employer subjected the employee to treatment that would not have occurred but for the
employee's sex, took the employee's sex into account by treating them differently based on the sex
of the persons with whom the employee associates, and/or treated the employee differently because
the employee violated fundamental sex stereotypes, norms, or expectations with respect to those
persons to whom individuals should be attracted.
Additionally, in conjunction with the Office of Personnel Management, the Office of
Special Counsel, and the U.S. Merit Systems Protection Board, the EEOC released a guide on the
rights and processes available to individuals alleging sexual orientation or gender identity
discrimination in June 2015. http://www.opm.gov/LGBTGuide. While the guide addresses
discrimination against federal workers, it provides insight for private sector employers to use in
implementing LGBT policies in the workplace. Given the EEOC’s recent efforts to address LGBT
discrimination, employers should consider amending their non-discrimination and non-harassment
policies to establish procedures for assisting transitioning employees, including providing access
to the appropriate facilities and prohibiting the use of sex stereotypes.
PREGNANCY
On June 25, 2015, the EEOC issued updated enforcement guidelines regarding the
Pregnancy Discrimination Act (PDA) in response to the U.S. Supreme Court’s recent decision in
Young v. United Parcel Services, Inc., 135 S. Ct. 1338 (2015). In Young, the Supreme Court held
that a plaintiff in a PDA case may prove discrimination by showing that an employer
accommodates a large percentage of non-pregnant workers while failing to accommodate a large
percentage of pregnant workers with similar work restrictions. However, the Court declined to
give controlling weight to the July 2014 EEOC guidelines regarding pregnancy, finding the
guidance was inconsistent with the EEOC’s prior positions, and the EEOC did not explain the
basis for the guidance.
The EEOC’s new guidance makes changes to the section on disparate treatment (Section
I.B.1) and a section on light duty (Section I.C.1). It also deletes a section that gave guidance to
employers on how to treat pregnant employees and persons similar in their ability or inability to
work (Section I.A.5). http://www.eeoc.gov/laws/guidance/pregnancy_guidance.cfm.
The revised section on disparate treatment adds an example from Young regarding evidence
that would indicate disparate treatment based on pregnancy. The guidance states:
Evidence of an employer policy or practice that, although not facially discriminatory,
significantly burdens pregnant employees and cannot be supported by a sufficiently strong
justification [indicates disparate treatment based on pregnancy, childbirth, or related
medical conditions.]

The prior guidance on light duty required employers to provide light duty to pregnant workers on
the same terms as employees injured on the job whose ability to perform job duties is similar to
pregnant workers. The new guidance deletes this section. The old section had stated that “[a]n
employer may not refuse to treat a pregnant worker the same as other employees who are similar
in their ability or inability to work by relying on a policy that makes distinctions based on the
source of an employee’s limitations (e.g., a policy of providing light duty only to workers injured
on the job.).” This new guidance now covers this issue in the section on light duty.
The new guidance mirrors the Supreme Court’s holding in Young and quotes the decision
extensively. It provides that, to establish a prima facie case of pregnancy discrimination, an
employee must show she was a member of a protected class, she sought accommodation, the
employer did not accommodate her, and the employer accommodated others with a similar ability
or inability to work. Once the employee has established a prima facie case, the burden shifts to
the employer to demonstrate a legitimate, nondiscriminatory reason for treating the pregnant
employee differently than the non-pregnant employee. The guidance notes that this reason
generally cannot consist simply of a claim that it is more expensive or less convenient to
accommodate pregnant employees. Even if the employer can articulate a legitimate,
nondiscriminatory reason, the pregnant employee can still show that the reason for different
treatment is pretextual. For example, a policy of accommodating most non-pregnant, but not
pregnant, employees with lifting limitations may give rise to an inference of intentional
discrimination.
The EEOC’s new guidance closely follows the Supreme Court’s holdings in
Young. Employers should be aware of this new guidance and ensure their light duty and leave
policies and procedures are compliant. When evaluating requests for light duty from pregnant
workers, employers should treat those workers the same as they would treat others with similar
work abilities, including those with work-related injuries.
WELLNESS PROGRAMS
On April 20, 2015, the EEOC issued proposed rules on how the Americans with
Disabilities Act (ADA) should be interpreted with regard to employer wellness programs.
Wellness programs are typically offered by employers, through health insurers, as a way to
reduce health care costs and improve health. To participate in these wellness programs,
employees may be required to undergo health risk assessments that measure body weight and
cholesterol, blood glucose, body mass index, and blood pressure levels, among other health
markers. This information is used to track the effectiveness of the wellness program. While
employees cannot be required to participate in wellness programs, employers are permitted to
offer financial incentives for doing so, consistent with the Health Insurance Portability and
Accountability Act (HIPAA) as amended by Affordable Care Act (ACA), to participating
employees. The ADA generally bars employers from asking employees about their medical
conditions unless the inquiries are job related and consistent with business necessity. It does,
however, permit voluntary medical examinations and histories that are part of a wellness
program offered by an employer. Previous EEOC guidance on disability-related inquiries and
medical examinations said that wellness programs could be considered voluntary as long as the
employer neither required participation nor penalized nonparticipants. However, it became clear

that employees choosing not to participate in the programs were being penalized by their
ineligibility to receive the financial incentives.
In the proposed rule, the EEOC acknowledges that the interpretation of the term
“voluntary” with respect to wellness programs is central to the interaction between the ADA and
HIPAA’s nondiscrimination rules: “[T]he Commission believes that it has a responsibility to
interpret the ADA in a manner that reflects both the ADA’s goal of limiting employer access to
medical information and HIPAA’s and the Affordable Care Act’s provisions promoting wellness
programs.” To be “voluntary” under the proposed rule, employees may not be required to
participate in a wellness program, may not be denied health insurance or given reduced health
benefits if they do not participate, and may not be disciplined for not participating. Additionally,
the amount of the incentive that may be offered for an employee to participate or to achieve health
outcomes may not exceed 30 percent of the total cost of employee-only coverage. Finally, medical
information must be kept confidential and employers must offer reasonable accommodations that
allow employees with disabilities to participate in the programs and receive the incentives.
However, the proposed rule does not address the Genetic Information Nondiscrimination
Act (GINA) implications of wellness programs. While GINA restricts the ability of employers to
obtain and use genetic information, as with the ADA an exception is made for voluntary wellness
programs that meet certain requirements. Although an employer may not offer a financial
incentive to employees for providing genetic information, they may offer such incentives for
completing a health risk assessment that includes family medical history or other genetic
information, as long as it is made clear that the incentive is available even if the participant does
not supply the genetic information. The EEOC has stated its intention to issue guidance
addressing the issue later this year. Until then, the extent to which GINA affects an employer’s
ability to condition incentives on a family member’s participation in a wellness program remains
unclear.
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I.

Introduction

Established in 1935, the National Labor Relations Board (“NLRB”) is an independent federal
agency that administers and enforces the National Labor Relations Act (“NLRA”). The NLRA
is the primary federal statute governing the labor relations of employee and employers in the
private sector. The NLRB has two primary functions: (1) to conduct secret-ballot elections
among employees to determine whether or not the employees wish to be represented by union;
and (2) to investigate, prosecute, and resolve statutorily defined unfair labor practices by
employers and unions. The NLRB may also engage in rulemaking as necessary to carry out the
provisions of the NLRA.
Unlike the EEOC, the NLRB acts only on those cases brought before it and does not initiate
cases. All proceedings originate with the filing of charges or petitions by employees, labor
unions, private employers, or other private parties. After a charge is filed, it is investigated by
the regional field examiners and attorneys. More than half of the charges filed are withdrawn or
dismissed. If the investigators find that a charge has probable merit, it is either settled by
agreement of the parties or the Regional Director issues a complaint detailing the alleged
violations.
In fiscal year 2014, approximately 20,415 charges alleging unfair labor practices were filed. Of
these charges, 6,504 were resolved by settlement and 1,216 complaints were issued. In the past
fiscal year the NLRB recovered approximately $44,653,458 on behalf of employees as back-pay
or reimbursement of fees, dues, and fines. The NLRB also obtained offers of reinstatement for
3,240 employees.
II.

Why You Should Care

The NLRB’s recent decisions have the potential to impact virtually all private employers not just
those with union employees. For example, employee handbooks and social media policies
appear to be a hot button issue and may be subject to close scrutiny by the NLRB if an employee
complains.
The case of Alternative Energy Applications, 361 NLRB No. 139 (2014) demonstrates how
important it is to stay on top of NLRB decisions. In this case, an employee asked for a raise
almost immediately upon being hired and the employer subsequently discharged the employee.
In response to an OSHA investigation, counsel for the employer sent a written response to
OSHA denying that the employee was terminated for filing an OSHA complaint and instead
stating:
[Employee] had significantly undercut morale among Alternative Energy’s small
group of employees. [Employee] had disclosed his rate of pay to other employees,
promoting the mother of another employee to complain…

This admission resulted in an NLRB finding that the employer unlawfully instructed the
employee not to discuss the wage increase he was given.
III.

Selected Cases
a. Browning Ferris Industries, 362 NLRB No. 186 (Aug. 27, 2015)

In a 3-2 decision issued in August 2015, the NLRB expanded the scope of who may be
considered a joint employer under the NLRA. According to the decision, the revised standard
was adopted in order to “better effectuate the purposes of the Act in the current economic
landscape.”
Under the new standard, the threshold for determining joint employer status is lower making it
more likely that entities such as staffing agencies, franchisors, and contractors will be considered
“joint employers.” This is significant because entities may now be subjected to additional
bargaining obligations and potential joint liability for unfair labor practices.
Specifically, the Board found that Browning Ferris Industries (“BFI”) was a joint employer with
Leadpoint, a company that supplied employees to BFI for work functions such as cleaning and
sorting recycled products. In reaching this decision, the Board noted that it “will no longer
require that a joint employer not only possess the authority to control employees’ terms and
conditions of employment but also exercise that authority.” Instead, under the new standard, the
Board will evaluate the evidence to determine “whether a user employer affects the means or
manner of employees’ work and terms of employment, either directly or through an
intermediary.”
For instance, the NLRB identified the following factors as indicating potential control: (1) the
ability to require a subcontractor to “meet or exceed [BFI’s] own standard selection procedures
and tests,” (2) the requirement that “all applicants undergo and pass drug tests,” (3) the ability to
forbid “the hiring of workers deemed by BFI to be ineligible for rehire,” and (4) the existence of
a cost-plus contract.
b. Northwestern University, 362 NLRB No. 167 (Aug. 17, 2015)
In January 2014, Northwestern University football players filed a petition seeking representation
by the College Athletes Players Association for purposes of collective bargaining. The main
issue in the case was whether or not the football players were employees under the NLRA.
In its August 17, 2015 decision, the Board did not decide whether the football players were
employees. Instead, it exercised its discretion to decline jurisdiction. Therefore, the petition
was dismissed and the football players were denied unionization.

The Board’s decision that “it would not promote stability in labor relations to assert jurisdiction
in this case” was based on two reasons. First, the nature of sports leagues, namely the control
exercised by the league over individual teams, does not lend itself to the assertion of jurisdiction
over just one team. Second, the “composition and structure” of FBS football is fragmented. Of
the approximately 125 colleges and universities that participate in FBS football, all but seventeen
are state-run institutions over which the Board cannot assert jurisdiction.
The Board did note, however, that “subsequent changes in the treatment of scholarship players
could outweigh the considerations that motivated its decision to decline jurisdiction in this case.”
c. Fresh and Easy Neighborhood Market, 361 NLRB No. 12 (Aug. 11, 2014)
A cashier at Fresh and Easy Neighborhood market left a message for her supervisor on a breakroom whiteboard. The message was subsequently changed to include the word “tits” instead of
tips and a picture of a worm or peanut urinating on the employee’s name was added. In response,
the employee notified her supervisor and filed an internal sexual harassment complaint. To
support her claim, the employee drew a picture of the altered message and asked co-workers to
sign it. These co-workers then complained that they felt forced into signing the document and
one filed a “bullying” complaint.
The company’s human resources manager investigated the complaint and questioned the
employee about why she felt she needed her co-workers’ signatures. The manager also
instructed the employee not to obtain any further statements from co-workers while the manager
completed the investigation, but told the employee that she could talk to other employees and ask
them to be witnesses for her. After the investigation, the employer disciplined the employee who
altered the message. The employee who complained was never threatened with or disciplined
for her actions.
A month after the incident, the employee filed an unfair labor practice charge against her
employer alleging that the HR manager infringed on her Section 7 rights by “interrogating” her
about her statements to co-workers and asking her to refrain from obtaining witness statements.
In a 4-1 decision the majority of the Board reversed the Administrative Law Judge in part and
overruled the Board’s prior holding in Hollling Press, Inc., 343 N.L.R.B. No .301 (2004). The
Board found that the employee was engaged in “concerted activity” when she sought assistance
from her co-workers in raising her sexual harassment complaint to their employer. The dissent
and concurrence, on the other hand, both disagreed with the majority’s view that employee
communications concerning individual lawsuits are generally protected by the NLRA and
employer restrictions on such communications must be “narrowly tailored.”
Despite this holding and broadened view, the majority still agreed with the Administrative Law
Judge that the employer’s actions did not violate the employee’s Section 7 rights. The human
resource manager’s request to not obtain additional statements was “narrowly tailored” to the

manager’s legitimate interest in conducting an investigation into the alleged sexual harassment
and the questioning about why the employee obtained statements from her co-workers was in
response to the co-workers complaints.

d. Babcock & Wilcox, 361 NLRB No. 132 (Dec. 15, 2014)
In this case, involving the allegedly unlawful discharge of a union steward, the Board changed
the standard for deferral to arbitration awards in matters within the Board’s jurisdiction. Under
the new standard, the Board will not defer unless (1) the arbitrator has been explicitly authorized
to decide the statutory issue; (2) the arbitrator was presented with and considered the statutory
issues or was prevented from doing so by the party opposing deferral; and (3) NLRB law
reasonably permits the award.
e. Purple Communications, 361 NLRB No. 126 (Dec. 11, 2014)
The issue before the Board in Purple Communications was whether employees have a baseline
Section 7 right to use the employer’s email system for Section 7 purposes, even where the
employer has a uniformly enforced rule that prohibits all non-business use of the email system.
In December 2014, the NLRB held that yes, except in very limited circumstances 1, employers
are required to open their corporate email system to union organizing by employees and to group
discussions among employees about the terms and conditions of employment during non-work
time. This does not mean, however, that employers are required to open their email to union
organizers or other non-employees. Further, only those employees who use the corporate email
system to do their jobs are required to be given access for union activities.
Based on this decision, employers should consider conducting an overall review of their
corporate email policies for compliance with Section 7. For example, policies banning all nonbusiness use of corporate email systems need to be revised.
f. Murphy Oil, 361 NLRB No. 72 (Oct. 28, 2014)
Reaffirming D.R. Horton, Inc. 357 NLRB 184 (2012), a majority of the Board found that an
employer violates Section 8(a)(1) of the NLRA by maintaining and enforcing mandatory
arbitration agreements that waive employees’ rights to maintain class or collective actions. The
Board reasoned that employees would reasonably believe that such agreements barred them from
filing charges with the Board. The Board also reiterated that mandatory agreements which
The Board indicated that the “special circumstances” exception is exceptionally rare as, despite studies indicating a
correlation between employee distraction and patient safety, the hospital setting was not sufficient to create an
exception to the email requirement. See UPMC, 362 NLRB No. 191 (Aug. 27, 2015).

1

require individual arbitration are unlawful because they restrict employees’ substantive Section 7
rights to pursue their work-related legal claims together.
i.

On Assignment Staffing Services, Inc., 362 NLRB No. 189 (Aug. 27,
2015)

“The issue presented in this case was whether, consistent with D.R. Horton, Inc. and Murphy Oil,
an employee could lawfully require its employees, as a condition of employment, to be bound to
an agreement that limits resolution of all employment-related claims to individual arbitration,
unless employees follow a procedure to opt out of the agreement before it takes effect 10 days
after receiving it.” The Board answered no. In other words, an employer cannot save an
arbitration agreement by including an opt-out provision.
ii.

Flyte Tyme, 362 NLRB No. 46 (Mar. 30, 2015)

Charging Party sought to withdraw his charge due to a class-wide settlement agreement with the
employer to settle the related collective and class action lawsuit for alleged violations of federal
and state wage-hour laws. As part of the settlement agreement, the parties also agreed to resolve
the unfair labor practice matter.
The Board denied the Charging Party’s motion to withdraw his pending charge holding that a
settlement that does not remedy the class action waiver issue will not be honored or approved by
the Board.
IV.

Employee Handbooks
a. 2015 Office of the General Counsel Report

In an effort to educate employers regarding its positions with respect to employee handbooks, in
March 2015, the NLRB’s Office of the General Counsel issued a report, which, in part, outlined
problematic handbook provisions, explained the NLRB’s position, and provided lawful
alternative language. It should be noted, however, that these are just the positions of the General
Counsel and the memorandum is not necessarily an indicator of how the NLRB will rule.
The General Counsel’s report stressed that the most important consideration in drafting
employee policies is how the policies will reasonably be construed by employees. If employees
could reasonably view the policy as restricting their right to improve their pay and working
conditions, the NLRB will consider the policy unlawful even if that was not the employer’s
intent. A summary of some of the specific issues addressed by the General Counsel is provided
below.
Confidentiality Policies

Under Section 7 of the NLRA, employees have a right to discuss their wages and other terms and
conditions of employment with others. To avoid violating this section of the NLRA, employers
need to carefully draft any employee handbook provisions prohibiting employees from
disclosing information.
For example, the NLRB concluded that a blanket provision prohibiting employees from
disclosing an employee handbook to “unauthorized parties” violated Section 7 since the
handbook contains many of the terms and conditions of employment. Similarly, a confidentiality
provision requiring employees to keep their “employee pin number and other personal
information” confidential is overly broad.
To avoid violating the NLRA, confidentiality provisions need to be drafted in a manner that does
not give the impression that the terms and conditions of employment are covered by the policy.
Below is the handbook disclosure provision approved by the NLRB:
This…Handbook …is the property of [employer]. No part of this handbook may
be reproduced or transmitted in any form or by any means, electronic or
mechanical, including photocopying, recording, or information storage and
retrieval system or otherwise, for any business/commercial venture without the
express written permission of [employer]. The information contained in this
handbook is strictly limited to use by [employer] and its employees. The
disclosure of this handbook to competitors is prohibited. Making an unauthorized
disclosure of this handbook is a serious breach of [employer’s] standards of
conduct and ethics and shall expose the disclosing party to disciplinary action and
other liabilities as permitted under law.
Office of the General Counsel Memorandum GC 15-04, dated Mar. 18, 21015 at p. 26.
Media Policies
The NLRB recognizes that employers have a legitimate interest in insuring that employees’
statements are not construed as being official statements or positions of the employer.
Nonetheless, social media policies that can be construed to prohibit employees from commenting,
negatively or positively, about their employer are deemed overly broad by the NLRB. Further,
policies broadly prohibiting the posting of photographs taken on company premises or at
company events are unlawful. Such policies discourage employees from engaging in lawful
Section 7 activities such as documenting a safety concern or posting a photo of a picket sign.
Additionally, the statement “if you wish to make a complaint or report a complaint or troubling
behavior, please follow the complaint procedure in the applicable Company Policy,” was
determined to have a chilling effect on an employee’s right to communicate employment-related
complaints to persons or agencies other than the employer.

Policies preventing employees from using a company trademark without consent also improperly
prohibit employees from using such trademarks on picket signs or in other lawful protest activity.
Therefore, employers should carefully consider all of its social media policies and only limit
employees from speaking on behalf of the company.
Some of the social media provisions approved by the NLRB are as follows:





“Do not comment on trade secrets and proprietary Company information (business,
financial and marketing strategies) without the advance approval of your supervisor,
Human Resources and Communications Departments.”
“Do not make negative comments about our customers in any social media.”
“You MAY NOT do any of the following:
o Due to the potential for issues such as invasion of privacy (employee and
customer),
sexual
or
other
harassment
(as
defined
by
our
harassment/discrimination policy), protection of proprietary recipes and
preparation techniques, Crew Members may not take, distribute, or post pictures,
videos, or audio recordings while on working time. Crew Members also may not
take pictures or make recordings of work areas. An exception to the rule
concerning pictures and recordings of work areas would be to engage in activity
protected by the National Labor Relations Act including, for example, taking
pictures of health, safety, and/or working condition concerns or of strike, protest
and work-related issues and/or other protected concerted activities.
o Use the Company’s (or any of its affiliated entities) logos, marks or other
protected information or property for any business/commercial venture without
the Legal Department’s express written authorization….”

Employee Conduct
Any rules regarding employee conduct need to be carefully reviewed to insure that they could
not reasonably be construed to restrict employees from engaging in protected discussions with
co-workers. For example, a rule prohibiting employees from making “insulting, embarrassing,
hurtful or abusive comments about other company employees online,” and instructing employees
to “avoid the use of offensive, derogatory, or prejudicial comments,” was determined to be
unlawfully overbroad. The NLRB reasoned that conversations and debates concerning protected
concerted activity is often contentious and the above rule could be viewed by employees as
limiting their ability to honestly discuss such subjects. Further, the rule could be construed to
unlawfully limit employee criticism of supervisors and managers.
Similarly a policy prohibiting employees from sending “unwanted, offensive, or inappropriate
emails,” is vague and overly broad. To avoid violating Section 7 of the NLRA, additional
context and examples should be provided to employees.

Policies regarding employee conduct that the NLRB approved include policies that prohibit
employees from: (1) “making inappropriate gestures, including visual staring, and (2)
“threatening, intimidating, coercing, or otherwise interfering with the job performance of fellow
employees or visitors.”

b. Casino San Pablo, 261 NLRB No. 148 (Dec. 16, 2014)
The Respondent employer in this matter argued that the allegations relating to its employee
handbook were moot because it had revised the handbook and it no longer contained any of the
contested policies. The Board, however, held that an employer cannot simply “fix” a handbook
after a charge has been filed or a complaint has issued and thereby resolve the matter. “In order
for a repudiation to serve as a defense to an unfair labor practice finding, it must be timely,
unambiguous, specific in nature to the coercive conduct, and untainted by other unlawful
conduct. In addition, there must be adequate publication of the repudiation to the employees
involved, and the repudiation must assure employees that, going forward, the employer will not
interfere with the exercise of their Section 7 rights.”
c. Boch Honda, 362 NLRB No. 83 (Apr. 30, 2015)
The Board in this matter also found that the employer did not effectively repudiate its 2010
unlawful policies by the issuance of a new handbook in 2013. Even if the new handbook
completely corrects some of the allegedly unlawful policies, the employer is still required to post
notice regarding these policies.
d. Landry’s Inc. (Bubba Gump Shrimp), 326 NLRB No. 69 (Apr. 16, 2015)
In this matter, a complaint was filed based on the May 2012 version of an employee handbook.
This version, however, had already been superseded by an October 2013 version at the time the
complaint was filed. Since there were no allegations that the October 2013 version was unlawful,
there was no violation.

Getting to Know Each Other: How In-House and Outside
Counsel can Improve Relationships in the Legal Profession’s
“New Normal”
By: Alan Bryan
Legal Administration & External Affairs – Outside Counsel Management
Wal-Mart Stores, Inc.
The attorney-client relationship has rapidly evolved in recent years. For one thing,
technological advancements have changed the way we communicate with each other. Years ago,
attorneys drafted documents with carbon copy paper and dictated correspondence to assistants
who took short hand before mailing out letters to adversaries and clients. Today, attorneys have
copiers, use voice-recognition technology, and send countless emails rather than traditional mail.
Technology has created efficiencies and connected us like never before. Yet in many ways,
technology has also served to over-work us and erode our personal interaction and relationships.
Economic realities have also changed the way attorneys do business with their clients,
and how clients conduct their businesses. From consolidation of companies to globalization of
the marketplace, the economic landscape continues to transition. The so-called Great Recession
has played its own part. Companies are reassessing their amount of legal spend and looking for
ways to reduce the same. Meanwhile, there is a growing need for new kinds of legal spend with
the exponentially expanding regulatory scheme of our government and increased litigation of all
types. Like never before, outside counsel and their in-house counterparts are being tasked with
the paradoxical goal of finding ways to provide the best legal services to the companies they
each represent while cutting costs.

To borrow from Mohamed El-Erian’s often overused financial expression, the “new
normal” for the legal profession is here. Often lost in the shuffle of this “new normal” is the
once personal and stable relationship between in-house and outside counsel. No longer are there
the same opportunities for personal interaction, lunch meetings, and client development events as
in days past. Increasingly, those working in corporate legal departments see outside counsel only
a few times a year at conferences or internal meetings, and for some that low level of interaction
is even non-existent. It is imperative, therefore, that both in-house attorneys and the outside
counsel they hire get to know one another in other ways to determine how each can best serve
their mutual client.
Know Your In-House Counsel
What can attorneys in private practice do to strengthen their relationships with in-house
counsel when the opportunities for personal client development are fleeting at best? One answer
is to strengthen the bond with both the company and individual in-house attorney through other
forms of interaction, as well as a little research. A deep dive into the needs and expectations of
the company and its internal attorneys provides the private practitioner the best chance at
solidifying a relationship which is often maintained through nothing more than phone
conversations and emails.
To start, get to know your client. Know its business, its inner workings, its primary
objectives, its culture, and anything which you can do to support it through your legal services.
When an in-house attorney engages a law firm, he or she expects that the firm’s attorneys will
spend time learning about the company and be mindful of what they learn when answering
requests for proposals, interacting with employees, or representing the company in litigation or

projects. An easy way to learn more is to read everything you can find about the company from
its historical background to its SEC filings. Another way is to simply ask questions in the
beginning of the relationship. No in-house attorney can expect a new outside counsel to know
everything they need to know about the company. They should expect (and hope) that outside
counsel asks for a conference with the in-house attorney to learn about the business and establish
expectations of the assignment. This type of early engagement by outside counsel demonstrates
loyalty and an interest in getting to know the client. Long term benefit to the relationship will
more than make up for the time spent.
In addition to knowing the company, outside counsel should get to know the in-house
attorney or adjuster who is his or her primary link to the client. Private practitioners are faced
with an ever-changing “face” of the client. Gone are the days when outside counsel could
reliably deal with the same company attorney or representative for years on end. In today’s
landscape, outside counsel may have a new individual in-house attorney or adjuster every few
months. It behooves them to know the individual’s preferences on reporting, case handling, or
billing practices early. As with the learning process about the company, outside counsel should
take the time to get to know their company’s in-house counsel. A few examples of what inhouse counsel would like outside counsel to know about them include the following:
 Share the Strategy/Instructions – In-house attorneys want outside counsel to provide
their instructions or guidelines to the entire team. They expect that all attorneys on
the company’s team know and understand them, even when in-house counsel does
not have direct contact with all firm personnel. Also, in-house attorneys want to be
kept apprised of strategy decisions and weigh-in on the same.
 Budgets – These are more important to in-house attorneys and adjusters than many
outside counsel may realize. Though everyone involved knows that budgets are
subjective and can fluctuate, it is imperative to most businesses that budgets are
followed to the extent possible. It gives a certainty to the task and the company relies
on them when planning. Most outside counsel should remember that the overall legal

budget of most companies represents “red ink” to the business, so staying under or
within a matter budget decreases the detriment to the business.
 Early Assessment – When an early assessment saves legal fees, in-house counsel
feels as though outside counsel is really on his team. This can take the form of advice
to settle early without incurring litigation costs or advice which prevents entering into
an inadvisable merger. In any instance, early matter assessment demonstrates that
outside counsel is willing to put the client’s best interest before his or her own.
 No Surprises – Nothing upsets a company like surprises. (See the above regarding
budgets.) Outside counsel should keep in-house counterparts informed early and
often through reporting or otherwise. Even the worst news is more tolerable when
there is sufficient time to plan any available response.
 Fair Billing – Much has been written on the billable hour and alternative fee
agreements. Attorneys differ on which arrangement is best for them, but one thing is
certain about all of them. Fair billing practices build trust. Whatever your billing
arrangement, be fair to the client and in-house attorney; he or she will be fair to you,
and in the long run reward you with a stronger and longer relationship.
 Remember an In-House Attorney is….an Attorney – In-house counsel often lament
that their outside counsel counterparts seemingly forget that they, too, have been to
law school or practiced in the same area they now manage. When outside counsel
over-explain simple legal principles, over-bill, or even speak down to in-house
attorneys, a frustration builds which disconnects the relationship. Get to know the
background of your client’s attorney contact and never forget that he or she has likely
been in the same battle before.
Know Your Outside Counsel
The client is responsible for the decisions made and money spent in any legal matter.
Holding the purse strings, however, should not mean that in-house counsel has no reciprocal
responsibility to get to know outside counsel. In-house attorneys must also engage for the good
of the company and the working alliance between the attorneys.

Knowing your panel counsel

leads to more appropriate case assignments, efficient partnerships, and, ultimately, better results.
For instance, at times a case, project, or deal will require “local” expertise – someone
who knows the judges, the jury make-up, or the local planning commission. Sometimes
litigation requires a “go to” or “bet the company” litigator who may not be well-known but who

will get results. Certain litigation or appeals may require an attorney whose very name on the
pleadings speaks volumes. First, in-house counsel should get to know approved and potential
outside counsel for the company, and then when necessary you can better match the attorney to a
particular assignment.
An informed in-house attorney should also understand comparable market rates for
subject matters and jurisdictions. Today, there are attorneys who ask for seemingly exorbitant
rates. Some ask for close to and even over one thousand dollars an hour (and you thought we
would not see the day). Some would say they are worth it; others would say that this is
outrageous. No matter the camp in which you sit, one thing is certain: An acceptable billable
rate to in-house attorneys is less what outside counsel thinks he is worth, and more about the
value the in-house attorney thinks he brings. When in-house counsel search for attorneys to
work for the company, they should ask themselves not whether the price is right but whether the
price reflects the value received by the company.
Perhaps the biggest unknown when an in-house attorney vets a potential company
advocate is whether their working relationship will be harmonious. In other words, will the two
attorneys, both serving in different roles for a common cause, mesh in a way that is successful
for the company?
To help make it successful, in-house attorneys should begin the relationship by making
the goals of the engagement clear, and then revisit and re-tool those goals as necessary. State the
objectives clearly, early, and often. Outside counsel should have no question what is to be
accomplished in what timeframe and for how much. In-house counsel should remember also to
give feedback – the good and bad – to outside counsel. One of the most frustrating things for

outside counsel is not knowing one way or the other whether the work performed is that desired.
Many attorneys naturally gravitate to the critical, but it is important to give positive feedback,
too. This builds confidence in outside counsel and helps him or her understand expectations and
desires of you, the legal department, and the company.
Finally, and to the best extent possible given the “new normal” discussed, in-house and
outside counsel should establish a relationship which is professional but friendly. Kinship breeds
trust. Trust is a cornerstone of open communication. Open communication between in-house
and outside counsel leads to the best results. It can be the difference in a one-time assignment
and an attorney-client relationship that lasts for years.
Conclusion
Nothing described above is ground-breaking or unknown to attorneys in company legal
departments or private law firms. It is important, however, to revisit these and other ideas now
and then to foster better relationships between in-house and outside counsel. Creating and
developing these relationships results in more effective legal representation for the client. That
should still be the overall goal for both in-house and outside counsel navigating the “new
normal” of the legal profession.

ETHICAL CONSIDERATIONS FOR THE
JOINT REPRESENTATION OF A COMPANY AND ITS EMPLOYEE
E. Paige Sensenbrenner, J.D. and Don S. McKinney, J.D., Ph.D.

It is commonly said that corporations act through their employees and board of directors.
Frequently, the “face” of a company is the company’s employees, whom the company trains
about its products or services, educates about its risks and benefits, and communicates important
information about its comparative superiority to similar products or services in the market.
When the employee’s conduct may be an issue in a lawsuit against the company,
plaintiffs’ counsel must decide whether to name the employee as a party defendant, or simply
allege his or her conduct in the suit and claim the company is liable under respondeat superior
for that conduct.

The frequently murky employment and/or agency relationship between

employees and companies may tip the scales toward naming the employee-representative as an
individual defendant, along with the company whose product/service he or she promotes. The
desire to defeat federal diversity jurisdiction by suing an in-state employee may tip the scales
even further. When this happens, the corporate defendant understandably prefers for its counsel
to defend the employee as well as the corporation to avoid paying fees to an additional lawyer
and to facilitate cooperation among defendants. When a company asks a law firm to represent
the company and its employee, the firm must consider whether it may accept the joint
representation, consistent with the applicable ethical rules governing conflicts of interest,
waivers, and informed consent.
It is important for the law firm and client to get this right. A representation involving a
conflict of interest may lead to a disciplinary or professional liability claim against the lawyer.
Opposing counsel might seek a strategic advantage by raising the conflicts issue at an
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inopportune time during litigation, creating a distraction from the merits of the case, and setting
the stage for a battle over disqualification.
Model Rule of Professional Conduct 1.7 sets the ethical standard that applies in most
states:
Rule 1.7 Conflict Of Interest: Current Clients
(a)

Except as provided in paragraph (b), a lawyer shall not represent a client if
the representation involves a concurrent conflict of interest. A concurrent
conflict of interest exists if:
(1)
(2)

(b)

the representation of one client will be directly adverse to
another client; or
there is a significant risk that the representation of one or
more clients will be materially limited by the lawyer's
responsibilities to another client, a former client or a third
person or by a personal interest of the lawyer.

Notwithstanding the existence of a concurrent conflict of interest under
paragraph (a), a lawyer may represent a client if:
(1)

(2)
(3)

(4)

the lawyer reasonably believes that the lawyer will be able
to provide competent and diligent representation to each
affected client;
the representation is not prohibited by law;
the representation does not involve the assertion of a claim
by one client against another client represented by the
lawyer in the same litigation or other proceeding before a
tribunal; and
each affected client gives informed consent, confirmed in
writing.

Additional guidance for joint representations is provided by Comment 29 to Model Rule
1.7, which states:

2

Special Considerations in Common Representation
[29] In considering whether to represent multiple clients in the same matter, a
lawyer should be mindful that if the common representation fails because the
potentially adverse interests cannot be reconciled, the result can be additional
cost, embarrassment and recrimination. Ordinarily, the lawyer will be forced to
withdraw from representing all of the clients if the common representation fails.
In some situations, the risk of failure is so great that multiple representation is
plainly impossible. For example, a lawyer cannot undertake common
representation of clients where contentious litigation or negotiations between
them are imminent or contemplated. Moreover, because the lawyer is required to
be impartial between commonly represented clients, representation of multiple
clients is improper when it is unlikely that impartiality can be maintained.
Generally, if the relationship between the parties has already assumed
antagonism, the possibility that the clients' interests can be adequately served by
common representation is not very good. Other relevant factors are whether the
lawyer subsequently will represent both parties on a continuing basis and whether
the situation involves creating or terminating a relationship between the parties.
When counsel is offered the representation of the company and its employee, several
steps should help to ensure there is no conflict of interest in the joint representation. First, like
with any new representation, both the company’s and the employee’s names should be compared
to the firm’s conflicts database to confirm neither is or has been adverse to the firm. Second,
assuming the firm’s conflicts are clear, counsel should review the plaintiff’s complaint carefully
to identify the reason for the employee’s inclusion as a defendant.

Are the allegations

“boilerplate” sorts of claims that the employee “knew or should have known” about an alleged
tort? Or does the complaint describe specific allegations of wrongful conduct by the employee,
such as affirmative misstatements about product indications for use that are inconsistent with
product labeling? Does the complaint allege improper financial or other incentives to customers,
or reliance on the employee’s statements or expertise? Are there specific allegations suggesting
that the employee may have veered away from authorized company positions about its products
or, worse, may have “gone rogue” in a brazen effort to generate increased sales by improper or
unauthorized means. Such factors will have a bearing on whether a joint representation is
3

possible. See, e.g., Felix v. Balkin, 49 F. Supp. 2d 260 (S.D.N.Y. 1999) (disqualifying counsel
from representing employer after failed joint representation); Bonner v. Guccione, 1997 WL
91070 (S.D.N.Y. Mar. 3, 1997) (analyzing potential conflicts issues and requiring parties to read
court’s opinion to ensure they understand the issues); Tavarez v. Hill, 23 Misc. 3d 377, 381, 870
N.Y.S.2d 774, 777 (Sup. Ct. 2009) (finding an impermissible conflict existed where defense firm
represented both the individual driver as well as the leasing company from which the driver
obtained the vehicle because the company’s summary judgment motion, if granted, would have
left the driver solely responsible for any negligence); Compare: Frontline Commc'ns Int'l v.
Sprint Commc'ns Co. L.P., 232 F. Supp. 2d 281, 288 (S.D.N.Y. 2002) (ruling against
disqualifying counsel because the violation of the Code of Professional Conduct did not
“taint[]the integrity of the proceeding before the court”.).
Third, in the role of attorney for the corporation under Rule 1.13, counsel should conduct
a preliminary investigation by speaking with the corporate employee-representative who offered
the representation to the firm, and inquire whether, in his or her view, the allegations in the
complaint, combined with the company’s knowledge of other relevant facts, reflect any concern
that the employee’s statements or conduct were not authorized or, worse, expressly prohibited.
In this conversation, counsel should attempt to discover the likelihood, based on the allegations
of the complaint, or based on the company’s knowledge, that the company may have to distance
itself from the employee’s statements or conduct or, worse, completely disown them as beyond
the course and scope of the employee’s authority.
Fourth, counsel should interview the employee defendant for the purpose of gaining his
or her general response to the allegations in the complaint and to help determine whether a joint
representation is possible. In this interview, counsel should make it very clear that he or she has
4

been retained by the company and that anything discussed will be used for the company’s
benefit. He or she should further disclose that the company is attempting to determine whether
one lawyer can represent both the company and the employee, or whether separate lawyers are
required. Counsel should then review the plaintiff’s allegations with the employee and inquire
whether the employee believes there will be adversity with the company.
Fifth, based on the very preliminary investigation, counsel must, in consultation with the
corporate client, make a judgment about whether the joint representation of the employee is
possible under Rule 1.7 or any other applicable rule about concurrent representation in the
relevant jurisdiction. The decision at the ends of the polar extremes can be rather simple: on one
end, if the complaint and investigation strongly suggest the employee is simply named as a
defendant to defeat diversity and not because of any unauthorized or rogue acts that the company
may eventually need to disown, joint representation is possible.

At the other end, if the

complaint and/or preliminary investigation suggest frank misconduct that has a clear bearing on
the case, then joint representation is probably not possible, and the company and employee
should have separate counsel. If it seems likely there will be adversity between the company and
the employee, then joint representation is usually not possible under Rule 1.7.
Finally, where joint representation is possible, counsel should prepare an engagement
letter to each client that explains the scope and terms of the representation, explains that there is
apparently no conflict of interest in the joint representation, and, most importantly, explains that
all information will be shared with both defendants, with no attorney-client privilege that
includes one but excludes the other. The engagement letter should expressly seek each client’s
written informed consent to the joint representation. In addition, the engagement letter should
explain what will happen in the event a conflict of interest becomes apparent in the future. In
5

some cases, the engagement letter will disclose that if adversity emerges during the
representation, this will result in a review of the joint representation, with the possibility that
counsel might have to withdraw from representing one or both parties. Many corporate clients
will want it made clear in the engagement letter that if direct adversity or hostility develops
between the clients, the lawyer will withdraw from representing the employee defendant,
continue to represent the corporate defendant, and will be permitted to use all information in her
possession for the benefit of the corporate client, even if that causes harm to the employee
defendant.
This “prospective waiver of future conflicts” has been controversial. In ABA Informal
Opinion 1441 (1979), the ABA Ethics Committee held that such a waiver would be suspect at
best. The committee concluded that the subsequent use of confidential information from a client
against that client was contrary to the essence of the attorney-client relationship, and that any
waiver of the right to confidentiality should be avoided. However, New York City Opinion
2004-02 (June 2004) considered the multiple representation of an employer and employee in the
context of a government investigation. The opinion advised that a firm may represent both the
corporate client and its employee if a disinterested lawyer would conclude that the joint
representation is in the interest of both parties, and both parties give informed consent. The
opinion explained that whether the “disinterested lawyer” test is satisfied usually depends upon
the employee’s specific knowledge, the laws and regulations involved, and the scope of the
matters at issue. A lawyer who undertakes a joint representation must continually monitor the
situation and be willing to reevaluate whether the disinterested lawyer test continues to be
satisfied as the litigation proceeds. The committee specifically suggested consideration of a
prospective waiver that would permit counsel to continue to represent the corporate defendant if
6

adversity emerged during a joint representation, and stated further that the corporation might be
advised to retain separate counsel to advise the employee about the waiver. See Kempner v.
Oppenheimer, 662 F. Supp. 1271 (S.D.N.Y. 1987) (permitting lawyer to remain as counsel for a
corporate defendant after jointly representing an employee defendant, based on the lack of
expectation of confidentiality between co-parties under New York law); See also, In re Teleglobe
Commc'ns Corp., 493 F.3d 345, 366 (3d Cir. 2007), as amended (Oct. 12, 2007) (“[B]ecause coclients agree to share all information related to the matter of common interest with each other
and to employ the same attorney, their legal interests must be identical (or nearly so) in order that
an attorney can represent them all with the candor, vigor, and loyalty that our ethics require.”).
The California appellate court in Zador Corp. v. Kwan, 1995 Cal. App. Lexis 65 (6th
Dist. 1995), approved this type of prospective waiver when it reversed a trial court’s
disqualification of a firm after a conflict arose during a joint representation. The California court
of appeal relied upon a very detailed and robust written waiver of future conflicts in which the
party seeking disqualification had expressly waived the right to such a course when the joint
representation was begun. The Zador form of waiver should be considered a model for any
lawyer who contemplates a joint representation.
Joint representations are plainly authorized under the Model Rules of Professional
Conduct and may be undertaken with appropriate safeguards that protect the clients’ interest and
meet the ethical requirements of the legal profession. Done well, joint representations can be
cost-effective and successful, with clear benefits to both lawyer and clients.
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I.

Health Administration, News Release, Aug. 1, 2011,
available
at
https://www.osha.gov/pls/oshaweb/owadisp.show_doc
ument?p_table=NEWS_RELEASES&p_id=20394.

Introduction

Dating back to the Civil War and the passage of
the False Claims Act (“FCA”), the federal government
has relied ― and continues to rely ― on
whistleblowers to aid in the government’s ability to
enforce regulatory laws and protect various
government programs. The federal government simply
lacks the limitless legal and investigative resources
needed to do it entirely on its own. To this end,
Congress has passed numerous regulatory statutes
containing specific incentives that reward and protect
whistleblowers for coming forward, including bounty
programs and private causes of action to combat
employer retaliation. This paper focuses on giving
insight to the in-house counsel about those
whistleblower statutes and their key provisions.
II.

A major type of protection afforded to
whistleblowers by OSHA comes in the form of antiretaliation laws. Traditional retaliation claims under
Section 11 of the Occupational Safety and Health Act
tend to predominate the whistleblower claims received
by OSHA, constituting nearly two-thirds of claims
received. See Patrick J. Maher, Whistleblower Update,
22nd Annual Advanced Employment Law Course
Chapter 7, at 2 (2014). OSHA is required to
investigate retaliation claims when a prima facie case
is made. To establish a prima facie case of retaliation,
the employee must show that (1) the employee
engaged in protected activity, (2) the employer knew of
the activity, (3) the employee suffered an adverse
personnel action, and (4) the circumstances are
sufficient to raise an inference that the protected
activity was a contributing factor to the adverse action.
If such a case is made, the burden shifts to the
employer who must prove by clear and convincing
evidence that the same action would have occurred
regardless of the protected activity. 29 C.F.R. §
1980.104. The remedies for prohibited retaliation
include (1) reinstatement, (2) back pay, (3) interest, (4)
compensatory damages, and (5) special damages
including attorney’s fees and costs, expert witness fees,
and all other relief necessary to make the employee
whole. 18 U.S.C. § 1514.

The Role of OSHA

It is important to recognize the growing role of the
Occupational Safety and Health Administration
(“OSHA”) in enforcing federal whistleblower
protections. OSHA is an agency within the United
States Department of Labor. Congress established
OSHA under the Occupational Safety and Health Act,
signed into law by President Richard Nixon on
December 29, 1970. OSHA’s mission is to “assure
safe and healthful working conditions for working men
and women by setting and enforcing standards and by
providing training, outreach, education and assistance.”
UNITED STATES DEP’T OF LABOR, Occupational Safety
& Health Administration, About OSHA, available at
ttps://www.osha.gov/about.html.

On September 30, 2013, OSHA awarded more
than $1.9 million to a former CFO based on its finding
that the company violated Section 806 of the SarbanesOxley Act (“SOX”) by discharging a CFO in
retaliation for his warning the board of directors about
financial concerns raised by a proposed merger. In
what appears to be an alarming trend, OSHA issued
another hefty award on November 13, 2013, in a matter
arising under the whistleblower protection provision in
a similar whistleblower law, the Surface Transportation
Assistance Act. In that case, OSHA ordered a
company to pay a total of $1,070,123 to four
whistleblowers and to reinstate them. See Steven
Pearlman & Harrison Mufson, Top 10 Whistleblower
and Retaliation Developments of 2013, LAW360,
available
at
http://www.law360.com/articles/497425/top-10whistleblower-and-retaliation-developments-of-2013.

In addition to enforcing regulations issued under
the Occupational Safety and Health Act, OSHA is
responsible for enforcing the whistleblower provisions
of over twenty different statutes. See UNITED STATES
DEP’T OF LABOR, Occupational Safety & Health
Administration, The Whistleblower Protection
Programs,
available
at
http://www.whistleblowers.gov/statutes_page.html.
Most recently, Congress designated OSHA as the
agency responsible for enforcing the whistleblower
provisions of the Dodd-Frank Wall Street Reform and
Consumer Protection Act (“Dodd-Frank”).
Under President Obama’s administration,
OSHA’s role has expanded and whistleblower
protections have been substantially strengthened. For
example, in August 2011, OSHA announced a
restructuring of its Whistleblower Protection Program,
placing more emphasis on training for its investigators
and support staff and streamlining its process for
accepting whistleblower complaints. See UNITED
STATES DEP’T OF LABOR, Occupational Safety &

With these recent developments, employers
should especially be aware of whistleblowers, the
expanded availability of protected activity, and the
protections afforded to them. The sizeable impact and
1
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to place additional reliance on whistleblowers to ensure
compliance with other laws. A number of statutes
have recently been enacted to allow the government to
pay a “bounty” to a whistleblower. For example, under
the FCA, a successful qui tam relator is entitled to a
bounty equal to 15% to 30% of the ultimate recovery.
31 U.S.C. § 3730(d)(2); see Maher, Whistleblower
Update, at 3. Depending on the company and the
fraud, the awarded amount could be tantamount to
winning the lottery, although the process is admittedly
much more arduous than buying a ticket. See Monte
Hurst & Virginia Simms, Protected Whistleblower or
Ungrateful Whiner: What’s the Law, How to Manage?,
CORPORATE COUNSEL REVIEW, vol. XXXII, no. 2, at
66 (2013). In December 2013, the United States
Department of Justice reported that FCA
whistleblowers provided the government with tips
leading to $3.8 billion in settlements and judgments in
fiscal year 2013 alone. U.S. DEP’T OF JUSTICE, Justice
Department Recovers $3.8 Billion from False Claims
Act
Cases
in
Fiscal
Year
2013,
http://www.justice.gov/opa/pr/2013/December/13-civ1352.html (last visited May 12, 2014); see generally
Debra S. Katz & David J. Marshall, Whistleblower
Litigation, SV037 ALI-ABA 1407, 1480 (2014).

effect of anti-retaliation whistleblowers laws is
apparent.
III.

Whistleblower Protections and Incentives
under Federal Law

Three major types of incentives and protections
afforded to whistleblowers are qui tam suits, bounties,
and anti-retaliation laws. This section will provide
individual attention to some of the more prominent
whistleblower statutes and legislation, in addition to
offering insight on recent legal developments
pertaining to those laws and areas.
A. The False Claims Act
Regarded as the grandfather of federal
whistleblower statutes, the FCA was enacted by
Congress in the wake of widespread fraud on
government contracts during the Civil War. The
purpose of the FCA was to prohibit persons from
submitting false claims for payment on such contracts.
The FCA has proven to be the Government’s most
powerful and effective fraud-fighting tool. It has been
hugely successful, recovering over $25 billion for the
Government since 1986 (when major amendments
were made to the Act). See Dan Hargrove, Update on
Whistleblowers in the Age of Stimulus, 21st Annual
Advanced Employment Law Course Chapter 11, at 2
(2013).
Some of the recoveries have been
astronomical. On September 2, 2009, the Department
of Justice announced that Pfizer agreed to settle a qui
tam case for $2.3 billion, from which six
whistleblowers were awarded payments of more than
$102 million. Id. In October 2010, GlaxoSmithKline
settled with the Department of Justice for $750 million
in a qui tam case, from which the whistleblower will
receive $96 million. Id.

The FCA provides that those who knowingly
submit, or cause another person or entity to submit,
false claims for payment of government funds can be
held liable for the government’s damages plus civil
penalties. The qui tam provisions allow persons with
evidence of fraud against government contracts and
programs to sue on behalf of and in the name of the
government in order to recover for the government, a
portion of which recovery may be awarded to the
whistleblower. There is no limitation on the type of
person or entity that may be liable under the FCA;
individuals, business entities and nonprofit entities that
make false claims for government funds are all
potential targets for liability. See generally Jan Soifer,
Qui Tam and Whistleblower Litigation and Protections
From Retaliation, 34th Annual Advanced Civil Trial
Course Chapter 21, at 2 (2011).

1. Qui Tam Suits under the FCA
Notably, the FCA was amended in 1986 to
authorize qui tam lawsuits by individual citizens,
where an individual called a relator sues a party for
damages and penalties caused by alleged fraud in
connection with a government contract. A qui tam suit
is essentially when the government teams up with a
non-government plaintiff to jointly prosecute the same
entity or individual. Any damages obtained are
divided between the government and the plaintiff.
Generally in a qui tam suit, the government will step in
because the defendant did something illegal in addition
to causing injury to the plaintiff.

The government has the right to intervene in qui
tam cases. If the government intervenes, it serves as
the lead plaintiff; the realtor remains a party plaintiff.
If the government declines to intervene, the relator may
litigate the case on behalf of the government, but the
government remains the real party in interest. If the
claim is successful, the government is entitled to
recover treble actual damages plus civil penalties of
$5,500 to $11,000 for each false claim, of which the
relator is entitled to a share paid from the government’s
recovery. See 31 U.S.C. §§ 3729, et. seq. The
relator’s share of the recovery is greater if the

Qui tam damages can be substantial. The FCA
has been so successful that it has encouraged Congress
2
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a new administrative process for the adjudication of
some of those bounty and reprisal claims. The bounty
provisions are not specifically qui tam actions, but do
allow the Government to pay an award to an informer
who presents information that leads to a financial
recovery by the Government. See generally Hargrove,
Whistleblowers in the Age of Stimulus, at 5.

government elects not to intervene. See id.; Soifer, Qui
Tam and Whistleblower Litigation, at 2.

2. Anti-retaliation Provisions under the
FCA
With the potential for employers to suffer
significant financial consequences as the result of an
employee whistleblower claim, it might seem tempting
for them to adopt policies that dissuade or threaten
their employees to keep quiet by holding their jobs
hostage. The FCA accounts for this possibility and
guards it against it by specifically prohibiting
employers from retaliating against individuals for
lawful acts taken in furtherance of efforts to stop FCA
violations. 31 U.S.C. § 3730(h)(1). Illegal retaliation
is not limited to termination; it may include demotion,
suspension, threats, harassment, or a negative impact
on any term or condition of employment. Id.

Dodd-Frank whistleblower programs intend to
shed light on company violations by providing
incentives for employees to report those violations.
Significantly, these programs do not require most
employees to first use or to exhaust internal
compliance reporting processes to receive a bounty
award or protection from reprisal.

1. Securities and Exchange Commission
Whistleblower Incentive Program
The whistleblower and bounty provisions of
Dodd-Frank make internal auditing, reporting, and
compliance programs a higher priority than ever before
for covered employers—which are publicly traded
companies with a class of securities registered under
section 12 of the Securities Exchange Act under SOX,
expanded by Dodd-Frank to include those companies’
subsidiaries and affiliates. 18 U.S.C. § 1514A(a). The
SEC regulations implementing Dodd-Frank, issued
May 25, 2011, and effective August 12, 2011, reflect
the government’s objective to stimulate reporting of
violations of federal securities laws through powerful
financial incentives to employees who uncover them.
See generally U.S. SECURITIES & EXCHANGE
COMM’N, Whistleblower Program, Final Rule:
Implementation of the Whistleblower Provisions of
Section 21F of the Securities Exchange Act of 1934,
available at http://www.sec.gov/rules/final/2011/3464545.pdf.

The FCA prohibits retaliation against an employee
for actions taken in furtherance of stopping FCA
violations, and it authorizes the action to be brought
directly in federal district court. 31 U.S.C. § 3730(h).
Remedies for retaliation under the FCA include
reinstatement, two times the amount of back pay,
interest, special damages, attorney’s fees, and costs.
31 U.S.C. § 3730(h)(2).
As a practical suggestion, employers can and
should encourage their employees to self-report
anonymously to avoid this result. One method to
accomplish this would be for employers to implement
a monitored hot line, run by a third party. Any claims
reported to that hot line should then be investigated by
legal and compliance teams. If an investigation yields
a favorable result, that militates against the employer
knowingly having engaged in alleged prohibited
conduct.

Section 922 of Dodd-Frank establishes these
incentives for whistleblowers to report fraud to the
SEC, somewhat similar to the qui tam provisions under
the FCA. Section 922 provides that whistleblowers
who voluntarily provide “original information” to the
SEC relating to the violation of securities laws may
receive 10% to 30% of an obtained recovery, if the
information ultimately results in the imposition of
more than $1 million in monetary sanctions in an
administrative or judicial enforcement action. A
whistleblower may file a claim anonymously only if
represented by counsel. Before an award is made,
however, counsel will be required to disclose the
identity and other requested information sought by the
SEC. Pub. L. No. 111-203, § 922, 124 Stat. 1376,
1843 (codified at 15 U.S.C. § 78u-6(d)(2)).

B. The Dodd–Frank Wall Street Reform and
Consumer Protection Act
Signed into law on July 21, 2010, Dodd-Frank
goes a step further, financially incentivizing employees
to come directly to the Securities and Exchange
Commission (“SEC”) with information regarding
shareholder fraud.
Dodd-Frank is massive in scope and significantly
changes the law as it relates to rewarding and
protecting whistleblowers. It strengthens existing
whistleblower protections and attempts to close “loopholes” for employees in the financial services industry.
Of significance is the creation of bounty programs,
new anti-reprisal causes of action that can be filed
against employers that retaliate against employers, and
3
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The bounty amount to be awarded is at the
discretion of the SEC and should not be influenced by
the balance in the Investor Protection Fund. However,
the SEC is required to consider the following four
factors that would increase the amount to be awarded
to an SEC whistleblower:

A “whistleblower” who voluntarily provides
original information may file an SEC bounty claim.
See 15 U.S.C. § 78u-6(a)(6) (stating “‘whistleblower’
means any individual who provides, or 2 or more
individuals acting jointly who provide, information
relating to a violation of the securities laws to [the]
Commission, in a manner established by rule or
regulation by the Commission.”); see also 17 C.F.R.
§240.21F-2(a) (stating “[a] company or another entity
is not eligible to be a whistleblower.”).
A
whistleblower must “voluntarily” submit original
information. 17 C.F.R. §240.21F-4(a) provides that
the whistleblower must submit information before a
request for information to the whistleblower (or
whistleblower’s representative) is made by the SEC,
Congress or other authorized authority. Likewise, a
whistleblower who has a legal to duty to report original
information to the SEC, Congress, or other authorized
authority does not “voluntarily” submit original
information. Id. at §240.21F-4(a)(3). The definition of
“original information” is important because it weeds
out whistleblowers who do not base their bounty claim
on first-hand or original source information. See
Hargrove, Whistleblowers in the Age of Stimulus, at 6.

1) the significance of the information provided by
the whistleblower to the success of the covered
judicial or administrative action;
2) the degree of assistance provided by the
whistleblower and any legal representative of
the whistleblower in a covered judicial or
administrative action;
3) the programmatic interest of the Commission
in deterring violations of the securities laws by
making awards to whistleblowers who provide
information that lead to the successful
enforcement of such laws; and
4) such additional relevant factors as the
Commission may establish by rule or
regulation.

To be eligible for an award, the whistleblower’s
“original information” concerning a violation of
securities laws must be (i) derived from the
whistleblower’s independent knowledge or analysis;
(ii) not known to the SEC from another source; and
(iii) not exclusively derived from an allegation made in
an administrative or judicial proceeding, government
report, hearing audit or investigation, or from news
media, unless the whistleblower was the source of that
information. 15 U.S.C. § 78u-6(a)(3). This definition
includes information derived from the whistleblower’s
independent analysis — meaning that awards may be
permitted to whistleblowers who provide an analysis of
misconduct, rather than requiring them to provide
evidence of the misconduct itself.

Hargrove, Whistleblowers in the Age of Stimulus, at 8.
Additionally, 17 C.F.R. §240.21F-6 adds relevant
factors to the consideration of award amount. Section
240.21F-6(a) restates and further explains the criteria
in the statute but also adds “participation by
whistleblower in internal compliance systems” to the
list. A whistleblower award may be reduced, on the
other hand, if the following factors are indicated:
1) Culpability of the whistleblower;
2) Unreasonable reporting
whistleblower; and

by

the

3) Interference with internal compliance and
reporting systems by the whistleblower.

A whistleblower can file a claim pro se or with
counsel; however, a whistleblower may file a bounty
claim anonymously only if represented by counsel. 17
C.F.R. § 240.21F-7(b)(1). Before an award is paid, the
whistleblower’s identity shall be revealed to the SEC
and the SEC shall be provided any requested
information about the whistleblower. Id. at §240.21F79(b)(3). Failure to do so authorizes the SEC to not
pay the claim. As a practical matter and in order to be
successful, most whistleblowers will want to reveal
their identity in order to work hand-in-hand with the
SEC. See Hargrove, Whistleblowers in the Age of
Stimulus, at 7.

17 C.F.R. §240.21F-6(b)(1)-(3).
While not explicitly stated in Dodd-Frank or its
implementing regulations, the SEC is very much
interested in deterring future violations.
Small
recoveries paid by offenders may not sufficiently deter
future wrongdoing. If offenders merely get a “slap on
the wrist”, then they may not be deterred from
committing future bad acts.
So long as ”original information” is voluntarily
provided, any natural person may file an SEC bounty
claim. However, Congress restricts the SEC from
4
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may share in a 10% to 30% share of the recovery
ultimately obtained in a qui tam action brought by the
whistleblower. Pub. L. No. 111-203, § 748, 125 Stat.
1476, 1740-41 (codified at 7 U.S.C. § 26(b)). A key
difference between the SEC and CFTC bounty
programs is that, under the CFTC’s Final Rules,
information will not
be considered “voluntarily
provided” if the Commissions or other select
authorities have first made a request or demand of the
whistleblower, or if the individual falls within the
scope of a Commission’s request or demand made of
the individual’s employer. 17 C.F.R. § 165.2(o)(1).
The SEC does not maintain a similar provision in its
Final Rules. See 76 Fed. Reg. at 34,309 (“[W]e have
decided not to adopt a rule that would treat a request to
an employer as directed as well to all employees whose
documents or information fall within the scope of the
request.”). This can make it more difficult for a
whistleblower to benefit from the bounty program
when reporting misconduct to the CFTC.

paying an award to certain people. 15 U.S.C. § 78u6(c)(2). The SEC is not authorized to pay a claim to
any whistleblower who:
(A) is, or was at the time the whistleblower acquired
the original information submitted to the Commission,
a member, officer, or employee of—
(i) an appropriate regulatory agency;
(ii) the Department of Justice;
(iii) a self-regulatory organization;
(iv) the Public Company Accounting
(v) a law enforcement organization;
(B) is convicted of a criminal violation related to the
judicial or administrative action for which the
whistleblower otherwise could receive an award;

a. Who May File a CFTC Bounty Claim

(C) gains the information through the performance of
an audit of financial statements required under the
securities laws and for whom such submission would
be contrary to the requirements of section 10A of the
Securities Exchange Act of 1934 (15 U.S.C. 78j–
Oversight Board); or

A “whistleblower”, who voluntarily provides
“original information,” may file a bounty claim. See
Dodd-Frank at § 748, amending § 26(a)(7) of the
Commodity
Exchange
Act
(defining
‘‘Whistleblower.—The term ‘whistleblower’ means
any individual who provides, or 2 or more individuals
acting jointly who provide, information relating to a
violation of this Act to the Commission, in a manner
established by rule or regulation by the Commission.”).
The limitation of the “original information” standard is
important, and the term is defined by the Commodity
Exchange Act at Section 26(a)(4) as information that:

(D) fails to submit information to the Commission in
such form as the Commission requires.
Id. The SEC is also precluded from paying an award
to a whistleblower who “knowingly and willfully
makes any false, fictitious, or fraudulent statement or
representation; or . . . uses any false writing or
document knowing the writing or document contains
any false, fictitious, or fraudulent statement or entry.”
15 U.S.C. § 78u-6(i).

(A) is derived from the independent knowledge or
analysis of a whistleblower;
(B) is not known to the CFTC from any other
source, unless the whistleblower is the original
source of the information; and

2. The Commodity Futures Trading
Commission Whistleblower Bounty
Program

(C) is not exclusively derived from an allegation
made in a judicial or administrative hearing, in a
governmental report, hearing, audit, or
investigation, or from the news media, unless the
whistleblower is a source of the information.

Dodd-Frank also creates a bounty program for
whistleblower reports to the Commodities Futures
Trading Commission (“CFTC”), which regulates
commodity futures and option markets, which include
agricultural products to a much broader bundle of
commodities, including energy, metals, and financial
industries. Hargrove, Whistleblowers in the Age of
Stimulus, at 10. Similar to the SEC bounty program,
the CFTC bounty program provides for an individual
to share in monetary sanctions for violations of the
Commodity Exchange Act in excess of $1 million.
Again, an individual who voluntarily provides original
information that was not previously publicly available

See Hargrove, Whistleblowers in the Age of
Stimulus, at 11-12. 17 C.F.R.§165.2(o)(1) provides
that original information is voluntary if made prior to
any request from the CFTC, Congress or any other
authorized authority. Likewise, information cannot be
voluntary if the whistleblower is under a pre-existing
legal or contractual duty to report the violations that
5
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Similar to the SEC rules, the CTFC rules clarify
that the Commodity Whistleblower Incentives and
Protections Program does “not provide individuals who
provide information to the Commission with immunity
from prosecution.” 17 C.F.R. §165.16. Thus, a
whistleblower who provides false information to the
CFTC may expose himself to criminal prosecution. 7
U.S.C. § 26(m). Nevertheless, whistleblowers who
engage in culpable conduct are not restricted from
obtaining an award. See Hargrove, Whistleblowers in
the Age of Stimulus, at 12.

are the subject of whistleblower’s information. Id. at
§165.2(o)(2).
As with the SEC whistleblower incentive
program, a whistleblower can file a claim pro se or
with counsel. 7 U.S.C. § 26(d)(1). Further, the Act
permits a whistleblower to file a bounty claim
anonymously, but only if represented by counsel. 7
U.S.C. § 26(d)(2)(A). Before an award is paid,
however, the whistleblower’s identify and any other
requested information shall be revealed to the CFTC.
7 U.S.C.§ 26(d)(2)(B).

c. The CFTC Claim Procedures and
Administrative Process

b. Who Must Not be Paid a CFTC
Bounty Award

To submit original information to the CFTC, a
whistleblower must complete a “Form TCR” and
submit it online, or by fax or mail. 17 C.F.R.
§165.3(a)(1)-(2). Once there is a (final) judicial or
administrative action resulting in sanctions more than
$1,000,000 the CFTC publishes a “Notice of Covered
Action” on its website. 17 C.F.R. §165.7(a).

Although anyone can file a bounty claim,
Congress restricts the CFTC from paying an award to
certain people. See 7 U.S.C.§ 26(c)(2). No award
under subsection (b) shall be made to any
whistleblower who:
(A) is, or was at the time the whistleblower
acquired the original information submitted to the
CFTC, a member, officer, or employee of—

The CTFC clarifies that it “will not contact
claimants directly”; thus, claimants must monitor the
CFTC’s website to see if they are eligible for an award.
Id. To claim an award the whistleblower must file
Form WB-APP with the CTFC within 90 days. Id.

(i) an appropriate regulatory agency;
(ii) the Department of Justice;

In the process of evaluating whistleblower claims
and bounty amounts, the CFTC may ask for additional
information from the whistleblower. Following its
evaluation, the Commission sends a Final Order to the
whistleblower setting forth whether claim is allowed
and the award percentage. This Final Order is
judicially appealable. 17 C.F.R. §165.7(d).

(iii) a registered entity;
(iv) a registered futures association;
(v) a self-regulatory organization as defined in
section 3(a) of the Securities Exchange Act of
1934 (15 U.S.C. 78c(a)); or

The CFTC has the sole discretion to determine
“whether, to whom, or in what amount to make
awards.” 7 U.S.C.§ 26(f)(1). But the whistleblower
may appeal that decision “to the appropriate court of
appeals of the United States not more than 30 days
after the determination is issued by the Commission.”
Id. at § 26(f)(2). The right to appeal is in direct contrast
with the SEC Whistleblower program, which does not
permit whistleblower appeals as to amounts. See 15
U.S.C. § 78u-6(f); Hargrove, Whistleblowers in the
Age of Stimulus, at 13.

(vi) a law enforcement organization;
(B) is convicted of a criminal violation related to
the judicial or administrative action for which the
whistleblower otherwise could receive an award
under this section;
(C) submits information to the CFTC that is based
on the facts underlying the covered action
submitted previously by another whistleblower; or
(D) fails to submit information to the CFTC in
such manner deemed appropriate or required by
the CFTC.

3. Anti-retaliation Under Dodd-Frank
Dodd-Frank also creates new anti-retaliation
provisions for individuals who provide assistance or
information to the SEC and the CFTC. These
provisions prohibit harassment and any other act of
reprisal. They have no administrative pre-suit filing

7 U.S.C.§ 26(c)(2).
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The
anti-reprisal
protections
apply
to
whistleblowers whether or not they qualify for an
award. 17 C.F.R. § 240.21F-2(b)(ii). However, a
whistleblower must have a “reasonable belief” that the
information he or she provides relates to a possible
securities violation to qualify for anti-reprisal
protections. 17 C.F.R. § 240.21F-2(b)(i). The SEC
included this “reasonable belief” standard to alleviate
concerns that employees could submit bad faith or
frivolous claims merely to obtain protection from
termination. Employers may not require employees to
waive or limit their anti-retaliation rights under Section
21F of Dodd-Frank. See Hargrove, Whistleblowers in
the Age of Stimulus, at 9.

requirement and invalidate mandatory arbitration
agreements relating to Dodd-Frank claims. Further,
Dodd-Frank makes clear that its anti-retaliation
provisions do not require the complaining party to
actually prevail on an underlying bounty claim. The
remedies for retaliation under Dodd-Frank include
reinstatement, back pay with interest, and
compensation for any special damages resulting from
the retaliation, including litigation cost, expert fees,
and attorney’s fees. See 15 U.S.C. § 78u-6(h).
Whistleblower and retaliation lawsuits have
become more commonplace in recent months, as the
SEC has continued following through on a growing
number of whistleblower tips. Following an outcry
over the SEC’s failure to follow up on whistleblower
tips that could have exposed Bernard L. Madoff’s
mammoth $65 billion Ponzi scheme, Dodd-Frank
called for the SEC to establish the Office of the
Whistleblower to take in, evaluate and, if worthy,
pursue such complaints. Whistleblower and plaintiff
law firms have started aggressive campaigns to get
more tipsters from within financial companies and
banks to provide evidence of wrongdoing to the SEC’s
Office of the Whistleblower. See Evan Weinberger,
Banks Face Increased Whistleblower Risk in 2014,
LAW360,
available
at
http://www.law360.com/articles/503101/banks-faceincreased-whistleblower-risk-in-2014.
Those
campaigns include cold-calling employees at large
financial firms, including banks, broker-dealers and
other companies engaged in high-risk activities. Id.
Thus, to protect themselves from whistleblower and
retaliation claims, it has become more important now
than ever for banks and other companies to have
appropriate internal mechanisms for employees to
report what they feel is improper conduct, and to take
each internal complaint seriously.

In its adopting release, the SEC stated “because
Section 21F is codified in the Exchange Act, it is
covered by Section 29(a) of the Exchange Act, which
specifically provides that “[a]ny condition, stipulation,
or provision binding any person to waive compliance
with any provision of this title or any rule or regulation
thereunder . . . shall be void.” U.S. SECURITIES &
EXCHANGE COMM’N, Whistleblower Program, Final
Rule: Implementation of the Whistleblower Provisions
of Section 21F of the Securities Exchange Act of 1934,
at
19-20,
available
at
http://www.sec.gov/rules/final/2011/34-64545.pdf.
The statute of limitations for whistleblowers who
allege reprisal is long. A whistleblower may bring the
action up to six years after the violation of the law, or
three years after the date when “facts material to the
right of action are known or reasonably should have
been known” by the whistleblower. However, no
action may be brought more than ten years after the
date of the violation. Id. at §21F(h)(1)(B)(iii)(II). The
recoverable remedies include reinstatement with
seniority, back pay with interest, and compensation for
any special damages sustained as a result of the
discharge or discrimination, including litigation costs,
expert witness fees, and reasonable attorney fees. 15
U.S.C. § 78u-6(h)(1)(C); see generally Hargrove,
Whistleblowers in the Age of Stimulus, at 10.

4. Reprisal Cause of Action for SEC
Whistleblowers
Congress has also created an anti-reprisal cause of
action to protect whistleblowers who provide
information to or assist the SEC in an investigation or
judicial or administrative action that is based upon the
whistleblower’s bounty claim and other protected
disclosures (e.g., reports of violations of law that the
SEC enforces). See 15 U.S.C. § 78u-6(h)(1). The
coverage of the action is broad. This provision applies
to all employers, prohibits “harassment” and other acts
of reprisal, permits a non-Governmental employee to
file in U.S. District Court, requires no administrative
pre-suit filing, and voids arbitration agreements. Id.;
see Hargrove, Whistleblowers in the Age of Stimulus, at
9.

C. The Sarbanes-Oxley Act of 2002
Just over a decade ago, Congress passed SOX in
response to the breakdown in internal corporate
controls demonstrated most dramatically in the Enron
prosecution. Perhaps most dramatically, SOX created
a criminal penalty of up to 10 years for illegal
retaliation under the statute. 18 U.S.C. § 1513. SOX
covers not only publicly traded companies and
subsidiaries of publicly traded companies, but also
“any officer, employee, contractor, subcontractor or
agent” of a covered company. 18 U.S.C. § 1514A(a).
7
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The Patient Protection and Affordable Care Act of
2009 (“PPACA”), more colloquially known as
“Obamacare,” is a massive piece of legislation. See
Pub. L. No. 111-148, 124 Stat. 119 (Mar. 21, 2010). In
enacting the PPACA, Congress continued its recent
trend of relying upon whistleblowers to enforce
compliance of the laws it passes. Section 1558, by
amending the Fair Labor Standards Act of 1938,
creates a robust whistleblower cause of action that
protects employees against reprisal by employers.
Section 6703 is interesting in that it makes whistle
blowing mandatory for employees to report crimes
committed against residents of federally funded longterm care facilities. Unlike Dodd-Frank or the IRS
Whistleblower Program, however, Congress did not
create a new bounty program for whistleblowers in the
health care arena—more than likely because the qui
tam provisions of the FCA have proven to be
extremely effective in combating health care fraud.
Hargrove, Whistleblowers in the Age of Stimulus, at 16.

Thus, private companies that are not publicly traded, as
well as other entities or individuals, that serve as
“agents” or “contractors” of the publicly traded
employer or its subsidiaries, may be subject to the
whistleblower provisions.
Although SOX contains no qui tam provisions, it
includes two significant anti-retaliation provisions.
The first concerns Securities Act violation reports
under Section 806 of SOX. Section 806 protects
employees of publically traded companies from
retaliation for reporting reasonably suspected
violations of certain federal laws and regulations.
These include alleged violations of (1) the Federal
Securities Act and related laws contained in 18 U.S.C.
§§ 1341, 1343, 1344, or 1348 (securities fraud, mail
fraud, bank fraud, wire, radio, or television fraud); (2)
SEC rules and regulations; or (3) any other federal law
against shareholder fraud. Section 806 protects the
filing of reports, testimony, participation, or assistance
given to (1) a federal law enforcement or regulatory
agency, (2) members of Congress, or (3) a person with
supervisory authority over the employee. Pub. L. No.
107-204, § 806, 116 Stat. 745, 802-04 (codified at 18
U.S.C. § 1514A). Section 929A of Dodd-Frank
amended SOX’s anti-retaliation provisions by
expanding their coverage to include privately-held
subsidiaries of public companies and employees of
recognized statistical ratings organizations. 18 U.S.C.
1514A. Additionally, a recent Supreme Court case
expanded the scope of the protection afforded under
Section 806 in a significant way, holding that SOX
additionally protects the employees of the private
contractors of publicly traded companies. See Lawson
v. FMR LLC, 571 U.S. --- (Mar. 4, 2014).

1. Introduction to Section 1558 - Scope
of Coverage and Protections for
Whistleblowers
Section 1558 prohibits an employer from
retaliating against an employee who reports violations
of Title I of the PPACA, which is expansive in
coverage and ranges from denial of health care
insurance due to pre-existing conditions to failure to
rebate excess premiums. Id. An employer may not
“discharge or in any manner discriminate against any
employee with respect to his or her compensation,
terms, conditions, or other privileges of employment
because the employee . . . [makes a protected report].”
29 USC § 218c(a)(2). Protected reports include
internal reports to an employer, the Federal
Government, or a state attorney general about “any
violation of, or any act or omission the employee
reasonably believes to be a violation of [Title I of the
Act].” Id.

The second major anti-retaliation provision under
SOX concerns law enforcement reports under Section
1107 of SOX. Section 1107 protects employees from
retaliation for making truthful reports to law
enforcement officers of suspect violations of federal
law. It applies to both public and private companies
and is not limited to fraud/securities act violations. See
Pub. L. No. 107-204, § 1107, 116 Stat. 745, 810
(codified at 18 U.S.C. § 1530).

In addition to these internal and external reports,
the Act protects an employee who “testified or is about
to testify in a proceeding” related to violations of Title
I of the PPACA. 29 USC § 218c(a)(3). The PPACA
also protects an employee who participates or assists
another in a proceeding related to violations of Title I.
29 USC § 218c (a)(4). Finally, the PPACA protects an
employee who objects or refuses to participate in “any
activity, policy, practice, or assigned task that the
employee (or other such person) reasonably believed to
be in violation of [the PPACA] or any order, rule,
regulation, standard, or ban under [the PPACA]. 29
USC § 218c(a)(5). As it relates to this last protected
activity, an employee need only show that he had a

SOX is just one of the many statutes whose
whistleblower and anti-retaliation provisions are
enforced by OSHA. Covered employers can reduce
their exposure to liability for such claims by enacting
strong, internal anti-retaliation policies and taking
whistleblower complaints very seriously, treating them
with the utmost importance.
D. The Patient Protection and Affordable Care
Act of 2009
8
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reasonable belief, even if mistaken, that a violation of
Title I of the PPACA and its subsequent regulations
and policies occurred.

http://blogs.wsj.com/corruptioncurrents/2012/11/27/obama-signs-whistleblowerprotection-bill-into-law/. Buoyed by overwhelming
bipartisan support, WPEA “amends whistleblower
protections for Federal employees by: clarifying the
scope of protected disclosures; tightening requirements
for non-disclosure agreements; expanding the penalties
imposed for violating whistleblower protections; and
establishing a Whistleblower Protection Ombudsmen
in certain agencies.” See Hargrove, Whistleblowers in
the Age of Stimulus, at 2-3.

2. Procedure, Limitations, and Remedies
Section 1558 simply incorporates the procedures,
burden-shifting framework, remedies and statute of
limitations set forth in the Consumer Product Safety
Improvement Act of 2008. See Pub. L. No. 110-314
(Aug. 14, 2008), codified at 15 U.S.C. §2087(b). An
employee must first exhaust his administrative
remedies by filing a complaint with OSHA within 180
days of the employee becoming aware of the
employer’s act of reprisal.
Id.; see Hargrove,
Whistleblowers in the Age of Stimulus, at 16. OSHA is
required to investigate the complaint and has authority
to order preliminary relief, including reinstatement.
Either party can appeal OSHA’s determination to the
Department of Labor for a de novo review by a
Department of Labor administrative law judge. A
Department of Labor judge does not have the authority,
however, to stay an OSHA order of reinstatement.
Either side can appeal the Department of Labor judge’s
decision to the Department of Labor Administrative
Review Board, and either party can appeal that
decision to the circuit court of appeals in which the
adverse action took place. In the alternative, if the
Department of Labor fails to issue a final decision
within 120 days of the filing of the employee’s
complaint, or within 90 days of receiving a written
determination from OSHA, the employee can remove
the claim to U.S. district court for a de novo review,
and either party can request trial by jury. 15 U.S.C. §
2087(b)(4).

According to the Government Accountability
Project, a proponent behind the enacting of the bill and
passage of the law, WPEA expands protection for
disclosures of government wrongdoing and does the
following:
• Closes judicially-created loopholes that had
removed protection for the most common
whistleblowing scenarios and left only token rights
(e.g. only providing rights when whistleblowers are the
first to report misconduct, and only if it is unconnected
to their job duties). (Sec. 101, 102)
• Clarifies that whistleblowers are protected for
challenging the consequences of government policy
decisions. (Sec. 101, 102)
• Cancels the 1999 precedent that translates
"reasonable belief" to require irrefragable proof
("undeniable, uncontestable, or incontrovertible proof")
before they are eligible for protection. (Sec. 103)
• Protects government scientists who challenge
censorship. (Sec. 110)

An employer can be ordered to reinstate the
employee and possibly be required to pay back pay
with interest, “special damages,” attorney fees,
litigation costs, and expert witness fees. Advance pay
can be awarded where reinstatement is not feasible.
PPACA at §1558, incorporating 15 U.S.C.
§2087(b)(4).

• Codifies and provides a remedy for the “AntiGag” Statute – a rider in the Appropriations bill for the
past 24 years – that requires a statement notifying
employees that agency restrictions on disclosures are
superseded by statutory rights to communicate with
Congress, whistleblower rights, and other statutory
rights and obligations. (Sec. 104(a), (b) and 115)

E. Whistleblower Protection Enhancement Act
of 2012

• Clarifies that protection of critical infrastructure
information does not override WPA protection. (Sec.
111)

In November 2012, the President signed into law
the Whistleblower Protection Enhancement Act of
2012 (“WPEA”), which removes judicially-created
loopholes that had previously narrowed the scope of
protected whistleblowing under the Whistleblower
Protection Act and enhances the remedies available to
whistleblowers who have suffered retaliation. See
Samuel Rubenfeld, Obama Signs Whistleblower
Protection Bill into Law, WALL STREET JOURNAL,
Nov.
27,
2012,
available
at

GOV’T ACCOUNTABILITY PROJECT, President Signs
Whistleblower Protection Enhancement Act, Nov. 27,
2012,
available
at
http://www.whistleblower.org/press/president-signswhistleblower-protection-enhancement-act-wpea. The
WPEA also provides expanded coverage and fair
processes by:
9
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relate to funds under the ARRA See Hargrove,
Whistleblowers in the Age of Stimulus, at 17.

• Suspending the Federal Circuit Court of
Appeals’ sole jurisdiction on appellate review of the
WPA in light of its consistent track record of
narrowing the law's protections. (The Court has a 3226 record from October 1994 – May 2012 against
whistleblowers for decisions on the merits), restoring
all-Circuit review for a two-year experiment as
mandated in the original 1978 Civil Service Reform
Act and the Administrative Procedures Act. (Sec. 108)

1. Who is Covered and What is Protected
The McCaskill Amendment applies to any nonfederal employer who receives funds under the ARRA.
See ARRA § 1553(g)(4), Pub. L 111-5, 123 Stat. at
302.
Covered employers include contractors,
subcontractors, grantees, state and local governments,
and basically all other non–Federal employers who
receive a contract, grant, or other payment appropriated
or made available by the Recovery Act. A covered
employee is “an individual performing services on
behalf of the employer” but does not include any
federal employee or military service member. Id.

• Establishing explicit whistleblower protections
for Transportation Security Administration employees.
(Sec. 109)
• Overturning an unusual Merit Systems
Protection Board practice that allows agencies in some
cases to present their defense first and allows the Merit
Systems Protection Board to rule on the case prior to
the whistleblowers' presenting their evidence of
retaliation. (Sec. 114)

Protected conduct includes a disclosure to a
person with supervisory authority over the employee
(i.e., internal disclosures), a state or federal regulatory
or law enforcement agency, a member of Congress, a
court or grand jury, the head of a federal agency, or an
inspector general about information that the employee
reasonably believes evidences:

• Requiring that the President’s exercise of his
discretionary power to impose national security
exemptions that deprive employees of Title 5
whistleblower rights must be done prior to the
challenged personnel action. (Sec. 105)

• Gross mismanagement of an agency contract or
grant relating to stimulus funds;

• Providing compensatory damages for prevailing
whistleblowers under WPA cases that prevail after an
administrative hearing, (Sec. 107(b)), including
retaliatory investigations (Sec. 104(c)).

• A gross waste of stimulus funds;
• A substantial and specific danger to public
health or safety related to the implementation or use of
stimulus funds;

See id.

• An abuse of authority related
implementation or use of stimulus funds; or

F. The American Recovery and Reinvestment
Act of 2009
The American Recovery and Reinvestment Act
(“ARRA”) is a unique piece of legislation for many
reasons. See Hargrove, Whistleblowers in the Age of
Stimulus, at 17; Pub. L 111-5, 123 Stat. 115 (Feb. 17,
2009). In addition to the hundreds of billions of dollars
in appropriations, Congress also created perhaps the
most robust whistleblower protections ever. Section
1553 of the ARRA, called the “McCaskill
Amendment,” covers all persons or entities (including
state and local governments) that receive funds under
the ARRA, protects employee internal disclosures, has
a burden-shifting mechanism favorable for employees,
and allows for significant remedies that can be
prosecuted in federal court. But the McCaskill
Amendment has a limited shelf life because the ARRA
was a one-time appropriation. It should be noted that
the ARRA has no qui tam or bounty provision; such an
incentive was unnecessary because the qui tam
provisions of the FCA filled that niche as it might

the

• A violation of a law, rule, or regulation that
governs an agency contract or grant related to stimulus
funds.
ARRA § 1553(a), Pub. L 111-5, 123 Stat. at 297. The
McCaskill Amendment specifically protects so–called
“duty speech” whistleblowing such as disclosures
made by employees in the ordinary course of
performing their job duties. Hargrove, Whistleblowers
in the Age of Stimulus, at 18.

2. The Administrative
Process

and

Judicial

The employee who believes he has been
improperly retaliated against must file a complaint with
the inspector general for the agency that is
administering the stimulus funds.
ARRA at §
1553(b)(1), Pub. L 111-5, 123 Stat. at 297. For
example, if the Department of Transportation is
10
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also award exemplary or punitive damages. ARRA at
§ 1553(c)(4), Pub. L 111-5, 123 Stat. at 300.

administering the funds, then the employee would file
his complaint with that Department’s inspector general.
Unless the inspector general determines the action is
frivolous, does not relate to covered funds, or has been
resolved in another Federal or State administrative
proceeding, the inspector general must conduct an
investigation and make a determination on the merits
of the whistleblower retaliation claim no later than 180
days after receipt of the complaint. ARRA at §
1553(b)(1)-(2), Pub. L 111-5, 123 Stat. at 297. Within
30 days of receiving an inspector general’s
investigative findings, the head of the appropriate
agency shall determine whether there has been a
violation, in which event the agency head can award
the employee certain remedies.
See generally
Hargrove, Whistleblowers in the Age of Stimulus, at 18.

G. The Consumer Product Safety Commission
Reform Act of 2008
Given the concerns about the safety of products
intended for children, Congress enacted the Consumer
Product Safety Commission Reform Act (“CPSCA”).
See Hargrove, Whistleblowers in the Age of Stimulus,
at 19; Pub. L. No. 110-314 (Aug. 14, 2008), codified at
15 U.S.C. § 2051 et seq. Congress created new
whistleblower protections for employees of
manufacturers, private labelers, distributors, or retailers
of consumer products. See 15 U.S.C. § 2087. Covered
employees are protected from discharge or any other
form of retaliation resulting from the employee’s report
to the employer, the federal government, or a state
attorney general of information relating to any
violation of statutes or regulations enforced by the U.S.
Consumer Product Safety Commission (“CPSC”).

If an agency head has denied relief in whole or in
part or has failed to issue a decision within 210 days of
the filing of a complaint, the employee can bring a de
novo action in federal court, which shall be tried by a
jury at the request of either party. ARRA at §
1553(c)(3), Pub. L 111-5, 123 Stat. at 300.

1. Who is Covered
The CPSC regulates about 15,000 types of
consumer products used in the home, schools and
recreation. See generally Hargrove, Whistleblowers in
the Age of Stimulus, at 19. The CPSCA covers
employees of consumer product manufacturers,
importers, private labelers (owners of a brand or
trademark on the private label of a consumer product),
distributors, and retailers. 15 U.S.C. § 2087(a). A
“consumer product,” as defined under the CPSCA,
generally means any article, or component part thereof,
produced or distributed: (i) for sale to a consumer for
use in or around a permanent or temporary household
or residence, a school, in recreation, or otherwise, or
(ii) for the personal use, consumption or enjoyment of
a consumer in or around a permanent or temporary
household or residence, a school, in recreation, or
otherwise. 15 U.S.C. § 2052(5).

To prevail in a whistleblower action under the
McCaskill Amendment, an employee need not show
that the protected conduct was a significant or
motivating factor in the reprisal, but instead must
merely prove that the protected conduct was a
“contributing factor” to the reprisal. ARRA at §
1553(c)(1), Pub. L 111-5, 123 Stat. at 299. An
employee need not present direct evidence of
retaliatory motive by the employer, but instead can
establish the “contributing factor” element through
temporal proximity or by demonstrating that the
decision maker knew of the protected disclosure.
ARRA at § 1553(c)(1)(A)(i)-(ii), Pub. L 111-5, 123
Stat. at 299. An employer can avoid liability by
demonstrating the high evidentiary burden of “clear
and convincing evidence,” that the same action would
have been taken in the absence of the employee
engaging in protected conduct.

2. What is Protected
An employer may not discharge or in any other
manner retaliate against an employee who provided,
caused to be provided or was about to provide or cause
to be provided to the employer, the federal
government, or the attorney general of a state
information relating to any violation of, or any act or
omission that the employee reasonably believed to be a
violation of, the CPSCA or any other Act enforced by
the CPSC, or any order, rule, regulation, standard or
ban under any such Acts. 15 U.S.C. § 2087(a)(1).

3. Remedies
At the administrative level, the agency head has
authority to order the employer to make the employee
whole. Such an order can include: (1) reinstatement;
(2) back pay; (3) compensatory damages; and (4)
attorney fees and litigation costs. ARRA at §
1553(c)(2), Pub. L 111-5, 123 Stat. at 300. If the
employee’s action is prosecuted in federal court, then
he can be awarded the same remedies. ARRA at §
1553(c)(3), Pub. L 111-5, 123 Stat. at 300. Where an
agency files an action in federal court to enforce an
order of relief for a prevailing employee, the court may

In addition, an employer may not discharge or in
any manner retaliate against an employee for
11
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amount collected. Informants have the right to petition
the Tax Court within 30 days of receiving the IRS’s
reward determination. Unlike the FCA, however, the
whistleblower is not authorized to prosecute a claim in
court if the federal government chooses to not do so.
See id.

testifying, participating, or assisting in a proceeding
under the laws, orders, rules, regulations, standards or
bans enforced by the CPSC. Also, an employer may
not discharge or in any manner retaliate against an
employee who objected to or refused to participate in,
any activity, policy, practice, or assigned task that he
reasonably believed to be in violation of any provision
of the CPSCA or any other Act enforced by the CPSC,
or any order, rule, regulation, standard or ban under
any such Acts. 15 U.S.C. §2087(a)(2-4).

1. Filing an IRS Informant Reward
Claim
A whistleblower, with or without counsel, must
submit his claim on an IRS Form 211. The IRS then
makes a determination whether the claim meets the
criteria of a Section 7623(b) whistleblower claim or, if
not, if the claim meets the criteria of a Section 7623(a)
detection of underpayment or fraud claim. 7623(a)
claims are sent to Ogden, Utah, for determination.
I.R.C. 7623(b) claims are determined at the IRS
Whistleblower Office in Washington, D.C.
See
generally Hargrove, Whistleblowers in the Age of
Stimulus, at 23.

H. IRS Whistleblower Protection Reward
Program
The Tax Relief and Health Care Act of 2006
(“TRHCA”), signed into law on December 20, 2006,
amended the Internal Revenue Code to provide
rewards for turning in tax cheats. 26 U.S.C. § 7623.
According to the IRS, the “primary purpose behind the
TRHCA was to provide incentives for people with
knowledge of significant tax noncompliance to provide
that information to the IRS.”
Hargrove,
Whistleblowers in the Age of Stimulus, at 22 (quoting
IRS Whistleblower Office, Annual Report to Congress
on the Use of Section 7623 (2009)). The new program
generally requires the IRS to pay rewards to
whistleblowers if the information presented
substantially contributes to the collection of money by
the IRS. The law created the IRS Whistleblower
Office to receive, evaluate, and to determine whether
to pay the whistleblower an award. It is interesting to
note that the IRS has possessed the authority to pay
awards to tax whistleblowers for almost a century and
a half. What is now Section 7623(a) of Title 26 had its
origins in an 1867 law. See generally Hargrove,
Whistleblowers in the Age of Stimulus, at 22. The
original law allowed the Treasury Secretary “to pay
such sums as he deems necessary for detecting and
bringing to trial and punishment [a] person guilty of
violating the internal revenue laws or conniving at the
same.” When the law was enacted, such awards were
discretionary; now such rewards are required to be
paid. Id.

a. Actions Under Section 7623 Generally
Former federal employees, are eligible to file a
claim for reward. See 26 C.F.R. §301.7623-1(b)(1)(2). Those former and current employees that are
barred from filing a claim include an “officer or
employee of the Department of the Treasury at the time
the individual came into possession of information
relating to violations of the internal revenue laws, or at
the time the individual divulged such information.” Id.
However, “any other current or former federal
employee is eligible to file a claim for reward if the
information provided came to the individual’s
knowledge other than in the course of the individual’s
official duties.” Id. Finally, the claim survives the
death of the whistleblower. 26 C.F.R. §301.76231(b)(3). By regulation, the IRS is not allowed to reveal
of the identity of the whistleblower. 26 C.F.R.
§301.7623-1(e).
To properly obtain a reward under the TRHCA,
full disclosure of all information available to the
whistleblower is required. If available information is
withheld, the whistleblower bears the risk such
information may not be considered by the
Whistleblower Office in making any award
determination. If documents or supporting evidence
are known to the whistleblower but are not in his
possession, the whistleblower must describe the
documents and identify their location to the best of his
ability. The IRS also instructs whistleblowers to
provide substantiating documentation. See generally
Hargrove, Whistleblowers in the Age of Stimulus, at 23.

The IRS has funded a robust IRS Whistleblower
Program. The new program focuses on cases that
involve over $2 million of taxes, penalties, and interest.
If the case involves an individual taxpayer, he or she
must have $200,000+ of taxable income in any year at
issue in the claim. The reward is from fifteen to thirty
percent of the amount collected, depending upon the
extent to which the whistleblower contributed to the
collection.
If the IRS determines that the
whistleblower’s information was not the original
source of information, but still contributed to the
collection, the IRS can award up to ten percent of the
12
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of the IRS Whistleblower Program’s determination.
Id. In mid-2010, the Tax Court held that it had
jurisdiction to review a Tax Whistleblower Office
decision to decline to pursue a whistleblower’s claim
for a reward. See Cooper v. Commissioner, 135 T.C.
No. 4 (July 9, 2010); Hargrove, Whistleblowers in the
Age of Stimulus, at 23.

b. 7623(b) Awards
To qualify for a whistleblower award under
section 7623(b), the information must:

• Relate to a tax noncompliance
matter in which the tax, penalties,
interest, additions to tax and
additional amounts in dispute
exceed $2,000,000; and

IV.

With the existence of such strong protections and
incentives for whistleblowers provided by the statutes
discussed above and elsewhere, there are several key
considerations that employers should keep in mind
when faced with potential whistleblower claims.
These issues and considerations are the subject of this
section. Whistleblower claims are more prevalent and
potentially devastating than ever. Even correctly
identifying whistleblowers and what constitutes
protected whistleblower activities can be troublesome.
Employers can protect themselves, however, by
implementing internal policies and exercising other
cautions, as discussed below.

• Relate to a taxpayer, and in the
case of an individual taxpayer, one
whose gross income exceeds
$200,000 for at least one of the tax
years in question.
26 U.S.C. § 7623(b)(5). If the information meets
the above criteria and substantially contributes to a
decision by the IRS to take administrative or judicial
action that results in the collection of tax, penalties,
interest, additions to tax and additional amounts, then
the IRS will pay an award of at least fifteen percent,
but not more than thirty percent of what the IRS
collects. 26 U.S.C. § 7623(b)(1). Similar to the
original source doctrine of the FCA, however, the IRS
has authority to reduce the award to ten percent if the
claim is based upon specific allegations disclosed in
certain public information (e.g., government audit
reports).
26 U.S.C. § 7623(b)(2); Hargrove,
Whistleblowers in the Age of Stimulus, at 23. The IRS
also has the authority to reduce the award or not give
an award if the whistleblower planned and initiated the
actions that led to the tax underpayment. 26 U.S.C. §
7623(b)(3).

A. Increasing Whistleblower Investigations
and Awards
Employers are now experiencing an increasing
number of SEC and Department of Labor
investigations, in part because the bounty system does
not discourage reporting of questionable claims of
wrongdoing. The 2013 annual report issued by the
Office of the Whistleblower reveals the following
statistics. 3,238 tips, complaints, and referrals were
received by the SEC in fiscal year 2013; those came
from whistleblowers located in all 50 states, the
District of Columbia, the United States territories of
Puerto Rico, Guam, and the Virgin Islands, as well as
55 foreign countries. The most common complaint
categories involved corporate disclosures and
financials (17.2%), fraud (17.1%), and manipulation
(16.2%). Of the whistleblower tips, complaints, and
referrals submitted in fiscal year 2013, 118 of those
resulted in enforcement judgments and orders that
potentially qualify the whistleblower to receive funds
under the bounty program. The SEC announced its
largest whistleblower award to date on October 1,
2013, awarding over $14 million to a whistleblower
whose information led to an SEC enforcement action
that recovered substantial investor funds. During fiscal
year 2013, four whistleblowers received awards
totaling a combined sum of $14,831,965.64. In each
instance, the whistleblower provided high-quality
original information that allowed the SEC to more
quickly unearth and investigate the securities law
violation, curb further financial injury to investors, and
conserve limited agency resources. See generally, U.S.

c. 7623(a) Claims
If the whistleblower’s information submitted
under the IRS Form 211 does not meet the criteria of
Section 7623(b), the IRS Whistleblower Office will
send the claim to Ogden, Utah, for processing as a
potential Section 7623(a) claim, which relates to
detection of underpayment of taxes and fraud.
Hargrove, Whistleblowers in the Age of Stimulus, at 23.

2. Appealing to the United States Tax
Court
The TRHCA authorized the whistleblower to
appeal the IRS Whistleblower Program’s determination
regarding an award to Tax Court. 26 U.S.C. §
7623(b)(4). Such appeals must be filed within 30 days
13
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retaliation. See Mark Oberti, 15 Things You Need to
Know About the New Wave of Retaliation, DoddFrank, and SOX Whistleblower Claims, STATE BAR OF
TEXAS, at 9. The most difficult retaliation cases to
defend are typically ones where a long-term employee
had a spotless record and positive performance review
for years, engaged in protected activity, and then
promptly began being written up and having
performance reviews plummet. See, e.g., Shirley v.
Chrysler First, Inc., 970 F.2d 39, 43 (5th Cir. 1992)
(affirming a jury verdict in a retaliation case involving
a long-term employee, and stating “[w]e find it
surprising that suddenly, after Shirley filed her EEOC
complaint, problems with her wok surfaced.”). On the
other hand, where employers take favorable action
towards an employee after the latter engages in
protected activity, courts often regard that evidence as
powerful proof of non-retaliation. See, e.g., Brady v.
Houston-Indep. Sch. Dist., 113 F.3d 1419, 1424 (5th
Cir. 1997) (“During the eighteen month period
between Brady’s protected statements and the
Appellants’ alleged retaliation, Mahaffey and Cortese
gave Brady positive evaluations and twice
recommended that she be promoted. This fact is
utterly inconsistent with an inference of retaliation.”);
see also Oberti, 15 Things You Need to Know, at 10.

SECURITIES & EXCHANGE COMM’N, 2013 Annual
Report to Congress on the Dodd-Frank Whistleblower
Program,
available
at
http://www.sec.gov/whistleblower/reportspubs/annualreports/annual-report-2013.pdf.
This year is also off to a roaring start for the
whistleblower program. In April, the Eighth Circuit
affirmed an $8.1 million award to two whistleblowers
who helped bring a defective pricing and kickback suit
against Cisco Systems Inc. and one of its distributors,
saying the relators were entitled to a “finder’s fee” for
being original sources of information. See Stephanie
Russell-Kraft, 8th Circ. Affirms Cisco Whistleblowers’
$8.1M
Award,
LAW360,
available
at
http://www.law360.com/articles/527112/8th-circaffirms-cisco-whistleblowers-8-1m-award.
B. Defining “Whistleblowers” and Their
Protected Activities
Identifying protected whistleblowing activity can
be difficult.
Although the literal definition of
“protected activity” in Section 806 of SOX
encompasses complaints regarding any conduct that
the employee reasonably believes constitutes a
violation of federal mail or wire fraud statutes, an
employee is not required to cite to the specific code or
provision that he believes was violated; however, he
must identify with specificity the conduct that he
believes is illegal. See Grant v. Dominion E. Ohio
Gas, 2004-SOX-63 (ALJ Mar. 10, 2005) (“A
whistleblower must state particular concerns which, at
the very least, reasonably identify a respondent’s
conduct that the complainant believes to be illegal.”);
see also Bostelman, Buckholz, & Trevino, PUBLIC
COMPANY DESKBOOK, vol. 2 § 26:5, 26-24. The
critical focus is on whether the employee reports
conduct that he reasonably believes constitutes a
violation of federal law. Sylvester v. Parexel, ARB
No. 07-123, at 18-20 (ARB May 25, 2011). In 2013,
the Third Circuit gave deference to this approach and
found that an employee making an internal complaint
is required to show that, when the complaint was made,
the employee had a subjectively and objectively
reasonable belief that his employer’s conduct
constituted a violation of one of the provisions noted in
Section 806. Wiest v. Lynch, 710 F.3d 121, 131 (3d
Cir. 2013).

Although SEC regulations and the opinions of
several district courts are broad in their interpretations
of who qualifies as a “whistleblower” entitled to DoddFrank whistleblower protections, the Fifth Circuit
placed significant limits on the SEC whistleblower
program last year. While the former encouraged and
allowed internal complaints to the employer to qualify
as “information” triggering whistleblower protection,
the Fifth Circuit in July 2013 held firmly that to be a
“whistleblower” under the SEC whistleblower
program, an employee must provide information
directly to the SEC. Asadi v. G.E. Energy (USA), LLC,
720 F.3d 620, 623 (5th Cir. 2013).
C. Employer Protections from Whistleblower
Reports
The following discussion is borrowed heavily
from Mark Oberti’s article, “15 Things You Need to
Know About the New Wave of Retaliation, DoddFrank, and SOX Whistleblower Claims.” Employers
can protect themselves and minimize exposure to
retaliation claims by stepping up use of their internal
ethics and compliance reporting procedures. Prompt
and efficient corporate responses to internal complaints
are rewarded by the SEC, the Department of Justice
prosecution principles, and the Federal Sentencing
Guidelines.
Well-documented Human Resources
responses to employee complaints are another great

An employer’s treatment of an employee after the
latter engages in protected activity can have a notable
effect as to proving or disproving retaliation.
Generally, courts will regard an employer’s positive
treatment of an employee subsequent to the latter’s
engaging in a protected activity as potent proof of non14
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Need to Know, at 1. In appropriate circumstances,
employers should consider extending offers to reapply
to employees when they are terminated. Id. The best
place to do this is in the termination letter. Id. So long
as the offer is bona fide, the employer can argue that it
significantly undermines a retaliation claim – an
argument that some courts have agreed with. See, e.g.,
Cooper v. Wyndham Vacation Resorts, Inc., 570 F.
Supp. 2d 981, 988 (M.D. Tenn. 2008) (fact that the
employer suggested that the sales representative, who
was fired for excessive absenteeism after she filed a
workers’ compensation claim, could later reapply for a
job undercut her claim of retaliation); Oguezuonu v.
Genesis Health Ventures, Inc., 415 F. Supp. 2d 577,
588 (D. Md. 2005) (granting summary judgment
against retaliation claim and relying on the fact that
plaintiff’s “termination letter invites her to reapply
when she is able to return to work”); Greene v.
Dialysis Clinic, Inc., 159 F. Supp. 2d 228, 240
(M.D.N.C. 2001) (granting summary judgment for the
defendant on a retaliatory discharge claim in part
because the defendant invited the plaintiff to reapply
for a position when one became available).

tool to insulate an employer from employee attempts to
use the Dodd-Frank whistleblower provisions as a
shield against performance management and legitimate
employer discipline. See generally Oberti, 15 Things
You Need to Know, at 40-41.
Many employers in the United States already have
policies describing the procedures employees may use
to bring complaints of co-worker misconduct, such as
harassment.
Those policies typically provide a
recommended channel for complaints, as well as a
statement that employees bringing complaints in good
faith will not be subject to adverse employment action
by virtue of their complaint. Employers may well want
to review such policies, and consider revising them to
explicitly confirm that complaints or concerns about
maters addressed in SOX and Dodd-Frank will be
treated similarly.
See John Bostelman, Robert
Buckholz, Jr. & Marc Trevino, PUBLIC COMPANY
DESKBOOK: SARBANES-OXLEY AND FEDERAL
GOVERNMENT REQUIREMENTS, vol. 2 § 26:8, 26-32
(2d ed. 2013).
While certain judicial interpretations of a
“whistleblower” make it more onerous for an
individual employee to obtain whistleblower
protection, such as Asadi in the Fifth Circuit,
employers should exercise caution, particularly when
drafting employee contracts.
Contracts offering
incentives for employees to keep alleged securities
fraud whistleblower complaints in-house can be
problematic. The SEC has stated that employers who
adopt such an approach may be disciplined for doing
so. See Brian Mahoney, SEC Warns In-House Attys
Against Whistleblower Contracts, LAW360, available
at http://www.law360.com/articles/518815/sec-warnsin-house-attys-against-whistleblower-contracts.
The
SEC’s whistleblower chief Sean McKessy has
expressly stated that he is keeping an eye out for
creatively
drafted
contracts,
confidentiality
agreements, separation agreements, and employee
agreements that incentivize company whistleblowers
from bringing alleged wrongdoing to the SEC’s
attention. Id. “If we find that kind of language, not
only are we going to go to the companies, we are going
to go after the lawyers who drafted it,” McKessy said.
“We have powers to eliminate the ability of lawyers to
practice before the commission.
That’s not an
authority we invoke lightly, but we are actively looking
for examples of that.” Id.

Seemingly “no brainer” termination decisions can
become close calls when the employee has been
participating in protected activities. Oberti, 15 Things
You Need to Know, at 5. Case law has long held that
the rights afforded to employees by anti-retaliation
provisions are a shield against employer retaliation, not
a sword with which one may threaten or curse
supervisors. Florida Steel Corp., v. NLRB, 529 F.2d
1225, 1234 (5th Cir. 1976) (citing Corriveau &
Routhier Cement Block, Inc. v. NLRB, 410 F.2d 347,
350 (1st Cir. 1969)); cf. Hamilton v. Southwestern Bell
Tel. Co., 136 F.3d 1047, 1052 (5th Cir. 1998) (noting
that anti-retaliation laws “are a shield against employer
retaliation, not a sword with which one may threaten or
curse supervisors.”). In actual practice however, the
line is not always so clear. See, e.g., Coleman v.
Donahue¸667 F.3d 835 (7th Cir. 2010) (employee’s
claim for retaliation was supported where there was
close timing between her protected activities and
termination; she filed two EEOC complaints against
her supervisor, communicated a desire to murder her
supervisor, and was subsequently terminated for
making threats of violence); Miller v. Illinois Dep’t of
Transp., 643 F.3d 190 (7th Cir. 2011) (employee’s
claim for retaliation was supported where a reasonable
jury could call into question the employer’s honesty,
and there was close timing between the employee’s
protected activities and termination; the employee
requested an accommodation under the ADA which
was denied, then expressed a desire to knock a Human
Resource manager’s teeth out, and was subsequently
terminated ostensibly as a result of his statement).

There are other methods that employers can use in
an effort to shield themselves from whistleblower and
retaliation claims. For example, encouraging an
employee to reapply after termination can undermine a
potential retaliation claim. See Oberti, 15 Things You
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“Lockheed might well have been free to offer
severance benefits to no one, but it cannot provide
them only to employees who refrain from participating
in protected activity.” Id. In Isaac’s case, the court
found that the severance was withheld in retaliation of
her filing and refusal to withdraw her EEOC charge.
See id. Second, the court held that Lockheed Martin’s
release clause was facially retaliatory, meaning that
Isaac would not even have to make a prima facie case
of retaliation in order to win. Id. at 420-21.

These examples reiterate how carefully employees who
engage in protected activity should be treated by their
employer.
Additionally, employers must be careful with how
their severance and release agreements are drafted,
both to ensure they are effective, and that they do not
stimulate retaliation claims. See generally Oberti, 15
Things You Need to Know, at 15-18. An extreme
example is EEOC v. Lockheed Martin, 444 F. Supp. 2d
414 (D. Md. 2006). In that case, Denise Isaac was let
go as part of a mass layoff when Comcast merged with
Lockheed Martin. 444 F. Supp. 2d 414, 415-16. Isaac,
along with other laid-off employees, was offered a
separation package in exchange for her signed
agreement to release the company of all claims. Id. In
relevant part, the release stated:

The court took particular issue with the release’s
general broadness (“I agree to waive and fully release
any and all claims of any nature whatsoever”) and
specific language barring “any charge.” Id. at 421.
The court found that such language unlawfully
interfered with the EEOC’s investigatory and
enforcement functions and ran afoul of federal antidiscrimination laws. Id.

Claims Released. Subject only to
the exclusions noted in the previous
paragraph, I agree to waive and fully
release any and all claims of any
nature whatsoever (known and
unknown), promises, causes of action
or similar rights of any type
(“Claims”) that I may now have or
have had with respect to any of the
Released Parties listed below. These
Claims released include … claims for
other personal remedies or damages
sought in any legal proceeding or
charge filed with any court, federal,
state, or local agency either by me or
by a person claiming to act on my
behalf or in my interest.

One of the biggest issues for the court in deciding
Lockheed Martin, however, appeared to be that the
employer conditioned receipt of severance benefits on
the plaintiff’s withdrawal of a charge she had already
filed with the EEOC. Id. at 421-22. Another district
court in a 2014 opinion analyzed this issue in Lockheed
Martin by remarking, “[u]nlike the receipt of severance
benefits, which is a privilege rather than a right, the
opportunity to file a charge of discrimination with the
EEOC is a statutory right that is not subject to waiver.”
Romero v. Allstate Ins. Co., --- F. Supp. 2d ----, 2014
WL 981520, at *9, n.7 (Mar. 13, 2014).
The Sixth Circuit Court of Appeals issued a more
employer-favorable decision on the issue in EEOC v.
Sundance Rehab. Corp., 466 F.3d 490 (6th Cir. 2006).
Similar to the Lockheed Martin case, the Sundance
case involved a mass lay-off and a separation
agreement that offered severance pay in exchange for
the employees’ signed promise not to sue or file any
administrative charges against the company. See 466
F.3d 490, 492. Although an Ohio district court
concluded that the release clause was facially
discriminatory, the Sixth Circuit disagreed. Id. at 502503. It held that although the company’s release clause
contained an unenforceable provision prohibiting
employees from pursuing administrative charges, it
was nevertheless facially permissible. See id. The
court reasoned that a severance agreement containing a
release clause cannot in and of itself be retaliatory
because it constitutes merely an offer for benefits –
benefits employees are not entitled to receive in the
first place and are free to accept or reject. Id. at 50001. Thus, the Sixth Circuit held, the EEOC failed to
establish that the employer took any actual “adverse
employment action” against the employees, a required

Id. at 416. Isaac refused to sign the release agreement
but demanded severance pay, and filed a charge with
the EEOC alleging that she was terminated due to her
age, race and gender. Id. The employer responded that
no severance would be paid without Isaac’s signature
of the release and withdrawal of her EEOC charge. Id.
Isaac refused to do either; the company consequently
refused to pay her severance. Id.
In a lawsuit initiated by the EEOC, the court
found: (1) that Lockheed Martin had retaliated against
Isaac by conditioning her severance benefits on her
signature of the company’s release clause and
withdrawal of charge; and (2) that the release clause
itself was facially retaliatory. Id. at 422. First, the
court determined that even though employers indeed
did not have to provide departing employees
severance, those that decided to do so could not
provide the benefit in a discriminatory fashion. Id. at
419.
Specifically, the district court held that
16
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“[u]nlike the immediate case, the employee in
Lockheed Martin was negotiating the terms of her
release from employment under a contract providing
for severance benefits. Plaintiff here was negotiating a
waiver of any cause of action against the County in
exchange for severance benefits”); Perez v. Faurecia
Interior Systems, Inc., C.A. No. 6:08-4046-HMHWMC, 2009 WL 2227510, at *5 (D.S.C. July 22,
2009) (Based on the facts of this case, “[t]he mere offer
of the severance agreement is insufficient to constitute
discrimination in the retaliation context.”).

element of any retaliation claim. Id. at 501. It is worth
noting that Lockheed Martin was decided before the
Sundance opinion; significantly, the Lockheed Martin
court’s analysis was based exclusively on the lower
court’s decision in Sundance, which the appellate court
reversed.
Other cases also tend to indicate the Lockheed
Martin case is an outlier, both in terms of the factual
scenario, and the legal positions the court took. For
example, in EEOC v. Nucletron Corp., 563 F. Supp. 2d
592 (D. Md. 2008), Peter Dove, upon his termination,
was offered a severance payment conditioned on his
agreement not to file a discrimination suit or charge.
563 F. Supp. 2d 592, 595. The severance agreement
also contained a confidentiality provision. Id. Because
Dove refused to sign the severance agreement, he did
not receive the severance benefits, and he was not
bound by any proposed restrictions. Id. at 596. The
EEOC sued, asserting that the mere offer of such a
severance agreement constituted “facial retaliation”
because several portions of it (i.e., the portion that
required an employee to waive his right to file or
participate in an EEOC discrimination charge) were
unenforceable. Id. at 597. The district court in
Maryland, however, determined that “[t]he mere offer
of the severance package . . . does not fit the definition
of retaliation under Title VII,” because the employer
had not actually taken a “sufficiently adverse
employment action.” Id. at 599.

In Mitchell v. MG Industries, Inc., 822 F. Supp.
2d 490, (E.D. Pa. 2011), the court followed Sundance,
and rejected Lockheed Martin. In April through May
2004, MG offered eligible employees a severance
package in the event of a Change in Control. 822 F.
Supp. 2d 490, 503. The plan was tailored according to
the employees’ salary and length of service with MG.
Id. In exchange for the benefits, MG required its
eligible employees to sign a General Release and
Waiver of Claims, which was set forth in the severance
package materials. Id. Shortly thereafter, on May 12,
2004, one of the plaintiffs, Muller, filed his claim with
the EEOC. Id. On October 29, 2004, Muller was
terminated. Id. On that date, Muller was notified he
was eligible for the severance package provided he
signed the General Release and Waiver of Claims. Id.
Rather than signing the Release as it was, Muller
edited the agreement so that it carved out his ADEA
claims. Id. Despite requests urging Muller to sign the
Release as written, Muller did not. Id. As a result,
MG did not provide him with any severance benefits.
Id.

In another case out of Maryland, Prelich v.
Medical Resources, Inc., 813 F. Supp. 2d 654, (D. Md.
2011),
the
defendant
terminated
plaintiff’s
employment, stating that her position “was being
eliminated due to a reduction in force.” Id. at 658. In
conjunction with the termination, defendant offered
plaintiff a severance payment in exchange for her
signature on a release, by which she would relinquish
the right to institute “‘any action or complaint of any
type in any administrative forum or court of law . . .’ in
order to receive the proposed severance.” Id. The
release also required plaintiff to “maintain the
confidentiality of the fact and terms of the release or
risk repayment of the proposed severance.” Id. The
plaintiff refused to sign the release. Id. Instead, she
sued, claiming the release was facially retaliatory
under Title VII.

Muller sued, claiming that the refusal to pay him
severance was retaliation for his refusal not to dismiss
his EEOC charge. In rejecting his claim, the court held
that, “[i]n these circumstances, Muller’s retaliation
claim fails because MG denied him severance benefits
only after he refused to sign the same general Release
and Waiver required of all MG employees seeking
similar benefits, and Muller therefore cannot show
benefits were denied because of his EEOC charge
rather than his failure to sign the release.” Id. at 503
(citations omitted).
Finally, in rejecting the plaintiff’s reliance on the
Lockheed Martin decision, the court stated:

The court dismissed the case, stating “[i]f the
mere offer of the Nucletron Corp. severance agreement
was not an actionable, adverse employment action, the
mere offer of the Release here is not an adverse
employment action.” Id. at 668. See also Gerner v.
County of Chesterfield, Va., 765 F. Supp. 2d 770 (E.D.
Va. 2011) (rejecting retaliation claim because,

Muller argues EEOC v. Lockheed
Martin, 444 F. Supp. 2d 414 (D. Md.
2006), is controlling on the issue of his
retaliation claim. Lockheed Martin
relies on Hishon in finding severance
pay to be a benefit that is “part and
17
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parcel” of employment relationships.
Here, again, this is not the case.
Muller was informed of the severance
package only months before his
termination. His severance package
cannot therefore be considered “part
and parcel” of his employment
relationship with MG. See EEOC v.
SunDance Rehab. Corp., 466 F.3d 490
(6th Cir. 2006). Moreover, there is no
argument concerning whether the
release in Lockheed Martin was a
uniform general release that was
offered to all eligible employees across
the board, as the Release was in this
case. Finally, the doctrine of stare
decisis does not compel one district
court judge to follow the decision of
another.
Where a second judge
believes that a different result may
obtain, independent analysis is
appropriate.

D. Safely Terminating Employees for Cause
Whistleblower protections and anti-retaliation
laws may give employers some pause when
terminating employees for cause. One of the most
reliable ways for an employer to protect its
organization from potential liability, however, is
establishing a progressive discipline system enforced
by supervisors. Such a policy increases the severity of
a penalty each time an employee breaks a rule,
generally progressing from oral warnings to written
warnings, suspensions, and then termination. Of
course, the policy should include language that allows
the employer to skip progressive discipline and fire
employees right away when justified by particularly
flagrant behavior. But the existence of the policy and
its progressive documentation will eliminate a lot of an
employee’s “surprise” at a termination. In addition,
this can cut the legs out from beneath a potential
retaliation claim before it gets off the ground.
The situation grows more complicated when a
whistleblower claim is involved. It is important to
note, however, that whistleblowers are not immune to
discipline. But for the employer to protect itself, any
discipline administered must be carefully considered
and documented. The employer should tread lightly in
this area and take action only where it is clearly
demonstrated that the employee’s wrongful conduct
was flagrant and intentional. If there are any arguable
grounds where, say, the employee’s conduct was
brought about by a matter of confusion, it would not be
appropriate to take disciplinary action. The employer
must carefully document a non-discriminatory basis for
the discipline and take steps to prevent the fact that the
employee was disciplined (and the reason for the
discipline) from becoming public knowledge. This is
to prevent a chilling effect that such knowledge might
have on other employees from engaging in
whistleblowing.

Id. at 504, n.10 (citations omitted).
While there is support that Lockheed Martin is an
outlier as far as retaliation issues arising out of
severance agreements are concerned, the case should
nevertheless highlight the importance of careful
attention being given to severance agreements. A good
practice for such releases may be to include a specific
carve out to explicitly insulate the employer against
potential retaliation claims. For example, this type of
carve out might state that the employee affirms that he
has not put anyone on notice of any allegedly illegal
act conducted by the employer and that the severance
is a result of a lay off and not retaliation for anything
the employee did. The mere offer of such a separation
agreement does not amount to retaliation, and it will
likely be enforceable if it does not outright prevent
participation in EEOC proceedings. See Sundance
Rehab. Corp., 466 F.3d at 500-01.

Going forward, new whistleblower developments
we should expect to see are sizeable SEC bounties
engendering an influx of tips to the SEC, an uptick in
government investigations connected to whistleblower
tips, and larger OSHA awards. These revelations will
require employers to rethink their approaches to
minimizing
risks
attendant
to
employee
whistleblowing. See generally Pearlman & Mufson,
Top 10 Whistleblower and Retaliation Developments of
2013,
LAW360,
available
at
http://www.law360.com/articles/497425/top-10whistleblower-and-retaliation-developments-of-2013.

With whistleblower claims being more prevalent
and potentially devastating than ever, employers
should take a long look at their internal employee and
human
resources
policies,
making strategic
modifications and improvements where necessary, in
an effort to help insulate themselves from potential
liability. Even correctly identifying whistleblowers
and what constitutes protected whistleblower activities
can be troublesome, but undertaking a commitment to
employee satisfaction and maintaining robust internal
complaint mechanisms can dramatically curb the
amount of SOX and Dodd-Frank whistleblower suits in
the future.

Specifically, employers should start by developing
synergies between their legal, human resources, and
18

AUS:678772.5

Crying Wolf? -- Dealing with the Whistleblower
board of directors’ audit committee and sent a letter to
the SEC.
Id.
Shortly thereafter, Trans-Lux
reprimanded Kramer, subjected him to an internal
investigation, removed his responsibilities, and finally
terminated his employment. Id. Kramer filed suit
alleging that Trans-Lux violated Dodd-Frank’s antiretaliation provision. Id.

compliance functions.
They should focus on
developing methods to encourage whistleblowers to
lodge
complaints
internally,
conduct
swift
investigations, and develop processes to ensure that
whistleblowers receive objectively fair and reasonable
treatment. Most importantly, employers should change
their perspective on whistleblowers, and begin to view
them as assets who can facilitate the processes of
ferreting out fraud. See id.
V.

In its motion to dismiss, Trans-Lux argued that
Kramer did not report Trans-Lux’s alleged violations
in the manner required by the SEC and, therefore, did
not meet the statutory definition of “whistleblower”
under Dodd-Frank. Id. at *4. In response, Kramer
argued for a broader definition of “whistleblower”,
which would cover any individual who makes a
disclosure required or protected under SOX. Id. at *5.
Relying on a final rule promulgated by the SEC on
August 12, 2011, the Court agreed with Kramer. Id. at
*7.

Recent Whistleblower Case Law and Other
Developments

The case law concerning employee claims for
whistleblowing and retaliation is always evolving.
This section takes a look into some of those recent
developments.
The first judicial opinion interpreting the
whistleblower provisions of Dodd-Frank was Kramer
v. Trans-Lux Corp., decided in the District of
Connecticut. No. 3:11-cv-01424, 2012 WL 4444820,
*1 (D. Conn. Sept. 25, 2012). In that case, the district
court denied a motion to dismiss and rejected a narrow
interpretation of the whistleblower protection provision
of Dodd-Frank and held that Dodd-Frank protects an
individual who makes disclosures required or protected
under SOX, as well as to those who provide
information to the SEC. Id.

The Court explained that applying a narrow
reading of Dodd-Frank’s anti-retaliation provision
would eviscerate the protections available to potential
whistleblowers. Such a reading would be inconsistent
with the stated goal of Dodd-Frank, which is “to
improve the accountability and transparency of the
financial system” and “create new incentives and
protections for whistleblowers.” Id. at *4.
The court concluded that Kramer’s disclosures
were protected under SOX because they related to
violations of federal securities laws. Id. at *7. Thus,
Kramer was protected from retaliation under DoddFrank regardless of the manner in which he submitted
his concerns to the SEC. The Court also rejected
Trans-Lux’s argument that the SEC’s final rule on
which the court based its decision was impermissibly
broad in that it allowed potential plaintiffs to pursue
under Dodd-Frank retaliation claims that would
otherwise be barred by SOX’s shorter 180-day statute
of limitations. Id. The court determined that because
Dodd-Frank was intended to expand the protections
found in SOX, the SEC’s final rule was consistent with
the stated purpose of Dodd-Frank and not
impermissibly broad.
Id. at *8; see generally
discussion in Maher, Whistleblower Update, at 4-5.

Mr. Kramer served as Trans-Lux Corporation’s
vice president of Human Resources and as a member
of its pension plan committee. Id. at *2. The
committee was comprised of only Kramer and a
second employee, who was Trans-Lux’s CFO. Id.
Kramer repeatedly told the CFO that the plan
committee was required to have at least three members,
but he was ignored. Id. Between 2008 and 2011,
Trans-Lux failed to abide by the terms of the pension
plan and amended its pension plan four times. Id. On
two of those occasions, the two-person committee
approved the amendments even though the plan
required approval by a three-person committee.
Further, the CFO failed to bring the 2009
amendments to the board of directors for approval as
required by the plan and failed to file the 2009
amendments with the SEC. Id. at *3. In 2011, the
CFO ordered Kramer not to file a Form 10 with the
Pension Benefit Guaranty Corporation notifying it of a
missed contribution to the plan. Id. This notification
would have resulted in an immediate penalty to TransLux. Kramer notified Trans-Lux executives of his
concerns about Trans-Lux’s failure to adhere to the
pension plan and failure to submit the required
documents to the SEC. Id. Kramer also contacted the

Since Kramer, there have been several new cases
fleshing out some of the nuances of the whistleblower
and anti-retaliation provisions of Dodd-Frank and
SOX. For example, in September 2013, the Northern
District of Texas ruled in Candler v. URS Corp. that a
plaintiff had the right to a de novo review of her SOX
whistleblower claims in federal district court even
though she had already participated in two levels of
review before the United States Department of Labor.
19
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the first circuit court of appeals to address the issue,
and its decision directly conflicts with the SEC’s
regulations interpreting Dodd-Frank. A substantial
number of district courts in other jurisdictions have
reached a contrary conclusion to the Fifth Circuit as
well. It is thus likely that this issue will be considered
soon by other courts of appeal, perhaps even make its
way before the United States Supreme Court. Notably,
the SEC recently weighed in with an amicus brief on a
whistleblower case pending in the Second Circuit,
urging the court in Liu v. Siemens, A.G. to adopt the
SEC’s interpretation of Dodd-Frank’s anti-retaliation
provision, inviting a circuit split if the Second Circuit
agrees. Leo Moniz & Jill Rosenberg, Where the
Whistle Blows: SEC Invites Circuit Split Over Reach of
Dodd-Frank Anti-Retaliation Provision, ORRICK
LITIGATION
BLOG,
available
at
http://blogs.orrick.com/employment/2014/03/04/where
-the-whistle-blows-sec-invites-circuit-split-over-reachof-dodd-frank-anti-retaliation-provision/.

This decision raises the stakes and costs for employers
by requiring them to submit to duplicative discovery
and dispositive motion practice and potentially yet
another full-scale evidentiary hearing.
It also
underscores the importance of appreciating from the
outset that SOX whistleblower litigation can require a
lengthy adjudicative process, and employers should
develop long-term strategies and perspectives
accordingly. Pearlman & Mufson, Top 10
Whistleblower and Retaliation Developments of 2013,
LAW360,
available
at
http://www.law360.com/articles/497425/top-10whistleblower-and-retaliation-developments-of-2013.
In November 2013, in a case of first impression,
the Eastern District of Virginia ruled in Jones v.
Southpeak Interactive Corp. of Delaware that a jury
may award front pay (in lieu of reinstatement) to a
SOX whistleblower. Notably, that court undertook a
strict approach in assessing the plaintiff’s claim for
front pay and ultimately concluded that front pay was
not warranted under the facts of the case. Id.

With the malleable state of whistleblower and
anti-retaliation law ever shifting, we should expect to
see conflicting federal circuit court decisions on the
horizon regarding the scope of protected activity in the
SOX and Dodd-Frank contexts. These conflicts will
likely end up before the United States Supreme Court
in the not too distant future to finally settle these
issues.

Also in November 2013, the Northern District of
Georgia ruled in Pruett v. BlueLinx Holdings Inc. that
Dodd-Frank whistleblowers are not entitled to a jury
trial or punitive damages.
This first-impression
decision is likely to have a meaningful impact in favor
of employers in terms of valuing Dodd-Frank
whistleblower claims; indeed, employers can expect
traction in relying on this decision in negotiating
settlements. Id.

VI.

Sensational instances in which whistleblowers
have uncovered substantial acts of corruption has led
Congress to pass expansive legislation to protect and
incentivize individuals who hope to do the same in the
future.
Those individuals who can successfully
establish themselves as whistleblowers have numerous
mechanisms offered by federal agencies, such as
OSHA, that afford them protection and potentially
reward them greatly for their efforts. Qui tam suits and
anti-retaliation laws are examples of such mechanisms
that shield whistleblowers and subject covered
employers to increased liability. In addition to those
protections, bounties provide lucrative monetary
incentives for whistleblowers to come forward.

Such issues are not without conflicting views at
the district court and administrative level, however. In
May 2011, in Sylvester v. Parexel International LLC,
the Administrative Review Board concluded that a
whistleblower’s complaint need not “definitely and
specifically” relate to one of the categories of
misconduct in Section 806 of SOX. Embracing that
decision, the Third Circuit on March 19, 2013, in Wiest
v. Lynch gave Chevron deference to the Administrative
Review Board’s expansive interpretation of “protected
activity,” repudiating the “definitely and specifically”
standard. Courts of appeal for a range of other circuits
— including the First, Fifth, Sixth, and Ninth Circuits
— take the opposite approach. See Pearlman &
Mufson, Top 10 Whistleblower and Retaliation
Developments of 2013, LAW360, available at
http://www.law360.com/articles/497425/top-10whistleblower-and-retaliation-developments-of-2013.

Both the number of investigations instigated by
whistleblower submissions and the amount of the
rewards whistleblowers are compensated are increasing
at staggering rates. However, employers have various
steps they can take to minimize their exposure to
damages and liability resulting from whistleblowers,
which include gaining the proper awareness of
whistleblower protections and laws and utilizing
preventive internal policies and employee guidelines.

In July 2013, the Fifth Circuit ruled in Asadi v.
G.E. Energy (USA), LLC that an individual must
complaint to the SEC to be protected under DoddFrank’s whistleblower retaliation provision. This was
20
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This paper’s discussion has delved extensively into
discussion of these issues to provide employers with
new ideas and approaches to successfully navigate the
sea of whistleblower legislation without sinking.
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From Probability to Certainty:
How Genetic and Genomic Testing Is Changing the Playing Field
Introduction
In the Spring of 2012, defense counsel was planning strategy and case presentation for a
trial scheduled to begin in a few short months. The plaintiff claimed that she had developed
thyroid cancer from exposure to radioactive material contained in and on used oilfield pipes
owned by the defendant. Counsel posed the question to one of the defendant’s medical experts,
“Can plaintiff’s tissue specimens be tested to determine if she had a genetic predisposition to
thyroid cancer?” Not only was the answer to that question “yes”, but recent developments in the
fields of genetics and genomics offered much more. And those developments may be a gamechanger in certain toxic tort and product liability cases.
In October 2000, an article titled, “The Defendant’s Right to Compel Genetic Testing”
appeared in this publication. In the context of discussing a litigant’s right to compel genetic
testing, the author explained how advances in genetics and biotechnology could have future
utility in criminal and civil litigation. The author predicted that, “[t]he study of genetics and
biotechnology, while a relatively new topic to non-scientists, is having and will continue to have
an increasingly profound effect on our society. Applications of the growing body of knowledge
have already revolutionized principles of evidence in certain types of criminal prosecutions, and
they will undoubtedly have similar influences on civil litigation in the near future.” With equal
foresight, the author suggested that “[i]n civil litigation, the results of genetic tests can be used as
evidence in the quest to determine the cause of certain medical problems. It is foreseeable that
such results will be used to indicate that some person’s problems are caused by their genetic
‘map,’ as opposed to a medicine manufactured by a defendant corporation.”
Fifteen years later, the future is here, and it is clear that scientific advances in genetics,
genomics and biotechnology have indeed profoundly affected all aspects of our society. In April
2003, the Human Genome Project was completed, allowing scientists to read the complete
genetic blueprint for a human being - - the human genome. With the completion of the Human
Genome Project, genetic variations between people now can be identified. This, in turn, has
given rise to advances in newer fields of science known as “genomics,” “toxicogenomics,”
“pharmacogenomics,” and “epigenomics.” We now live in a world where we can use science to
help us track down and convict criminals, to determine whether we carry a gene for a particular
disease, and to obtain personalized medical care for diagnosis, treatment, and disease
management, based on our own genetic makeup. As predicted more than a decade ago, because
we have a better understanding of the human genome and an improved ability to understand our
own individual risks of disease and biological responses to drugs and other chemicals, these
techniques (along with related technologies) are also gaining traction in civil litigation as a way
to support or refute toxic tort exposure claims.
Developments in this rapidly developing science are also leading to advances in drug
development and treatment. On January 20, 2015, in President Obama’s State of the Union
Address, he announced that he will seek hundreds of millions of dollars for a new initiative to
develop medical treatments tailored to a patient’s genetic characteristics. And less than a month
1

later, Johnson & Johnson announced three new research projects, all aimed at predicting and
preventing illnesses through the use of genetic data. As genetics and genomics provide us with a
better understanding of our own individual risks of disease and responses to drugs and other
substances, the resulting technology will have a profound impact on the way drug companies
develop and market their products. And, in many instances, serious adverse events will be
reduced as the same technology will allow us to accurately determine whether adverse events
resulted from the use of a particular drug or genetic variants in the individuals.
The Science
An individual’s genetic information is encoded in chromosomal DNA within a cell’s
nucleus. DNA is comprised of four building-block nucleotides, represented by the letters “A,”
“T,” “C,” and “G.” “Genes” are the molecular unit of heredity of a living organism, and specific
segments of nucleotides, like a sentence. The sequence of the “letters,” or nucleotides, on each
gene determines the meaning of its genetic message, and carries instructions on how to make
proteins. In order to do this, the genetic message is transcribed, or “copied,” from that DNA into
an intermediary molecule called the messenger ribonucleic acid or mRNA. The mRNA carries
“instructions” from the DNA to the cell machinery that makes proteins, each of which has a
specific function in the body. Thus, the DNA acts as an instruction manual for our bodies.
Some differences in our DNA are “expressed” as our individual genetic traits, such as the
color of our eyes and hair, while other variations may be “silent” and have no recognizable
consequence. Genetic variations may be hereditary, caused by environmental factors, or both.
Potentially gene expression-altering environmental factors include diet, lifestyle choices,
geography, and exposure to pollutants and chemicals. Unfortunately, sometimes these factors
combine to negatively affect our health. Indeed, as Francis Collins, Nobel-prize winner and
Director of the NIH Human Genome Project, explained, “[c]ancer is a disease of the genome. It
arises when genes involved in promoting or suppressing cell growth sustain mutations that
disturb the normal stop and go signals.” See NIH Director’s Blog, Oct. 22, 2013.
The word “genome” is used to identify an organism’s complete set of DNA, including all
of its genes. Thus, while genetics is the study of genes, their functions, and resulting effects, and
focuses principally on the mutations in individual genes, genomics is the study of all the genes in
a person, as well as the interactions of those genes with each other and a person's environment.
See http://www.cdc.gov/genomics. In April 2003, the Human Genome Project sequenced and
mapped all of the genes of a human being to reveal the human genome, thereby revolutionizing
genomic research. See http://www.genome.gov/10001772. As a result, we have at our disposal
the complete genetic blueprint for a human being, which can be studied to help science gain
insight into how the individual parts work together and help establish a genetic basis for health
and the pathology of human disease.
One of the goals of human genomics is to identify variations in the DNA sequence and to
determine the significance of the variation across populations. By studying the relationship
between a person’s genes and their environment, scientists may be able to discern why some
people develop diseases while others do not. One of the ways this is accomplished is through the
study of toxicogenomics. Toxicogenomics uses genomic technologies to study how the genome
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responds
to
environmental
toxicants
and
other
stressors.
See
http://cfpub.epa.gov/si/si_public_record_Report.cfm?dirEntryId=65899&CFID=156832895&CF
TOKEN=53949242&jsessionid=8630ee3c1e716bb97cd4541317711c545f15. Toxicogenomics
can identify toxicant-specific alterations in gene, protein, and metabolite “expression” patterns.
These expressions show how exposures to certain chemicals cause some genes to “turn on” or
“turn off,” which affects the proteins produced by the cell. See Applications of Toxicogenomic
Technologies to Predictive Toxicology and Risk Assessment, The National Academy of Sciences
(2007). The resulting “on/off” pattern of genes creates a “signature” for the particular toxicant.
Id. Studying the gene signatures helps explain how the chemicals act on our bodies to cause
disease.
In September, 2000, the National Institute of Environmental Health Sciences (“NIEHS”)
created the “National Center for Toxicogenomics” (“NCT”) for the primary purpose of collecting
gene expression data in order to build a knowledge base of chemical effects on biological
systems. See, Raymond W. Tennant, The National Center for Toxicogenomics: Using New
Technologies to Inform Mechanistic Technology, Environmental Health Perspectives, Vo. 110,
No. 1 Jan. 2002.
By studying a person’s genes, scientists also may be able to discern why some people
respond to medicines while others do not and, likewise, why some people suffer adverse events
while others do not. Two organizations are particularly dedicated to these endeavors. The
Pharmacogenomics Research Network is a network of scientific groups funded by the NIH. Its
goal is to determine how a person’s genes affect his or her response to drug therapy. The
Network has research groups devoted to the pharmacogenomics of cardiovascular disease,
rheumatoid arthritis, anticancer agents, membrane transporters and others, as well as expression
genetics in drug therapy.
Another organization focused exclusively on the study of adverse events is the
International Serious Adverse Event Consortium (iSAEC). The members include several leading
pharmaceutical companies, academic institutions and the Wellcome Trust, and it collaborates
with the FDA on scientific and strategic matters. The iSAEC operates under the hypothesis that
genetic variations account for adverse events and differences in individuals’ response to
medicine. Its purpose is to identify and validate DNA variants to predict the risk of druginduced rare serious adverse events. iSAEC studies have identified and validated genetic
variants for drug-induced liver toxicity and serious skin rashes (SJS). Additional studies are
indicating the presence of cross-drug genetic alleles that may provide insight into the basic
mechanisms for drug-induced serious adverse events.
The newest technology available to detect the gene expressions for a large number of
genes simultaneously is massively parallel or “high throughput” gene sequencing, which is
known as “Next Generation Sequencing” or “NGS.” NGS is considered one of the most
advanced and most reliable and quantitative forms of genetic testing. Significantly, NGS can be
used to establish specific causation based on an individual, rather than on a generalized
population. RNA-sequencing, a type of NGS, is the first sequencing - based method that allows
the entire transcriptome -- the RNA expressed from the genome -- to be surveyed in a very high
throughput and quantitative manner. This allows an in depth, sometimes quantitative analysis of
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gene expression with great accuracy compared to the other microarray platforms. The resulting
data can reflect whether gene expression levels in an individual’s diseased tissue are consistent,
or inconsistent, with the toxic exposure alleged, otherwise known as a “toxicogenomic
response.”
The results of the RNA-sequencing are subject to principal component analysis, which
means the results produced are a pure mathematical and statistical finding. Any “opinion” in
interpreting the data is essentially removed, as the data speaks for itself. Thus, the NGS data can
provide strong guidance and scientific reliability to a source of tumorigenesis, including the
presence of biomarkers for inherited genetic mutations. This makes NGS particularly wellsuited for litigation, where scientific evidence must satisfy an admissibility threshold.
The data is analyzed by principal competent analysis (PCA). This is a proven statistical
method that separates out variance and covariance to defer the meaning of large complex data.
Using PCA allows this complex data to be viewed and compared to published gene signatures is
peer reviewed publications.
Use of Genomics in the Courtroom
In a toxic tort lawsuit it is the plaintiff’s burden to prove both general and specific
causation. That means the plaintiff must prove both that the substance that allegedly caused the
disease is capable of causing the type of injury that the plaintiff suffered and that the particular
substance to which the plaintiff allegedly was exposed actually caused the plaintiff’s injury.
Proving specific causation -- that the exposure actually caused the plaintiff’s injury -- typically is
the greater challenge. The defendant’s position often is that the plaintiff’s disease was not
caused by the exposure, or even that the plaintiff had genetic traits that predisposed him or her to
the disease and that inherited genetic mutation, not the defendant’s product, was the legal cause
of the disease.
Proving, or disproving, specific causation traditionally has involved an application of
differential diagnosis to produce an ultimate opinion on medical causation, followed by a battle
of the experts. In certain cases, genomics, genetics and toxicogenomics can both eliminate the
alleged cause of a disease and reveal its true cause.
One of the authors was involved in a recent case in which, both genetic and genomic
testing were employed recently to refute a plaintiff’s claim that she developed thyroid cancer
resulting from exposure to NORM - naturally occurring radioactive material. In Naomi Guzman
vs. Exxon Mobile Corporation, et al; 24th Judicial District Court for the Parish of Jefferson; Civil
Action No. 693-606; Division “I”, the plaintiff was the daughter of a former pipe yard worker
who cleaned drilling pipe allegedly contaminated with NORM. The plaintiff’s uncle also
worked at the pipe yard. The plaintiff claimed that she was exposed through four pathways:
1.

She was exposed to gamma radiation while in utero, when her mother
brought lunch and dinner to her father at work;
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2.

She ingested and inhaled radioactive dust particles when she was an
infant/toddler while accompanying her mother to bring meals to her father;

3.

She inhaled and ingested radioactive dust from her father’s clothes when
he returned home after work; and

4.

As a young girl, while staying with her uncle after school, she was
exposed to radioactive dust on his clothes.

Tissue specimens had been obtained by plaintiff’s physicians when she underwent a
thyroidectomy as part of her cancer treatment. The Court granted Exxon’s motion to compel
production of plaintiff’s tissue specimens for genetic and genomic testing. The purpose of the
genetic tests was to detect inherited traits that would have predisposed the plaintiff to papillary
thyroid cancer. And the objective of the genomic testing was to establish whether plaintiff, who
was diagnosed specifically with papillary thyroid cancer (PTC) and Hashimoto’s thyroiditis, had
been exposed to external or internal radiation, which caused the diseases.
The tissue specimens were delivered to scientists at ArrayXpress in Raleigh, N.C. Array
Xpress established a quantitative gene expression profile using NGS and in particular, RNAsequencing on mRNA extracted from cancerous formalin fixed paraffin embedded tissue
sections collected from the plaintiff. Then the scientists attempted to correlate the resulting
signature with the expression signatures for thyroid tumors previously published in peer
reviewed scientific journals. In this case, the scientists were able to rely on a recently published
paper that provided a comprehensive overview of gene expression signatures related to radiationinduced thyroid tumors. This published gene list served as the reference point for radiationinduced cancer. The scientists then established the genetic signature for plaintiff’s cancerous
tissue. That produced plaintiff’s personal gene expression profile, which was compared to the
published gene expression profiles for radiation-induced thyroid tumors to determine if any
similarities were present.
When the results came in, the plaintiff’s gene expressions demonstrated a “gene
signature” for sporadic thyroid cancer as opposed to radiation-induced thyroid cancer resulting
from exposure to NORM. And genetic test results added another layer to Exxon’s causation
defense. Those tests revealed that Plaintiff’s predisposition to developing thyroid cancer was
five times greater than that of the general population. Based on the genetic test results alone,
Exxon presented an expert in medical pathology, who testified that plaintiff most likely would
have developed PTC without exposure to any other risk factors.
Ultimately, the jury never reached the medical causation questions, because it found
Exxon not liable on the strict liability and negligence claims. It appeared, however, that the
genetics and genomic test results firmly established an alternative causation and may have aided
the jury in reaching their verdict.
The Role of Genomics in Drug Development
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In January of 2013, the FDA released industry guidance on the use of pharmacogenomics
in early-phase clinical studies and recommendations for labeling.
See Clinical
Pharmacogenomics: Premarket Evaluation in Early-Phase Clinical Studies and
Recommendations for Labeling (January 2013). Pharmacogenomics is a term that broadly refers
to the study of drug exposure and/or response as related to variations in DNA and RNA
characteristics. Its application in drug development is an evolving process that begins with
discovery and continues through clinical efficacy and safety outcomes.
Genetic factors play a major role in determining the benefit-risk profile of a particular
drug. Genetic differences between individuals can affect virtually all aspects of a disease and its
treatment, including the rate of occurrence, risk of progression or recurrence, the appropriate
dose, and likelihood of drug toxicity. Genetic variation has been estimated for 20-95% of the
variation in individual responses to medications. See Haga and LaPoint, The potential impact of
pharmacogentic testing on medication adherence, The Pharmacogenomics Journal, 13, 481-483
(2013).
Some of the genetic differences most relevant to drug development include genes that
relate to the drug’s pharmacokinetics (absorption, distribution, metabolism, and excretion
(ADME)); genes that affect a drug’s pathway; genes that can predispose a person to toxicities;
and genes that can influence disease susceptibility or progression. Based on these factors, drug
doses can now be modified to account for genetic variations. This has resulted in post-market
revisions to a number of drug labels to include pharmacogenomics information that can inform
the benefit-risk relationship or allow for individualized dosing. Over 100 drug labels approved
by the FDA now include information about variability in patient response secondary to genetic
variability. See www.fda.gov/Drugs/ScienceResearch/ResearchAreas/Pharmacogenetics/ucm
083378.htm. The goal is that with continuous cataloging of genomic information through a
drug’s development, clinically important genomic differences will be discovered earlier, before a
drug is even marketed.
The FDA recognizes that applying pharmacogenomics in early-phase clinical studies can
potentially improve efficacy of later trials if genetic factors can help predict the likelihood and
magnitude of response. Accounting for genetic differences in early-phase clinical trials may help
identify populations that should receive lower or higher doses of a drug or longer intervals. It
can also identify variances in responder populations, as well as high-risk groups. Successful use
of genetic information in drug developments depends on the appropriate collection and storage
of DNA samples from large enough participants in clinical trials. In fact, the FDA advises and
strongly encourages general DNA sample collection for exploratory analyses. And where a
complete sample is not possible, the FDA suggests acquiring as high a DNA sample as possible,
with additional target collection from those who are identified as outliers, and who experience a
severe or treatment-limiting adverse event. Only then will it become possible to seek
explanations for differences in efficacy, tolerability, or safety that were not anticipated at the
outset.
A prime example of the effect genetic differences can have on different individuals is the
unfortunate case of codeine fatalities for North American children after tonsillectomies. See L.E.
Kelly, et al, More Codeine Fatalities After Tonsillectomy in North American Children,
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Pediatrics, 129:e1343-1347 (2012). Adenotonsillectomies can be used treat children with
pediatric obstructive sleep apnea syndrome, which effects 600,000 to 1.8 million North
American children under the age of 15. The opioid codeine is commonly given to young
children post-surgery. Its effect is dependent on its conversion to morphine, a metabolism
process that in turn is dependent on the highly polymorphic CYP2DC pathway. Polymorphisms
in this gene have been identified with poor metabolizer and ultra-rapid metabolizer phenotypes,
which can vary the amount of morphine produced from a codeine dose. This gene-dose effect
can cause a patient with a rapid metabolizer CYP2DC to produce 50% to 75% more morphine
than a poor metabolizer. This results in severe cases of opioid induced toxicity. The codeine
label, like over 100 other drugs, now includes a biomarker for CYP2D6, and pharmacogenomic
information in a number of labeling sections.
Conclusion
The Brave New World is here. Current and forthcoming developments in genetics and
genomics will have profound effects on several fronts. Already, we are seeing personalized
medicine and widespread use of tailor-made drugs are on the horizon. Similarly, genetics and
genomics will play an increasingly important role in the courtroom. While lawyers historically
have relied on epidemiology and scientific studies to prove or disprove causation, especially in
toxic torts and pharmaceutical products liability, new genomic technology has the potential to be
a game-changer. As more and more gene signatures are identified and published, gene
expression tests and NGS will bring specific causation to a new level. We literally will have the
ability to present competent evidence to prove or disprove that a party’s injury or condition was
caused by exposure to a specific substance, chemical or drug.
BY:
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“The military engineers of the Commission have taken upon their shoulders the
job of making the Mississippi over again – a job transcended in size by only the
original job of creating it. …The Commission might as well bully the comets in
their courses and undertake to make them behave, as try to bully the Mississippi
into right and reasonable conduct.” Mark Twain, 1882, Life on the Mississippi

The Disappearing Delta: We Are Literally Losing Ground1
Thomas L. Deardorff, Ph.D.2 and Glen Pilie3
The Mississippi Delta and associated wetlands provide us with millions of pounds of seafood, a
significant percentage of the nation’s oil and gas, a navigational corridor for cargo, and some
degree of protection to New Orleans against the effects of hurricanes and strong storm surges.
Thus, protecting the Delta and its resources are of great value to the region and to the nation as a
whole; however, the Delta is disappearing at an alarming rate. Understanding why this is
happening starts with an understanding of the historical changes to the Mississippi River because
the river has a profound effect on the formation of land in coastal Louisiana. Historically, the
river moved millions of tons of sediments each year down the Mississippi Basin towards the
Delta. The Basin drains water for about 40% of the continental U.S.
When rivers and tributaries in the Mississippi Basin slow down, sediments are deposited. This
makes the river shallower. When the flow of water in a river increases, the river banks and river
bottom are scoured causing both course and fine sediments to be mobilized and carried
downstream towards the Mississippi Delta and to the river’s terminus before the sediments begin
to settle. This deposition creates the formation of natural levees as the water advances to the
Gulf. The Southwest Pass, the main shipping channel in the Delta, has crept about 70 meters per
year (on average) towards the Gulf of Mexico and now continues to the edge of the continental
shelf. Scouring the river bottom and depositing the sediments into deeper water may be great for
navigational purposes but if the sediment loads are deposited over the continental shelf, where
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Session Title: Did we tame the river but lose the marsh?
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they are lost for natural land building. An average of 24 square miles of South Louisiana land,
mostly marsh, has disappeared each year for the past five decades, according to the U.S.
Geological Survey. As much as 80% of the nation’s coastal wetland loss during this timeframe
occurred in Louisiana.
High river flows may also allow the waters to spill over the river banks depositing the sediment
load laterally. The heavier particles (such as clay, sand and gravel) settle nearest the river bank
and form natural levees and embankments. The lighter sediments (such as silt) are transported
farther inland and furthest away from the flooding river. These sediments flow from the river
onto nearby lands and contribute to the nutrient-rich matrix for agriculture. In both instances, the
distributed sediments enable the land to maintain or increase its elevation. Sometimes, river
flooding can be a good thing.
The rivers and their soils in the Mississippi Basin are, by nature, dynamic. Under natural
conditions, the uncontrolled Mississippi River historically moved water and sediments to the
Gulf, a process that maintains wetland elevations. Although humans strive for stability in their
lives, this is in direct conflict with the plans of Mother Nature, who strives for a more dynamic
condition. Humans don’t like it when the river changes its course. We began to build levees to
confine or girdle the river. Narrowing the river increased river flows, which prevent sediments
from settling. Additionally, we constructed dams on the Mississippi River to contain the flows,
which stopped the sediment deposits at each dam. As a result of our actions, the Mississippi
Delta was deprived of sediments and started to disappear at an astonishing rate. A football field
of wetlands vanishes into open water almost every hour. Since the 1930s, Louisiana has lost
nearly 1,900 square miles of land, an area roughly equivalent in size to the state of Delaware (see
Figure 1). By some accounts, the Mississippi Delta has lost approximately 70 percent of its total
land area. Clearly, there are always consequences when we interfere with natural processes.
Land loss is a huge factor in hurricane risk. Since 1965 when Hurricane Betsy made landfall in
this area, scientists estimate that New Orleans is 20 miles closer to the eroding coast. Hurricane
Katrina continued the eroding process and moving the Gulf closer to the city. Hurricane Katrina
also virtually eliminated the Chandeleur Islands, the uninhabited barrier islands southeast of New
Orleans. The hurricane removed vegetation and sand from the islands, which significantly
reduced the overall height of the islands. Losing the existing Delta as well as the protection from
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the barrier islands increases the chances for inundation of New Orleans. Each year the Gulf
claims an average of 24 square miles of coast line, which is approximately the size of Manhattan.
If the trend continues, projections predict the waters of the Gulf will advance another 30 miles
inland by mid-century.

Figure 1.

The Louisiana coast has lost about 1,900 sq. miles of land
and, if nothing changes, about 30 more miles inland by midcentury leaving New Orleans and other cities vulnerable to
the force of the open water.

Today, the sediments needed to replenish or build the coastal wetlands are not being replaced,
some portions of the Delta subsiding downward due to compression and their own weight, and
natural events, such as hurricanes, are eroding the land-water interface. If that isn’t enough bad
news, sea levels appear to be rising. As sea levels rise, saltwater intrudes onto newly subsided
lands, killing the freshwater vegetation and, in turn, making this new area prone to erosion.
Subsidence, erosion and forces of hurricanes work to lower the coastal elevations while a rising
ocean level slowly and quietly encroaches inland. The fragile coastal marshes are squeezed
toward extinction. This is a vicious and continuous cycle and it allows the Gulf waters to
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advance inland. Importantly, New Orleans and adjacent coastal areas are becoming ever more
vulnerable to future storms. The coastal wetlands and barrier islands are the first line of defense
for hurricane. Some experts believe that the height of hurricane-related storm surges can be
reduced by 1 foot for every 2.7 linear miles of coastal wetlands.
To be fair, the lack of sediment loadings to the Delta because of levees and dams is not the only
cause of the loss of wetlands in the Delta. Cargo shipping and general navigation can impact the
coastal zones due to dredging of channels. Not only does this impact the freshwater to saltwater
balance but it has been speculated that Hurricane Katrina was able to enter the city via the
Mississippi River Gulf Outlet. As previously discussed, storm surge from hurricanes erode the
coastal wetlands. In the aftermath of Hurricanes Katrina and Rita, the government estimated the
100 square miles of wetlands were lost. Invasive species, such as feral hogs and Nutria, harm the
existing wetlands by burrowing into the ground and aggressively foraging on the plants. These
species kill existing wetland plants and allow sediment losses by subsidence and erosion. Oil
spills, such as the recent Deepwater Horizon accident, impacted the thousands of acres of coastal
marsh. The pipeline and canal infrastructure of the oil and gas industry may influence coastal
wetlands by allowing salt water to penetrate deeper into the wetlands. Of course, draining
wetlands for development removes their protective capacity. These, and many other scenarios,
combine to accelerate the Delta’s vanishing act.
As New Orleans becomes more vulnerable to the pending wrath of the Gulf, engineers are
building more levees and other structures in an attempt to fortify the city. Yet, our attempts to
control the Mississippi River via levees and dams created the problem. How do we break the
cycle and allow Mother Nature to reassert herself? In concept, we could remove all upstream
levees and dams on the Mississippi River and let the river take its natural course and allow the
freed sediments to begin to rebuild the coastal zones. This scenario, however, is neither
reasonable nor possible. Such a plan comes with a huge price tag and great uncertainty. Impacts
to navigational channels and shipping would certainly occur.
The new path forward for the Delta comes from a plan conceived by committee called Coastal
2050. The Coastal 2050 plan embraces the problems at the ecosystem scale and seeks to restore
essential processes rather than continued manipulation of wetland hydrology. Their plan has
three major considerations/categories. First, they want to assure vertical accumulation of
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sediments to achieve sustainability. This is accomplished by reinitiating delta building,
promoting marsh hydrology that encourages plant growth and organic matter production, and
providing periodic inputs of sediments and nutrients. Second, they want to maintain estuarine
gradient to achieve diversity. The plan seeks to create a gradual change from freshwaters at the
head of coastal basins to saline water in the Gulf. The balance of salt and freshwater provides an
array of habitats. And finally, they want to maintain exchange and interface to achieve system
linkages. Coastal 2050 committee believes that linkages are the pathways by which energy,
materials, and organisms are transferred and mixed through the coastal system (e.g., shrimp,
crabs and migrate through different systems during their life cycles).
Today, we must consider the entire watershed rather than just the immediate river. To get out of
the current problems in the Delta, we must think watershed plus we must understand and listen to
Mother Nature. What will Mother Nature allow us to do? Large-scale restoration of the
wetlands, whether they are coastal or inland, requires that large-scale sediment processes be
reinstated, if possible. The overarching concepts of the Coastal 2050 plan are correct because
they considered the totality of ecological systems in forming their plans. However, this is a
massively expensive plan that has no guarantee of success. The pending battle for funds to
initiate some of this plan will be difficult considering the current economy and entrenched
interests of numerous stakeholders. While we wait to act, Mother Nature is working against us
to degrade the wetlands using subsidence and sea level rise. In the time it took to complete our
presentation today, another football field of wetlands vanished into the open waters of the Gulf.
Mother Nature is a cruel landlord and truly pulling the ground out from underneath our feet.
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Rule 1.1: Competence
Client-Lawyer Relationship
Rule 1.1 Competence
A lawyer shall provide competent representation to a client. Competent representation requires the
legal knowledge, skill, thoroughness and preparation reasonably necessary for the representation.

Comment on Rule 1.1
Client-Lawyer Relationship
Rule 1.1 Competence - Comment
Legal Knowledge and Skill
[1] In determining whether a lawyer employs the requisite knowledge and skill in a particular matter,
relevant factors include the relative complexity and specialized nature of the matter, the lawyer's
general experience, the lawyer's training and experience in the field in question, the preparation and
study the lawyer is able to give the matter and whether it is feasible to refer the matter to, or
associate or consult with, a lawyer of established competence in the field in question. In many
instances, the required proficiency is that of a general practitioner. Expertise in a particular field of law
may be required in some circumstances.
[2] A lawyer need not necessarily have special training or prior experience to handle legal problems
of a type with which the lawyer is unfamiliar. A newly admitted lawyer can be as competent as a
practitioner with long experience. Some important legal skills, such as the analysis of precedent, the
evaluation of evidence and legal drafting, are required in all legal problems. Perhaps the most
fundamental legal skill consists of determining what kind of legal problems a situation may involve, a
skill that necessarily transcends any particular specialized knowledge. A lawyer can provide adequate
representation in a wholly novel field through necessary study. Competent representation can also be
provided through the association of a lawyer of established competence in the field in question.
[3] In an emergency a lawyer may give advice or assistance in a matter in which the lawyer does not
have the skill ordinarily required where referral to or consultation or association with another lawyer
would be impractical. Even in an emergency, however, assistance should be limited to that reasonably

necessary in the circumstances, for ill-considered action under emergency conditions can jeopardize
the client's interest.
[4] A lawyer may accept representation where the requisite level of competence can be achieved by
reasonable preparation. This applies as well to a lawyer who is appointed as counsel for an
unrepresented person. See also Rule 6.2.
Thoroughness and Preparation
[5] Competent handling of a particular matter includes inquiry into and analysis of the factual and
legal elements of the problem, and use of methods and procedures meeting the standards of
competent practitioners. It also includes adequate preparation. The required attention and preparation
are determined in part by what is at stake; major litigation and complex transactions ordinarily require
more extensive treatment than matters of lesser complexity and consequence. An agreement between
the lawyer and the client regarding the scope of the representation may limit the matters for which
the lawyer is responsible. See Rule 1.2(c).
Retaining or Contracting With Other Lawyers
[6] Before a lawyer retains or contracts with other lawyers outside the lawyer’s own firm to provide or
assist in the provision of legal services to a client, the lawyer should ordinarily obtain informed
consent from the client and must reasonably believe that the other lawyers’ services will contribute to
the competent and ethical representation of the client. See also Rules 1.2 (allocation of authority),
1.4 (communication with client), 1.5(e) (fee sharing), 1.6 (confidentiality), and 5.5(a) (unauthorized
practice of law). The reasonableness of the decision to retain or contract with other lawyers outside
the lawyer’s own firm will depend upon the circumstances, including the education, experience and
reputation of the nonfirm lawyers; the nature of the services assigned to the nonfirm lawyers; and the
legal protections, professional conduct rules, and ethical environments of the jurisdictions in which the
services will be performed, particularly relating to confidential information.
[7] When lawyers from more than one law firm are providing legal services to the client on a
particular matter, the lawyers ordinarily should consult with each other and the client about the scope
of their respective representations and the allocation of responsibility among them. See Rule
1.2. When making allocations of responsibility in a matter pending before a tribunal, lawyers and
parties may have additional obligations that are a matter of law beyond the scope of these Rules.
Maintaining Competence
[8] To maintain the requisite knowledge and skill, a lawyer should keep abreast of changes in the law
and its practice, including the benefits and risks associated with relevant technology, engage in
continuing study and education and comply with all continuing legal education requirements to which
the lawyer is subject.
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ORDER REGARDING DISCOVERY OF ESI
Biomet has produced 2.5 million documents to plaintiffs in this docket’s
constituent cases, and the Plaintiffs’ Steering Committee believes production
should run to something closer to 10 million documents. The parties have set
forth their positions on the procedures or protocols that should be used to
facilitate identification, retrieval, and production of electronically stored
information in submissions filed on April 1 and 5. The parties seek my guidance
as to the direction discovery of ESI should take, and I believe the parties need a
prompt ruling more than they need extensive discussion of each point they raise.
Biomet began producing documents in cases eventually centralized here in
the summer of 2012. Some plaintiffs’ counsel, anticipating this docket’s formation,
told Biomet (occasionally in forceful terms) not to begin document production until
the Judicial Panel on Multidistrict Litigation decided whether to centralize.
Biomet, neither sold on centralization nor free of judicial exhortations in other
cases against it, started the process of identifying and producing documents.
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Biomet used a combination of electronic search functions to identify
relevant documents. Keyword culling was used first, reducing the universe of
documents and attachments from 19.5 million documents to 3.9 million
documents, comprising 1.5 terabytes of data. Removal of duplicates left 2.5
million documents and attachments. Statistical sampling tests of a random
sample projected, with a 99 percent confidence rate, that between .55 and 1.33
percent of the unselected documents would be responsive and (with the same
confidence level) that between 1.37 and 2.47 percent of the original 19.5 million
documents were responsive. In comparison, Biomet’s keyword/deduplication
approach had identified 16 percent of the original 19.5 million.
Biomet then employed technology-assisted review, or predictive coding, to
identify the relevant documents to be produced from the 2.5 million that emerged
from the keyword and deduplication processes. Predictive coding has found many
uses on the Internet. Under predictive coding, the software “learns” a user’s
preferences or goals; as it learns, the software identifies with greater accuracy just
which items the user wants, whether it be a song, a product, or a search topic.
Biomet used a predictive coding service called Axelerate and eight contract
attorneys to review a sampling of the 2.5 million documents. After one round of
“find more like this” interaction between the attorneys and the software, the
contract attorneys (together with other software recommended by Biomet’s ediscovery vendor) reviewed documents for relevancy, confidentiality, and privilege.

Page 2 of 7

To date, Biomet’s e-discovery costs are about $1.07 million and will total
between $2 million and $3.25 million.
Biomet invited the Plaintiffs’ Steering Committee to suggest additional
search terms and offered to produce the rest of the non-privileged documents from
the post-keyword 2.5 million so the Steering Committee can verify that Biomet is
producing the relevant documents. The Steering Committee has declined those
offers, believing they are too little to assure proper document production.
The Steering Committee contends Biomet’s initial use of the keyword
approach has tainted the process. They point to a recent article that mentioned
unidentified “literature stating that linear review would generate a responsive rate
of 60 percent and key word searches only 20 percent, and [the defendants in the
case being discussed] proposed that predictive coding at a 75 percent responsive
rate would be sufficient.” Barry Kazan and David Wilson, TECHNOLOGY-ASSISTED
REVIEW IS

A

PROMISING TOOL

FOR

DOCUMENT PRODUCTION, New York Law Journal

(Mar. 18, 2013). The Steering Committee sees Biomet’s approach as insufficient
because, although it employed predictive coding, Biomet began with the less
accurate keyword search. The Steering Committee sees Biomet’s offer to let the
Steering Committee propose search terms as unhelpful because the Steering
Committee’s unfamiliarity with Biomet terminology prevents them from making
suggestions advisedly.
The Steering Committee wants Biomet to go back to its 19.5 million
documents and employ predictive coding, with plaintiffs and defendants jointly
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entering the “find more like this” commands. Biomet objects on a variety of
grounds, including its estimate that virtually starting over would cost it millions
more than the millions it already has spent in document production. The Steering
Committee responds that Biomet gambled when it spent millions on document
production that several of plaintiffs’ counsel warned Biomet not to undertake until
the Panel had centralized the cases.
The issue before me today isn’t whether predictive coding is a better way of
doing things than keyword searching prior to predictive coding. I must decide
whether Biomet’s procedure satisfies its discovery obligations and, if so, whether
it must also do what the Steering Committee seeks. What Biomet has done
complies fully with the requirements of Federal Rules of Civil Procedure 26(b) and
34(b)(2). I don’t see anything inconsistent with the Seventh Circuit Principles
Relating to the Discovery of Electronically Stored Information. Principle 1.02
requires cooperation, but I don’t read it as requiring counsel from both sides to
sit in adjoining seats while rummaging through millions of files that haven’t been
reviewed for confidentiality or privilege. Both sides cite reports from the Sedona
Conference project, e.g., The Sedona Conference, The Sedona Conference
Commentary on Proportionality in Electronic Discovery (Jan. 2013); The Sedona
Conference, The Sedona Conference Best Practices Commentary on the Use of
Search and Information Retrieval Methods in E-Discovery, 8 Sedona Conf. J. 189
(2007); and The Sedona Conference, Conducting E-Discovery After Amendments:
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The Second Wave, 10 Sedona Conf. J. 215 (2009), and I don’t see Biomet’s
approach as running afoul of any of the principles set forth in those publications.
In contrast, the Steering Committee’s request that Biomet go back to Square
One (more accurately Square Two, since Biomet first collected the 19.5 million
documents) and institute predictive coding at that earlier stage sits uneasily with
the proportionality standard in Rule 26(b)(2)(C). Doing so would entail a cost in
the low seven-figures. The confidence tests Biomet ran as part of its process
suggest a comparatively modest number of documents would be found. The
Steering Committee challenges that conclusion by pointing to studies (one in
1985) indicating that, on average, Boolean searches identify less than a quarter
of the relevant documents in a set of documents. Boolean language provides the
basis for keyword searches, though I can’t find anything in this record that
equates today’s keyword searches to Boolean searches. In contrast, the Steering
Committee says predictive coding identified 75 to 95 percent of the relevant
documents — about four times more efficient than keyword searches. The 75
percent figure appears to come from the previously-cited recent New York Law
Journal article about technology-assisted review as part of document production.
The article itself doesn’t vouch for the accuracy of the 75 percent figure; the article
simply notes that in a Virginia state court case, Global Aerospace v. Landow
Aviation, No. CL 61040 (Va. Cir. Ct., Loudon County, Apr. 23, 2012), the
defendants “proposed that predictive coding at a 75 percent responsive rate would
be sufficient.” I can find no source for the 95 percent figure.
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It might well be that predictive coding, instead of a keyword search, at Stage
Two of the process would unearth additional relevant documents. But it would
cost Biomet a million, or millions, of dollars to test the Steering Committee’s
theory that predictive coding would produce a significantly greater number of
relevant documents. Even in light of the needs of the hundreds of plaintiffs in this
case, the very large amount in controversy, the parties’ resources, the importance
of the issues at stake, and the importance of this discovery in resolving the issues,
I can’t find that the likely benefits of the discovery proposed by the Steering
Committee equals or outweighs its additional burden on, and additional expense
to, Biomet. FED. R. CIV. P. 26(b)(2)(C).
The Steering Committee appears to argue that Biomet is estopped from
relying on proportionality arguments based on the incremental cost of what the
Steering Committee seeks because Biomet embarked on its document
identification in disregard of pre-centralization warnings and advice from some
counsel for plaintiffs in individual cases. It might be that the Steering Committee’s
argument could carry the day in some cases, but this one doesn’t seem to be such
a case. The Steering Committee hasn’t argued (and I assume it can’t argue) that
Biomet had no disclosure or document identification obligation in any of the cases
that were awaiting a ruling on (or even the filing of) the centralization petition.
Until the MDL Panel enters a centralization order under 28 U.S.C. § 1407 (or
transfers a tag along pursuant to an earlier centralization order), a transferee
court is free to act on pending matters. Indeed, through its conditional transfer
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orders, the Panel regularly encourages transferee courts to do so. To hold that a
party that behaves as the transferee court directs, or that follows the transferee
court’s standing procedures, does so only by forfeiture of the proportionality
provision of Rule 26(b)(2)(C), seems an uncongenial exercise of whatever discretion
I have. It also would seem inconsistent with the purposes of centralization under
§ 1407.
In making this ruling, I assume that Biomet will remain open to meeting
and conferring on additional reasonably-targeted search terms and to producing
the non-privileged documents included in the statistical sample. Beyond that, if
the Steering Committee wishes production of documents that can be identified
only through re-commenced processing, predictive coding, review, and production,
the Steering Committee will have to bear the expense.
ENTERED:

April 18, 2013

/s/ Robert L. Miller, Jr.
Judge, United States District Court
Northern District of Indiana
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Last year, the American Bar Association modified
its model rules to inject explicitly into its
directive regarding a lawyer’s duty of
competence the notion that competence
requires a level of knowledge or facility with
technology. Other bar associations around the
country followed suit, issuing ethics opinions or
adopting rules stressing the importance of
technological skills to the ability of a lawyer to
represent clients competently and ethically. In
addition, federal and state courts have adopted
rules of practice that require counsel, at various
stages of litigation proceedings, to comprehend
the issues of technology affecting the parties or
their dispute and arrive at proposed solutions to
address those issues.
This article will summarize these rules changes
and illustrate the consequences of counsel’s
failure to come to grips with technology as it
bears upon particular engagements. An article
by these authors, to appear in the April 2015
Defense Counsel Journal, will address in greater
depth the issue of lawyer competence as applied
to the subject of search technologies applicable
to the discovery of electronically-stored
information in civil or criminal litigation and
administrative proceedings.
Rule 1.1 of the ABA Model Rules of Professional
Conduct expresses in relatively few words the
lawyer’s duty to represent all clients
competently:
Client-Lawyer Relationship
Rule 1.1 Competence
A lawyer shall provide competent
representation to a client. Competent
representation requires the legal
knowledge, skill, thoroughness and
w: www.iadclaw.org
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preparation reasonably necessary for
the representation.
In 2013, the ABA accepted a proposal of the ABA
Commission on “Ethics 20/20”, to modify one of
the comments to Rule 1.1 in order to make clear
that a lawyer must continuously maintain
familiarity with technological change in order to
comprehend the manner in which technology
may affect a particular representation. The
added language is underscored:
Maintaining Competence
[86] To maintain the requisite
knowledge and skill, a lawyer should
keep abreast of changes in the law and
its practice, including the benefits and
risks
associated
with
relevant
technology, engage in continuing study
and education and comply with all
continuing legal education requirements
to which the lawyer is subject.
Addressing the changes in Comment 8, the Ethics
20/20 Commission noted that the duty of
maintaining competence already imposed upon
lawyers the duty to keep abreast of technology
affecting the practice of law, but asserted that an
explicit reference to technology was necessary
to remind lawyers that ignorance is not an
option:
Comment [6] already encompasses an
obligation to remain aware of changes in
technology that affect law practice, but
the Commission concluded that making
this explicit, by addition of the phrase
“including the benefits and risks
associated with relevant technology,”
would offer greater clarity in this area
and emphasize the importance of
f: 312.368.1854
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technology to modern law practice. The
proposed amendment, which appears in
a Comment, does not impose any new
obligations on lawyers. Rather, the
amendment is intended to serve as a
reminder to lawyers that they should
remain aware of technology, including
the benefits and risks associated with it,
as part of a lawyer’s general ethical duty
to remain competent. [ABA Commission
on Ethics 20/20 Report to the House of
Delegates at 3 (August 2012)]
The ABA’s modest wording change drew much
attention in the legal press, some commenting
that it represents a seismic change in the
practice of law, and others suggesting that it was
way overdue, given that the Internet entered the
legal profession roughly twenty years ago. See
R. Amborgi, With New Ethics Rule There’s No
Hiding from Technology.
In February 2014, the State Bar of California took
on the subject of lawyer incompetence in
litigation e-discovery matters through the
issuance for discussion of Proposed Formal
Opinion Interim No. 11-0004. (Though the 90day public comment period has passed, the
Opinion has yet to be issued in final form.) The
opinion posits a hypothetical involving a civil
litigation between two business parties which
are competitors. The lawyer whose conduct the
opinion addresses comes to the first discovery
conference in court after having refused to agree
upon an e-discovery protocol in advance with his
adversary. Pressured by the annoyed presiding
judge, the two lawyers are directed to arrive at
an agreement in two hours. The adverse counsel
proposes having her vendor run searches on the
system of the lawyer’s client using search terms
to be agreed upon, with a “clawback” provision.
The subject counsel agrees, believing that the
“clawback” would permit him to get back
w: www.iadclaw.org
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irrelevant information retrieved by the search.
When the result is delivered by the vendor, the
lawyer does not bother to review it but rather
puts the media containing the resulting data in
his file. At the continued case management
conference, the lawyer represents to the court
that he has reviewed the discovery conducted to
date, and the e-discovery is in compliance with
the court’s prior order. A few weeks later, the
lawyer receives a letter from his adversary
asserting that the client’s document retention
practices continued unabated despite the
litigation, resulting in significant gaps in available
information. Only then does the lawyer review
the produced information and engage an ediscovery vendor. That belated effort reveals
not only the client’s failure to implement a
litigation hold but also that documents shared
with the adversary included privileged
communications as well as information about
the client’s latest technological advances, even
though not relevant to the subject of the lawsuit.
After positing this nightmare hypothetical, the
Opinion asks a question in the style of a bar
examination: “What ethical issues face Attorney
relating to the e-discovery issues in this
hypothetical?” The missteps by the subject
counsel are myriad, which the Opinion
enumerates and discusses at length. Among the
lawyer’s failings, he: failed to possess, or
associate with, sufficient expertise for the
matter at hand, agreeing to proposals, court
entry of protocols, and overbroad search terms
created without guidance by appropriate
experts; failed to require (or at least advise on)
steps to protect the confidentiality of client
business secrets and privileged information,
which resulted in a finding that the production of
this otherwise-protected information was not
inadvertent, and hence not subject to clawback;
and neglected to instruct his client on litigationhold measures, especially relating to
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electronically stored information, resulting an
associated loss of data which implicated his
ethical obligations to avoid suppression of
evidence and to meet his duty of candor to the
court.
Thus, the Opinion’s conclusions are worthy of
close reading:
Electronic document creation and/or
storage and electronic communications
have become standard practice in
modern life. Attorneys who handle
litigation may not simply ignore the
potential impact of evidentiary
information existing in electronic form.
Depending on the factual circumstances,
a lack of technological knowledge in
handling e-discovery may render an
attorney ethically incompetent to
handle certain litigation matters
involving e-discovery, absent curative
assistance under [California Rule] 3110(C), even where the attorney may
otherwise be highly experienced. It may
also result in violations of the duty of
confidentiality, the duty not to suppress
evidence, and/or the duty of candor to
the Court, notwithstanding a lack of bad
faith conduct.
The fact pattern posited by Proposed Formal
Opinion Interim No. 11-0004 might have been
lifted from any number of legal malpractice
cases past and presently pending. One which
comes to mind is the case filed by J-M
Manufacturing Company Inc. arising from the
inadvertent production of masses of privileged
documents to the federal investigators looking
into allegations raised in a qui tam whistleblower
case alleging that the company sold substandard
PVC products to thousands of federal, state and
local governments.
The legal malpractice
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complaint alleged that the law firm representing
it in responding to federal subpoenas relied
upon an outside vendor to retrieve documents
based upon search terms and that the firm only
realized that a “significant number” of privileged
documents were included among the production
when so advised by the government lawyers.
The outside firm then brought in contract
attorneys to further review the documents, yet
privileged material was still produced -- some
3,900 privileged documents in the second
production to the government. Thereafter, new
counsel sought to retrieve the privilege under a
“clawback” theory, but that demand was refused
on the basis that the production was not
“inadvertent” because the outside law firm
twice conducted privilege reviews yet turned the
privileged documents over to federal
authorities.
Needless to say, such chilling facts serve as an
admonishment that the production of ESI must
be carefully planned and executed. More to the
point, the case illustrates the importance of
counsel’s savvy in selection of its discovery team,
as counsel will be held accountable for the
expertise of the team (or lack thereof) and for
mistakes that team makes. See ABA Model Rule
of Professional Conduct 5.1 Responsibilities of
Law Firms, Partners, Managers and Supervisory
Lawyers and 5.3 Lawyer’s Responsibility for
Conduct of Nonlawyers. Blanket reliance upon
the vendor as the expert will not excuse counsel
if the end product contains significant errors.
Part of the duty of competence requires
informed selection by counsel of the right
vendor, selection of the correct technological
solution for the task at hand, and selection of a
methodology to “QC” the quality of the end
product.
In New York, a recently enacted rule of the
Commercial Division of the Supreme Court of
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New York mandates that counsel address ediscovery at the outset of the case and arrive at
an agreed-upon protocol in the preliminary
conference order. Rule 202.12(b) of the Uniform
Civil Rules For The Supreme Court and The
County Court first requires counsel to consider
whether a resort to e-discovery is necessary in
the case given the issues and economic value of
the case:
Where a case is reasonably likely to
include electronic discovery counsel
shall, prior to the preliminary
conference, confer with regard to any
anticipated electronic discovery issues.
Further, counsel for all parties who
appear at the preliminary conference
must be sufficiently versed in matters
relating to their clients' technological
systems to discuss competently all issues
relating to electronic discovery: counsel
may bring a client representative or
outside expert to assist in such ediscovery discussions.
(1) A
non-exhaustive
list
of
considerations for determining whether
a case is reasonably likely to include
electronic discovery is:
(i) Does
potentially
relevant
electronically stored information (“ESI”)
exist;
(ii) Do any of the parties intend to seek
or rely upon ESI;
(iii)
Are there less costly or less
burdensome alternatives to secure the
necessary information without recourse
to discovery of ESI;
(iv)
Are the cost and burden of
preserving
and
producing
ESI
proportionate to the amount in
controversy; and
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(v) What is the likelihood that discovery
of ESI will aid in the resolution of the
dispute.
For cases that are deemed to include ediscovery, the Rule enumerates many specifics
for counsel to address in pre-conference
meetings so that the resolution may be reflected
in the preconference order. Hence, counsel
needs to appear at the conference with both the
facts and capability to have an informed
discussion of these issues:
(3) Where the court deems appropriate, it
may establish the method and scope of
any electronic discovery. In establishing
the method and scope of electronic
discovery, the court may consider the
following non-exhaustive list, including
but not limited to:
(i) identification of potentially relevant
types or categories of ESI and the
relevant time frame;
(ii) disclosure of the applications and
manner in which the ESI is maintained;
(iii) identification of potentially relevant
sources of ESI and whether the ESI is
reasonably accessible;
(iv) implementation of a preservation
plan for potentially relevant ESI;
(v) identification of the individual(s)
responsible for preservation of ESI;
(vi) the scope, extent, order, and form of
production;
(vii) identification, redaction, labeling,
and logging of privileged or confidential
ESI;
(viii) claw-back or other provisions for
privileged or protected ESI;
(ix) the scope or method for searching
and reviewing ESI; and
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(x) the anticipated cost and burden of
data recovery and proposed initial
allocation of such cost.
The foregoing illustrates the changing climate in
which lawyers practice and the importance for
litigators to understand their client’s business
and information systems and the technological
and other solutions available to preserve,
search, review, and make use of information
stored by such systems. Basic legal ethics
demands familiarity with technology; clients
demand it; and rules of civil procedure require
lawyers to engage knowledgably with
adversaries and the court regarding such
subjects. Of course, help is available from
outside vendors but the lawyer must be able to
evaluate
vendor
competencies,
match
competencies to need, partner effectively, and
be sufficiently knowledgeable to supervise and
evaluate the quality of that vendor’s work.
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RULE 1.1.
Competence
(a) A lawyer should provide competent representation to a client.
Competent representation requires the legal knowledge, skill, thoroughness and
preparation reasonably necessary for the representation.
(b) A lawyer shall not handle a legal matter that the lawyer knows or
should know that the lawyer is not competent to handle, without associating with a
lawyer who is competent to handle it.
(c) lawyer shall not intentionally:
(1) fail to seek the objectives of the client through
reasonably available means permitted by law and
these Rules; or
(2) prejudice or damage the client during the course of
the representation except as permitted or required by
these Rules.

RULE 1.2.
Scope of Representation and Allocation of Authority Between Client and Lawyer
(a) Subject to the provisions herein, a lawyer shall abide by a client’s
decisions concerning the objectives of representation and, as required by Rule 1.4,
shall consult with the client as to the means by which they are to be pursued. A
lawyer shall abide by a client’s decision whether to settle a matter. In a criminal
case, the lawyer shall abide by the client’s decision, after consultation with the
lawyer, as to a plea to be entered, whether to waive jury trial and whether the client
will testify.
(b) A lawyer’s representation of a client, including representation by
appointment, does not constitute an endorsement of the client’s political, economic,
social or moral views or activities.
(c) A lawyer may limit the scope of the representation if the limitation is
reasonable under the circumstances, the client gives informed consent and where
necessary notice is provided to the tribunal and/or opposing counsel.
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RULE 3.1.
Non-Meritorious Claims and Contentions
(a) A lawyer shall not bring or defend a proceeding, or assert or controvert
an issue therein, unless there is a basis in law and fact for doing so that is not
frivolous. A lawyer for the defendant in a criminal proceeding or for the respondent
in a proceeding that could result in incarceration may nevertheless so defend the
proceeding as to require that every element of the case be established.
(b) A lawyer’s conduct is “frivolous” for purposes of this Rule if:
(1) the lawyer knowingly advances a claim or defense
that is unwarranted under existing law, except that
the lawyer may advance such claim or defense if it can
be supported by good faith argument for an extension,
modification, or reversal of existing law;
(2) the conduct has no reasonable purpose other than to
delay or prolong the resolution of litigation, in
violation of Rule 3.2, or serves merely to harass or
maliciously injure another; or
(3) the lawyer knowingly asserts material factual
statements that are false.

RULE 3.2.
Delay of Litigation
In representing a client, a lawyer shall not use means that have no
substantial purpose other than to delay or prolong the proceeding or to cause
needless expense.

RULE 3.3.
Conduct Before a Tribunal
(a) A lawyer shall not knowingly:
(1) make a false statement of fact or law to a tribunal or
fail to correct a false statement of material fact or law
previously made to the tribunal by the lawyer;
-36-

(2) fail to disclose to the tribunal controlling legal
authority known to the lawyer to be directly adverse
to the position of the client and not disclosed by
opposing counsel; or
(3) offer or use evidence that the lawyer knows to be
false. If a lawyer, the lawyer’s client, or a witness
called by the lawyer has offered material evidence and
the lawyer comes to know of its falsity, the lawyer
shall take reasonable remedial measures, including, if
necessary, disclosure to the tribunal. A lawyer may
refuse to offer evidence, other than the testimony of a
defendant in a criminal matter, that the lawyer
reasonably believes is false.
(b) A lawyer who represents a client before a tribunal and who knows that
a person intends to engage, is engaging or has engaged in criminal or fraudulent
conduct related to the proceeding shall take reasonable remedial measures,
including, if necessary, disclosure to the tribunal.
(c) The duties stated in paragraphs (a) and (b) apply even if compliance
requires disclosure of information otherwise protected by Rule 1.6.
(d) In an ex parte proceeding, a lawyer shall inform the tribunal of all
material facts known to the lawyer that will enable the tribunal to make an
informed decision, whether or not the facts are adverse.
(e) In presenting a matter to a tribunal, a lawyer shall disclose, unless
privileged or irrelevant, the identities of the clients the lawyer represents and of the
persons who employed the lawyer.
(f)

In appearing as a lawyer before a tribunal, a lawyer shall not:
(1) fail to comply with known local customs of courtesy
or practice of the bar or a particular tribunal without
giving to opposing counsel timely notice of the intent
not to comply;
(2) engage in undignified or discourteous conduct;
(3) intentionally or habitually violate any established rule
of procedure or of evidence; or
(4) engage in conduct intended to disrupt the tribunal.
-37-

RULE 3.4.
Fairness to Opposing Party and Counsel
A lawyer shall not:
(a) (1) suppress any evidence that the lawyer or the
client has a legal obligation to reveal or produce;
(2) advise or cause a person to hide or leave the
jurisdiction of a tribunal for the purpose of making the
person unavailable as a witness therein;
(3) conceal or knowingly fail to disclose that which the
lawyer is required by law to reveal;
(4) knowingly use perjured testimony or false evidence;
(5) participate in the creation or preservation of evidence
when the lawyer knows or it is obvious that the
evidence is false; or
(6) knowingly engage in other illegal conduct or conduct
contrary to these Rules;
(b) offer an inducement to a witness that is prohibited by law or pay, offer
to pay or acquiesce in the payment of compensation to a witness contingent upon
the content of the witness’s testimony or the outcome of the matter. A lawyer may
advance, guarantee or acquiesce in the payment of:
(1) reasonable compensation to a witness for the loss of
time in attending, testifying, preparing to testify or
otherwise assisting counsel, and reasonable related
expenses; or
(2) a reasonable fee for the professional services of an
expert witness and reasonable related expenses;
(c) disregard or advise the client to disregard a standing rule of a tribunal
or a ruling of a tribunal made in the course of a proceeding, but the lawyer may take
appropriate steps in good faith to test the validity of such rule or ruling;
(d) in appearing before a tribunal on behalf of a client:
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(1) state or allude to any matter that the lawyer does not
reasonably believe is relevant or that will not be
supported by admissible evidence;
(2) assert personal knowledge of facts in issue except
when testifying as a witness;
(3) assert a personal opinion as to the justness of a cause,
the credibility of a witness, the culpability of a civil
litigant or the guilt or innocence of an accused but the
lawyer may argue, upon analysis of the evidence, for
any position or conclusion with respect to the matters
stated herein; or
(4) ask any question that the lawyer has no reasonable
basis to believe is relevant to the case and that is
intended to degrade a witness or other person; or
(e) present, participate in presenting, or threaten to present criminal
charges solely to obtain an advantage in a civil matter.

RULE 3.5.
Maintaining and Preserving the Impartiality of Tribunals and Jurors
(a) A lawyer shall not:
(1) seek to or cause another person to influence a judge,
official or employee of a tribunal by means prohibited
by law or give or lend anything of value to such judge,
official, or employee of a tribunal when the recipient
is prohibited from accepting the gift or loan but a
lawyer may make a contribution to the campaign fund
of a candidate for judicial office in conformity with
Part 100 of the Rules of the Chief Administrator of the
Courts;
(2) in an adversarial proceeding communicate or cause
another person to do so on the lawyer’s behalf, as to
the merits of the matter with a judge or official of a
tribunal or an employee thereof before whom the
matter is pending, except:
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RULE 4.1.
Truthfulness In Statements To Others
In the course of representing a client, a lawyer shall not knowingly make a
false statement of fact or law to a third person.

RULE 4.2.
Communication With Person Represented By Counsel
(a) In representing a client, a lawyer shall not communicate or cause
another to communicate about the subject of the representation with a party the
lawyer knows to be represented by another lawyer in the matter, unless the lawyer
has the prior consent of the other lawyer or is authorized to do so by law.
(b) Notwithstanding the prohibitions of paragraph (a), and unless
otherwise prohibited by law, a lawyer may cause a client to communicate with a
represented person unless the represented person is not legally competent, and
may counsel the client with respect to those communications, provided the lawyer
gives reasonable advance notice to the represented person’s counsel that such
communications will be taking place.
(c) A lawyer who is acting pro se or is represented by counsel in a matter is
subject to paragraph (a), but may communicate with a represented person, unless
otherwise prohibited by law and unless the represented person is not legally
competent, provided the lawyer or the lawyer’s counsel gives reasonable advance
notice to the represented person’s counsel that such communications will be taking
place.

RULE 4.3.
Communicating With Unrepresented Persons
In communicating on behalf of a client with a person who is not represented
by counsel, a lawyer shall not state or imply that the lawyer is disinterested. When
the lawyer knows or reasonably should know that the unrepresented person
misunderstands the lawyer’s role in the matter, the lawyer shall make reasonable
efforts to correct the misunderstanding. The lawyer shall not give legal advice to an
unrepresented person other than the advice to secure counsel if the lawyer knows
or reasonably should know that the interests of such person are or have a
reasonable possibility of being in conflict with the interests of the client.
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RULE 5.1.
Responsibilities of Law Firms, Partners, Managers and Supervisory Lawyers
(a) A law firm shall make reasonable efforts to ensure that all lawyers in
the firm conform to these Rules.
(b) (1) A lawyer with management responsibility in a law
firm shall make reasonable efforts to ensure that
other lawyers in the law firm conform to these Rules.
(2) A lawyer with direct supervisory authority over
another lawyer shall make reasonable efforts to
ensure that the supervised lawyer conforms to these
Rules.
(c) A law firm shall ensure that the work of partners and associates is
adequately supervised, as appropriate. A lawyer with direct supervisory authority
over another lawyer shall adequately supervise the work of the other lawyer, as
appropriate. In either case, the degree of supervision required is that which is
reasonable under the circumstances, taking into account factors such as the
experience of the person whose work is being supervised, the amount of work
involved in a particular matter, and the likelihood that ethical problems might arise
in the course of working on the matter.
(d) A lawyer shall be responsible for a violation of these Rules by another
lawyer if:
(1) the lawyer orders or directs the specific conduct or,
with knowledge of the specific conduct, ratifies it; or
(2) the lawyer is a partner in a law firm or is a lawyer
who individually or together with other lawyers
possesses comparable managerial responsibility in a
law firm in which the other lawyer practices or is a
lawyer who has supervisory authority over the other
lawyer; and
(i)

knows of such conduct at a time when it
could be prevented or its consequences
avoided or mitigated but fails to take
reasonable remedial action; or
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(ii) in the exercise of reasonable management
or supervisory authority should have
known of the conduct so that reasonable
remedial action could have been taken at a
time when the consequences of the conduct
could have been avoided or mitigated.

RULE 5.2.
Responsibilities of a Subordinate Lawyer
(a) A lawyer is bound by these Rules notwithstanding that the lawyer acted
at the direction of another person.
(b) A subordinate lawyer does not violate these Rules if that lawyer acts in
accordance with a supervisory lawyer’s reasonable resolution of an arguable
question of professional duty.

RULE 5.3.
Lawyer’s Responsibility for Conduct of Nonlawyers
(a) A law firm shall ensure that the work of nonlawyers who work for the
firm is adequately supervised, as appropriate. A lawyer with direct supervisory
authority over a nonlawyer shall adequately supervise the work of the nonlawyer,
as appropriate. In either case, the degree of supervision required is that which is
reasonable under the circumstances, taking into account factors such as the
experience of the person whose work is being supervised, the amount of work
involved in a particular matter and the likelihood that ethical problems might arise
in the course of working on the matter.
(b) A lawyer shall be responsible for conduct of a nonlawyer employed or
retained by or associated with the lawyer that would be a violation of these Rules if
engaged in by a lawyer, if:
(1) the lawyer orders or directs the specific conduct or,
with knowledge of the specific conduct, ratifies it; or
(2) the lawyer is a partner in a law firm or is a lawyer
who individually or together with other lawyers
possesses comparable managerial responsibility in a
law firm in which the nonlawyer is employed or is a
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lawyer who has supervisory authority over the
nonlawyer; and
(i)

knows of such conduct at a time when it
could be prevented or its consequences
avoided or mitigated but fails to take
reasonable remedial action; or

(ii) in the exercise of reasonable management
or supervisory authority should have
known of the conduct so that reasonable
remedial action could have been taken at a
time when the consequences of the conduct
could have been avoided or mitigated.

RULE 5.4.
Professional Independence of a Lawyer
(a) A lawyer or law firm shall not share legal fees with a nonlawyer, except
that:
(1) an agreement by a lawyer with the lawyer’s firm or
another lawyer associated in the firm may provide for
the payment of money, over a reasonable period of
time after the lawyer’s death, to the lawyer’s estate or
to one or more specified persons;
(2) a lawyer who undertakes to complete unfinished legal
business of a deceased lawyer may pay to the estate of
the deceased lawyer that portion of the total
compensation that fairly represents the services
rendered by the deceased lawyer; and
(3) a lawyer or law firm may compensate a nonlawyer
employee or include a nonlawyer employee in a
retirement plan based in whole or in part on a profitsharing arrangement.
(b) A lawyer shall not form a partnership with a nonlawyer if any of the
activities of the partnership consist of the practice of law.
(c) Unless authorized by law, a lawyer shall not permit a person who
recommends, employs or pays the lawyer to render legal service for another to
direct or regulate the lawyer’s professional judgment in rendering such legal
-50-

(1) information otherwise protected by Rule 1.6; or
(2) information gained by a lawyer or judge while
participating in a bona fide lawyer assistance
program.

RULE 8.4.
Misconduct
A lawyer or law firm shall not:
(a) violate or attempt to violate the Rules of Professional Conduct,
knowingly assist or induce another to do so, or do so through the
acts of another;
(b) engage in illegal conduct that adversely reflects on the lawyer’s
honesty, trustworthiness or fitness as a lawyer;
(c) engage in conduct involving dishonesty, fraud, deceit or
misrepresentation;
(d) engage in conduct that is prejudicial to the administration of
justice;
(e) state or imply an ability:
(1) to influence improperly or upon irrelevant grounds
any tribunal, legislative body or public official; or
(2) to achieve results using means that violate these Rules
or other law;
(f)

knowingly assist a judge or judicial officer in conduct that is a
violation of applicable rules of judicial conduct or other law;

(g) unlawfully discriminate in the practice of law, including in
hiring, promoting or otherwise determining conditions of
employment on the basis of age, race, creed, color, national
origin, sex, disability, marital status or sexual orientation.
Where there is a tribunal with jurisdiction to hear a complaint, if
timely brought, other than a Departmental Disciplinary
Committee, a complaint based on unlawful discrimination shall
be brought before such tribunal in the first instance. A certified
-74-

copy of a determination by such a tribunal, which has become
final and enforceable and as to which the right to judicial or
appellate review has been exhausted, finding that the lawyer has
engaged in an unlawful discriminatory practice shall constitute
prima facie evidence of professional misconduct in a disciplinary
proceeding; or
(h) engage in any other conduct that adversely reflects on the
lawyer’s fitness as a lawyer.

RULE 8.5.
Disciplinary Authority and Choice of Law
(a) A lawyer admitted to practice in this state is subject to the disciplinary
authority of this state, regardless of where the lawyer’s conduct occurs. A lawyer
may be subject to the disciplinary authority of both this state and another
jurisdiction where the lawyer is admitted for the same conduct.
(b) In any exercise of the disciplinary authority of this state, the rules of
professional conduct to be applied shall be as follows:
(1) For conduct in connection with a proceeding in a
court before which a lawyer has been admitted to
practice (either generally or for purposes of that
proceeding), the rules to be applied shall be the rules
of the jurisdiction in which the court sits, unless the
rules of the court provide otherwise; and
(2) For any other conduct:
(i)

If the lawyer is licensed to practice only in
this state, the rules to be applied shall be
the rules of this state, and

(ii) If the lawyer is licensed to practice in this
state and another jurisdiction, the rules to
be applied shall be the rules of the
admitting jurisdiction in which the lawyer
principally practices; provided, however,
that if particular conduct clearly has its
predominant effect in another jurisdiction
in which the lawyer is licensed to practice,
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
--------------------------------------- x

RIO TINTO PLC,
Plaintiff,
-against-

14 Civ. 3042 (RMB)(AJP)
OPINION & ORDER

VALES.A., et al.,
Defendants.
--------------------------------------- x

Predictive Coding a.k.a. Computer Assisted Review a.k.a. Technology Assisted Review
(TAR) - Da Silva Moore Revisited

ANDREW J. PECK, United States Magistrate Judge:
It has been three years since my February 24, 2012 decision in Da Silva Moore v.

Publicis Groupe & MSL Grp., 287 F.R.D. 182 (S.D.N.Y. 2012) (Peck, M.J.), affd, 2012 WL
1446534 (S.D.N.Y. Apr. 26, 2012). In Da Silva Moore, I stated:
This judicial opinion now recognizes that computer-assisted review [i.e.,
TAR] is an acceptable way to search for relevant ESI in appropriate cases.

Da Silva Moore, 287 F.R.D. at 183. I note that while the terms predictive coding and computer
assisted review still are used, technology assisted review, or TAR, now seems to be the preferred
term of art. I concluded the Da Silva Moore opinion by stating:
This Opinion appears to be the first in which a Court has approved of the use
of computer-assisted review. That does not mean computer-assisted review
must be used in all cases, or that the exact ESI protocol approved here will
be appropriate in all future cases that utilize computer-assisted review. Nor
does this Opinion endorse any vendor ... , nor any particular computerassisted review tool. What the Bar should take away from this Opinion is
that computer-assisted review is an available tool and should be seriously
considered for use in large-data-volume cases where it may save the
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producing party (or both parties) significant amounts of legal fees in
document review. Counsel no longer have to worry about being the "first"
or "guinea pig" for judicial acceptance of computer-assisted review. As with
keywords or any other technological solution to ediscovery, counsel must
design an appropriate process, including use of available technology, with
appropriate quality control testing, to review and produce relevant ESI while
adhering to Rule 1 and Rule 26(b )(2)(C) proportionality. Computer-assisted
review now can be considered judicially-approved for use in appropriate
cases.
Da Silva Moore v. Publicis Groupe & MSL Grp., 287 F.R.D. at 193 (emphasis added).
In the three years since Da Silva Moore, the case law has developed to the point that
it is now black letter law that where the producing party wants to utilize TAR for document review,
courts will permit itY The recent Tax Court decision in Dynamo Holdings Ltd. P'Ship v. Comm'r
oflnternal Revenue, 143 T.C. 9, 2014 WL 4636526 (T. C. Sept. 17, 2014), is instructive. The Tax
Court's response to being asked to approve the use of TAR was that courts leave it to the parties to
decide how best to respond to discovery requests:
[T]he Court is not normally in the business of dictating to parties the process
that they should use when responding to discovery. If our focus were on
paper discovery, we would not (for example) be dictating to a party the
manner in which it should review documents for responsiveness or privilege,
such as whether that review should be done by a paralegal, a junior attorney,
or a senior attorney. Yet that is, in essence, what the parties are asking the
Court to consider - whether document review should be done by humans or
with the assistance of computers. Respondent fears an incomplete response
to his discovery. If respondent believes that the ultimate discovery response
is incomplete and can support that belief, he can file another motion to
compel at that time .

.!I

In contrast, where the requesting party has sought to force the producing party to use TAR,
the courts have refused. See, u, In re Biomet M2A Magnum Hip Implant Prods. Liab.
Litg.,·No. 3:12-MD-2391, 2013 WL 1729682 & 2013 WL 6405156 (N.D. Ind. Apr. 18 &
Aug. 21, 2013); Kleen Prods. LLC v. Packaging Corp. of Am., 10 C 5711, 2012 WL
4498465 (N.D. Ill. Sept. 28, 2012). The Court notes, however, that in these cases, the
producing parties had spent over $1 million using keyword search (in Kleen) or keyword
culling followed by TAR (in Biomet), so it is not clear what a court might do if the issue
were raised before the producing party had spent any money on document review.
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Dynamo Holdings Ltd. P'Ship v. Comm'r oflntemal Revenue, 2014 WL 4636526 at *3.Y Reaching
the merits, the Tax Court "disagree[d]" with the IRS's position that TAR was an "'unproven
technology,"' holding: "In fact, we understand that the technology industry now considers predictive
coding to be widely accepted for limiting e-discovery to relevant documents and effecting discovery
ofESI without an undue burden." Dynamo Holdings Ltd. P'Ship v. Comm'r of Internal Revenue,
2014 WL 4636526 at *5 (citing articles and cases, including Da Silva Moore). For other judicial
decisions approving the producing party's use of TAR, see,~' Green v. Am. Modem Home Ins.
Co., No. 14-CV-04074, 2014 WL 6668422 at *1 (W.D. Ark. Nov. 24, 2014); Aurora Coop. Elevator
Co. v. Aventine Renewable Energy-Aurora W. LLC, No. 12 Civ. 0230, Dkt. No. 147 (D. Neb. Mar.
10, 2014); Edwards v. Nat'l Milk Producers Fed'n, No. 11 Civ. 4766, Dkt. No. 154: Joint Stip. &
Order (N.D. Cal. Apr. 16, 2013); Bridgestone Am., Inc. v. IBM Corp., No. 13-1196, 2014 WL
4923014 (M.D. Tenn. July 22, 2014)li; Fed. Hous. Fin. Agency v. HSBC N.A. Holdings, Inc., 11
Civ. 6189, 2014 WL 584300 at *3 (S.D.N.Y. Feb. 14, 2014); EORHB. Inc. v. HOA Holdings LLC,

1
'1-.

That view is consistent with Sedona Principle 6: "Responding parties are best situated to
evaluate the procedures, methodologies, and technologies appropriate for preserving and
producing their own electronically stored information." The Sedona Principles: Second
Edition, Best Practices Recommendations & Principles for Addressing Electronic Document
Production, Principle 6 (available at www.TheSedonaConference.org).

ll

In Bridgestone, Magistrate Judge Brown allowed Bridgestone to "switch horses in
midstream" from a keyword and manual review stipulation to keywords followed by TAR
(similar to Biomet). Compare Progressive Cas. Ins. Co. v. Delaney, No. 11-CV-00678, 2014
WL 3563467 (D. Nev. July 18, 2014), where because the parties had stipulated to a keyword
then manual review protocol, Magistrate Judge Leen would not allow Progressive to use
TAR only on the positive keyword hits (Progressive was unwilling to start over and use TAR
without first using keyword culling). While holding Progressive to the protocol the parties
had negotiated, Judge Leen agreed that TAR "is far more accurate" than human review or
keywords, and "the Court would not hesitate to approve a transparent, mutually agreed upon
ESI protocol" that used TAR. Progressive Cas. Ins. Co. v. Delaney, 2014 WL 3563467 at
*8-9.
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No. Civ. A. 7409, 2013 WL 1960621 (Del. Ch. May 6, 2013)11; In re Actos (Pioglitazone) Prods.
Liab. Litig, No. 6:11-MD-2299, 2012 WL 7861249 (W.D. La. July 27, 2012) (Stip. & Case Mgmt.
Order); Global Aerospace Inc. v. Landow Aviation LP, No. CL 61040, 2012 WL 1431215 (Va. Cir.
Ct. Apr. 23, 2012).
One TAR issue that remains open is how transparent and cooperative the parties need
to be with respect to the seed or training set(s). In Da Silva Moore, defendant MSL volunteered
such transparency, confirming that "'[a]ll of the documents that are reviewed as a function of the
seed set, whether [they] are ultimately coded relevant or irrelevant, aside from privilege, will be
turned over to' plaintiffs." Da Silva Moore, 287 F.R.D. at 187; see also id. at 192 ("This Court
highly recommends that counsel in future cases be willing to at least discuss, if not agree to, such
transparency in the computer-assisted review process."). In In re Actos, 2012 WL 7861249 at *4,
the parties' protocol had "experts" from each side simultaneously reviewing and coding the seed set.
In Bridgestone, 2014 WL 4923014at*1, the plaintiff had offered to provide the responsive and nonresponsive seed set documents to IBM and Judge Brown stated that he "expects full openness in the
matter."?! And in Fed. Hous. Fin. Agency v. HSBC, in a decision from the bench on July 24, 2012,

~1

In EORHB (known as the Hooters case), at the end of an October 15, 2012 hearing on
motions, Vice Chancellor Laster sua sponte ordered the parties to use TAR, stating: "This
seems to me to be an ideal non-expedited case in which the parties would benefit from using
predictive coding. I would like you all, if you do not want to use predictive coding, to show
cause why this is not a case where predictive coding is the way to go." EORHB, 10115112
Conf. Tr. at 66. The parties subsequently agreed that defendant would use TAR but plaintiff
would not (based on their representation that there would not be sufficient cost savings from
TAR because of their low volume of ESI), and Vice Chancellor Laster approved their
approaches. EORHB, Inc. v. HOA Holdings LLC, 2013 WL 1960621 at *1.

21

In January 2015, the parties informed Judge Brown that "on review some of the [seed set]
documents listed as nonresponsive were, in fact, responsive." (Bridgestone, No.
13-cv-01196, Dkt. No. 108: 2/5/15 Order at 4.) Judge Brown"remind[ed] both parties that
(continued ... )
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Judge Cote required transparency and cooperation, including giving the plaintiff full access to the
seed set's responsive and non-responsive documents (except privilged). In contrast, in the second
Biomet decision, 2013 WL 6405156 at *1, 2, Judge Miller said that he could find no authority that
would allow him to require Biomet to share seed set documents with plaintiffs' counsel, but
suggested that Biomet rethink its opposition to doing so. Thus, where the parties do not agree to
transparency, the decisions are split and the debate in the discovery literature is robust. See, M·,
John M. Facciola & Philip J. Favro, Safeguarding the Seed Set: Why Seed Set Documents May Be
Entitled To Work Product Protection, 8 Fed. Cts. L. Rev. 1 (2015).
If the TAR methodology uses "continuous active learning" (CAL) (as opposed to
simple passive learning (SPL) or simple active learning (SAL)), the contents of the seed set is much
less significant. See generally Gordon V. Cormack & Maura R. Grossman, Evaluation of Machine
Leaming Protocols for Technology-Assisted Review in Electronic Discovery, in Proceedings of the
37th Int'l ACM SIGIR Conf. on Research & Dev. in Info. Retrieval (SIGIR '14), at 153-62 (ACM
New York, N.Y. 2014), http:/ldx.doi.org/10.1145/2600428.2609601; MauraR. Grossman& Gordon
V. Cormack, Comments On "The Implications of Rule 26(g) on the Use of Technology-Assisted
Review," 7 Fed. Cts. L. Rev. 285, 298 (2014) ("Disclosure of the seed or training set offers false
comfort to the requesting party ... ").

2/

( ... continued)
to the extent they use predictive coding, he expects full transparency in how the predictive
coding is established and used." (Id.)
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In any event, while I generally believe in cooperation, §/requesting parties can insure
that training and review was done appropriately by other means, such as statistical estimation of
recall at the conclusion of the review as well as by whether there are gaps in the production, and
quality control review of samples from the documents categorized as non-responsive. See generally
Grossman & Cormack, Comments, supra, 7 Fed. Cts. L. Rev. at 301-12.
The Court, however, need not rule on the need for seed set transparency in this case,
because the parties agreed to a protocol that discloses all non-privileged documents in the control
sets. (Attached Protocol, iii! 4(b )-( c). ) One point must be stressed - it is inappropriate to hold TAR
to a higher standard than keywords or manual review. Doing so discourages parties from using TAR
for fear of spending more in motion practice than the savings from using TAR for review.
The Court has written this Opinion, rather than merely signing the parties' stipulated
TAR protocol, because of the interest within the ediscovery community about TAR cases and
protocols. The Court is approving the parties' TAR protocol, but notes that it was the result of the
parties' agreement, not Court order. And as in Da Silva Moore, the Court's approval "does not mean
... that the exact ESI protocol approved here will be appropriate in all [or any] future cases that
utilize [TAR]. Nor does this Opinion endorse any vendor ... , nor any particular [TAR] tool." Da
Silva Moore v. Publicis Groupe & MSL Grp., 287 F.R.D. at 193. Indeed, the Court informed
counsel that their stipulated protocol was somewhat vague and generic, which is why they felt the
need to accompany it with a cover letter to "provide the Court with a brief summary of those [TAR]

§!

See,~ Da Silva Moore, 287 F.R.D. at 192 ("This Court was one of the early signatories
to The Sedona Conference Cooperation Proclamation, and has stated that 'the best solution
in the entire area of electronic discovery is cooperation among counsel. This Court strongly
endorses The Sedona Conference Cooperation Proclamation (available at www.The
SedonaConference.org). '" (quoting William A. Gross Constr. Assoc., Inc. v. Am. Mfrs. Mut.
Ins. Co., 256 F.R.D. 134, 136 (S.D.N.Y 2009)(Peck, M.J.))).
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processes as provided by the parties' respective vendors." (Dkt. No. 181: 2/13/15 Letter to Court,
at 1.) With that caveat, for whatever benefit it may be to subsequent cases, the parties' cover letter
(Dkt. No. 181) and approved protocol (Dkt. No. 181-1) are attached to this Opinion as an Appendix.

SO ORDERED.

Dated:

New York, New York
March 2, 2015

Andrew J. Peck
v \J
United States Magistrate Judge

Copies by ECF to:

All Counsel
Judge Berman
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QUiDO emanuel trial lawven Iwashinuton. de
777 Sixth Srreer NW, 11th Floor,

w .. shington, Disrricr of Columbia

iooot-3706 I TEL (202) 538-8000 I FAX (io2) 538-8roo

WRITER'S DIRECT DIAL No.
(202) 538-8166
WRITER 's INTERNET ADDRESS
mikelyle@quinnemanuel.com

February 13, 2015

Hon. Andrew J. Peck
United States Magistrate Judge, Southern
District ofNew York
Daniel Patrick Moynihan Courthouse
500 Pearl Street, Courtroom 20D
New York, New York 10007

Re:

Rio Tinto v. Vale et al, Civil Action No. l 4-cv-3042 (RMB) (S.D.N. Y.)

Dear Judge Peck:
Plaintiff Rio Tinto pie ("Plaintiff") and Defendant Vale S.A. ("Vale") write jointly to
provide the Court with a revised proposed Predictive Coding Protocol. Pursuant to the Court's
February 6, 2015 Order, the parties have continued to meet and confer with respect to certain
suggested revisions to the proposed protocol and believe that we have resolved the Court's
concerns with respect to various aspects of the protocol. In addition, the parties respective
vendors have reviewed the proposed protocol and believe it is consistent with and can be applied
to the parties respective predictive coding processes. While the proposed Predictive Coding
Protocol requires the parties to exchange details about their respective predictive coding process,
we also take this opportunity to provide the Court with a brief summary of those processes as
provided by the parties' respective vendors.

Rio Tinto
As discussed at the parties February 6, 2015 hearing, Rio Tinto and its vendor, Precision
Discovery, will be using Relativity Assisted Review ("RAR"). Using RAR, Rio Tinto will first
create a Control Set by randomly sampling from the document universe. The legal subject
matter expert will then review the control set for responsiveness. The Control Set is not used to
train the set, it is only for validation. Following the control set review, Precision Discovery will
note the Control Set's percentage ofresponsive documents. This number will serve as a
benchmark throughout the project. It will also affect the size of the seed set. We will then

qutnn emanuel urquhan uumnn. 1111
~.H.J:'>ilCH'
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perform a seed set training review. The seed set may be created using random sampling,
keyword searching, and/or conceptual ranking. After the first round of seed set review, Precision
Discovery will use the coding from the seed set to categorize the document universe, including
the control set. After categori.zation, the Control Set will have both computer coding and human
coding. In comparing the human coding with computer coding, Precision Discovery will check
for coding volatility, precision, recall, and Fl metrics to track progress and would expect to see
an increase in precision, recall, and Fl from round to round. Volatility is also expected to
decrease from round to round. These last two steps (the seed set training round and check for
coding volatility, precision, recall and Fl metrics) will be repeated until Quinn Emanuel, in
consultation with Precision Discovery, is satisfied with the metrics achieved. When the metrics
of precision, recall and Fl are achieved, we will perform a last step of validation. For this final
step, documents coded as non-responsive will be sampled. If the level of overturns within this
sample is within the margin of error, the predictive coding project is complete. If it is above the
margin of error, we will again repeat those same steps until the level of overturns is within the
margin of error.

First, an initial Control Set will be created by drawing a statistically-valid random sample
of documents from the review population. This will be used as the "gold standard" and should
be coded by a member of the team who has a thorough understanding of the matter. Second, a
Seed Set will be coded by a team of human reviewers. These documents can be selected at
random or based on judgmental sampling. Third, Deloitte's Dynamic Review, which utilizes the
LibLinear library as its document classification algorithm, will use the review team's coding to
build a predictive model to categorize the rest of the documents in the Document Universe.
Fourth, the predictive model will be used to assign a responsiveness score to the rest of the
documents in the Document Universe. Fifth, the Control Set is used to determine the
effectiveness of the model. Sixth, additional Training Sets are drawn from the Document
Universe and reviewed. Documents in the Training Sets are generally drawn based on the
responsiveness scores assigned by the model, but they can also be drawn at random or based on
judgmental sampling. Seventh, in consultation with Deloitte, the legal team reviews the results
of the model using precision and recall rates to make strategic decisions with respect to the
unreviewed documents in the Document Universe. Depending on the results of this analysis,
Steps 2 through 7 are repeated until precision and recall rates reach an appropr~ate level. ~ighth,
as a final validation, a randomly selected Validation Set will be pulled and reviewed to venfy
results are as predicted by the model.

**********

The parties respectfully submit the attached proposed Predictive Coding Protocol for the
Court's review.
Very truly yours,
ls/Michael Lyle
Michael Lyle

2
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
Rio Tinto pie,
Plaintiff,
-againstVale S.A., Benjamin Steinmetz, BSG
Resources Limited, VBG-Vale BSGR
Limited aka BSG Resources (Guinea) Ltd.
aka BSG Resources Guinee Ltd, BSG
Resources Guinee SARL aka BSG
Resources (Guinea) SARL aka VBG-Vale
BSGR, Frederic Cilins, Mamadie Toure,
and Mahmoud Thiam,

14 Civ. 3042 (RMB) (AJP)

Defendants.

STIPULATION AND ORDER RE:
USE OF PREDICTIVE CODING IN DISCOVERY
WHEREAS, the Plaintiff Rio Tinto and the Defendant Vale (collectively the
"Parties" and each a "Party") in the above captioned litigation ("Action") agree to the use
of predictive coding for the search, review, and production of documents in this Action and
to enter a stipulation ("Stipulation") to memorialize their agreement;
IT IS HEREBY STIPULATED AND AGREED, by and between the undersigned,
as attorneys ofrecord for the Parties, as follows:
1.

Definitions
(a)

"Precision" means the fraction of documents identified as likely responsive

by the Predictive Coding Process that are in fact responsive.

1

1 Definitions of"Precision" and "Recall" are adapted from the "Grossman-Cormack Glossary of Technology·
Assisted Review," 7 Fed. Cts. L. Rev. l, 25, 27 (2013).
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(b)

"Predictive Coding Process" means the use by the Parties of Predictive

Coding Software to categorize documents into those that are likely responsive and
those that are likely non-responsive.
(c)

"Predictive Coding Software" means the software a Party elects to use to

perform the Predictive Coding Process.
(d)

"Recall" means the fraction ofresponsive documents that are identified as

likely responsive by the Predictive Coding Process.
(e)

"Statistically Valid Sample" means a random sample of sufficient size and

composition to permit statistical extrapolation with a margin of error of +I- 2% at
the 95% confidence level. 2
2.

Scope of this Stipulation
(a)

The procedures described in this Stipulation govern the use of predictive

coding to assist in the production of documents by the Parties to this Action. In this
Stipulation, predictive coding shall mean and refer to a process for selecting and ranking a
collection of documents using a computerized system that incorporates the decisions that
lawyers have made on a smaller set of documents and then applying those decisions to the
remaining uni verse of documents.
(b)

Nothing in this Stipulation shall prevent the Party responding to discovery

(the "Responding Party") from using other search, review, or coding methodologies in

2

The size of the sample will vary depending upon several factors, and shall be calculated using the formula
X 2 • N' P • (1- P)

n=~-.-~~~~.--~~~

(ME 2 ·cN-1))-(X2 'P'(1-P))

, where, ME is the margin of error; X is the Confidence Level (1.96
for a 95% Confidence Level); Pis judgment of richness, N is the population and n is sample size. Where
richness is not reasonably estimable, 0.5 may be used. Based on a Confidence Level of95%, richness of0.5,
a Population of 1,000,000, and a margin of error of 2%, the resulting sample size is 2,395 documents.
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addition to, or in place of, predictive coding to help identify documents that are responsive
to the document requests from the Party seeking discovery (the "Requesting Party").
3.

Initial Disclosure oflnformation about Predictive Coding
(a)

Prior to the commencement of any review using predictive coding, the

Responding Party shall disclose to the Requesting Party in writing its intention to use
predictive coding and the following information:
(i)

The name, publisher, version number, and a description of the

Predictive Coding Software and Predictive Coding Process;
(ii)

The name and qualifications of the person who will oversee the

implementation of the predictive coding process (the "Technical Expert");
(iii)

A description of the documents to be subjected to predictive coding

(the "Document Universe"), including:
3

(l)

Custodian I Source

(2)

Data types (e.g., email, electronic documents, etc.);

(3)

The number of documents in the Document Universe, in

;

total and for each Custodian I Source;
(iv)

The responsiveness categories into which the Document Universe is

to be categorized (the "Responsiveness Categories").
(b)

The Parties shall meet and confer to address any questions or disputes about

the selection of the Predictive Coding Software, the Technical Expert, the Document
Universe, and the Responsiveness Categories, and the Responding Party shall make its

3

These terms have the definitions set forth in the ESI Protocol (Dkt. No. 82).

2
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Technical Expert reasonably available to address questions about the technical operation of
the Predictive Coding Software.
4.

Predictive Coding Methodology
(a)

Culling the Document Universe. If the Responding Party determines it to

be reasonable and appropriate, the Responding Party may use search terms and other
criteria (the "Culling Criteria") to reduce the volume of the Document Universe. Ifit does
so, the Responding Party shall promptly:
(i)

Disclose in writing to the Requesting Party the Culling Criteria used

and the number of documents removed by the Culling Criteria (the "Excluded
Documents");
(ii)

Review a Statistically Valid Sample from the Excluded Documents,

disclose the size of that sample set, and produce any responsive, non-privileged
documents the Responding Party identifies;
(iii)

Meet and confer with the Requesting Party, ifrequested, to address

any questions or disputes about the reasonableness and appropriateness of the
Culling Criteria.
(b)

Control Set Review. To aid in the Predictive Coding Process, and to

determine the prevalence of responsive information from the Document Universe, the
Responding Party shall review a Statistically Valid Sample of documents from the
Document Universe (the "Control Set"). Prior to the commencement of Seed Set
Identification, see 4(c) below, the Responding Party shall disclose the results of the review
of the Control Set to the Requesting Party, including the number of documents in the
Control Set and the number of documents that were coded for each of the Responsiveness
Categories during the review of the Control Set. The Responding Party shall produce all
3
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non-privileged documents reviewed in the Control Set, and for each document disclose the
Responsiveness Categories, if any, to which it is responsive. The Requesting Party shall
raise any disputes regarding how the documents were coded for each of the
Responsiveness Categories in the Control Set within five (5) business days of the
production of 4,000 documents or fewer or ten (I 0) business days of the production of
more than 4,000 documents. The parties agree to meet and confer in good faith over any
such disputes. All non-responsive documents produced from the Control Set shall be
deemed "Highly Confidential" under the terms of the Stipulated Protective Order (Dkt. No.
81 ), shall be used only for the purpose of evaluating the accuracy of the document coding,
and shall be promptly returned or destroyed after review by the Requesting Party and the
resolution of any disputes.
(c)

Seed Set Identification. The Responding Party may use any reasonable

method, including, but not limited to, search terms, to identify a set of documents to be
used to initially train the Predictive Coding Software (the "Seed Set"). Prior to
commencement of Training, see 4(d) below, the Responding Party shall disclose to the
Requesting Party in writing a description of the size of the Seed Set and the methodology
used to identify it. The Responding Party shall produce all non-privileged documents and
disclose for each document the Responsiveness Categories, if any, to which it is
responsive. The Requesting Party shall raise any disputes regarding how the documents
were coded within five (5) business days of the production of 4,000 documents or fewer or
ten (1 O) business days of the production of more than 4,000 documents. The parties agree
to meet and confer in good faith over any such disputes. All non-responsive documents
produced from the Seed Set shall be deemed "Highly Confidential" under the terms of the
Stipulated Protective Order (Dkt. No. 81 ), shall be used only for the purpose of evaluating
4
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the accuracy of the document coding, and shall be promptly returned or destroyed after
review by the Requesting Party and the resolution of any disputes.
(d)

Training Sets. The Responding Party may use any reasonable method to

train the Predictive Coding Software. Upon completion of the training, the Responding
Party shall disclose in writing the results of the training to the Requesting Party, including,
to the extent reasonably available, the number of documents reviewed, the number of
documents coded for each of the Responsiveness Categories during training, the number of
documents identified as likely responsive by the Predictive Coding Process, and the
estimated rates of Recall and Precision with their associated error margins. The
Responding Party shall produce all non-privileged documents used to train the Predictive
Coding Software and disclose for each document the Responsiveness Categories, if any, to
which it is responsive. The Requesting Party shall raise any disputes regarding how the
documents were coded within ten (I 0) business days of their production, and the parties
agree to meet and confer in good faith over any such disputes. All non-responsive
documents produced shall be deemed "Highly Confidential" under the terms of the
Stipulated Protective Order (Dkt. No. 81), shall be used only for the purpose of evaluating
the accuracy of the document coding, and shall be promptly returned or destroyed after
review by the Requesting Party and the resolution of any disputes.
(e)

Uncategorized Documents. The Responding Party shall disclose the

number of documents the Predictive Coding Software is unable to evaluate for any reason,
including the unavailability of machine-readable text or documents that could not be
ranked, and review such documents in their entirety in order to identify responsive, nonprivileged documents for production.

s
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(f)

a

Validation Set. Prior to production, the Responding Party shall review a

Statistically Valid Sample of documents in the Document Universe that are categorized as
likely non-responsive by the Predictive Coding Process (the "Purported Non-Responsive
Documents") in order to determine the prevalence of responsive documents that are
contained therein. Prior to production, the Responding Party shall disclose to the
Requesting Party in writing the number of Purported Non-Responsive Documents, the size
of the Validation Set, the number of documents identified as responsive during the review
of the Validation Set, and the implied rate of Recall. The Responding Party shall produce
any responsive, non-privileged documents it identifies during the review of the Validation
Set.
5.

General Provisions.
(a)

The Parties hereby agree to meet and confer in good faith over any disputes

that might arise with respect to the terms and conditions of this Stipulation or any other
aspects relating to discovery. The Responding Party agrees to make its Technical Expert
reasonably available to the Requesting Party for questions about its use of predictive
coding. Should the Parties be unable to resolve their disputes on any issues stemming
from the use of predictive coding set forth in this Stipulation, they shall submit those issues
to the Court for resolution.
(b)

Notwithstanding the provisions set forth in this Stipulation, the Parties

respectively reserve their rights regarding the instant discovery process. This includes, but
is not limited to, the Requesting Party's right to object to the efforts of the Responding
Party to search for, review, and produce information in response to the Requesting Party's
document requests; and the Responding Party's right to withhold information pursuant to

6
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the objections it previously interposed in response to the Requesting Party's document
requests.

IT IS SO ORDERED
Date: _ _ _ _ _ _ _ _ _ __

Hon. Andrew J. Peck
United States Magistrate Judge

William A. Burck
Eric C. Lyttle
Michael J. Lyle
Stephen M. Hauss
QUINN EMANUEL URQUHART & SULLIVAN, LLP
777 6th Street NW, 11th floor
Washington, DC 20001
williamburck(@guinnemanuel.com
eri cl yttle@guinnemanuel.com
mikelyle@guinnemanuel.com
stephenhauss@g ui nnemanuel .com

Counsel for Plaintiff Rio Tinto pie.

Jonathan I. Blackman
Lewis J. Liman
Boaz S. Mo rag
CLEARY GOTTLIEB STEEN & HAMIL TON LLP
One Liberty Plaza
New Yark, NY 10006
jblackman@cgsh.com
lliman@.cgsh.com
bmorag@cgsh.com

Counsel/or Defendant Vale S.A.
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THE STATE BAR OF CALIFORNIA
STANDING COMMITTEE ON
PROFESSIONAL RESPONSIBILITY AND CONDUCT
FORMAL OPINION INTERIM NO. 11-0004

ISSUES:

What are an attorney’s ethical duties in the handling of discovery of electronically stored
information?

DIGEST:

An attorney’s obligations under the ethical duty of competence evolve as new
technologies develop and then become integrated with the practice of law. Attorney
competence related to litigation generally requires, at a minimum, a basic understanding
of, and facility with, issues relating to e-discovery, i.e., the discovery of electronically
stored information (“ESI”). On a case-by-case basis, the duty of competence may
require a higher level of technical knowledge and ability, depending on the e-discovery
issues involved in a given matter and the nature of the ESI involved. Such competency
requirements may render an otherwise highly experienced attorney not competent to
handle certain litigation matters involving ESI. An attorney lacking the required
competence for the e-discovery issues in the case at issue has three options: (1) acquire
sufficient learning and skill before performance is required; (2) associate with or consult
technical consultants or competent counsel; or (3) decline the client representation.
Lack of competence in e-discovery issues can also result, in certain circumstances, in
ethical violations of an attorney’s duty of confidentiality, the duty of candor, and/or the
ethical duty not to suppress evidence.

AUTHORITIES
INTERPRETED:

Rules 3-100, 3-110, 3-210, 5-200, and 5-220 of the Rules of Professional Conduct of the
State Bar of California.1/
Business and Professions Code section 6068.

STATEMENT OF FACTS
Attorney defends Client in litigation brought by Client’s Chief Competitor (“Plaintiff”) in a judicial district that
addresses e-discovery2/ in its formal case management. Opposing Counsel wants e-discovery. Attorney refuses.
They are unable to reach an agreement by the time of the initial case management conference. At that conference,
an annoyed Judge informs both attorneys that they must reach a compromise and orders them to return in 2 hours
with a joint proposal.
Opposing Counsel offers to do a joint search of Client’s network, using her chosen vendor, but based upon a jointly
agreed search term list. She further offers a clawback agreement that would permit Client to claw back any
inadvertently produced ESI that was otherwise “protected by law” (“protected ESI”).
Attorney mistakenly thinks that the clawback agreement is broader than it is, and will allow him to pull back
anything, not just protected ESI, so long as he asserts it was “inadvertently” produced. Attorney then erroneously
concludes there is no risk to Client in Opposing Counsel’s proposal, and after so advising Client, Attorney agrees to
the proposal. The Judge thereafter approves the attorneys’ agreement, and incorporates it into a Case Management
1/

Unless otherwise indicated, all references to rules in this opinion will be to the Rules of Professional Conduct of
the State Bar of California.
2/

Electronic Stored Information (“ESI”) is information that is stored in technology having electrical, digital,
magnetic, wireless, optical, electromagnetic, or similar capabilities. See, e.g., Code of Civil Procedure section
2016.020, subdivisions (d) & (e).) Electronic Discovery, also known as e-discovery, is the use of legal means to
obtain ESI in the course of litigation for evidentiary purposes.

1

Order, including the provision for the clawback of inadvertently produced protected ESI. The Court sets a deadline
three months later for the network search to occur, and a case management conference a month after that, to monitor
the status of discovery and the case.
Back in his office, Attorney prepares a list of keywords he thinks would be relevant to the case and then emails
those notes to Opposing Counsel as Client’s agreed upon search terms. Attorney then reviews Opposing Counsel’s
additional facially neutral proposed search terms and agrees to include them as well. A joint search term list is
created, and upon Attorney’s instructions to Client to provide access, the court ordered network search proceeds on
Client’s network, with the vendor running the search using the joint search term list. Other than instructing Client
to provide the vendor access to Client’s network, Attorney does not take any other action. Attorney mistakenly
reasons that he will simply claw back anything he does not like, asserting “inadvertent” production under the
clawback agreement.
Subsequently, Attorney receives a copy of the data retrieved by the vendor search and puts it in the file without
review. The parties return to Court for the continued Case Management Conference, during which, in response to
the Judge’s questions, Attorney assures the Judge that he has reviewed everything and the e-discovery is in full
compliance with the Court Order, and Client’s discovery obligations. Two weeks after that hearing, Attorney
receives a letter from Opposing Counsel accusing Client of destroying evidence/spoliation. Opposing Counsel
threatens motions for monetary and evidentiary sanctions. Only after Attorney receives this letter does he, for the
first time, attempt to open his copy of the data retrieved by the vendor search, but finds he can make no sense of it.
Attorney finally hires an e-discovery expert (“Expert”), who accesses the data, conducts a forensic search, and tells
Attorney it appears that potentially responsive ESI has been routinely deleted off of company computers as part of
Client’s normal document retention policy, resulting in gaps in the document production. Expert also advises
Attorney that due to the breadth of the jointly agreed search terms, it appears both privileged information, as well as
highly proprietary information about Client’s upcoming revolutionary product, was provided to Plaintiff in the data
retrieval, even though such proprietary information was not relevant to the issues in the lawsuit.3/ What ethical
issues face Attorney relating to the e-discovery issues in this hypothetical?

DISCUSSION
Attorney Duties Concerning Electronically Stored Information (“ESI”)
1.

Duty of Competence

While the requirements and standards of e-discovery may be relatively new to the legal profession, an attorney’s
core ethical duty of competence remains constant. Rule 3-110(A) provides: “A member shall not intentionally,
recklessly, or repeatedly fail to perform legal services with competence.” Under subdivision (B) of that rule,
“competence” includes the learning and skill necessary for performing legal services.
Legal rules and procedures, when placed in conjunction with ever changing technology, produce professional
challenges that attorneys must meet in order to remain competent. Maintaining learning and skill consistent with
an attorney’s duty of competence includes “keep[ing] abreast of changes in the law and its practice, including the
benefits and risks associated with relevant technology . . . .” (ABA Model Rule 1.1, Comment [8].)4/ Rule 3-110(C)
provides: “If a member does not have sufficient learning and skill when the legal service is undertaken, the
member may nonetheless perform such services competently by 1) associating with or, where appropriate,
professionally consulting another lawyer reasonably believed to be competent, or 2) by acquiring sufficient learning
and skill before performance is required.” Another permissible choice would be to decline the representation. In

3/

This opinion is not intended to discuss what disclosure obligations Attorney may owe to Client as a result of the
release of proprietary information and the allegations of spoliation.
4/
In the absence of on-point California authority and conflicting state public policy, the ABA Model Rules may
provide guidance. City & County of San Francisco v. Cobra Solutions, Inc. (2006) 38 Cal.4th 839, 852 [43
Cal.Rptr.3d 771].
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an e-discovery setting, association or consultation may be with a non-lawyer technical expert, if appropriate under
the circumstances. Cal. State Bar Formal Opn. No. 2010-179.
Not every litigated case ultimately involves e-discovery; however, in today’s technological world, almost every
litigation matter potentially does. The chances are significant that a party or a witness in the matter has used email or
other electronic communications, stores information digitally, and/or has other forms of ESI related to the dispute.
Under this backdrop, the law governing e-discovery is still evolving. In 2009, the California Legislature passed
California's Electronic Discovery Act adding or amending several California discovery statutes to make specific
provisions for electronic discovery and ESI. See, e.g., Code of Civil Procedure section 2031.010, subdivision (a)
(now expressly providing for “copying, testing, or sampling” of “electronically stored information in the possession,
custody, or control of any other party to the action”).5/ However, there remains little California case law interpreting
the Electronic Discovery Act, and much of the development of e-discovery law continues to occur in the federal arena.
Thus, to analyze a California attorney’s current ethical obligations relating to e-discovery, we look to federal
jurisprudence for guidance, as well as applicable Model Rules, and apply those principals based upon the California
ethical rules6/ and California's existing discovery law outside the e-discovery setting.
We start with the premise that “competent” handling of e-discovery has many dimensions, depending upon the
complexity of e-discovery in a particular case. The ethical duty of competence requires an attorney to assess at the
outset of each case what electronic discovery issues, if any, might arise during the litigation, including the likelihood
that e-discovery will or should be sought by either side. If it is likely that e-discovery will be sought, the duty of
competence requires an attorney to assess his or her own e-discovery skills and resources as part of the attorney’s duty
to provide the client with competent representation. If an attorney lacks such skills and/or resources, the attorney
must take steps to acquire sufficient learning and skill, or associate or consult with someone with appropriate expertise
to assist. Rule 3-110(C). Taken together generally, and under current technological standards, attorneys handling
e-discovery should have the requisite level of familiarity and skill to, among other things, be able to perform (either by
themselves or in association with competent co-counsel or expert consultants) the following:
1.
2.

3.
4.
5.
6.
7.
8.
9.

initially assess e-discovery needs and issues, if any;
implement appropriate ESI preservation procedures, including the obligation to advise a client of
the legal requirement to take actions to preserve evidence, like electronic information, potentially
relevant to the issues raised in the litigation;
analyze and understand a client’s ESI systems and storage;
identify custodians of relevant ESI;
perform appropriate searches;
collect responsive ESI in a manner that preserves the integrity of that ESI;
advise the client as to available options for collection and preservation of ESI;
engage in competent and meaningful meet and confer with opposing counsel concerning an
e-discovery plan; and
produce responsive ESI in a recognized and appropriate manner.

See, e.g., Pension Committee of the University of Montreal Pension Plan v. Banc of America Securities, LLC
(S.D.N.Y. 2010) 685 F.Supp.2d 456, 462-465.
In our hypothetical, Attorney had a general obligation to make an e-discovery evaluation early in his handling of the
case, and certainly prior to the initial case management conference. The fact that it was the standard practice of the
judicial district in which the case was pending to address e-discovery issues in formal case management only
5/

In 2006, revisions were made to the Federal Rules of Civil Procedure, Rules 16, 26, 33, 34, 37 and 45, to
address e-discovery issues in federal litigation. California modeled its Electronic Discovery Act to conform with
mostly parallel provisions in the 2006 federal rules amendments. See Evans, Analysis of the Assembly Committee
on Judiciary regarding AB 5 (March 3, 2009).
6/

Federal decisions are compelling where the California law is based upon a federal statute or the federal rules.
Toshiba America Electronic Components, Inc. v. Superior Court (Lexar Media, Inc.) (2004) 124 Cal.App.4th 762,
770 [21 Cal.Rptr.3d 532].
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highlighted Attorney’s obligation to conduct an early initial e-discovery evaluation. At the very least, Attorney’s
obligation to make an e-discovery evaluation should have been obvious even to him when he became aware that
Opposing Counsel intended to pursue e-discovery in this particular case.
Notwithstanding the above, Attorney made no assessment of the case’s e-discovery needs or of his own capabilities.
Attorney exacerbated the situation when he took no steps to consult with an e-discovery expert prior to the initial case
management conference. He agreed to Opposing Counsel’s proposed e-discovery plan under a mistaken belief as to
its scope, and thereafter allowed that proposal to be transformed into a Court Order, again without any expert
consultation, and in the face of his lack of expertise in the area. Attorney participated in preparing joint e-discovery
search terms without expert consultation, and was so inexperienced in ESI that he did not recognize the danger of
overbreadth in the agreed upon search terms.
After the Court ordered a search of his Client’s network, Attorney took no action other than to instruct Client to allow
vendor to have access to Client's network. Attorney allowed the network search to move forward on Client's network
without taking any steps to review it, relying on the parties’ clawback agreement, the scope of which he
misunderstood. After the search, Attorney took no action to review the gathered data until after Plaintiff’s attorney
asserted spoliation and threatened sanctions. Attorney then attempted to review the search results, only to discover he
could make no sense of it. It was only then, at the end of this long line of events, that Attorney finally consulted an
e-discovery expert and learned of the e-discovery problems facing Client. By this point, the potential prejudice
facing Client was significant, and much of the damage was already done.
Once Opposing Counsel insisted on e-discovery, it became certain that e-discovery would be implicated in the case,
and the previously potential risk of a breach of the duty of competence became an actual risk, which should have
resulted in Attorney taking immediate steps to comply with rule 3-110(C), such as consulting an e-discovery expert.
Had the expert been consulted at the beginning of the case, or at the latest once Attorney realized e-discovery would
absolutely occur in the case, the expert could have helped to structure the search differently, and could have controlled
the agreed upon search terms to be less overbroad and less likely to turn over privileged and/or irrelevant but highly
proprietary material.
Rule 3-110(A) addresses intentional, reckless, or repeated failures to perform legal services with competence. In our
hypothetical, while not intentional, Attorney's failures in this instance were arguably reckless and/or at the very least
repeated. Attorney has breached his duty of competence. 7/
2.

The Duty of Confidentiality Includes But Is Not Limited to Protecting The Attorney-Client Privilege

A fundamental duty of an attorney is “[t]o maintain inviolate the confidence, and at every peril to himself or herself to
preserve the secrets, of his or her client.” Business and Professions Code section 6068, subdivision (e)(1). “Secrets”
includes “information, other than that protected by the attorney-client privilege, that the client has requested be held
inviolate or the disclosure of which would be embarrassing or would be likely to be detrimental to the client.” Cal.
State Bar Formal Opn. No. 1988-96. Both “secrets” and “confidences” are protected communications. Cal. State
Bar Formal Opn. No. 1981-58. “A member shall not reveal information protected from disclosure by Business and
Professions Code section 6068, subdivision (e)(1) without the informed consent of the client, or as provided in
paragraph (B) of this rule.” Rule 3-100(A).
Similarly, an attorney has a duty to assert the attorney-client privilege to protect confidential communications between
the attorney and client which are sought in discovery. Evidence Code sections 952, 954, 955. In a civil discovery
setting, while the holder of the privilege is not required to take strenuous or “Herculean efforts” to resist disclosure in
order to preserve the privilege, the attorney-client privilege will protect confidential communications between the
attorney and client in cases of inadvertent disclosure only if the attorney and client act reasonably to protect that
privilege in the first instance. Regents of University of California v. Superior Court (Aquila Merchant Services, Inc.)
(2008) 165 Cal.App.4th 672, 683 [81 Cal.Rptr.3d 186]. This approach also echoes federal law. See Federal Rules of

7/

This Opinion does not intend to set or to define a standard of care of lawyers with respect to any of the issues
discussed herein, as standards of care can be highly dependent on the factual scenario in any given situation.
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Evidence, rule 502(b).8/ A lack of reasonable care to protect against the disclosure of privileged and protected
information when producing ESI can be deemed a waiver of the attorney-client privilege. See Kilopass Technology
Inc. v. Sidense Corp. (N.D. Cal. 2012) 2012 WL 1534065 at *2-3 (attorney-client privilege deemed waived as to
privileged documents released through e-discovery because screening procedures employed were unreasonable); see
also Victor Stanley, Inc. v. Creative Pipe, Inc. (D. Md. 2008) 250 F.R.D. 251, 259-260, 262.
Accordingly, the reasonableness of an attorney’s actions to ensure both that secrets and confidences, as well as
privileged information, of a client remain confidential and that the attorney’s handling of a client’s information does
not result in a waiver of any confidence, privilege, or protection, is a fundamental part of an attorney’s duty of
competence. Cal. State Bar Formal Opn. No. 2010-179.
In our hypothetical, as a result of the actions taken by Attorney prior to consulting with any e-discovery expert,
Client’s privileged information has been disclosed, and such disclosure may be found not to have been “inadvertent”
and thus, may constitute a waiver. Further, non-privileged but highly confidential proprietary information about
Client’s upcoming revolutionary new product has been released into the hands of Client’s chief competitor, all as a
result of search terms Attorney participated in creating. All of this happened completely unbeknownst to Attorney,
and only came to light after Plaintiff accused Client of evidence spoliation. In the absence of Plaintiff’s accusation, it
is not clear when the “inadvertent” disclosure would have come to Attorney’s attention, if ever.
The clawback agreement, heavily relied upon by Attorney under a mistaken understanding of its breadth, may or may
not work to retrieve the information. By its terms, the clawback agreement was limited to inadvertently produced,
protected ESI. Both privileged information and non-privileged confidential and proprietary information have been
released to Plaintiff.
Under these facts, Client may have to litigate the issue of whether Client (through Attorney) acted diligently enough to
protect its attorney-client privilege. Attorney took no acts whatsoever to review Client’s network prior to allowing
the network search, Attorney participated in drafting the overbroad search terms, and Attorney waited until after
Client was accused of evidence spoliation to even look at the data – all of which would permit Opposing Counsel to
viably argue either that (a) Client failed to exercise due care to protect the privilege in the first instance, such that the
disclosure at issue was not inadvertent, and/or (b) at the very least, the Parties’ clawback agreement does not apply to
protect the proprietary, but non-privileged, produced information.9/ Client may further have to litigate its rights to
return of non-privileged but confidential proprietary information.
Whether a waiver has occurred under these circumstances, and what Client’s rights are to return of the
non-privileged/confidential proprietary information, are legal questions beyond the scope of this opinion. The salient
point is that Attorney did not take reasonable steps to minimize the risks and was directly responsible for the release of
8/

“(b) Inadvertent Disclosure. When made in a federal proceeding or to a federal office or agency, the
disclosure does not operate as a waiver in a federal or state proceeding if: (1) the disclosure is inadvertent; (2) the
holder of the privilege or protection took reasonable steps to prevent disclosure; and (3) the holder promptly took
reasonable steps to rectify the error, including (if applicable) following Federal Rule of Civil Procedure 26
(b)(5)(B).”

9/

While statutes, rules, and/or case law provide some limited authority for the legal clawback of certain
inadvertently produce materials, those provisions may not work to mitigate the damage caused by the production in
this hypothetical. Such “default” clawback provisions typically only apply to privilege and work product
information, and require both that the disclosure at issue was truly inadvertent, and that the holder of the privilege took
reasonable steps to prevent disclosure in the first instance. See, Federal Rules of Evidence, rule 502; see also,
generally, State Compensation Insurance Fund v. WPS, Inc. (1999) 70 Cal.App.4th 644, 656-657 [82 Cal.Rptr.2d
799]; Rico v. Mitsubishi Motors Corp. (2007) 42 Cal.4th 807, 817-818 [68 Cal.Rptr.3d 758]. As noted above, the
effect of Attorney’s acts on the question of “inadvertence” are at issue in our hypothetical.
Similarly, Attorney finds even less assistance from California’s discovery clawback statute, which deals merely with
the procedure for litigating a dispute on a claim of inadvertent production, and not with the legal issue of waiver at all.
See, Code of Civil Procedure section 2031.285.
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Client’s confidential and privileged information to Plaintiff. Even if Client is able to retrieve all such information,
Client may never be able to un-ring the bell.
While the law does not require perfection by attorneys in acting to protect privileged or confidential information, it
does require the exercise of some level of reasonable care. Cal. State Bar Formal Opn. No. 2010-179. Here,
Attorney took minimal, if any, reasonable steps to protect Client’s ESI, and instead chose to release everything
without prior review, relying on a clawback agreement the scope of which he mistakenly interpreted. Client’s
secrets are now in Plaintiff’s hands and a waiver of Client’s attorney-client privilege may be claimed by Plaintiff.
Client has been exposed to a potential dispute as the direct result of Attorney’s actions. Attorney has breached his
duty of confidentiality to Client.
3.

The Duty of Confidentiality Includes But Is Not Limited to Protecting The Attorney-Client Privilege
A.

Duty Not to Suppress Evidence

In addition to protecting their clients’ interests, attorneys, as members of the profession, have a general duty “to
respect the legitimate interests of fellow members of the bar, the judiciary, and the administration of justice.”
Kirsch et al. v. Duryea (1978) 21 Cal.3d 303, 309 [146 Cal.Rptr. 218].
Rule 5-220 states, “A member shall not suppress any evidence that the member or the member's client has a legal
obligation to reveal or to produce.”
Thus, while the legal ramifications for failure to preserve evidence are consequences imposed by law, the duty not to
suppress evidence is an ethical one imposed by the rules of professional conduct. The close relationship between
the duty not to suppress evidence and the duty of candor (discussed below) mandates that an attorney pay particular
attention to how these ethical duties manifest themselves in e-discovery:
. . . [T]he risk that a client’s act of spoliation may suggest that the lawyer was also somehow
involved encourages lawyers to take steps to protect against the spoliation of evidence. Lawyers
are subject to discipline, including suspension and disbarment, for participating in the suppression
or destruction of evidence. (Bus. & Prof. Code, § 6106 [“The commission of any act involving
moral turpitude, dishonesty or corruption ... constitutes a cause for disbarment or suspension.”]; id.,
§ 6077 [attorneys subject to discipline for breach of Rules of Professional Conduct]; Rules Prof.
Conduct, rule 5–220 [“A member shall not suppress any evidence that the member or the member's
client has a legal obligation to reveal or to produce.”].) The purposeful destruction of evidence by
a client while represented by a lawyer may raise suspicions that the lawyer participated as well.
Even if these suspicions are incorrect, a prudent lawyer will wish to avoid them and the burden of
disciplinary proceedings to which they may give rise and will take affirmative steps to preserve and
safeguard relevant evidence.
Cedars-Sinai Medical Center v. Superior Court (Bowyer) (1998) 18 Cal.4th 1, 13 [74 Cal.Rptr.2d 248].
None of these duties are new. However, where ESI is concerned, the interface between legal and ethical duties
manifests in a unique way, and strongly urges that an attorney assist the client in implementing a “litigation hold” at
the outset. A litigation hold is a directive issued by or on behalf of a client to persons or entities associated with the
client who may possess potentially relevant documents (including ESI) that directs those custodians to preserve such
ESI, pending further direction.10/ See generally The Sedona Conference® WG1, Sedona Conference® Commentary
on Legal Holds: the Trigger and the Process (Fall 2010) The Sedona Conference Journal, Vol. 11 at pp. 260-270,
277-279.
The developing federal case law governing litigation holds finds that it is the client’s obligation to issue an immediate
and appropriate litigation hold whenever litigation becomes reasonably foreseeable. See Hynix Semiconductor, Inc. v.
10/

Of course, whether or not ESI exists or is relevant, clients and attorneys should consider issuing litigation holds
to avoid destruction of relevant paper files.
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Rambus, Inc. (C.A. Fed. Cir. 2011) 645 F.3d 1336, 1344-1345. Cases also have held that the obligation to ensure
litigation holds or similar directions are timely issued falls on both the party and on outside counsel working on the
matter. 11 / This Committee notes that litigation holds are legal duties, and not ethical ones. Nevertheless, the
distinction between a legal duty to preserve evidence and an ethical duty not to suppress evidence can be very narrow
when the failure to request immediate preservation of electronic information can result in a significant potential for its
loss or mutation, as electronic data can easily be deleted or altered, either inadvertently through routine document
retention policies, or even intentionally. Counsel would be prudent to consider the proper use and monitoring of
litigation holds to assist him or her in complying with the duty not to suppress evidence.
In our hypothetical, Attorney did not discuss a litigation hold with Client. Attorney further failed to advise Client
about the potentially significant harm to Client and Client's case that could result from the improper deletion of
relevant ESI after the obligation to preserve evidence had commenced. Client’s actions in deleting ESI after the
litigation hold obligation was triggered could provide the basis for sanctions, either monetary, evidentiary, or
terminating. Due to Attorney’s inaction, Client may not have been aware of the need to preserve its ESI, and may not
have knowingly caused the subsequent deletion of responsive ESI. The significant consequences Client now faces
may have been avoided altogether had Client been timely advised of its ESI risks and obligations. Here, the ethical
issue is not the lack of a litigation hold instruction itself. Rather, the ethical issue is the duty not to suppress evidence.
Here, Attorney’s failures in counseling his client relating to e-discovery has resulted in potential suppression of
evidence.
B.

The Duty of Candor

Business and Professions Code section 6068 also addresses a number of ethical duties an attorney owes the court, in
addition to the duties owed to the client. Significant to the facts of this opinion, an attorney owes a tribunal a duty
of candor, and must “employ, for the purpose of maintaining the causes confided to him or her those means only as
are consistent with truth, and never to seek to mislead the judge or any judicial officer by an artifice or false
statement of fact or law.” Business and Professions Code section 6068, subdivision (d); In the Matter of Jeffers
(Review Dept. 1994) 3 Cal. State Bar Ct. Rptr. 211, 219-220.
The Rules of Professional Conduct establish similar requirements. “In presenting a matter to a tribunal, a member:
(A) Shall employ, for the purpose of maintaining the causes confided to the member such means only as are
consistent with the truth; (B) Shall not seek to mislead the judge, judicial officer, or jury by an artifice of false
statement of facts or law; . . . and (D) Shall not assert personal knowledge of the facts at issue, except when
testifying as a witness.” Rule 5-200(A), (B), and (D).
These provisions “unqualifiedly require an attorney to refrain from acts which mislead or deceive the court.”
Sullins v. State Bar (1975) 15 Cal.3d 609, 620-621 [125 Cal.Rptr. 471]. “The presentation to a court of a statement
of fact known to be false presumes an intent to secure a determination based upon it and is a clear violation of”
Business and Professions Code section 6068, subdivision (d). In the Matter of Chestnut (Review Dept. 2000) 4 Cal.
State Bar Ct. Rptr. 166, 174-175, citing Pickering v. State Bar (1944) 24 Cal.2d 141, 144. It also is “settled that
concealment of material facts is just as misleading as explicit false statements, and accordingly, is misconduct
calling for discipline.” Di Sabatino v. State Bar (1980) 27 Cal.3d 159, 162-163 [162 Cal.Rptr. 458], citing Grove v.
State Bar (1965) 63 Cal.2d 312, 315 [46 Cal.Rptr. 513]; Sullins v. State Bar, 15 Cal.3d 609, 622; and Davidson v.
State Bar (1976) 17 Cal.3d 570, 574 [131 Cal.Rptr. 379].
In our hypothetical, in response to the Judge’s questions, Attorney assured the Judge that he reviewed the ESI and
that it was in full compliance with the Court Order and Client’s discovery obligations. He made such assurances
even though he had not reviewed the data retrieved by the search, and had no reasonable basis to make such
assurances. Attorney turned out to be wrong, a fact he learned after the hearing. In the subsequent sanctions
11/

See, e.g., Zubulake v. UBS Warburg LLC (S.D.N.Y. 2003) 220 F.R.D. 212, 218 (“Once a party reasonably
anticipates litigation, it must suspend its routine document retention/destruction policy and put in place a ‘litigation
hold’ to ensure the preservation of relevant documents.”) and Zubulake v. UBS Warburg LLC. (S.D.N.Y. 2003) 229
F.R.D. 422, 432 (“Counsel must oversee compliance with the litigation hold, monitoring the party’s efforts to retain
and produce the relevant documents.”).
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motions threatened by Plaintiff, Attorney likely will be faced with the uncomfortable situation in which he will have
to explain to the Judge why his earlier misrepresentation was not a willful violation of the duty of candor.

CONCLUSION
Electronic document creation and/or storage and electronic communications have become standard practice in modern
life. Attorneys who handle litigation may not simply ignore the potential impact of evidentiary information existing
in electronic form. Depending on the factual circumstances, a lack of technological knowledge in handling
e-discovery may render an attorney ethically incompetent to handle certain litigation matters involving e-discovery,
absent curative assistance under rule 3-110(C), even where the attorney may otherwise be highly experienced. It may
also result in violations of the duty of confidentiality, the duty not to suppress evidence, and/or the duty of candor to
the Court, notwithstanding a lack of bad faith conduct.
This opinion is issued by the Standing Committee on Professional Responsibility and Conduct of the State Bar of
California. It is advisory only. It is not binding upon the courts, the State Bar of California, its Board of Trustees,
any persons or tribunals charged with regulatory responsibilities, or any member of the State Bar.
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D

OCUMENT review accounts
for an estimated 70% of all ediscovery costs. This means that
document review also represents the greatest area of potential cost savings in ediscovery. Over the past ten years, the
number of technological approaches to
document review for litigation has increased, with the application of methods
long in the domain of information
retrieval. These advances call upon lawyers
practicing civil litigation to gain a familiarity with the various technological op-

tions available, lest an opportunity is
missed or the opponent, court, or client
catches the unwary lawyer by surprise.
Technology-assisted review (‘‘TAR’’) is
not a luxury available only to large firms
handling very large cases. Properly chosen
and deployed, technological methods can
enable a smaller firm to handle larger cases,
and thereby compete with larger firms. In
the end, the goal is to make litigation more
cost-effective, allowing more cases to stay
in the judicial system rather than having
litigants settle because the discovery costs
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outweigh the value of the matter. In
addition to gaining an understanding of
the technology behind the available techniques, lawyers should appreciate that the
match (or mismatch) between the problem
to be solved, the technology chosen, and
the expertise of the user are as important as
the technology in determining whether the
results will be both satisfactory and
defensible.
Part I of this article explains TAR and
the variety of approaches available. Part II
synthesizes the meaning of the various
judicial decisions dealing with TAR in a
substantive fashion. Consideration of the
judicial opinions proves the importance of
understanding available technology. If
there is an overall theme from the cases
on this topic, it is that courts increasingly
expect counsel to consider technological
approaches and be competent to discuss
what is warranted for a case. While the
producing party still has the power to
decide how to handle its production, if
parties do reach agreement on an approach, they will be held to it, no matter
how ill-advised it might turn out to be.
Counsel must bring to the conversation
sufficient expertise to understand the
nuances and import of any proposed
discovery protocol applying technology.

I.

Technology Assisted Review

Before 2000, review was done with
large teams of document reviewers. Between 2000 and 2010, online review
platforms entered the market, hosting
whole cases on a single platform and
reducing the transactional costs involved
in having to manually pull or deliver
documents. As court rules and courtroom
lawyers began to focus on discovery of
electronic information, research turned to

understanding how search could be applied to the review process. Research
conducted from 2006-2011 under the
auspices of the National Institute of
Standards and Technology showed that
TAR could significantly outperform or
significantly underperform human review,
depending on the tools used and the
expertise of the users. An analysis of some
of those results published in the Richmond
Journal of Law and Technology (‘‘JOLT’’)
concluded: ‘‘Overall, the myth that exhaustive manual review is the most
effective – and therefore, the most defensible – approach to document review is
strongly refuted. Technology-assisted review can (and does) yield more accurate
results than exhaustive manual review,
with much lower effort.’’1 The methods
used by participants that returned top
results ranged from sophisticated Boolean
search to machine learning algorithms;
some of the methods that performed less
well fell into the same categories.
With the help of cases like United States
v. O’Keefe and Victor Stanley v. Creative
Pipe in 2008, the conversation about the
process and expertise needed to successfully navigate document discovery in the
increasingly electronic world of both
individual and corporate clients entered
the legal bar. Those foundational cases,
followed by the JOLT article and the
article ‘‘Search, Forward ’’2 in Law Tech1
Maura R. Grossman and Gordon V. Cormack, Technology-Assisted Review In E-Discovery
Can Be More Effective And More Efficient Than
Exhaustive Manual Review, 17 RICH. J.L. &
TECH. 11, 48 (2011), available at http://jolt.
richmond.edu/v17i3/article11.pdf.
2

Andrew Peck, ‘‘Search, Forward’’ Law Technology News, October 2011 at 25, available at
https://law.duke.edu/sites/default/files/centers/
judicialstudies/TAR_conference/Panel_
1-Background_Paper.pdf
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nology News authored by SDNY Magistrate Judge Andrew Peck, increased the
awareness of the uses of search in this
context. In parallel, amendments to ABA
Model Rule 1.1 and increasingly, state
rules of professional conduct, have focused
on knowledge of technology (either hired
or acquired) as an element of ‘‘competence’’ for lawyers.
With the safety of acquiescence (and at
times encouragement) from the courts, the
use of TAR has become more commonplace. TAR is sometimes called computerassisted review (‘‘CAR’’) or content-based
advanced analytics (‘‘CBAA’’) and is often
referred to as predictive coding. It is
important for lawyers to become familiar
with the technology behind these techniques. The various forms of TAR in the
market today have their origin in information retrieval techniques that have been
the purview of doctoral theses and research
for the past 50 years. In today’s market,
two types of TAR predominate: approaches based on search terms and machine
learning approaches.
Search based upon search terms is the
easiest to understand: it is based on words
you can read. It can range from simple
keyword searches to complex search
strings. User input comes in the form of
building search terms that are tailored to
the language the client uses in its discussion of the relevant subject matter; this
language will likely differ by department
and from client to client. Search terms can
be tested and adjusted, with important
words added and over-broad terms anchored or narrowed to home in on relevant
content. The impact of these changes can
be evaluated by running iterative searches
on sample data, allowing the terms to be
evaluated and refined. The effectiveness of
the search will depend on the methodology
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followed in designing and refining the
search terms, the expertise and know-how
of the individuals designing them, and the
capability of the search tool to handle
multiple or complex searches.
Machine learning approaches fall into
several categories. What is common to the
approaches is the use of an algorithm (a set
of mathematical instructions) that builds a
model of a class of documents based on
various document features (chiefly words).
Each technology vendor’s algorithm is
different, counting and weighting the
words and features in the documents in a
particular way (perhaps ignoring some and
weighting others more heavily, maybe or
maybe not taking into account the order of
the words). In practice, counsel neither
sees nor adjusts the algorithm.
Machine learning approaches can be
supervised or unsupervised. In a supervised
approach, the user supplies the algorithm
with a pre-labeled training set of documents
on the basis of which the algorithm builds a
model for classifying unseen documents.
For example, a user might supply the
algorithm with a sample of documents
manually pre-coded as responsive and nonresponsive; from that sample the algorithm
would build a model for classifying documents not yet seen. The exact impact of the
user input cannot necessarily be predicted
or discerned, as it depends on the manner in
which the input affects the model that the
algorithm is building. The algorithm may
rank the results based on a mathematical
assessment of similarity to the algorithm’s
model of the original input. Predictive
coding, which has become a shorthand for
any machine learning technique used for
document review (but in fact is just a
particular variation) is of this type. In an
unsupervised approach, the algorithm is not
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supplied with training data and instead tries
to discover salient patterns in the document
population. Many clustering tools (tools
that attempt to categorize a document
population by like content) are of this type.
The utility of different techniques
depends on their being applied to solve a
problem for which they are suited. Confronted with legacy media with unknown
content, an unsupervised clustering algorithm could elucidate the prevalent topics
in the data in short order. If the document
requests focused on securities trading, for
example, and the clustered topics in the
legacy media related to company facilities,
that media would not likely be a reasonable place to search for responsive content.
In early case assessment, a machine
learning technology, whether supervised
or unsupervised, might enable a lawyer to
delve into clusters of content likely to be
pertinent, providing some order to the
inquiry. In a document review context, a
supervised learning approach could help
counsel prioritize a manual review, and
could be used by counsel to skip some
segments of the data population entirely.
In contrast, to pinpoint documents for
production, an in/out decision could be
made using a sophisticated approach based
on search terms. The search terms can be
designed by learning the language of the
client from samples containing both
relevant and nonrelevant documents. The
effectiveness of the searches can be evaluated based on sample runs, and the search
terms then iteratively refined and expanded based on results. The search terms can
then be run by the software across the
entire data population, tagging each document that contains the terms that make
the document potentially relevant. These
search results can provide a honed set for

counsel review or for quality assessment
before production. The reduced volume in
this targeted review set translates into
reduced review hours, which, depending
on the licensing costs or fees for services
and time spent on user input, translates
into cost savings for the client and frees up
the budget for more important legal work.
Information science is playing a bigger
role in search because it helps us evaluate
the effectiveness of any search. The key
metrics that measure effectiveness are
‘‘recall’’ (the percentage of responsive
documents identified) and ‘‘precision’’
(the percentage of tagged documents that
are actually responsive). Results from manual review, search terms, predictive coding,
and/or any other search methodology can
be evaluated by looking at these metrics.
In an adversarial proceeding where
document review is required, TAR may
be a topic of conversation at a meet-andconfer between counsel, pursuant to
provisions like Federal Rules of Civil
Procedure Rule 26(f). It is common for
counsel to discuss keywords to be used to
cull-in data, but counsel differ on their
willingness to share their review plans.
What about counsel’s duty to certify the
accuracy of discovery responses?3 While
the proportionality principle set forth in
Rule 26(b)(2)(C) refers to a limit set by a
court, its cross reference in Rule 26(b)(1) –
and its inclusion in the front of 26(b)(1) in
the proposed amendments to the Rules –
brings it into the ambit of document
responses. Relatedly, the courts are increasingly interpreting the Rules for pro3

See Rule 26(g)(1)(A) (using the term ‘‘complete
and correct’’ with respect to a ‘‘disclosure’’
covered by Rule 26(a)) and Rule 26(g)(1)(B)
(using the phrase ‘‘consistent with these rules and
warranted by existing law [or nonfrivolous
extension]’’ with respect to discovery responses).
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duction to require reason, not perfection,
in execution. Judge Peck, the first jurist to
address predictive coding, opined that the
proportionality principle requires a reasonable search, not ‘‘perfection.’’4
While Rule 26(g)(1)(B) may not require
perfection, the increasing focus of rules of
professional conduct on the need for
lawyers to hire or acquire technological
competence suggests that poor execution
due to ignorance is less and less likely to be
tolerated. Using a tool for the wrong
purpose or using it poorly is unlikely to
be deemed a proportional response. Reaching agreement with opposing counsel, while
providing protection from the opposition,
is not likely to offer protection from a client
who has been ill-served by an agreement
made in ignorance. Sampling can be done
well or poorly, statistics can be meaningful
or meaningless. Properly executed, search
results can be measured and substandard
results improved. Rule 26(g) certifications,
and proportionality, should equate to
reasoned choices, properly implemented,
to meet the actual needs of a case.

II. Using Technology Assisted
Review
As of this writing, there are approximately two dozen cases that address or bear
upon the use of TAR methodologies.
These cases often use predictive coding
generically to refer to TAR and provide
general guidance for all forms of TAR. A
few cases touch upon these technologies in
the course of approving an award of legal
fees, or in showing the thoroughness of
4

Da Silva Moore v. Publicis Groupe SA, 287
F.R.D. 182; 2012 U.S. Dist. LEXIS 23350
(S.D.N.Y. February 24, 2012 & April 25,
2012).
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counsel’s investigation into the events in
question. Decisions that have delved into
TAR in a substantive way will receive
further scrutiny here.
There are common themes that emerge
from what, at first glance, may seem to be
discordant outcomes. All things equal, the
producing party’s viewpoint regarding the
search methodology to apply in order to
retrieve responsive documents from its
own collection generally prevails. As with
all discovery issues, courts require parties
to confer and are eager for lawyer
cooperation to lead to agreement rather
than have a search or review issue
presented to the court for determination.
If such an amicable resolution is reached,
courts will usually hold both sides to the
terms of their agreement. Not surprisingly,
courts have limited capacity to get ‘‘into
the weeds’’ and actually determine by
judicial fiat the specifics of the TAR
protocol to be employed in any particular
case. Lastly, lawyers who decline to
become versed in the available TAR
options do so at their own peril and that
of their clients. Courts may raise the use of
TAR protocols sua sponte and increasingly
expect lawyers to possess sufficient facility
with technology to speak in an educated
fashion not only about sources of electronically stored information but also
about the utility of a TAR protocol for
the matter at hand. If not sufficiently
versed, lawyers will be ill-prepared to
discuss or influence the components of a
TAR protocol and risk agreeing to one of
ineffective design.
Da Silva Moore v. Publicis Group is the
first case to address whether predictive
coding, as a form of TAR, comports with
obligations imposed by the Federal Rules
of Civil Procedure and whether the
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technique was suited to the particular
controversy before the court. A proposed
class of female executives sued Publicis
Groupe, one of the ‘‘big four’’ advertising
agencies, alleging sex discrimination, a
‘‘glass ceiling’’ and ‘‘systemic, companywide gender discrimination.’’ (The case is
still pending.) The issue was how defendants were to retrieve responsive documents from an anticipated set of three
million. Magistrate Judge Peck, who had
recently written his article Search, Forward,
was referred the case. This assignment
proved fortuitous for the defendants, who
wanted to use predictive coding to ease the
ESI cost burden. The plaintiffs’ putative
class agreed to predictive coding and to a
training protocol that included sharing of
defendant’s training, or ‘‘seed,’’ sets. But
in the end, agreement about a specific
validation protocol eluded the parties. For
example, plaintiffs challenged the validation protocol as lacking the detail needed
to demonstrate that there would be
meaningful measures of recall; they asserted that what was detailed – for example
sample sizes for validation – would be
quite inadequate to validate that the
defendant achieved a high level of recall.
Judge Peck ultimately accepted the protocol to which both parties had initially
agreed, which continued to be supported
by the producing party. This ‘‘final ESI
protocol’’ (with footnoted objections) was
filed on the docket and so-ordered by the
court. Judge Peck allowed that after
completion of the review, when results
were available, if plaintiffs objected to the
results, the reliability could be evaluated
then.
On appeal to District Judge Carter, the
court affirmed, noting that the plaintiff
class had agreed upon the use of predictive

coding and the protocol itself had ample
provisions permitting plaintiffs input and
the magistrate judge had invited the
plaintiff class to revisit the protocol should
later document productions suggest problems.5
In Da Silva Moore, the parties reached
agreement to use predictive coding, but
when issues arose, the court held the
parties to that agreement and incorporated
the TAR protocol supported by the
producing party, illustrating the first two
principles that flow from TAR cases. Da
Silva Moore demonstrates both judicial
support for the use of TAR methods and
the extensive detail regarding TAR with
which the lawyers (with assistance of
experts) need to be conversant. The case
does not demonstrate the ‘‘right’’ sampling
or training protocol, not only because the
protocol was left open for later objection,
but also because software, methodology,
and validation must be appropriately
matched to the needs of the situation
being addressed.
A few months after Da Silva Moore,
Kleen Products LLC v. Packaging Corp. of
America6 addressed predictive coding in
the context of a price-fixing antitrust class
action. The class plaintiffs challenged past
document productions by defendants as
inadequate and sought an order requiring
the defendants to replace their Boolean
search term methodology with a different
form of TAR for increased accuracy. The
defendants countered that the search
strategy used for initial responses was
honed by input from both sides, had been
5
Da Silva Moore v. Publicis Grp. SA, 2013
U.S. Dist. LEXIS 155737 (S.D.N.Y. Oct. 30,
2013).
6

Case: 1:10-cv-05711 (N.D.Ill. August 21,
2012)
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subjected to QC testing, and had already
yielded three million documents. The
court signaled that it was not inclined to
compel the defendants to redo work
already performed with the participation
of the plaintiffs. After urging from the
Court, the parties resolved the issue by a
stipulation which called for the application
of TAR to future productions. Kleen
Products illustrates again that the producing party’s approach to its document
production is typically permitted and
counsel must have the technological competence to understand the consequences of
discovery measures to which they agree
because such agreements are not easily
undone.
In the fall of 2012, a Delaware
Chancery jurist, in EORHB, Inc. v. HOA
Holdings LLC, 7 sua sponte directed the
parties to show cause why TAR should
not be utilized in a dispute involving a
claim for indemnification arising out of
the sale of the Hooters restaurant chain.
Not only were the parties to utilize TAR,
the Vice Chancellor directed them to
utilize the same vendor, or to show cause
why a joint selection was not feasible.
Viewed on its own, the decision in
EORHB would not fit easily into the
rubric discussed above, but there is a postscript. Seven months later, the court
revisited its predictive coding ruling at
the request of the parties. The Vice
Chancellor acceded to the parties’ joint
request to rescind that part of the order
that required predictive coding because the
volume of documents simply did not make
infeasible the traditional document-bydocument method of review.8
7

Case No. 7409-VCL (Del. Ch. October 15,
2012).
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Similarly, the judge in the muchstoried litigation arising out of the $18
billion judgment obtained against Chevron in Ecuador by alleged victims of
pollution caused by defendant’s oil exploration suggested the use of predictive
coding to reduce discovery costs. In
Chevron Corp. v. Donziger,9 Chevron
alleged that the judgment was procured
by fraud on the part of plaintiffs’ lead
counsel. Once this collateral litigation was
in progress, Chevron served a non-party
subpoena upon Patton Boggs, the law firm
assisting the solo practitioner in representing the plaintiffs. (A year later, Chevron
amended the complaint to add Patton
Boggs as a direct defendant, and still
months later, Chevron and Patton Boggs
settled, clearing the way for the law firm
merger forming Squire Patton Boggs.)
Patton Boggs objected to the broad scope
of the Chevron subpoena on numerous
grounds, including, most notably, undue
burden. Judge Kaplan was not impressed.
Among other points made in his 73-page
decision, Judge Kaplan pointed out that he
had suggested Patton Boggs implement
predictive coding to reduce the volume of
documents it planned to review manually,
but the firm gave the suggestion merely
footnote attention, noting that the topic
was under investigation:
At the September 2012 hearing, the
Court urged the parties to analyze, in
their subsequent submissions with
respect to burden, whether and to what
extent predictive coding could ‘‘reduce
8

EORHB, Inc. v. HOA Holdings, LLC, No.
7409-VCL, 2013 WL 1960621 (Del. Ch. May
6, 2013).

9

Case 1:11-cv-00691-LAK-JCF (March 15,
2013).
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the burden and effort’’ required to
comply with the Subpoena. Apart from
one footnote, PB’s submission ignored
the subject entirely. The logical inference is that PB failed to address the
subject because it would not have aided
its argument.10
While the court seemingly suggested use of
technology sua sponte, the ultimate decision on how to review the documents was
left to the producing party. The court’s
comment, however, may serve as a caution
to lawyers: become familiar with technology where the magnitude of documents
calls for its consideration; silence, for
whatever reason, may not sit well with
the court.
In Hinterberger v. Catholic Health
System,11 a Fair Labor Standards Act
collective action, the parties for over one
year had been unable to arrive at an ESI
protocol covering the production of defendants’ documents using conventional
keyword search methodology. The court
urged the parties to consider predictive
coding, referring them to Judge Peck’s
decision in Da Silva Moore. In subsequent
submissions to the court, the defendants
advised the plaintiffs that they intended to
use predictive coding and ultimately
provided a protocol. Plaintiffs protested
(by motion) that the protocol did not give
plaintiffs access to seed sets used to train
the software. The parties implicitly agreed
that Da Silva Moore did not require a
sharing of seed sets (as the Da Silva Moore
parties had agreed to such sharing and the
court merely confirmed that agreement),
10
11

Id. at 70 (slip op.).

No. 08-CV-380S(F), 2013 BL 136456
(W.D.N.Y. May 21, 2013).

but plaintiffs sought such sharing in the
spirit of cooperation and forewarned of an
ultimate challenge after production was
completed. Defendants, the producing
parties, maintained control of the process,
confirming that they were aware of their
discovery obligations, promising to meet
and confer, and obtaining a dismissal of
plaintiffs’ motion that objected to defendants’ protocol.
Progressive Casualty Insurance v. Delaney12 follows the second theme discussed
above, holding the producing party to its
agreed protocol. The litigation was an
insurance coverage action brought by an
insurer against the FDIC as receiver. At
stake were certain directors and officers
policies procured by a group of failed
banks. The parties arrived at an agreed
protocol, approved by the court, to collect
potentially responsive documents, assembling 1.8 million records. Pursuant to the
protocol, the parties arrived at search
terms, which reduced the number of
documents to 565,000. The plaintiff
insurer then had the option, under the
protocol, to manually review the results or
simply produce them, and was obligated to
notify the FDIC of its choice. The plaintiff
insurer began manual review, but then
abandoned it. Despite the agreed protocol
and representations that production was
imminent, the plaintiff insurer then began
to use predictive coding to further cull the
review set. The plaintiff insurer did not
first obtain approval from (or even provide
notice to) the defendant FDIC before
applying predictive coding to the results of
conventional search, thereby unilaterally
departing from the discovery protocol.
12
Case No. 2:11-cv-00678-LRH-PAL, (Mot.
Compel (Dkt. # 89)) 2014 BL 140634 (D. Nev.
May 20, 2014).
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the parties had considered predictive
coding. When Bridgestone disclosed its
intent to use attorney-trained TAR to
determine relevant documents, IBM argued that it was too late to switch. IBM
noted that it was well into its own manual
review for its production and objected that
the technical know-how required, negotiation of protocols, and training of software
would not save time or money. The court,
mindful of the goal of efficient and costeffective discovery and the volumes to be
reviewed, permitted the change. The court
noted that IBM is a ‘‘sophisticated user of
advanced methods of integrating and
reviewing large amounts of data’’ and
made clear that IBM was welcome to
switch to a TAR approach as well.’’14
In re Biomet M2a Magnum Hip
(Implant Products Liability) Litigation
(MDL 2391),15 again shows the power of
the producing party to control the dialogue
regarding the search of its own documents.
The plaintiff class had advised the defendant not to embark on document retrieval
efforts until the case had gone through the
MDL process and an agreed protocol was
reached. The defendant proceeded nonetheless. It identified a data set of 19.5
million documents, used Boolean search
terms to cull the collected documents
(reducing the in-scope set to 3.9 million),
then deduplicated the result to arrive at a
review set of 2.5 million documents. To
this reduced population it applied predictive coding and manual review and began
producing the resulting documents. The
plaintiffs believed that the production
should have been in the range of 10

The change was disclosed only after
months of delay and in preparation for a
status conference. The FDIC objected on
several grounds, including to the insurer’s
proposed application of predictive coding
on top of a traditional culling of documents through the application of search
terms. The FDIC also argued that the
insurance company failed to provide
sufficient transparency during the history
of interactions between the parties.
After a fruitless attempt by the parties
to negotiate an amended protocol, the
court ruled in the FDIC’s favor, holding
the plaintiff insurer to the original agreed
protocol. Further, in view of discovery
delays, perceived deficiencies in the new
proposal to use predictive coding only on
the results of search terms, the history of
hotly contested discovery disputes, and the
producing party’s failure to advise the
FDIC if it would review or simply produce
the documents hit by the search terms, the
court ordered the insurer to produce the
entire 565,000 document set yielded by
the application of search terms, subject to
certain measures to protect privilege.
The magistrate judge in Bridgestone
Americas, Inc. v IBM Corp.,13 in contrast,
allowed a Bridgestone to substitute a TAR
technology for the agreed ‘‘attorney’’
review of documents hit by agreed keywords. The matter involved a dispute over
the efficacy of an IBM software implementation and potentially involved scores of
custodians and a timeframe of many years.
The first 20 custodians had millions of
emails that still numbered above 2 million
after application of the agreed keywords. A
few months earlier, during an extended
keyword negotiation, the court had asked if

14

13

15

No. 3:13-cv-01196 (M.D. Tenn. July 22,
2014).

Id. at 2 (slip op.).

No. 3:12-MD-2391, 2013 WL 6405156
(N.D. Ind. Aug. 21, 2013).
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million documents. The plaintiffs insisted
that the defendant apply predictive coding
to the 19.5 million document set, noting
its warnings to defer production efforts
until a protocol could be agreed. The court
rejected plaintiff’s position as imposing an
undue burden upon the defendant, not
convinced that predictive coding over the
entire 19.5 million documents would
result in a more complete and accurate
production than the defendant’s unilateral
efforts. Thus, the producing party’s approach ultimately prevailed.
Most noteworthy in In re Biomet,
perhaps, is that the plaintiffs were not
able to demonstrate to the judge that the
production was deficient or that the
burden of its requested remediation was
light. The key ingredient in the first was
that the percentage of relevant documents
in the discard pile needed to be multiplied
by the size of the discard pile to understand
the magnitude of what had been missed.
The court noted that sampling had shown
that between 1.37 % and 2.47% of the full
collection was responsive, and that between .55% and 1.33% of the discard pile
remained responsive, concluding that a
‘‘comparatively modest number’’ of responsive documents would be uncovered
by running the predictive coding software
over the discard pile.16 In fact, however, it
could well be that less than half of the
responsive documents were produced. The
sample showed between 267,150 and
481,650 responsive documents in the full
collection and between 85,800 and
207,480 responsive documents in the
discard pile. Using midpoints of the two
ranges, it is estimated that no more than
60.8% of the responsive documents made
it into the set to which predictive coding

was applied; some 40% of the responsive
documents remained behind. And assuming that the predictive coding applied to
the culled-in set achieved 70% recall (not
an un-generous assumption), the recall of
the production was no better than 42.6%,
meaning that more than half the responsive documents were not produced. Regarding the burden, to rerun a pre-trained
software over the discard pile would be a
relatively light burden if the intent was not
to re-train.
Dynamo Holdings Ltd. v. Commissioner
of lnternal Revenue,17 is another case in this
sequence, noteworthy because the party
objecting to TAR was the United States
Government, in the person of the Commissioner of Internal Revenue. At issue
was whether certain transfers from one
entity to a related entity were bona fide
transfers for value or disguised gifts to the
owners of the recipient entity. The
Commissioner sought production of relevant information from within large quantities of backed-up email and file shares
that also contained protected health information and other confidential information. In the alternative, the Commission
sought delivery of the backup storage tapes
on which the ESI was stored. The taxpayer
objected that the request was a fishing
expedition and that it would cost
$450,000 to review all of the documents
on the tapes and determine which were
responsive and which were not, leading the
taxpayer to propose a predictive coding
solution. After considering the testimony
of the experts and reviewing the cases
already passing on the use of TAR in
litigation, the court rejected the Commissioner’s position that TAR was an ‘‘‘un17

16

Id. at *5.

143 T.C. 9, 2014 WL 4636526 (T.C. Sept.
17, 2014).
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proven technology.’’’18 To the contrary,
the court stated: ‘‘In fact, we understand
that the technology industry now considers
predictive coding to be widely accepted for
limiting e-discovery to relevant documents
and effecting discovery of ESI without an
undue burden.’’19 The court ruled that the
taxpayer’s choice of predictive coding was
acceptable, pointing out, first, the anomaly
of the court being asked to determine how
the parties were to conduct the search for
responsive documents:
And although it is a proper role of the
Court to supervise the discovery process and intervene when it is abused by
the parties, the Court is not normally
in the business of dictating to parties
the process that they should use when
responding to discovery. If our focus
were on paper discovery, we would not
(for example) be dictating to a party
the manner in which it should review
documents for responsiveness or privilege, such as whether that review
should be done by a paralegal, a junior
attorney, or a senior attorney. Yet that
is, in essence, what the parties are
asking the Court to consider–whether
document review should be done by
humans or with the assistance of
computers.20
The court noted that if respondent
ultimately finds the discovery response
inadequate, respondent could file a motion
to compel a better production.
Most recently, Magistrate Judge Peck
returned to the subject of TAR in Rio
18

Id. at 3 (slip op.).

19

Id. at 15 (slip op.).

20

Id. at *3-4.
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Tinto Plc v. Vale S.A.21 The complaint in
that case accuses the defendants of stealing
mining rights in the Simandou region of
southeast Guinea worth billions of dollars.
Despite the exotic locale and allegations of
racketeering and other wrongs, the parties
reached an agreement to use TAR and
submitted a TAR protocol to the court for
signature. Judge Peck issued an opinion,
citing the e-discovery community’s interest
in the topic of TAR. Judge Peck concluded
that in ‘‘the three years since Da Silva
Moore, the case law has developed to the
point that it is now black letter law that
where the producing party wants to utilize
TAR for document review, courts will
permit it.’’
An issue that remains unresolved is
whether the ‘‘seed sets’’ – collections of
documents used to train the software – are
discoverable. By definition, the seed sets
contain irrelevant as well as privileged
documents, yet the seed sets are utilized as
input to certain search algorithms that will
result in the production of documents to
the adverse party. In Da Silva Moore,
Judge Peck (with the parties’ acquiescence)
contemplated repeated meet-and-confer
sessions regarding documents in the seed
sets. In Hinteberger v. Catholic Health
System, the court also appeared to contemplate interaction between the parties
regarding seed sets. In Biomet, by contrast,
the court rejected the plaintiff’s request for
access to seed sets in rather blunt terms:
‘‘That request [for documents in the seed
sets which were designated non-relevant]
reaches well beyond the scope of any
permissible discovery by seeking irrelevant
or privileged documents used to tell the
21
1:14-cv-3042 (S.D.N.Y. Mar. 2, 2015). In
the interest of disclosure, Judge Peck reviewed
an earlier draft of this article.
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algorithm what not to find. That the
Steering Committee has no right to
discover irrelevant or privileged documents
seems self-evident.’’22

III.

Conclusion

The jurisprudence on technology-assisted review shows that the producer most
often decides the search method; agreements between parties control the discovery protocol and rarely will one party be

22

2013 WL 6405156 at *2.

permitted to deviate unilaterally; and
judges, while participating in extensive
discussions and hearings and permitting
voluminous briefing, prefer not to get
involved in detailed decision-making that
would supplant the view of the producing
party. If lawyers come to court unprepared
to explain available technologies and the
results that may be expected from the
various options, their clients will surely
bear the consequences.

