What To Expect When Your Client Is Expecting . . . Everything

What does the client want from the attorney? For those outside of the legal
profession, the answer seems easy: The client wants to win the case. Those of us on
the inside know that, at least for civil defense practitioners, the answer is more
complicated.
J. Richard Moore,”How To Navigate The Waters Of Client Relationships,”
For the Defense, (DRI, May 2013)

I.

Introduction

Clients do expect a lot from defense counsel and have a right to.
Fortunately, most clients do not expect defense verdicts or serious cases to
go away cheaply. Client expectations are complex, varied, and often seem
counter-intuitive to defense counsel. Understanding these expectations
and delivering on them is the key to keeping clients. The reality, however,
is that most defense counsel have a limited understanding of what their
clients truly expect from them.
With cases rarely trying to verdict in the current litigation
environment, few clients (at least on the defense side) can actually claim
that their attorney “won” or “lost” their case. Even so-called “wins” for the
defense never come cheaply because of all the time, effort and expense
that winning requires. This combination of frequently settling cases and
increasing defense costs creates a situation where client disappointment
seems almost foreordained. The truth, however, is that by taking the time
to understand precisely what the client’s needs are, defense counsel can
emerge from the matter with a satisfied client – even in those cases with
high legal expenses and no clear “winning” party.

“If you ask a lawyer what his or her client really wants, the lawyer is likely to say
“good legal work.” If you ask the client, you’ll get a far different answer. The client’s answer
is what counts.”
Janet Ellen Raasch, Legal Marketing Association: “Client Conversations: How To
Strengthen Relationships and Gain New Business,” legalmarketing.org (9/10/14).

II.

Unmet Expectations: The Things Clients Say to Themselves
When Defense Counsel Disappoints Them.

Client satisfaction depends on factors ranging from the obvious
(appropriate reporting, responsiveness and budgeting) to considerations
that are so subtle (loss and expense ratios, internal metrics) that defense
counsel may not even know they exist. All considerations, however, have
one commonality: they have little to do with whether defense counsel is a
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good at litigating his or her cases. Instead, true client satisfaction (which is
just another way of saying the client’s expectations have been met) is
premised on a variety of factors and considerations which can be
summarized by the following (imaginary) quotes clients might make to
defense counsel who consistently, and frustratingly, fail to provide them with
the service they truly want and need.

A.

“You won SuperLawyer for the 17th straight year.
Congratulations. But is there a reason why you can’t
answer my questions?”

The reality is that good lawyers are the given; the client hired counsel
because he or she can do the work. Defense counsel must understand that
quality representation is what got them in the door, but after that the
measure changes. Defense counsel must find out what the client expects
from the representation (whether it is frequency of communication, manner
of reporting, method of staffing and billing, considerations of cost control or
other value added aspects that defense counsel can provide). These
considerations go beyond the assumed fact that defense counsel is a good
lawyer.

B.

“You think you can litigate a 20-deposition products case
for $25,000? That’s amazing. Meanwhile, I’ll be waiting
for the amended Budget.”

Pre-litigation budgets are always a challenge for defense counsel.
They want to prepare the client for what lies ahead – but they don’t want to
scare the client off with an exorbitant budget projection that may never come
to pass. So they perpetually underestimate. The result can be a
disappointed client who didn’t know when counsel budgeted $25,000, they
actually meant $75,000. Playing budgeting games is one more way for
defense counsel to lose a client. The conventional, and judicious, advice is
to budget high, warn the client about the possibility of modifications, and
update the budgets with transparency and regularity.
C.

“When will I need the Report? Forty-eight hours before I
ask for it.”

A common mistake of defense counsel is to delay client inquiries
simply because defense counsel knows the case is well in hand, the client
is well-protected, and nothing urgent is happening in the litigation. Counsel
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may say something like this when the client email requesting information
comes in: “I’ve got this case under control. No worries. I’ll send out a client
report later this month.” This mistake arises from counsel’s belief that his
or her needs as a defense litigator are identical to the client’s. Defense
counsel assumes that because he has the case handled perfectly at his
end, nothing could possibly be urgent at the client’s end.
The reality, however, is that the client’s needs are very different from
those of defense counsel. If the client is a claim representative, he may
need a report to his supervisor immediately because they are in a claims
review period and must satisfy some internal protocols. Or the company
may be looking at aggregates among groups of clams and the requested
update may have nothing to do with the litigation status of any one case. If
the client is an in-house counsel, she may be preparing a report to auditors
or shareholders concerning pending litigation and defense counsel’s case
may be only one of many nationwide claims to be addressed.
Defense counsel succeeds by doing the things the client asks for –
not only promptly but anticipatorily. This is why it is recommended to
actually “respond” before there is a request. Quick and regular emails with
updates (“I am taking the plaintiff’s deposition later this week,” “The judge
extended discovery,”) are better than keeping the client in the dark months
at a time until you have an opportunity to dictate a comprehensive status
report.
One caveat: emails must be succinct and judiciously used. If three
or four emails are being exchanged in short order, it is time to get on the
phone and talk with the client. Also, “prompt” and “responsive” does not
mean sending emails in the middle of the night. This may scare the client.
Emails can be typed any time of day or night, but the “send” button should
be pressed only during office hours.

D.

“You’re surprised by this development? Really? Is your
definition of “surprise” something you just forgot to think
of?”

Defense counsel was hired because she is good at her job. She is
expected to be able to identify important legal issues, anticipate what lies
ahead, and prepare for the good and the bad. Surprises do occur but
defense counsel who attempts to characterize as a “surprise” something
she should have (but failed to) identify early on is sure to alienate a client.
“The unexpected does occur; but when [it] occurs in just about every case,
the client is justified in questioning whether it has selected the right defense
counsel.” J. Richard Moore,”How To Navigate The Waters Of Client
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Relationships,” For the Defense(DRI,May 2013). The message here: be
proactive in identifying potential surprises, which will prevent them from
becoming surprises in reality.

E. “I can see you didn’t have time to write me a short report,
so you wrote me a long one.”
Defense counsel, young and old, forget their audience and slip into
legalese far too often. They use confusing legal language, provide too
much information, and end up not telling the client what they want and need
to know. Whether it is an in-person meeting, phone conference or a status
report, defense counsel should have some version of an “elevator speech”
in which essential information is succinctly conveyed so the client can make
the appropriate decision. A defense attorney is not a conduit of information;
she is a filter. A huge amount can go into a case, perhaps thousands of
pages of depositions and discovery, as well as a variety of complicated legal
issues which defense counsel has spent considerable time evaluating. It is
neither possible nor advisable for defense counsel to convey all this
information to the client. Too much information can be almost as bad as no
information because what is essential is lost in the transmission.
It is worth noting that simply because the “elevator speech” is short
does not mean it is inconsequential. An elevator speech is worth spending
a lot of time on because its importance is so great. The ironic observation,
“I didn’t have time to write you a short letter so I wrote you a long one,” truly
applies. Getting a case down to its essence, carefully pruning and weeding
non-essential points, may take considerable time. The effort, however, is
almost always worth it because you have succinctly stated your case and,
most importantly, the client understands what you are trying to convey.

F.

“Your analysis contained a fascinating history on the
origins of the assumption of risk doctrine. But I didn’t
hear an actual Opinion about our case anywhere in
there.”

Clients are entitled to your opinion. They are paying for it, and you
are obliged to give it to them. While opinions can be couched in such
qualifiers as “outcomes cannot be guaranteed”, “litigation is an inherently
unpredictable enterprise”, and “jury results can never be predicted with
certainty”, it is, at some point, necessary for defense counsel to stop the
evasions, stop the modifiers and caveats, and simply state what his or her
opinion of the case truly is. Can this come back to haunt? Of course. You
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are taking a risk and may be wrong. But the client has chosen you because
you are a good attorney and a good attorney has to be able to evaluate a
case. The client expects and needs that evaluation, and defense counsel
does more damage to himself by loading down his recommendations with
evasive non-committal assessments than by standing firmly and providing
his opinion.

G. “Sorry if my cost concerns are interfering with your revenue
stream.”
It is easy for defense counsel to forget about the inevitable tension
that exists with even the best clients. Defense counsel is obviously focused
on obtaining a successful result at the cheapest possible expense. But
attorneys have one source of revenue, their cases, and they benefit when
more work, not less work, is performed on their cases. While the client also
no doubt wants the case handled aggressively and thoroughly, it is
unavoidable that tensions will exist between defense counsel’s increasing
fees and the client’s need to control costs.
Clients use different metrics for evaluating claims; some carriers
utilize a loss and expense ratio to evaluate both the claim representatives
and their counsel. The ratio can be considered favorable if the loss (the
amount paid out for settlement or verdict) is larger than the expense
(typically defense attorneys’ fees and expenses) that produced that result.
The ratio considered less favorable arrives where the loss amount is lower
than the expenses. In short, if a small settlement is eclipsed by a lot of
defense costs, the suggestion may be that the attorney is doing too much
work on a low value case. A client that applies this metric would,
conversely, value the defense counsel that produces lower legal expenses
in a high-value case.
Defense counsel may bristle at the application of this loss and
expense analysis because they believe that aggressive and thorough
defense work inevitably produces lower settlements and thus pay for
themselves. Nonetheless, the client may not see it that way. It is important
for defense counsel to know from the outset whether her client will be
evaluating her work based on a metric such as a loss and expense ratio.
Defense counsel should not come away from a case believing she was
“successful” (because her $100,000 legal effort beat the plaintiff down to a
$15,000 nuisance value settlement) when the client will look askance at
such a large legal bill in a case that ended up settling so cheaply. It is
essential to know what the client’s values are in these circumstances, and
strive to meet them. It is the client’s money and if they favor higher value
settlements to avoid higher legal costs that is their prerogative.
{03942897.DOCX}

Title
Page 5

H.

“How come you never ask for my Feedback about how
you’re doing?”

Most attorneys are reluctant to engage in client feedback interviews
because they are concerned doing so will either inconvenience the client or
highlight unfavorable aspects of their work. This timidity is a mistake. Nat
Slavin whose legal consulting company, Wicker Park, conducts feedback
interviews of law firm clients says: “Only about 10% to 15% law firms are
actually having these essential conversations with their clients. It is
important to understand that these are not traditional “sales calls” in which
a lawyer’s primary concern is asking for new business . . . they are
structured, customized conversations in which a representative of the law
firm skillfully probes to discover client needs, preferences and opinions.
Raasch, Janet E., Legal Marketing Association: “How to Strengthen
Relationships and Gain New Business”, September 10, 2014 Legal
Marketing.org.
The feedback interview conveys to the client that defense counsel is
most interested in understanding (and meeting) the client’s expectations.
Typically, the feedback interviews do not focus on the fact that the defense
attorney missed an issue in the case, did not depose a witness, or made
some other error of legal consequence. The areas where clients are
typically most disappointed in defense counsel involve poor communication
and responsiveness, billing and budgeting, lack of understanding of client
needs, and a general belief that defense counsel does not have the client’s
best interest in mind and fails to take a long-term view of the relationship.
This is precisely why the client feedback interviews are so important.
Most defense counsel will think that simply because they obtained a
favorable settlement or other result, more files will certain come. The client
feedback interviews demonstrate this is not necessary the case, as there a
multitude of other metrics clients use to evaluate defense counsel
performance that are independent of the raw outcome. The feedback
interviews are beneficial because they reveal to defense counsel ways to
improve the relationship and make it long-lasting. The interviews also reveal
to the client that defense counsel cares enough about the relationship to
invest in finding ways their performance can be improved. With respect to
these client feedback interviews, Slavin comments “without directly asking
for it, these conversations almost generate new business.”

“Have any of you people ever heard the expression, “The Customer is always
right?”
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--Michael Douglas’ character William Foster in the1993 film, “Falling Down.”

III.

Conclusion

The first step in managing client expectations is understanding what
those expectations are. Since a client’s needs can be starkly different than
those of defense counsel, open lines of communication with the client, both
at the outset and after the conclusion of the case (in the form of feedback
interviews), are essential to long-lasting business relationships. One point
is clear, however: simply being a good litigator is not enough. Since the
customer always has the final say in these matters, defense counsel will
only be a “good lawyer” in the client’s eyes when he provides the service
the client needs and expects.

Brian Calistri, Weber Gallagher, Philadelphia, PA
Molly H. Craig, Hood Law Firm, LLC, Charleston, SC
Scott Golin, Hoffman Alvary & Company, Newton, MA
David Leskauskas, Mitsui Sumitomo Marine Management USA, Inc.,
Warren, NJ
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Foundation for Judicial Excellence. He is the founder and moderator of
LinkedIn's largest civil litigation group with over 18,000 members. He
lectures nationally on litigation, business development and law firm
management topics.

I.

Social Media Activities for the Firm
A.

B.

Why is social media important for a law firm?
1.

Clients have new ways of finding information:
• B2B customers complete nearly 60% of a typical
purchasing decision before even having a
conversation with a supplier. (Corporate Executive
Board Study)
• Before engaging a company, more than 63% of
buyers research it using a search engine such as
Google and almost 60% look it up on social media.
(Hinge Research Institute Study)

2.

The marketplace is crowded and, in a competitive
environment, ideas are the best way to differentiate
the firm. In one study of professional service firms,
75% of marketers saw thought leadership as the
greatest source of differentiation for their firms. (Man
Bites Dog Study)

3.

The target has become the medium. The audience
now helps distribute content by liking, retweeting and
linking.

How does the new style of communication work?
The old model was to “educate,” and law firms decided what
they wanted the audience to know. The new model of
communication, using social media, is to “educate and
engage,” and the audience is often involved in the
development and distribution of content.

C.

What is the value or downside of social media activity for a
firm?
There are many benefits to law firm social media activity,
including the following:
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•
•
•
•
•

It can enhance the recognition and reputation of the firm.
It can create engagement, start conversations and
reinforce relationships.
It can generate leads or opportunities.
It helps the firm distribute its content more widely and
enhances with Search Engine Optimization (SEO).
There is little cost except for time.

At the same time, there are challenges, including:
• It is difficult to have a “voice” of a firm. Most social media
efforts benefit from a personality.
• It’s hard for an institution to be “social” or provide relevant
content.
• It can be difficult to get the lawyers to commit to
participating or providing content.
D.

What makes social media activity effective?
The firm’s social media activity will be more effective if:
• There is a clear brand communicated through its
activities.
• The content is conversational in tone.
• It is used to showcase the human side of the firm.
• There is a good blend of content between substance and
firm news.
• It offers opportunities for engagement.
• It is integrated with other media (e.g., videos, blogs).
• There is a sustained effort to use it.

E.

How do you measure the Return on Investment (ROI) of firm
social media efforts?
There are a number of metrics that can be used, such as
leads received, positive feedback (“likes”), how much the
firm’s content is extended, other opportunities that result
(such as an offer to speak), media inquiries and improved
SEO.

F.

What can a firm do to get started with social media activity?
First, the activity should be part of a larger plan and strategy.
The firm should determine, what are we trying to accomplish
with social media efforts? That will help drive the content,
forum, etc. Second, the firm should establish its internal
protocols, such as developing a social media policy, putting
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someone in charge, creating systems to ensure steady
content and developing disclaimers. Third, lawyers should
be encouraged to engage in social media. Social media for a
firm works best if it is done in conjunction with individual
attorney social media efforts. Fourth, the social media efforts
should engage and include others. A firm can do this by
following clients on LinkedIn or Twitter, setting up polls,
inviting guest bloggers, etc. Social media “tools” are a
means to an end—a relationship—not the end in themselves
II.

Personal Branding through the use of Social Media

A. What is your personal brand?
The Question: How are you perceived in the legal community? By your
peers? By judges? By clients?

B. If you answer this question honestly, are you satisfied with how
you are seen as a lawyer?
C. Are you satisfied with the work that you have? Would you be
interested in
1.
2.
3.
4.
5.

More work?
Different work?
More diverse work?
Work that paid a higher hourly rate?
Work that had a better future?

D. Enhancing your personal brand can help change how you are
perceived and the type of work that you get from clients.
E. The problems in converting your practice or impacting your
reputation in the pre-internet age.
1. It took time and effort
2. So many times it was out of your control
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3. Technology gives you the ability to influence how you are
perceived and to promote your expertise in ways that were
never available before
F. Modern tools to impact your personal brand or to convert your
practice
1. Blogs
2. Articles
3. Speeches
4. Social Media
G. Use of social media to promote your personal brand
1. Twitter
a.
b.
c.
d.

Using Twitter for business use
Avoiding mixed use of Twitter
Identifying and attracting followers
The importance of fresh content

2. LinkedIn
a.
b.
c.
d.
e.

The importance of a full profile
Identifying connections
Using LinkedIn for finding clients
The importance of LinkedIn groups
DO NOT pay for an enhanced membership

3. Facebook
a. The limited value of Facebook for lawyers in a business
practice
b. How you can use Facebook to define your brand
4. Instagram
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I. Introduction
In these challenging economic times clients are using greater care
in the consumption of legal services. As technology has made it possible
for clients to request that law firms bill electronically, the business and
insurance worlds have begun studying the efficiency and expense of law
firms through the creation of “metrics” that can be used to grade lawyer
and law firm performance. With the information that is being generated
about law firm performance, clients are making decisions as to which firms
to select or retain as panel counsel. They are looking at individual lawyers
within law firms to select the lawyers they wish to hire and the lawyers
who they will prohibit from handling their cases. They are also looking at
efficiency, cost per case, and outcomes in deciding whether to grant fee
increases.
At the same time that sophisticated clients have begun measuring
the metrics of their law firms, they have also established litigation
guidelines and budgets that are intended to enable them to manage
litigation more closely. Reliable anecdotal information suggests that
clients are becoming more demanding in compliance with guidelines, and
increasingly they are holding law firms and lawyers accountable for budget
accuracy.
It would be easy to see metrics, guidelines, and budget constraints
as an intrusion into our profession and an annoying burden. However,
smart lawyers understand that these aspects of our business are here to
stay. If you can view these developments as an opportunity to excel and
grow your business, your practice will grow and prosper!
II. Examples of Metrics Being Measured by Clients
A.

Cycle Time

The first and easiest measurement of importance to clients is cycle
time. This element is very simple: The client keeps track of the average
time that a law firm or lawyer has a case open from the date it is assigned
to the date it is closed. This metric is measured because businesses
understand that the older a case becomes, the more expensive it tends to
be. Smart lawyers and law firms understand that they should track the
average age of a case, and they should use extra care to shorten case
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cycle times. This means that lawyers need to be attentive to case
management plans, and they should do everything in their power to move
a case from start to finish as rapidly as possible. Furthermore, law firms
should do everything in their power to get a case closed as quickly as
possible once a settlement has been reached.
B. Staffing
Another important metric is case staffing. (The specific metric is
usually referred to as the “effective” rate, and it represents the blending of
the rates of all timekeepers over the life of a case.) Businesses and
insurance companies now have the ability to look at a law firm or a
litigation partner and assess whether law firms staff their cases properly
and according to guidelines. They are looking to see whether work is
being performed at partner rates, associate rates, or paralegal rates, and
they are attracted to law firms in which cases are handled effectively by
the lowest billable person. They are also now actively comparing how one
firm’s “effective” rate per case compared to another in the terms of the
way a firm staffs cases. Like cycle time, case staffing and “effective” rate
are aspects of litigation management that law firms can easily study and
for which they should establish best practices. Whether you are a partner
or an associate on a file, you should be mindful that work ought to be
performed by the lowest competent biller so that the effective rate for all
work on the case is as low as reasonably possible.
C. Phasing
Most of our more sophisticated clients realize that very few matters
go to trial any longer. Therefore, they do not view a case in terms of the
activity that must be undertaken to get to trial. They are more interested in
the activity that must be done to get to what is called a “decision point.”
Therefore, case phasing is frequently measured. Clients prefer to see that
a firm (or a lawyer) frontloads the case with the discovery and
investigative activities that are necessary to allow the client to assess
risks, estimate value, and to reach a point at which the client can make the
decision to either settle a case or get ready for trial. Thus, lawyers and
law firms who pay attention to the phasing of a case and understand the
importance of getting to decision point promptly will get more work than
their competitors. Furthermore, within a law firm, clients will make
assignments to the lawyers who are better at case phasing than others
within their firm.
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D. Cost per Case
A combination of the importance of cycle time, case staffing, and
case phasing is the average cost of a case. Clients are more closely
scrutinizing what law firms charge on average for particular types of
cases, and they are looking to see what the average cost is per case for
particular lawyers within a law firm. While the case-by-case comparison is
imprecise, law firms that have a volume practice can be compared to other
similar law firms in their jurisdiction to see whether one firm handles cases
at a lower average cost than another firm. Similarly, clients are comparing
the average cost per case of lawyers within a firm. Thus, good lawyers
should be aware of their average case costs and attentive to all of the
factors, including hourly rate and staffing, that enter into average cost per
case.
E. Average Outcome
Another significant metric is average outcome by case. This is
clearly an imprecise measurement, but companies are attempting to
weight cases by case type and complexity so that they can determine
whether law firms and individual lawyers are producing good average
outcomes compared to their competitors in their city or geographic area.
This may be the one metric that is most difficult for a firm or lawyer to
control. However, to the extent that you work hard on every case to get it
resolved for the lowest reasonable outcome, the better your average
metrics will be.
III. Miscellaneous Metrics
There are a number of miscellaneous metrics that are measured
and considered. Every company weighs these metrics differently, but it is
good to be aware of them. The primary ones are:
•

Accuracy of litigation budgets

•

Accuracy of compliance with agreed litigation plans

•

Timeliness of reporting and compliance with required
reporting deadlines

•

Quantity of write downs of time billed
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•

Quantity of write downs of non-complying expenses

•

Satisfaction scoring by litigation and claims handlers

IV. What Should Firm Management Do?
Firm managers need to understand that the issue of metrics is here
to stay. If anything, lawyers and law firms are just beginning to see how
metrics will be captured and utilized. The smart lawyers and law firms will
understand that this is an opportunity to excel and an opportunity for the
firm to demonstrate to clients that the firm understands the expense of
litigation. The lawyers who will succeed in this evolving environment are
the ones who will embrace the change, study their performance, and use
their performance “dashboard” as a marketing tool to demonstrate to
prospective clients that they can manage litigation with a reasonable cycle
time, proper staffing, intelligent phasing, at a reasonable cost, and with an
outstanding outcome.
For firms to adapt to a metric driven business world, they must
begin tracking performance, and they must train their lawyers and staff.
Individual lawyers within the firm need to be reminded that their case
handling techniques can harm the firm as a whole, or they may be
individually excluded from new case assignments. Staff members need to
be reminded that there is urgency in every case in getting the case closed
once it is settled.
V. Some Tips on Improving Metrics
With a basic understanding of how metrics are tracked and scored,
there is no reason that any lawyer should be afraid of their own personal
scorecard. However, if you want to be ahead of your competitors, here
are some tips to consider.
•

Case Management Plans – Be an advocate for using case
management plans even when the court may not require it.
Be thoughtful about how you establish deadlines and cut offs
so that you bring the case to decision point promptly and you
shorten cycle time.

•

Enlargements of Time – It is easy in our busy practices to
seek and grant enlargements of time. There are certainly
times when they are needed. However, to the extent that
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you can accomplish tasks within the original allotted time
frame, try to do it.
•

Case Management Tools – Use your firm’s diary system or
case management tools to help you comply with reporting
and case management deadlines.

•

Billing Practices – Be deliberate in how you record time and
how you describe tasks so that write downs can be avoided.

•

Phasing – Front load your case with initial discovery and
investigation.
Suggest and take depositions promptly.
Focus on getting to decision point.

•

Commodity Cases – Understand that not every case
requires a complete work up. Clients want the price and
efforts on a case to reflect the gravity and complexity of the
case. Not every file requires non-party discovery, motion
practice, summaries, and research.

VI. Conclusion
If you want to be a star, then embrace these changes by shaping
your metrics. Encourage your firms to do the same. Make sure that
judges and opposing attorneys understand that your very livelihood is
affected by the speed and efficiency with which you close cases.
There is plenty of software available to assist you in litigation
management. Most firms have it. Use it!
Lastly, you must be mindful that some clients will tell you how your
metrics look and how you compare to other firms. Other clients will not.
Your opportunities for fee increases and the very issue of keeping clients
are impacted by your scorecard. View it as an opportunity … not a burden
… and you have nothing to fear.

WHAT YOU DON’T KNOW CAN HURT YOU!
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Alternative Fee Arrangements: Providing Clients with
Competitive Pricing Solutions
Joseph E. Mais
Kelly M. Milius
Perkins Coie LLP
2901 North Central Avenue, Suite 2000
Phoenix, AZ 85012
Alternative Fee Arrangements for Specific Litigation Projects
Basic Structures:
There are many ways in which law firms and clients can structure “value-based”
alternative fee arrangements (“AFA”) for specific litigation engagements. This outline
first briefly addresses five widely used alternative fee structures: (i) contingent fees; (ii)
modified contingent fees; (iii) blended rates; (iv) fixed fees; and (v) fee caps.
Contingent and modified contingent fee arrangements are most widely used by
plaintiffs, while blended rates, fixed fees and fee caps are more traditionally used by
defendants, but the basic frameworks can be modified for use in any type of
engagement (e.g., reverse contingent fees).
Each of these basic structures provides numerous opportunities for further
creative arrangements. For example, a fee cap: (i) may apply only to the first phase of
the case, such as through the motion to dismiss, to allow the parties to gain a better
understanding of the scope and complexity of the engagement; (ii) can encompass the
entire engagement or include separate caps for various phases of the engagement; (iii)
may be augmented by success fees for outcomes or cost containment; (iv) or can
include mechanisms for post-agreement adjustment if the scope of the work changes
in unexpected ways, such as the unexpected addition of new parties or claims.
Developing the Right Proposal:
The following tasks should be completed before a proposal is issued or a
contract is signed:
1.

Perform Substantive Analysis:


A clear-eyed substantive assessment of the proposed case, based on
information provided by the client or easily obtained from third-party
sources, that fairly addresses the strengths and weaknesses of the case
and evaluates the opportunities for early resolution.



The preparation of a detailed internal budget that identifies each member
of the proposed litigation team, the anticipated time to completion of the
engagement and a rough estimate of the hours expected to be spent by
each team member during the engagement based on the substantive
analysis, team members and projected time to completion.
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2.

A detailed set of assumptions that inform the budget, including the
anticipated scope of discovery (five depositions or fifty), the number of
experts, the anticipated contributions of co-parties, if any, time to
completion and the like.

Draft Engagement Agreement:

The engagement agreement should, if possible:


Clearly define a successful outcome.



Be structured so that both counsel and the client share the benefits of a
successful outcome and share the burdens of an adverse result.



State explicitly the material assumptions on which the proposal and
contract are based and whether changes to those assumptions shall, or
may, affect the arrangement.



Include a clear description of the scope of included and excluded
services.



Effectively communicate to the client the value proposition, which is
often done by incorporating into the proposal elements of the team’s
substantive analysis, as well as the relevant experience and expertise of
team members.

Managing the Project:
Of course, once the firm is selected to provide services on an alternative fee
basis, financial success is far from assured. Unlike the traditional fee for services
model, where the client bears substantially all the risk of adverse outcomes or
unexpected complications, all value-based, alternative fee billing arrangements shift
risk from clients to lawyers.
Assuming the firm consistently develops solid and thoughtful proposals and
appropriately documents them in the engagement agreements, there are two primary
ways in which the firm’s alternative fee engagements can go bad:


poor management of the team and/or time to resolution; and



unexpected developments.

The former often occurs when underemployed team members fill their time by
aggressively working the case beyond the original budgeted expectations or when
underemployed lawyers are added to the team. In addition, a case that takes three
years from initiation to judgment will almost certainly cost more than an identical case
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that is completed in two years. Therefore, managing to an approved staffing plan and
projected deadlines are important aspects of managing a budget and increasing the
chances of a solid financial return on your alternative fee matters. But litigation is
unpredictable, and a scorched-earth opponent or a judge who vacates the trial setting
for personal reasons can throw a wrench into the most conscientiously vetted and
managed engagement and result in a material and unexpected increase in the cost of
a specific engagement. This is the type of scenario in which explicitly stated
assumptions that support the proposal and agreement, particularly fixed-fee and cap
proposals, can be important to allow the firm to share with its client the risk of
unexpected developments.
Part One of this outline briefly addresses the five project-based models for
alternative fees and the circumstances in which they are often appropriately used. See
also, ACC Handbook for Value-Based Billing Engagements, provided below
(republished with permission). Part Two of this outline briefly discusses principles
relevant to developing an alternative fee proposal. Part Three briefly discusses a few
issues to address in managing alternative fee arrangements to a reasonable level of
profitability.
I.

Project-Based Alternative Fee Models:
Below is a summary of the most frequently used alternative fee types:

Contingent

Modified
Contingent

Blended Rates

Fixed (Flat) Fee

Fee Cap

The firm performs legal services in exchange for a percentage of
the recovery. This fee structure is most commonly used when
representing plaintiffs in litigation.
The firm performs legal services in exchange for a fixed periodic
fee or a fixed percentage of its standard hourly time charges, but a
significant portion of its overall expected payment will be contingent
on a relatively smaller percentage of the recovery.
The production hours of all or certain groups of timekeepers are
billed at a single hourly rate. Variations include excluding nonlawyer timekeepers such as paralegals from the blended rate or
providing different blended rates for different groups of
timekeepers. Blended rates are most commonly used for
commodity or more routine matters.
An agreed-upon price for a project or matter without regard to
actual time charges. Fixed fees are most commonly used in
transactions and used less frequently in litigation matters.
All work is performed at hourly rates up to an agreed-upon amount
(the “cap”); thereafter, any services required to complete the
engagement are performed at no additional cost to the client. Fee
caps are more commonly used in situations where the client is
most comfortable with the hourly rate model and favors greater
predictability.
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Here are some rules of thumb for choosing among these alternatives or
structuring them.


Contingent fee vs. partial contingent fee: Arrangements in which only a
portion of the firm’s legal fees are contingent on the outcome are less risky than
arrangements in which 100% of the firm’s legal fees are contingent on the
outcome for several reasons. First, assuming the firm can collect more than
50% of its “hourly rates” through the arrangement, it will more or less cover
operating expenses, which is a far less risky arrangement than a pure
contingent fee matter. Second, law firms are not good at handling big annual
fluctuations in income, so a partial contingency arrangement operates a bit like a
hedging strategy.



Blended rates vs. discounted hourly rates: Blended rates are generally
preferable to discounted rates when the firm is able to effectively model work to
be performed by various classes of timekeepers and provided that the model is
followed. These arrangements are simple to explain and understand, are easy
to set up from a billing perspective and can enhance profitability by the
appropriate use of more junior lawyers. For engagements expected to last
several years, one should consider structuring the agreement to permit periodic
increases. These arrangements also can be structured so the blended rate
increases when higher rate timekeepers are likely to work intensively on the
matter, particularly during trial.



Fee cap plus success fee vs. standard time charges: There is no one-sizefits-all correct answer to the question of whether it is better to agree to a fee cap,
if accompanied by meaningful success fees, or standard uncapped hourly time
charges. The former arrangement has the benefit of more closely aligning the
firm’s financial interest with that of its client. Clients who suggest that they seek
alternative fee arrangements to better align the firm’s interest with that of the
client should be willing to reward the firm for success and/or efficiency, through
success fees or some other mechanism.



Fee cap vs. discounted time charges: There is no clear guidance on whether
it is better to get 100% of standard rates, up to a cap, or uncapped but
discounted time charges. In cases that are fairly predictable and unlikely to be
tried, and where the firm has a fair degree of confidence in the budget, a firm
should generally have no preference regarding 100% of standard charges
capped at a realistic budget and uncapped time charges that are discounted.



Entire project fee caps vs. initial phase cap or fixed fee where scope of
project is uncertain: Sometimes a firm is presented with a complex project
and/or a new client where the variables in the potential scope of work make it
virtually impossible to prepare a reasonable budget early in the case. If
possible, it is preferable to propose a fixed fee or fee cap for an initial phase of
the project (e.g., through the motion to dismiss) or an initial time frame (first
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three months) to enable the firm to develop the case to the point where a
reasonable budget and alternative fee arrangement can be crafted.


Entire project fixed fee vs fee cap: If it appears that litigation can be resolved
quickly via motion or early settlement, a fixed fee can be preferable to a cap
because it gives the firm the possibility of an upside.



Entire project fee cap vs phased fee cap: A fee cap for the entire project is
preferable to multiple intermediate fee caps triggered by different events or
phases within that project for two reasons. First, and most importantly, it is less
risky because it provides for recovery of all fees up to the total cap. A phased
cap results in multiple intermediate caps, each of which creates a risk of writeoffs. Second, the required allocation of services to a specific phase often
creates both administrative complexity and opportunities for disputes.

II.

Developing a Project-Based AFA Proposal:
Alternative fee proposals should communicate VALUE with the following

information:


Detailed description of the initial case/matter/project



Financial terms



Scope of included legal services



Work outside of the scope of services (e.g., additional claims or additional
parties)



Material facts and assumptions known or used in the budgeting process



Evaluation of the matter and the proposed strategy



Proposed team and experience of each member

One of the most crucial aspects of drafting and pricing an alternative fee
proposal is clearly identifying what services are contemplated in the scope and what
services are outside the fee arrangement. Similarly, it is important to state your
assumptions about the matter and how those assumptions were used to arrive at the
budget. If the scope and assumptions are clearly stated, the firm improves its chances
of adjusting the fee arrangement later if the scope expands or assumptions change.
The following language is also recommended:
This [budget/cap/fixed fee proposal] is based on the engagement
scope and material assumptions stated in this proposal. If the scope
changes or our assumptions prove to be materially incorrect, we would
identify those issues and work with you to determine whether any
adjustment to our fee proposal is warranted.
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If a firm has flexibility in proposing alternative pricing structures, one of the first
considerations is selecting the most appropriate pricing structure to align with the
objectives of the client and the firm. See the, ACC Handbook for Value-Based Fee
Engagements (republished with permission).
Pricing the engagement is often the most challenging aspect of structuring an
alternative fee. A starting point is to determine how much the engagement would cost
in terms of time and materials. If historical data exists relating to fees and costs for
similar matters, that can be used as a reference point. If time permits and/or if the
engagement requires a considerable amount of resources, a realistic budget and
staffing plan can be developed that allows one to review data and price points to
determine the general profitability of the engagement. A Matter Lead should identify
the team he or she wishes to propose, the estimated time for completion, the phases
and tasks involved and the hours required to complete the phases or tasks. Properly
scoping out the matter is a crucial part of pricing and budget process. Projects or tasks
that are highly uncertain should be excluded and separately addressed, if possible.
Below are some suggested pricing practices:






The price should provide fair value for both the firm and the client.
Have an early initial discussion with the client about pricing and the
various pricing models that are of interest to the client;
Remember that it is hard to walk backwards on the first number you
quote to the client. If you are uncertain as to your client’s expectations,
ask.
Be prepared not only to create value but also to communicate it (show
how you are increasing the client’s revenue, reducing cost, reducing risk
or enhancing the client’s brand).
Consider providing several pricing options. Doing so shows commitment,
and if the client has multiple decision makers, it increases the odds of
selection. (However, if you do that, extra care is required to ensure that
the firm has no preference as to which proposal the client chooses and to
make sure that the client does not try to select from different AFA options
to create its own highly favorable AFA arrangement.)

The Matter Lead typically drives the budget. The following factors are the most
important in the budgeting process:
•
•
•

the team you would like to staff on the matter with the relevant expertise
and bandwidth to take on the matter;
Either the cycle time to complete the matter (one month, one year, three
years, etc.) or the specific deadline we must meet (e.g., deal closing
December 31);
how many hours should be budgeted for the matter, for certain tasks and
for individual team members.
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Other factors relevant to the budgeting and pricing process include the
complexity of the case, the other parties' objectives (e.g., in litigation, do they want a
quick monetary settlement or to put your client out of business), the number of parties
involved (e.g., is there any possibility of sharing tasks or experts with another
defendant), the amount in controversy or the size of the deal or transaction, and
whether the firm or the client is responsible for expenses, such as third-party vendors,
local counsel or experts.
One of the great challenges in pricing litigation, particularly in fee cap cases, is
deciding how to address the “most likely outcome.” As an example, assume a
competitive bid situation in which the client seeks a fee cap and in which you conclude
that it will cost $3 million to defend the case through trial but that there is an 80%
likelihood that it will settle before the firm spends $1.5 million. An appropriate cap
depends on many factors including how much risk the Matter Lead and firm are
prepared to assume, the importance of the client and the current inventory of work.
III.

Managing AFA Matters:

The Matter Lead must now manage the alternative fee to the budget so as to
maintain profitability. Effective Legal Project Management principles can assist the
lawyer to provide quality legal services and maintain profitability. Legal Project
Management (“LPM”) adapts proven business management techniques and applies
them to the legal industry. LPM is an umbrella term that includes budgeting,
communication, time management, quality management, process improvement and
more.
First, the Matter Lead must create an overall matter plan and budget. This
matter plan can cover the basic phases of the litigation or project, including the critical
dates and deadlines. The matter plan and budget should be clearly communicated to
the team as well as the fact that any significant project should be approved by the
Matter Lead in advance. Similarly, limiting the number of timekeepers can help ensure
that a matter stays on budget.
Second, once the matter or project commences, the Matter Lead may wish to
prepare a quarterly or monthly task list. The Matter Lead can then assign the
appropriate members of the team to certain tasks. Some thought should be given to
the type of process that should be in place to follow up with timekeepers on
assignments and tasks. Please note that project management can be challenging for
junior associates who may not have had any training in basic project management
skills. The Matter Lead can assign someone to check in with the team members
relating to their task. The Matter Lead should update the budget and task list as the
matter progresses in order to assess risk, manage quality and confirm that the matter
is progressing according to the budgeted assumptions.
There are several suggested practices that can greatly assist a Matter Lead in
managing the AFA, including the following:
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Detailed Matter/Project Plan: As discussed above, one of the best ways to
ensure that the team stays focused and organized is to create a fairly detailed
project or matter plan. Some attorneys use a simple Excel spreadsheet to
create phases of the case or matter and then list the tasks that must be
completed during each phase. It is often helpful to budget and communicate the
amount of time (in hours) that it is expected to take various timekeepers to
complete each task.



Maintain a Lean Team: There are two main issues that can have a significant
impact on the budget—time to completion and number of timekeepers. While a
Matter Lead may have little control over the time to completion, the number of
timekeepers can be monitored and controlled. The more timekeepers on a
matter, the greater the potential for duplicating tasks. In addition, the Matter
Lead must ensure that there are frequent communications to all the timekeepers
regarding the overall project goals and themes, client concerns and hot
documents. It is recommended that sufficient time be added to the budget to
properly manage the team, arrange and attend strategy meetings internally and
with the client, handle case management issues and communicate with the
client.



Internal Communication: Maintaining regular communication with the team
regarding the overall progress of the matter as it relates to the budget is
important. Many attorneys will set up regular internal team meetings to go over
tasks, the hours allocated to those tasks and the overall matter budget. It is
important to communicate budget expectations to the team both at the outset of
the engagement and at the commencement of each assigned task. Be sure to
set limits and break points with each timekeeper for when a task proves more
burdensome than productive. Encourage team members to provide feedback
when their tasks are taking longer than anticipated. It is recommended to
analyze and discuss the benefits of new tasks or assignments as they relate to
the overall matter strategy.



Monitoring: The Matter Lead must be diligent in monitoring the tasks and
phases as well as monitoring the overall budget each month and the associated
costs. A project plan that includes the tasks and the associated hours allotted
for each timekeeper per task can help identify areas of possible scope creep.



External Communication: It is important to keep the client informed of the
project or case as it progresses. It is equally important to keep the client
apprised of situations in which the scope or assumptions have materially
changed.

Suggested LPM Reading:
•

Susan Raridon Lambreth & David A. Rueff, Jr., The Power of Legal Project
Management: A Practical Handbook (2014).
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•
•
•
•

Jim Hassett, PH.D., Legal Project Management Quick Reference Guide: Tools
and Templates to Increase Efficiency (2011).
Barbara J. Boake and Rick A. Kathuria, Project Management for Lawyers
(2011).
Elevate Services, Inc., CAEL 5-Stage LPM Framework: Sample for Prospective
Client (2014). and
Ron Friedmann, Adopting Legal Project Management at Gowlings - Case Study
in
Change
Management,
Prism
Legal
(Feb.
25,
2014),
http://prismlegal.com/adopting-legal-project-management-at-gowlings-casestudy-in-change-management/.
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Alternative Fee Arrangements: Providing Clients with
Competitive Pricing Solutions
Stephen Cozen
Cozen O’Connor, P.C.
1900 Market Street
Philadelphia, PA 19103
Case Study:
You are responsible for Alternative Fee Agreements for your law firm which
includes some five hundred attorneys practicing from six offices throughout the United
States.
Universal Insurance Company (UIC) is a multi-line writer of property, casualty
and professional liability coverages.
Its litigation spend each year includes:
[a]

First Party Property

[b]

Casualty

[c]

Professional Liability

and, in a separate category:
[d]

Matters involving claims of Bad Faith and/or Punitive Damages.

Over the past three years, its outside legal spend for the above four
categories has been $36 million (2014); $40 million (2013); and $32 million
(2012).
UIC has utilized seventy-two different law firms across forty-four states.
UIC now wishes to place this entire portfolio with a single law firm for the next
three years. What information, if any, should your law firm obtain from UIC before
quoting on this portfolio of business?
What, if anything, should be “carved out” of your quote?
What other flexibility, if any, should be built into your agreement with UIC?
* * *
Talking Points:
The following information should be requested and, if possible, provided by UIC
via a spreadsheet.
Alternative Fee Arrangements: Providing Clients with Competitive Pricing Solutions
33

For each of the four litigation categories listed above:
1.

What percentage or dollar amount of the legal spend was for professional
services rendered by law firm partners

2.

What were the billing rates of those partners?

3.

What percentage or dollar amount of the legal spend was for law firm
associates?

4.

What were the billing rates of those associates?

5.

What percentage or dollar amount was for paralegal services?

6.

What were the billing rates of those paralegals?

7.

What percentage or dollar amount was for services other than those
rendered by partners, associates or paralegals i.e. contract attorneys or
others?

8.

What were the billing rates of those contract attorneys or others?

9.

How many of the matters proceeded to trial?

10.

What percentage or dollar amount was spent on matters that proceeded
to trial?

11.

How many of the matters proceeded to arbitration or some other
alternative dispute resolution format?

12.

What were the percentages or dollar amounts spent on those arbitrations
or other alternative dispute resolution formats?

13.

What were the initial demands in each of the matters that resulted in
litigation?

14.

What amounts were offered in each of the aforesaid matters?

15.

What were the final amounts paid in each of the aforesaid matters?

16.

Identify, by state, each of the matters.

17.

Identify the duration of each matter assigned to outside counsel, from the
date of the initial assignment to the date of conclusion either by a final
legal opinion; full and final settlement; or final judicial or ADR conclusion.
* * *
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Potential “Carve Outs”:
1.

True “Bet the Company” cases.

2.

Matters taken over from one or more prior firms on same case.

3.

Matters taken over post-trial
(a)

as appellee

(b)

as appellant

4.

Matters undertaken after a verdict of Bad Faith or an assessment of Punitive
Damages.

5.

Matters undertaken in notoriously “hostile” jurisdictions a/k/a “Judicial Hellholes.”

Other Flexibility in Alternative Fee Agreements
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A Law Firm Case Study: CRM Improves Communications
Jennifer M. Whittier
Cole Valley Software
2900 North Government Way, Suite 273
Coeur d’Alene, ID 83815
Speaker Biography
Jennifer serves as the Chief Relationship Officer/COO for Cole Valley
Software, parent company of the product, ContactEase. She has
extensive customer relations experience and is responsible for the
successful implementation of ContactEase CRM installations across the
country and internationally. Jennifer joined Cole Valley Software in 2009
after her tenure as a ContactEase client for five years at a leading law firm
in Maine. Jennifer frequently speaks about the integration of technology
and marketing. An effective technology implementation is driven by both
Marketing and IT. As the person responsible for guiding clients through
successful implementations, she works frequently with both departments.
During her tenure as a Director of Marketing and Client Relations for an
East coast law firm, she quickly realized the need for successful team
work and collaboration as the secret to managing technology projects.
Jennifer’s current responsibilities find her in many law firms across the
country sharing best practices for CRM implementations and other related
technologies. Her clients rely on her for sound advice, extensive CRM
knowledge and most of all, her ability to facilitate those difficult
conversations when it becomes necessary to guarantee success.
The Mission
The mission seemed simple: improve the process for communicating
with clients and prospects so that our law firm could solidify existing
relationships and attract new business. Convincing more than 100
attorneys across 10 practice groups that there is a better way to share
contact information is a major undertaking, especially when the attorneys
work in three separate offices across the state of Texas.
That’s the opportunity we decided to address at Munsch Hardt Kopf &
Harr, P.C. Although all of our legal work is conducted directly and with the
strictest confidence between our attorneys and clients, the firm also has
the need to occasionally communicate to segments of the entire contact
base. Communications we send consist of educational newsletters and
seminar invitations as well as other important announcements.
When it came to external communications at Munsch Hardt, sending
communications to our target lists previously required an inordinate
amount of administration time. The attorneys and their practice groups
historically developed their own customized manner to store client contact
information. Not only was it a challenge to get the attorneys to respond to
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requests for the contact information, it required additional steps to merge
the information together since the attorneys used such a variety of
disparate systems for storing contact information. The data fields used by
each attorney also varied greatly, so the contacts had to be merged
manually — one attorney at a time. We had to eliminate duplicate entries,
which presented a challenge in itself. Since many of our contacts receive
services from more than one attorney, the master list would usually start
out almost twice as long before we whittled it down to the final list.
A Three-Step Game Plan
In developing a plan to solve this challenge, we realized the solution
required three major components:
1. Deploying technology that would allow us to easily store and
maintain client contact information in one master database that the
entire company could share and update.
2. Engaging the attorneys in the initiative to share client contact
information.
3. Assigning the resources to transfer the data from various outlets
maintained by our 100+ attorneys into one new database and then
scrubbing the data so that all data fields were congruent.
We found the answer to the first component by working with Cole
Valley Software. They recommended we deploy ContactEase, a client
relationship management (CRM) and marketing automation solution for
professional service businesses, including law firms. Cole Valley Software
demonstrated how ContactEase could help us manage, coordinate and
synchronize multiple client touch-points including phone numbers,
physical and email addresses. We could see that ContactEase would
allow us to easily execute campaigns from one central database.
Munsch Hardt selected ContactEase after researching various options
online and narrowing the final selection down to five solutions. Each
solution vendor provided us with a demonstration, but Cole Valley
Software impressed us most with how simple ContactEase is to use and
how similar the views are to Microsoft Outlook, which would decrease the
training time for our employees. ContactEase offered one of the most
cost-effective solutions and came highly recommended by a long list of
references.
Once we decided to partner with Cole Valley Software, the deployment
of ContactEase on one of the servers in our data center went smoothly.
Cole Valley Software worked with our internal IT team on how to install
and support the software. ContactEase proved to be an easy application
to incorporate within our overall application architecture.
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Training for end-users on the software went smoothly as well. Cole
Valley Software first worked directly with our marketing staff and data
entry resources, who all grasped the functionality of the software quickly.
ContactEase offers an intuitive interface so that anyone can learn how to
use it after a short training session. We could see that it would be easy for
our IT trainer to conduct end-user orientation for the attorneys and their
secretaries in-house.
Overcoming Initial Resistance
The next step — helping attorneys take the first steps in sharing client
contact information — proved to be a greater challenge. We decided it
made sense to work with attorneys within the same practice group one at
a time because attorneys within each group are likely to have common
contacts. We also knew this would make it easier for the data-entry
resources to identify duplicate client/prospect entries.
We first tried to migrate all the data into ContactEase but ran into some
reluctance by attorneys and their secretaries, who were concerned about
what was happening with their contact data. As is the nature of the legal
profession, the attorneys were very sensitive about protecting their clients’
confidentiality. They also needed assurances of the accuracy of the data.
To overcome this obstacle, we met one-on-one with all attorneys and their
secretaries in each of our Dallas, Houston and Austin, Texas offices. This
approach required an additional investment of time from the marketing
staff and extended the project timeline longer than we first anticipated.
We believed this approach would help ensure the success of the
project, not only in regard to initially transferring all of the data into
ContactEase, but also in terms of making sure attorneys and their
secretaries would remain loyal to using and updating the data over time.
As new clients come on board and as the information of existing contacts
change, we wanted to make sure the data remained up-to-date.
The face-to-face meetings with the attorneys and secretaries in each
group went very well. We earned their buy-in on the project. They came
to understand the value of ContactEase and realized how secure the
contact data would remain. As we completed the meetings, we then
turned this aspect of the project over to our data scrubbers. Today, we still
conduct the grass roots training approach with each new hire.
Centralized Contact Information Leads to Immediate Benefits
While automatically transferring all data from Microsoft Outlook into
ContactEase, we employed the clean-up tool that ContactEase offers to
make adjustments to missing data or data that needed to be reformatted
to comply with our template. We also searched for and deleted duplicate
client entries. This was a particularly helpful and enlightening exercise, as
A Law Firm Case Study: CRM Improves Communications
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we started out with more than 86,000 separate contacts due to duplicate
client listings with multiple attorneys. After eliminating duplicates — one
client was listed 15 times and many others appeared multiple times — we
significantly reduced the list to just over 50,000 records.
In November 2010, we completed the transfer of information into
ContactEase. One of the immediate benefits our attorneys realized was
the power of the “who-knows-who” feature within ContactEase, which
functions in a similar fashion to LinkedIn when searching to see who within
the firm might already know someone. With ContactEase, our attorneys
can now easily see if another attorney has a relationship with an existing
client or with a business associate of a potential client. This is especially
helpful for attorneys when identifying cross-selling opportunities, since
understanding who within the firm knows certain contacts and their
relationship status is now just a mouse click away.
The attorneys and their secretaries have fully accepted the benefits of
a centralized client database. They realize that the information is secure
and will always remain confidential. Another benefit of ContactEase is
that it helps us communicate internally with approximately 250 employees.
We can use this software to distribute our internal e-newsletters and other
firm communications. Overall, the firm now has a greater ability to
maintain existing relationships and foster new ones — externally and
internally. We are confident that this foundation will provide future
opportunities to enhance our communications.
About the author: Jenna Lewis Butler is a legal marketing veteran and
the former Marketing Manager at Munsch Hardt Kopf & Harr. This 100+
attorney firm is based in Dallas, TX and also has offices in Houston and
Austin.
For More Information
Please email sales@colevalley.com.
Or call us at (800) 447-1712 (dial 2).
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YOU CAN’T ALWAYS GET WHAT YOU WANT -- OR CAN YOU
A PANEL DISCUSSION WITH IN-HOUSE COUNSEL:
PANELISTS:

K. KRISTSANN CAREY
JOHN C. CHILDS
ROBERT D. HUNTER
BARNEY SCHULTZ

MODERATORS:

I.

JON BERKELHAMMER
A. JOHNSTON COX

How do I get work from new clients in my area?

This topic will explore where to meet in-house counsel and how to do so. There
are many meetings and programs where in-house counsel are invited to speak and/or are
members. It may be that in-house counsel do not want to be prey for the innumerable
lawyer attendees. Those lawyers are personable, such that a nice relationship can
develop, and fine attorneys who can handle your matters. How do we respect you, as
well as your time and patience, to be able to meet you?
Some state’s ethics rules provide that “[a] lawyer shall not by in-person, live
telephone or real-time electronic contact solicit professional employment from a potential
client when a significant notice for the lawyer’s doing so is the lawyer’s pecuniary gain
unless the person contacted: (1) is a lawyer; or (2) has a family, close personal, or prior
professional relationship with the lawyer.” North Carolina Rules of Professional Conduct
7.3(a). While this permits cold calls on in-house counsel, how often does a true cold call
occur and what happens if you get one?
On the other hand, there are many services that show who has been sued in our
jurisdiction. What do you say about communicating about a new suit against a potential
client for whom the lawyer has not done work? Would it matter if the lawyer sending the
notice was in IADC or FDCC? Similarly, what if the lawyer previously handled a one-off
case in her corner of the world, how do you want to hear from her?
We assume that LinkedIn and a firm’s web page are now the new Martindale
Hubbell, what do you want to see on the attorney’s or firm’s web page?
We understand that clients want their attorneys to be cost-effective, are you
shopping for price in the beginning? We are sure that many lawyers are interested in
alternative fee arrangements and are willing to do so. We would think this may be a way
to secure a new client and then develop a long-term relationship. Who would you expect
to bring up the alternative billing arrangement?
What are your views about prospective conflict waivers? Do they automatically
make you question your attorney’s loyalty?
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How do outside counsel distinguish themselves in a request for proposal? What
do you want to see?
II.

Now that I have you, how do I keep you?
A.

How about a drink

Many of the relationships we build and want to build are personal. Yet, many of
our clients are in other states. How do we keep that relationship personal? Many clients
have ethical prohibitions against the receipt of gifts of appreciation at Christmas or other
times. How else do you recommend we show true signs of gratitude or appreciation? Is
business done on the golf course?
B.

May I help you

Your client is your customer, so be customer focused. Many of us shop at our
local retailer and not the big-box because we like the people and the service. They really
are here to help. Develop the relationship and work hard at it. Take the time to learn a
little bit about your client contact. So should you?
C.

Budgeting

We mentioned above alternative fee arrangements, which provide certainty, yet
we all can agree that nothing is really “certain” in litigation. We are sure many of our inhouse counterparts will agree that their outside counsel brethren are not very good at
creating a realistic budget, much less sticking to it. How do we help you with the
budgeting for litigation? Should the budget be a collaborative process? How rigid is the
budget and how rigid should it be? Who bears the risk of the budget being too low, and
if outside counsel bears the risk of under-budgeting, how does that differ from an
alternative or flat fee engagement?
D.

Understanding the big picture/keep your eye on the prize

There are likely various definitions of success. Where does this litigation fit into
the client’s business? Is it bet the company litigation or a suit over the last of a dying
product line? Outside counsel may want to ask “how often are you doing a cost of
litigation versus likely exposure analysis” or “do you defend at all costs?” Many lawyers
may think that immediately discussing resolving the case with the client is a sign of
weakness, particularly if that issue is raised early for a new client, how does that, if it
does, affect your view of the lawyer when forming the relationship and looking to see if it
will last? Do you think that positioning the case for settlement is different from positioning
the case to be tried?
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E.

No surprises

This was simple to write. Is it that simple in application? Budgeting/billing? Case
developments? Orally or in writing?
F.

Know your client

Understand your client’s business both internally and externally. Internally, learn
what your client does and how your client fits in the organization. Make it your priority to
make the client look good internally. This may be by answering questions in a way that
you client can plagiarize or cut and paste your response into their email or report to their
business unit. You also need to understand his reporting requirements.
From an external standpoint, know what your client does. Learn its different
businesses or business units and where it conducts business. Your client may have
routine intellectual property issues. If you do not do intellectual property, your partner
may, and that business may be there if you understood the client’s business.
Alternatively, do not be afraid to refer your client to someone with the expertise you do
not have. If you have developed a good referral network, that person will not steal your
client or will not get another referral. Clients want and need expertise, help them get it.
Your client may be in an industry that is regulated or handles information that is
regulated. Clients also have differing views of what is sensitive -- whether their employee
files or their financial information. Learn what is important and inform the client of how
you can and will handle that information before you ask for it. Provide comfort on the
front end.
Time may not be of the essence, but it is important. Understand that the client is
not waiting until the last minute to get documents for review. Just like you, they may have
travel or other commitments on their calendar. Be respectful of their time.
G.

Being cost effective

Everyone wants cost-effective representation. Is this merely a matter of staffing?
How do you feel about junior lawyers working on your files? Do you wonder if we are
asking you to pay for training? Do we need to oppose very motion to extend time or bring
every motion to compel? How “zealous” is zealous? What are your technology
expectations?
H.

How do we add value to our in-house contacts and our clients

We realize that we are a wasting asset and rarely bring anything to the bottom line.
Are there non-case-specific matters that we can do? Many attorneys write articles on a
variety of topics. With the Internet and on-line services and blogs, many are short. Do
you like to receive them and read them or do they simply clog your in-box and maybe
even add stress just by being there and calling to be read?
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Are there services that we can provide, such as in-house continuing legal
education programs, that make your life easier?
I.

How do we get feedback

To avoid the last topic to be discussed, should there be a feedback mechanism?
If so, what type of mechanism should that be? Are post-mortems with the client contact
appropriate or should it perhaps be another member of the firm, such as the head of
litigation or managing partner? Do you have time for surveys or questionnaires?
III.

Parting is not sweet sorrow

Doing one I-II may not be enough, or is it? Can we be undercut by price? Everyone
who is attending this meeting may at times also be a competitor and would like to get our
foot in the door with a new client. At the same time, we need to protect someone from
walking in the back door of our current client. How do you, we, deal with this dilemma?
If the new kid on the block seems fresh and attractive, do we get an opportunity to
spruce ourselves up? Many may feel that if it is not broken, don’t fix it, so they rock along
assuming the relationship is solid. Is complacency a problem?
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The Key to Success is Knowing What Comes Next:
Top Trends and Changes in the Law that Your Firm Should Be
Preparing for Now
Robert R. Marcus
Smith Moore Leatherwood LLP
101 N. Tryon Street
Suite 1300
Charlotte, North Carolina 28246
Rob Marcus is an experienced trial attorney who also served as the
Chairman of the Management Committee of Smith Moore Leatherwood
LLP, a regional law firm with over 170 lawyers in North Carolina, South
Carolina, and Georgia. As Managing Partner, Rob oversaw the expansion
of his firm, both with respect to its geographic reach and diversity of
practices.
In addition, over the past 20 years, Rob has developed a diverse
litigation practice, giving him a wide range of trial experience in high-stakes,
complex business disputes. He has litigated significant cases involving
securities and financial disputes, insurance coverage matters, contract
enforcement, and class actions and personal injury claims. Rob has litigated
matters throughout the state and federal courts in North Carolina, with
significant experience in litigating in the North Carolina Business Court. Rob
has also handled matters throughout the Southeast and elsewhere. He is
well versed in alternative dispute resolution, including arbitration and
mediation.
John Parker Sweeney
Bradley Arant Boult Cummings LLP
1615 L Street NW
Suite 1350
Washington DC 2036

John Parker Sweeney is in the Washington office of Bradley Arant
Boult Cummings LLP. John’s more than 30 years experience defending
major class action and mass torts involving product liability and warranty,
consumer protection, environmental, and toxic tort cases allows him to tailor
an appropriate litigation response for any company to meet those types of
high stakes risks. He regularly serves as national counsel, creating and
supervising comprehensive defense strategies in Class Action and Mass
Tort cases across the country.
John’s effectiveness and national prominence as a defense lawyer
for business in class action and mass torts was recognized by his peers
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when he was elected as an officer of DRI—The Voice of the Defense Bar.
John serves as President of the 22,000 member association of defense
lawyers in 2015.
Bailey King, a litigation partner in the Charlotte office of Smith Moore
Leatherwood, LLP is substantially responsible for the preparation of this
manuscript.
I.

INTRODUCTION

In all businesses, the key to success is trying to predict what comes
next. In the legal business, however, this task is even more daunting. First,
as lawyers, we must try to predict changes in the law that will impact the
services that our clients need. Second, as managers of law firms, we must
also try to predict changes in the law that will impact how we manage and
structure the business of our firms.
With respect to changes in the law that could impact how law firms
manage and structure themselves, there appears to be a world-wide
philosophical shift that could limit, or even end, the privileges that lawyers
have traditionally had as a result of self-regulation; namely, the prohibitions
against the unauthorized practice of law, fee-sharing with lawyers, and law
firm ownership by non-lawyers. These long-standing principles are now
being challenged as protectionist schemes to limit competition, as opposed
to necessary restrictions to protect the public.
Recognizing this shift, Bruce MacEwen from Adam Smith, Esq. has
predicted that “[o]ne of the Big Four accounting firms will challenge the
ABA’s prohibition of non-lawyer ownership of law firms” in 2015. Bruce
MacEwen, 25-Plus Predictions for the Legal Industry in 2015, BUSINESS OF
LAW BLOG (Dec. 16, 2014), http://businessoflawblog.com/2014/12/
predictions-legal-2015. Similarly, Law21’s Jordan Furlong has predicted
that “Canada will become the third country, and the first in North America,
in which a regulator will approve a substantial degree of authorized ‘nonlawyer’ activity in the legal market, either through greatly reducing barriers
to entry for “non-lawyer” providers or loosening restrictions on who may own
equity positions in a law firm.” Id. There seems to be some momentum for
this, as the Canadian Bar Association released a report entitled “Futures,
Transforming the Delivery of Legal Services in Canada,” which
recommends that non-lawyer investment in legal practices, fee-sharing with
non-lawyers, and the provision of non-legal services together with legal
services by multi-disciplinary practices should be permitted.
With respect to the U.S. legal market, two cases originating out of
North Carolina appear to be at the center of this debate. First, in N.C. State
Board of Dental Examiners v. FTC, the U.S. Supreme Court recently held
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that the dental examiners board attempts to prohibit non-dentists from teeth
whitening violated the Sherman Antitrust Act. 135 S. Ct. 1101 (2015).
Although this case did not involve lawyers directly, it may signal a dramatic
change in the ability of professions, including lawyers, to restrict competition
through self-regulation.
Second, in LegalZoom.com, Inc. v. N.C. State Bar, LegalZoom.com
has challenged both the North Carolina State Bar’s authority to prohibit the
unauthorized practice of law as well as its determination that
LegalZoom.com’s document preparation service constitutes the
“unauthorized practice of law.” LegalZoom.com, Inc. v. N.C. State Bar, No.
11 CVS 15111, 2014 WL 1213242 (N.C. Super. Ct. Mar. 24, 2014).
In light of these developments, law firms need to be prepared to
compete with non-lawyers, including both LegalZoom, Inc. and the Big Four
accounting firms, for services that traditionally have been protected from
competition by the prohibition against the unauthorized practice of law.
More radically, law firms should also evaluate whether these non-lawyers
may be more effective at providing these services, and consider whether it
would be advantageous to partner with them if the prohibitions against feesharing and non-lawyer ownership of law firms are lifted.
This manuscript provides a short summary of the current status of
N.C. State Board of Dental Examiners and LegalZoom.com, Inc. case. It
then provides an overview of the threats and opportunities that could arise
from these developments, and then provides some thoughts on what law
firms should be doing now to prepare.
II.

N.C. State Board of Dental Examiners v. FTC

In the N.C. State Board of Dental Examiners case, the NC Dental
Board attempted to restrict teeth whitening services that were being
provided by “non-dentists.” In particular, the Board sent at least 47 ceaseand-desist letters to teeth whitening service providers warning them that the
unlicensed practice of dentistry was a crime and suggesting that the teeth
whitening services the recipients were providing constituted the practice of
dentistry. N.C. Board of Dental Examiners v. FTC, 135 S. Ct. 1101. The
FTC claimed that the NC Dental Board was attempting to restrict
competition in violation of the Sherman Antitrust Act. In response, the NC
Dental Board argued that it was a state actor entitled to antitrust immunity.
In fact, however, the NC Dental Board was comprised primarily of licensed
dentists that were active market participants.
In holding that the NC Dental Board was not entitled to antitrust
immunity, the Court stated that “[s]tate agencies are not simply by their
governmental character sovereign actors for purposes of state[-]action
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immunity.” Id. Rather, “[i]mmunity for state agencies . . . requires more
than a mere façade of state involvement, for it is necessary [to] insure that
the States accept political accountability for anticompetitive conduct they
permit and control.” Id. The Court further stated that “[l]imits on state-action
immunity are most essential when the State seeks to delegate its regulatory
power to active market participants, for established ethical standards may
blend with private anticompetitive motives in a way that are difficult even for
market participants to discern.” Id. According to the Court, “active market
participants cannot be allowed to regulate their own markets free from
antitrust accountability.” Id.
Of specific importance to lawyers, the Supreme Court relied on its
decision in Goldfarb v. Virginia State Bar, where the Court held that “[t]he
fact that the State Bar is a state agency for some limited purposes does not
create an antitrust shield that allows it to foster anticompetitive practices for
the benefit of its members.” 421 U.S. 773, 791 (1975). Accordingly, it
appears that lawyers, like dentists, may no longer be permitted to limit
competition under the auspices of self-regulation. Accordingly, according
to Bruce MacEwen from Adam Smith, the various state Bars need to “relax
some of [their] proscriptions,” or they risk having them struck down in their
entirety. Bruce MacEwen, ABA Antitrust Immunity? Not So Fast, ADAM
SMITH, ESQ. (Feb. 27, 2015), http://www.adamsmithesq.com/2015/02/abaantitrust-immunity-not-so-fast. Indeed, Mr. MacEwen believes that the “ban
on non-lawyer ownership is completely up for grabs.” Id.
III.

LegalZoom.com, Inc. v. N.C. State Bar

Over the last several years, LegalZoom.com has faced lawsuits in at
least eight states seeking to shut it down for the unauthorized practice of
law. Robert Ambrogi, Latest Legal Victory has LegalZoom Poised for
Growth, ABA JOURNAL (Aug.1, 2014), http://www.abajournal.com/
magazine/article/latest_legal_victory_has_legalzoom_poised_for_growth.
Most of these suits have now been resolved (and LegalZoom has been
permitted to continue operating), but the case in North Carolina continues.
Id.
All of the lawsuits, including the North Carolina case, arise out of the
manner in which LegalZoom.com provides its services. In particular,
LegalZoom.com claims that it simply provides its customers with form legal
documents, which is entirely permissible. At its website, however,
customers fill out a questionnaire that guides customers through the
creation of the document. The North Carolina State Bar claims that this
additional element transforms LegalZoom.com’s services from simply
providing documents to providing advice. Id.
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In March 2014, the North Carolina Business Court denied the State
Bar’s motion for judgment on the pleadings, finding that more evidence was
needed to determine whether the services LegalZoom.com provides
constitute the “unauthorized practice of law.” LegalZoom.com, Inc. v. N.C.
State Bar, No. 11 CVS 15111, 2014 WL 1213242 (N.C. Super. Ct. Mar. 24,
2014). In reaching this decision, the Court stated that the “ultimate issue of
[the unauthorized practice of law] may vary depending on the particular
document or use to which a LegalZoom customer may put the software.”
Id. at 10. Thus, it appears that the North Carolina Business Court intends
to engage in a highly fact-specific analysis, rather than simply ruling that
LegalZoom.com’s business either does or does not constitute the
unauthorized practice of law. Id.
The court further noted that “[t]here is a current policy-oriented
dialogue in which some urge that the practice of law should be substantially
deregulated in favor of market forces.” The court stated that any policy
changes “are more appropriately addressed to the Legislature and are not
now before the Court.” Id. This now appears to be a prescient statement
in light of the NC Dental Board decision. Indeed, representatives of the NC
State Bar and LegalZoom.com are currently in discussions about a
proposed bill to the North Carolina State Legislature that would resolve their
dispute. Phillip Bantz, Back to the Drawing Board, N.C. LAWYERS W EEKLY
(Mar. 19, 2015). The bill, if passed, would allow nonlawyers to sell form
legal documents; the questionnaire process on LegalZoom.com’s website,
however, could still constitute the unauthorized practice of law. But, the
attorney general would have to review and approve any cease-and-desist
letters that the NC Bar wants to send accusing someone of engaging in the
unauthorized practice of law. This proposal would require the state to
oversee the State Bar’s efforts to prevent the unauthorized practice of law,
thereby providing the state supervision that the Supreme Court said in NC
Dental Board was necessary when active market participants are permitted
to regulate themselves.
IV.

Threats, Opportunities, and Recommendations

The threats to law firms from non-lawyer service providers are not
new. In the 1990s, the Big Four accounting firms (Deloitte, E&Y, KPMG,
and PWC) began to provide legal services internationally, either by
acquiring or founding law firms. Attack of the Bean-Counters, THE
ECONOMIST, Mar. 21, 2015, at 55. Indeed, accountants are already
permitted to own and control law firms in Australia, Britain, and Mexico, and
they can collaborate and share fees with lawyers in China, France,
Germany, Ontario (apparently, this is not the case in Canada’s other
provinces), Italy, Japan, and Spain. Id. Currently, accountants are not
permitted to practice law in the U.S., but it seems unreasonable to assume
that the prohibition will continue to be the case indefinitely.
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Assuming that the restrictions on the unauthorized practice of law,
fee-sharing, and law firm ownership are liberalized, the big four accounting
firms may be the biggest threat. Id. Each one of these firms’ legal divisions
would already be in the top 40 largest law firms by headcount. Thus, they
already have the size and strength to have a significant impact on the legal
market, regardless of whether the rules are relaxed or not. So far, the
accounting firms have focused on high-volume, repetitive, routine tasks
such as document review, contract drafting, and due diligence. Id. These
are the exact type of process-oriented tasks that accountants have been
effective at standardizing and automating. Id.
Similarly, entities like LegalZoom.com, which have automated
routine processes that attorneys have traditionally done, also pose a threat
to law firms. While quality might be questioned, drafting standard, form
documents can be done much more efficiently by an automated process,
than by an attorney billing by the hour.
Given these developments, the danger for law firms is that they will
lose the high-volume, routine work that has traditionally kept lessexperienced lawyers busy. Rather than fret over this loss of work, though,
law firms should instead focus on their competitive advantage – legal
judgment. Although the hours for attorney time may be more limited if the
barriers to competition are relaxed, they will also be more valuable. In
addition, law firms should mimic the accountants and other non-lawyer
service providers in order to deliver the routine services they have
traditionally applied in a more efficient manner. The result of this will be a
shift toward two specific types of firms: (1) boutique firms that use
accountants and other non-legal service providers to handle the routine
aspects of a matter that do not require legal judgment, and (2) large, multidisciplinary practices that include accountants and other professionals. In
both cases, law firms need to be prepared to partner with non-lawyers in
order to provide their clients with the most cost-effective service they can.
Otherwise, they may not be able to compete in a marketplace that no longer
has the same protections they traditionally enjoyed.
V.

What’s Hot and What’s Not – Litigation Growth Opportunities
A. Litigation is not.

Litigation market is soft, continuing a trend that began before the
Recession and shows little sign of letting up. Litigation as a percent of larger
firm practice has been declining since 2004. Demand growth in
transactional practices has outpaced litigation growth since 2007. Demand
growth for litigation services has been flat to negative since 2008. (Source:
Thomson Reuters Peer Monitor.)
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Persistent trends are continuing to impacting litigation. These include
most significantly client reactions to increased cost of litigation – attributable
mostly to costs of e-discovery, and client decisions to redirect discovery
work to non-traditional service providers. Non-traditional service provides
are diverting away lucrative discovery work once done by law firms
There is good news, however, for many of us. Downward pressure
on rates and decreased profitability of litigation work has resulted in midsized firms getting an increasing share of litigation compared to both AM
Law 100 and Am Law 200 firms, based on growth of the percent of litigation
hours to firm total billable hours.
With litigation generally flat, it is more important than ever to forecast
the few litigation growth opportunities.

B. BTI Analysis of Litigation Growth Opportunities
BTI provided its analysis of in-depth interviews with more than 500
corporate counsel (BTI, 14 Best Opportunities for 2015, December 15,
2014), identifying the following best growth opportunities for 2015:
1. Health care — will increase legal spending in 7 segments of law
2. High tech —companies will increase spending in most segments
of law
3. Natural resource and energy —companies will increase litigation
4. Food companies —spending 3 times more than the average on
litigation
5. Class actions —rebound into growth mode and poised to grow
further
6. Regulatory — needs in almost every industry are robust and highpriority
7. Global companies — will add $1 billion to their us outside counsel
spending.
8. Cybersecurity — growing 3 times faster than any other legal
segment.
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BTI also noted a number of industry trends that may favorably impact
litigation:
1. Corporate counsel expect hundreds of new litigation matters in 2015.
Each one offers a business development opportunity.

2. Litigation triage is becoming a tool in assessing and planning for
litigation.
C. DRI —The Voice of the Defense Bar Market Research
DRI—The Voice of the Defense Bar received analysis of market
survey responses from over 2300 respondents in January 2015. The survey
response identified the following emerging areas of interest to DRI
members:
1. Social media — issues and implications for public and private
employers
2. Emerging environmental issues
3. Latest on Medicare
4. International arbitration
5. Data security, cyber security, and privacy issues
6. Affordable Care Act — impact on insurance coverage, medmal,
and personal injury claims and damages
To respond to the changing environment and take advantage of
growth opportunities, DRI members are looking for more help with:
1. More trial techniques and training
2. Tort reform initiatives
3. Plaintiff reptile theory
4. Emerging environmental issues
5. How technology is changing the way we practice law
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6. More marketing topics, e.g., how to develop business, trends in
websites and online marketing, LinkedIn, marketing to insurance
companies, etc.
Not surprisingly, and consistent with the above survey data, finding
new clients and generating new litigation business was an even greater
concern for survey respondents across all law firm demographics than
when last surveyed by DRI in 2008.
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…Famous Last Words
By Justin Furlong
And thus, at last, I fulfill a long-held goal of using an album title from my favourite band in a
blog post.
You can always tell when a blog is nearing the end of its natural life: the author starts
making apologies for not having posted in so long. I’ve seen enough defunct blogs in my
time whose last post, after several quiet weeks, reads like the start of that letter to the distant
cousin you met on the previous summer’s family vacation: “I’m sorry for the lengthy delay in
writing back to you….” After that post comes the long silence, and inevitably, one day, the 404
message. I’ve always firmly intended to avoid that sort of outcome, which is why we’re here
today.
Be assured, I’m not shutting down Law21. But I am putting the blog on hiatus for the next
several months, and when it returns, this site will look very different. If you’re a regular reader
(and I truly am grateful if you are — especially if you were here back when the blog looked like
this), you’ve surely noticed the drop in my posting frequency this year: this is just my 14th post
of 2014, and it’s no exaggeration to say that in Law21’s earliest days, I sometimes wrote that
many entries in a month. My first post this year didn’t arrive until mid-April.
These long pauses and sporadic entries have surprised me as much as anyone, because I sure
don’t feel like I’ve run out of things to say or interest in saying them. I’ve tried to figure out the
causes for this, and in true Law21 fashion, I’ve ended up with neatly bulleted list.
•

•

Work keeps taking precedence. I didn’t start this blog so that people would ask me to come
speak to them about the legal market; but that’s been the happy result, and now I’m travelling
once or twice a month to meet with groups of lawyers, law students, or legal professionals
somewhere out of town. Whenever I do find myself with enough breathing space to start crafting
a new post, it’s usually 4 pm on a Friday and the kids are home from school. But that’s
dangerously close to making excuses, to being the delinquent correspondent: you’re working
hard too, and kids are always and forever coming home from school.
I’ve written a lot. I mean, a lot. I’m closing in on 450 posts and 400,000 written words here at
Law21, not to mention dozens of articles and posts elsewhere, and I’m getting close to
crossing that line where I’m repeating myself just for the sake of saying something. (You

•

might be inclined here to channel Jed Bartlett telling CJ Cregg, when she asked him if she was
crossing a line: “Look behind you.”) One of the standards I set for myself when I began blogging
was that if I didn’t have something I felt was original or important that was worth your time to
read, I wouldn’t post just for the sake of posting. I’ve really tried to stay true to that.
There are many more voices now. When I wrote my first Law21 post in January 2008, there
weren’t many people talking about change in the legal marketplace. Today, market upheaval is
on everyone’s agenda, and not only the blawgosphere, but also law firm conference rooms are
now bursting with conversations about it (not to mention social media, which barely existed back
then). I’m hardly claiming causation or even correlation; I’m just saying that my burning desire
to spread the word about change and the need for lawyers to respond is now shared by many
others, reducing the need for me to be always yapping away here.
I can feel the cumulative effect of these forces and others pulling me away more and more often
from this space, to the point where I risk people no longer knowing whether or not Law21 is still
a going concern. Hence this post, which is meant to make some assurances:

1. Law21 is a going concern, because change in the legal services market is only
just getting started, and I intend to hang around doing as much play-by-play and colour
commentary about it as possible.
2. Later in summer 2015, I’ll have a brand new website at this location, which will include a reenergized blog, downloadable slide decks, law school lesson plans, and yes, information about a
full-length original book.
3. I’ll still be an active participant (and will lead whenever I can) in conversations about the legal
market, principally on Twitter, at Edge International, at Stem Legal, and in your local legal
periodicals.
I usually end each year at Law21 with a summary of where market change has taken us in the
last 12 months and where we can expect to go next. Given the circumstances, I’d rather end this
year, and this stage of Law21’s evolution, with the following thoughts for the legal profession:
We have a once-in-a-lifetime opportunity to re-conceptualize what it means to be a lawyer. The
underlying fundamentals of the legal market — clients, competitors, tools, regulations — are
changing so quickly that a new climate now surrounds us, a new landscape has emerged under
our feet, and even greater upheaval is on the way. In the very near future, we will find that we’ve
adapted how we run our businesses, how we deal with our clients, and how we feel about being
lawyers. That’s the end game, regardless of how happily or willingly we get there.

The only real question is whether these adaptations will be forced on us, involuntarily and
painfully, or whether we will start the adaptation process ourselves, and thereby maintain some
degree of influence over the lawyers we will become and the market in which we will practise. I
urge lawyers, as I’ve urged so many times here in the past, to take the second path.
It might feel like we’re powerless in the face of change, but that’s simply not true: we have the
ability, and the unprecedented opportunity, to redefine the contours of lawyering, before
impersonal market forces do it for us, and to us. Take control of your professional destiny, by
accepting the things we cannot change and moving swiftly in the direction of those we can.
Here’s the three-part process I recommend to get us there. Make three columns on a piece of
paper or a computer screen, and do the following:
1. In the first column, make a list of everything you love about being a lawyer: what inspires
you, excites you, interests you, gets you out of bed and into your office every day because you
look forward to the opportunity to do it. This is the best of being a lawyer: it’s also, very
probably, the parts of a legal career least susceptible to automation and outsourcing, the parts
most closely associated with actual people and actual service.
2. In the second column, make a list of everything you really don’t like about being a lawyer:
what bores you, discourages you, upsets you, gets put off or rushed through because the thought
of facing it makes you question your career choice. This is the worst of being a lawyer, and while
some of it might be unavoidable, much of it is not. And I’ll bet that a great deal of it really is
amenable to change, systematization or outsourcing to more appropriate providers.
3. In the third column, make a list of everything you wish you could do as a lawyer, but that
circumstances seem to prevent: the help you’d really like to provide, the people you really wish
you could serve, the insights and assistance and improvements you would love to be able
to facilitate. These are the new possibilities of being a lawyer, and for the first time, these
possibilities can be translated into reality. Change is fluid and dynamic, and it can flow from all
directions, including from you.
Take the first and third columns, synthesize them, and make the resulting integrated activities
and characteristics the foundation of a different and better legal career for you and your
colleagues. Take the second column and look for ways to move these items off your desk and

ideally, out of your practice altogether, into the waiting arms of a growing array of specialists
who will do them for you, and do them better than you.
This process — call it reinvention, re-engineering, reconfiguration, reconceptualization, or any
similar concept with a “re”- prefix attached to it — would not have been possible 30 years ago,
or 15 years ago, or even 10. It was just barely possible in January 2008, when I started blogging
here; but not only is it possible today, it’s also necessary: it’s the key to a viable, worthwhile,
meaningful legal practice. Take this post home over the holidays and tinker with these ideas.
Bring back your three columns in the new year and show them to both your work partners and
your life partners, and see what they think.
Make 2015 the year you decide not only to accept the things you cannot change, but to be the
driver of the kind of change you actually want to see in your own practice and your own world.
This is your opportunity, and this is your time. Make it happen.
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By Marilyn Cavicchia
At its 2015 Midyear Meeting in Houston, the National Conference of
Bar Presidents held what it called a “futures conference”—not just
a “future” one.
Moderator Frederic S. Ury and panelists Toby Brown, Gregory W.
Coleman, Paula Littlewood, and Judy Perry Martinez helped
attendees make sense of changes both inside and outside the legal
profession and begin to think about how to create the best future
possible.
It was a discussion that many attendees likely found both
interesting and difficult, given that many of the possibilities that
came up involve sweeping changes to the profession, and, as
Brown said, “Lawyers like change to occur around them and not to
them.”

M ore than just alternative fee arrangements
As chief practice officer at Akin Gump Strauss Hauer & Feld LLP in
Houston, Brown feels as if, in the eyes of the lawyers he works
with, he’s “the tip of the sword of change.” In fact, when a partner
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at his firm calls because a client has asked for a fixed fee or other
alternative arrangement, Brown often hears “a tinge of fear in their
voice.” What could help lessen that fear? Brown, who used to work
for the Utah State Bar, believes bar associations should offer CLE
programs covering alternative fee arrangements.
Many times, Brown said, after talking to the partner—and, in some
cases, to the client—it’s clear that at the heart of the request for a
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fixed fee is anxiety over the unpredictability of legal pricing,
particularly when corporate business units demand more and more
clarity. Equally helpful to the client, then—and less terrifying for
the partner—is to offer a quarterly projection rather than a fixed
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fee.
Alternative billing is just one small part of a larger reorganizing
that Brown believes needs to occur. He identified the following
tools as being important to the future of the profession:
Altern ative staffin g. The current model for most firms is an “up or out” mindset, where every
lawyer is tacitly expected to either make partner or leave, Brown said, adding, “I think that’s crazy.”
Law firms should add a nonpartner, professional track to retain great lawyers who nonetheless aren’t
cut out to be partners—or just don’t want to be.
P roject m an agem en t.
P ractice in n ovation th rou gh tech n ology.
P artn erin g w ith altern ative providers, su ch as Axiom L aw , rath er th an figh tin g th em .
L egal process im provem en t. This involves fixing the way in which legal services are delivered,
including the amount of time it takes to complete each task. This tool is lagging a bit behind the
others in its development, Brown said, but there’s been “a wave of interest lately.”

Several interrelated factors at play
Coleman, president of The Florida Bar, echoed Brown’s assessment
that the legal profession and the organized bar should be working
on many fronts rather than just one. In fact, when the bar began
Vision 2016, a three-year effort to look at changes in the legal
landscape and possibilities for the future, it was thinking of four
different “silos”: legal education, technology, bar admissions, and
access to legal services. But the four different components are so
interrelated, Coleman said, that it’s really “one silo, with four
ingredients just churning around.”
Regarding one of those four ingredients, Coleman didn’t mince
words: “Legal education is broken.” One key reason for that, he
said, involves bar admissions. Florida’s law schools are trying to
develop the innovative clinics, externships, and other forms of
experiential learning that many experts say are needed. But there
are empty seats in those clinics and other programs.
Why?
The Florida bar exam tests 28 different areas of substantive law,
Coleman explained. This causes law students to bypass clinics in
favor of classes in, say, juvenile law, even if these are areas in
which they have no intention to practice.
As for technology, Coleman said this is a big driver of change and
disruption. Much as Uber has disrupted the cab industry in a way
that concerns many cabdrivers but that many consumers love,
Coleman said, the same may be true of vendors like LegalZoom,
RocketLawyer, and Avvo—which changed from its original lawyer
rating model to a service that matches clients and lawyers for 15minute consultations.

Are the rules too restrictive?
The Vision 2016 Commission is now halfway through its charge,
Coleman said, and a major milestone took place about two weeks
before Midyear: “For the first time ever, the [Florida] Supreme
Court came and listened to the [Florida Bar] Board of Governors.”
Up for discussion at that watershed meeting? The rules of
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professional conduct in Florida, which have long been known as
some of the most restrictive in the country. In fact, Coleman said,
RocketLawyer recently opted to consider partnering with the ABA
to serve the $45 billion market that is the underserved middle
class, bypassing Florida because it was too strict.
Five out of the seven state Supreme Court justices attended the
meeting with The Florida Bar's Board of Governors, Coleman said,
and one of them indicated that he had no idea that the state’s
practice rules were creating a difficult climate for both lawyers and
consumers.
It’s not just Florida, Brown noted; in general, he said, “The rules
are crazy.” For example, he recently received a ruling that his job
title is unethical because it has the word “officer” in it. When they
were first instituted, Brown added, the rules did protect
consumers. But times have changed, he believes, and the rules
have not kept up—which means they’re now “inhibiting
innovation.”
Martinez, too, recommended discussiing these matters with
members of the judicial branch and other stakeholders; the ABA
Commission on the Future of Legal Services, which she chairs, met
with a committee from the Conference of Chief Justices shortly
before Midyear. The ABA Commission has also met with
representatives from the United States Department of Justice,
Martinez added. This May, the Commission will hold a national
summit that will include leaders from inside and outside the legal
profession, and it continues to convene grassroots meetings across
the country.
One attendee urged his fellow bar leaders to connect with their
justices right away. “We will lose a couple of years,” he said, “if we
do not engage the court now.”

‘Nothing is off the table’
The purpose of this ABA Commission, Martinez said, is to study and
absorb everything it can about changes in the legal landscape and
how best to serve the public in this changed environment—which,
she said, will ultimately lead to opportunities for lawyers, as well.
The Commission is looking not just at what’s out there now, in
terms of legal service delivery, but also at what else could be,
Martinez said, adding that its biggest job is to not exclude any
thought or idea—including fundamental changes in a lawyer’s role
and in the rules that govern lawyers and other legal providers.
“Nothing is off the table,” she stressed, adding that if the
Commission failed to examine ideas that seemed too radical, “We
would not be taking the leadership role that’s needed to shape the
legal profession in this country.”
And if bar associations don’t take that role, someone else will, said

Littlewood, executive director of the Washington State Bar
Association. When consumers in the United Kingdom got “fed up”
over similar access issues, the result was the Legal Services Act
2007, which, Littlewood said, meant that “almost overnight, the
legal profession lost self-regulation.”

The latest from W ashington State
The mismatch between consumers’ legal needs and lawyers’ ability
or willingness to meet them under current delivery models—even
though the bar does have a robust moderate means panel—is also
what caused the Washington State Supreme Court to require the
creation of the limited license legal technician designation,
Littlewood said.
As explained in previous Bar Leader articles, earning an LLLT
designation involves a combination of community college and law
school classes in a particular area of law, 3,000 hours of
supervised practice, malpractice insurance, and three different bar
exams. The first group of LLLTs will be licensed this May, in family
law, Littlewood said.
Rather than necessarily being a threat to lawyers, who often don’t
wish to take on the kind of low-paying work that an LLLT is
equipped to handle, the LLLT designation can actually help bring
new clients to a law firm or lawyer, Littlewood said. One of the
rules governing LLLTs is that they must refer a client to a lawyer
once they realize that a client’s needs have reached the limits of
their scope, she explained. Law firms have been coming to the bar
to ask how they can get their paralegals licensed as LLLTs,
Littlewood added.
One might expect the executive director of the state bar to have
deep reservations toward licensing nonlawyers to do limited-scope
legal work. But Littlewood believes that the unmet legal needs of
those of moderate means are so deep and so chronic that some
action was bound to be taken, and it’s better to be in the position
of deciding what to give over and what to retain.
“There is more control in letting go,” she said, and when one is on
the front lines of such a drastic change, “It actually becomes a
pretty exciting place to be.”
Littlewood likened what is happening now in the legal profession to
what happened 40 years ago in another field, when Congress told
the medical profession that it was not serving the public’s best
interests by protecting its turf. It used to be, she said, that only a
doctor could draw a patient’s blood. Now, she added, if a doctor
came in to draw your blood, you’d probably ask for a nurse who
draws blood all day long.
Similarly, she said, “We’ve convinced ourselves and the consuming
public that only a lawyer can do this work.”

In the future, she believes, law schools, courts, and bar
associations will be educating, regulating, and assisting not lawyers
exclusively but the “legal services delivery market.” Lawyers will
always be the cornerstone of that market, she predicted, but there
will be other types of providers.

Discomfort, and a call to action
As might be expected, there was considerable dissent and tension
in the room, as well as questions regarding whether the bar
association serves lawyers, the public, or both—and if there’s a line
where one priority begins to infringe on another. Panelists
expressed some understanding of these concerns, and of the
feeling that unemployed or underemployed lawyers could be called
on to fill these service gaps, but nonetheless insisted that major
changes should be contemplated and may be required.
Even $30 an hour for a lawyer is not low enough for many whose
needs are currently unmet, Coleman said, so it is unlikely that
unemployed or underemployed lawyers carrying heavy debt loads
would be able to fill all the holes.
“What we need to do,” he said, “is stop being so protectionist and
start looking at the system.” It’s not necessarily something he
relishes, he noted, but it would be impossible now to “put it all
back in the can”—so it’s much better to take out all the internal
and external factors, fully examine them, and figure out what to
do.
A key next step for NCBP members who attended this plenary, Ury
said, would be to go back to their bar associations and get the
leaders who are next in line interested in this topic so that NCBP
and other stakeholders aren’t caught in a cycle of having to rehash
it every two or three years for an audience to which it is
completely new.
“The pace of change is going faster and faster,” Ury said, noting
that the real game changer will be when Legal Zoom and
RocketLawyer add artificial intelligence—which he said is only a
matter of time.
As for the profession and for legal services overall, Martinez said,
“It will not get where it needs to go, at the pace it needs to get
there, without all of you helping. Everybody has a stake in this,
and everyone has to help.”

