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I.

INTRODUCTION

In light of the substantial damage awards attendant to bad faith claims,
plaintiffs’ attorneys have great incentive to try to maneuver insurance companies
into committing acts that may constitute bad faith. They may, for example,
attempt such “set-ups” by creating a situation where the insurer refuses to settle a
tort claim within policy limits within a limited period of time. The plaintiff’s
endgame, of course, is to recover substantial extra-contractual damages, including
attorneys’ fees, where permitted. In short, a bad faith verdict can be vastly more
lucrative than simply collecting on a “within policy limits” claim, and that
incentive is often at the heart of the set-up case.
The bad-faith set-up is not a new tactic. In 1985, Justice Kaus of the
California Supreme Court observed: “It seems to me that attorneys who handle
policy claims against insurance companies are no longer interested in collecting
on those claims, but spend their wits and energies trying to maneuver the insurers
into committing acts which the insured can later trot out as bad faith.” White v.
W. Title Ins. Co., 710 P.2d 309, 328 n.2 (Cal. 1985) (Kaus, J., concurring and
dissenting); see also Steven Plitt & Jordan Ross Plitt, Practical Tools for
Handling Insurance Cases, § 7:9 (2014). This paper identifies the common ways
in which plaintiffs attempt to trap an insurer in a bad faith case, suggests some
ways in which to defend the set-up case, and touches on some of the more notable
bad faith cases in the area.
II.

BACKGROUND
A.

Bad Faith Generally

Many states hold that in the third-party context, when an insurer controls
the defense of the insured, it does so as a fiduciary, or quasi-fiduciary, of the
insured. See, e.g., Ki Sin Kim v. Allstate Ins. Co., 223 P.3d 1180, 1192 (Wash. Ct.
App. 2009) (stating that when an insurer defends its insured under a ‘reservation
of rights,’ the insurer is nearly a fiduciary of the insured); Travelers Ins. Co. v.
Savio, 706 P.2d 1258, 1274 (Colo. 1985) (stating that the quasi-fiduciary
relationship exists between the insurer and the insured by virtue of the insurance
contract). While “the insurer does not have to place the insured’s interests above
its own interests, it must give ‘equal consideration’ to the insured’s interests.” Ki
Sin Kim, 223 P. 3d at 1192 (citations omitted). This obligation mandates the
insurance company to “(1) thoroughly investigate the cause of the insured’s
accident and the nature and severity of the plaintiff’s injuries, (2) retain competent
defense counsel, recognizing that only the insured is the client, and (3) fully
inform the insured not only of the reservation of rights defense itself, but of all

1

developments relevant to his or her policy coverage and the progress of the
lawsuit.” Id.
To prevail on a bad faith claim, the policyholder must typically prove that
the insurer’s breach of the insurance contract was unreasonable, reckless,
frivolous, or unfounded. See, e.g., Smith v. Safeco Ins. Co., 78 P.3d 1274, 1277
(Wash. 2003). For example, the United States District Court, Colorado, recently
stated that to succeed on a common law bad faith claim, a plaintiff is required to
establish that:
“(1) the insurer’s conduct was unreasonable and (2) the insurer had
knowledge that the conduct was unreasonable or a reckless
disregard for the fact that the conduct was unreasonable.”
Anderson v. State Farm Mut. Auto. Ins. Co., 416 F.3d 1143, 1147
(10th Cir. 2005) (citing Travelers Inc. Co. v. Savio, 706 P.2d 1258,
1275-76 (Colo. 1985) (en banc)). “Because of the quasi-fiduciary
nature of the insurance relationship in a third-party context, the
standard of conduct required of the insurer is characterized by
general principles of negligence.” Goodson v. Am. Standard Ins.
Co. of Wis., 89 P.3d 409, 415 (Colo. 2004) . . . “[T]he insured
must show that a reasonable insurer under the circumstances would
have paid or otherwise settled the third-party claim.” Id. The
reasonableness of an insurer’s conduct is thus judged objectively
based on industry standards. Am. Family Mut. Ins. Co. v. Allen,
102 P.3d 333, 343 (Colo. 2004).
Larson v. One Beacon Ins. Co., No. 12-CV-03150-MSK-KLM, 2013 WL
5366401, at *11 (D. Colo. Sept. 25, 2013) (citations omitted).
B.

Bad Faith Set-Ups Generally

Bad faith set-ups most frequently originate in the third-party context, i.e.,
where the insurer is defending an insured against a tort claim. In this context, the
set-up “involve[s] attempts to cause an insurance company to reject a policy limits
settlement offer.” Stephen S. Ashley, Bad Faith Actions: Liability & Damages,
§ 10:3, “The Ethics of Setting Up Insurance Companies.” Third-party claimants
and their counsel have come up with various ways in which to present their offers
to reduce the chance that the insurer will actually accept the offer within the stated
time period. Id.
The plaintiff’s goal, of course, is to obtain a sizeable excess verdict. Id.;
see also Steven Plitt & John K. Wittwer, A Critical Review of the Practice of
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Setting Up Insurance Companies for Bad Faith, 32 No. 10 Ins. Litig. Rep. 299
(2010). If successful, the next step in the strategy is for claimant’s counsel to
enter into an agreement with the insured whereby claimant gives a covenant not to
execute on the judgment in exchange for an assignment of the claim based on bad
faith failure to settle. Id.; see also Nunn v. Mid-Century Ins. Co., 244 P.3d 116
(Colo. 2011).
The most common form of a bad faith set-up is to make a settlement
demand – typically policy limits – with an unreasonable time demand. Steven
Plitt & Jordan Ross Plitt, Practical Tools for Handling Insurance Cases, § 7:9
(2014). A claimant may make a settlement demand with an unrealistic time
limitation before the insurance company has full access to the information bearing
on liability and damages. Id. The insurance company often declines to meet the
demand, explaining that it needs further information. This position is then
portrayed as a failure to settle, and will then be used against the insurance
company as evidence of unreasonable conduct in the settlement of the case.
Fortunately, when courts and juries see through this conduct as a set-up – as an
orchestrated plan by the claimant or her counsel – they are more hesitant to find
the insurance company liable for bad faith. Id.
1.

Red Flags

There are various “red flags” that may indicate a bad faith set-up is in the
works; i.e., indicators that the goal of claimant and her counsel is not to reach a
reasonable resolution of the claim within policy limits, but rather to create
substantial extra-contractual liability. Some of the more common red flags
include the following:
1) The claimant making a policy limits settlement demand quickly after
an accident, thereby depriving the insurer of the ability to conduct a full
investigation. Such quick demands are combined with a limited amount of time
to accept, again, in the hopes that records cannot be obtained and the investigation
cannot be completed within that limited time period.
2) The claimant making a settlement offer with one or more unusual
acceptance conditions.
3) The involvement of the claimant’s counsel pre-dates certain medical or
psychiatric care (e.g., testing and treatment for alleged mild traumatic brain
injury).
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4) The claimant seeks treatment from doctors with whom the claimant’s
counsel has a pre-existing relationship.
5) The level of pain or disability reported “post-lawyer involvement” is
greater than indicated by the medical records existing “pre- lawyer involvement”.
6) Adequate proof of lost income is not forthcoming.
7) The correspondence from the claimant’s counsel is peppered with selfserving rhetoric, designed to impress the jury – and establish themes – for use in
the bad faith follow-on lawsuit.
These are some of the more common red flags that may indicate a set-up is
in the works. The sooner these red flags are recognized, the sooner the insurer
can begin to take steps to counter the set-up activity.
2.

The Judiciary’s Concern Over “Manufactured Litigation”

The emergence of the bad faith set-up has not gone unnoticed by the
courts. One of the lead opinions articulating concerns with the conduct of
claimant’s counsel in the context of the set-up case is Wade v. Emcaso Ins. Co.,
483 F.3d 657 (10th Cir. 2007) (applying Kansas law). After reviewing some of
the central historical decisions, the Tenth Circuit summarized its concern over
what it referred to as “manufactured” litigation as follows:
In light of these decisions, we agree with the district court’s
observation that courts should exercise caution ‘when the
gravamen of the complaint is not that the insurer has refused a
settlement offer, but that it has delayed in accepting one.’ Mem.
Op. 14 (citing Adduci, 53 Ill. Dec. 854, 424 N.E.2d at 649; Pavia
v. State Farm Mut. Auto. Ins. Co., 82 N.Y.2d 445, 605 N.Y.S.2d
208, 626 N.E.2d 24, 28-29 (1993)). This caution ‘arises from the
desire to avoid creating the incentive to manufacture bad faith
claims by shortening the length of the settlement offer, while
starving the insurer of the information needed to make a fair
appraisal of the case.’ Id. at 15. As the First Circuit commented in
Peckham v. Continental Casualty Insurance Co., 895 F.2d 830,
835 (1st Cir. 1990):
[T]he doctrinal impetus for insurance bad faith
claims derives from the idea that the insured must be
treated fairly and his legitimate interests protected . .
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. . In other words, the justification for bad faith
jurisprudence is as a shield for insureds—not as a
sword for claimants. Courts should not permit bad
faith in the insurance milieu to become a game of
cat-and-mouse between claimants and insurer, letting
claimants induce damages that they then seek to
recover, whilst relegating the insured to the sidelines
as if only a mildly curious spectator.
Id. at 669-70.
An awareness of such cases as Wade and White, supra, can provide a
useful roadmap to both a discovery plan as well as potential trial themes.
3.

First-Party Cases

Although set-ups typically emerge in the third party context, set-ups also
occur in the first-party context; e.g., claims involving property, no-fault
automobile, or underinsured motorist policies. In the context of the insurance
contract, the insurer’s responsibility to act fairly and in good faith with respect to
the handling of the insured’s claim “is not the requirement mandated by the terms
of the policy itself – to defend, settle, or pay. “It is the obligation . . . under which
the insurer must act fairly and in good faith in discharging its contractual
responsibilities.” Chateau Chamberay Homeowners Ass’n v. Associated Int’l Ins.
Co., 90 Cal. App. 4th 335, 346 (Cal. Ct. App. 2001), as modified on denial of
reh’g (July 30, 2001) (citing California Shoppers, Inc. v. Royal Globe Ins. Co.,
175 Cal.App.3d 1, 54 (Cal. Ct. App. 1985)); see also Sanderson v. Am. Fam.
Mut’l Ins. Co., 251 P.3d 1213, 1217 (Colo. App. 2010) (UIM case in which the
court stated: “This duty of faith and fair dealing continues unabated during the life
of an insure-insured relationship, including through a lawsuit or arbitration
between the insure and the insure, although the adversarial nature of such
proceeding may suspend the insurer’s obligation to negotiate as a reflection of
good faith”).
In some states, in first-party cases, the duty of good faith and fair dealing
may not stop when a lawsuit between the insurer and insured is commenced,
because the claim is still in play. Steven Plitt & John K. Wittwer, A Critical
Review of the Practice of Setting Up Insurance Companies for Bad Faith, 32 No.
10 Ins. Litig. Rep. 299 (2010). The “plaintiff insured’s attorney has fewer
opportunities for creative set-up strategies, but the general approach is the same.”
Id. “Though the insurer’s acceptance of a settlement demand does not
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automatically extinguish the possibility of a later bad faith claim, as it does in
third-party cases, . . . settlement remains an outcome devoutly to be avoided.” Id.
As in third-party cases, a common set-up tactic in first-party context “is to
barrage the insurer with unsupported or inflated monetary demands, coupled with
short time deadline to pay.” Id. When making these requests, the insured’s
attorney will often threaten that delay in resolving the claim (on claimant’s terms)
will result in serious financial difficulties for the insured, including the inability to
obtain repair to damaged property or important medical treatments. A common
first-party scenario involves complicated property claims, especially where there
is reason to suspect claim inflation or even fraud. Id. In these situations, the
property owner is represented by a public adjuster, and is seeking substantial
recovery due to hail, wind, or fire loss. The estimators for each side use the
Xactimate software, yet, come up with materially different repair estimates. The
owner then demands an appraisal in the hope that the umpire will award the
higher amount or even “split the baby” in large claims where the estimates are
wildly different. As is evidenced by a recent decision of the Florida Court of
Appeals, the property appraisal process can give rise to bad faith litigation.
Cammarata v. State Farm Florida Ins. Co., No. 4D13-185, 2014WL4327948
(Fla. App., 4th Dist, Sept. 3, 2014) (Holding in the appraisal context that a bad
faith suit may rest on determinations of nothing more than 1) the amount of
damages determined by the umpire; and 2) that the insurer is liable to provide
coverage).
C.

Responding To a Bad Faith Set-Up

An insurer that receives a “short-fused” settlement demand, which
requires substantial time and information to evaluate, can attempt to extend the
offer in a reasonable manner, provided there are no prohibitive state statutes,
regulations or case law. E.g., Roberts v. Printup, 595 F.3d 1181 (10th Cir. 2010)
(Applying Kansas law and stating that a10-day demand was reasonable). In
response to the claimant’s initial demand, the insurer can, depending on the
circumstances, cite the fact that it has a duty to its insured to investigate the claim
fully, itemize the information it will need before it can respond to the offer, and,
in cases with more than one injured party, explain that a settlement of one claim
may expose the insured to a greater risk of excess judgment from other plaintiffs.
Stephen S. Ashley, Bad Faith Actions: Liability & Damages, § 10:5, “Common
Mistakes in Prosecuting Bad Faith Claims.” In response, plaintiff’s lawyers will
often ask for an estimate of how long it will take for the insurance company to
collect the necessary information, and add that to the time limit for accepting a
response. If the additional time is allowed to elapse without a response, this can
make the insurer appear unreasonable or indifferent to the insured. Id. Therefore,
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it is best for insurers to accurately estimate the amount of time required for
gathering the necessary records and information that they need to assess the
claim.
1.

Role of Plaintiff’s Counsel

“[I]n light of the purposes of the bad faith cause of action, courts cannot
presume that any failure to reach a settlement when the insurer did not meet a
deadline unilaterally imposed by the third-party plaintiff[’s counsel] . . . may
reasonably be blamed on the insurer.” Wade, 483 F.3d at 670. In defending such
actions, exposing the motive or ill intent of the designer of the scheme can be a
highly effective manner to prevailing in such suits, although not all courts agree
that such evidence is relevant. Some courts take the following position:
Generally, ‘[w]herever and whenever the standard of conduct is
“reasonableness,” such as concerning the liability insurer’s
settlement conduct regarding the underlying claim against the
policyholder, whether or not the injured claimant’s attorney wants
or intends to “set up” the liability insurer for bad faith is generally
immaterial or irrelevant or both.’ Typically, it is the insurer’s
burden of proof to show that realistically the injured claimant
would not have accepted the settlement offer. ‘Any doubt as to the
existence of an opportunity to settle within the face amount of the
coverage or as to the ability and willingness of the insured to pay
any excess required for settlement must be resolved in favor of the
insured unless the insurer, by some affirmative evidence,
demonstrates that there was not only no realistic possibility of
settlement within policy limits, but also that the insured would not
have contributed to whatever settlement figure above that sum
might have been available.’
Steven Plitt & John K. Wittwer, A Critical Review of the Practice of Setting Up
Insurance Companies for Bad Faith, 32 No. 10 Ins. Litig. Rep. 299 (2010)
(citations omitted); see, e.g., Miller v. Byrne, 916 P.2d 566, 576 (Colo. App.
1995), as modified on denial of reh’g (Oct. 5, 1995) (noting that the motivation or
intent for a bad faith claim does not meet the tests of legal materiality or logical
relevance).
Other courts, however, have found that the motive or intent of plaintiff’s
counsel is relevant. For example, in Wade, supra, the court explicitly
acknowledged that it was “an admitted fact that the Plaintiff’s motive in refusing
[the insurer’s] settlement offer . . . was to set up a bad faith claim against the
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insurer.” Wade, 483 F.3d at 673. Also, in Miel v. State Farm Mut. Auto Ins. Co.,
912 P.2d 1333 (Ariz. Ct. App. 1995), the plaintiff set a time limit on settlement
demand to a tortfeasor’s insurer, and then refused the insurer’s acceptance when it
was only twelve days late. The court held that testimony regarding claimant’s and
her attorney’s motives were relevant as to whether the insurer acted in bad faith
when it failed to settle within policy limits. Id. at 1339-40; see also Glenn v.
Fleming, 799 P.2d 79 (Kan. 1990) (premature settlement offer had conditions
attached to it, and was only open for two weeks; it was not bad faith for the
insurer to reject the initial demand); King v. Allstate Ins. Co., No. 11-CV-00103WJM-BNB, 2013 WL 4461593, at *3-4 (D. Colo. Aug. 20, 2013) (ruling that the
intent of plaintiff’s counsel admissible because plaintiffs have burden of proving
all damages were caused by insurer, and that insurer showed that the claimants
were not permitted to settle without their counsel’s consent).
If the claimant’s lawyer has injected himself into the claims process, as is
often the case, the insurer should also consider whether that counsel is a necessary
witness in the subsequent bad faith trial. A dual role by counsel as witness and
lawyer will disqualify the lawyer from participating as an attorney in the bad faith
trial. Id.; see, e.g., Model Rule of Professional Responsibility, 3.7 (“A lawyer
shall not act as advocate at trial in which the lawyer is likely to be a necessary
witness unless . . . .”). Even if the attorney is allowed to both testify and
advocate, this is likely to give the jury doubts as to the attorney’s credibility and
bias. Ashley, Stephen S. Ashley, Bad Faith Actions: Liability & Damages,
§ 10:5 “Common Mistakes in Prosecuting Bad Faith Claims.” In defending the
bad faith set-up, counsel for the insurer should consider issuing a subpoena to the
plaintiff ‘s lawyer from the underlying action, being sure to ask for the fee
agreement. Such agreements may indicate the set-up intent from the very
beginning of the tort case.
2.

Role of Experts

Once it becomes clear that a bad faith case is inevitable, i.e., that the
underlying case is really about the ancillary set-up case, rather than simply
resolving the original claim, insurers should consider retaining a bad faith defense
counsel, as well as appropriate experts. In making the expert retention decisions,
insurers should consider an expert not only with expertise in insurance claims
handling standards, but also in underlying the various disciplines at issue with the
claims adjuster (e.g., traumatic brain injury, accident reconstruction, accounting,
life care).

8

3.

Settlement

While the issue has not been addressed in all jurisdictions, occasionally
insurers respond to a bad faith claim by attempting to pay the policy proceeds in
exchange for the release of the bad faith claim. Nat’l Ins. Ass’n v. Sockwell, 829
So. 2d 111 (Ala. 2002); see also Steven Plitt, Are UM/UIM Insurers Obligated to
Advance to Their Insureds Undisputed Partial Payments Before Total Claim
Value is Determined?, 36 Ins. Litig. Rep. 49 (2014). However, where the tort
liability is clear, making the settlement of a bad faith claim a condition to
settlement of the policy claim can itself constitute bad faith, or violate state unfair
claim settlement practices. Stephen S. Ashley, Bad Faith Actions: Liability &
Damages, § 10:7, “The Decision to Sue.” To avoid bad faith liability, insurers
should consider the following:
In the adjustment of any claim, and especially in those identified as
potential bad faith cases, the insurer’s agents have the job of
processing the claim without committing a specific act that the
plaintiff’s attorney can point [to] to persuade the jury that the
insurance company acted in bad faith. This means treating the
insured with the utmost courtesy, even though the adjuster believes
that the insured is trying to defraud the insurer. The insurer must
remain receptive to the insured’s every offer of evidence to support
his claim and must follow up every lead to its logical conclusion.
The person in charge of the claim must remember at all times that
if the insurer denies the claim, the most eloquent witness for or
against the insurer will be the claims file. The adjuster must
exercise great care to avoid any appearance of unreasonableness in
the file. The adjuster must act promptly in carrying out his
investigation, arranging the insured’s examination under oath,
deciding whether to pay or deny the claim, and communicating the
decision to the insured. The lawyers and claims agents responsible
for adjusting a claim must know the local unfair claim settlement
practices statute inside and out and make sure to adhere to it.
Stephen S. Ashley, Bad Faith Actions: Liability & Damages, § 10:37, “Avoiding
Bad Faith Liability.”
4.

“Comfort Letters”

When confronted with policy limits demands that appear unjustified based
on the circumstances, some insurers issue a comfort letter, sometimes referred to
as a “blue sky” letter, to the insured. Such letters generally assure the insured that
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in the event of an excess verdict, the insurer will indemnify the insured for the
excess. The admissibility of such letters, or lack thereof, at trial is not well
settled. As one federal trial court noted in connection with the issue of whether
the absence of such a letter was admissible, all such testimony would do is
“enumerate a list of things that [an insurer] hypothetically ‘could have’ or ‘should
have done.’” King v. Allstate Ins. Co., No. 11-CV-00103-WJM-BNB, 2013 WL
4461593, at *6 (D. Colo. Aug. 20, 2013). The trial judge in King reasoned that
such letters were not required under applicable state law. Accordingly, the court
did not permit the plaintiff to introduce testimony related to the absence of a
“comfort letter”, citing F.R.E. 403 and ruling that such testimony would unfairly
prejudice the insurer, could confuse the jury, and would be a waste of time. Id.
III.

RELEVANT CASE LAW

While Wade, supra, has been mentioned above, it is worthy of fuller
treatment here. In Wade the Tenth Circuit Court of Appeals affirmed summary
judgment in favor of the insurer on plaintiff’s claims of bad faith. Wade, 483 F.3d
657. There, the plaintiff brought a bad faith claim stating that the insurer had
delayed in accepting his settlement offer, which caused the insured to receive a
judgment in excess of coverage limits. The plaintiff brought a “tort suit against
the insured[,] demand[ing] a policy-limits settlement shortly after an automobile
accident where liability and causation were vigorously disputed.” Id. at 660. The
plaintiff offered a settlement, “but did not provide relevant medical records, [and
then] withdrew the settlement offer before giving the insurance company the
medical records or providing medical releases.” Id. Once the insurance company
received the medical records, it made a policy limits settlement offer, but the
plaintiff refused the offer because he hoped for a much larger award based on his
bad faith claim. Id. The court held that making the “insurance company liable for
the excess judgment against the insured under these circumstances would be
inconsistent with the cause of action for bad faith.” Id. at 674. The court noted
that “[b]ecause the duty of good faith is an obligation arising from the contract
itself, general principles of contract law apply, including the required elements of
causation and damages.” Id. at 673 (citations omitted). In addition, “there must
be a causal link between the insurer’s conduct and the excess judgment against
the insured.” Id. at 674 (quoting Hawkins v. Dennis, 905 P.2d 678, 690 (Kan.
1995)). The court further explained that:
There are a number of reasons why an insurer’s delay in
attempting to settle a claim might set up a natural and continuous
sequence of events that causes a claimant to reject a policy-limits
settlement offer that he would have accepted earlier. For example,
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a claimant who has invested time and resources preparing for trial
might want the settlement agreement to reflect those added
expenses . . . . But if a claimant arbitrarily withdraws an initial
settlement offer and later rejects an identical proposal from the
insurer, the claimant’s conduct is the legal cause of the failure to
settle.
Id. It is worth noting that the Wade opinion was written by former Tenth Circuit
judge Michael McConnell, a highly respected jurist, constitutional law scholar,
and current Director of the Stanford Constitutional Law Center. Of course, Wade
is no panacea, but it is worth knowing well for practitioners in the area. Compare,
Roberts v. Printup, supra.
In Porter v. Okla. Farm Bureau Mut. Ins. Co., the Supreme Court of
Oklahoma upheld the lower court’s dismissal of the plaintiff’s bad faith claims.
Porter v. Okla. Farm Bureau Mut. Ins. Co., 330 P.3d 511 (Okla. 2014). In this
case, sewage had damaged the plaintiffs’ home. Id. at 512. Plaintiffs claimed that
the insurer was obligated to pay based on statements in an unpublished opinion of
the Oklahoma Court of Appeals. Id. at 518. The Supreme Court of Oklahoma
held that “[f]ailure to follow persuasive authority that did not constitute the law at
the time of an insurer’s resistance to payment does not constitute an act of bad
faith.” Id.
In Lloyd v. Allstate Ins. Co., 275 P.3d 323 (Wash Ct. App. 2012), the
Washington Court of Appeals upheld summary judgment finding that the insurer
had not acted in bad faith. The plaintiff owned a vehicle that was involved in an
accident. His insurance policy allowed him to collect the “Actual Cash Value” of
his vehicle. The plaintiff was dissatisfied with the amount that the insurer offered
him for his car, and he sued the insurer for bad faith. Id. at 324 -26. The plaintiff
claimed that the insurer had acted in bad faith when it neglected to call him or his
attorney for settlement negotiations. Id. at 327. The court found this argument
unpersuasive. There was evidence in the record that the insurer had offered the
plaintiff $6,654.63 for his car, and that in response, the plaintiff told the insurer to
expect a call from his attorney and hung up the phone. The court held that it was
reasonable “for [the insurer] to await contact from the as yet unidentified attorney,
rather than to call [the plaintiff] back to try and settle the claim.” The court
further found that, after the plaintiff hired an attorney, the insurer had properly
retained an appraiser the same day that said attorney requested an additional
appraisal. Id.

11

In Glacier Const. Co. v. Travelers Prop. Cas. Co. of Am., 569 F. App’x
582, 584 (10th Cir. 2014), the Tenth Circuit upheld a lower court decision
dismissing plaintiff’s bad faith claims. . In this case, the plaintiff claimed that the
insurer had acted unreasonably for several reasons, including that the insurer had
taken four months to deny the claim, allegedly never inspected the job site that
was the nexus of the claim, and had refused to pay the claim even after the lower
court had found that the policy covered the incident. Id. at 589. Despite
plaintiff’s claims, the Tenth Circuit held that the insurer had acted reasonably
because there was evidence in the record that the insurer had conducted an
investigation during the four months with regular contact with the plaintiff, had in
fact inspected the job site, and had not paid the plaintiff because the amount of
damages was in dispute. Id. at 590.
In Shields v. Ent. Leasing Co., 161 P.3d 1068, 1074-75 (Wash. Ct. App.
2007), the Washington Court of Appeals held that the insurer did not act in bad
faith or violate the state consumer protection act. . The renter of a car claimed
that the insurer had to provide third-party liability coverage, even though the
renter had not purchased the coverage. Id. at 1075. The insurer responded to the
renter’s claim for third-party liability coverage, contacted the renter four days
after the demand for coverage, and informed him that the company was denying
coverage because the renter had failed to purchase supplemental third-party
liability protection. Id. The insurer also sent a letter confirming the denial of
coverage the following day. Id. Based on the insurer’s prompt actions, the court
held that the insurer had not violated the state consumer protection act or acted in
bad faith. Id. This case illustrates that a swift and well-documented response to
an insured’s claims will greatly aid the insurer in defending a bad faith claim.
In Williams v. Am. Family Mut. Ins. Co., 101 F.Supp.2d 1337, 1342 (D.
Kan. 2000), the Kansas District Court granted summary judgment in favor of the
insurance company in a bad faith action, despite refusal of a settlement offer and
an attendant excess judgment, where the insurer made a reasonable request for
additional documentation and the plaintiff's attorney failed to supply it. See also
Smith v. Blackwell, 791 P.2d 1343, 1347–49 (Kan. Ct. App. 1990) (upholding a
bad faith claim where plaintiff’s counsel “furnished all requested medical reports,
agreed to extend time if significant progress toward settlement was being made,
and did not file suit ‘precipitously,’” but where the insurer did not offer to settle
until after the suit was filed).
In Schussler v. Wolter, 310 P.3d 151 (Colo. App. 2012), the Colorado
Court of Appeals upheld a jury verdict finding an insurer had acted in bad faith in
the context of a first-party workers’ compensation claim. The plaintiff, “a
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property maintenance worker, was injured on the job while installing a swamp
cooler.” Id. at 157. The workers’ compensation carrier initially denied the claim,
asserting that the injury was preexisting and that the plaintiff was not working for
the insured company at the time of the accident. Id. A jury found that the insurer
had improperly denied the claim and awarded the plaintiff $375,000 in damages
on his bad faith claim. Id. The insurer moved for a directed verdict or judgment
notwithstanding the verdict, claiming that its denial was “fairly debatable,” and,
therefore, not bad faith under Colorado law. Id. at 161. However, the fact that
coverage is “fairly debatable” defeats a bad faith claim as a matter of law “only if
the evidence of the reasonableness of [the insurer’s] conduct was undisputed, and
only if a reasonable person could not reach the same conclusion as the jury, when
viewing the evidence in the light most favorable to [the insured].” Id. at 162. The
court held that the “fairly debatable” standard is the correct test for bad faith in
denial of coverage in the first-party context, but found that in this case, a
reasonable jury could disagree as to whether the coverage was “fairly debatable.”
Id. The court based its finding on the fact that “three . . . physicians . . . [had]
stated that [the plaintiff] had suffered a work injury, and [the insurer’s] own
claims representative initially confirmed that there was a valid claim.” Id. It is
noteworthy that securing a “fairly debatable” or equivalent jury instruction, where
allowed, can be central to the defense of a set-up case.
IV.

CONCLUSION

The stakes in bad faith litigation are high for the insurance industry. The
allure of a lucrative bad faith verdict can create an incentive to orchestrate a bad
faith set-up. The signs of a set-up must be recognized early so that the insurer can
take all reasonable steps to defend the set-up. If litigation ensues, defense counsel
should be positioned to present evidence of the set-up, and argue that litigation
created by lawyers, for the benefit of lawyers, should not be tolerated.
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INTEROFFICE MEMORANDUM
TO:

Martin J. Kravitz, Esq.

FROM:

Associate Attorney

SUBJECT:

PHONEY EXPERT

DATE:

11/18/2014

...
Phoney Expert is an expert witness, primarily retained by Plaintiffs, specializing in cases
involving negligent security or premises liability. His CV is quite extensive, and he is been retained
to render expert opinions/testimony in over 40 cases. On paper, it appears that Expert’s
qualifications and professional experience deem him as a competent expert witness. However, a
detailed analysis of his certifications, prior testimony/opinions, and educational/professional
pedigree suggest he is not a competent expert witness. His expertise is premised on lay person
certifications, overstated teaching credentials, and exaggerated work experience. His expert opinions
are nothing more than verbose and convoluted determinations that are conclusory and
unsubstantiated in nature. As such, we have prepared this memorandum as an impeachment tool
for use in any matter in which Expert is retained.
This Memorandum serves as a condensed synopsis of expert witness, Phoney Expert,
providing a laundry list of his educational background, professional certifications, professional
background, his credentials as an instructor, and his credentials as a retained witness in prior matters.
We have combed through the voluminous documents gathered by this office, including prior
deposition transcripts, trial transcripts, expert reports, and a list of cases in which Expert has been
retained as an expert, and created this memorandum as a reference. This memorandum summarizes
the salient details pertaining to Expert’s history and qualifications as a security expert, and provides
potential areas in which we may be able to impeach his credentials resulting in having him excluded
as an expert witness.
I.

RETENTION AS AN EXPERT

Since 1998, Expert has been retained to render expert opinions primarily in cases involving
negligent security or premises liability. See, e.g. Expert’s Overview of Cases as Expert and Percipient
Witness, Bates nos. Expert 001355-001361. Importantly, the majority of cases in which Expert has
been retained have been to render an opinion and/or testify on behalf of the plaintiff. Upon being
retained in a case, Expert will review records provided to him by plaintiffs and generate an initial
preliminary report. Expert’s reports are all prepared in similar fashion. First, the report sets forth
the issues at hand, providing a brief summary of the incident. Next, he provides his observations,
and provides a list of his sources of information, knowledge, and experience that contribute to
making his findings. For example, his reports provide the following:

(1)

My professional experiences in gaming and hospitality spanning over 15 years
of active service, including the opening of one mega-resort, one boutique
resort, one feature resort, and one local resort.

(2)

My professional experience designing, drafting, and writing the MGM Grand
Standard Operating Procedures Manual for the Security Department in 1993.
That SOP manual is now used in part and/or whole in over 25 American and
Native American gaming hospitality resorts, including several nightclubs,
throughout the United States, Puerto Rico, and Australia.

(3)

My professional experience designing, drafting, and developing an advanced
gaming and hospitality security/loss prevention training course used at the
Community College of Nevada, the MGM Grand Hotel & Casino, and in
varying degrees at over 15 other American and Native American gaming
properties.

(4)

My professional experiences in security and loss prevention management,
executive protection, and academic research and instruction for
approximately 25 years.

(5)

My professional experiences conducting over 125 security surveys, threat
assessments, loss prevention, audits, and risk analysis.

See Preliminary Report in Nieva v. Tahiti Village Vacation Club and Consolidated Resorts, Bates no. Expert
001499. Several of his reports contain some derivation of the above. See, eg. Preliminary Reports in
Anderson v. Mandalay Bay, Born v. Wal-Mart, Heintz v. Budget Suites, Abramowski v. Rancho Mesquite,
Valdez v. Rio Bates Nos. Expert 001363, 001297, 001429-30, 001513-14, 001550.
A cursory review of the reports suggests Expert has crafted a comprehensive and detailed
report supporting an objective conclusion. However, a closer analysis reveals the reports are riddled
with conclusory commentaries and unsubstantiated opinions. Expert also frequently relies upon
undisclosed police reports for “similar incidents.” Rather than assess the facts and conduct a
thorough review to reach an objective conclusion, these preliminary reports suggest Expert has a
certain conclusion in mind and will use the facts to arrive at such. Moreover, his reports are often
indecipherable and unintelligible as reliable expert opinions. For example, Expert sets forth
diagrams and matrices as evidence of his methodologies (often referred to as Metrics); however, it is
nearly impossible to ascertain the function of such metrics and how they contribute to his ultimate
determination. Consequently, his reports cannot stand alone without explanation from Expert in
the form of deposition testimony or otherwise, a violation of Nevada Rule of Civil Procedure
16.1(a). Moreover, Expert’s reports are nothing more than verbose and circular assertions with no
factual explanation of how he arrived at his conclusions. As such, Expert’s expert reports are
meaningless exercises in making blanket assertions of liability.
II.

EDUCATIONAL BACKGROUND

Expert has not received a degree from any 2 year or 4 year university or college. He received
his high school diploma from Bishop Fallon High School in Buffalo, New York. See Deposition
Transcript for Haron v. Nevada State Bank at p. 9:10-14. Expert claims to have attended courses at
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State University of Buffalo for less than two semesters. Haron at p. 8:12-19. He then went onto the
University of Houston, and took a course in loss prevention from the Hotel Management School for
one semester. Id. at p. 21-9:4. Expert’s resume contains proclamations that he enrolled in courses at
Texas A&M and UNLV; however, these were not courses provided in the curriculum. They were
merely courses that were “hosted” by the schools. Id. at p. 106:1-7. In fact, Expert testified he has
never been enrolled at Texas A&M and never received a grade from anyone at Texas A&M.
Similarly, he was never enrolled as a student at UNLV and never received a grade from such. Id.
A.

Expert as an Instructor.

Expert lists in his CV and has testified on numerous occasions as to his experience as an
instructor. He maintains that he is currently the Senior Instructor at the Institute. Expert CV, Bates
No. 001520. Additionally, Expert has testified that he served as a senior staff instructor for the Las
Vegas Metropolitan Police Department. Trial Transcript from Valdez v. Rio Properties, Bates no.
Expert 001561. According to Expert’s CV, he served as a Staff Instructor for the Department of
Hotel Management at UNLV from 1997-2001. Expert CV, Bates No. Expert 001520. Additionally,
Expert claims to presently serve as a Staff Instructor for Public Safety at the Community College of
Southern Nevada (CCSN), and has been since 1999. Id. He has testified to this as well, claiming
that he taught for five consecutive years at University of Nevada, Las Vegas in their “Hotel-Motel
College,” and concurrent with that, just slightly over seven years with the CCSN. Id. at Bates no.
Expert 001562.
However, UNLV has no records of Expert teaching at all at the university. See Deposition
Transcript of Expert, dated September 11, 2008, at p. 108:16-17. Expert has testified as to his status
as an adjunct professor in the Smith v. Walmart matter, adding he taught courses that were not
accredited at the executive security international in Colorado. Deposition Transcript of Expert,
dated September 22, 2008, at p. 20:22 - 21:6. As to Expert’s UNLV tenure, he claimed he is an
adjunct professor and taught loss prevention and innkeeper law for approximately 10 semesters. Id.
p. 22:12-16.
B.

The Institute

According to Expert’s CV, he has held the position of Forensic Analyst & Senior Instructor
at the Institute. See CV, Bates No. Expert 001325. However, Expert has testified that there is no
physical institute, and that he is the institute. The institute is a sole proprietorship. Expert conducts
seminars/mobile training programs and uses the Institute as the name for publishing purposes. He
is the only “employee,” and the location of the institute is 8000 West Expert Road, Las Vegas
Nevada, his place of residence. Additionally, Expert does not have a professional business license to
provide security consulting services.
III.

PROFESSIONAL BACKROUND/PROFESSIONAL CERTIFICATIONS

Expert claims he is a veteran in the security tradecrafts with over 25 years of active service
involving research, writing, teaching, consulting, and protecting. Expert CV, at Bates No. 001518.
Moreover, he claims he has conducted senior management-level seminars throughout the United
States, Puerto Rico and Australia on behalf of private organizations and governmental tourism
ministries. Id. Furthermore, he has provided consultative and protective services to private
companies, corporate executives, high-profile celebrities and public agencies. Id.
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Expert claims to hold several security and risk management certifications coming from
internationally chartered organizations. The following are certifications in which Expert claims to
have received:
(1)

The Associate in Risk Management from the Insurance Institute of America.

(2)

Certified Hospitality Educator from the American Hotel Association.

(3)

A Certified Protection Professional (CPP) from the American Society for
Industrial Security.

(4)

Certified Defensive Tactics Instructor, alleging he teaches others how to
utilize police defensive tactics sciences in the private sector for self defense
and handcuff application as well as weapons disarming.

(5)

Certified Protection Specialist (CPS) at an executive protection school in
which he is a staff instructor.

Expert is not licensed by the State of Nevada as a security consultant. In fact, Expert does
not have any professional licenses, and he has no military or police training.
A.

Requirements for Certifications

Expert has a propensity to flaunt his certification credentials. However, the requirements
for “earning” the certifications are fairly rudimentary and mostly involve passing a multiple choice
exam. The following is a brief description of the requirements for attaining Expert’s certifications:
(1)

Associate in Risk Management: 2-hour exam consisting of 85
computer administered, objective multiple-choice questions. See
Associate in Risk Management Program Sheet, Bates No. Expert
000146-000147.

(2)

Certified Hospitality Educator: Attend 2 ½ day workshop, take
written examination (pass/fail), conduct a videotaped classroom
demonstration, and have at least 5 years in the hospitality industry
(no college degree required). See CHE Application Form, Bates Nos.
Expert 000048-000056.

(3)

Certified Protection Professional: Does not require degree from an
accredited institution, 7-9 years of security experience, 200 multiplechoice question exam. See ASIS International Eligibility CPP
Requirement Form, Bates Nos. Expert 000063-000075.
In
deposition testimony, Expert claims one must take a 2-week
preparation course and that the exam is 8 hours.

(4)

Certified Protection Specialist: Claims he attended a 2-week course,
then completed the rest of the program through a “home study
program” for 2 years. See Deposition Transcript of Expert in
Hechtkopf v. MGM at 87:21-88:17.
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As such, any person having security experience and the will to study for a pass/fail
examination can acquire these certifications. Again, Expert does not have any professional
licenses.
IV.

DEPOSITION QUESTIONS/AREAS OF IMPEACHMENT
The following is a suggested line of questioning to impeach Expert as an expert witness:


What year did you graduate high school?



What year did you graduate college?



What degrees from accredited post-secondary schools do you hold?



Which states are you licensed in as a Private Investigator?



Which casino/resorts use the Tier I, II, III system?



Which casino security op did you run?



Which of your opinions are legal opinions?



Have you ever been enrolled as a student at Texas A&M?



Have you ever been enrolled as a student at UNLV?



Are you a Buddist priest?



Have you ever handcuffed someone not in a training exercise?



Have you ever shot someone not in or for a training exercise?



Have you ever tazed someone not in or for a training exercise?



How many years did you serve in the military?



How much time did you spend in the police academy?



Have you ever used security officer communication devices (microphone &
earpiece) in an actual security setting?



What is the Institute?



How many employees work for the Institute?



Are you licensed in any state as a Security Consultant?
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Are you qualified to perform Crime Risk Assessments in Nevada or any
other state?



What is your understanding of hotel security’s standard of care?



Has any court qualified you to testify as an expert as to the standard of care
in a retail parking lot?
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PRIOR DEPOSITION ANALYSIS
Exclusion as an expert
Active shooter and armed casino guards
training materials – station casinos

Exclusion, Experience, and Credentials
Master
Bates

Case cite

Issue
High school diploma from Bishop Fallon High in Buffalo, NY
Some college (beginning Buff State, State Univ. Of NY) but no
degree
Zen Buddhist Priest of Hsu Yun Order, March 2005

236:24 –
237:13

Part-time constable in Harris County, Texas; mainly a process
server; had handcuffing training, but never handcuffed anyone
Holds no Nevada license (e.g. not a licensed private investigator)

Bennett 6:6-9

Usually opinions limited to security training.

Bennett
16:11-22

Tracks how to handle emergency situation for Stratosphere.

Bennett 18:16

No involvement in Stratosphere’s on-going security operations.

Maslin 14:811

Only provided training for security department.
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Maslin
217:11-25219:1-12

During the Tyson/Hollyfield fight, when the riot started breaking
out, Phoney Expert disregarded a radio call from dispatch for every
officer available to leave their designated posts if authorized by the
Zone Manager. To assist security officers at the valet and the port
cochere in the lobby. He responded to people asking him if he
knew what was happening inside the hotel by saying that he didn’t
know and that he didn’t care because it was his zone.

Maslin
219:24-25220:1-5

After Phoney Expert’s tent hud, he had been commissioned as a
press tent, he then instructed his continency of security officers and
remaining Metro police officers to assist in any way that they could
at the port cochere.

Maslin
220:12-20

The approximate time that he waited from the first call to the
closing of the tent was 30-45 minutes.

Maslin
221:5-8

He left approximately 10-15 minutes after his officers were
released to go assist, which put his arrival back at the hotel
approximately an hour later after he heard the call.

Maslin
279:16-25

The placement of MGM security staff in the hotel for the Barbara
Streisand event and the Hollyfield/Tyson II fight were operational
issues that came under Art Steele and David Austin’s jurisdiction,
where they made the placement and the allocation of manpower
and how it would rotate. Phoney Expert is unable to comment on
whether there is a radical error, similar difference or common
denominator between the placement of security for the Streisand
event and the Hollyfield II fight.

Maslin
469:16-23

Phoney Expert considers his expertise in special event planning as
moderate, where he states it is a highly specialized domain.
Between a scale of non-slight, moderate in ___________, considers
himself to be in the moderate degree, where more extensive and
intensive preparation are needed. In his words, five people who
can provide it.

Maslin
470:19-25

In terms of special events security planning, his experience
involves acting as an adjunct to a planning team for his clients in
either family or group of musicians or political officers where they
would offer and provide specialized protection of emergent existing
of ______ security plan.

Maslin
471:1-4

In terms of large crowd ______ for large events, he considers
himself a competent specialist at a moderate level.
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Maslin
471:14-19

The basis for his rating would be his 12 _____ of experience
provided at MGM as was as an executive protection specialist and
in teaching courses throughout the state of Nevada and to casinos
in the state of Nevada.

Maslin
477:8-16

Phoney Expert brings his concerns as a risk management specialist
based on having completed extensive courses and studies on the
subject, having read extensively on the subject, and applying this
information to what he thought the company had been ignoring in
terms of environmental markers. He admits that he was not in
operations but he was in training.

Maslin
528:10-18

In general, MGM senior management team would not solicit advice
from Phoney Expert although he would always offer his shared
incites, opinions, and beliefs about what was occurring in the
industry.

Maslin
543:12-25544:1-3

Phoney Expert had formed his tier I, tier II, tier III idea based on
the concept first formulated by The Friedman Group. MGM had
retained The Friedman Group who implement their strategies and
the University of Oz concept that allowed adults to learn along a
steady continuum. Phoney Expert simply happen to label it, tier I,
tier II, and tier III to match police officer standard training
consistent with what has been established in the state.

Maslin
618:6-23

When the call came from Austin for all available security to leave
their posts and immediately proceed to the lobby to help with the
riot that was breaking out, Phoney Expert had ordered his men back
to tent because he hadn’t heard the radio call. He threatened to
terminate all of them if they didn’t come back. They returned.
When he heard that Mr. Austin had authorized all available
personnel to leave their posts, he ordered five of the security
officers to go.

Cernigilia
395:4-13

Phoney Expert served as the director of security at the Dunfey &
Radisson property in Houston in 1984 and 1985, but since then he
has never served as the security director at any property.

Cernigilia

At the Dunfey & Radisson property, it is a non-gaming
establishment in Texas so there is no gaming. It is a hotel. He
would have been director of security for 3-4 months.
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Cernigilia
440:16-25441:1-12

After the Tyson/Hollyfield II fight, Phoney Expert was contacted
by several firms for his assessment of potential claims against
MGM. He was not retained by anyone in that case, but he learned
from the plaintiffs and defense attorneys how different fact patterns
come together which he will refer to as differentials. He stated that
each one of these differentials has to be treated differently where at
the pursuit of each one involved different _____ entirely from the
standpoint of either prosecuting them or defending them.

Cernigilia
469:4-17

An interview, an evaluation or a report from MGM of Phoney
Expert’s performance where it stated that he had failed to gain the
trust and respect of other managers and supervisors in the
department and seems not to respect managers and supervisors and
their responsibilities, Phoney Expert would absolutely agree with
those comments.

Cernigilia
475:10-25476:1-8

Some of the issues that Phoney Expert had with Austin and
Graham concerned the training known as Tier II, where he stated he
had spent months ramping up and preparing to roll out Tier II when
investment of certain amount of MGM resources as well as his own
sweat equity with some people outside the company, but Mr.
Graham and Mr. Austin felt that it was not required because of the
on-the-job training component of the job. He disagreed with them.
He made some recommendations which they turned down. The tug
of war with them continued until the day he left.

Cernigilia
476:15-25

Phoney Expert states that the tug of war had nothing to do with him
leaving the company a month later, but he believes he left because
the company was downsizing. He had reached 95% of Tier I
training. Outside associated and his friends were warning him that
unless they wrapped up the new Tier II, he pretty much could start
counting his days. All of those predictions actually ended up
coming true.

Cernigilia
477:25478:1-12

In response to the evaluation that said Dave needs to plan more
tactical approach, Phoney Expert responded that the previous
security management took great umbrage that he would enter their
offices without first making an appointment and first going through
the chain of command so they implemented a series of Robert’s
rules and protocols which he felt were asinine by any standard. So
the tactical approach meant that he would approach Dennis Dave,
tell him that they are full of crap, and they should cut through the
formalities, and let’s take care of business, which he states was a
sign of disrespect.
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Cernigilia
479:9-25480:1-19

Since July 9, 2004, Phoney Expert has probably been retained in
probably 10-11 cases. He has always been retained by the plaintiff
in personal injury cases where almost every case had the underlying
issue of premises liability security

Cernigilia
489:19-25490:1-19

When asked why he didn’t list the Maslin v. MGM deposition,
Phoney Expert stated that he thought it was on his new list, and it is
more oversight on his part, and it had nothing do with his testimony
as an expert. [It doesn’t appear on his current list either.]

Industry
Cernigilia208
:19-25-209:113

Phoney Expert has written materials that most standards exist that
address the adequacy of security in hotels and he also teaches that.
He has tried to get standards passes, but he has been unsuccessful.

Cernigilia
214:21-25215:1-9

To the best of Phoney Expert’s knowledge, there are no local,
regional, or federal laws or state laws that state the standards that
have been passed into law dealing with the adequacy of security
protected guests in hotels from criminal acts. He believes that
United States Code, OSHA, Title 29, Sec. 1910 is a standard which
requires employers to have emergency plans to deal with
foreseeable crises as well as the ability to evacuate the building in
the event of the crisis cannot be contained. He states that this deals
with criminal conduct because it deals with any crisis that can put
the employees at risk which by logical extension would include
acts of criminality that impose a risk on the employees of a
business.

Cernigilia
239:2-13

He says there is nothing in the Nevada statutes other than Chapter
651 that deals with innkeeper regulations that would have any
bearing on a standard for a hotel’s duty to protect a patron from a
third party.
Phoney Expert developed the “Tier I, II, and III” designations; no
Las Vegas resort implements his system of training

Cernigilia
271:8-16

No strip casino has adequately trained its security officers to
date because none has ascended to the tier III training.
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Cernigilia
271:17-22

It is his belief over time with legislation and litigation sufficient
modus operandi will move the industry along.

Cernigilia
335:15-17

Negligence only arises when ultimately the failure to performance
to a standard written or otherwise results in harm.

Cernigilia
440:16-25441:1-12

After the Tyson/Hollyfield II fight, Phoney Expert was contacted
by several firms for his assessment of potential claims against
MGM. He was not retained by anyone in that case, but he learned
from the plaintiffs and defense attorneys how different fact patterns
come together which he will refer to as differentials. He stated that
each one of these differentials has to be treated differently where at
the pursuit of each one involved different _____ entirely from the
standpoint of either prosecuting them or defending them.

On the Job Training
Bennett 72:411

Bloom’s texotomy are levels that go up the cognitive scale to make
decisions predicated upon prior experience and new information
gained to make appropriate decisions.

Bennett
72:14-2574:1-23

Security officers make decisions where they need fundamental
knowledge of laws governing this behavior, as well as behavior of
guests. Also need to have knowledge of company’s policies and
use knowledge to evaluate behavior.

Maslin 25:919

Even without on the job training, security officer picked up tier 2
on the job training, being polished in the field.

Maslin
33:17-19

Security officers receive an awareness level to lay the foundation
for level 2.

Maslin
61:13-22

All information variables that could effect anticipated
performances to help prepare for contingencies add value to
people’s ability to make decisions.

Maslin
67:11-18

MGM drew reasonable conclusions from past experience with
crowds.
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Maslin
557:19-25558:1-3

In terms of a person enhancing their current skills as through
repetition, application, or bringing out a more refined
characteristics of the job, officers are polished in doing their job
every day.

Cernigilia
120:20-25

He agreed that when he was assessing security for events at MGM,
he would base his security insights on prior experiences. He states
that this is a component of calculation.

Cernigilia
121:6-9

Prior experience is the point where you start, it is not point where
you end, but you do start there. It is an integral part of the calculus.

Past Use of Liability
Bennett
45:11-20

Incident report no prepared properly.

Bennett
48:19-25

Video quality was very poor.

Cernigilia
55:22-2556:1

Phoney Expert found that Harrah’s was negligent in equipping and
outfitting the protective personnel in a manner that would have
prohibited them from effective intervening in a threatened
environment that occurred in this incident.

Cernigilia
57:10-2560:1-20

In terms of hardware, he says that Harrah’s could have equipped
their security guards with less than lethal technology, such as a
baton or a billy club or some type of impact weapon, or some type
of chemical irritant, or some type of electrical stun gun. He stated
that these technologies used to overpower and overcome an
adversary. He also stated that they should have been equipped with
some type of protective armor, or some type of protection vests.
He also stated they should have had some type of hand-held metal
detector.

Cernigilia
62:4-13

He thinks that in terms of casino security, these handguns within
the property is a handicap since most of the security issues will deal
with empty hand issues such as pushing, shoving, breaking up
fights, etc. However, he stated outside in the parking lot areas
where crimes increase in frequency and in severity, he stated that
these type of guards needed guns.
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Cernigilia
64:13-18

He stated that the occasional presence of police officers on the
property is insufficient because Metro does not take up residency at
the property.

Cernigilia
69:10-18

Phoney Expert opined that given the size, scope and nature of the
special event at River Run, the management did not provide
adequate number of security personnel either proprietary or in
contract to be able to respond to emergency situations as well as
provide coverage for the entire 50 acre facility.

Cernigilia
256:21-25257:1-5

For every case that Phoney Expert has been retained on, the issue
of security trainers or security policies and procedures are an issue.
In every case, he concluded that the property fell below the
standard of care.

Cernigilia
321:21-25322:1-13

Phoney Expert draws a reasonable inference from collective
omissions of discussions between people within Harrah’s about
firearms or extra security as evidence that management did not
consider those options. Management’s lack of a decision is a
negative affirmative decision. Therefore, if the record doesn’t
point, infer, allude, or ______ such a decision-making process, he
assumes those conversations didn’t take place. If he was presented
with review, analysis and consideration process that included
people and methodologies, then he would have to amend that
opinion.

Cernigilia
249:5-17

Phoney Expert stated that failing to use standardized criteria for
determining the proper selection of strategies and using antiquated
methodologies appropriate for a more benign environment or
negligent. This assumes a near aesthetic environment from the
previous years. If Harrah’s had established a method for examining
the environment, they would have found instability factors that
simply would have alerted them to what worked in the past may not
be successful in the present.

Cernigilia
327:19-25328:10-16

In terms of special risk analysis, Harrah’s representative should
have capitalized on his two decades of law enforcement experience
where he had the whereforall to go out and cultivate his own
second and ________ sources of information, and possibly
corroborate primary intelligent influence from the police
department. He then could have included separate liaisons with
various federal agencies directly or indirectly involved with
tracking of _____ gangs and more information as well.
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Cernigilia
330:15-21

Phoney Expert did not look at the other properties research
methodology which was not shared with him so he lacked the data
to be able to arrive at an opinion regarding the comparative analysis
as to what the other 8 or 9 properties did.

Cernigilia
337:22-25338:1-2

Phoney Expert was of the opinion that Harrah’s Laughlin failed to
make a proper selection. He was not able to use the selection
process of other Laughlin properties to make the comparison.

Cernigilia
339:3-5

Phoney Expert’s opinion about Harrah’s Laughlin was based on
alternative strategies above and beyond the garden variety that they
only did.

Cernigilia
348:4-12

[Need to develop testimony on why there is heightened standard of
care for some properties as opposed to others.] Phoney Expert
opined that Harrah’s should have taken security measures that
would have implemented multiple concentric security programs
that would have created a security force by setting up concentric
zones ________ from the perimeter of the property and _________
ultimately to the inside to protect the most viable assets, the
employees and invitees.

Cernigilia
350:15-20

Harrah’s should also have contracted with a third party to provide
armed security to secure the parking lot area.

Cernigilia
366:8-21

Phoney Expert noted that the Harrah’s operation manual was
deficient because it did not have directions advising security
officers and other hotel employees to report strange or unusual
behaviors back to management. He says that reporting is a way for
senior management to gain information through the eyes and ears
of its employees, and get a sense of what is going on in the
environment.

Cernigilia
440:16-25441:1-12

After the Tyson/Hollyfield II fight, Phoney Expert was contacted
by several firms for his assessment of potential claims against
MGM. He was not retained by anyone in that case, but he learned
from the plaintiffs and defense attorneys how different fact patterns
come together which he will refer to as differentials. He stated that
each one of these differentials has to be treated differently where at
the pursuit of each one involved different _____ entirely from the
standpoint of either prosecuting them or defending them.
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Cernigilia
479:9-25480:1-19

Since July 9, 2004, Phoney Expert has probably been retained in
probably 10-11 cases. He has always been retained by the plaintiff
in personal injury cases where almost every case had the underlying
issue of premises liability security

Phoney Expert’s bias toward MGM
Former employee; fired (claims his position was eliminated
because training was 90% complete, but admits that he was
replaced by Frank Guardino who would substitute teach for him at
UNLV)
Performance reviews indicate he was insubordinate
Cernigilia
469:4-17

An interview, an evaluation or a report from MGM of Phoney
Expert’s performance where it stated that he had failed to gain the
trust and respect of other managers and supervisors in the
department and seems not to respect managers and supervisors and
their responsibilities, Phoney Expert would absolutely agree with
those comments.

Maslin 69:36

Austin rejected Phoney Expert’s article for newsletter because it
addressed MGM’s internal policies towards unruly behavior.

Maslin 83:115

Austin rejected Phoney Expert’s memo on crowd behaviors related
to Tyson-Holyfield II based on his assessment that past success was
a reasonable prediction model for the future.
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Maslin
116:22-23

Austin would become agitated when Phoney Expert made
operational recommendations that had nothing to do with training.
Phoney Expert deliberately provoked Austin by letting him know
he disagreed and he would summon a meeting with him, Baxter,
and Peterman.

Maslin
278:24-25279:1-3

After MGM terminated him in 1998, he felt shocked, personally
hurt and didn’t recall formulating thoughts about why they were
eliminating the position.

Cernigilia
262:8-12

He also states that the director of MGM security did not share his
view with the level of training of MGM security officers only after
he became the director of security.

Cernigilia
266:22-25267:1-10

He believes that there is an increase for mismanagement at all
levels in the company from senior management level to the security
department down when the security does not receive level II
training because you are no longer dealing with book theory or with
academia, you are dealing with real world people who will
challenge the best of all theories.

Cernigilia
470:8-25471:1-18

Phoney Expert states that this comment has to do with the tug of
war problem that arose after Mr. Austin took control of the
department. He opined that problems between him and Mr. Austin
were related to the setting aside of the SOP manual and the training
manual and the emergency response manual and memorandums
that were used by prior directors. He felt that the supervisor
themselves were incompetent because they felt that certain aspects
of the training were no longer applicable because of exigent
circumstances. He warned Austin and the other supervisors that he
was ever called as a witness he would point out the SOP manual
could be used against them. He also stated that there was a eclectic
_______ within the department that he was only a training
manager, although he was the only board certified protection
profession where everyone took that degree dismissed it where
Austin was fond of saying that Phoney Expert lived in a world of
theory where they worked in a world of reality.

Cernigilia
473:5-10

In terms of the managers and supervisors, he respected them as
people, but he felt they were put into positions of managerial and
supervisorial positions because of alliances and friendships with
certain people in the security management as well as outside the
department. He felt that they didn’t belong in those positions so he
rode them harder.
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Cernigilia
474:7-16

When Phoney Expert was working at MGM, he would always
battle with Mr. Austin and Mr. Graham over the proper ways to
implement officer training.

Studio 54 Security
Maslin
378:20-23

Phoney Expert tier II training was designed to be topic specific at
an intermediate to advanced level, location specific. In this case, it
was to Studio 54 nightclub.

379:1-4

The purpose of the tier II training was to use stress-induced models
were the officers would undergo actual hands-on training in the real
world and would go through a lab and the lab version of the
classroom theory.

Maslin
369:2-7

Part of the program involved in handling belligerent behavior in its
early formative stage works only if there are officers in the vicinity
where they will see the fight and then apply the full training.

Maslin
409:16-25410:1-4

Comparing MGM security officers to other security agents that
were at the Tyson/Hollyfield II fight, the MGM security officers as
a whole were trained better. MGM has a very proactive security
compared to other properties and much to its credit has a very
overall proactive training posture, and has committed substantial
amount of resources to it and Phoney Expert is proud to be
component of that. Some of other security directors from other
properties were trying to get into MGM classes so Phoney Expert
believes without a doubt MGM security is better trained, if not
some of the best.

Maslin
420:6-14

The difference between tier I and tier II is that tier II allows tier I
graduates to apply the operation materials they have acquired in tier
I into mock scenarios that they conduct in tier II. Essentially, they
are lab environment controlled, stress-induced environments that
allow the officers to use discretionary judgement skills.
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Maslin
436:20-25437:1-4

Phoney Expert is of the opinion that as long as people are having
fun and are not being disruptive or engaging in illegal behavior that
extra latitude should be granted before security becomes involved.

Cernigilia
97:5-11

As broad concepts go, once you know the profile of the beats, you
can generally plan on general countermeasures, but where specific
goes, in general, even law enforcement can’t accurately discern
either through intelligent or ouijee board what the actual
specific intent will be in any given moment.

Cernigilia
101:19-25

The literature suggests that specific and people who are driven by
_____________ such as strong narcotics are less deterred through
the deployment of your standard security countermeasures. That’s
why extraordinary countermeasures typically have to be used to
either delay or completely deter.

Cernigilia
107:6-11

The fact that cameras are ______________ thorough a gaming
establishment is only as good as the response capacity of the welltraining, well-equipped disciplined security officers operating with
a plan, and like their counterparts having an agenda to stop that
activity.

Cernigilia
108:20-25109:1-5

No specific fight can be easily foreseen unless you picked up the
phone and told the other person of your intent to come hit him.
What would be foreseeable is if two groups with well-established
animosity and manifested friction up to including admittedly
committing crimes against each other were brought together.

Cernigilia
135:5-20

Emergency procedural manuals are functional, but they are not
stand alone documents. The document requires the aid in the
assistance of an emergency or training or senior officer that can
explain the various details within the document. Top
____________ requires preparation and training drills to actually
calculate the skills.

Cernigilia
262:2-7

He states that since the security officers did not receive hands-on
level II training, they were not adequately trained in crowd control.

Cernigilia
266:22-25267:1-10

He believes that there is an increase for mismanagement at all
levels in the company from senior management level to the security
department down when the security does not receive level II
training because you are no longer dealing with book theory or with
academia, you are dealing with real world people who will
challenge the best of all theories.
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Cernigilia
395:15-25396:1-4

Unless someone tells you specifically they are going to fight
another person, you don’t know anything specifically about it. The
science of particular risk management alludes to take chaotic
improbabilities and rendering them manageable. It is done by
assigning weighted values to seemingly disconnected variables,
finding the relationship between them, and that forms the basis of
the hypothesis.

Cernigilia
379:2-7

No objective honest forensic advisor could point to a specific place
and time when a fight will break out, they just have a general idea,
because outside the cone of uncertainty things become less clear,
more vague.

Security Quality
Duk 34:1316

MGM’s security officers best in the industry

Duk 19:8-13

Security officers didn’t need to re-attend the course.

Bennett
22:16-19

MGM had a criteria to hire the best and the brightest.

Bennett
24:13-14

Security officer has sufficient competence after graduating from
academy

Bennett
25:1-5

Proprietary academy was based on required competencies,
consistent with industry standards.

Bennett
68:14-21

MGM required security officers no matter past experience to attend
the academy.

Maslin 22:818-23:1-10

MGM training program approved by NV commission on post
secondary education.

Maslin 57:25

Studio 54 security officers given tier III training.
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Maslin
38:18-4

Studio 54 security officers received training unique to the nightclub
environment (handling intoxicated people) with conflict
management/resolution skills/defensive tactics.

Maslin
39:17-24

Studio 54 security officers trained with de-escalation techniques.

Maslin
136:22-23

Security officers received adequate training during 40 hour
academy to make good decisions.

Maslin
154:13-25

Under the concept of “force multiplication,”you can take the
resources you have and make them synergistically outperform the
number.

Maslin
155:10-19

Ten properly trained security guards could more effectively do the
job commonly attributed to security officers than 100 untrained
security guards.

Maslin 187:9

MGM ended up implementing strategies developed by Vance
International.

Maslin
192:12-18

Once the MGM got up and running the Grand Garden had
developed a competency that did not require a high level of
oversight when it pretty much became autonomous. Mr. Hill, Mr.
Proust and Mr. Fenflox could take control of events occurring there
and run them.

Maslin
293:21-23

Along the terms of Phoney Expert’s tier training, tier 2 training and
some tier 3 training was actually actualized for the first wave of
Studio 54 security officers.

Cernigilia
107:6-11

The fact that cameras are ______________ thorough a gaming
establishment is only as good as the response capacity of the welltraining, well-equipped disciplined security officers operating with
a plan, and like their counterparts having an agenda to stop that
activity.

Cernigilia
135:5-20

Emergency procedural manuals are functional, but they are not
stand alone documents. The document requires the aid in the
assistance of an emergency or training or senior officer that can
explain the various details within the document. Top
____________ requires preparation and training drills to actually
calculate the skills.
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Cernigilia
172:2-24

In MGM’s early years when it first opened, Metro’s gang unit
advises that with all new properties local gangs would test to see its
tolerance for gang activity. His experience with opposing gang
members doing their standard theatrical tough guy stuff that
warranted high intervention, this behavior died off after years two,
three and four because the property matured and its reputation was
out there that there was not acceptance of this misbehavior.

Cernigilia
239:2-13

He says there is nothing in the Nevada statutes other than Chapter
651 that deals with innkeeper regulations that would have any
bearing on a standard for a hotel’s duty to protect a patron from a
third party. Phoney Expert was replaced by Frank Guardino after
his position was liquidated from MGM. He thinks highly enough
of Frank. He used him as substitute teacher for his UNLV classes
when he was doing road lectures.

Cernigilia
258:9-15

He feels the individual security officer going through the MGM
academy that he was teaching were some of the best because other
security directors were coming to the property and mimicking what
he was presenting.

Cernigilia
259:8-10

He corrects his opinion. He says MGM is not the best security, but
they received some of the best training the training model that
MGM was using.

Cernigilia
260:6-7

He states that although they had the best training, the training was
inadequate because it was incomplete because the training model
was aborted.

Cernigilia
262:2-7

He states that since the security officers did not receive hands-on
level II training, they were not adequately trained in crowd control.

Cernigilia
268:15-25269:1-5

It is his opinion MGM security is not adequately trained in crowd
control and that they are not fully competent to perform all of their
various duties because they are not adequately coached, counseled,
directed and trained.

Cernigilia
273:10-16

In terms of security training for his tier I group, MGM holds the
key with regard to dealing with criminal activity on the property.
Next to follow is the Bellagio, maybe the Mirage, and Station
Casino group.
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Cernigilia
357:12-20

In terms of the MGM Grand security officers that were armed, the
hotel operations ran distinct as opposed to the theme park
operations which ran district from the Grand Gardens operation
which also ran distinct from the outside security so there are
different managers tasked with all those areas with each having
different gun policies at the time and each having different budgets
and different uniforms.

Cernigilia
372:20-25373:1-6

Phoney Expert stated that articulations and enumerations of
annotations written of books does not constitute training. Security
must be taught, and that must be instilled either on the job training
which means we don’t a classroom, or must be referred, it must be
rehearsed. It must be reminded and these constitute training.

Cernigilia
373:11-14

Although someone might write a nice SOP manual, it articulates a
lot of points in their emergency manual, but manuals do not
training make.

Cernigilia
375:18-25376:1-10

In terms of reporting, at MGM’s briefing meetings, every security
officer was reminded and admonished that anything unusual
beyond the normal, examples were given, that they were to
immediately report back to a supervisor who immediately tells a
shift manager, who will document it, and if found it warranted
further investigation, then it would be added, collated, and put into
a special report for the director of security. Because this was
reminded, refreshed and assertively pushed on each shift, the
officers took a more vigilant position. Therefore, they found things
involving people attempting to conceal weapons involving gang
hiding weapons in bathrooms because it was not business as usual.

MGM Reasonable Past Security
Maslin
64:14-19

MGM adjusted security for Tyson-Holyfield fight in anticipation of
gang activity.
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Maslin
67:11-18

As the years progressed from MGM’s early years, employees were
able to draw reasonable conclusions based on their direct
experience with different types of crowds.

Maslin 68:518

MGM would contact him to make an article to address measures
related to crowd control, behavior, etc...when fights were
announced.

Maslin
73:18-22

MGM researched complaints to determine basis for them, and
return back to employee and share information.

Maslin
77:12-1478:15-25

MGM sent Phoney Expert to Houston for seminars on how to set
up queue lines for Streisand’s protection.

Maslin
89:24-2591:1-21

MGM used post mortem examinations of its behavior on problems
encountered looking forward to future events, and a meeting with
department heads to discuss.

Maslin 94:68

MGM would discuss substantive malfunctions of any one person or
department behind closed doors.

Maslin
95:19-25

MGM seriously received his report on crowd control, where it
asked him genuine questions where everyone had equal voice.

Maslin 96:613

MGM implemented variations of his recommendations when
appropriate.

Maslin
96:18-2397:4-5

MGM had safety meetings where representatives from every
department would attend and speak freely.

Maslin
97:15-2498:5-12

Open door policy to bring security concerns to Austin and Graham.

Maslin
125:1-16

MGM appointed a seasoned black officer to act as the point person
during Tyson fight because he could better relate to the people he
was dealing with (gang members), which ended up being the case.

Maslin
134:12-22

Austin set up a program that allowed management to infuse itself
geographically throughout the entire property creating an
immediate localized chain of command that allowed for immediate
field decisions.
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Maslin186:2
3-25-187-1-4

MGM retained an outside consulting group called Vance
International along with Academy Group. These were
organizations headed by former FBI agents. They assisted MGM in
putting together a crowd management crisis control contingency
program when MGM was being confronted with Culinary
protestors at the initial opening.

Maslin
293:21-23

Along the terms of Phoney Expert’s tier training, tier 2 training and
some tier 3 training was actually actualized for the first wave of
Studio 54 security officers.

Maslin
594:4-12

MGM was one of the first companies to sponsor a CPO program
where Phoney Expert conducted a training program and created a
never-before developed program for instructors for CPO’s.

Cernigilia
111:23-25 112:1-7

MGM has conducted some profiling of east coast, west coast gangs
who are in existing heated opposition to one another, many of
whom had already taken up residency as guest through reservations
and check-in. MGM uses information to anticipate troubles and
prevent them.

Cernigilia

When Phoney Expert uses the phrase “no conscious examination of
contractual transfer,”his implications under no conscious examination
refers to the total magnitude of each of those. So if you are reading
literally, he is not referring no conscious examination. He means that
there was insufficient conscious examination.

314:15-25315:1-2

Cernigilia
317:4-11

Businesses can make legitimate risk management decisions with a
quantifiably and qualifiably assess the risk, evaluate the merits of the risk
environment, compare with their existing security profile and then
determine using standard diagnostic tools in the industry that such
increases in security were not required.

Cernigilia
357:12-20

In terms of the MGM Grand security officers that were armed, the hotel
operations ran distinct as opposed to the theme park operations which
ran district from the Grand Gardens operation which also ran distinct
from the outside security so there are different managers tasked with all
those areas with each having different gun policies at the time and each
having different budgets and different uniforms.

Cernigilia
362:8-11

During the Tyson/Hollyfield II fight, the MGM contracted out for
additional security to assist during the fight.

Cernigilia
372:20-25373:1-6

Phoney Expert stated that articulations and enumerations of annotations
written of books does not constitute training. Security must be taught,
and that must be instilled either on the job training which means we
don’t a classroom, or must be referred, it must be rehearsed. It must be
reminded and these constitute training.

Page 19 of 20

Cernigilia
373:11-14

Although someone might write a nice SOP manual, it articulates a lot of
points in their emergency manual, but manuals do not training make.

Cernigilia
375:18-25376:1-10

In terms of reporting, at MGM’s briefing meetings, every security officer
was reminded and admonished that anything unusual beyond the normal,
examples were given, that they were to immediately report back to a
supervisor who immediately tells a shift manager, who will document it,
and if found it warranted further investigation, then it would be added,
collated, and put into a special report for the director of security.
Because this was reminded, refreshed and assertively pushed on each
shift, the officers took a more vigilant position. Therefore, they found
things involving people attempting to conceal weapons involving gang
hiding weapons in bathrooms because it was not business as usual.
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Effective use of an expert witness can often times make or break a case. Juries tend to be
skeptical of experts at the outset. Thus, if you can build-up the expert’s credibility before he
even gives his opinion, or on the other hand, attack the credentials of the opposing expert before
the opinion is rendered, you can properly set the stage for acceptance or rejection of the ultimate
opinion.
Many young lawyers are afraid to take expert witness depositions because they are
intimidated by the credentials, or alternatively, are not familiar with the area of expertise.
Obviously, the same applies to Judges. Many Judges are asked in both Daubert motions1 and
motions in limine to explore the expertise of the opinion in order to determine if it is a peer
review tested opinion. Since Judges are often times not experts in a particular scientific area,
they usually err on the side of allowing certain testimony to come in, since the testimony will
“aid” the jury.2 State court judges rarely follow rigid standards due to time constraints (i.e., they

1

Federal Rule of Evidence 702 states: “A witness who is qualified as an expert by knowledge,
skill, experience, training, or education may testify in the form of an opinion or otherwise if: (a) the
expert's scientific, technical, or other specialized knowledge will help the trier of fact to understand the
evidence or to determine a fact in issue; (b) the testimony is based on sufficient facts or data; (c) the
testimony is the product of reliable principles and methods; and (d) the expert has reliably applied the
principles and methods to the facts of the case.”
The United States Supreme Court in Daubert v. Merrell Dow Pharms held that under the Federal
Rules of Evidence a District Court judge must make a “preliminary assessment of whether the reasoning
or methodology underlying the [expert] testimony is scientifically valid and of whether that reasoning or
methodology properly can be applied to the facts in issue.” 509 U.S. 579, 592-93 (1993). The Daubert
decision recited a non-exhaustive list of factors relevant to this inquiry including: (1) whether a theory or
technique can be (and has been) tested; (2) whether the theory or technique has been subjected to peer
review and publication; (3) the known or potential rate of error; (4) the existence and maintenance of
standards controlling the scientific technique; and (5) whether there is general acceptance in the scientific
community of the theory or technique. Id. at 593-94.
2

By way of example: “To testify as an expert witness under Nevada’s evidentiary statute, the
witness must satisfy the following three requirements: (1) he or she must be qualified in an area of
‘scientific, technical or other specialized knowledge’ (the qualification requirement); (2) his or her
specialized knowledge must ‘assist the trier of fact to understand the evidence or to determine a fact in
issue’ (the assistance requirement); and (3) his or her testimony must be limited ‘to matters within the
1

don’t have a magistrate with the time to examine expert credentialing and opinions.) Therefore,
it is critically important that you map out a plan for each expert. The plan should include a full
examination of the expert’s credentials; and a very understandable approach to the expert’s
opinions. Since an expert’s opinion is often based upon experience without little citation to any
published standards, it is important to attack credentials first when you are dealing with the
opposition expert.
THE OPPOSITION EXPERT
Attacking credentials.
A. Methods of Checking The Expert’s Credentials Include:
1.

Old method: Obtain prior trial transcripts and deposition testimony from defense
counsel. See Exhibit “A” Analyzing Prior Depositions;

2.

Old method: Review publications to see if there are contradictions with the
current opinion;

3.

Now: USE THE INTERNET!!!
a) Facebook;
b) LinkedIn;

scope of [his or her specialized] knowledge’ (the limited scope requirement).” Hallmark v. Eldridge, 189
P. 3d 646, 650 (Nev. 2008).
Thus, a Nevada trial court must first “determine whether [the expert] is qualified . .” and “must
then determine whether [the expert’s] expected testimony will assist the trier of fact in understanding the
evidence or determining a fact in issue. Id. at 651. The Nevada Supreme Court specifically rejected
“the Daubert standard as a limitation on the factors that a trial judge in Nevada may consider,” when
evaluating whether an expert may testify under NRS 50.275. Higgs v. State, 222 P.3d 648, 658 (Nev.
2010). Thus, “by not adopting the Daubert standard as a limitation on judges' considerations with respect
to the admission of expert testimony, [the Nevada Supreme Court] [gave] Nevada trial judges wide
discretion, within the parameters of NRS 50.275, to fulfill their gatekeeping duties.” Id.
2

c) Google;
d) Professional societies;
e) News regarding the expert;
f) Rating services;
g) Publications; and
h) Interviews with those familiar with expert or his opinions (i.e., could be
your expert or client).
4.

Compare the CV carefully for inconsistencies, false statements, and “padding”
with the background obtained on the Internet and by prior testimony (see Exhibit
“B” Analysis by Associate);
a. Look at the credentialing organizations and determine how they operate.
i.

What does it take to obtain the credential? Simply pay a fee (i.e.,
DRI, ABA) or:
(1) Pass a test;
(2) Require previous experience as a qualifier (i.e., ABOTA);
and/or
(3) Have a particular level of education at a minimum;
(4) Require application and verification (i.e., FDCC).

ii.

If the credential requires an application, then subpoena the
application from the credentialing organization. This will help
flesh out whether the CV was “padded” in order to get the original
credential. Many organizations never verify critical information
including educational achievement.

3

Example 1:

Security Expert C.V.:

The CV: lists a Certified Protection Professional from ASIS.
Eligibility Requirements as listed on the ASIS website:
Nine years of security work experience, with at least three
of those years in responsible charge of a security function
-orA bachelor's degree or higher and seven years of security
work experience, with at least three of those years in responsible
charge of a security function.”

We subpoenaed the application which gave the impression of college attendance and the
needed requirements. The application was “padded.” He also indicated that he worked for the
Institute for Strategic Executive Development which turned out to be nothing more than his
condo, and there were no other employees.

(See Exhibit “C” Subpoenaed Application for

CPP.)
The testimony:
Q.
You applied for admission to ASIS; is that correct?
A.
Yes.
Q.
Is it a CPP – Certified Protection Professional?
A.
Yes. [Let me have this marked.]
Q.
First of all, let me ask this: Do you recognize this document from the files of the
ASIS International Association?
A.
It appears to be the document from the private files of the ASIS International
Association.
Q.
They were subpoenaed, sir. Is that your application?
A.
Yes, it appears to be so.
Q.
Is the handwriting on there yours?
A.
Yes, it appears to be so.
Q.
Page 6, is that your signature.
A.
Yes.

4

Q.
Go to page 2. There’s a section there about college and universities. It starts out
with State University of New York at Buffalo. And if I read this right, it says you attended from
5/75 to, is that 9/75 or 8/75?
A.
I believe that’s an 8.
Q.
A three-month period. What class or classes did you take there?
A.
Art, media, water colors, oil mediums. It was a specific elective on just that topic.
Q.
Now, this was a class where -- did you actually get a grade? Or here’s my
confusion. We’ve already established that you never applied to any major university to get fulltime admission. So number one, first of all, this would have been a part-time admission; is that
correct?
A.
No. This was a specific class that I was allowed to take. It was apparently an
accredited class, but I would get no credits. I wanted to take this specific class.
Q.
Have you ever heard of the term auditing a class?
A.
That’s correct.
Q.
You don’t get a grade, you just audit?
A.
That’s correct.
Q.
That’s what I want to try to find out.
A.
If that’s the case, then the word auditing, I’m quite familiar with, yes, I audited
the class. It was –
Q.
Let’s go to the next one. University of Houston, 5/81 to 5/81. I mean, that looks
like it’s a class that’s less than a month.
A.
It was a full month class on loss prevention.
Q.
This was an audited class, too?
A.
Yes, it was.
Q.
There is no grade?
A.
No grade.
Q.
You did not receive credit?
A.
No credit.
Q.
Next one would be Texas A&M law enforcement. This says you attended again
for 1/12th of a year. So, again, this was a one-month class?
A.
This was an almost four-week program, and I attended most of that program.
Q.
You didn’t complete it?
A.
That’s correct.
Q.
Did you complete the loss prevention class?
A.
Yes, I did.
Q.
You never took what I would call a final exam; is that correct?
A.
Correct.
Q.
Again, this was an audited class with no verifiable grade?
A.
That’s correct.
Q.
Then it drops down to the University of Nevada Las Vegas, 9/88 to 11/88. Now,
it shows it as being a two-month class, maybe three, I’m having a hard time understanding that.
As I understand, the University of Nevada Las Vegas is on a semester system. So again, first of
all, was this an audited class?
A.
Yes, it was.
Q.
Not a graded class, right?
A.
Correct.
5

Q.
Was the class set up to be semester class and you only attended that portion?
A.
The Insurance Institute was sponsoring a series of certification classes for
insurance adjusters to read up and get their CEU’s for ongoing recertification. It was hosted by
the University of Nevada at Las Vegas.
Q.
That’s a distinction I wanted to make. The way you’ve set this up is it makes it
look like you attended a University of Nevada Las Vegas class. But actually all that happened is
that the actual class was sponsored by the Insurance Institute itself, right? And the location for
teaching was at UNLV?
A.
The university hosted the class.
Q.
It would not be a class that would be found in their course curriculum, would it?
A.
I couldn’t tell you if the property casualty is part of it.
Q.
But that is not answering my question. Move to strike the answer as
nonresponsive. I asked a very simple question. Was the property and casualty insurance and
risk management class something that I would find in a course catalog at UNLV in 1988?
A.
No.
****
Q.
Do you work under the name of the Institute for Strategic Executive
Development?
A.
Yes.
Q.
It is simply a dba? [You] doing business as the Institute for Strategic and
Executive – Do you have a state license?
A.
From the State of Nevada.
Q.
The only thing I saw that you produced in relation to a license was the
employment tax certificate. As the sole employee of the entity, you pay employee tax. I didn’t
see, for instance, a Clark County business license, a Las Vegas business license. Do you have a
local business license for this?
A.
No.
Q.
The Institute itself is not some big building that you own and operate is it?
A.
I’ve never represented that.
Q.
Well, there’s an impression that’s given by the use of the word like “institute.”
The Institute is really you, is it not, as the only full-time employee?
Q.
It’s a yes or no. Is the institute you?
A.
[Nods.]
Q.
Does the institute have more than one employee?
A.
The institute is a name that I use for publishing purposes.
Q.
Does the – is this a hard question? Does the institute have more than one
employee?
A.
The institute does not have multiple buildings.
Q.
Does the institute have more than one employee?
A.
The institute is the person you’re looking at.
Q.
You, by yourself?
A.
Very good.
Q.
The institute location is your apartment building?
A.
It’s a condominium.
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Q.
And that’s the condo where you live?
A.
That is correct.
Q.
You list yourself as a “Senior Analyst.” Have there ever been any Junior
Analysts?
A.
No.
3
Q.
Is there anybody employed by the institute other than you?
A.
I’m the only person that works at that location.
Q.
Well, “that location” would indicate that there are potentially other locations. So
that’s what I’m trying to find out. There are other locations and other employees?
A.
At this time, no.
Q.
That would indicate that there was a time when there were other employees.
When was the last time that the institute employed anybody other than you?
A.
The Institute, as you’re calling it, is [me]. And I’ve never employed another
person.
Q.
By using the title “Institute,” are you trying to give the impression that your
company has more than one employee?
A.
No.
Q.
Or give the impression that the “Institute” is some form of academic facility?
A.
No.
Example 2:

Did the credential require a state license?

Again, you have the ability to subpoena the state’s records. It is very important to
determine whether there really was a required test to obtain the license. Make sure you find out
if they passed the test on the first occasion. If there is a scoring mechanism, find out what it
was from others who obtained the license.
Psychologist Testimony Who Failed Licensing Tests
Q.
A.
Q.
A.
Q.
A.
Q.
A.
rumors.
Q.
A.
3

How many states are you licensed in?
Just Nevada, that’s the only one.
Did you ever fail that exam?
What do you mean by failing it?
In other words, you didn’t pass it and had to take it again and again and again?
No. It’s – I did, but there’s a story to that too, which you probably already - Well, yeah, I do know the story, but I would have to have you testify to it.
That’s fine. You’re doing a good job. We’ll just have to distill more bullshit
Well, let’s start with how many times did you not pass the exam?
Actually the first time I took it, I passed it, but let me explain it, okay?

Note the evasive answers to each question, and the need to “pin down” responsive answers.
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Q.
Okay.
A.
Nevada has the highest pass rate in the United States at 75 percent. I was
approached to try to get the licensure percentage decreased from 75 percent to 70 percent pass
rate?
Q.
So when you’re talking about a pass rate, you’re saying if a hundred people took
it, only -- they wanted – 75 percent were passing?
A.
No. The score of 75 percent, it’s a 200—
Q.
That would be the cut?
A.
-- question exam. You have to have a score of 150 or better to pass it at 75
percent.
Q.
Okay.
A.
If you get a score of 140 or more that’s a 70 percent. So we were asking to
change it from 75 to 70, ten questions is all it is. So the cut rate instead of 150 out of 200 is 140
out of 200. So we met with the state assembly and senators. They all thought it was a good
idea.
Q.
To lower the entry?
A.
To lower it by ten points. That’s all it is, ten points.
Q.
Let me stop you there. At the point in time that you testified, had you already
taken the exam then?
A.
Yes, I had taken it. I had gotten a 70 – it was like 73, 74 percent. Whatever it
was, it wasn’t at the 75 percent.
Q.
Did they change the requirement?
A.
Yes.
Q.
They lowered the entry to a 70?
A.
They lowered the – to a 70.
Q.
So you never had to sit a second time?
A.
A third time it was, I think.
Q.
Okay.
A.
I think I took it a couple of times. I can’t remember at this point.
Q.
So to be fair then, what you’re saying is that the first two times you didn’t obtain
the 75 when that was the requirement, and then after that time they lowered it to 70.
A.
Right. You met the criteria, so they allowed – and that’s what they did for
everybody.
5.

Do not accept education cited at face value.
a. Honors and achievements do in fact matter. Often times witnesses will
tell you that they were “average," or they “do not remember” if they won
any honors. Those who have obtained honors know that Phi Beta Kappa,
Magna Cum Laude, Summa Cum Laude, Order of the Coif (for a lawyer)
or Alpha Omega Alpha (for a doctor), etc. represents the top 10% class
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rank and highest achievements in schools. The failure to list honors is a
telling sign.
b. Know what it takes to obtain the degree professional degree.
i.

Do you know the answers to the following questions?
a) What was the testing process involved to obtain this
particular professional degree from the inception of the
education through post graduate?
b) What is the customary matriculation length, testing
required, end honors process which could have been
earned?
c) What is the licensing process?

Example 3: The process to become a physician: (1) an SAT to enter college; (2) an
MCAT to enter medical school; (3) Step 1 on the Medical Boards to obtain placement for the
matching system for residences and internships; (4) state licensing tests; and (5) board
certification which consists of a written test followed by separate oral examination.
Now explore:

ii.

Know the honors which could have been obtained and earned
through the college and professional school career. Again, low
scores usually result in rejections to better universities, and post
graduate placements.

iii.

Look at the length of the program – i.e., did the expert complete
the program in a timely fashion in order to obtain the degree or
were there gaps in that education.

iv.

We know where the degree came from but do you know if
obtained in the “normal” course of time and study, and only from
the degree granting institution (i.e., earned his J.D. in 3 years – did
he start however at John Cooley – the lowest ranked law school or
Caribbean medical school). These “admissions” to low ranked
schools signify low test scores and/or grades, and rejection from
better schools.
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v.

Were all of the degrees obtained from degree-granting institutions
that were actually credentialed by a known organization, or was
the degree “earned on-line” without specific attendance at the
school?

vi.

Where did the expert get rejected on his way to his various
degrees? Ask:
a) Where did you attend college?
b) Did you graduate your college or university in four years?
c) What were your SAT scores were for admission?
d) Do you remember your high school placement?
e) Where did you apply and get rejected?
f) What honors did you obtain in college?
g) What were your MCAT/LSAT scores?
h) Where did you apply for medical/law/graduate school?
i) Where were you rejected, and where you accepted?
j) Why did you choose ___________ school?

Example 4: Bottom of his Class Doctor
The testimony:

Lakers.
years?

Q.
A.

What is it that you wanted to do as you first started in medical school?
What I ultimately wanted to do? I wanted to somehow end up working for the

Q.

Sports medicine, okay. Now, in Emory, did you matriculate in the normal four

A.
It was five years.
Q.
Is their program a five-year or four-year?
A.
Four years.
Q.
What happened that it took you five years?
A.
I took time off to study for the Step 1 of the United States Medical Licensing
Exam, or USMLE.
Q.
Did you take the Step 1 and fail it the first time?
A.
Yes.
Know how the witness obtained their post graduate training – you need to know the
process for that education.
Example 5: Residency Qualification Route for Physicians
A doctor must take what are known as Step 1’s once they are in school. These board
scores help rank the 18,000 medical schools in each junior class every year. The failure of Step
1 will usually show up as a 5-year medical school program because they will have to repeat some
of the education. It is important to know that the top tier students on Step 1 are eligible for what
is known as the “special match.” This makes the 18,000 member pool of doctors eligible for
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what are considered to be the “elite” medical residencies. The reason these residencies are elite
is there are lesser placement opportunities, and the financial rewards are usually greater. They
include dermatology, ophthalmology and neurosurgery.
Those who qualify for “special match,” interview around the country in the elite
residency programs (i.e., Johns Hopkins, Mayo, Wills Eye). Special matches are decided first
in the month of February. For all other medical students who did not quality for special match,
they must go into the “general match” to be decided in the beginning of May. Again, they
interview in a selected field – i.e., OB/GYN, radiology, etc. The lowest graduates who don’t
match at all in the general match go into what is known as the “scramble. They become general
practitioners or internists because they did not qualify for their chosen medical field and/or their
grades and board schools and Step 1 were not good enough.
What do we call the Doctor who graduated at the bottom of his class?
Answer: “Doctor.”
Example 6: The Doctor Who Could Not Get Accepted in an American Medical School
Q.
And what was the Oakland University program in?
A.
My MBA.
Q.
I don’t see a degree from there though?
A.
No.
Q.
So you never graduated?
A.
No. I went there for one year and at that time I decided to go into
medicine.
Q.
So you applied during that time, you took the MCATs?
A.
Yes.
Q.
Were your MCAT scores such that they weren’t high enough to get you
into a medical school directly?
A.
They were decent enough - Q.
To get into a school directly from UCSD?
A.
I actually got an interview there but I didn’t get in.
Q.
You did not make it out directly from college into a medical school in
America?
A.
That’s correct.
Q.
And then did you have to retake the MCAT again?
A.
No.
Q.
You used the original scores and then there was a second year that you
applied again?
A.
Yes.
Q.
And you were rejected again?
A.
Yes.
Q.
And then there was a third year, now you go to Oakland University and
you apply again, you still didn’t get into an American medical school?
A.
No. I didn’t apply anymore in America. I went to the Philippines after
that.
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there?

Q.

Did you decide to go to the Philippines because it was easier to get into

A.
I was on a waiting list at UCSD. And at that point in time they start earlier
so I decided to get into medical school earlier.
Q.
So you went to there from June of ’89, this was the University of the East
in the Philippines; is that correct?
A.
Yes.
Q.
To May, ’92.
A.
Yes.
Q.
I see no indication like I did with the bachelor of science of any academic
honors like cum laude or magna cum laude?
A.
No.
Q.
Instead of four years to get your medical education and matriculate out of
medical school, you did five years as I understand it, right?
A.
Yes.
Q.
Because you then transferred to the University of Illinois College of
Medicine in Chicago?
A.
Correct.
Q.
Did you graduate any honors there?
A.
No.
Q.
You’re not AOA?
A.
No.
PUBLICATIONS AND PRIOR DEPOSITIONS TO IMPEACH
Research publications by the expert: (1) to look for contradictory opinions; (2) to see if
opinions are based upon published standards and “peer reviewed.”
Many experts are prolific writers. The Internet provides opportunities to obtain copies of
the articles to see if those opinions involve research, positive or negative, comments by the peers
in the field, and whether any of those opinions are consistent with or inconsistent with the
opinions being rendered in your current case.
Example 7: An expert in insurance publishes prolifically in Appleman’s on
Insurance showing inconsistencies between his Appleman’s opinions and his expert opinion.
The opinion: “An insurance broker may rely solely upon the statements made by an
insured on an application. [Broker] conveyed the information as she knew it.” [Factually, the
ACORD/application falsely stated that trampoline center employees were NEVER allowed to
jump on the trampolines, when in fact they taught on the trampolines, and were permitted to use
them on their free time].
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The publication: In Appleman’s he gave a contrary opinion which was used as follows:
“§ 2.06 Intermediaries’ Liability to Insurers
[1] Insurers May Sue in Tort, for Breach of Contract and for Indemnity
. . . We see nothing inappropriate in holding a broker liable to an insurer which issued a
policy based on material misinformation that the broker, negligently or with reckless disregard
for the truth, placed on an insurance application, where the broker knew, or reasonably should
have known, that disclosure of the truth would have led the insurer to reject the application.
[6] Brokers May Be Liable to Insurers for Misrepresentation
. . . A broker generally understands that the insurer with which it is attempting to place
coverage is relying on its representation. . . In short, there is no reason why a broker who is
contractually bound only to an insured should be protected from the consequences of her
misrepresentations by a lack of privity with the insurer harmed by those misrepresentations.”
The testimony:
Q.
Now, one of the things you wrote in your opinion is, “[Broker] had to tell the truth
as she knew it,” but the test is actually a little broader than that, isn’t it?
A.
Did I write that she had to tell the truth as she knew it?
Q.
Or “She conveyed the information as she knew it.” Those are the words you used
in your reports.
A.
Okay.
Q.
It’s not quite limited to as she knew it, is it? Doesn’t she also have a
responsibility to convey what reasonably should have been known, not what was actually
known?
A.
Look, I mean, you know Nevada law far better than I do or ever will.
Q.
Well, I’m - - I’m quoting again back to the Feingold case, which you quoted, and
you wrote, “where the broker knew or reasonably should have known that the disclosure of the
truth would have led the insurer to reject the application.”
A.
That - - well, that - - okay. So that’s - - that’s the test out of Feingold.
Q.
Right. And so I’m asking specifically: Shouldn’t a reasonable broker have made
the simple inquiry whether the employees were just simply jumping up and down on the
trampolines?
A.
No.
Q.
Why not?
A.
Because she was entitled to rely on what the insured told her.
Q.
Doesn’t that completely abandon the concept that they “reasonably should have
known;” in other words, that they should have made some reasonable inquiry into the actual facts
and circumstances?
A.
Not at all.
Q.
Well, she told you that she went far enough to find out that the employees were
actually allowed to jump on the mats when they were on their breaks, or “off the clock” I think is
the words you used, right?
A.
Yes, sir.
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Q.
She did not convey to the insurer that the employees were allowed to jump off the
clock. That’s not in the ACORD and that’s not in any of her e-mails, is it?
A.
It’s certainly not contained on the ACORD form, no, sir.
Q.
Does the insurer have a right to rely upon the statements made in the ACORD?
A.
Yes, sir.
Q.
And that concept is consistent with your opinions written in Appleman’s?
A.
Yes.
Example 8: Security Expert opinion in a case where a random shooter entered a
casino and started spraying bullets hoping to commit “suicide by cop.”
The opinion: “The single gun-carrying supervisor was sometimes in the casino, and at
other times, he was not. Each time that defensive weapon, the only real counter-measure to an
armed assailant, left the casino floor with the supervisor, so to [sic] went the ability of the
security force to respond with appropriate counter-force and hostility gunfire suppression. “ . . .
“And finally, he chose a casino where the availability of firearms by the security force
was seemingly non-existent, as opposed to other properties he had visited.”
The prior inconsistent publication: “The vast majority of resorts have also switched to
unarmed security officers because they don’t want to risk shooting innocent customers. At those
properties only the security supervisors are armed. Meantime, liability premiums to cover
wrongful death lawsuits have skyrocketed.”
“As [Phony Security Expert] observed, ‘who can afford a stray bullet hitting Ethel
from Buffalo ‘because she stepped into a gunfight?’ ‘What is the possibility of using a gun?
It’s minute. Yet you have to look at the liability exposure if there is a bad shooting. On the other
side it can be a deterrent. But I haven’t seen any difference between having unarmed and armed
officers.’” Las Vegas Sun.
The testimony:
Q: “You gave an opinion in this case that the security officers in this case should all have
been carrying weapons inside the casino.”
A: Yes, and they should have been trained to use them.
Q: Is that practice consistent with your prior employment at [Hotel]?
A: Well no. At [Hotel] only supervisors and parking lot security carried guns.
Q: That practice is identical to [defendant Hotel’s] security practice in this case, only
supervisors and parking lot officers carry guns?
A: Yes, but I am saying that’s not adequate.
Q: Are you aware of any hotel security force in Las Vegas all carrying guns?
A: No, but they should.
Q: Based upon what published standard if any?
A: Well there are no published standards, it’s just what we in the security trade consider
better practice.
Q: Really, have you ever published any opinions outlining your better practice?
A: No.
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Q: Can you point me to any publications which support your “better practice?”
A: No we have talked about it at meetings.
…..
Q: Do you see any problems in having a fully armed security staff all carrying guns
inside a Casino area.
A: No, it’s just a better deterrent.
Q: What about the risk of a gun fight erupting between an armed antagonist and security
inside a hotel? Doesn’t that pose a risk to the innocent guests?
A: Not if they are properly trained.
Q: Are you saying in an active shooter scenario, that there is no risk of an innocent guest
being injured by a random bullet?
A: No minimal….if properly trained.
Q: Let me give you the opinion of a great man who recently was quoted in the
papers: ‘who can afford a stray bullet hitting Ethel from Buffalo ‘because she stepped into
a gunfight?’
A: Well yes that was my statement.
Q: And that was your opinion before you were retained in this case?
A: Well I have had a chance to reconsider.
Q: I’ll bet you have.
[Objection]
IS THE OPINION BASED UPON NON PEER REVIEW TESTED THEORIES?
Look for criticisms of the expert by others in the field.
Example 9: Economist Opinion Based Upon Speculative Estimates and No Peer
Review Standards.
The testimony:
Expert Speculates On the Actual Wages of Plaintiff
Q.
So can you justify for me how you took his actual hourly rate of $13.72 and made
this guess that it was $15.15 an hour by 2008?
A.
There is no guess.
Q.
You didn’t verify with the hotel to find out what his actual rate was or if he had
stayed as a bar porter, did you?
A.
No.
Q.
So where did you get the $15.15 number?
A.
I took the dollar figure of $13.72 per hour, which was the prevailing hourly wage
in 2005.
Q.
Based upon what he told you. Go ahead. And?
A.
Converted it to $15.15 per hour by doing the following: The annual average
hourly wage in the United States in 2005 was $16.13 per hour.
Q.
For bar porters or just an average wage of anybody working?
A.
Anyone . . . Therefore, I increased his hourly rate of 13.72 per hour by 10.4
percent to arrive at $15.15 per hour.
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Q.
Well, he was working, making below average based upon the numbers that you
used in 2005, wasn’t he?
A.
For a partial year that he worked in 2005, that is correct.
Q.
You went ahead and did average calculations and not look at the individual
himself, isn’t that true?
[Objection]
Q.
You didn’t look at this guy’s real wages; you didn’t verify what his real wages
would have been in the year that he actually continued to work there.
A.
I did not.
Q.
Do you think it would have been better to actually look at what his real wages
were when he went back to work for almost a year and a half to find out what those real numbers
were instead of just putting some mumbo jumbo guesswork in?
A.
What I am doing is estimating his earning capacity.
Q.
It would have been more accurate, would it not, sir, to have actually verified what
his wage was in the year just prior instead of trying to do a calculation and a guess?
A.
In the year just prior to what?
Q.
Just prior to his last surgery.
A.
Why?
Q.
He filed an income tax return for a full year’s worth of work.
A.
What you are saying is that instead of using the 2005 dollar figure - Q.
Yes.
A.
- - you are saying that I should have used a figure specific to 2006?
Q.
2007, he worked in 2007 for a full year.
A.
If I were to have that information and the hourly rate and the actual taxes, I could
certainly run those numbers.
Q.
Well, it’s a little late now because this case is now officially closed for experts to
make any modifications or run new reports. I’m looking at what you did.
Expert Uses Disapproved Data Tables to Run Calculations
Q.
According to [your opinion], you said, “The loss of earnings sustained by
[plaintiff] is in the range of 622,849 to 668,001 stated in terms of present value. The low end of
the range is based on the work life expectancy data from the American Community Survey,
ACS. The high end of the range is based upon the work life expectancy data from the Current
Population Survey, CPS.” Did you use both of those surveys?
A.
Yes.
Q.
And that is a position that you have advocated in your book, is it not?
A.
Similar.
Q.
Now, you do know of course that there has been a raging debate nationally about
the use of either the ACS or the CPS among economic experts, is that correct?
A.
There are a small group of economists who have created controversy with regard
to the government data.
Q.
Well, let’s talk about that. People have been criticizing you and the members of
Vocational Economics, Inc. for using both the ACS and the CPS. Would that be a fair
statement?
A.
There is a small group of people, yes.
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Q.
I went ahead and pulled a number of articles that are either critical of your
technique or in support of your technique, and I found something very, very interesting in terms
of the support. The only articles that I could find that were supporting you and your technique
were people who worked for Vocational Economics, Inc. who wrote those articles. Have you
seen any studies by people who don’t work for Vocational Economics, that aren’t affiliated with
Vocational Economics, Inc. that support and do a peer review of your book and your technique?
A.
Yes.
Q.
Can you name me some, please?
A.
Yes.
Q.
Go ahead.
A.
Robert Fraser has no affiliation with Vocational Economics. He published a
review of the tables sometime within the past four or five months that review came out. It was
positive review.
Q.
Where was it published?
A.
The Journal of Vocational Education.
Q.
Is he an economist?
A.
No.
Q.
Is that a peer review publication for economists?
A.
No.
Q.
Do you know any economists, beyond the people that have worked for Vocational
Economics, Inc., who have published an article in favor of your technique?
A.
No.
Q.
Do you know any forensic economists, just to be a little more specific, that have
published any articles in favor of your technique who don’t work for Vocational Economics,
Inc.?
A.
I don’t believe so.
Now Expert Uses the Disapproved Tables Together With False Assumptions
to Reach Conclusions Unrelated to this Plaintiff
Q.
In any event, let’s go through some of the criticism of the ACS and the CPS,
because this is a summary that I found that was done by a Jerome Staller. Do you know him?
A.
I knew him. He is now deceased.
Q.
Staller wrote and basically said the following comments, “Perhaps the most
compelling criticism of the tables, this is referring to the ACS and the CPS, centers on the fact
that the data on which trends are based is not appropriate for the notion of the disabled
workplace. Those data are derived from Current Population Surveys. The Current Population
Survey produced by the Bureau of Labor Statistics and the Bureau of the Census is a monthly
survey of U.S. households.” And this is the question here. “It measures various labor force
characteristics such as employment earnings and work hours.” Is that what you relied on?
A.
Yes.
Q.
You used tables specific to an individual like [plaintiff] who had no disability.
You realize this individual had a grade two spondylolisthesis and a potential for multiple fusions
in his back before this incident. He also had severe degenerative disk disease. And you are
saying he was completely capable of having a full work life expectancy based upon that
preexisting history?
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A.
There is nothing that I have read in the file that would cause me to conclude that
the definition of either having a work disability or a physical disability.
Q.
We are here again with the issue you rendered a report based upon the assumption
that this man was a healthy individual with a full working life expectancy before he had his first
surgery. Would that be a fair statement?
A.
Yes.
Q.
We now have records from the doctor indicating pretty heavy drug use and
abusive prescription medication. Was that factored into your determination to determine how
long he would have a working life?
A.
No. I’m looking at statistical averages for men with his level of education
attainment who have not been identified as having a work disabling or a physically disabling
condition.
Q.
Well, are you dealing with men in general or black men?
A.
Men in general.
Q.
Is there different data showing working life expectancy being different for black
males?
A.
I believe such data does exist.
Q.
That is part of my problem. I’m having a hard time understanding. You know
that [plaintiff] is black?
A.
Yes.
Q.
But you didn’t know the extent of his drug usage; that is a fair statement, right?
A.
Correct.
Q.
You didn’t know that he had grade two spondylolisthesis and degenerative disk
disease that had been going back to and attributable to something going back to 1981?
A.
There is some mention of that in some of the medical information that I read.
Q.
How did you factor in the fact that he would have probably been disabled in any
event with or without this surgery?
A.
I did not factor that in.
KNOW THE SCIENCE BEHIND THE OPINION
Once you have gotten past credentialing, you need to strengthen/or on cross weaken the
opinions. Thus, it is important to now know the standards and science behind the opinion.
1.

The easiest technique is to retain your own expert who can assist you in
understanding the science, the potential criticisms, and/or weaknesses with
the opposition’s opinion. A lawyer who goes into a deposition without fully
understanding the science behind the opinion is simply unprepared.
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2.

Are there published standards? (examples: ANSI, ASTM, federal and state
codes).

Example 10: The Tribometer in slip and fall cases. The fact is there were no
standards for “wet tests,” and the particular device used has been heavily criticized.
The opinion: “When subjected to a wet test and measured by an English
Tribometer, the COEF measured .35” [which is below the required standard of .5 for DRY floor
materials].
The William English Tribometer problem: Research revealed that the William
English Tribometer had been decertified by the ASTM as being “proprietary” of the now
deceased Mr. English. The test is heavily criticized because it is a “static” test while human
interaction with a floor is “dynamic.” Moreover the tester cannot duplicate the floor condition
and amount or type of liquid on a floor months later.
The wet test research: Up until recently there were no published standard for
any “wet” test except steel guiders.
The testimony which was stricken by the Court by motion in limine:
Q.
And as I understand it, you performed two types of slip resistance tests. One
would be a dry test and the other would be a wet test, correct?
A.
That is correct?
Q.
And the device you used was something called the William English Tribometer,
was it XXL.
A.
English XL variable incidence tribometer.
Q.
Were you certified to use the tribometer from the International Safety Academy?
A.
Yes, the International Safety Academy was the entity that fronted it or gave
certifications. They oversaw the certification process.
Q.
Now the International Safety Academy at one time sponsored a program called
the English XL VIT certification program; is that correct?
A.
Yes. That is correct.
Q.
Are you aware of whether or not they are still offering that certification?
A.
I believe no.
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Q.
And the International Safety Academy is no longer teaching that program or
offering the certification, correct?
A.
I believe that is correct. Yes.
***
Q.
None of the attorneys that have retained you have come to you and said, “Oh by
the way, the opposition is trying to exclude your testimony because you did a wet test?”
A.
I would agree with that. The English XL is widely accepted.
Q.
Now, going back to the widely accepted, you have testified in prior cases that the
acceptance of Mr. English’s tribometer and the standards that he used was because the American
Society for Testing and Materials had adopted that standard at one point; is that correct?
A.
At one point that is correct.
Q.
You’re a member of the F13 committee.
A.
That is correct.
Q.
Now, for the ASTM to adopt the standard, can you explain the process as to how
that happens?
[Process explained.]
Q.
One of the things you’re reviewing as a member of the committee on the task
force is to look at the scientific basis for a test; is that correct?
A.
You’re absolutely correct.
Q.
Because you want to find out a standard that would be uniform and subject to
what we call peer review?
A.
Yes. I mean, the peer review is a very important process.
Q.
Now, the standard from ASTM for the adoption of and use of Mr. English’s
tribometer has been repealed, has it not?
A.
It’s been withdrawn, as well as the Brungraber. But not the standard is invalid.
Q.
Tell me what you think the reason for the withdrawal was.
A.
Basically, ASTM does not like to produce standards that are specific to one
instrument. And unfortunately, the English XL is the only variable incidence tribometer and the
Brungraber II is the only portable articulated strut tester. They felt that would create proprietary
conflicts, so to speak.
Q.
“Proprietary” meaning that what they were disturbed about was the fact that the
machine is proprietary to one manufacturer?
A.
That is absolutely correct.
Q.
Mr. English was the only one, while he was alive, that manufactured and sold the
device?
A.
Right. He had a patent.
Q.
Right. He also promoted that device and sold it to people like you?
A.
That is correct.
Q.
The reason ASTM cites for withdraw of the standard on September 20, 2006 was
failure to include an approved precision statement violating Section A21 of the form and style
for ASTM standards. An approved prevision statement means that the manufacturer or the
promoter of the device has to have it peer reviewed by others in the field to make sure that the
same results are going to be consistent by use of the device. Wouldn’t that be a fair statement?
A.
I definitely understand that.
***
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Q.
Your results for a dry test were rather remarkably good, weren’t they?
A.
Absolutely. As most clean, dry surfaces are.
Q.
In fact, as I understand it from talking to you and other experts, the minimum
result, what would be considered a “safe result” for a dry test would be anything above a .5.
A.
That is the generally accepted standard.
Q.
On a scale of 1?
A.
Right. One being the highest. Correct.
***
Q.
Is there an adopted wet test for slip resistance by the Clark County building code?
Is it specified in there?
A.
The only code in the building code is extremely vague.
Q.
Let’s try it this way - - I’m going to go through each of these codes, and it’s going
to be “yes” or “no.”
A.
Okay.
Q.
Does the Clark County Building Code recognize the use of Mr. English’s
tribometer for wet testing of floor surfaces?
A.
It doesn’t recognize any slip resistance tests.
Q.
The answer would be “no”?
A.
That’s correct.
Q.
Does the Uniform Building Code recognize the use of Mr. English’s tribometer
for wet slip resistance testing?
A.
Same answer.
Q.
“No.”?
A.
No slip meter is recognized.
Q.
Does the International Building Code recognize the use of Mr. English’s
tribometer.
A.
No, as well as any other tribometer.
Q.
How about the American National Standards Institute? You’re hesitating. So
you’re not sure?
A.
I haven’t seen any standard. So I think we could just go ahead and answer “No”
to every single question.
Q.
The National Bureau of Standards, have they made reference to the use of the
English tribometer?
A.
No, as well as any other tribometer.
Q.
And we know that ASTM has withdrawn the standard as of 2006; is that correct?
A.
You’re absolutely correct.
Q.
So they do not recognize it anymore for wet testing, correct?
A.
No.
Q.
Now OSHA doesn’t recognize it and make reference to the use of the English
tribometer for measurement?
A.
I don’t think OSHA makes that bridge.
Q.
But you’re talking about the one code of federal regulation that relates to - A.
That relates to skeletal steel.
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Q.
-- skeletal steel which is particularly a very dangerous profession in and of itself.
A.
I absolutely agree. But where did they get the 0.5.
Q.
But what I’m going through now is to demonstrate to the court that there isn’t a
single entity that recognizes the use of either of those devices for wet testing.
A.
Because nobody can come to an agreement on the standard.
Q.
Right. And that’s what we call peer review.
A.
I would agree.
Q.
So just to summarize this - - none of these organizations or codes have adopted
the use of Mr. English’s tribometer for wet slip resistance testing, and I’m going to list them.
And you can tell me if any of them I’m wrong on.
A.
Okay.
Q.
The ASTM, OSHA, Underwriters Laboratory, Uniform Building Code,
International Building Code, Clark County Building Code, ANSI, National Bureau of Standards,
and last but not least, the Americans with Disabilities Act?
A.
Correct. None of those entities signify or identify any type of tribometer that is to
be used in [wet] slip resistance testing.
Here the expert professes to make up a standard:
Example 11: “Rule of Thumb” Security Expert
The testimony:
Q.
When you’re looking at a nightclub, staffing has to be a little higher, doesn’t it?
In other words, they have to be – there needs to be more security people present to try to prevent
the outbreak of fights?
A.
I agree.
Q.
One of the reasons why I raised this is because you put in your paper and your
opinion that there should be, as you said, a rule of thumb, one security officer in a hotel casino
floor for every 10,000 square feet?
A.
Yes, I did.
Q.
Now, let’s talk about where you got that from other than your thumb.
A.
Outstanding.
Q.
Have you ever seen a published article relating to hotels and casinos which has
used that rule of thumb?
A.
No, I have not.
Q.
You certainly have never written any articles about that opinion, have you?
A.
No, I have not.
Q.
Can you point to any security manual that is nationally recognized or any national
standard that is recognized that says that there should be a security officer one for every 10,000
square feet?
A.
No, I cannot.
Q.
When you were working at Bally’s because you said you used your opinion and
part of that experience in writing this opinion, did Bally’s have on its graveyard shift one
security officer for every 10,000 square feet of casino space?
A.
I would say roughly yes, that was what it was.
Q.
What do you mean roughly?
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A.
As I don’t know the exact square footage of the casino floor itself, I can’t really -Q.
So you can’t really testify from your own personal knowledge, you’re guessing?
A.
I’m guessing. That would be my estimate.
Q.
Are you aware at any other hotel in Las Vegas which has set forth the standard
that you’ve adopted, one security officer for every 10,000 square feet?
A.
No, I cannot.
MAKING THE EXPERT OPINION MORE UNDERSTABLE TO THE JURY
Obviously, many experts testify using their technical jargon. Try using visual techniques
to make the expert’s opinion “come alive,” if helpful to your case. Several techniques can be
used in this regard:
Use lay terms – have expert redefine terms
1.

Where the expert uses detailed scientific terms that are not readily understandable by a
lay jury, always ask:
“Dr./Mr. ______, you used the term __________, could you explain that term to
me.”
(Note that the question is asked as though the lawyer is unsophisticated. I have
oftentimes heard lawyers turn around and ask: “could you explain to the ‘jury’ what you
mean by the term ___________.” Interviews with juries after the fact indicate that they
are offended that the lawyer thinks they are “stupid” or “unsophisticated.” So make
yourself the object of derision because it will better absorbed a jury panel. )

2.

Draw it/Use a Photo:
Dr./Mr. _______________, can you draw that _______________, or can you point that
out on the diagram, or can you draw that on the anatomical model?
Example 12: (Video Clips of Architect Using Easel and Photo During Deposition)
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3.

Use a model, recreation, animation.

4.

Bring the Pieces Together at the End
Summarize key deposition points or testimonial ending.
After the architect testified extensively about rain and water intrusion in a building still

under construction, I reasked simple questions to draw all the testimony together.
Q.
Now, I want to go through and try to get a list of what it was that you saw as
sources for water intrusion to the building. You described first that what you did there on the
little diagram is that rain water was coming down the seams between the Efis and the concrete
and running down the inside, that's number one?
A.
Yes.
Q.
Number two, water was also making its way into the building by virtue of the fact
of unsealed scuppers, scuppers that didn't have flashing on it yet?
A.
Correct.
Q.
Water was also making its way down in the building, down the window wall
system through the mullions, the aluminum mullions; is that right.
A.
That's correct.
Q.
Was any water coming down through what I'll call "penetrations" through
concrete slabs in the building itself?
A.
Not that I can recall observing as significant, no.
Q.
Okay. Now let's -- I'm going to define those penetrations a little bit. In order to
run conduit and pipe and electric lines and I guess mechanical, the concrete floors of each floor
are not completely sealed, are they? They have their holes in them?
A.
There are -- when they pour the concrete slab, sleeves are provided through which
later pipes, vents, conduits, and cables are threaded for the various functions of the systems.
Because of the nature of the requirements of floor to floor fire protection, those penetrations are
sealed with a fire caulk.
Q.
Had the building in all those floor penetrations, then, been sealed with fire caulk
by time of the December 29th event?
A.
On the lower floors, definitely. On the upper floors some of them, some may not
have been because some them -- the installation of the pipes or vents may not have been
complete at that time.
Q.
Well, that's the point that I'm getting at. On the upper floors, did you observe
some water which had ponded or gotten onto the slabs going down the penetration holes?
A.
I don't recall any specifics but it's certainly possible.
Q.
Okay. I may be able do that with some of the 3 photos and maybe that's a good
place to go. The first photo is on page EG004, and these top two here show, -- first of all, where
I'm putting my finger right now, this is supposedly taken on the 30th at 2:29 p.m. You notice that
there appears to be some damage to the installation?
A.
Yes.
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Q.
Can you tell me what that is?
A.
It appears to be water soaked and slumping because it is heavy with water.
Q.
Now, are the windows in place in these pictures?
A.
They appear to be.
Q.
Are these pictures consistent with what you observed in terms of water running
down the inside of the Efis panels from higher levels?
A.
Yes.
***
A.
And in the photograph above that penetrates floor to floor.
Q.
Okay.
A.
Above and below.
Q.
And that's what I'm trying to find out. Was -- did you observe when you were
there, that water -- that the points on the floor where the vent pipe meets, were they sealed by
December 29th?
A.
Not all.
Q.
Not all, okay. So did they provide a pathway for water to travel down those and
pond on the floor below?
A.
It would have, yes.
Q.
Moving now to page EG0012, this is a photo taken on the 29th at 11:26 in the
morning. Did you observe any water getting behind the wall board that had already been
installed?
A.
Yes.
Q.
Can you tell me how water made its way behind wall board on the interior walls?
A.
It would have traveled across the floor slab.
Q.
Now, so did the water then go across the floor slab on the floor and then work its
way up a wall?
A.
Yes.
Q.
You know, going back to my seventh grade science, there's like a capillary action,
or something like that. How do you describe that architecturally? When the damage comes from
below and the water travels up?
A.
It works like the wick in a candle. Water will soak into dry material and the
capillary action is, in fact, a -- the effect of the material absorbing the water in any direction that
overrides the force of gravity. So water will in fact travel up.
Q.
And that's what you called "a wicking"?
A.
Yes, the capillary action, but it's wicking.
Q.
And that would be consistent with the testimony now that water did actually make
its way down some of the sleeve holes?
A.
Yes.
Q.
And this would be damaged Sheetrock?
A.
Yes.
Q.
By the way, one of the problems with water intrusion, you're really trying to
prevent mold buildup in a building, are you not?
A.
Yeah.
***
25

Q.
Is part of the -- a water intrusion prevention plan, to prevent water from getting
into a building to create an environmentally hazardous condition?
A.
Mold is a concern.
Q.
Well, tell me why you want to prevent mold from building up in a building?
A.
The primary reason would be to -- because it can deteriorate the building
materials, and over time it can cause deterioration of the building itself. But in today's
environment, that being a socio-political environment, there are also health concerns. The two
are not necessarily related, nor are they mutually exclusive.
Q.
Well, at the very least, you -- from what I'm gathering from you, you would have
recommended removal of this water -- I mean, of this damaged wall board from the construction
standpoint; is that correct?
A.
I would recommend removing the wall board for the damage.
Q.
Give me your reasons why you would recommend removing wall board that had
gotten wet from rain?
A.
Damaged wall boards should be removed because it's primarily not going to
provide the finish as desired as anything else. It's wet, therefore, it's no good. It would be the
same as finding Sheetrock that were gouged or had a hole punched in it. From the architectural
construction point of view, we would have it removed because it does not represent the desired
finished condition of the product.
Q.
And you can't just simply repair it? Retexture it, resurface it?
A.
Not wet, no.
Q.
How about if you dry it out?
A.
No, it doesn't matter. It's got a -- all wall board has a filament tissue. And in
most cases, that means paper finish substance to its surface. And once it has been wetted, you
can't go back. It doesn't hold paint properly, it doesn't hold whatever you're adhering to it, be it
paint, wall covering.
SPECIFIC LEGAL ATTACKS ON THE SPECULATIVE
NATURE OF SECURITY “EXPERT” TESTIMONY
Security experts often testify without reference to any discernable industry standards.
The testimony often falls into a nitpick analysis of what “could have been better” security. More
importantly, they often times concede that even with their recommended fixes, there is no
guaranty that the crime could have been prevented – i.e. the testimony merely “speculates” that
the crime could have been avoided. Don’t accept this kind of testimony and attack it by motion
in limine. The line of cases cited below should help you make a case against most Plaintiff
security experts.
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The California Supreme Court has looked at the admissibility of testimony by a security
expert that “better security measures” might have deterred criminal conduct. In Saelzler v.
Advanced Group 400, 25 Cal.4th 763, 777 (2001), the California Supreme Court held,
In the absence of other proof of causation, an expert's
opinion that better security measures would have
prevented the assault is nothing more than
speculation and conjecture, and is thus insufficient.
(See Saelzler v. Advanced Group 400, (2001) 25
Cal.4th 763, 777).
In Saelzler v. Advanced Group 400, supra, 25 Cal.4th 763, the Plaintiff, who was
criminally assaulted while attempting to deliver a package at the Defendant's apartment complex,
alleged that better security measures would have prevented the assault. The Court found for the
Defendant approving of a prior decision by the California Court of Appeals in Nola M. v.
University of Southern California, 16 Cal. App. 4th 421 (1993). Citing from Nola M, the
California Supreme Court determined:
"[T]he Plaintiff must do more than simply criticize,
through the speculative testimony of supposed security
'experts,' the extent and worth of the Defendant's
security measures, and instead must show the injury
was actually caused by the failure to provide greater
measures." "'A mere possibility of such causation is not
enough; and when the matter remains one of pure
speculation or conjecture, or the probabilities are at best
evenly balanced, it becomes the duty of the Court to
direct a verdict for the Defendant.' [Citation.]" (Saelzler
at pps. 774, citing Nola M. at p. 435, and 775-776,
italics omitted.)
The Plaintiff in Nola M. v. University of Southern California, 16 Cal. App. 4th 421
(1993) was raped on the campus of the University of Southern California. She sued USC and
won on a theory that the university was negligent in failing to deter the attack. At trial, her expert
criticized USC's security measures and found them wanting but he did not, and on the facts of
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that case could not, say that two (2) or ten (10) or twenty (20) more guards or other security
measures could have prevented the Plaintiff's injuries. Although she won at trial, the California
Court of Appeals reversed on the ground that abstract negligence, unconnected to an injury, will
not support liability. ( Id. at p. 424.)
In Nola M., 16 Cal. App. 4th at 435, the California Court of Appeals citing from its
opinion in Noble v. Los Angeles Dodgers, Inc., 168 Cal.App.3d 912, 916-917 (1985), cautioned:
. . . .that a trial in this type of case must do more
than simply critique a Defendant's security
measures or compare them to some abstract
standard espoused by the Plaintiff's security expert.
Yet that is precisely what happened here. Nola's expert
found fault with all of USC's security efforts, including
the physical plant, the number of guards and the way
they worked, and explained how he could have done it
all better. But Nola's expert did not, and could not, say
that more security guards or guards on foot instead of in
cars or lower hedges or more light would have
prevented Nola's injuries. And, of course, Nola's expert
conveniently ignored the fact that, on the night Nola
was attacked, USC had eight (8) officers patrolling a
quarter-mile area while the Los Angeles Police
Department had about the same number patrolling the
surrounding ten and one- half miles.

Even prior to the Nola M decision, another California Court of Appeals stated, “[l]iability
cannot be established by a showing of "'abstract negligence,'" for instance by a showing of the
Defendant's failure to provide security that conformed to the Plaintiff's expert's notion of
adequacy, without any causal nexus between that failure and the resulting injuries.
McDonald's Corp.,193 Cal.App.3d 495, 515-516 (1987).
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Lopez v.

The Lopez decision teaches that reasonable protective measures cannot stop wanton
violence and that even significant increases in police personnel cannot prevent all crime or any
particular crime. Lopez, supra, 193 Cal.App.3d at 517. The Nola M Court goes on to explain:
["It is an easy matter to know whether a stairway is
defective and what repairs will put it in order . . . but
how can one know what measures will protect
against the thug, the narcotic addict, the degenerate,
the psychopath and the psychotic?"].) But where, as
here, we are presented with an open area which could
be fully protected, if at all, only by a Berlin Wall, we do
not believe a landowner is the cause of a physical
assault it could not reasonably have prevented. (Noble
v. Los Angeles Dodgers, Inc., [(1985) 168 Cal.App.3d
912, 915-918]["No one can reasonably contend that
even a significant increase in police personnel will
prevent all crime or any particular crime"].)
Otherwise, where do we draw the line? How many
guards are enough? Ten? Twenty? Two hundred? How
much light is sufficient? Are klieg lights necessary? Are
plants of any kind permissible or is USC to chop down
every tree and pull out each bush? Does it matter if the
campus looks like a prison? Should everyone entering
the campus be searched for weapons? Does every shop,
every store, every manufacturing plant, have to be
patrolled by private guards hired by the owner? Does a
landowner have to effectively close his property and
prevent its use altogether? (See Hayes v. State of
California (1974) 11 Cal.3d 469, 473 [113 Cal.Rptr.
599, 521 P.2d 855].) To characterize a landowner's
failure to deter the wanton, mindless acts of violence
of a third person as the "cause" of the victim's
injuries is (on these facts) to make the landowner the
insurer of the absolute safety of everyone who enters
the premises.
Nola M, 16 Cal.App. at 436-437 (Emphasis added.)
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In Noble v. Los Angeles Dodgers, Inc. (1985) 168 Cal.App.3d 912, 915-918 (Noble), the
Plaintiff was assaulted in a parking lot at Dodger Stadium and sued the stadium owner on the
theory it failed to provide adequate security for its patrons. The Plaintiff's expert witness opined
at trial that the owner “should have” employed “more security guards to patrol the area.” The
jury awarded the Plaintiff substantial damages. The Court of Appeal reversed, holding that
"abstract negligence," without proof of a causal connection between the Defendant's breach and
the Plaintiff's injury, is insufficient to sustain the award. (Id. at pp. 916, 918.)
Thus, always try to get the opposing security expert to admit that even with all of his
recommended changes, i.e. better training, more security, more cameras, etc. that the
attack may still have occurred.
Example 13:
Q.
So you’re saying that they should have had 4 roving officers instead of 3?
A.
Yes.
Q.
And you also insist that active camera monitoring should have been used?
A.
Yes.
Q.
Can you definitively state that even if all of these measures had been in place
that [Plaintiff] would not have been raped by the meth addicted attacker in this case?
A.
No, I am not stating that . . .
Newer Techniques:
1. Use of the Smart Board Technology (demonstration).
2. Videotape depositions clipped into key moments.
a) The expert’s opinion will help your case.
b) Example 14: (Video Clips of Doctor Demonstrating Medical Procedure).
c) You know the opposing expert gets angry easily.
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d) Think about playing short pieces of testimony during the opening statement so
that the jury is preconditioned to apply the information as the evidence unfolds.
CONCLUSION
As you can see, proper research and investigation of the expert’s background and the
opinion, can make the testimonial result turn in your favor. Make it a habit to thoroughly
research the experts you use or oppose before obtaining their testimony. Then outline your plan
to elicit the testimonial nuggets which will convince a court to exclude the testimony of an
opposition expert, or admit your expert’s opinion in a manner which will impress a jury.
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INTRODUCTION
Arbitration is a private forum for resolution of disputes without the
necessity of court involvement. However, the court is often involved in many
ways. This paper attempts to address those situations where the private process of
arbitration intersects with court proceedings.
The first section addresses the arbitration agreements and how it sets the
stage for what should be and is arbitrated.
The second and third sections address how to force arbitration on a party
who refuses to participate and the defenses for a party who would rather not
arbitrate.
The fourth section addresses the problems presented in arbitration
including injunctive relief, dispositive motions, compelling discovery, and third
party practice.
Finally, the last section addresses what happens in court after the
arbitration is over.
PART ONE: KEY FEATURES OF ARBITRATION
I.

INTRODUCTION

Prior to the passage of the Federal Arbitration Act (FAA), American
courts were generally hostile to arbitration and routinely refused to enforce
agreements to arbitrate. Hall St. Assocs., L.L.C. v. Mattel, Inc., 552 U.S. 576, 593
(2008).
By the first quarter of the twentieth century, however, arbitration began to
be viewed as a quicker, less-expensive process for adjudicating commercial
disputes. In 1925, Congress enacted the United States Arbitration Act, which was
later renamed the Federal Arbitration Act. J. Berger & C. Sun, The Evolution of
Judicial Review Under the Federal Arbitration Act, 5 N.Y.U. J.L. & Bus. 745,
754 (2009).
The FAA has an expensive scope; it applies to all maritime transactions
and interstate commerce. Because “interstate commerce” has been interpreted
very broadly, the FAA applies to the overwhelming majority of modern-day
arbitrations. Importantly, the FAA’s passage marked a sea change in the
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willingness of state and federal courts to enforce agreements to arbitrate and
arbitration awards.
Whether arbitration remains a quicker, less-expensive process for
adjudicating disputes is a matter of some controversy. This paper will examine
the scope of arbitration agreements; grounds to compel or resist arbitration; the
arbitration process, including the jurisdiction and powers of arbitrators; and postarbitration proceedings to confirm, enforce, vacate or modify arbitral awards.
II.

SCOPE OF ARBITRATION AGREEMENTS

Arbitration is a creature of contract law. E.g., AT&T Techs., Inc. v.
Commc’ns Workers of Am., 475 U.S. 643, 648 (1986). For this reason, the words
used in an arbitration agreement determine the arbitration-related rights of the
parties to that agreement. See Joseph M. Cox, Clause and Effect: A Few Helpful
Tips on Scope, Rules of Evidence, and Other Things You Should Know About
Arbitration, 77 Tex. B.J. 292 (2014).
Indeed, when they agree to arbitrate, parties give up their rights to a
judicial dispute-resolution forum (containing a variety of procedural benefits,
including comprehensive appellate review) in favor of an expeditious and more
affordable resolution process. E.g., Sharp v. Downey, 13 A.3d 1, 22 (2010),
vacated on other grounds, 51 A.3d 573 (2012).
Key provisions to consider in an arbitration agreement include choice of
law, the scope of permissible discovery, location of the arbitration, the breadth of
the arbitration clause, and costs of arbitration, including attorneys’ fees.
The subsections below address important issues relating to the scope and
enforcement of arbitration agreements.
A.

What Law Governs an Arbitration Agreement?

Drafters of arbitration agreements should determine and specify what
substantive law will govern in any dispute between the parties. Interestingly,
much of the case law does not address “the applicability of substantive law.
Rather, the jurisprudence deals with whether a state or federal arbitration act
determines the procedural law….” Matthew Savare, Clauses in Conflict: Can an
Arbitration Provision Eviscerate A Choice-of-Law Clause?, 35 Seton Hall L. Rev.
597, 602 (2005). As one commentator explained:
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In arbitration, arbitrators may be, but usually are not, directed to
establish their decision on principles of substantive law, and
typical arbitration awards are not subject to appellate review.
Thus, the extent to which arbitrators should and do apply
substantive law in deciding cases is less clear.
Murray S. Levin, The Role of Substantive Law in Business Arbitration and the
Importance of Volition, 35 Am. Bus. L. J. 105, 106–07 (1997). To ensure that the
parties’ choice-of-substantive-law provision is applied, the General Counsel of the
American Arbitration Association gave the following recommendations:


The choice-of-substantive-law language should be included in the
arbitration clause itself.



The arbitration clause “should stipulate that the arbitrator is bound to
decide the arbitration in accordance with the substantive law of the
specified state.”



The arbitration clause should prohibit the arbitrator from making an
award in equity.



Depending on the jurisdiction, the arbitration clause should allow a
party to move to vacate the arbitrator’s award for failure to apply the
specified substantive law.

Savare, supra, at 609–10.
As far as procedural rules:
“[T]he FAA does not necessarily dictate the procedural rules
governing how arbitration itself is conducted. Rather, the parties to
a contract are free to elect whether the FAA, state law, or other
rules—such as those promulgated by an independent ADR
provider—will govern their arbitration.”
Stephen Smerek and Daniel Whang, Preemption and the Federal Arbitration Act:
What Law Will Govern Your Agreement to Arbitrate?, American Bar Association,
http://apps.americanbar.org/buslaw/newsletter/0051/materials/pp7.pdf. In other
words, “parties dictate the terms of their own contracts, and the FAA does no
more than ensure that those terms are enforced.” Note, An Unnecessary Choice of
Law: Volt, Mastrobuono, and Federal Arbitration Act Preemption, 115 Harv. L.
Rev. 2250, 2250 (2002).
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Numerous states have adopted some version of the Uniform Arbitration
Act (UAA), which was initially promulgated in 1955. Of the 49 jurisdictions that
have arbitration statutes, 35 have adopted the UAA, and 14 have adopted
substantially similar legislation. The 2000 Revised Uniform Arbitration Act
(RUAA) has been adopted by 18 states.
The Supreme Court explained in Volt Information Sciences, Inc. v. Board
of Trustees of Leland Stanford Junior University, 489 U.S. 468, 476 (1989), that
“[i]nterpreting a choice-of-law clause to make applicable state rules governing the
conduct of arbitration” is perfectly in line with the purposes of the FAA. Should
parties choose a governing law other than the FAA, they must clearly state their
desire to do so and may not rely on “a generic choice-of-law provision….”
Oberwager v. McKechnie Ltd., 351 F. App’x 708, 710 (3d Cir. 2009).
While there are similarities between the UAA and the FAA, parties should
consider carefully the law they wish to apply. Though each option has its relative
advantages and disadvantages, Munro and Cockrell recommend that the
arbitration agreement “expressly adopt the FAA as the governing law for its
provisions.” Nicole F. Munro & Peter L. Cockrell, Drafting Arbitration
Agreements: A Practitioner’s Guide for Consumer Credit Contracts, 8 J. Bus. &
Tech. L. 363, 381 (2013). Doing so increases the likelihood that “where the
language of the [arbitration] clause leaves gaps that must be filled or explained,
those gaps will be filled or explained by the FAA.” Id.
Regardless of the law to be applied, courts generally will resolve
ambiguities in favor of arbitration:
[W]e are mindful of the Supreme Court’s teaching that “the
Arbitration Act establishes that, as a matter of federal law, any
doubts concerning the scope of arbitrable issues should be
resolved in favor of arbitration, whether the problem at hand is the
construction of the contract language itself, or an allegation of
waiver, delay, or a like defense to arbitrability.”
Ferro Corp. v. Garrison Indus., Inc., 142 F.3d 926, 932 (6th Cir. 1998) (quoting
Moses H. Mem’l Hosp. v. Mercury Constr. Corp., 460 U.S. 1, 24–25 (1983)).
Of course, drafters of arbitration clauses should ensure that the terms are
consistent with the rest of the agreement. See Matter of Arbitration Between
Mitsubishi Corp. of Tokyo & Guinomar Conakry, Guinomar Int’l, as Agents for
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Guinomar Conakry, No. 92 CIV. 8587 (PKL), 1995 WL 152543, at *1 (S.D.N.Y.
Apr. 6, 1995) (involving a dispute over an arbitration agreement that identified
both New York and London as the location of arbitration).
B.

What Discovery Is Allowed in Arbitration?

The FAA does not provide for discovery in arbitration proceedings. This
makes sense; Congress, after all, enacted the FAA to provide parties with a
streamlined alternative to the court system. Caley v. Gulfstream Aerospace
Corp., 428 F.3d 1359, 1367 (11th Cir. 2005).
Although the FAA does not provide for discovery, parties can nonetheless
agree to use discovery procedures in an arbitration. See Guyden v. Aetna, Inc.,
544 F.3d 376, 386 (2d Cir. 2008). Agreeing to use full-blown discovery, of
course, would defeat arbitration’s core purposes.
Discovery of parties and third parties in arbitration is discussed in greater
detail in Part Four of this paper.
C.

Where Can the Arbitration Be Held?

Any agreement to arbitrate should specify the arbitration’s location.
According to some courts, an arbitration’s location is integral to the agreement
itself, meaning that the failure to name a location voids the agreement entirely.
See Inetianbor v. CashCall, Inc., No. 13-13822, 2014 WL 4922225, at *3 (11th
Cir. Oct. 2, 2014).
How, then, should parties decide where to arbitrate? Convenience to
witnesses should play a role—as should selecting the court to which the parties
will apply to confirm, enforce, modify or vacate an award. Under the FAA,
unless the agreement specifies otherwise, applications to courts to enter judgment
upon an award must be made to a court in the district within which an award was
made. 9 U.S.C. § 9.
Where the UAA applies, a court will not have jurisdiction over claims
arising from arbitration proceedings unless the arbitration took place in the same
state as the court. See William C. Cleveland, Deciding Where to Arbitrate
Creates Significant Jurisdictional Issues with Respect to the Enforcement or
Attack of an Arbitration Award, 75 Def. Couns. J. 402, 402–03 (2008).
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To avoid claims of substantive unconscionability, the party with greater
bargaining power should consider providing for a venue convenient to the other
party and specify that arbitration will occur in that party’s county or state. See
Munro & Cockrell, supra, at 380.
D.

Should an Arbitration Clause be Broad or Narrow?

Arbitration agreements are generally considered either broad or narrow in
scope. Chelsea Family Pharmacy, PLLC v. Medco Health Solutions, Inc., 567
F.3d 1191, 1196 (10th Cir. 2009). “Broad arbitration provisions are generally
defined as those that apply to any dispute arising from an agreement.”
Compucom Sys., Inc. v. Getronics Fin. Holdings B.V., 635 F. Supp. 2d 371, 378
(D. Del. 2009). Narrow agreements, in contrast, reflect the parties’ intent to limit
arbitration to specific issues or claims. Chelsea Family Pharmacy, 567 F.3d at
1196. Even narrow arbitration clauses, however, are liberally construed to favor
arbitration. Id. at 1197.
For example, where the terms of an arbitration clause stated that the
arbitrator “shall…limit its review to whether the Proposed Purchase Price
Calculation contained mathematical errors or whether the Proposed Purchase
Price Calculation was calculated in accordance with this Agreement,” a federal
court held that the clause was narrow. Compucom Sys., 635 F. Supp. 2d at 378
(modifications in original). In comparison, an arbitration clause that by its own
terms encompassed “any difference . . . between the parties hereto which cannot
be settled by their representatives, within 48 hours of the occurrence” was
considered broad. Int’l Union of Operating Eng’rs, Local 150, AFL-CIO v. Flair
Builders, Inc., 406 U.S. 487, 488 (1972).
E.

How Much Does Arbitration Cost?

Arbitration is not free. Depending on the size of the claim, standard initial
filing fees may range from $775 to $65,000. Standard Fee Schedule, American
Arbitration Association, https://www.adr.org/aaa/ShowPDF?doc=ADRSTG_
012009 (last visited November 3, 2014). Arbitrators themselves may charge
hourly rates of between $300 and $600 per hour, though rates and fee structures
vary considerably. See Ali Assareh, Forum Shopping and the Cost of Access to
Justice Cost and Certainty in International Commercial Litigation and
Arbitration, 31 J.L. & Com. 1, 24 (2013). Arbitration is generally considered to
be more cost-effective than traditional litigation, but this is not always the case.
See Cox, supra. If, for example, the arbitration agreement does not limit
discovery or provides for discovery per the Federal Rules of Civil Procedure, then
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parties may incur significant discovery costs in addition to arbitration fees. See
id.
A party may seek to invalidate an arbitration agreement on the basis that
arbitration would be prohibitively expensive. Green Tree Fin. Corp.-Ala. v.
Randolph, 531 U.S. 79, 92 (2000). The party seeking to invalidate the agreement
“bears the burden of showing the likelihood of incurring such costs.” Id. Courts
may consider, on a case-by-case basis, “the claimant’s ability to pay the
arbitration fees and costs, the expected cost differential between arbitration and
litigation in court, and whether that cost differential is so substantial as to deter
the bringing of claims.” Bradford v. Rockwell Semiconductor Sys., Inc., 238 F.3d
549, 556 (4th Cir. 2001).
An arbitrator may award attorneys’ fees if the arbitration clause allows.
See Netknowledge Techs. LLC v. Rapid Transmit Techs., 269 F. App’x 443, 444
(5th Cir. 2008). Similarly, if the parties have agreed that the arbitration is to be
governed by rules that allow for “costs and expenses,” then the arbitrator may
award attorneys’ fees. Prudential-Bache Sec., Inc. v. Tanner, 72 F.3d 234, 242
(1st Cir. 1995). Parties to arbitration should consider whether they want to allow
an award of attorneys’ fees, and should explicitly permit or prohibit such an
award in the arbitration clause. Parties should also examine the proposed
governing law to determine whether it permits recovery of attorneys’ fees.
F.

Injunctive Relief and Other Equitable Remedies.

“[T]he arbitrator is given wide latitude in fashioning an appropriate
remedy.” United Elec., Radio & Mach. Workers of Am. v. Honeywell Inc., 522
F.2d 1221, 1226 (7th Cir. 1975). Arbitration agreements may provide for
equitable relief. See Ferguson v. Corinthian Colleges, Inc., 733 F.3d 928, 937
(9th Cir. 2013) (“[A]n arbitrator generally has the authority to enter injunctive
relief against a party that has entered into an arbitration agreement.”).
Like so much else in arbitration, the arbitrator’s authority to grant
equitable relief stems from the parties’ ability to contract. See id. at 937–38.
Whether injunctive relief is available through arbitration depends on the terms of
the arbitration clause. See Lewis v. UBS Fin. Servs. Inc., 818 F. Supp. 2d 1161,
1168 (N.D. Cal. 2011). Similarly, declaratory relief is available in arbitration
where the parties’ agreement so provides. See Honeywell, 522 F.2d at 1226. In
fact, arbitrators have awarded equitable relief in many varieties, including
requiring parties
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to establish a new system for filling job vacancies where improper
methods were used previously and return employees to their
former positions; to reclassify employees who were improperly
classified; to engage in bargaining; and to post a performance
bond. And an arbitrator has ordered a union to undertake
immediately to bring into its membership 100 new journeymen and
take other steps to meet the critical manpower shortage, as well as
to instruct members by letter that they must work overtime.
Id. at 1226–27.
Where state law exempts arbitration claims from equitable relief, the law
is preempted by the FAA. Ferguson, 733 F.3d at 934.
Injunctive relief and equitable remedies in arbitration proceedings are
discussed in more detail in Section I of Part Four infra.
PART TWO: MOVING TO COMPEL ARBITRATION
When a dispute arises between parties who have agreed to arbitrate, one
party will often see arbitration as advantageous, while the other will prefer to
avoid arbitration if possible. Plaintiffs commonly prefer a jury to an arbitrator
due to differences—perceived or actual—between achievable damages awards.
In opposing resistance to arbitration, defense counsel should be familiar
with the procedural and substantive weapons available to force the claimant into
arbitration.
I.

THE FAA PREEMPTS STATE ARBITRATION LAW.

The FAA preempts any state statute that would require a court to decide a
matter that would have been arbitrable under the FAA. Southland Corp. v.
Keating, 465 U.S. 1, 16 &_n.10 (1984). FAA preemption is part of the strong
national policy in favor of arbitration announced in Moses H. Cone Memorial
Hospital v. Mercury Construction Corp., 460 U.S. 1, 25 (1983). The FAA’s
preemptive power is not based on any express preemption clause in the statute
itself, but instead on the doctrine of conflict preemption, which subjugates state
law to federal law if and when they conflict with each other. See 9 U.S.C. 1, et.
seq.; Preston v. Ferrer, 552 U.S. 346, 353 (2008) (“The FAA’s displacement of
conflicting state law is now well-established.”).
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Because the federal standard for arbitrability is so inclusive, federal
preemption is an important arrow in the quiver of counsel seeking to compel
arbitration. If faced with an argument against arbitration under a state arbitration
statute, the lawyer seeking to force arbitration should argue preemption to take
advantage of the FAA’s broad applicability. See Allied-Bruce Terminix Cos. v.
Dobson, 513 U.S. 265, 271-273 (1995).
Finally, as a practical matter, federal preemption is crucial in allowing
arbitrability issues to be decided under one test, rather than under fifty different
state jurisdictional standards.
II.

WHAT PROCEDURES ARE USED TO COMPEL ARBITRATION?

The appropriate procedure for compelling arbitration will depend on
whether the dispute is already in litigation, and whether the litigation is in state or
federal court. If there is already a federal case, the proper procedure will further
depend on whether the arbitration agreement requires arbitration in a forum
outside the circuit.
A.

Moving to Compel When Litigation Is Not Pending.

If no litigation is pending, the claimant may often try to enforce his
arbitration right under section 4 of the FAA. This section creates a special cause
of action for compelling arbitration, which may be brought by any “party
aggrieved by the alleged failure, neglect, or refusal of another to arbitrate under a
written agreement for arbitration[.]” 9 U.S.C. § 4.
The cause of action created by section 4, however, does not carry its own
federalquestion jurisdiction, and a federal court must therefore have independent
subject matter jurisdiction over the controversy in order to compel arbitration
under section 4.
In addition, the FAA does not limit its impact to signatories, and has been
employed by non-signatories seeking arbitration under third-party beneficiary or
estoppel theories as discussed below. See, e.g., Crawford Prof’l Drugs, Inc. v.
CVS Caremark Corp., 748 F.3d 249, 260-61 (5th Cir. 2014) (affirming trial
court’s holding that signatories were equitably estopped from refusing to arbitrate
with non-signatories).
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B.

Moving to Compel When Litigation Is Pending.

If litigation is already pending in state court, then state-court statutes and
rules will govern the proper procedure for compelling arbitration.
If litigation is already pending in federal court, the party seeking
arbitration may often simply file a motion to compel. When the parties have
agreed to arbitrate in a different forum from the litigation venue, however, the
circuits are split on whether the district court in which the litigation is pending has
authority to compel arbitration. The Third, Sixth, Seventh, and Tenth Circuits
have held that only a district court in the arbitral forum may compel arbitration.
See Econo-Car Int’l, Inc. v. Antilles Car Rentals, Inc., 499 F.2d 1391, 1394 (3d
Cir. 1974); Inland Bulk Transfer Co. v. Cummins Engine Co., 332 F.3d 1007,
1018 (6th Cir. 2003); Merrill Lynch, Pierce, Fenner & Smith, Inc. v. Lauer, 49
F.3d 323, 327 (7th Cir. 1995); Ansari v. Qwest Commc’ns Corp., 414 F.3d 1214,
1219-20 (10th Cir. 2005). In these circuits, the proper procedure for compelling
arbitration would be to file a separate federal-court action in the arbitral forum
under section 4 of the FAA.
The Fifth Circuit, in contrast, has held that a district court may order the
parties to arbitrate in the forum specified in the agreement, regardless of where
the district court is located. Depuy-Busching Gen. Agency, Inc. v. Ambassador
Ins., 524 F.2d 1275, 1277-78 (5th Cir. 1975). The Ninth Circuit has gone even
further, holding that its district courts can order the parties to arbitrate in the Ninth
Circuit even when the arbitration clause requires a different location for the
arbitration. Textile Unlimited, Inc. v. A.B.MH & Co., Inc., 240 F.3d 781, 783 (9th
Cir. 2001).
C.

Seeking a Stay of Court Proceedings.

Finally, when litigation is pending at the time the movant seeks to compel
arbitration, the movant should also ask the trial court to stay litigation pending
resolution of the arbitration, at least as to the arbitrable issues. Once a state or
federal court determines that an issue identified in a motion for stay should be
referred to arbitration and the movant is not in default in proceeding with the
arbitration, the court must stay litigation of the arbitrable issues. 9 U.S.C. § 3.
III.

WHAT IF FEWER THAN ALL ISSUES ARE ARBITRABLE?

When all issues before a trial court should be referred to arbitration and a
party moves to compel arbitration and stay the litigation, the court’s decisionmaking about what to do next is simple: the court orders arbitration and does
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nothing else until the arbitration is concluded. See 9 U.S.C. §§ 2, 3 (arbitration of
arbitrable claims and stay of court proceedings respecting arbitrable claims are
both mandatory).
But where only some claims in the litigation are arbitrable, the court must
decide whether to allow the non-arbitrable claims to proceed in parallel with the
arbitration, or to stay all proceedings pending resolution of the arbitration. See,
e.g., Cardiomed, Inc. v. Kardiothor, Inc., 947 F.2d 953 (10th Cir. 1991)
(reversing and remanding to district court with instructions to address whether
arbitrable claim should be severed from non-arbitrable claims, or whether
proceedings should be stayed as to all claims pending arbitration). The court has
broad discretion in making this determination. See Branch v. Ottinger, 477 F.
App’x 718, 722 (11th Cir. 2012).
A court may abuse its discretion, however, if it refuses to stay nonarbitrable claims where those claims are based on the same operative facts, are
inherently inseparable from the arbitrable claims, and would undermine the
parallel arbitration if allowed to go forward. See, e.g., Hill v. GE Power Sys.,
Inc., 282 F.3d 343, 347 (5th Cir. 2002). Blanket stay orders are particularly
appropriate when the arbitrable claims predominate the lawsuit and the merit of
non-arbitrable claims is suspect. Genesco, Inc. v. T. Kakiuchi & Co, 815 F.2d 840,
856 (2d. Cir. 1987). Factors for a trial court to consider in determining whether to
stay all proceedings include the risk of inconsistent rulings, the extent to which
the parties to the non-arbitrable claims will be bound by the arbitrator’s decision,
and any prejudice that may result from delays. Volkswagen of Am., Inc. v. Sud’s
of Peoria, Inc., 474 F.3d 966, 972 (7th Cir. 2007).
IV.

CAN NON-SIGNATORIES BE COMPELLED TO ARBITRATE?

Arbitration agreements may be enforced by or against non-signatories
under “traditional state-law principles” of contract law. Arthur Andersen v.
Carlisle, 556 U.S. 624, 631 (2009).
The most important of these non-signatory enforcement theories are thirdparty beneficiary theory, equitable estoppel, and agency. In the absence of an
applicable and enforceable choice-of-law agreement, the forum state’s substantive
law often governs these issues.
A.

Third-party Beneficiary Theory.

Generally, one’s ability to enforce an arbitration agreement under a thirdparty beneficiary theory depends on what the contract says, rather than the
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conduct of the parties. An arbitration agreement may create rights or obligations
in third parties by specifically naming them, or it may implicate a category of
non-signatories without specifically identifying each potential member.
For example, an employee may sign an agreement with his employer
obligating the employee to arbitrate all claims arising out of his employment
against owners of premises where the employee performs work for the employer.
In that scenario, if the employee is injured while working for the employer on the
owner’s property, the owner may enforce the arbitration agreement against the
employee and require the employee to arbitrate any resulting personal injury
claim against the owner.
B.

Equitable Estoppel.

In contrast, enforceability of an arbitration agreement under an equitableestoppel theory depends on the parties’ conduct after the contract is entered.
Equitable estoppel prevents a non-signatory from avoiding arbitration when the
non-signatory accepts benefits or pursues relief arising from a contract containing
an arbitration clause.
For example, in In re Weekley Homes, L.P., 180 S.W.3d 127 (Tex. 2005),
a personal-injury claimant was required to arbitrate her claims for asthma
allegedly developed as a result of negligence on the part of the seller/builder of
her home, even though she had not signed the purchase agreement containing the
arbitration clause. Instead, the claimant’s father bought the home by signing the
purchase agreement, then immediately transferred the realty into a trust
benefitting the claimant. Id. at 129. The Texas Supreme Court held the claimant
was equitably estopped from avoiding arbitration, even as to this personal-injury
claim, because she had “embraced the contract.” Id. at 134-35. In particular, the
claimant had accepted and pursued benefits under the contract by giving
instructions on construction, demanding repairs, and demanding and receiving
reimbursement for expenses incurred while those repairs were made. Id. at 133.
C.

Agency.

Another common issue in non-signatory cases is whether an affiliate or
agent’s agreement to arbitrate binds the principal and/or allows the agent to
enforce the agreement.
A principal may be bound by its agent’s agreement to arbitrate entered by
the agent on the principal’s behalf. In re Oil Spill by Amoco Cadiz, 659 F.2d 789,
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795-96 (7th Cir. 1981). However, “the requirements for such vicarious
responsibility are exacting. An agency arrangement must not only exist, but also
be relevant to the legal obligation in dispute. InterGen N.V. v. Grina, 344 F.3d
134, 147-48 (1st Cir. 2003).
The circuits are split on whether an agent has standing to compel
arbitration by virtue of his agency relationship to a principal/signatory.
Westmoreland v. Sadoux, 299 F.3d 462, 466-67 (5th Cir. 2002). Westmoreland
approved the First and Ninth Circuits’ rule that “a nonsignatory cannot compel
arbitration merely because he is an agent of one of the signatories.” Id. The
Third Circuit, on the other hand, has held that a non-signatory agent may enforce
an arbitration agreement, reasoning that under “traditional agency theory, [the
agent] is subject to contractual provisions to which [the principal] is bound,” and
that is enough to allow the signatory’s agents, employees, and representatives to
enforce those provisions. Pritzker v. Merrill Lynch, 7 F.3d 1110, 1111 (3d Cir.
1993).
In analyzing third-party beneficiary issues, the key concern is whether the
contract’s language reflects an intent to create rights and/or obligations in nonsignatories. For equitable estoppel questions, the most important consideration is
whether the non-signatory has accepted benefits or pursued relief under the
contract. When an agency relationship is relevant to the legal obligation at issue,
the agent’s signature for the principal on an arbitration agreement will bind the
principal to arbitrate. In most circuits, an agent may not enforce an arbitration
agreement unless the agreement clearly indicates intent to cover claims by or
against the agent individually. However, in the Third Circuit, the agency
relationship itself is enough to allow the agent to compel arbitration in such
circumstances.
V.

CAN ARBITRATION BE COMPELLED DURING BANKRUPTCY?

Moving to compel arbitration of a claim against a debtor in bankruptcy
proceedings is a violation of the automatic stay provision of the U.S. Bankruptcy
Code. E.g., In re Kaiser Aluminum Corp., 303 B.R. 299, 303 (D. Del. 2003).
On the other hand, a bankruptcy debtor may move to compel arbitration of
a dispute with a creditor, and a bankruptcy court has authority to compel
arbitration pursuant to an enforceable agreement. In re Interactive Video
Resources, Inc., 170 B.R. 716, 721 (S.D. Fla. 1994).
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PART III: RESISTING ARBITRATION
The availability and applicability of grounds for avoiding an arbitration
agreement are determined under state substantive law. See 9 U.S.C. § 2.
The FAA’s strong policy in favor of arbitration, however, requires that
any doubt concerning a defense to enforcing an arbitration agreement under state
substantive law should be resolved in favor of arbitration. Moses H. Cone Mem’l
Hosp., 460 U.S. at 24-25. Among the avoidance theories often argued are waiver,
adhesion contract theory, lack of consideration, and lack of assent.
I.

WAIVER
A.

In general.

When considering whether to pursue litigation prior to compelling
arbitration, counsel must know in how much and in what kind of activity he or she
may participate without waiving his client’s opportunity to arbitrate. Since the
U.S. Supreme Court has not defined “waiver.” the right to arbitrate may be
waived under varying definitions and standards across jurisdictions.
B.

Waiver as Defined by Federal Circuit Courts.


Second Circuit. The Second Circuit admits there is no bright-line
rule for determining when a party has waived its right to arbitration. Factors to be
considered include: (1) the time elapsed from commencement of litigation to the
request for arbitration, (2) the amount of litigation (including any substantive
motions and discovery), and (3) proof of prejudice. Tech. in P’ship, Inc. vs.
Rudin, 538 F. App’x 38, 39 (2d Cir. 2013). In Rudin, the court held arbitration
was waived based on a 15-month delay between filing the complaint and moving
for arbitration, during which time the movant argued two substantive motions to
dismiss, produced a witness for deposition, and complied with extensive
discovery requests. Under Rudin, the key factor in a waiver analysis is prejudice
to the non-movant. Id. at 40.

Third Circuit. The Third Circuit considers six factors in
determining a waiver question: (1) timeliness of the motion to compel arbitration;
(2) the degree to which the party seeking to compel arbitration has contested the
merits of its opponent’s claims; (3) whether the moving party provided sufficient
notice to the non-moving party of its intention to seek arbitration; (4) the extent of
the moving party’s non-merits motion practice; (5) whether the moving party has
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assented to the court’s pre-trial orders; and (6) the degree of discovery engaged in
by the party. Super Media vs. Affordable Elec., Inc., 565 F. App’x 144, 147 (3d
Cir. 2014). These factors were announced in Hoxworth v. Blinder, Robinson &
Co., 980 F.2d 912, 926-27 (3d Cir. 1992), and are known as the Hoxworth factors.
In Super Media, one movant for arbitration had argued in a related statecourt proceeding that the arbitration provision was unenforceable, and had
engaged in significant discovery activity. 565 F. App’x at 146-148. The court
found this conduct had waived any right to arbitrate. Id. Another party whose
case was consolidated filed its motion to compel arbitration just over two months
after filing the complaint and did not engage in significant discovery. Id. at 148.
Nevertheless, the court held that he had waived his right to arbitration because he
elected to file a third-party complaint prior to filing a motion to compel
arbitration, complied with pretrial orders, and expressly denied that there was a
contract or any binding agreement to arbitrate issues. Id.
In In re Pharmacy Benefit Managers Antitrust Litigation, 700 F.3d 109,
118 (3d Cir. 2012), the court surveyed its prior applications of the Hoxworth
factors. With respect to the first factor—timeliness of the motion to compel
arbitration—In re Pharmacy observed that delays of 38 days, two months, oneand-a-half months, and immediately after removal to federal court had not
resulted in waiver. Id. On the other hand, delays of ten months, eleven months,
and four years had resulted in waiver. Id. (internal citations omitted).
Under the second factor—the degree to which the party seeking to compel
arbitration has contested the merits of its opponent’s claims—the court observed
that it had found waiver in cases based on the following conduct by the movant:
(1) filing a motion for summary judgment; (2) filing a motion to dismiss for
failure to state a claim and opposing a motion for class certification; and (3) filing
a motion for preliminary injunction, arguing an evidentiary hearing, and
opposingd motions to dismiss. Id. at 118.
Under the third factor—whether the moving party provided sufficient
notice to the non-moving party of its intention to seek arbitration—the court
observed that it had found no waiver in cases based on the following conduct by
the movant: (1) requesting arbitration before filing a motion to compel; (2)
objectingd that the claims were subject to arbitration 21 days after the plaintiff
filed his state-court complaint; and (3) raising arbitration in the joint discovery
plan before bringing a motion to compel. However, the court also described cases
in which it had found waiver based on this factor where the movant had included
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mandatory arbitration as one of ten affirmative defenses in its answer. Id. at 118119.
Under the fourth Hoxworth factor—the extent to which the party seeking
arbitration has engaged in non-merits motion practice—the court observed that it
had found waiver where the arbitration movant had moved to dismiss for lack of
prosecution. Id. at 119. The court further observed that it had found waiver where
the movant had opposed three motions to compel discovery, had filed motions to
disqualify counsel and stay discovery, and had opposed motions to compel
discovery. Id.
Under the fifth factor—the degree of a movant’s acquiescence to pretrial
orders—the court observed that it had found waiver in cases based on the
following conduct by the movant: (1) attending three status conferences and a
court-ordered mediation without objection; (2) participating in numerous pretrial
proceedings; (3) participating in ten pretrial conferences; and (4) certifying
readiness for trial and later seeking a continuance and new trial dates. Id. at 119120.
Finally, under the sixth factor—the extent to which the parties have
engaged in discovery—the court observed that it had found waiver where there
had been “significant discovery activity,” including interrogatories, disclosures,
requests for production, depositions, and discovery-related motion practice. Id. at
120.
Fifth Circuit. Under Fifth Circuit precedent, a party waives its

right to arbitrate if it: (1) substantially invokes the judicial process, and
(2) thereby causes detriment or prejudice to the other party. Al Rushaid vs. Nat’l
Oil Well Varco, Inc., 757 F.3d 416, 421 (5th Cir. 2014). The prejudice analysis
has its own three-part sub-test, under which the court considers: (1) whether there
was pretrial litigation activity related to the arbitrable claim; (2) the time and
expense incurred by the party opposing arbitration in defending the litigation; and
(3) the timeliness of the motion or petition to compel arbitration. Republic Ins.
Co. v. PAICO Receivables, LLC, 383 F.3d 341, 346 (5th Cir. 2004).
Seventh Circuit. The Seventh Circuit has rejected waiver theories

in cases where the defendant removed the case to federal court and participated in
a scheduling conference before moving for arbitration. Cooper vs. Asset
Acceptance, LLC, 532 F. App’x 639, 641 (7th Cir. 2013) (discussing Cabinetree
of Wis., Inc. vs. Kraft Maid Cabinetry, Inc., 50 F. 3d 388 (7th Cir. 1995)). The
Cooper court found no waiver, and distinguished the delay resulting from removal
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from a prior Seventh Circuit case holding of waiver based on delay caused by
participation in extensive discovery. Id. at 641. The court also found that seeking
arbitration 14 months before trial did not cause prejudice, but that delaying until 6
months before trial did. Id. at 642.

Ninth Circuit. The elements of waiver in the Ninth Circuit are:
(1) knowledge of an existing right to compel arbitration; (2) acts inconsistent with
that existing right; and (3) prejudice to the party opposing arbitration resulting
from such inconsistent acts. Kelly v. Public Utils. Dist. No. 2 of Grant Cnty., 552
F. App’x 663, 664 (9th Cir. 2014). In Kelly, the Ninth Circuit upheld the district
court’s waiver ruling where the party seeking arbitration had litigated in court for
eleven months before moving to compel, had participated in pretrial discovery,
and had argued hearings on a preliminary injunction and a motion to dismiss. Id.
at 664. In Defrees vs. Kirkland, 579 F. App’x 538, 541 (9th Cir. 2014), the
defendants waived their right to compel arbitration under individual releases by
waiting to seek arbitration until after their first motion to compel under a
derivative claim had proved fruitless.
In the Ninth Circuit, however, many actions do not serve as the basis for
waiver. For example, parties may litigate the jurisdictional question of standing
without waiving a right to arbitrate. Equity Lifestall Props., Inc. vs. Cnty. of San
Luis Obispo, 548 F.3d 1184, 1189 (9th Cir. 2008). Seeking dismissal of a claim
without prejudice also will not trigger waiver. See Oscar vs. Alaska Dep’t of
Educ. and Early Dev., 541 F.3d 978, 981 (9th Cir. 2008).

Eleventh Circuit. The Eleventh Circuit has found waiver in cases
in which a party waited eight months before filing a motion to compel arbitration,
and in which the parties had conducted discovery for more than a year, during
which they conducted many depositions, served and answered interrogatories, and
produced approximately 900,000 pages of documents before the motion was filed
. Garcia vs. Wachovia Corp., 699 F.3d 1273, 1279 (11th Cir. 2012). The court
placed importance on the degree to which use of pre-trial discovery procedures by
a party seeking arbitration may sufficiently prejudice the legal position of the
opposing party. Id. In Fulton County, Ga. vs. Pearson, 502 F. App’x 816, 818
(11th Cir. 2012), the county waived arbitration by litigating the case for more than
two years, only to raise the issue three days before the scheduled jury trial.
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C.

Takeaway from Waiver Survey.

In conclusion, a movant generally hurts his chances of successfully
compelling arbitration by engaging in extensive pretrial activity, by engaging in
any merits-based litigation, and by delaying before moving to compel.
More particularly, dispositive motions will almost certainly waive
arbitration. Motions to dismiss may or may not, often depending on whether they
are merits-based or dilatory. Engaging in preliminary discovery probably will not
waive arbitration, but participating in discovery hearings and complying with
discovery orders without raising arbitration may.
Finally, irrespective of the level or nature of pretrial activity, delay weighs
in favor of the non-movant.
Navigating these considerations can be tricky and unpredictable. A good
practice tip is to include the right to compel arbitration as grounds for defense, or
as an alternate claim, and to decide early in the case whether to assert such right.
II.

CONTRACTS OF ADHESION

Many plaintiffs try to avoid arbitration by arguing that the agreement is an
unconscionable and unenforceable contract of adhesion.
Although the definitions may vary slightly between jurisdictions, a
contract of adhesion is generally a contract presented by a contracting party with
superior bargaining power to another contracting party with inferior bargaining
power on a “take it or leave it” basis. See, e.g., Kristian v. Comcast Corp., 446
F.3d 25, 32 & n.2 (1st Cir. 2006). Under Texas law, one party must have
absolutely no bargaining power for a contract of adhesion to exist. In re H.E. Butt
Grocery Co., 17 S.W.3d 360, 371 (Tex. App.—Houston [14th Dist.] 2000, no
pet.).
In determining whether to enforce arbitration provisions in adhesion
contracts, courts consider the subject matter of the contract, the parties’ relative
bargaining positions, the degree of economic compulsion motivating the adhering
party, and the public’s interests affected by the contract. Delta Funding Corp. v.
Harris, 912 A.2d 104, 111 (N.J. 2006). Ultimately, the court must determine
whether the arbitration provision in an adhesion contract is unduly oppressive,
unconscionable, or against public policy. The elements of enforceability and the
burden of proof vary between jurisdictions. See, e.g., Norwest Fin. Miss., Inc. v.
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McDonald, 905 So. 2d 1187, 1193 (Miss. 2005) (upholding trial court’s
enforcement of arbitration clause found in adhesive loan agreement because
parties resisting arbitration did not meet their burden of proving
unconscionability); cf. Dees v. Billy, 357 F. App’x 813, 815 (9th Cir. 2009)
(applying Nevada law to hold arbitration clause in adhesion contract was
unenforceable because proponent of arbitration bore, but failed to carry the
burden of proving agreement was not unconscionable).
The ever-increasing number of agreements entered online has become an
emerging source of adhesion contract litigation. One type of Internet contract is a
“Click Wrap” agreement, in which website users are required to click on an “I
Agree” box after being presented with a list of terms and conditions. In Kelker v.
Geneva-Roth Ventures, Inc., 303 P.3d 777, 778 (Mont. 2013), the Montana
Supreme Court dealt with a “Click Wrap” agreement and held that it was an
unconscionable and unenforceable contract of adhesion.
There, the plaintiff submitted an online application for a payday loan with
a lender that charged 780% annual interest. Id. at 779; cf. Mont. Code Ann. 31-1107 (capping interest in Montana at the higher of 15% or six points above prime).
The loan agreement, which the plaintiff entered online by clicking a box,
contained an arbitration clause whose scope purported to extend to the
agreements’ own validity. Kelker, 303 P.3d at 779. The plaintiff sued in
Montana state court, and the lender moved to compel arbitration. Id. The district
court declined to compel arbitration, and the Montana Supreme Court upheld the
denial. Id. at 784. Specifically, the Montana Supreme Court held the online
agreement was an unconscionable adhesion contract. Id.
In determining the unconscionability question, the court considered:
(1) whether the arbitration clause was conspicuous and explained its
consequences; (2) the disparity between the parties in bargaining power, business
experience, and sophistication; (3) whether the party to be bound was represented
by counsel at the time the agreement was entered; (4) whether economic, social,
or practical duress compelled execution; (5) whether the parties separately
initialed the arbitration provision; and (6) whether the clause was ambiguous or
misleading. Id. at 781.
III.

LACK OF ASSENT

Lack of assent is a defense to the enforceability of an arbitration
agreement, just like any other contract.
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Lack of assent issues may take the form of affirmative defenses—such as
fraud in the inducement, duress, or undue influence—or may present as
challenges to a claimant’s ability to prove assent as an element of an enforceable
contract. Assent issues are frequently implicated by “Browse Wrap” agreements,
in which a website’s terms and conditions of use are generally posted, but there is
no requirement to assent to the terms and conditions with an action. Nguyen vs.
Barnes & Noble, Inc., 763 F.3d 1171, 1175-76 (9th Cir. 2014). Because no
affirmative action is required for a Browse Wrap agreement, the validity of the
Browse Wrap contract depends on whether the user has actual or constructive
knowledge of a web site’s terms and conditions. Id. at 762.
When the assent issue is based on an affirmative defense of fraud in the
inducement, undue influence, or duress, the alleged coercion must apply to the
arbitration clause specifically, rather than the agreement as a whole, to render the
arbitration clause invalid. Prima Paint Corp. v. v. Flood & Conklin Mfg. Co., 388
U.S. 395, 403 (1967) (addressing fraud-in-the-inducement defense); see also
Great Earth Cos. v. Simons, 288 F.3d 878, 889-890 (6th Cir. 2002) (applying
Prima Paint to duress defense to hold arbitrator should decide issue if not
specifically referable to the arbitration clause); Simula, Inc. v. Autoliv, Inc., 175
F.3d 716, 726 (9th Cir. 1999) (noting that fraud in the inducement and duress
defenses aimed at voiding the agreement as a whole are “questions for the
arbitrator”).
IV.

SUFFICIENCY OF CONSIDERATION

One common issue in consideration cases is whether an arbitration
obligation must be supported by independent consideration, or whether
consideration for the contract containing the provision will support the arbitration
clause, as well. The majority view is that as long as the contract containing the
arbitration clause is supported by adequate consideration, such consideration will
also support an arbitration obligation within the contract, even if the clause gives
one party sole discretion to choose arbitration or litigation. See Wilson Elec.
Contractors, Inc. v. Minnotte Contracting Corp., 878 F.2d 167, 169 (6th Cir.
1989). Wilson Electrical Contractors expressly rejected the district court’s
reliance on Prima Paint in concluding that the arbitration provision requires
independent consideration. Id.
Other federal courts of appeal and state courts of last resort have followed
this rule. See, e.g., Barker v. Golf U.S.A., Inc., 154 F.3d 788, 792 (8th Cir. 1998)
(concluding that under Oklahoma law, mutual obligation to arbitrate is not
required for enforceability of arbitration clause, as long as the contract as a whole
is supported by consideration.); Doctor’s Assocs., Inc. v. Distajo, 66 F.3d 438,
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453 (2d. Cir. 1995) (consideration supporting contract as a whole will cover
arbitration clause within the contract under Connecticut law); Dan Ryan Builders,
Inc. v. Nelson, 737 S.E.2d 550, 552 (W. Va. 2012) (accepting certified question
from Fourth Circuit regarding requirement of independent consideration for
arbitration clause under West Virginia law, and concluding separate consideration
is not required).
The Supreme Court of Maryland espouses the minority view, holding an
arbitration clause within an employment agreement is unenforceable for lack of
consideration where the employer has sole discretion to choose arbitration or
litigation. Cheek v. United Healthcare of Mid-Atlantic, Inc., 835 A.2d 656, 667
(Md. 2003).
Another common issue in consideration cases is whether an employee’s
continued employment under an employment agreement containing an arbitration
clause is sufficient consideration to bind the employee to arbitrate disputes with
the employer. The First, Fifth, Sixth, Seventh, Eighth, and Ninth, Circuits have
held such consideration sufficient. E.g., Soto v. State Indus. Prods., Inc., 642 F.3d
67, 73-76 (1st Cir. 2011) (applying Puerto Rico law); Leath v. Am. Med. Int’l.,
Inc., 125 F.3d 852 (5th Cir. 1997) (applying Texas law); Dantz v. Am. Apple
Group, LLC, 123 F. App’x 702, 709 (6th Cir. 2005) (applying Ohio law); Tinder
v. Pinkerton Security, 305 F.3d 728, 734 (7th Cir. 2002) (applying Wisconsin
law); McNamara v. Yellow Transp., Inc., 570 F.3d 950, 956 (8th Cir. 2009)
(applying South Dakota law); Demasse v. ITT Corp., 111 F.3d 730, 734-35 (9th
Cir. 1997) (applying California law; in accord as to at-will employees).
The Ninth Circuit distinguishes cases where the employee is not an at-will
employee, holding that continued employment is insufficient consideration in
such cases. Vedachalam v. Tata Am. Int’l Corp., 339 F. App’x 761, 763 (9th Cir.
2009). The D.C. Circuit has held that an employee did not indicate consent to be
bound by an arbitration policy by continuing to work after the employer issued
the policy and the employee refused to sign it. Bailey v. Federal Nat’l Mortg.
Ass’n, 209 F.3d 740, 747 (D.C. Cir. 2000).
PART FOUR: SELECTED TOPICS IN ARBITRATION AND LITIGATION
I.

INJUNCTIVE RELIEF PRIOR TO ARBITRATION

Although neither the FAA nor UAA explicitly provides for injunctive
relief to maintain the status quo while arbitration proceedings occur, most courts
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will entertain such requests in appropriate circumstances, depending on the
likelihood of success on the merits, the possibility of irreparable harm, the
balancing of hardships, and the public interest. See, e.g., Teradyne, Inc. v. Mostek
Corp., 797 F.2d 43 (1st Cir. 1986); Am. Express Fin. Advisors v. Torley, 147 F.3d
229 (2d Cir. 1998); Ortho Pharm. Corp. v. Amgen, Inc., 882 F.2d 806 (3d Cir.
1989); Merrill Lynch, Pierce, Fenner & Smith, Inc. v. Bradley, 756 F.2d 1048
(4th Cir. 1985); Janvey v. Alguire, 647 F.3d 585, (5th Cir. 2011); Performance
Unlimited, Inc. v. Questar Publishers, Inc., 52 F.3d 1373 (6th Cir. 1995); Kiel v.
City of Kenosha, 236 F.3d 814, 816 n.4 (7th Cir. 2000);PMS Distributing Co. v.
Huber & Suhner, A.G., 863 F.2d 639 (9th Cir. 1988); but see Manion v. Nagin,
255 F.3d 535 (8th Cir. 2001) (court should not grant relief unless arbitration
agreement clearly permits such relief). PMS Distributing highlights that, as with
virtually every topic discussed in this paper, the terms of the arbitration agreement
may be critically important to your analysis.
State-court decisions also permit courts to issue interim relief to preserve
the status quo. See, e.g., Holiday Isle, LLC v. Adkins, 12 So. 3d 1173 (Ala. 2008);
Park Place Assocs., Ltd. v. Bell Gardens Bicycle Club, No. B173442, 2004 WL
3001044 (Cal. Ct. App. Dec. 29, 2004) (by statute); Hughley v. Rocky Mountain
Health Maint. Org., Inc., 927 P.2d 1325 (Colo. 1996); Flight Options Int’l, Inc. v.
Flight Options, LLC, No. 1459-N, 2005 WL 5756537 (Del. Ch. July 11, 2005);
Scottish Re Life Corp. v. Transamerica Occidental Life Ins. Co., 647 S.E.2d 102
(2007); Langston v. Nat’l Media Corp., 617 A.2d 354 (1992); MailSource, LLC v.
M.A. Bailey & Assocs., 588 S.E.2d 635 (Ct. App. 2003; but see Pedus Bldg.
Servs., Inc. v. Martin, No. 01-86-0471-CV, 1986 WL 11164, at *2 (Tex. App.—
Houston [1st Dist.] Oct. 9, 1986, writ ref’d n.r.e.) (not designated for publication)
(noting that Texas state courts and the Fifth Circuit hold that the Act bars a court
from issuing a preliminary injunction pending arbitration).
In those states which have adopted the Revised Uniform Arbitration Act, it
is now clear that, pursuant to statute, courts may award preliminary relief before
an arbitrator has been appointed, and that, after appointment, the arbitrator is
authorized to issue provisional remedies. RUAA § 8. Other states have statutes
which permit provisional remedies. See, e.g., NY CPRL § 7502(c); George
Bundy Smith and Thomas J. Hall, Criteria for Provisional Remedies In Aid of
Arbitration, 251 N.Y.L.J. , available at http://www.litinsider.com/
PubArticleCLI.jsp?id=1392992994077&Criteria-for-Provisional-Remedies-inAid-of-Arbitration&slreturn=20141003170005.
Once the arbitration proceedings have begun, it is not too late to seek
equitable relief. Arbitrators have been held to have inherent authority to award
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interim equitable relief. See, e.g., S. Seas Navigation v. Petroleos Mexicanos, 606
F. Supp. 692, 694 (S.D.N.Y. 1985). State courts have also permitted interim
relief. See, e.g., Charles Constr. Co., Inc .v. Derderian, 586 N.E.2d 992 (1992).
(awarded pre-arbitration security).
The procedural rules of the chosen arbitration forum may provide
assistance, as the rules may explicitly permit or prohibit interim equitable relief
by an arbitrator. For example, JAMS Rule 2 and R-37 of the American
Arbitration Association (both accessible on their respective websites) permit
“emergency relief.”
II.

DISPOSITIVE MOTIONS PRIOR TO ARBITRATION

Will courts consider dispositive motions in actions which likely are
subject to arbitration? While this question generally arises when counsel is faced
with responding to a suit in which a motion to stay the suit pending arbitration
may be filed, the question also could arise if, faced with the prospect of such a
suit, a party files an action for declaratory relief.
The Court will usually not know that a matter may be subject to arbitration
until a party raises the issue. Until that time, the parties may file motions in the
usual course. However, by undertaking motion practice, a party may be found to
have waived its right to request arbitration.
In jurisdictions in which motion practice does not itself constitute a waiver
of arbitration, courts generally examine the burden imposed on the non-moving
party prior to an arbitration claim, and the extent of the delay caused to the
proceedings.
For example, when considering a later-filed motion to stay judicial
proceedings in favor of arbitration, the Third Circuit test examines (1) the
timeliness, or lack thereof, of the motion to arbitrate; (2) the extent to which the
party seeking arbitration has contested the merits of the opposing party's claims;
(3) whether the party seeking arbitration informed its adversary of its intent to
pursue arbitration prior to seeking to enjoin the court proceedings; (4) the extent
to which a party seeking arbitration engaged in non-merits motion practice; (5)
the party's acquiescence to the court’s pretrial orders; and (6) the extent to which
the parties have engaged in discovery. Gray Holdco, Inc. v. Cassady, 654 F.3d
444, 451 (3d Cir. 2011).
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In the Fifth Circuit, a waiver may result where there has been an
“invocation of the judicial process [and] prejudice to the party opposing party.”
Republic Ins. Co. v. PAICO Receivables, LLC, 383 F.3d 341, 346 (5th Cir. 2004).
The analysis of prejudice involves the consideration of whether: (1) there was
pretrial activity related to arbitrable claims; (2) the time and expense incurred by
the party opposing arbitration in defending the litigation; and (3) the timeliness of
the motion or petition to compel arbitration. Id. In PAICO, a waiver was found
where the proponent of arbitration sued first in federal district court, completed
discovery on all issues, including those subject to arbitration, and a motion to
compel arbitration was filed on the eve of trial.
The Ninth Circuit has enunciated the standard in a slightly different
fashion, but the factors considered are essentially the same. Waiver results when
a party has knowledge of an existing right to compel arbitration, acts
inconsistently with that existing right, and prejudice to the party opposing
arbitration results from such inconsistent acts. Kelly v. Pub. Util. Dist. No. 2 of
Grant Cnty., 552 F. App’x 663, 664 (9th Cir. 2014). In Kelly, waiver resulted
when the party ultimately requested arbitration litigated for 11 months before
moving to compel, conducted discovery, and litigated a preliminary injunction
request and a motion to dismiss. Id.
The practical lesson is that motions based on the face of the pleadings,
those not requiring extensive discovery, e.g., 12(b) motions to dismiss, are less
likely to result in a waiver than those that require extensive discovery, e.g.,
motions for summary judgment.
Many state courts have utilized the same type of analysis. For example,
the Supreme Court of New Mexico has set out three “guiding principles” for
determining whether a party has waived its right to pursue arbitration. In New
Mexico, any analysis begins with a presumption in favor of arbitration and against
finding a waiver. Secondly, denial of a motion to compel arbitration will only be
granted upon a showing of prejudice to the party opposing arbitration. Dilatory
conduct in itself does not constitute waiver. Thirdly, a court will look at the extent
to which the party now urging arbitration has previously invoked the machinery
of the judicial system and in doing so provoked reliance by the other party in the
manifested intent to waive arbitration and in the court's litigation of the case. Am.
Fed’n of State, Cnty. & Mun. Employees, AFL-CIO, AFSCME Local 3022 v. City
of Albuquerque, 299 P.3d 441, 444 (2013).
III.

DISPOSITIVE MOTIONS BEFORE ARBITRATORS
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Neither the FAA nor the UAA expressly provides for dispositive motions.
Edna Sussman and Solomon Ebere, Reflections on the Use of Dispositive Motions
in Arbitration, NYSBA New York Dispute Resolution Lawyer, Vol. 4, No. 1,
Spring 2011 However, courts have found that arbitrators have authority to grant
such motions. Id. Furthermore, Section 15 of the Revised Uniform Arbitration
Act expressly permits an arbitrator to decide a request for summary disposition.
(The RUAA is available at www.uniformlaw.org.)
However, arbitrators traditionally have been reluctant to consider
dispositive motions within arbitration proceedings. There are several reasons for
this lack of enthusiasm. First, the scope of review of arbitration awards is very
limited. Second, arbitrators may feel that, when compared with judges, they lack
expertise in dealing with dispositive motions. Third, if the arbitrator errs in
his/her interpretation of the applicable law, the review of that error is less robust
than in an analogous judicial proceeding. Fourth, because arbitration is supposed
to be a cost-effective, speedy process, arbitrators may be less concerned about the
need for pre-hearing disposition to avoid costly discovery than their judicial
brethren. Finally, there may be a feeling that dispositive motions in and of
themselves add to the cost of, and cause delay in, the cost-effective and speedy
process that arbitration is supposed to provide. Michael D. Young and Brian
Lehman, Arbitrators Less Prone to Grant Dispositive Motions than Courts,
available at http://www.jamsadr.com/arbitrators-less-prone-to-grant-dispositivemotions-than-courts-06-26-2009/.
The bias against dispositive motions may also be institutional. For
example, the Financial Industry Regulatory Authority rules provide only two
bases for granting a dispositive motion: “(A) the non-moving party previously
released the claim(s) in dispute by a signed settlement agreement and/or written
release; or (B) the moving party was not associated with the account(s),
security(ies), or conduct at issue.” Rules 12504 and 13504; available at
http://finra.complinet.com/en/display/display_main.html?rbid=2403
&element_id=7377.
Some providers have promulgated rules that specifically provide for
consideration of dispositive motions. See, e.g., Rule 32(c) of the American
Arbitration Association’s Construction Industry Rules, Rule 27 of the AAA’s
Employment Arbitration Rules, and Rule 18 of the JAMS Comprehensive
Arbitration Rules.
Again, the critical factors in determining whether an arbitrator may grant
such a motion are (1) the provisions of the arbitration agreement concerning such
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motions; (2) the procedural rules of the chosen arbitration forum; and (3) the
proclivities of your particular arbitrator. Know your arbitrator, and learn as much
as you can about each prospective arbitrator before the final selection is made.
IV.

THIRD-PARTY DISCOVERY IN ARBITRATION
A.

Under the Federal Arbitration Act

Section 7 of the FAA provides, in relevant part, as follows:
The arbitrators selected either as prescribed in this title or
otherwise, or a majority of them, may summon in writing any
person to attend before them or any of them as a witness and in a
proper case to bring with him or them any book, record, document,
or paper which may be deemed material as evidence in the case….
Said summons shall issue in the name of the arbitrator or
arbitrators, or a majority of them, and shall be signed by the
arbitrators, or a majority of them, and shall be directed to the said
person and shall be served in the same manner as subpoenas to
appear and testify before the court; if any person or persons so
summoned to testify shall refuse or neglect to obey said summons,
upon petition the United States district court for the district in
which such arbitrators, or a majority of them, are sitting may
compel the attendance of such person or persons before said
arbitrator or arbitrators, or punish said person or persons for
contempt in the same manner provided by law for securing the
attendance of witnesses or their punishment for neglect or refusal
to attend in the courts of the United States.
9 U.S.C. § 7.
The four critical components of that section are the following:


any person to attend before them or any of them



as a witness



and in a proper case to bring with him or them any book, record,
document, or paper
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enforcement in the United States district court for the district in
which such arbitrators, or a majority of them, are sitting.

B.

Depositions and Document Production

The federal circuit courts are split as to how much third-party discovery
may be conducted under the FAA. The Second and Third Circuits permit no
third-party discovery at all. Life Receivables Trust v. Syndicate 102 at Lloyd’s,
London, 594 F.3d 210 (2d Cir. 2008); Hay Grp., Inc. v. E.B.S. Acquisition Corp.,
360 F.3d 404 (3d Cir. 2004). The Eighth Circuit and several federal district
courts permit discovery in general. See In re Sec. Life Ins. Co. of Am., 228 F.3d
865 (8th Cir. 2000); Stanton v. Paine Webber Jackson & Curtis, Inc., 685 F.
Supp. 1241 (S.D. Fla. 1988); Meadows Indemnity Co., Ltd. v. Nutmeg Ins. Co.,
157 F.R.D. 42 (M.D. Tenn. 1994). The Fourth Circuit permits discovery in the
case of “special needs.” Comsat Corp. v. Nat’l Sci. Found., 190 F.3d 269, 276277 (4th Cir. 1999).
Any previous questions as to how the process works have seemingly been
eliminated with the 2013 amendments to Rule 45 of the Federal Rule of Civil
Procedure. Rule 45 now provides, in relevant part, as follows:
(a) IN GENERAL.
(2) Issuing Court. A subpoena must issue from the court where the
action is pending.
(b) SERVICE.
(2) Service in the United States. A subpoena may be served at any place
within the United States.
(c) PLACE OF COMPLIANCE.
(1) For a Trial, Hearing, or Deposition. A subpoena may command a
person to attend a trial, hearing, or deposition only as follows:
(A) within 100 miles of where the person resides, is employed, or
regularly transacts business in person; or
(B) within the state where the person resides, is employed, or
regularly transacts business in person, if the person
(i) is a party or a party's officer; or
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(ii) is commanded to attend a trial and would not incur substantial
expense.
(2) For Other Discovery. A subpoena may command:
(A) production of documents, electronically stored information, or
tangible things at a place within 100 miles of where the person
resides, is employed, or regularly transacts business in person; and
(B) inspection of premises at the premises to be inspected.
(f) TRANSFERRING A SUBPOENA-RELATED MOTION. When the court where
compliance is required did not issue the subpoena, it may transfer a
motion under this rule to the issuing court if the person subject to the
subpoena consents or if the court finds exceptional circumstances. Then, if
the attorney for a person subject to a subpoena is authorized to practice in
the court where the motion was made, the attorney may file papers and
appear on the motion as an officer of the issuing court. To enforce its
order, the issuing court may transfer the order to the court where the
motion was made.
(g) CONTEMPT. The court for the district where compliance is required
— and also, after a motion is transferred, the issuing court — may hold
in contempt a person who, having been served, fails without adequate
excuse to obey the subpoena or an order related to it.
(Emphasis added.)
Assuming that you have been able to convince the arbitrators that the
specific third-party discovery is relevant and necessary (recall the FAA requires
that the arbitrators issue summonses), Rule 45 makes clear that, once issued, the
summons may be served anywhere in the United States.
However, Rule 45 also makes clear that there are restrictions on where the
discovery may occur. The “100 mile” restriction applies to depositions other than
a party or a party’s officers, and to document production. The “state” restriction
applies to parties and their officers, and for testimony at a trial.
Enforcement proceedings must be commenced in the forum where
compliance is required. The court there may transfer the matter back to the
issuing court for a ruling.
Problems abound, however. For example, the arbitration might be
centered in a jurisdiction that generally permits third-party discovery, but the
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witness may be located in a jurisdiction which proscribes third-party discovery.
Enforcement may be impossible.
There is at least one additional hurdle to obtaining judicial enforcement
of a discovery subpoena. The FAA does not itself grant federal-question subjectmatter jurisdiction to Federal Courts. Moses H. Cone, 460 U.S. at 25 n.32. There
must be some other independent jurisdictional basis, such as diversity or federalquestion jurisdiction, and related issues such as the amount in controversy must
be met. Stolt-Nielsen SA v. Celanese AG, 430 F.3d 567, 572 (2d Cir. 2005); see
also Am. Fed’n of Television & Radio Artists, AFL-CIO v. WJBK-TV, 164 F.3d
1004, 1007-08 (6th Cir. 1999).
Possible solutions to these hurdles may be found in other relevant
documents. The arbitration agreement itself may permit discovery in arbitration
proceedings, or the agreement may reference a specific arbitration entity, whose
rules permit discovery, implying an agreement between the parties to permit
discovery. For example, while FINRA’s rules discourage dispositive motions,
those rules do permit discovery in both “customer cases,” and “industry disputes.”
(FINRA’s rules aer available through its website, www.finra.org.)
Similarly, JAMS rules permit discovery. See JAMS Recommended
Arbitration Discovery Protocols For Domestic, Commercial Cases, available
through JAMS’ website, http://www.jamsadr.com/.
Imaginative counsel have convinced an arbitration panel to convene a
“special hearing” before a partial panel in the state where the witness as located in
order to obtain compliance, so that the witness was appearing at a hearing, rather
than being deposed. Alliance Healthcare Servs., Inc. v. Argonaut Private Equity,
LLC, 804 F. Supp. 2d 808, 811 (N.D. Ill. 2011). In another case, counsel
convinced the entire panel to move to the location of the witness. Stolt-Nielsen,
430 F.3d at 577.
The bottom line, however, is that obtaining third-party discovery in the
federal courts under the FAA may present insurmountable hurdles. Counsel may
have to consider using state-court alternatives available under the UAA or the
RUAA.
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C.

Uniform Arbitration Act

The UAA has been adopted in 49 jurisdictions, according to the Uniform
Laws Commission, available at www.uniformlaws.org. The UAA provides in
relevant part as follows:
§ 7. Witnesses, Subpoenas, Depositions
(a) The arbitrators may issue (cause to be issued) subpoenas for the
attendance of witnesses and for the production of books, records,
documents and other evidence, and shall have the power to
administer oaths. Subpoenas so issued shall be served, and upon
application to the Court by a party or the arbitrators, enforced, in
the manner provided by law for the service and enforcement of
subpoenas in a civil action.
(b) On application of a party and for use as evidence, the
arbitrators may permit a deposition to be taken, in the manner and
upon the terms designated by the arbitrators, of a witness who
cannot be subpoenaed or is unable to attend the hearing.
(c) All provisions of law compelling a person under subpoena to
testify are applicable.
(d) Fees for attendance as a witness shall be the same as for a
witness in the …. Court.
While the express language employed in the Act requires that subpoenas must
lead to information “for use as evidence,” state courts have ruled that ordering
discovery is within the implied power of arbitrators, , and have not necessarily
restricted subpoenas to only “a witness who cannot be subpoenaed or is unable to
attend the hearing.” E.g., Rains v. Found. Health Sys. Life & Health, 23 P.3d
1249, 1254 (Colo. Ct. App. 2001); Cotterman v. Allstate Ins. Co., 666 A.2d 695,
700 (Pa. Super.1995).
D.

Revised Uniform Arbitration Act

The Revised Uniform Arbitration Act (RUAA) has been adopted in 18
states, according to the Uniform Laws Commission.
It provides, in relevant part, as follows:
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SECTION 17. WITNESSES; SUBPONEAS; DEPOSITIONS;
DISCOVERY.
(a)
An arbitrator may issue a subpoena for the attendance of a
witness and for the production of records and other evidence at any
hearing and may administer oaths. A subpoena shall be served in
the manner for service of subpoenas in a civil action and, upon
[motion] to the court by a party to the arbitration proceeding or the
arbitrator, enforced in the manner for enforcement of subpoenas in
a civil action.
(b)
In order to make the proceedings fair, expeditious, and
cost-effective, upon request of a party to or a witness in an
arbitration proceeding, an arbitrator may permit a deposition of any
witness to be taken for use as evidence at the hearing, including a
witness who cannot be subpoenaed for or is unable to attend a
hearing. The arbitrator shall determine the conditions under which
the deposition is taken.
An arbitrator may permit any discovery the arbitrator
(c)
decides is appropriate under the circumstances, taking into account
the needs of the parties to the arbitration proceeding and other
affected persons and the desirability of making the proceeding fair,
expeditious, and cost-effective.
(d)
If an arbitrator permits discovery under subsection (c) of
this section, the arbitrator may order a party to the arbitration
proceeding to comply with the arbitrator's discovery-related orders,
issue subpoenas for the attendance of a witness and for the
production of records and other evidence at a discovery
proceeding, and take action against a noncomplying party to the
extent a court could if the controversy were the subject of a civil
action in this State.
(e)
An arbitrator may issue a protective order to prevent the
disclosure of privileged information, confidential information,
trade secrets, and other information protected from disclosure to
the extent a court could if the controversy were the subject of a
civil action in this State.
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(f)
All laws compelling a person under subpoena to testify and
all fees for attending a judicial proceeding, a deposition, or a
discovery proceeding as a witness apply to an arbitration
proceeding as if the controversy were the subject of a civil action
in this State.
(g)
The court may enforce a subpoena or discovery-related
order for the attendance of a witness within this State and for the
protection of records and other evidence issued by an arbitrator in
connection with an arbitration proceeding in another state upon
conditions determined by the court so as to make the arbitration
proceeding fair, expeditious, and cost-effective. A subpoena or
discovery-related order issued by an arbitrator in another state shall
be served in the manner provided by law for service of subpoenas
in a civil action in this State and, upon [motion] to the court by a
party to the arbitration proceeding or the arbitrator, enforced in the
manner provided by law for enforcement of subpoenas in a civil
action in this State.
The RUAA explicitly provides that arbitrator may permit any discovery
which he or she decides is appropriate under the circumstance, and also explicitly
references arbitration proceedings pending in another state.
E.

Practical “nuts and bolts”

If your state law permits arbitrators to issue discovery subpoenas, the
enforcement procedures concerning in-state respondents should be
straightforward. If the responding party does not comply, seek an order from the
arbitrators, and then file a motion in state court seeking enforcement of that order.
With respect to out-of-state witnesses, if the state where the witness or
documents are located has adopted the RUAA, counsel should be able to directly
petition the local court for enforcement of the subpoena.
If, however, that jurisdiction has not adopted the RUAA, the enforcement
process should be the same as that utilized for out-of-state discovery in the usual
civil suit. Again, apply for an order from the arbitrators seeking issuance of a
commission or letters Rogatory, and file that order with the state court requesting
issuance of the documents. Take the documents to the jurisdiction in which
discovery is sought, and, with the aid of a brother or sister FDCC member, have a
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subpoena issued in that other jurisdiction, and, if necessary, pursue enforcement
proceedings there.
While several states have adopted the Uniform Depositions and Discovery
Act (UDDA), which simplifies out-of-state discovery, the UDDA by its terms
applies to subpoenas issued by “courts of record,” which by definition does not
include arbitrations. Other, more convoluted means must be used to obtain
compliance with respect to out-of-state discovery, as outlined above. See
http://www.uniformlaws.org/LegislativeFactSheet.aspx?title=Interstate
Depositions and Discovery Act.
Imaginative counsel have been at work in this area also. Where discovery
was not permitted under state law, counsel filed a complaint or petition for presuit discovery ostensibly to see what arbitral claims were available White v.
Equity, Inc., 899 N.E.2d 205, 211 (Ohio App. 2008).
In addition, your opposing counsel may also desire discovery. Discovery
by stipulation of the parties was permitted in In re ACE American Ins. Co., 6
Misc.3d 1005(A), 2004 WL 3086861 (Sup. Ct., N.Y. Cnty 2004).
Again, study the arbitration agreement and the rules of the arbitration
provider to determine whether those documents may assist (or impair) your ability
to obtain the discovery you seek.
PART FIVE: POST-ARBITRATION PROCEEDINGS
Your arbitration has concluded and the arbitrator has entered an award.
What can the prevailing party do to enforce that award and, conversely, what
avenues are available to the party dissatisfied with the award to obtain relief?
You must first determine whether your arbitration is governed by the FAA
or the UAA. If an arbitration case involves interstate commerce or maritime
issues, the FAA applies unless the parties have specified in the arbitration
agreement that state arbitration rules shall govern the dispute.
I.

ENFORCEMENT OF AN ARBITRATION AWARD

Fortunately for the prevailing party, enforcement of an arbitration award is
generally straightforward.
Both the FAA and the UAA provide simplified enforcement procedures
that require only that the winning party file a motion in the appropriate court to
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confirm the arbitration award. See 9 U.S.C. § 9; UAA § 22. Under Section 9 of
the FAA, if the parties to an arbitration agreement agree that the judgment of a
court will be entered on the arbitration award, and if they specify the court in
which the judgment will be entered, then within one year after the award is made,
any party to the arbitration may apply to the designated court for an order
confirming the award. 9 U.S.C. § 9. If no court is specified, application can be
made in the U.S. district court in the district where the award was made. Id. The
court must confirm the award and enter judgment on it unless the losing party
files a motion within the time prescribed by the FAA or the UAA to vacate,
modify, or correct the arbitration award. See, e.g., Joseph Colagiovanni and
Thomas Hartmann, Enforcing Arbitration Awards, ‘Lectric Law Library,
http://www.lectlaw.com/files/adr15.htm.
Under Section 13 of the FAA, a party moving for an order confirming,
modifying, or correcting an award must file: (1) the arbitration agreement; (2) all
papers dealing with the selection or appointment of, if any, additional arbitrators
or extensions of time; (3) the award; and (4) each notice, affidavit, or other paper
upon which the application to confirm, modify, or correct the award is based. 9
U.S.C. § 13.
The UAA provides that arbitration agreements made in the particular state
are enforceable in that state’s courts. Section 16 of the UAA requires that all
applications be made by motion consistent with local law or local rule of court.
Upon entry of judgment, the clerk must include as part of the judgment
documents nearly identical to those required under the FAA. UAA § 15.
II.

VACATING, MODIFYING OR CORRECTING AN ARBITRATION
AWARD

Under the FAA, a party dissatisfied with an award may file a motion to
vacate, modify or correct the award within three months after the award is filed or
delivered. 9 U.S.C. § 12. Under the UAA, a motion to vacate must be filed
within 90 days after the movant receives notice of the award or, if the movant
alleges that the award was procured by corruption, fraud or undue means, within
90 days after the ground is known or should have been known by the movant.
UAA § 23.
Judicial review of an arbitration award under either the FAA or the UAA
is extremely limited. The FAA itself presumes that arbitration awards will be
confirmed. Robertson v. Charles Schwab & Co., 339 F. Supp. 2d 1337, 1339
(S.D. Fla. 2003); Ricard v. Prudential Ins. Co., 307 F.3d 1277, 1288 (11th Cir.
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2002). Likewise, in state courts applying the UAA, courts have “an extremely
limited role in reviewing or countermanding an arbitrator’s decision” and are
prohibited from substituting the court’s judgment for the decision of the arbitrator.
See, e.g., Sharp, 13 A.3d at 15–16.
According to one federal court of appeal, “on judicial review of an
arbitration award, a federal court sits to determine only whether the arbitrator did
his job, not whether he did it well, correctly, or reasonably, but simply whether he
did it.” Wachovia Secs., LLC v. Brand, 671 F.3d 472, 478 (4th Cir. 2012). The
FAA limits courts’ ability to vacate arbitral awards as part of its comprehensive
scheme to replace judicial hostility to arbitration with a national policy favoring
it. Id. (citing Hall Street Assoc., LLC v. Mattel, Inc., 552 U.S. 576, 581 (2008)).
Section 10 of the FAA sets forth four statutory grounds for vacating an
arbitration award. A federal court may vacate the award:
(1)
(2)
(3)

(4)

Where the award was procured by corruption, fraud, or
undue means;
Where there was evident partiality or corruption in the
arbitrators, or either of them;
Where the arbitrators were guilty of misconduct in refusing
to postpone the hearing, upon sufficient cause shown, or in
refusing to hear evidence pertinent and material to the
controversy; or any other misbehavior by which the rights
of any party have been prejudice; or
Where the arbitrators exceeded their powers, or so
imperfectly executed them that a mutual, final, and definite
award upon the subject matter submitted was not made.

9 U.S.C. § 10.
Grounds for vacating an arbitral award under the UAA are similarly
limited. Under the Act, a court may not vacate an award or refuse to confirm an
award “on the ground that a court of law or equity could not or would not grant
the same relief.” Sharp, 13 A.2d at 16. Rather, the limited circumstances in
which a court may locate an award are similar to those enumerated in the FAA.
See id.
Whether these statutory grounds for vacatur of an award are exclusive has
been the subject of controversy among the courts and a split among the circuits.
In 2008, the Supreme Court issued its decision in Hall Street Associates, LLC v.
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Mattel, Inc., 552 U.S. 576, 584 (2008), in which it held that the grounds stated in
the FAA for vacating, modifying or correcting an arbitration award constituted the
exclusive grounds for vacatur or modification of an award subject to the FAA
and, further, that parties cannot, by contract, expand upon these grounds. The
court’s holding, however, was narrow, and it stated that while Sections 9, 10 and
11 are exclusive regimen for review provided by the statute, it did not exclude
more searching review based on authority outside the statute.
Despite its seeming simplicity, Hall Street arguably created more
confusion than clarity. Following Hall Street, both federal and state courts have
struggled to determine just how “exclusive” the statutory grounds are. According
to one commentator, Hall Street created at least four unanswered questions: (1)
the current validity of the manifest disregard of the law doctrine; (2) how a
judge’s expansion of judicial review should impact a private party’s expansion
through contract; (3) the viability of other avenues of judicial review outside the
FAA; and (4) where the parties can still contract for expanded review by doing so
within the text of the FAA. Robert Ellis, Imperfect Minimalism: Unanswered
Questions in Hall Street Associates, LLC v. Mattel, Inc., 32 Harv. J.L. & Pub.
Pol’y 1187 (2009). Most notably, courts have considered whether “manifest
disregard of the law” remained a valid ground for vacatur of an arbitration award
in light of the Supreme Court’s holding in Hall Street. See, e.g., City Grp. Global
Mkts., Inc. v. Bacon, 562 F.3d 349 (2009).
The Fourth Circuit has described “manifest disregard” as “an old yet
enigmatic ground for overturning arbitral awards. Wachovia Secs., 671 F.3d at
480. Prior to Hall Street, federal courts relied on dicta from the Supreme Court’s
decision in Wilko v. Swann, 346 U.S. 427 (1953), as endorsing manifest disregard
as a common-law ground for vacatur, separate and distinct from Section 10’s
statutory grounds. Wachovia Secs., 671 F.3d at 480–81. The pre-Hall Street
standard for “manifest disregard” was that “(1) the applicable legal principles are
clearly defined and not subject to reasonable debate; and (2) the arbitrator refused
to heed that legal principle. Id. (citations omitted).
The uncertainty resulting from Hall Street as to the status of manifest
disregard as a basis for vacatur was arguably ameliorated by its decision in StoltNielsen S.A. v. AnimalFeeds International Corp., 559 U.S. 662 (2010). In StoltNielsen, the Supreme Court vacated an arbitral award applying reasoning that
closely tracked the majority of circuits’ approach to manifest disregard before
Hall Street, noting that there was law clearly on point, that the panel did not apply
the applicable law, and that the panel acknowledged that it was departing from the
applicable law. The court stated:
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We do not decide whether “manifest disregard” survives our
decision in Hall Street Associates[], as an independent ground for
review or as a judicial gloss on the enumerated grounds for vacatur
set forth in 9 U.S.C. § 10. AnimalFeeds characterizes that standard
as requiring a showing that the arbitrators “knew of the relevant
[legal] principle, appreciated that this principle controlled the
outcome of the dispute at issue, and nonetheless willfully flouted
the governing law by refusing to apply it.” Assuming arguendo
that such a standard applies, we find it satisfied....
Id. at 672 n.3 (citations omitted) (quoted in Wachovia Secs., 671 F.3d at 483).
The Fourth Circuit and other courts have interpreted this statement by the
Supreme Court to mean that manifest disregard continues to exist either “as an
independent ground for review or as a judicial gloss on the enumerated grounds
for vacatur in the FAA. Wachovia Secs., 671 F.3d at 483. The status of the
manifest disregard doctrine as a ground for vacatur is set forth below:
Manifest Disregard
recognized
 Second Cir.: StoltNielsen SA v.
AnimalFeeds Int’l
Corp., 548 F.3d 85, 95
(2d Cir. 2008), rev’d on
other grounds, StoltNielsen S.A. v.
AnimalFeeds Int’l
Corp., 559 U.S. 662
(2010).

Manifest Disregard not
recognized
 Fifth Cir.: Citigroup
Global Mkts., Inc. v.
Bacon, 562 F.3d 349,
350 (5th Cir. 2009).

 Seventh Cir.: Titan Tire
Corp. of Freeport v.
United Steel, Paper &
Forestry, Rubber, Mfg.,
Energy, Allied Indus. &
Serv. Workers Int’l
Union, 734 F.3d 708,
 Fourth Cir.: Wachovia
Secs., LLC v. Brand,
716-17 (7th Cir. 2013)
671 F.3d 472 (4th Cir.
(citing George Watts &
2012).
Son, Inc. v. Tiffany &
Co., 248 F.3d 577 (7th
Cir. 2001) for the
 Sixth Cir.: Coffee
proposition that manifest
Beanery, Ltd. v. WW,
disregard of the law
L.L.C., 300 F. App’x
“does not provide a basis
415, 419 (6th Cir. 2008).
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Unclear
 First Cir.: Bangor
Gas Co., LLC v.
H.Q. Energy Servs.
(U.S.) Inc., 695 F.3d
181, 187 (1st Cir.
2012) (citing dicta
rejecting manifest
disregard in Ramos–
Santiago v. United
Parcel Serv., 524
F.3d 120, 124 n.3
(1st Cir. 2008), but
analyzing claims
under the doctrine
anyway).
 Third Cir.:
Bellantuono v. ICAP
Sec. USA, LLC, 557
F. App’x 168, 174

Manifest Disregard
recognized
 Ninth Cir.: Comedy
Club, Inc. v. Improv W.
Assocs., 553 F.3d 1277,
1281 (9th Cir. 2009).

Manifest Disregard not
recognized
to overturn an
arbitrator's decision”).
 Eighth Cir.: Crawford
Grp., Inc. v. Holekamp,
543 F.3d 971, 976 (8th
Cir. 2008).
 Eleventh Cir.: Frazier v.
CitiFinancial Corp., 604
F.3d 1313, 1314 (11th
Cir. 2010).

###
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Unclear
(3d Cir. 2014)
(declining to rule on
manifest disregard).
 Tenth Cir.: Abbott v.
Law Office of
Patrick J. Mulligan,
440 F. App’x 612,
620 (10th Cir. 2011)
(declining “to
decide whether the
manifest disregard
standard should be
entirely jettisoned”).

INDIANA STATE FAIR RELIEF FUND
FINAL PROTOCOL
_________________________________________________________________________________
FUNDING
On August 15, 2011, the Central Indiana Community Foundation, in consultation with
the Indiana State Fair Commission, established the Indiana State Fair Remembrance
Fund (ISFRF) to provide a vehicle for donors seeking to make donations in the wake of
the accident of August 13, 2011. On August 30, 2011, Governor Mitchell E. Daniels, Jr.
established the State Fair Relief Fund (“Relief Fund”). The proceeds of the
Remembrance Fund, with other private contributions, have been deposited in the
Relief Fund. See, Executive Order 11-09.
Distributions from the Relief Fund are intended to provide assistance to the claimants,
families, and survivors of the accident, and are apportioned by death or the length of
hospital admission to the claimants arising from the accident. The Relief Fund will be
closed to new donations on October 31, 2012.
It is the intent of the Indiana State Fair Commission and Governor Daniels that the
payments made from the Relief Fund are a gift from the Relief Fund donors, are not to
be considered as compensation for claimants’ injuries or death, and shall not be
treated as such in any future or potential litigation. Acceptance of a distribution by the
claimants or their families shall not constitute a waiver or release of any claims they, or
their representatives, may have against an entity which may later be found liable for
the accident.
There are four classifications of eligible claimants under the Relief Fund. The
classifications and the respective proposed distribution payments are outlined below.
PLEASE NOTE: The amounts of the proposed lump sum payments listed for each
classification are approximate. The Commission will honor eligible claims within the total
amount of dollars in the Relief Fund. The current number of deaths is known, but
because of patient privacy rights the Commission does not know the number of
physically injured individuals. Until there is a full determination of the number of eligible
claims, the Relief Fund Administrator has been granted discretion to make a first
distribution for less than the designated lump sum. When all eligible claims are known,
and there remains an amount in the Relief Fund adequate to pay all eligible claims at
the proposed amounts, further distributions will be made. It is also possible that
additional distributions above the proposed lump sums will be made if additional
donations are made to the Relief Fund.

CLASSIFICATIONS
A. Death Claims
Eligible claimants, or their representatives, should file a claim form to participate in
the Relief Fund. The claimants may select one of the two options below:
1.

A lump sum cash payment of $ 35,000.00 or;

2.

A claimant may propose, for consideration, an alternative distribution
of their cash payment.

B. Physical Injury Claims with Hospitalization of 10 days and nights or more.
For those claimants admitted to the hospital for 10 days and nights (or more)
between August 13, 2011 and October 2, 2011 due to physical injuries resulting from
the accident, a cash distribution will be offered. Days and nights of hospitalization
need not be immediate or contiguous, but documentation is required. All eligible
claimants should file a claim form to participate in the Relief Fund. Claimants will
receive the following:
1.

A cash distribution of $ 25,000.00 or;

2.

A claimant may propose, for consideration, an alternative distribution
of his/her cash distribution.

C. Physical Injury Claims with Hospitalization of 4 - 9 days and nights.
For those claimants admitted to the hospital for 4 - 9 days and nights between
August 13, 2011 and October 2, 2011 because of physical injuries resulting from the
accident, a cash distribution will be offered. Days and nights of hospitalization need
not be immediate or contiguous, but documentation is required. All eligible
claimants should file a claim form to participate in the Relief Fund. Claimants will
receive the following:
1.

A cash distribution of $ 7,500.00 or;

2.

A claimant may propose, for consideration, an alternative distribution
of his/her cash distribution.

D. Other Physical Injury Claims with hospitalization of 1 - 3 days and nights.
For those claimants admitted to the hospital for 1 - 3 days and nights between
August 13, 2011, and October 2, 2011 because of physical injuries resulting from the
accident, a cash distribution will be offered. Days and nights of hospitalization
need not be immediate or contiguous, but documentation is required. All eligible
claimants should file a claim form to participate in the Relief Fund. Claimants will
reserve the following:
1.

A cash distribution of $ 3,000.00 or;

2.

A claimant may propose, for consideration, an alternative distribution
of his/her cash distribution.
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PROCESS AND PROCEDURES
The process and procedures for consideration of eligible claims will be as follows:
A. A claim form will be provided to claimants (attached to a copy of the Final
Protocol) on September 26, 2011.
The claim form should be completed and submitted (along with all necessary
attachments) no later than November 14, 2011.
Claim forms should be mailed to the Claims Processor:
Indiana State Fair Commission
Administrative Building
Attn: Claims Processor
1202 East 38th Street
Indianapolis, Indiana 46205
Toll Free: 1-855-222-0003
www.in.gov/sfc
*The Claims Processor must receive a claim form with original signatures.
B. Individual claimants may request in writing a face-to- face personal meeting (or
telephonic meeting) with the Relief Fund Administrator before the final
processing of the claim is completed. These meetings will be scheduled before
the individual claim is processed and will not serve to alter this Final Protocol or
any allocation set forth in this Protocol. Requests to meet with the Relief Fund
Administrator should be sent by email or regular mail to the Claims Processor.
C. In the event that a claimant submits an incomplete or deficient claim, the Claims
Processor will informally, and on a case-by-case basis, work with the claimant to
cure any deficiencies.
D. Cash distributions will be issued to each claimant following the rendering of a
final determination of the claim. The Relief Fund will wire funds to the account
provided by the claimant. If wire transfer is not possible due to personal
circumstances, a check will be processed and mailed.
E. The claim form will require the signature of the individual, guardian, or personal
representative as the case may be. Attached to this Protocol (see Attachment
A) is a description of the approved signatures for certain types of claimants. The
Relief Fund Administrator will have final discretion to determine the signatures
that will be needed for approval of a claim.
F. In the event that an eligible claimant does not file a claim, such allocated funds
will remain in the Relief Fund to be distributed according to section J of this Final
Protocol.
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G. Individuals should contact their tax advisor for any questions regarding tax
liability for these distributions.
H. To the extent that any claimant has already received any distribution from the
Relief Fund, the amount payable under this Protocol will be reduced
commensurate with the amount previously distributed.
I.

After the initial claim period has ended and initial claim distributions have been
made, the Relief Fund Administrator, in his discretion, may make additional
distributions of remaining funds or newly donated funds.

J. If any funds remain in the Relief Fund on October 31, 2012, those remaining funds
will be distributed to eligible claimants by the Relief Fund Administrator in his
discretion. The Relief Fund Administrator shall also have the discretion not to
distribute remaining funds if the amount remaining is so small that a distribution is
not financially practical.
K. After December 31, 2011, a summary of donations, claims, and distributions to or
from the Relief Fund will be made available to the public. Further, when all
distributions have been made and the Relief Fund is closed, a final summary
accounting will be made public.
CLAIM DEADLINES
The timeline for submission of claims to the Relief Fund Administrator shall be as follows:
A. Deadline for Submission: This Final Protocol and attached Claim Form will be
disseminated on September 26, 2011. The deadline for submission of the Claim
Form to the Claims Processor is November 14, 2011. The Relief Fund
Administrator, his staff, and the Indiana State Fair Commission will work with all
claimants as requested to assure that all claims are submitted by the November
14, 2011 deadline. [PLEASE NOTE: Any claims received by the Claims Processor
after November 14, 2011, will not be eligible for consideration for the first
distribution or for any later distributions.]
B. Availability of face-to-face meetings with the Relief Fund Administrator. All
claims will be processed during the period September 26, 2011 through
December 1, 2011. All claimants requesting face-to-face meetings with the
Relief Fund Administrator before the claim is processed will be afforded such a
meeting during the period from September 26, 2011 through November 21, 2011.
Meetings will be scheduled at mutually convenient times and locations. In lieu of
a face-to-face meeting, the claimant may request a telephonic meeting. These
requests should be made to the Claims Processor.
THE REST OF THIS PAGE IS INTENTIONALLY LEFT BLANK
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Attachment A – Signature Requirements
The following is a general guideline for the signature requirements for submission
of a claim.
1. Deceased claimant. The claim should be signed by the duly appointed personal
representative of the Estate of the decedent. A signed and file-marked copy of
the probate court order appointing the personal representative should be
included with the claim form.
2. Mentally competent adults. If the individual making the claim is an adult (age 18
or older) and is mentally competent, then the claim should be signed by the
individual making the claim. If there is an issue concerning the mental
competence of the adult claimant due to injuries from this accident or other
unrelated mental infirmities, then the claim should be signed by a duly
appointed guardian of the Estate of the adult. A signed and file-marked copy of
the order appointing the guardian should be included with the claim form.
3. Minors. The claim form for a minor should be signed by both parents if at all
possible. If the parent of a minor is a single parent, then a brief explanation of
the unavailability of the other parent will be required. If the parents of a minor
are divorced or separated, then the parent having physical custody of the minor
will be required to sign and proof of custody should be submitted with the claim
form. In the case of a divorce in which both parents share joint custody, then
both parents will be required to sign.

STATE FAIR RELIEF FUND
CLAIM FORM
DEADLINE FOR SUBMISSION OF THIS FORM IS NOVEMBER 14, 2011
SIGNATURE BY CLAIMANT OR REPRESENTATIVE AND INFORMATION CONTAINED ON THIS
FORM DOES NOT CONSTITUTE A WAIVER OF ANY LEGAL RIGHT.
To assist us in responding to your claim as soon as possible, please help us by
completing the information requested in the form below. Any information contained
within this form will be considered confidential.
If hand written, please print clearly.
SECTION 1: CLAIMANT INFORMATION
Full Legal Name: _________________________________________________________________
Social Security Number: __________________________________________________________
Date of Birth: ____________________________________________________________________
Street Address: __________________________________________________________________
City: __________________________ State: ___________________ Zip: __________________
Telephone (Day) _______________ (Evening) ______________ Email: ___________________
SECTION 2: REPRESENTATIVE INFORMATION
If the claimant is a minor, incompetent adult, or is deceased, please provide the name,
address and telephone number of the person making this claim for the minor or the
estate:
Full Legal Name: _____________________________________________________________
Relationship to claimant:
_____________________________________________________________________________
Social Security Number: _____________________________________________________
Date of Birth: _______________________________________________________________
Street Address: _____________________________________________________________
City: __________________________ State: ___________________ Zip: _____________
Telephone (Day) _______________ (Evening) ______________ Email: ___________________

SECTION 3: INFORMATION REGARDING THE CLAIMANT’S PHYSICAL INJURIES
Did the claimant die as a result of the injuries sustained in the accident of August 13,
2011?
Yes
No
Was the claimant hospitalized as a result of the injuries sustained on August 13, 2011?
Yes
No
Number of days hospitalized overnight from injuries sustained during the period
August 13, 2011 to October 2, 2011.
SECTION 4: MEDICAL DOCUMENTATION
Please attach hospital bills, records or other documentation to verify length of the
hospitalization. If you do not have the documentation, please explain:
_____________________________________________________________________________________
_____________________________________________________________________________________
_____________________________________________________________________________________
_____________________________________________________________________________________
_____________________________________________________________________________________
_____________________________________________________________________________________
_____________________________________________________________________________________
_____________________________________________________________________________________
_____________________________________________________________________________________
SECTION 5: METHOD OF PAYMENT
Please make payment to:
claimant

or

parent or

representative
Indiana law requires that payments are received via electronic transfer of funds unless
a waiver is granted by the Auditor of the State. See, IC 4-13-2-14.8.
Please make a Direct Deposit/Electronic Funds Transfer into the account
shown below. Please attach voided check if possible. This will greatly reduce chance
of error.
Account No.: _____________________________________________________________
ABA Routing No.: _________________________________________________________
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Name of Financial Institution: ______________________________________________
Name of Bank Contact: ___________________________________________________
City: ___________________________ State: ______________________ Zip: _______________
Telephone No.: __________________________________________________________________
Signature of account holder authorizing transfer: ___________________________________
OR
I request a waiver from electronic transfer requirements.
Please mail check made payable to:
____________________________________________________________________________________
claimant

or
representative

parent or

I verify under the penalties of perjury that the information contained in this CLAIM
FORM, and attached to it, is true and accurate and further understand that this form
does not constitute a waiver of any legal right. Claim form must be signed in the
presence of a Notary Public.
__________________________________________
Signed
__________________________________________
Signed
Dated: __________________

__________________________________________
Representative Capacity

Mail to:
Indiana State Fair Commission
Administrative Building
Attn: Claims Processor
1202 East 38th Street
Indianapolis, Indiana 46205
Toll Free: 1-855-222-0003
www.in.gov/sfc
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*The Claims Processor must receive a claim form with original signatures.

Page 4 of 5

STATE OF INDIANA

)

COUNTY OF _________________

)
)

On the _____ day of _______________________, 20___,
personally appeared before me, a Notary Public, in and for said
County and State, ______________________________, known to be the
person(s) named herein, stated to me that (he/she/they) had/have
read for foregoing and that the facts and representations
contained herein are true and correct to the best of his/her/their
knowledge and belief, and further he/she/they acknowledged the
execution of the foregoing as his/her/their free and voluntary act
and deed.
IN WITNESS WHEREOF, I have hereunto set my hand and
Notarial Seal, this _____ day of _______________, 20___.
__________________________
NOTARY PUBLIC
__________________________
PRINTED
My Commission Expires:
County
______________________

A resident of ___________
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In an effort to avoid a repeat of the prolonged and costly battles over coverage for
asbestos and pollution, leading insurers are taking concrete steps now to reduce
their exposure to climate change risks and catastrophic weather related losses
through an array of measures, including rigorous underwriting, incentives for
heightened infrastructure resilience, the implementation of improved forecasting
tools, and the introduction of new policy forms.
Insurers are also carefully monitoring efforts by the policyholders’ bar and
environmental advocacy groups to craft legal remedies which would impose
liability on major contributors to greenhouse gas emissions or hold other parties
responsible for actions or lapses that can be shown to have caused or contributed
to preventable climate related losses. Instead of simply monitoring climate
related litigation brought by other parties, a Zurich affiliate attracted considerable
attention when it initiated several class actions against dozens of Chicago area
municipalities in early 2014 to recover for flood damage that municipal officials
allegedly failed to avoid by taking preventive measures to increase reservoir and
storm sewer capacity prior to forecasted heavy rains attributed to climate change.
While the lawsuits were abruptly withdrawn less than a month later, they were
viewed by some commentators as a preemptive strategy to establish a useful legal
precedent that insurers could use in the future to recover payments made for other,
larger, climate related losses that could have been avoided or reduced by
appropriate preventative measures.
As climate related litigation shifts from the first wave of ambitious, albeit
unsuccessful, efforts to hold GHG emitters responsible for causing climate change
and its resulting harms, insurers and their counsel would be well served by paying
careful attention to recent developments that may set the stage for the pursuit of
viable theories of recovery in situations when a foreseeable climate related loss
could have been avoided or lessened by appropriate preventative measures and/or
the evidence establishes that losses were sustained or heightened because of a
departure from an emerging standard of care. As the science surrounding climate
change gains acceptance, governmental regulation of greenhouse gas emitting
activities increases,1 and the adoption of climate action plans becomes more
1

For example, in June 2012, a three judge panel of the D.C. Circuit Court of Appeals dismissed
an array of challenges to EPA greenhouse gas regulations in Coalition for Responsible Regulation,
Inc. v. E.P.A., 684 F. 3d 102 (D.C. Cir. 2012), reh’g en banc denied, 2012 WL 6621785 (D.C. Cir.
Dec. 20, 2102) and 2012 WL 6681996 (D.C. Cir. Dec. 20, 2012). After granting petitions for
certiorari filed by six of the parties, the United States Supreme Court agreed to address one of the
issues raised on appeal; namely, ‘[w]hether EPA permissibly determined that its regulation of
greenhouse gas emissions from new motor vehicles triggered permitting requirements under the
Clean Air Act for stationary sources that emit greenhouse gases.” In a June 2014 decision
authored by Justice Scalia, the Supreme Court ruled in Utility Air Regulatory Group v. E.P.A., 134

1

prevalent, litigants can more readily establish the requisite causal link between a
catastrophic weather loss and non-compliance with regulatory requirements
and/or a failure to take reasonable measures that would have avoided or reduced a
clearly foreseeable risk.
In lieu of addressing climate change predictions and projected exposures, this
paper focuses on emerging efforts to shape the climate change litigation landscape
and the steps leading insurers are now undertaking to plan for and control their
exposure to climate related risks and avoid experiencing a recurrence of prior
prolonged and costly battles over efforts to make the insurance industry pay for
losses and exposures that were not adequately factored into policy pricing
considerations.
A. The Climate Change Litigation Landscape
When compared against other types of mega-exposure litigation, such as the
decades long tobacco, asbestos or environmental coverage battles, climate change
litigation remains in its early stages. Nonetheless, the past few years have already
yielded a number of important, and closely monitored, decisions. As with other
types of mega litigation, early plaintiffs encountered a daunting array of legal and
factual defenses that caused their claims against their initial targets to fail. As
shown in the following section, the defenses that were successfully employed
against this first round of climate related litigation included: (a) lack of standing;
(b) political question defense; (c) speculative causation; and (d) preemption.
Notwithstanding these challenges, it is doubtful that environmental advocacy
groups or the resourceful plaintiffs’ bar will be unduly dissuaded by these initial
defeats given the very hefty price tags attached to environmental damage and
other losses attributed to climate change. Instead, and as with prior types of mega
litigation, resourceful plaintiffs appear determined to forge ahead with efforts to
overcome these obstacles and develop ways to secure substantial recoveries from
deep pocketed targets and draw public attention to their cause.

S. Ct. 2427 (June 23, 2014) that the EPA exceeded its authority under the Clean Air Act when it
issued regulations subjecting stationary sources to permitting requirements but upheld its authority
to “treat greenhouse gases as a ‘pollutant subject to regulation under this chapter for purposes of”
subjecting certain other sources to permitting requirements. While battles over federal regulatory
efforts to reduce greenhouse gas emissions may well accelerate in coming years, state and local
authorities will continue efforts to address climate and weather exposures via the regulation of
emission activities, zoning matters, and environmental hazards.
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While they explore ways to successfully impose liability on major GHG emitters
in the utility, energy and transportation industries via new theories of recovery,
plaintiffs’ attorneys can already draw upon existing remedies, including common
law negligence, professional liability, and nuisance causes of action to impose
liability on businesses, municipalities, utilities, professionals, corporate officers
and directors, and other parties whose actions or departure from the standard of
care can be shown to have caused or contributed to arguably foreseeable climate
related losses.
1. The First Round of Climate Change Litigation
The initial, unsuccessful, round of climate change litigation targeted major energy
and utility companies for their alleged role in contributing to global warming
linked to catastrophic events and severe environmental hazards.
In 2004, the closely watched Connecticut v. American Electric Power Co. lawsuit
was filed in the Southern District of New York by eight states, the City of New
York, and three private land trusts seeking injunctive relief against five major
GHG emitters (four private power companies and the Tennessee Valley
Authority) under a federal common law public nuisance cause of action based
upon their alleged roles in causing a wide array of significant injuries including
the following:
increased heat deaths due to intensified and
prolonged heat waves; increased ground-level
smog with concomitant increases in respiratory
problems like asthma; beach erosion, inundation of
coastal land, and salinization of water supplies
from accelerated sea level rise; reduction of the
mountain snow pack in California that provides a
critical source of water for the State; lowered Great
Lakes water levels, which impairs commercial
shipping, recreational harbors and marinas, and
hydropower generation; more droughts and floods,
resulting in property damage and hazard to human
safety; and widespread loss of species and
biodiversity, including the disappearance of
hardwood forests from the northern United States.
Reviewing a 2009 decision by the 2nd Circuit that rejected the defendants’ lack of
standing and non-justiciable political question defenses, the U.S. Supreme Court
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granted the defendants’ petition for certiorari and unanimously held that the
plaintiffs’ claims were pre-empted because "the Clean Air Act and the EPA
actions it authorizes displace any federal common law right to seek abatement" of
carbon dioxide emissions. American Electric Power Co. v. Connecticut (AEP),
131 S.Ct. 2527 (2011)
In the Comer v. Murphy Oil USA, Inc. action filed in the Southern District of
Mississippi in 2005, a proposed class of coastal Mississippi property owners sued
more than 100 defendants in the oil and coal industries based on the assertion that
their greenhouse gas emissions contributed to global warming and increased the
severity of Hurricane Katrina. In the first round of a very complicated
procedural saga, the trial court granted the defendants’ motion to dismiss and held
that the plaintiffs lacked standing and their claims were barred by the political
question doctrine. A Fifth Circuit panel initially disagreed with the district
court's dismissal and remanded the case for arguments on the merits. Following
the recusal of seven justices, the Fifth Circuit voted to hear the Comer appeal
en banc, automatically vacating the panel's earlier decision.
When the quorum required to hear the appeal was lost following the recusal of an
eighth justice, the Fifth Circuit dismissed the Comer appeal on the grounds that
the court lacked the authority to reinstate a vacated panel decision. Unable to
proceed with their appeal, the plaintiffs filed an unsuccessful petition for a writ
of mandamus w i t h the Supreme Court.
In 2012, the Comer plaintiffs refiled their action in the U.S. District Court for the
Southern District of Mississippi, alleging public and private nuisance, trespass,
and negligence causes of action. In March 2012, the trial court granted the
defendants' motions to dismiss, holding that (i) all of the plaintiffs' claims were
barred by the doctrines of res judicata and collateral estoppel; (ii) the plaintiffs
lacked standing to assert their claims; (iii) the lawsuit presented a non-justiciable
political question; and (iv) the Clean Air Act preempted the plaintiffs' claims. The
court additionally found that the plaintiffs' claims were barred by the applicable
statute of limitations and that they could not demonstrate that the defendants'
conduct proximately caused their injuries. Bringing this saga to an end in May
2013, the Fifth Circuit Court of Appeals affirmed the dismissal of the plaintiffs’
claims on res judicata grounds, declining to reach the other issues addressed by
the trial court. Comer v. Murphy Oil USA, Inc., 718 F. 3d 460 (5th Cir. 2013).
In 2008, the Eskimo village of Kivalina sued Exxon-Mobil and nineteen other oil,
energy and utility companies in the Northern District of California to recover
monetary damages under a public nuisance theory of liability for jeopardizing
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their ancestral island home by contributing to rising sea levels which melted
protective sea ice and subjected their island community to severe flooding and
erosion. In addition to seeking to impose liability on the defendants for their
“past and ongoing contributions to global warming, a public nuisance,” the
Village of Kivalina also asserted that certain defendants were engaged in a
conspiracy to suppress public awareness of the link between their greenhouse gas
emissions and global warming.
Affirming the trial court’s allowance of defendants’ motion to dismiss based on
the lack of subject matter jurisdiction, a three judge panel of the Ninth Circuit
acknowledged that the Village of Kivalina is being displaced by rising seas
but held that the solution to the plaintiffs' "dire circumstance" is best left to
the legislative or executive branches of government, not the courts. See,
Native Village of Kivalina v. Exxon-Mobil Corp., 2012 WL 4215921 (9th Cir.
Sept. 21, 2012), petition for rehearing denied Nov. 27, 2012.
2. Ongoing Efforts to Develop Viable Legal Remedies to Impose
Liability on GHG Emitters or Establish Other Avenues of
Recovery for Climate Change Harms
In the aftermath of AEP, Kivalina and Comer, plaintiffs can no longer rely on a
federal common law nuisance cause of action to pursue monetary damages or
injunctive relief from defendants charged with damaging the environment or
contributing to climate change through greenhouse gas emitting activities because
the federal Clean Air Act preempts this remedy. While the issue has not yet been
squarely decided, some commentators believe that the Clean Air Act also
preempts state common law nuisance claims.
Presented with these obstacles to the pursuit of “mega” climate change lawsuits
against major industry targets, plaintiff groups are exploring the ability to draw on
consumer protection statutes, civil conspiracy claims, and/or “public trust” causes
of action to pursue viable remedies against GHG emitters.
In recent years, some commentators have raised the possibility of using consumer
protection statutes to bring lawsuits against defendants whose emission activities
have arguably subjected consumers to increased insurance premiums because of
the heightened exposure to wind and flood losses in coastal and other high risk
areas. See, http://www.climatelawyers.com/?tag=/Gerald+Maples (last accessed
Dec. 15, 2014).
Other advocacy groups have explored efforts to use a “public trust” theory to
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impose liability on governmental agencies whose alleged failure to take
appropriate actions to minimize environmental harms from greenhouse gas
emissions have harmed the environment. Thus far, defendants have successfully
challenged the effort to pursue these claims by invoking political question,
jurisdictional challenges, sovereign immunity and other defenses. See, Akilah
Sanders-Reed v. Martinez, No. D-101-cv-2011-01514 (N.M. D. Ct. July 4,
2013) (relying on political question defense, court allows defendants’ motion for
summary judgment); Texas Commission on Environmental Quality v. Angela
Bonser-Lain, et al., No. 03-12-005550EC (Tex. Ct. App., 3rd Dept. July 23,
2104).
Other commentators contend that the “civil conspiracy” approach that drew on
evidence of the tobacco industry’s awareness of, and attempt to conceal, the
hazards of smoking offers a useful parallel that can be employed against energy
companies and other defendants who attempt to debunk the science surrounding
climate change to protect their bottom lines. See, Elizabeth Dubats, An
Inconvenient Lie: Big Tobacco Was Put on Trial for Denying the Effects of
Smoking; Is Climate Change Denial Off-Limits?, 7 Nw. J. L. & Soc. Pol'y 510
(2012); Henry Steinberg, Civil Conspiracy Up In Smoke: How Similar Are
Cigarettes and Smokestacks?, 18 Hastings W. N.W. J. Env. L. & Pol'y 157
(Winter 2012).
While the outcome of the next round of ambitious and large scale litigation efforts
against major industry targets will not be known for at least several years, the
increased frequency and severity of extreme weather related losses also opens the
door to smaller scale, but nonetheless significant, lawsuits against defendants
whose actions or failures to act can be shown to have contributed to or heightened
damages from a known or foreseeable climate related event. Additionally, as
parties seek to recover for catastrophic weather related losses, disputes inevitably
arise over the valuation of and/or the recoverability of different types of alleged
damages from climate related exposures.
The next section of this paper discusses some of the ways in which disputes over
the nature and extent of “climate related” losses are being addressed in
“traditional” types of lawsuits. As shown below, these examples include disputes
over recoverable or insurable losses, non-disclosure or misrepresentation claims,
and various efforts draw upon scientific evidence of climate change, emerging
standards of care, and/or regulatory requirements to attempt to impose liability on
parties whose actions or failures to act can be shown to have contributed to or
caused avoidable losses from a known climate related hazards.
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3. Climate Change Claims in “Traditional” Types of Litigation
a. Lawsuits Alleging that Insurers Used Falsified Documents
to Deny Super Storm Sandy Damages Claims
Although the prospect of receiving numerous insurance claims in the aftermath of
a natural disaster is a reality that many insurance companies face, the degree of
damage created by “super storms” may result in claimed losses in excess of those
previously accounted for by insurance companies. In December 2014, disgruntled
homeowners filed a complaint in federal court in the Eastern District of New
York alleging that, in the aftermath of “super storm Sandy,” - the largest Atlantic
hurricane on record that has been blamed for approximately $60 billion in losses Hartford Insurance Company attempted to avoid paying certain damage claims by
denying coverage based on fraudulently altered engineering reports. See, Christie
Smythe, Hartford Unit Faces Racketeering Suit on Sandy Claims, INSURANCE
JOURNAL (Dec. 4, 2014 12:22 PM),
http://www.insurancejournal.com/news/east/2014/12/04/349010.htm.
According to the complaint, HiRise Engineering PC altered a report by removing
a description of widespread flood damage that should have been included, and
that Hartford either directed or participated in the scheme. Hartford has denied
any allegations that it were complicit in this scheme and notes that it hired an
independent engineer upon learning of the alleged problems with HiRise’s report.
While it is certainly too early to assess the truth of the plaintiff’s claims in this
lawsuit, Hartford is not alone in being charged with having relied on fraudulent
reports to deny claims for Super Storm Sandy losses, and some have indicated
that they believe the practice was widespread. In another lawsuit that is
attracting a lot of attention, a number of homeowners have sued a number of
insurers, including Travelers and Wright National Flood Insurance Co., over
claims that they illegally conspired with engineering firms and others to deny or
underpay claims from Sandy.
According to this complaint, the insurers participated in a program through which
they provided flood insurance underwritten by the federal government. The
plaintiff homeowners claim that the insurers took part in the scheme to avoid
federal audits and possible financial penalties for making too generous payouts.
The companies also allegedly sought to inflate claims-handling expenses that
would be borne by the government. In a November 7, 2014 ruling, U.S.
Magistrate Judge Gary R. Brown ordered the insurers to turn over all drafts of
engineering reports to potentially hundreds of policyholders after he discovered
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evidence of possible manipulation of a report for a home in Long Beach, New
York. See, Raimey v. Wright National Flood Insurance, No. 14-CV-461
(E.D.N.Y. Nov. 7, 2014). In directing the insurers to produce the reports, the
Magistrate Judge pointed to significant discrepancies in the reports and said he
feared the practice was “widespread” and ordered that all reports be disclosed to
policyholders without further delay.
b. Disputes Over Functional versus Cosmetic Damage
Resulting from Severe Climate Events
An increase in severe storms, and a consequential increase in claims for storm
damage, may also draw insurers into disputes over what constitutes compensable
“damage” to property. One leading issue in this area concerns whether purely
cosmetic damage caused by wind or hail should be compensable. This issue is
one which has recently triggered important litigation. For example, in Lead GHR
Enterprises, Inc. v. Am. States Ins. Co., the United States District Court in South
Dakota considered whether cosmetic hail damage to a commercial roof
constituted an insured “loss.”2 The case was first referred to a Magistrate Judge
for recommendation, and the judge concluded that cosmetic damage to a roof is
compensable even where the roof retains all structural and functional integrity,
noting that it is “axiomatic that a dented roof is worth incrementally less than an
undented roof.” The district court expressly adopted the Magistrate’s conclusions
and found that the insurance company breached its contractual obligations by
failing to pay for the cosmetic hail damage. With decisions such as this treating
purely cosmetic damage from hail and wind storms as a covered physical loss to
property, many insurers are now utilizing policy endorsements to exclude
coverage for such claims.3 As some commentators predict that such exclusions
will soon become the norm, disputes over whether coverage should be provided
where a structure suffers cosmetic damage but still retains its essential
functionality may increase markedly in the near future.
c.

Valuation of Loss Disputes – Depreciation for Labor?

2

See, Lead GHR Enterprises, Inc. v. Am. States Ins. Co., No. 12-5056-JLV (D.S.D. Sep. 30,
2014), available at
http://www.propertyinsurancecoveragelaw.com/uploads/file/Lead%20GHR%20Enterprises%20In
c_%20v_%20American%20States%20Insurance%20Co.pdf.
3
. Amy O’Connor, Will Wind/Hail Cosmetic Damage Exclusion Endorsements Become the
Norm?, MYNEWMARKETS.COM (Feb. 28, 2013),
http://www.mynewmarkets.com/articles/181435/will-windhail-cosmetic-damage-exclusionendorsements-become-the-norm.

8

Even where the parties to an insurance contract agree that a catastrophic weather
related loss has occurred, disputes often arise regarding how to value that loss. A
recent decision by the Arkansas Supreme Court addressed this issue in the wake
of tornado-producing storms in the spring of 2009. In Adams v. Cameron Mutual
Insurance Company, 430 S.W.3d 675 (Ark. 2013), insureds brought a class action
suit in federal district court alleging that the defendant insurance company
breached contracts by undervaluing the “actual cash value” of the damaged
property. The dispute concerned whether labor costs necessary to repair storm
damage should be depreciated when calculating the loss. The policies in question
provided that covered losses would be settled at “actual cash value at the time of
loss,” but did not define “actual cash value.” In calculating this value, Cameron
Insurance accounted for depreciation in materials based on age, and depreciation
of necessary labor costs. The plaintiffs, however, asserted that the labor-only
costs should not be depreciated and that depreciating these costs resulted in
insurance payments which were less than what plaintiffs were entitled to under
their policy. In considering the issue, the Arkansas Supreme Court concluded that
labor costs should not be depreciated when arriving at the “actual cash value” of
property.
Key to this decision was the Arkansas court’s opinion that labor, by its very
nature, is not logically depreciable in that it does not inherently lose value over
time like materials. Courts elsewhere disagree. The Oklahoma Supreme Court
has reached the opposite conclusion, finding that a structure is a single product
comprised of materials and labor, and as such, both labor and materials are
depreciable. Redcorn v. State Farm Fire & Casualty Co., 55 P.3d 1017, 1020–21
(Okla. 2002).
d. Valued Policy Laws and Storm Damage
In many states where “Valued Policy” statutes protect homeowners who suffer a
total loss, an increased frequency in major storms has also increased the
frequency of litigation concerning applicability of these laws to specific types of
damage. Under a Valued Policy law, the value of an insured property is agreed
upon and conclusively established before any loss occurs so that in the event of a
total loss resulting from a covered peril, the value of the loss is generally
undisputed. Where multiple perils contribute to a total loss, however, the
applicability of these laws has been the source of dispute. In the wake of
Hurricane Katrina, for example, many homeowners returned to the gulf coast to
find their homes completely destroyed by the extreme winds, rains, debris, and
storm surges generated by this unprecedented storm. In many instances these
homeowners had standard homeowners’ insurance policies which excluded
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coverage for flood and water damage. Many insurance claims were denied on the
basis of these exclusions, and litigation ensued with homeowners claiming that
their state valued policy statues required their claims to be paid even though flood
damage may have contributed to the loss. See Christopher T. Conway, Note, As
Hurricanes End, Legal Storms Begin: The Insurance Battle Under State Valued
Policy Laws, 24 Ga. St. U.L. Rev. 1043 (2008).
In situations such as this, the majority of courts have concluded that in the event
of a total loss, valued policy laws require insurers to pay the face value of their
policy if any liability is found due to the occurrence of a covered peril. See, e.g.,
Mierzwa v. Fla. Windstorm Underwriting Ass’n, 877 So. 2d. 774, 777 (Fla. Dist.
Ct. App. 2004) (“[I]f the insurance carrier has any liability at all to the owner for a
building damaged by a covered peril and deemed a total loss, that liability is for
the face amount of the policy.”).
Valued policy statutes can also affect the liability of insurance companies where
municipalities condemn a property after it becomes partially damaged.
Municipalities have varying standards for determining when to condemn a
property and when to allow for repair, with many basing the decision on the value
of the property compared to the repair cost. Regardless of the standard applied,
where a municipality acting under proper authority chooses to condemn a
property, thus disallowing repair, the general rule is that a “constructive total loss”
results which, under valued policy statutes, requires an insurer to pay the full
policy limit. See, Refusal of Rebuilding Permit, 10A Couch on Ins. § 152:28.
Where the cost to repair a damaged structure would have been considerably less
than the policy limit, this rule can obviously be costly to insurers. In an attempt to
protect against such situations many insurers have attempted to use policy
language excluding coverage where a loss is enhanced by civil authorities to limit
recovery to the actual repair cost regardless of condemnation See, e.g., Rutherford
v. Royal Ins. Co., 12 F.2d 880, 881 (4th Cir. 1926).
In states with valued policy laws, however, such exclusions have consistently be
found inapplicable where a covered peril causes a loss leading to a compulsory
condemnation. See Fidelity & Guar. Ins. Corp. v. Mondzelewski, 115 A.2d 697,
310 (Del. 1955) (“A policy provision that prevents the insured from showing that
the loss is in law or in fact total runs directly afoul of the clear intent of the
[valued policy] statute.”). Although valued policy statutes and their effect on
insurance law are not a new development, the increase in severe weather events
and the property damage resulting therefrom will certainly serve to increase their
application.
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e. Professional Liability Error and Omission Claims Arising
out of Climate Related Exposures
As more companies embrace “green building” design innovations to promote
energy efficiency and utilize renewable energy sources and/or encounter the need
to measure and disclose climate change impacts when applying for project
approvals, they increasingly rely on a growing number of professionals, including
architects, engineers, and accountants who hold themselves out as qualified to
assist in these areas. An inevitable offshoot of this emerging area of expertise is a
new area of error and omission exposure. One examples of this type of exposure
involves lawsuits stemming from a contractor or architect’s failure to deliver a
building that qualifies for LEED certification or expected tax benefits.
In what appears to be first lawsuit of this type, Southern Builders v. Shaw
Development, No.: 19-C-07-011405, Circuit Court, Somerset Co., Md. (2008), the
general contractor agreed to build a $7.5 million, 23-unit condominium project
that was designed to obtain LEED Silver certification. The owner applied and
qualified for a state income tax credit equal to 8 percent of the project cost. When
the contractor failed to deliver a LEED Silver building and a certificate of
occupancy within the time required under Maryland’s green building tax credit
program, the owner forfeited more than $600,000 in tax credits. The owner
brought claims against the developer for negligence and breach of contract.4
Another potential source of E&O liability tied to climate change exposures
includes claims brought against professionals tasked with calculating GHG
emissions for reports to the EPA or other agencies. In this regard, many states
now require companies seeking approval for project developments to address
climate change impacts in their environmental impact statements. In addition, the
EPA has adopted certain Rules mandating that certain industries disclose GHG
emitting activities above specified thresholds. See, PA, Mandatory Reporting of
Greenhouse Gases, 74 Fed. Reg. 56,260 (Oct. 30, 2009).
f. D&O Litigation Concerning the Climate Exposure
Disclosures and/or Risks

4

Christopher W. Cheatham, Southern Builders v. Shaw Development: Green Building Damages,
Green Building Law Update (Oct. 6, 2008),
http://www.greenbuildinglawupdate.com/2008/10/articles/legal-developments/southern-buildersv-shaw-development-green-building-damages/
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Increasing awareness of the potentially wide ranging risks posed by climate
change has also heightened the scrutiny placed on the adequacy and accuracy of
publicly required corporate risk disclosures. This in turn opens the door for
shareholders to bring claims against corporate officers and directors for failing to
protect against or disclose material climate related risks.
In February of 2010, the Securities and Exchange Commission issued a guidance
statement regarding climate change and reporting requirements which noted that
“business leaders are increasingly recognizing the current and potential effects on
their companies’ performance and operations, both positive and negative, that are
associated with climate change and with efforts to reduce greenhouse gas
emissions. See, Commission Guidance Regarding Disclosure Related to Climate
Change, at 2 (Feb. 8, 2010), available at http://www.sec.gov/rules/interp/2010/339106.pdf This SEC publication cautioned that a marked increase in regulation
and legislation climate change in recent years concerning climate change and
greenhouse gas emissions “could have a significant effect on operating and
financial decisions” of many companies, “including those involving capital
expenditures to reduce emissions.” Id. at 4-5. The SEC also made it clear that
companies may endure significant financial risks due to the physical
environmental changes associated with climate change, which further affects the
disclosure requirements for public companies. Id. at 5-6.
State regulators are also pressing companies in certain industries to strengthen
their climate exposure disclosures. For example, New York Attorney General
Andrew Cuomo subpoenaed the executives of several energy companies
concerning their alleged failure to adequately disclose their climate related
exposures in their SEC filings. See, J. Randolph Evans and Christina Carroll,
“The Lull Before the Storm: Climate Change and its Potential Significant Impacts
on Professional Lives.” PLUS Journal, Vol. XXIII, No. 8 (August 2010), n.8.
While companies in the industries which are most closely associated with high
level of emission activities, including those in the energy, utility, and
transportation sectors, will certainly prove an attractive target for D&O claims
tied to climate exposures, many other industries may also prove vulnerable to
D&O claims if adverse financial results, lost market share or reputational
damages can be linked to a failure to properly plan for and mitigate or disclose
weather related risks. As commentator Kevin LaCroix notes in his well-regarded
blog, The D&O Diary, industries most likely to be affected by climate related
disclosure obligations and potential D&O claims include “insurance,
transportation, manufacturing, shipping, and other businesses whose operations
have (or which could sustain) a substantial environmental impact [from severe
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climate related losses], even if it is entirely localized.” See,
http://www.dandodiary.com/2007/04/articles/climate-change-and-D&O-risk, last
accessed Dec. 14, 2014.
With this increase in regulation and potential for corporate liability, managers and
directors may also be at an increased risk of liability. 5 As part of their ongoing
effort to press corporate boards to focus on the financial costs and liability
exposure attributed to environmental harms from climate change, three
environmental advocacy organizations – Greenpeace International, the World
Wildlife Fund, and the Center for International Environmental Law – sent a series
of highly publicized letters to individual board members of 32 energy companies
and to several insurers in May 2014 asserting that efforts by the energy industry to
deny or conceal climate change risks could subject board members to personal
liability that their D&O policies might not cover. While the letters invited well
founded criticism from multiple fronts for misstatements and sweeping
generalities, they did generate a considerable amount of attention to significant
and unanswered questions regarding how the potentially staggering costs
associated with climate related losses should be borne. See,
http://www.dandodiary.com/2014/06/articles/director-and-officer-liability/isclimate-change-a-do-liability-and-insurance-issue, last accessed Dec. 14, 2014.
Separate and apart from the advocacy groups’ contention that asserted efforts to
conceal climate related risks may expose corporate officers and directors to
personal liability, corporate leaders may well find themselves on the receiving end
of climate change-related litigation in coming years that will certainly be
accompanied by disputes and lawsuits over the availability of coverage under
D&O insurance policies.6 This is just one more way in which the insurance
industry may be directly affected by climate change in the years to come.
4. Insurer Initiated Litigation Concerning Climate Change Related
Losses
While many insurance companies are closely monitoring the potential for massive
losses caused by weather related disasters—which are increasingly being
attributed to global climate change—at least one large insurer has explored a
novel way to defray such losses through litigation. In April 2014, Illinois Farmers
5

William G. Passanante & Alex D. Hardiman, Climate-Change-Related D&O Liability – The
Coming Flood?, available at http://www.andersonkill.com/webpdfext/ART-Climate-ChangeRelatedD_OLiability-theComingFlood.pdf.
6
Id. at 2. See also, Evan Lehman, “Enviros Question if Insurers Will Cover Climate Risks to
Executives,” ClimateWire, May 28, 2014.
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Insurance Company, a subsidiary of Zurich Insurance Group, filed several class
action lawsuits in Circuit Court for Cook County, Illinois against, among others,
the city of Chicago, The Metropolitan Water Reclamation District of Greater
Chicago, and Cook County, Illinois. Invoking its right to pursue subrogation
claims to recover payments made to policyholders for losses sustained in April
2013, when rainwater overwhelmed municipal sewer and drainage systems
causing water to back up and flood hundreds of properties, Farmers claimed that
the defendants failed to take reasonably available steps to prevent or mitigate the
clearly foreseeable water damage. The complaint averred in part that the
defendants, who owned, operated, and controlled the underground storm water
sewers and drainage systems in the area, were aware of the likelihood of increased
rainfall amounts like those causing the damage at issue, but they failed to take
adequate measures to increase the capacity and effectiveness of the of the sewers
and drainage systems. According to the complaints, by failing to prevent or
mitigate the foreseeable risk posed by such heavy rainfall, the defendants
breached their duties owed to the area residents and proximately caused the losses
suffered by many of Plaintiff’s insureds. Importantly, the effects of climate
change took a central role in the Plaintiff’s argument on this point.
In establishing policies and methods to be used in operating the underwater sewer
and drainage systems, the defendants relied in part on rainfall frequency tables
reflecting historical rainfall data. According to the plaintiff insurer, however:
During the past 40 years, climate change in Cook County has
caused rains to be of greater volume, greater intensity and greater
duration than pre-1970 rainfall history evidenced, rendering the
rainfall frequency return tables employed by [the defendants]
inaccurate and obsolete.7
While some may still dispute the extent or even the existence of global climate
change, according to the plaintiff, defendants were not among this class. As
plaintiff’s complaint noted, in 2008 the defendants adopted the “Chicago Climate
Action Plan,” which expressly supports the scientific principal that climate
change has caused increases in rainfall amounts, intensity, and duration in the
Cook County area.8 Based in part on the adoption of this policy, Farmers alleged
that defendants knew or should have known that climate change in Cook County
7

Complaint at 20, Ill. Farmers Ins. Co. v. Metropolitan Water Reclamation District of Greater
Chi., No. 2014CH06608, available at http://common-resources.org/wpcontent/uploads/2014/05/Chicago-Flood-Insurance-Suit-.pdf.
8
Complaint at 20; see generally Chicago Climate Action Plan, available at,
http://www.chicagoclimateaction.org/filebin/pdf/finalreport/CCAPREPORTFINALv2.pdf.
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would result in such increases in precipitation, but they nonetheless failed to
adequately prepare for just this scenario. Furthermore, plaintiff alleged that the
rainfall sustained in April 2013 was within the realm of what should have been
foreseen and protected against by the defendants, especially given the
climatological changes the area has experienced in the last twenty years.
When the lawsuit drew considerable notice, some commentators noted while
Farmers may not recoup a substantial portion of the losses paid to its
policyholders for the rainstorm damages, the precedent it hoped to establish could
prove much more valuable by establishing an avenue to recover future losses
caused by climate related weather events. See, Evan Lehmann, RISK: Insurance
Company Sues Ill. Cities for Climate Damage, E&E PUB., (May 14, 2014),
http://www.eenews.net/stories/1059999532.
While this class action suit filed by Illinois Farmers certainly faced an uphill legal
battle, both in terms of procedural requirements and defense arguments regarding
tort immunity and causation, the war was never fully waged. In June 2014, less
than two months after filing the novel suit, Illinois Farmers voluntarily nonsuited
their claim, leaving many to wonder whether it ever intended to pursue the claim
through litigation.9 After the nonsuit was filed, a Farmers spokesperson indicated
that by simply filing the complaint, Farmers “brought important issues to the
attention of the respective cities and counties” and that “policyholders’ interests
will be protected by the local governments going forward.”10
5. Insurance Coverage Litigation Regarding Climate Change Claims
A different Zurich affiliate also lead the charge in litigating the first declaratory
judgment action over the availability of coverage for climate related losses in AES
Corp. v. Steadfast Ins. Co., 283 Va. 609 (2012). By pursuing this lawsuit over the
availability of coverage for the claims brought against one of the defendants in the
high profile Village of Kivalina matter (discussed above) from start to finish over
approximately four years, Steadfast secured a landmark ruling that the
defendant’s ongoing emission of greenhouse gases into the atmosphere did not
constitute an “occurrence” within the policies’ threshold insuring agreement.
9

Akiko Shimizu, Farmers Insurance Withdraws Class Action Alleging Failure to Adapt to
Climate Change, CLIMATE LAW BLOG, COLUMBIA LAW SCHOOL (June 16, 2014),
http://blogs.law.columbia.edu/climatechange/2014/06/16/farmers-insurance-withdraws-classaction-alleging-failure-to-adapt-to-climate-change/comment-page-1/.
10
Bibeka Shrestha, Farmers Insurance Drops High-Profile Climate Change Suits, LAW 360
(JUNE 4, 2014, 2:17 PM), http://www.law360.com/articles/544691/farmers-insurance-drops-highprofile-climate-change-suits
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In upholding the trial court’s ruling on this issue,11 the majority opinion released
by the Virginia Supreme Court held as follows:
[f]or coverage to be precluded under a CGL
policy because there was no occurrence, it must
be alleged that the result of an insured's
intentional act was more than a possibility; it
must be alleged that the insured subjectively
intended or anticipated the result of its
intentional act or that objectively, the result was
a natural or probable consequence of the
intentional act.
Id. at 618. As the Court explained, the damages alleged by the
Kivalina plaintiffs were "the natural and probable consequences
of AES's intentional actions," not the "result of a fortuitous
event or accident." Id. at 621. Accordingly, there was no
"occurrence" as required to trigger the threshold availability of
coverage under a CGL policies.
While certainly a very significant decision that will be cited for
years to come, the AES decision does not the potential
availability of coverage under E&O or D&O “wrongful act”
policies or address the important question of whether claims for
damages caused by greenhouse gas emissions may be excluded
by pollution exclusions.12
Conclusion
While the next chapter of litigation over who should pay for the
11

Steadfast Ins. Co., v. AES Corp., No. 2008-858, 2010 WL 1484811 (Va. Cir. Ct. Feb. 5, 2010).
In its landmark 2007 decision in Massachusetts v. EPA, the U.S. Supreme Court held that
greenhouse gas emissions qualify as a “pollutant” under the Clean Air Act. Notwithstanding this
holding, it is by no means certain that greenhouse gas emissions fall within the definition of
“pollutant” contained in many policy exclusions. In addition, even if this issue is resolved in favor
of insurers, the pollution exclusion in many D&O policies contains a carve out for derivative
lawsuits and shareholder claims. Consequently, if insurers want to unequivocally exclude
coverage for climate related exposures, they may need to rely on customized exclusions.
12
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staggering costs of the projected losses from severe weather
events attributed to climate change remains to be written,
insurers, risk managers, and their counsel need to stay abreast
of efforts now underway to establish viable avenues of recovery
against parties whose actions or lapses can be shown to have
caused or contributed to avoidable related losses. Even for
those who may be skeptical of efforts to link climate change to
manmade causes, it would be imprudent to disregard the
likelihood of concerted efforts by the plaintiffs’ bar in coming
years to impose liability on parties who did not take reasonable
measures to plan for and mitigate against avoidable losses from
predicted increases in the severity and frequency of catastrophic
weather events.
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I.

INTRODUCTION
Hits to the head have always been part of athletics in America, be it in professional or
collegiate sports, and specifically, in football and hockey. Over the past few years, however,
these types of impacts – and the related concussive and sub-concussive injuries they cause –
have become the source of significant litigation.
This paper discusses the status and key legal issues of the concussion-related injury
litigation by current and former professional, collegiate and even high school athletes. This
paper also discusses the status and key legal issues of the related insurance coverage litigation.
This paper then explains the medical science which is at the heart of the concussion-related
injury litigation, and addresses the plaintiffs’ claims for medical monitoring, as well as the
obstacles to class certification of the plaintiffs’ claims. Finally, this paper discusses various trial
considerations based on lessons from past head injury litigation, and provides a glimpse into the
future of concussion-related injury helmet litigation.

II.

CONCUSSION-RELATED INJURY LITIGATION BY CURRENT AND
FORMER PLAYERS
A.

Concussion-Related Injury Litigation Against The NCAA
1.

Status of Litigation
a.

Class Actions

On November 21, 2011, Arrington, et al. v. NCAA, styled as No. 2:11-cv-06356 (N.D.
Ill.), was filed by four former NCAA athletes regarding concussion-related injuries (the
“Arrington action”). The Arrington action is the first of fifteen (15) proposed class action
concussion-related injury cases filed against the NCAA to date.1 As discussed in greater detail
1

Specifically, to date, the following proposed class action concussion-related injury cases have been filed
against the NCAA:
1. Arrington, et al. v. NCAA, No. 2:11-cv-06356 (N.D. Ill.), filed 11/21/11;
2. Walker, et al. v. NCAA, No. 1:13-cv-00293 (E.D. Tenn.), filed 9/3/13;
3. DuRocher, et al. v. NCAA, No. 1:13-cv-01570-SEB-DML (S.D. Ind.), filed 10/1/13;
4. Caldwell, et al. v. NCAA, No. 1:13-cv-03820-CAP (N.D. Ga.), filed 10/18/13;
5. Doughty, et al. v. NCAA, No. 3:13-cv-02894-JFA (D.S.C.), filed 10/22/13;
6. Moore, et al. v. NCAA, No. 1:11-cv-06356 (N.D. Ill.); filed 10/29/13;
7. Powell, et al. v. NCAA, No. 4:13-cv-01106-JTM (W.D. Mo.), filed 11/11/13;
8. Morgan, et al. v. NCAA, No. 0:13-cv-03174-RHK-JSM (D. Minn.), filed 11/19/13;
9. Walton, et al. v. NCAA, No. 2:13-cv-02904-STA-tmp (W.D. Tenn.), filed 11/20/13;
10. Washington, et al. v. NCAA, No. 4:13-cv-02434 (E.D. Mo.), filed 12/3/13;
11. Hudson, et al. v. NCAA, No. 5:13-cv-00398-RS-GR (N.D. Fla.), filed 12/3/13;
12. Jobe, et al. v. NCAA, et al., No. 3:13-cv-00799-HTW-LRA (S.D. Miss.), filed 12/23/13;
13. Wolf, et al. v. NCAA, No. 1:13-cv-09116 (N.D. Ill.), filed 2/11/14;
14. Nichols, et al. v. NCAA, No. 1:14-cv-0096 (N.D. Ill.), filed 2/11/14; and
15. Jackson, et al. v. NCAA, No. 1:14-cv-03103-DLI-RLM (E.D.N.Y.), filed 4/2/14.

below, all plaintiffs seek injunctive relief in the form of medical monitoring, although some
plaintiffs also seek monetary relief.
On December 18, 2013, the Judicial Panel for Multidistrict Litigation (“JPML”)
centralized the Arrington action and the other NCAA concussion injury cases in a Multi-District
Litigation (“MDL”) styled as In re: National Collegiate Athletic Association Student-Athlete
Concussion Injury Litigation, MDL No. 2492, Case No. 1:13-cv-09116 (N.D. Ill.), before the
Honorable John Z. Lee for coordinated pretrial proceedings (the “NCAA MDL”). See NCAA
MDL, Dkt. No. 53. Because the Arrington action was so advanced at the time the NCAA MDL
was created, the pleadings filed in the Arrington action became the operative documents in the
NCAA MDL, the discovery exchanged to date in the Arrington action was used in the NCAA
MDL for negotiation purposes, and, eventually, the Arrington plaintiffs’ counsel was appointed
(along with certain other plaintiffs’ counsel) as Lead Counsel for the plaintiffs in the NCAA
MDL. See NCAA MDL, Dkt. No. 75.
After significant negotiations amongst the various plaintiffs’ attorneys, as well as with
the NCAA, Lead Counsel for the plaintiffs and Lead Counsel for the NCAA reached an
agreement to resolve the plaintiffs’ medical monitoring claims (the “medical monitoring
settlement” or “settlement”), and on July 29, 2014, filed a Motion for Preliminary Approval of
Class Settlement and Certification of Settlement Class. See NCAA MDL, Dkt. Nos. 64 and 65
(initial settlement documents), and 91 (amended settlement documents, filed 10/20/14). The
settlement class is defined as:
All persons who played an NCAA-sanctioned sport at an NCAA
member institution at any time through the date of Preliminary
Approval.
See NCAA MDL, Dkt. No. 91
The settlement class is, therefore, quite broad, as it encompasses all former and current
NCAA athletes, through the date of preliminary approval of the settlement. In other words, there
is no limitation on when the student athlete played college sports or which sport the student
athlete played. The class is estimated to encompass over 4 million people.
The settlement resolves all medical monitoring claims on a class-wide basis, and
specifically, provides for a $70 million common fund for the creation for a medical monitoring
program which includes a two-step screening process comprised of: (1) a screening
questionnaire, the results of which will determine whether a class member advances to the next
step; and (2) a physical examination, which includes a neurological and a neurocognitive
assessment. The settlement requires participating class members to waive class claims for
personal injury, but permits members to bring personal injury claims on an individual basis. See
NCAA MDL, Dkt. No. 91.
The settlement contemplates the creation of a Medical Science Committee, comprised of
four (4) medical experts with expertise in the diagnosis, care and management of concussions in
sport and mid- to late-life neurodegenerative disease. See id. The Medical Science Committee is
largely responsible for determining, among other things, the locations of the medical monitoring
program locations, the substance of the screening questionnaire, the algorithm for scoring

responses to the questionnaire, and the criteria to be eligible for a medical evaluation. Id. A
class member may complete the questionnaire once every five (5) years until age 50, and then
once every two (2) years after age 50, but no more than five (5) times during the medical
monitoring period, and may qualify up to two (2) times for a medical evaluation. Id.
Certain plaintiffs’ attorneys have opposed the medical monitoring settlement, and have
argued, among other things, that the vast majority of class members receive no benefit at all from
the settlement and that forfeiting the ability to bring personal injury claims on a class-wide basis
essentially results in class members being unable to bring personal injury claims at all, as it will
be extremely difficult to do so on an individual basis. See NCAA MDL, Dkt. No. 83.
At a hearing on July 29, 2014, the NCAA MDL judge ordered the parties to submit
additional briefing on certain issues of concern, specifically: (1) the ability of the proposed
medical monitoring settlement class to waive their rights to pursue class-wide personal injury
relief; and (2) the ascertainability of the settlement class and the reasonableness of the proposed
notice and related procedures. See NCAA MDL, Dkt. No. 74. Thereafter, the parties filed
substantive briefing on these issues.
With respect to the first issue, the parties argued that the ability to pursue claims on a
class basis is not a substantive right, class treatment is not itself a remedy, and the proposed
settlement includes the additional procedural protections of class notice and the opportunity to
opt out of the settlement class. See NCAA MDL, Dkt. Nos. 77 and 81. With respect to the
second issue, the parties allege that the settlement class is ascertainable and that the proposed
notice plan will reach approximately 80% of the settlement, and in support, filed a notice plan
which details the numerous different aspects of the proposed “phased” or “incremental”
approach to notice – that is, to spend a portion of the notice budget at the onset of the notice
period on different types of notice (e.g., print publications, settlement website, internet
publication, press releases, etc.), monitor each notice vehicle to evaluate its effectiveness, and
spend the balance of the budget on the vehicle(s) which are most effective. See NCAA MDL,
Dkt. Nos. 84, 85 and 86.
On October 23, 2014, the NCAA MDL judge held a hearing on the parties’ supplemental
submissions and the Motion for Preliminary Approval. At that hearing, the judge expressed
numerous concerns about the terms of the settlement, including:
1. the scope of the putative class (specifically, the inclusion of non-contact sports in
the putative class despite there not being a plaintiff representative who played
non-contact sport, and that certain new guidelines to be implemented by NCAA
member institutions apply only to contact sports);
2. whether notice can be accomplished due to the lack of temporal limitation on the
putative class;
3. the likelihood that personal injury lawyers will take moderately valued
concussion-related injury claims on an individual basis;
4. the propriety of the class waiver for personal injury claims;
5. the likelihood that NCAA member schools will comply with the NCAA’s request
for contact information for all student athletes (for purposes of direct notice) and
fairly expensive new guidelines (e.g., having a physician present at all contact

sport games and practices), especially where the NCAA cannot mandate
compliance);
6. specifics regarding the medical monitoring program, including the criteria for
evaluating the questionnaire and determining who will receive a medical exam
and class members’ accessibility to testing centers; and
7. certain provisions in the settlement agreement, including the NCAA’s right to a
reversion of any unused funds and the NCAA’s right to withdraw from the
settlement prior to final approval.
The judge questioned counsel for all parties regarding these concerns, and advised that he
would take the parties’ responses at the hearing and prior written submissions under advisement
and issue a ruling, but did not provide any further information about when he would rule. If the
judge grants preliminary approval of the medical monitoring settlement, then there will likely be
a 6-month notice period and a final fairness hearing at some point after the notice period and the
deadline for opt-outs and objections. See NCAA MDL, Dkt. No. 9. If the judge does not grant
preliminary approval, it is likely that counsel for the NCAA and the plaintiffs will attempt to renegotiate the settlement to address the judge’s concerns and again seek preliminary approval. If
the judge advises that he will not grant preliminary approval of any settlement that requires class
waiver of bodily injury claims, it is possible that the NCAA will not agree to the settlement.
b.

Individual Actions

There are presently nine (9) known individual concussion-related injury lawsuits pending
against the NCAA.2 The individual actions are varied. For example, some plaintiffs name only
the NCAA as a defendant, while others name member schools, individuals (e.g., coaches,
trainers, etc.) and equipment manufacturers, and some plaintiffs seek compensatory or punitive
damages, while others also seek medical monitoring. These actions are also in different stages of
litigation, and in certain cases, the parties have begun to engage in discovery or substantive
motion practice.
2

NCAA:

Specifically, to date, the following individual concussion-related injury cases have been filed against the
1.
2.
3.
4.
5.
6.
7.
8.
9.

Sheely v. NCAA, et al., No. 380-569-V (Montgomery Cty. Cir. Ct., Md.) (filed 8/22/13);
Wells v. NCAA, No. 02-CV-2013-902657.00 (Mobile Cty. Cir. Ct., Ala.) (filed 9/30/13);
Anderson v. NCAA, et al., No. 631093 (East Baton Rouge Parish, 19th Jud. Dist. Ct.) (filed 6/6/14,
but originally filed in federal court on 3/3/14);
Flasher v. NCAA, No. 14-000696 (Broward Cty. Cir. Ct., Fla.) (filed 5/20/14);
Onyshko v. NCAA, No. C-63-CV-201403620 (Wash. Cty. Ct. Comm. Pleas, PA) (filed 6/27/14,
but originally filed in federal court on 12/17/13);
Bradley v. NCAA, et al., No. 14-4932 (D.C. Sup. Ct.) (filed 8/8/14);
Walen v. NCAA, et al., No. 14-cv-12218 (Multnomah Cty. Cir. Ct., Or.) (filed 8/28/14);
Schmitz v. NCAA, No. CV 14 834486 (Cuyahoga Cty., Oh.) (filed 10/20/14, but originally filed in
federal court on 6/26/14); and
Whittier v. NCAA, No. 14-cv-00978 (W.D. Tex.) (filed 10/27/14).

We expect that the Whittier action will soon be dismissed and re-filed in state court, as was the case with
other cases originally filed in federal court, e.g., Onsyshko and Schmitz, likely because the NCAA has threatened to
argue that, as an unincorporated association, it is a citizen of every state and therefore, when the NCAA is a
defendant, there is no diversity jurisdiction in federal court.

For example, in the Sheely action, discovery is ongoing, and numerous depositions have
been noticed. On August 14, 2014, the Court granted the plaintiffs’ motion to compel the
deposition of the NCAA President, Dr. Mark Emmert. As discussed in greater detail below, the
NCAA also filed a Motion for Summary Judgment. In the Flasher action, the NCAA filed a
Motion to Dismiss on July 24, 2014. In the Onyshko action, the NCAA filed Preliminary
Objections to the plaintiffs’ complaint on July 17, 2014, discussed in greater detail below.
2.

Legal Theories, Defenses and Other Considerations

The plaintiffs in the numerous class action complaints filed against the NCAA generally
allege that the NCAA acted negligently and breached its duty to its college athletes by not taking
reasonable steps to prevent head injuries despite knowing how severe the repercussions may be
for an athlete who suffers a head injury. The plaintiffs allege that the medical science
community has long recognized the debilitating effects of concussions and other traumatic brain
injuries, and has noted on numerous occasions and in various studies that repeated impact to the
head can cause permanent brain damage and increase the risk of long-term cognitive decline and
disability.
According to the plaintiffs, the NCAA was aware of, but disregarded, the general
consensus of the medical science community and the mounting scientific literature regarding the
long-term effects of concussions and head trauma or the link between concussions and certain
sports. Rather, the NCAA failed to implement any guidelines or rules to prevent repeated
concussions or educate players about their increased risk, refused to endorse any of the
recommended return to play procedures (and rather continued to allow players to play on the
days immediately following their receipt of a concussion) and failed to take any action to educate
its student athletes on the risks of repeated head traumas.
The NCAA has abstained from litigating its substantive defenses in the class actions and
the NCAA MDL, likely because the NCAA’s strongest substantive defense is arguably the most
problematic defense from a public relations standpoint – that is, that the NCAA does not owe a
legal duty to the student athletes who play sports at is member schools because it has very little
control over how its member schools educate, train and care for student athletes, and rather, the
control is left to the member schools themselves. The NCAA has, however, made similar
arguments in certain individual cases. For example, in the Onyshko action, the NCAA filed
Preliminary Objections to the plaintiffs’ complaint on July 17, 2014 in which it argued: (1) the
NCAA owes no legal duty to prevent risks inherent in an activity; and (2) the plaintiffs have not
plead the legal source of any alleged duty owed by the NCAA (specifically, (a) the NCAA did
not assume a legal duty to the plaintiff student athlete; (b) neither the NCAA’s aspirational
mission statements nor practice of making safety recommendations create a legal duty; and (c)
there is no special relationship between the plaintiff student athlete and the NCAA.
In addition to lack of duty, the NCAA’s other substantive defenses include assumption of
the risk, contributory or comparative negligence on behalf of the student athlete, and lack of
causation. The NCAA likewise has refrained from litigating these defenses in the class actions
and the NCAA MDL, but has teed up these defenses in certain individual cases. For example, in
the Sheely action, which is a wrongful death claim, the NCAA filed Motion for Summary
Judgment on January 21, 2014 in which it argued that the plaintiff student athlete assumed risk

inherent in the sport of football and that the plaintiffs cannot show that that the NCAA was the
proximate cause of the plaintiff student athlete’s death. On March 21, 2014, the NCAA filed an
Answer with eight (8) Affirmative Defenses, including contributory negligence of the plaintiff
student athlete, assumption of the risk, and the contact sports exception to the ordinary standard
of care.
While it remains to be seen, plaintiffs will argue that there is sufficient evidence to
indicate that the NCAA owed student athletes a duty and that the NCAA breached that duty. For
example, with respect to duty, the NCAA’s website contains a statement that “[p]art of the
NCAA’s core mission is to provide student-athletes with a competitive environment that is safe
and ensures fair play.” With respect to breach, the NCAA failed to adopt various suggested
international guidelines for concussion management, including those in the 2002 Vienna
Protocol, which arose from the International Symposium on Concussion in Sport held in Vienna
in 2001.
Causation will be determined on an individual basis. Plaintiffs will likely argue that the
NCAA should have foreseen that coaches and trainers might allow (or even encourage) student
athletes to return to play before they fully recovered from their head injuries or before all of their
concussion symptoms had subsided. Based on the recent publicity regarding concussions, there
may be sympathy for the argument that the NCAA was in a unique position to legislate rules that
would protect student-athletes, that the NCAA knew these types of rules were necessary, and that
the NCAA’s failure to promulgate appropriate rules caused foreseeable injuries to student
athletes whose concussions could have been prevented or who were improperly treated after
being injured.
B.

Concussion-Related Injury Litigation Against The NFL
1.

Status of Litigation
a.

Class Actions

In July 2011, 73 former NFL players filed the action styled as Maxwell, et al. v. NFL, et
al. No. BC465842 (L.A. Cty. Sup. Ct.) against the NFL, its licensing department, and various
helmet-manufacturers, alleging that concussions and other injuries sustained during their NFL
careers had resulted in brain and other neurological damage, and that, at its highest management
levels, the NFL negligently failed to protect players against such long-term injuries. Less than
one month later, the putative class action styled as Easterling, et al. v. NFL, et al., No. 11-cv05209-AB (E.D. Pa.) was filed by seven (7) former players who brought similar allegations on
behalf of a proposed class of former NFL players.
On January 31, 2012, the JPML centralized the Easterling and Maxwell action, and the
other NFL concussion injury cases, in an action as In re: National Football League Players’
Concussion Injury Litigation, MDL No. 2323, Case No. 2:12-md-02323, in the Eastern District
of Pennsylvania before the Honorable Anita Brody for coordinated pretrial proceedings (the
“NFL MDL”). Thereafter, hundreds of class action concussion-related injury lawsuits were filed
by former NFL players and their spouses. Notable plaintiffs include Ray Easterling, Eric Allen,
Mark Rypien, Alex Karras, Mark Chmura, Jamal Anderson, Art Monk, Danny White, Jim

Everett, and Junior Seau. At present, the NFL MDL involves more than 300 consolidated
actions with over 5,000 plaintiffs. See NFL MDL, Dkt. 6083.
Throughout 2013, the plaintiffs and the NFL engaged in settlement discussions which
were highly publicized in the media. In August of 2013, just days before the start of the 2013
NFL season, the parties announced that they had reached a tentative $765 million dollar
settlement. See, e.g., “NFL Agrees to Settle Concussion Suit for $765 Million,” New York
Times, August 29, 2013.
In early January 2014, the proposed Class Counsel for the plaintiffs filed a motion in the
NFL MDL for an order granting preliminary approval of the class action settlement agreement
and conditionally certifying a settlement class and subclasses. See NFL MDL, Dkt. No. 5634-5.
The NFL MDL judge, however, quickly rejected the proposed agreement because she was
concerned that there would not be enough money to cover all of the claims of the entire class,
which is estimated to be 20,000 former players. See NFL MDL, Dkt. No. 5657. The judge
requested that the parties provide additional information so that the Court could evaluate the
fairness and adequacy of the proposed settlement, and specifically, the actuarial data supporting
how a $765 million fund with a 65-year lifespan could adequately compensate the proposed
class. See id.
The parties subsequently provided additional information regarding the proposed
settlement which satisfied the Court, as well as a slightly revised settlement agreement. On July
7, 2014, the NFL MDL judge granted preliminary approval of the settlement. See NFL MDL,
Dkt. No. 6083. The revised settlement provides for a nationwide settlement class which consists
of three types of claimants:
1. Retired NFL football players (generally defined as all living NFL football players
who, prior to the date of the preliminary approval and class certification order,
retired – formally or informally – from playing professional football with the NFL
or any member club, including the American Football League, World League of
American Football, the NFL Europe League, and the NFL Europa League);
2. Representative claimants (generally defined as authorized representatives of
deceased, legally incapacitated or incompetent retired NFL football players); and
3. Derivative claimants (generally defined as close family members of retired NFL
football players who properly assert the right to sue by virtue of their relationship
with a retired NFL football player).
See NFL MDL, Dkt. No. 6083-1.
The settlement outlines the following types of “qualifying diagnoses” and the maximum
monetary award levels for each diagnosis:
 Level 1.5 Neurocognitive Impairment (early Dementia) – $1.5 million;
 Level 2 Neurocognitive Impairment (moderate Dementia) – $3 million;
 Alzheimer’s Disease – $3.5 million;
 Parkinson’s Disease – $3.5 million;




Amyotrophic Lateral Sclerosis (“ALS”), commonly referred to as Lou Gehrig’s
Disease – $5 million; and
Death with CTE [of chronic traumatic encephalopathy] – $4 million.

See id.
These awards may be reduced based on a retired player’s age at the time of diagnosis, the
number of NFL seasons played, and other applicable offsets outlined in the settlement
agreement. See id.
In addition to granting preliminary approval of the revised settlement, the judge also
stayed all actions consolidated in the NFL MDL and enjoined all proposed settlement class
members from commencing, prosecuting or participating in any way in any other lawsuit or legal
action based on the facts and circumstances at issue in NFL MDL until they have opted out of
the settlement class or the settlement has been denied. See NFL MDL, Dkt. No. 6083. Proposed
class members are not, however, precluded from brining litigation relating to cognitive injuries
against the NCAA or any other collegiate, amateur or youth football organizations, a point which
the judge noted in granting preliminary approval. See id.
Certain former players objected to the proposed revised settlement prior to the grant of
preliminary approval, arguing, among other things, that the revised settlement leaves many
injured class members uncompensated, as it only compensates a small subset of mild traumatic
brain injury (“MTBI”)-related injuries, the proposed notice is false and misleading, the
settlement establishes unduly burdensome procedural requirements, the settlement negotiation
process has lacked transparency, and the lack of discovery is problematic. See FL MDL, Dkt.
No. 608. These same objectors filed a Petition for review with the U.S. Court of Appeals for the
Third Circuit after the grant of preliminary approval, based on the inadequacy of the class, but
their request for leave to appeal was denied. See Case No. 14-8103, Dkt. 003111686114 (3d.
Cir.). Other plaintiffs have filed objections to the settlement since the grant of preliminary
approval. See NFL MDL, Dkt. No. 6201.
A final fairness hearing is scheduled in the NFL MDL for November 19, 2014.
b.

Individual Actions

Unlike the proposed medical monitoring settlement in the NCAA MDL, the settlement in
the NFL MDL includes all medical monitoring and all personal injury claims. Therefore, if the
judge grants final approval of the settlement in the NFL MDL, the NFL will only need to defend
individual actions brought by class members who opt out of the settlement
2.

Legal Theories, Defenses and Other Considerations

The plaintiffs generally allege that the NFL failed to protect its players, misrepresented
that there was no link between concussions and later-life cognitive disorders or brain injuries,
fraudulently concealed the risks of head injuries and other facts and information which caused
them to be exposed to harm, failed to regulate the sport in a manner that would prevent brain
injuries, conspired to discount and reject the causal connection between concussions and the
long-term effects of those injuries, negligently failed to warn of risks, failed to disclose risks,

misrepresented and concealed facts, and failed to adopt and enforce rules to minimize risks to
players.
The plaintiffs also generally allege that for decades the NFL made statements contrary
the vast majority of peer-reviewed evidence on concussions, and it was not until 2010 that the
NFL began to properly warn players about how concussions could affect their brain functions
long after they had retired. Many players said they sustained multiple concussions that were
improperly treated by team medical personnel.
As noted above, the plaintiffs also brought suit against the NFL’s licensing department
and various equipment manufacturers. The plaintiffs generally allege that the NFL’s licensing
department failed to ensure that the equipment licensed and approved for players’ use was
sufficient to protect players against the risks of concussive brain injuries. The plaintiffs generally
allege that the equipment manufacturers are strictly liable for design defects and manufacturing
defects because the helmets designed, manufactured, sold, and distributed by these entities were
unreasonably dangerous and unsafe for their intended purposes because they did not provide
adequate protection against the foreseeable risks of concussive brain injuries, and further, that
the equipment manufacturers failed to warn of substantial dangers involved in the reasonable and
foreseeable use of their helmets and failed to provide adequate safety and instructional materials
to minimize the risks of concussive brain injuries.
The NFL’s potential liability defenses are similar to those of the NCAA, and include lack
of a legal duty owed to athletes, assumption of the risk, comparative or contributory negligence,
proportionate or comparative fault, and lack of causation. Arguably, the former players’ actions
on the field or refusal to properly deal with injuries contribute to the former players’ health
issues. Quite a few players have stated on record that they would conceal a concussion to stay in
the game. See, e.g., “Troy Polamalu says he’s suffered ‘eight or nine’ concussions, would lie to
stay on field,” CBSSports.com, 7/18/12.
C.

Concussion-Related Injury Litigation Against The NHL
1.

Status of Litigation
a.

Class Actions

On November 25, 2013, the action styled as Leeman, et al. v. NHL, et al., No. 1:13-cv01856-KBJ (D.D.C.), was filed by over two dozen former NHL players against the NHL
regarding traumatic brain injuries (the “Leeman action”). The Leeman action is the first of eight
(8) proposed class action concussion-related injury cases filed against the NHL to date.3
3

Specifically, to date, the following proposed class action concussion-related injury cases have been filed
against the NHL:
1. Leeman, et al. v. NHL, et al., No.1:13-cv-01856-KBJ (D.D.C.), filed on 11/25/13;
2. LaCouture, et al. v. NHL, No. 1:14-cv-02531-SAS (S.D.N.Y.), filed on 4/11/14;
3. Christian, et al. v. NHL, No. 0:14-cv-01140-SRN-JSM (D. Minn.), filed on 4/15/14;
4. Fritsche, et al. v. NHL, No. 1:14-cv-05732-SAS (S.D.N.Y.), filed on 7/25/14;
5. Rohloff, et al. v. NHL, No. 0:14-cv-03038-SRN-JSM (D. Minn.), filed 7/29/14;
6. Larose, et al. v. NHL, No. 0:14-cv-03410-SRN-JSM (D. Minn.), filed 9/8/14;
7. Populok, et al. v. NHL, No. 0:14-cv-03477-SRN-JSM (D. Minn.), filed 9/14/14; and

On August 19, 2014, the JPML centralized the Leeman action and the other NHL players’
concussion injury cases an action styled as In re: National Hockey League Players’ Concussion
Injury Litigation, MDL No. 2551, Case No. 0:14-md-02551-SRN (D. Minn.) before the
Honorable Susan Richard Nelson for coordinated or consolidated pretrial proceedings (the “NHL
MDL”). Pursuant to an Order of the NHL MDL, any subsequent similar case filed in federal
court will be transferred to the District of Minnesota and become part of the NHL MDL as a “tag
along” case. See NHL MDL, Dkt. No. 1.
The plaintiffs propose that all fact discovery and any expert discovery related to class
certification in the NHL MDL be completed by December 2015, and all discovery related to trial
and merits experts be completed by April 2016. See id., Dkt. No. 8. On October 20, 2014, the
plaintiffs filed a Master Administrative Long-Form Class Action Complaint (“Master
Complaint”) as well as a proposed Short-Form Complaint and Jury Demand. See id., Dkt. No.
Nos. 28 and 28-1. The proposed Class is defined in the Master Complaint as follows:
All living NHL hockey players, their spouses and dependents, and
the estates of deceased NHL players, who retired, formally or
informally, from playing professional hockey with the NHL or any
member club, and who are not seeking active employment as
players with any NHL member club, who suffered concussion or
repeated, subconcussive blows while playing on an NHL active
roster.
See id., Dkt. No. 28, ¶ 387. The plaintiffs also propose two subclasses: (1) a Medical
Monitoring Subclass defined as: “All members of the Class who are not currently experiencing
symptoms associated with Alzheimer’s Disease, Parkinson’s Disease, ALS, postconcussion
syndrome, neurological deficit, cognitive impairment, dementia, or CTE; and (2) an Impairment
Subclass defined as: “All members of the Class who experienced or are experiencing symptoms
associated with Alzheimer’s Disease, Parkinson’s Disease, ALS, postconcussion syndrome,
neurological deficit, cognitive impairment, dementia, or CTE. See id., ¶ 388 and 389.
The NHL advised the Court that it plans to file a motion to dismiss by the end of
November 2014. See id., Dkt. No. 36. The Court advised that it will hear oral argument on this
motion practice at the status conference scheduled for January 8, 2015. See id.
b.

Individual Action

At present, the action styled as Boogaard, Successor Personal Representative of the
Estate of Derek Boogaard, Deceased v. NHL, et al., No. 1:13-cv-04846 (N.D. Ill.) (the
“Boogaard action”) is the only known individual concussion-related injury action against the
NHL . The Boogaard action differs from the class actions in that although the Boogaard
plaintiffs allege Boogaard suffered concussion-related injuries, the thrust of the complaint is that
Boogaard became addicted to pain medication prescribed by the NHL’s staff members and
eventually died of a drug overdose. See Boogaard action, Dkt. No. 59-3. The plaintiffs allege
that the NHL “knew, or should have known, that the Enforcers/Fighters in the NHL had an
8.

Murphy, et al. v. NHL, No. 0:14-cv-04132-SRN-JSM (D. Minn.), filed 10/2/14.

increased risk of brain damage due to concussive and sub-concussive brain trauma and were
particularly susceptible to addiction.” See id., Dkt. No. 59-3 at ¶ 49.
The parties in the Boogaard action are currently engaged in discovery and motion
practice. See generally id., Dkt. No. 76.
2.

Legal Theories, Defenses and Other Considerations

Like the plaintiffs in the NCAA and NFL actions, the plaintiffs generally allege that the
NHL was aware of the short and long-term effects of repeated concussions and head trauma, yet
failed to warn hockey players of these risks. The plaintiffs further allege these and other actions
and inactions by the NHL resulted in players suffering from, or increased the risk of contracting,
serious brain diseases such as Alzheimer’s, dementia, and Parkinson’s, and accelerated the speed
and severity of players’ post-retirement mental decline.
More specifically, in the Master Complaint, the plaintiffs allege that the NHL knew that
the medical community has focused on hockey players’ brain injuries, yet the NHL continued to
promote unnecessary brutality and violence as a “dominant element” of hockey. See NHL MDL,
Dkt. No. 28, ¶¶ 225-300. The plaintiffs allege that rather than use its resources to protect players
from known dangers, the NHL capitalized on violence while downplaying risks, and in doing so,
undertook a duty of care to its players. See id. at ¶¶ 301-356. According to the plaintiffs, current
NHL players still face a significant risk of head trauma. See id. at ¶¶ 372-386..
In the Master Complaint, the plaintiffs identify seven (7) common questions, which they
allege “are each separate issues that should be certified for classwide resolution[,]” e.g., the
scope of the NHL’s duty to hockey players and whether the NHL breached that duty. See id. at ¶
392. The plaintiffs bring causes of action for declaratory relief, medical monitoring, negligence
and fraud against the NHL. See id. at ¶¶ 399-454.
Although no pleadings have been filed on these issues in the NHL MDL, presumably the
NHL’s defenses and other considerations will be similar to those in the NFL concussion
litigation. In the Boogaard action, the NHL filed a motion to dismiss in which it argued that the
plaintiffs’ claims are preempted by the applicable collective bargaining agreements, but the
Court has yet to rule on the motion. See Boogaard action, Dkt. No. 43.
D.

Concussion-Related Injury Litigation Against FIFA
1.

Status of Litigation

On August 27, 2014, an action styled as Mehr, et al. v. FIFA, et al, No. No. 4:14-cv03879-PJH (N.D. Cal.) was filed by the parents of youth soccer players against FIFA and
numerous other soccer organizations regarding traumatic brain injuries (the “Mehr action”). The
purported class is defined as:
All current or former soccer players who from 2002 to the present
competed for a team governed by FIFA, The United States Soccer
Federation, U.S. Youth Soccer, American Youth Soccer

Organization, U.S. Club Soccer, or California Youth Soccer
Association.”
See id. This is the only known concussion-related injury case against FIFA to date
Interestingly, the plaintiffs’ counsel in this case is the same as the lead plaintiffs’ counsel in the
NCAA MDL. A case management conference is scheduled for November 26, 2014. See id.,
Dkt. No. 6.
2.

Legal Theories, Defenses and Other Considerations

The plaintiffs in the Mehr action generally allege that FIFA and the other soccer
organizations are negligent in how they deal with head injuries, have failed to provide adequate
concussion management and have failed to adopt proper rules for protecting players under age 17
from head injuries. See id., Dkt. No. 1. The plaintiffs bring causes of action for negligence,
breach of voluntary undertaking and medical monitoring. See id. The plaintiffs seek rule
changes that range from limiting the amount of times a minor is allowed to head the ball during
play to changing FIFA’s substitution policies. See id.
E.

Other Concussion-Related Injury Litigation

There are quite a few other concussion-related injury lawsuits that have been filed around
the nation. For example, individual and class action lawsuits have been filed against high
schools, youth organizations, and coaches and other individuals involved in these schools and
organizations. See, e.g., Jobe, et al. v. NCAA, et al., No. 3:13-cv-00799-HTW-LRA (S.D. Miss.)
(filed 12/23/13); Ripple v. Marble Falls Independent School District, et al., No. 1:12-cv-00827DAE (W.D. Tex.) (filed 9/7/12); Alt v. Shirey, et al., No. 2:11-cv-004680-DSC-LPL (W.D. Pa.)
(filed 4/4/11). Former professional athletes have filed lawsuits against the teams for which they
played. See, e.g., Namoff, et al. v. D.C. Soccer LLC d/b/a D.C. United, et al., No. 0067050-12
(D.C. Sup. Ct.) (filed 8/29/12). Athletes have also filed individual and class action lawsuits
against helmet manufactures. See, e.g., Enriquez, et al. v. Easton-Bell Sports, Inc., et al., No.
1:12-cv-20613-PCH (S.D. Fla.) (filed 2/14/12).
III.

RELATED INSURANCE COVERAGE LITIGATION
A.

The NCAA Coverage Litigation
1.

Status of Litigation

In December 2012, the NCAA filed a declaratory judgment action styled as NCAA v. TIG
Ins. Co., et al., No. 49D13-1212-PL-048782 (Marion Cty. Super. Ct., In.) in Indiana state court
against all the insurers that had issued the NCAA primary or excess liability policies since the
mid-1960’s (the “NCAA coverage action”). TIG had filed a declaratory judgment action in
Kansas federal court against the NCAA and certain of the NCAA’s primary insurers in June
2012, but voluntarily dismissed that action in August 2013. See TIG Ins. Co., et al. v. NCAA, et
al., No. 2:12-cv-02361-JWL-JPO (D. Kan.), Dkt. Nos. 1 and 48.
To date, the parties in the NCAA coverage action have engaged in extensive mediation
and settlement negotiations, and the NCAA has advised the Court that agreements in principle

have been reached with several insurers and in the final stages of negotiation. See NCAA
coverage action, NCAA’s Motion to Continue (filed 10/16/14), ¶ 5. Some of these settlements
are dependent upon approval of the settlement in the NCAA MDL. See id. A number of primary
insurers are also presently engaged in negotiations with the NCAA on a defense cost sharing
agreement for defense of the underlying concussion-related injury actions. See id. at ¶ 6.
The NCAA has proposed to the insurers a case management plan that contemplates a
phased approach with defense obligations and costs being litigated through December 2016, with
litigation of indemnity issues to follow if necessary. See id. at ¶ 7. According to the NCAA,
once the settlements in the NCAA MDL and the NCAA coverage action are finalized, the parties
to the settlements are prepared to dismiss the insurers who have settled the NCAA coverage
action without further litigation. See id. at ¶ 8.
At least one non-settling insurer has filed a motion to dismiss the NCAA coverage action,
but the Court granted the NCAA’s request to continue the hearing on that motion pending
approval of the settlement in the NCAA MDL and the resolution of all pending settlements in the
NCAA coverage action. See NCAA coverage action, Order on NCAA’s Motion to Continue
October 29, 2014 hearing (entered 10/23/14).
2.

Coverage Issues and Other Considerations

There are many coverage issues in the NCAA coverage action. Among them:
1. Choice of law (although the NCAA coverage action is pending in Indiana and the
NCAA is headquartered in Indiana, other jurisdictions arguably have a connection
to the coverage dispute, including Illinois (where the NCAA MDL is pending)
and the states in which each insurer is located and the NCAA’s broker is located);
2. Whether there was an occurrence;
3. If there was an occurrence, how many (in addition to case law, issues to be
considered in analyzing number of occurrences include the temporal, geographic
and sport diversity of the named plaintiffs, as well as that the plaintiffs in the
NCAA MDL arguably allege multiple causes as the basis for the NCAA’s
liability, e.g., that the NCAA failed to address the coaching of tackling, checking
or playing methodologies that cause head injuries; that the NCAA failed to
implement regulations which prohibit techniques likely to lead to concussions and
head injuries; and the NCAA failed to educate coaches, trainers and student
athletes as to concussions symptoms; that the NCAA failed to implement systemwide “return-to-play guidelines for athletes who have sustained concussions, etc..;
4. Whether medical monitoring costs are damages on account of bodily injury
(specifically, many states have not recognized a cause of action for medical
monitoring, other states will recognize medical monitoring only when
accompanied by a present physical injury, and courts across the nation are divided
as to whether medical monitoring is covered by insurance. Compare, e.g., HPF,
LLC v. General Star Indemnity Co., 788 N.E.2d 753, 758 (Ill. App. 2003) (no
coverage for medical monitoring) with Baughman v. U.S. Liability Ins. Co., 662
F.Supp.2d. 386 (D.N.J. 2009) (medical monitoring constituted “damages” and

exposure to mercury at a daycare center constituted “bodily injury” giving rise to
the duties to defend and indemnify);
5. Whether, for excess insurers, underlying limits have been properly exhausted;
6. Whether applicable “other insurance” has been exhausted;
7. Whether the NCAA has satisfied all applicable retentions and deductibles;
8. Appropriate allocation of aggregate limits;
9. Trigger of coverage;
10. Applicability of the “Professional Liability” or “Professional Services” exclusion
(some class action lawsuits, as well as some individual lawsuits, contain
allegations against the NCAA which arguably arise from acts of a professional
nature or the failure to perform acts of a professional nature, including allegations
against doctors and athletic trainers as well as the NCAA itself);
11. Applicability of the Athletic Participants Exclusion (some policies issued to the
NCAA contain an exclusion for injury sustained while participating in an athletic
event sponsored by the NCAA);
12. Whether certain exclusions would apply if there is a general finding of negligence
on behalf of the NCAA, and, if so, who bears the burden to apportion between
covered and non-covered claims; and
13. Subrogation and contribution issues (depending on the particular language of a
policy at issue, there may be a potential for subrogation or contribution actions
against other insurers, and there also may be a potential for contribution based on
the doctrine of equitable contribution).
Of course, some of the above issues are relevant to all of the NCAA’s insurers, while
others are relevant only to certain insurers, and depend on whether the insurer issued primary or
excess policies, where the insurer falls in the NCAA’s coverage program, and the particular
language of each insurer’s policy or policies.
B.

The NFL Coverage Litigation
1.

Status of Litigation

In August 2012, one of the NFL’s insurers filed a declaratory judgment action styled as
Alterra Am. Ins. Co. v. NFL, et al., No. 652813-2012 (N.Y. Sup.) against the NFL in New York
state court, seeking a declaration that it has no obligation to defend or indemnify the NFL for
concussion-related injury claims (the “NFL coverage action”). Two days later, the NFL filed a
declaratory judgment in California state court against 32 of its insurers, alleging that between
1968 and 2012, the insurers issued 187 primary and umbrella or excess insurance policies to
NFL. See NFL, et al. v. Fireman’s Fund Ins. Co., et al., No. BC490342 (Cal. Sup., L.A. Cty.).
The insurers filed a motion to dismiss the case filed in California state court by the NCAA,
arguing that venue was improper. The California Court of Appeal affirmed the Superior Court’s
order that the California state case should be stayed pending the outcome of the NFL coverage

action in New York. See NFL, et al. v. Fireman’s Fund Ins. Co., No. B245619 (entered
5/28/13).
Although the settlement in the NFL MDL has been preliminary approved, the NFL
coverage action remains open.
2.

Coverage Issues and Other Considerations

There are many coverage issues in the NFL coverage action, and the majority of these
issues are similar to that in the NCAA coverage action. Some additional coverage issues specific
to the NFL coverage action include:
1. Applicability of the Employers’ Liability exclusion (specifically, some policies
may contain an exclusion for coverage for bodily injury to an employee of an
insured arising out of and in the course of the employee’s employment by the
insured);
2. Applicability of the Participant Liability exclusion (specifically, some policies
may contain an exclusion which may apply when a former or current player or his
spouse sues another former or current player or his spouse for concussion-related
injuries);
3. Applicability of the Fellow Employee exclusion or the Employees and Volunteers
exclusion; and
4. The NFL’s obligation under any applicable workers’ compensation laws and any
collective bargaining agreements.
Like in the NCAA coverage action, some of the coverage issues in the NFL coverage
action are relevant to all of the NFL’s insurers, while others are relevant only to certain insurers,
and depend on whether the insurer issued primary or excess policies, where the insurer falls in
the NFL’s coverage program, and the particular language of each insurer’s policy or policies.
C.

The NHL Coverage Litigation
1.

Status of Litigation

On April 25, 2014, TIG Insurance Company (“TIG”), one of the NHL’s insurers, filed a
declaratory judgment action styled as TIG Insurance Company v. National Hockey League, et
al., No. 651162/2014 (N.Y. Sup.). against the NHL and 11 other insurers (the “NHL coverage
action”). The parties have agreed to extend the time for the defendants to respond until
November 28, 2014.
2.

Coverage Issues and Other Considerations

The coverage issues and other considerations in the NHL coverage action are likely
similar to those in the NCAA and NHL coverage actions. The applicability of the expended or
intended injury exclusion may also be at issue, given the violent nature of the sport of hockey.

IV.

MEDICINE PERTINENT TO CONCUSSION-RELATED LITIGATION

Having explained the landscape of sports-related concussion litigation, we now consider
the medicine regarding such injuries. Below, we explain concussion and sub-concussive impacts
and the long-term consequences some researchers believe result from the types of brain injuries
sustained repeatedly while playing sports. Next, we report on the medical monitoring plan
proposed for current and former NCAA athletes as an example of the relief sought in this type of
litigation.
A.

Brain Injuries

There is a wide spectrum of traumatic brain injuries (TBI). A TBI may result from an
impact to one’s head or a “penetrating head injury that disrupts the normal function of the brain.”
Traumatic Brain Injury in the United States: Fact Sheet, CENTERS FOR DISEASE CONTROL AND
PREVENTION, http://www.cdc.gov/traumaticbraininjury/get_the_facts.html (last updated June 2,
2014), citing National Hospital Discharge Survey, Centers for Disease Control and Prevention
(2010); National Hospital Ambulatory Medical Care Survey, Centers for Disease Control and
Prevention (2010); National Vital Statistics System, Centers for Disease Control and Prevention
(2010). The Centers for Disease Control and Prevention (CDC) describe a mild TBI as “a brief
change in mental status or consciousness.” Id. A severe TBI is marked by “an extended period of
unconsciousness or amnesia after the injury.” Id.
1.

Concussions

Concussions are a form of mild TBI, but not all mild TBIs are concussions. A “mild”
concussion is typically not life threatening, is limited in duration, and resolves on its own over
time. Id. at 2-3. The CDC reports that between 1.6 and 3.8 million sports-related concussions
occur each year in the United States. Kimberly G. Harmon, et al., American Medical Society for
Sports Medicine position statement: concussion in sport, 47 B. J. Sports Med. 15, 3 (2013). But,
some researchers contend that many athletes fail to report concussions; thus, the true incidence
of concussions is likely higher than documented. Id. at 3. Some athletes have admitted to lying
about experiencing concussion to remain on the field of play or retain a starting position. See,
e.g., Josh Katzowitz, Troy Polamalu says he’s suffered ‘eight or nine’ concussions, would lie to
stay on field, CBS SPORTS (July 18, 2012), http://www.cbssports.com/nfl/eye-onfootball/19608448/troy-polamalu-has-suffered-eight-or-nine-concussions-would-lie-to-stay-onfield.
Concussion is difficult to define because it has many causes and may result when there is
no apparent injury to one’s head. The American Academy of Neurology defines concussion as “a
clinical syndrome of biomechanically induced alteration of brain function, typically affecting
memory and orientation, which may involve loss of consciousness.” Christopher C. Giza, Jeffrey
S. Kutcher, et al., Summary of evidence-based guideline update: evaluation and management of
concussion in sports, American Academy of Neurology, Mar. 2013, at 1. Concussion can occur
due to “a bump, blow, or jolt to the head that can change the way your brain normally works.”
Concussion and Mild TBI, CENTERS FOR DISEASE CONTROL AND PREVENTION,
http://www.cdc.gov/concussion/index.html (last updated May 29, 2014), citing National

Hospital Discharge Survey, Centers for Disease Control and Prevention (2010); National
Hospital Ambulatory Medical Care Survey, Centers for Disease Control and Prevention (2010);
National Vital Statistics System, Centers for Disease Control and Prevention (2010). Further, a
fall or blow to another part of the body “that causes the brain and head to move quickly back and
forth” may also cause a concussion. Id. Inside one’s skull, the brain floats in cerebrospinal
fluid, which acts as a shock absorber for minor impacts. Concussion Facts, SPORTS CONCUSSION
INSTITUTE, http://concussiontreatment.com/resources/ (last visited Nov. 01, 2014). A concussion
occurs when the brain moves rapidly inside the skull, impacting first one side of the skull and
then the other when the brain decelerates. Id. Concussion may also occur due to rotational
forces where “the head rapidly rotates from one side to another causing shearing and straining of
brain tissues.” Id.
Concussions have two phases of injury: (1) the moment of impact, and (2) the indirect
result of trauma on processes of the brain. Matthew L. Dashnaw, et al., An overview of the basic
science of concussion and subconcussion: where we are and where we are going, 33 Neurosurg
Focus 1, 2 (2012). Concussion may be manifested by any one of the following: “loss of
consciousness [not to exceed 30 minutes], loss of memory for events immediately preceding or
following the injury [that lasts less than 24 hours], an alteration in mental status (feeling dazed,
confused, or disoriented) at the time of injury, or focal neurological signs that may or may not be
transient.” Hal S. Wortzel, et al., Forensic Application of Cerebral Single Photon Emission
Computed Tomography in Mild Traumatic Brain Injury, 36 J. Am. Acad. Psychiatry L. 310, 311
(2008). An athlete with concussion may experience many symptoms that are non-specific to a
head injury, such as headache, the most common symptom of concussion, or nausea, vomiting,
and dizziness. Harmon, supra, at 3. For 80-90% of athletes, the physical symptoms of
concussion resolve within seven days of injury. Id.
There are several assessment protocols for determining if an athlete has experienced
concussion. Some of the assessment tools include asking athletes questions to determine if they
are oriented to place and time, as well as balance tests. Sport Concussion Assessment Tool – 3rd
Edition, BRITISH JOURNAL OF SPORTS MEDICINE (2013), http://bjsm.bmj.com. A CT or MRI scan
may be used to aid in the diagnosis of a head injury. Heads Up Facts for Physicians About Mild
Traumatic Brain Injury (MTBI), CENTERS FOR DISEASE CONTROL AND PREVENTION,
www.cdc.gov/concussionheadsup/pdffacts-for-physicians-booklet-a.pdf (last updated Oct. 24,
2014). Additionally, neuropsychological tests may indicate that an athlete has a concussion. Id.
Such tests assess a range of abilities including memory, concentration, information processing,
executive function, and reaction time. Id. Physicians may use such tests to confirm self-reported
symptoms and track recovery, including determining when an athlete should return to
participation in sports. Id.
Short term altered brain function underlies the clinical signs of concussion. When the
brain strikes the interior of the skull, neural cells may be squeezed, stretched, and torn. Mild
Brain
Injury
and
Concussion,
BRAIN INJURY ASSOCIATION OF AMERICA,
http://www.biausa.org/mild-brain-injury.htm (last visited Nov. 2, 2014). Neural cells function
best when precisely balanced and spaced. Id. Stretching, squeezing, and tearing of neural cells
can change that precise balance, which may affect how the brain processes information. Id.
Further, the interior of the skull is a rough, hard surface that may damage brain tissue upon

impact, which also affects the brain’s ability to process information. Id. During injury, the brain
may rotate and the resulting “friction can stretch and strain the brain’s threadlike nerve cells
called axons.” Id. Axons are the infrastructure attached to nerve cells in the brain that transmit
nerve impulses from the cell body of the neuron to terminals at the end of the axon, which then
transmit the nerve impulses to other nerve cells.
Definition: Axon, MEDILEXICON,
http://www.medilexicon.com/medicaldictionary.php?t=8994 (last visited Nov. 05, 2014).
Concussion indicates “a complex cascade of ionic, metabolic and pathophysiological
events that is accompanied by microscopic axonal injury.” Harmon, supra, at 3. The ionic and
metabolic imbalance that results from concussion requires energy to re-establish equilibrium
within the brain, or homeostasis. Id. But, “the need for increased energy occurs in the presence
of decreased cerebral blood flow and ongoing mitochondrial dysfunction.” Id. Just when the
brain urgently needs energy for healing, energy is in short supply. Consequently, an athlete’s
outward physical symptoms of concussion may resolve before normal brain function returns. If
the athlete returns to play before normal brain function returns and sustains a second brain injury,
the brain experiences even worse metabolic changes, and the likelihood of experiencing
significant cognitive defects increases. Id. The disruptions to brain function may be more severe
in youth and repeated concussions in youth or adult brains could result in long term diminished
brain function. Id.
A number of risk factors may influence whether an athlete develops a concussion after a
head impact. “A history of prior concussion, a greater number, severity or duration of symptoms
after a concussion, female sex, genetic pre-disposition, a history of a learning disorder, ADD,
migraines or mood disorder, and playing certain positions have all been suggested to affect the
risk of sustaining a concussion or having a more protracted course.” Harmon, supra, at 4.
2.

Sub-concussive Impacts

A sub-concussive hit is an impact to the head that is less forceful and does not result in
concussion. Robert Graham, et al., Sports-Related Concussions in Youth, Improving the Science
Changing the Culture, The National Academies Press, 2014 at 203-04. But, to be classified as
sub-concussive, hits must occur repeatedly. Id. For example, the impacts to a football player’s
head as he repeatedly blocks and tackles or the impacts to a hockey player’s head due to contact
with other players and the boards are sub-concussive impacts. Id. at 206. These types of hits
occur multiple times throughout the normal course of participation in many contact sports, and
they are “just part of the game.” Unlike concussion, sub-concussive hits are not the same as
“getting your bell rung.” Over time, sub-concussive impacts may accumulate. “An athlete’s risk
of experiencing long-standing effects of repetitive blows is likely measured as a cumulative dose
over a lifetime, and could include factors such as age at exposure, type, and magnitude of
exposure, recovery, genotype, and others.” Dashnow, supra, at 2. Some researchers believe that
the cumulative effect of these smaller impacts may lead to the same type of damage in the brain
that are linked to concussions.
TBI may cause disruption in the blood-brain barrier (BBB). Graham, supra, at 206. The
BBB is a protective barrier between the bloodstream and the brain. Study Suggests New Way of
Thinking about Brain Injury – As Autoimmune Disorder, UNIVERSITY OF ROCHESTER MEDICAL

CENTER (Mar. 6, 2014), http://www.urmc.rochester.edu/news/story/index.cfm?id=3767, referring
to Nicola Marchi, Jeffrey J. Bazarian, et al., Consequences of Repeated Blood-Brain Barrier
Disruption in Football Players, 8 PLOS ONE, 1, 2 (2013). When working properly, the BBB
“holds in proteins and molecules that bathe the brain and protect it from foreign substances.” Id.
TBI, however, causes disruption in the BBB that allows certain proteins to leak into the
bloodstream. Id. Rupture of the BBB means that brain proteins “released from brain cells enter
the bloodstream where they may trigger an autoimmune response.” Zhiqun Zhang, J. Susie
Zoltewicz, et al., Human Traumatic Brain Injury Induces Autoantibody Response against Glial
Fibrillary Acidic Protein and Its Breakdown Products, 9 PLOS ONE, 1, 2 (2014). When a subconcussive impact occurs, damaged cells in the brain may secrete a protein labeled S100B,
which may cross the BBB and enter one’s bloodstream. Id. When S100B crosses the BBB, the
body has an autoimmune response and produces S100B antibody. The human body’s
autoimmune system is one of its best defenses against disease; however, it can also cause the
body to attack itself. The presence of S100B antibodies may be harmful because the antibodies
may attack S100B throughout the body, including in the brain. Study Suggests New Way of
Thinking about Brain Injury – As Autoimmune Disorder, supra.
The S100B protein has many beneficial uses in the body, including, cell growth, cell
structure, energy metabolism, calcium stability, and nerve signal transmission. Hiroshi
Nishiyama, Thomas Knopfel, et al., Glial protein S100B modulates long-term neuronal synaptic
plasticity, PROCEEDINGS OF THE NATIONAL ACADEMY OF SCIENCES OF THE UNITED STATES OF
AMERICA (Mar. 19, 2002), http://www.pnas.org/content/99/6/4037.full.pdf. When auto immune
antibodies attack this protein, it is impeded from performing its functions. As such, brain cell
structure may break down more easily. Study Suggests New Way of Thinking about Brain Injury
– As Autoimmune Disorder, supra.
One study followed a group of college football players who sustained repeated head
injuries that did not result in concussion. Graham, supra, at 206. Over the course of a season, the
group showed elevated S100B and S100B antibodies. The study authors noted that sources of
S100B exist in the human body outside of the central nervous system, but the authors also stated
that the data suggests a link between S100B and S100 B antibodies in the bloodstream of these
football players and sub-concussive impacts. Id. Based on this study and others involving more
football players and hockey players, some researchers assert that repeated sub-concussive hits
may cause some cognitive impairment and long-term changes to the brain. Id. at 207-08.
But there are few studies on the effects of sub-concussive impacts. Only recently have the
routine hits experienced in contact sports become a source of concern. The studies that exist
involve small samples of athletes, thus the results are not conclusive and cannot be applied to
broader populations of athletes.
B.

Disease Associated with Concussion and Sub-Concussive Impacts

After even one concussion or a number of sub-concussive impacts, an athlete may
develop post-concussion syndrome (PCS). It is unclear why some athletes develop PCS after

only one or a mild concussion, while other athletes who have suffered a greater number or more
severe concussions do not develop PCS. Further, consensus does not yet exist regarding the
diseases that may develop from multiple concussions and long-term sub-concussive impacts.
Some medical experts have linked the occurrence of multiple concussions to a neurodegenerative
condition called chronic traumatic encephalopathy (CTE), mild cognitive impairment, and
depression. What is CTE?, BOSTON UNIVERSITY, http://www.bu.edu/cte/about/what-is-cte/ (last
visited Nov. 05, 2014). Each of these conditions has been alleged to exist in some athletes that
purportedly suffered several concussions while playing sports. Because plaintiffs in concussion
litigation seek medical monitoring for signs of PCS and CTE, both conditions are explained
below.
1.

Post-Concussion Syndrome

PCS is the term used when after a head injury, one experiences at least three of the main
symptoms of concussion, such as headache, dizziness, fatigue, memory problems, insomnia, and
irritability.
Post-concussion
syndrome,
MAYO
CLINIC
(Aug.
19,
2014),
http://www.mayoclinic.org/diseases-conditions/post-concussionsyndrome/basics/symptoms/con-20032705. PCS may occur within days or weeks of the
concussive hit, but typically PCS resolves within three months. Id.; Joe Bowman, PostConcussion Syndrome, HEALTHLINE (Jan. 27, 2014), http://www.healthline.com/health/postconcussion-syndrome#Overview1. Not all who experience concussion will develop PCS.
No single method, analysis, or test exists to diagnose PCS, and no single treatment exists
due to the variety of symptoms one may experience. Rather, a physician typically treats the
symptoms specific to a patient believed to have PCS. Depending on the patient’s symptoms,
treatment may include psychotherapy treatment, cognitive therapy, and prescription medication
for depression, anxiety, and headaches. Id.
Some experts attribute PCS to structural damage to the brain. Id. Others believe PCS
symptoms are attributable to psychological conditions, such as depression, anxiety, and posttraumatic stress disorder because the symptoms of these conditions mirror the symptoms of PCS.
Id.
2.

Chronic Traumatic Encephalopathy

CTE, perhaps, has garnered the most recent media attention as researchers have found
CTE in the brains of deceased NFL and NHL players. Jack Linshi, Study: 96% of Deceased
NFL Players’ Brains Had Degenerative Disease, TIME (Sept. 30, 2014),
http://time.com/3450674/nfl-brain-disease/; Brain disease CTE hits athletes differently, brain
and
behaviour
study
suggests,
THE
HOCKEY
NEWS
(Aug.
21,
2013),
http://www.thehockeynews.com/articles/53089-Brain-disease-CTE-hits-athletes-differentlybrain-and-behaviour-study-suggests.html. Further, while there is some treatment for the
symptoms associated with CTE, there is no known treatment or “cure” for CTE, which often
results in death.
Chronic Traumatic Encephalopathy, SPORTS LEGACY INSTITUTE,
http://www.sportslegacy.org/research/cte/ (last visited Nov. 4, 2014).

Generally, encephalopathy describes “any diffuse disease of the brain that alters brain
function or structure.” What is Encephalopathy?, NATIONAL INSTITUTE OF NEUROLOGICAL
DISORDERS
AND
STROKE,
http://www.ninds.nih.gov/disorders/encephalopathy/encephalopathy.htm (last updated Nov. 9,
2010). Encephalopathy generally results from a number of causes, including bacteria, tumor,
exposure to toxic elements, multiple incidences of trauma, poor nutrition, and other causes. Id.
Repeated trauma to the brain may cause progressive degeneration of brain tissue. What is CTE?,
supra. Multiple concussions may cause an abnormal build-up of tau, a protein in the brain. Id.
The normal function of tau is to stabilize microtubules, which are cylindrical hollow parts of a
cell that play a role in the cell’s shape. Definition: Tau Protein, MEDILEXICON,
http://www.medilexicon.com/medicaldictionary.php?t=73051 (last visited Nov. 05, 2014).
Excess tau builds up in the area of the brain where injury has repeatedly occurred and spreads to
other cells in a web like fashion. Jane Leavy, The Woman Who Would Save Football,
GRANTLAND (Aug. 17, 2012), http://grantland.com/features/neuropathologist-dr-ann-mckeeaccused-killing-football-be-sport-only-hope/. Once the spread of the web invades enough areas
of the brain, certain areas of the brain atrophy. Id. As the disease advances, it attacks the
hippocampus, the part of the brain instrumental in memory and learning, as well as the
amygdala, which regulates aggressiveness and rage. Id.
Researchers have created a clinical picture of CTE by various retrospective study
methods. Christine Baugh, et al., Chronic traumatic encephalopathy: neurodegeneration
following repetitive concussive and subconcussive brain trauma, BOSTON UNIVERSITY (May 03,
2012),
http://www.bu.edu/cte/files/2012/08/Baugh_Chronic-TraumaticEncephalopathy_2012.pdf. But, currently, CTE is confirmed only by studying the brain after
death. There is no test, method, or diagnostic criteria to identify CTE in a live person. Id.
Researchers believe that the signs of CTE may manifest years after the last injury occurs and
classify the effects of CTE as altering one’s cognition, mood, and behavior. Cognitive and
behavioral symptoms reported in athletes believed to have CTE are closely associated with the
areas of the brain affected by CTE. Id. The symptoms in each of the three categories of
cognition, mood, and behavior progress in severity and neurodegeneration increases over time.
Id. The earliest stages of CTE may not result in any discernible symptoms. Later, as CTE
progresses, some may experience learning and memory impairment, depression, apathy,
irritability, suicidality, poor impulse control, aggression, and increased violence. Id. Some
research indicates that disinhibition may also occur, resulting in a greater likelihood of substance
abuse. Id. As CTE progresses, symptoms worsen and dementia is usually evident in cases of
athletes with advanced CTE over age 65. Id.
Researchers, some of whom are experts for plaintiffs in concussion litigation, report that
once CTE destroys a certain amount of brain tissue, it is nearly impossible to differentiate the
cause of dementia from other common causes, such as Alzheimer’s disease. Id. But, according
to these researchers, “early presentation and course of CTE can distinguish it from other causes
of dementia.” Id. They believe certain characteristics of CTE distinguish CTE from other
causes for dementia, including onset of symptoms between age 30-50, slow prolonged course of
progression, no familial risk, and history of repeated head trauma. Id. But, they note that even
these factors do not definitively indicate CTE over other causes for dementia. Id. Moreover,
they acknowledge that the onset and symptoms of PCS and CTE may closely overlap. Thus,

differentiating between the two disorders can be difficult. Finally, researchers admit that not all
athletes with a history of concussions will show clinical signs of CTE. While at death their
brains may have increased levels of tau proteins, they will have remained symptom-free, which
may be due to their brains’ ability to rewire itself or overcome the disease in other ways. Alan
Schwarz, The Next Step for Researchers Is Not Finding Brain Trauma, N.Y. TIMES, May 8,
2011, available at http://www.nytimes.com/2011/05/08/sports/football//08duerson.html?_r=0.
C.

Medical Monitoring Proposal in NCAA Litigation

In the NCAA litigation, Dr. Robert C. Cantu states the premise for a medical monitoring
program for current and former NCAA contact sport athletes and outlines the parameters of such
a program. Report of Dr. Robert C. Cantu, Arrington, et al., v. NCAA., No. 11-cv-06356, Dkt.
No. 180, filed 7/19/13. We summarize his highly detailed plan below as exemplary of medical
monitoring programs sought in similar concussion litigation explained above.
1.

The Premise for a Medical Monitoring Program

Based on his research and examination of various NCAA athletes, Dr. Cantu opines that
NCAA athletes in contact sports have suffered unrecognized concussive and sub-concussive
impacts. Consequently, these athletes can suffer permanent decreases in brain function,
including “memory loss, early Alzheimer’s-like disease called CTE, movement disorders such as
parkinsonism, and emotional disturbances.” Id. ¶ 304. Dr. Cantu expresses concern regarding
not only primary head injury impacts, but also notes a complication of concussions – second
impact syndrome. Id. He describes second impact syndrome as when an athlete suffers a
concussion and “sustains subsequent concussive injury, resulting in diffuse brain swelling and
severe, permanent neurological dysfunction or death.” Id. Dr. Cantu states that timely diagnosis
of concussion and prompt treatment can help prevent more serious concussion complications.
Id. Because they have sustained unrecognized concussions and potentially second impact
syndrome, current and former NCAA athletes who have played contact sports should be
monitored to determine whether they have symptoms of PCS or “other cognitive impairments or
mental disturbances.” Id. ¶ 305. Once these athletes and their healthcare providers have more
information about their conditions and symptoms, the athletes can seek appropriate treatment,
ranging from physical and cognitive therapy to prescription medication.
2.

The Basic Components of a Medical Monitoring Program

According to Dr. Cantu, a complete neurological assessment will yield the type of
information an NCAA contact sport athlete needs to determine if he or she suffers from disorders
associated with concussive or sub-concussive impacts. This assessment will occur at the outset
of the program and be repeated every five years, or when an athlete is symptomatic. Monitoring
physicians will conduct “focused neurocognitive, visual, and balance assessments.” Id. ¶ 306.
Also key to identifying any long-term effects of brain injury will be the athlete’s prior
concussion history and conditions that affect recovery. Id. Physicians in the monitoring
program will also obtain a symptom checklist from each athlete. Id. All athletes being
monitored will take a neurocognitive test, which includes computer-based tests and paper and
pencil tests to assess cognitive skills, mood, and behavior. Id.

V.

MEDICAL MONITORING CLAIMS AND CLASS CERTIFICATION
OBSTACLES

Certification of a medical monitoring class is a component of each of the class actions
explained above, although the scope of monitoring or the definition of the athletes included in a
medical monitoring class may differ. In this section, we explain medical monitoring claims in
general terms and the differing views concerning whether such claims are actionable as
individual torts. We also briefly remind readers of general class certification principles. Then,
we analyze some of the issues that may prevent class certification of medical monitoring classes
in concussion-related litigation.
A.

Medical Monitoring Claims

Traditionally, medical monitoring claims seek a monitoring program of tests and services
to each class member. See, e.g. In re Fosamax Prods. Liab. Litig., 248 F.R.D 389, 395
(S.D.N.Y. 2008). “The purpose of medical monitoring compensation is to enable the plaintiff to
obtain information about his or her future disease as early as possible. That information, in turn,
enables the plaintiff to seek early treatment, so that the injuries will be minimized.” 25 Am. Jur.
3d Proof of Facts 313 § 8. But, if disease is diagnosed, treatment is beyond the medical
monitoring class. Id. at § 11.
In the concussion-related litigation, the medical monitoring classes proposed include
those athletes that do not have a present physical injury. When no physical injury is present,
courts have wrestled with whether medical monitoring claims are actionable as independent
torts, are a component of damages, or are not recognized under the law at all. The United States
Supreme Court has rejected a medical monitoring class under the Federal Employers’ Liability
Act for railroad workers alleging infliction of emotional distress due to asbestos exposure.
Metro-North Commuter R.R. Co. v. Buckley, 521 U.S. 424, 439-41 (1997) (holding that because
employee could not demonstrate “physical impact” from asbestos exposure required by infliction
of emotional distress claim, employee could not recover damages for extra medical tests required
to detect cancer attributable to asbestos exposure). In its analysis, the Court noted that little
consensus existed at the time among federal courts applying state law or among state courts
regarding whether medical monitoring was actionable, absent present injury. There is still no
widespread agreement in this respect or other aspects of “medical monitoring law.”
For example, some states, such as Michigan, require a present injury to a person or
property to establish a negligence claim; thus, such states do not recognize medical monitoring
as a separate cause of action when physical injury is absent. See e.g. Henry v. The Dow Chem.
Co., 473 Mich. 63, 75, 701 N.W.2d 684, 690 (Mich. 2005) (finding “the principle that a plaintiff
must demonstrate a present physical injury to person or property in addition to economic losses
that result from that injury in order to recover under a negligence theory”). But, other states
dispense with the requirement for present injury and recognize medical monitoring as a separate
tort. See e.g., Bower v. Westinghouse Elec. Corp., 206 W. Va. 133, 140-42, 522 S.E.2d 424,
431-433 (W. Va. 1999) (stating that a plaintiff who does not allege a present physical injury may
recover future medical monitoring costs). In many of the jurisdictions that accept medical

monitoring as a separate cause of action, the courts have expressed belief that economic harm
may occur to those exposed to toxic substances, despite the fact that the physical harm from such
exposure may not manifest for a considerable amount of time. Id. at 138-39; 522 S.E.2d at 42930. Compensation for such future harm is compensable as future damages. Id.
Generally, courts in states recognizing medical monitoring without a present injury as an
independent cause of action requires a plaintiff to prove:
(1) exposure greater than normal background levels; (2) to a
proven hazardous substance; (3) caused by the defendant’s
negligence; (4) as a proximate result of the exposure, plaintiff has a
significantly increased risk of contracting a serious latent disease;
(5) a monitoring procedure exists that makes the early detection of
the disease possible; (6) the prescribed monitoring regime is
different from that normally recommended in the absence of the
exposure; and (7) the prescribed monitoring regime is reasonably
necessary according to contemporary scientific principles.
Redland Soccer Club v. Dep’t of Army, 548 Pa. 178, 696 A.2d 137, 145-46 (Pa. 1997). But, the
elements of a medical monitoring claim are not always uniformly stated or applied in
jurisdictions recognizing the claim. MANUAL FOR COMPLEX LITIGATION (Fourth) § 22.74
(2004). For example, some courts have articulated different standards for the magnitude of
increase in risk a plaintiff must show to trigger medical monitoring relief. Compare Paoli R.R.
Yard PCB Litig. v. Monsanto Co. 916 F.2d 829, 851 (3rd Cir. 1990) (stating the standard for
medical monitoring is whether to a degree of medical certainty medical monitoring is necessary
to diagnose the warning signs of disease) and Ayers v. Twp. of Jackson, 525 A.2d 287, 312 (N.J.
1987) (articulating that plaintiffs seeking medical monitoring for cancer may only need to
demonstrate a “slightly higher [chance] than the national average”).
B.

Class Certification Principles

Plaintiffs in concussion-related litigation must demonstrate that the class is ascertainable
and satisfy the elements of class certification under Federal Rule of Civil Procedure 23. For a
class to be certified, it must be determined that it exists. Oshana v. Coca-Cola Co., 472 F.3d
506, 513 (7th Cir. 2006). Further, Rule 23 requires a plaintiff to establish numerosity,
commonality, typicality, and adequate representation of the class and that the class fits within
one of the applicable categories of Rule 23(b) – either an injunctive (Rule 23 b)(2)) or a damages
class (Rule 23 (b)(3)). FED. R. CIV. P. 23. Medical monitoring classes have been proposed as
either injunctive or damages classes and have been rejected under either sub-category. See
Sheila B. Scheurman, NFL Concussion Litigation: A Critical Assessment of Class Certification,
8 FIU L. Rev. 81, 102-04 (2013).
In 2011, the United States Supreme Court closely examined the commonality element
required for class certification. Wal-Mart v. Dukes, 131 S. Ct. 2541 (2011). The plaintiffs in
Wal-Mart alleged that the discretion exercised by local supervisors concerning compensation and
advancement decisions were discriminatory as to current and former female employees. Id. at

2546. “Commonality requires the plaintiff to demonstrate that the class members ‘have suffered
the same injury.’” Id. at 2551, quoting General Telephone Co. of Southwest v. Falcon, 457 U.S.
147, 157 (1982). Class members’ claims must “depend on a common contention, [which] must
be of such a nature that it is capable of classwide resolution.” Id. at 2551. The Court explained
that if, for example, the class alleged discrimination by the same supervisor and the outcome of
that question resolves an issue central to the validity of class members’ claims, then the class
would satisfy the commonality element. Id. The Dukes Court held that the plaintiffs’ allegations
did not satisfy the commonality element of Rule 23 because the basis for the claims were
“literally millions of employment decisions.” Id. at 2552. “Without some glue holding the
alleged reasons for all those decisions together, it will be impossible to say that the examination
of all the class members’ claims for relief will produce a common answer to the crucial question
why was I disfavored.” Id.
Certification of Rule 23(b)(2) classes for injunctive relief requires a plaintiff to
demonstrate that final injunctive relief is appropriate for the whole class. In other words, where
a single injunction or declaratory relief will provide relief to every class member, certification
under this subcategory is appropriate. Wal-Mart, 131 S. Ct. at 2557. An indivisible injunction
under Rule 23(b)(2) benefits all members of a class at once. Id. at 2559. Some courts require a
plaintiff seeking certification of a class under this sub-category to demonstrate that the class’
claims are cohesive, which focuses on a lack of individual issues. Schuerman, supra, at 99-100.
A plaintiff must prove that the class’ injuries must be “‘group, as opposed to individual
injuries.’” Id., quoting Barnes v. Am. Tobacco Co., 161 F.3d 127, 143 n. 18 (3d Cir. 1998).
Additionally, certification under Rule 23(b)(2) is inappropriate where certification would prevent
a defendant from asserting plaintiff-specific defenses against the putative class members. WalMart, 131 S. Ct. at 2561.
To achieve class certification under Rule 23(b)(3), a plaintiff must convince the court that
common questions of law or fact predominate over individual issues and that the class action
device is a superior method to fairly and efficiently adjudicate the controversy. FED. R. CIV. P.
23(b)(3). These requirements are straightforward in theory. Under the predominance analysis,
factual or legal differences may present individual issues. “If proof of the essential elements of
the cause of action requires individual treatment, then class certification is unsuitable.” In re
Hydrogen Peroxide Antitrust Litig., 552 F.3d 305, 311 (3d Cir. 2008). For example, if individual
issues concerning causation or application of differing state’s laws predominate over common
questions of law and fact, a class should not be certified.
C.

Obstacles to Class Certification of Medical Monitoring Claims
1.

Commonality

Of the basic elements of Rule 23, commonality is likely the most problematic element for
plaintiffs to establish. The plaintiffs allege a range of misconduct by the sports organization
pertinent to each case, including that the organization ignored or concealed information from
athletes about the dangers of sustaining multiple concussions or sub-concussive impacts,
encouraged players to continue participating in the various sports immediately after head injury
occurred, issued concussion protocols that were not followed, and other malfeasance. Read in a

vacuum, such allegations appear to satisfy the commonality requirement. If those allegations
were proven to be true, the answers would likely resolve an issue central to the class members’
claims – namely causation.
But the plaintiffs’ allegations ignore the realities of athletes’ knowledge of the effects of
head injury independent of representations made by or concealment of information by the sports
organizations regarding head injuries. The allegations in the various complaints ignores the
individual athletes’ decisions to continue playing, despite knowing they had suffered some level
of head injury, including in some instances an understanding that they had suffered a concussion.
The allegations ignore the decisions concerning an impact to an athlete’s head made by
numerous individuals employed by professional sports teams or NCAA member schools over the
years during which an athlete participated in a particular sport. Applying the Dukes standard of
commonality, plaintiffs in these cases may not be able to establish a common practice by each of
the relevant sports organizations. Like in Dukes, it would seem that the defendant sports
organizations have a colorable argument that the potentially millions of decisions made over the
years – by the athletes themselves and personnel employed by a team or school – concerning
how an athlete who sustained a head injury was treated during and after the contest is too varied
to satisfy the commonality element. Particularly, for the NCAA, which is an organization
lacking ultimate authority over its member teams or their personnel concerning decisions about
treatment of head injuries, arguably there is no “glue” holding together the many varied
decisions that were made relevant to each athlete.
2.

Rule 23(b)(3): Individual Questions of Law and Fact Overwhelm
Common Issues

For the concussion-related class actions seeking certification under Rule 23(b)(3),
plaintiffs face many difficulties in establishing predominance of common questions of law and
fact. First, putative class member athletes, which are situated in jurisdictions throughout the
United States, could face a number of challenges concerning the application of the laws of
different states. As outlined above, there are significant differences concerning whether a state
recognizes a claim for medical monitoring. Even in those states that recognize the claim,
differences exist regarding the elements of the claim and the standards by which the claim is
established, such as the level of increased risk a plaintiff must sustain and the proof required to
demonstrate that level has been met. Further, jurisdictions vary concerning affirmative defenses
such as comparative negligence principles.
The NFL litigation attempts to circumvent this problem by alleging a medical monitoring
claim only under New York law. In Philips Petroleum Co. v. Shutts, the Supreme Court found
that every state has an interest in having its laws applied to the claims of residents of each state.
Phillips Petroleum Co. v. Shutts, 472 U.S. 797 (1985). Plaintiffs in the NFL litigation and other
putative class actions allege claims by residents of all 50 states. Thus, it is likely that the laws of
all 50 states must be applied to the proposed class actions. Because of the differences among
those laws pertaining to medical monitoring, a national class action may not be viable in any of
the concussion-related class actions.

Second, individual issues such as health history, exposure during the relevant period,
frequency of exposure during the relevant period, causation, and the proposed monitoring plan
overwhelm any common issues. Most athletes, who have reached a level of proficiency
sufficient to play college or professional sports, began participating in sports at a young age.
Each professional athlete will need to prove that his condition was caused by head injuries
sustained while playing professional sports rather than during college, high school, or in youth
sports. Likewise, college athletes will be required to demonstrate that causation is related only to
head injuries while playing at the college level.
Further, medical inquiries, particularly regarding brain injury, which as stated above is
still a somewhat mysterious area of health care, are highly complex and individualized. Some
people are genetically pre-disposed to experience concussion more easily or suffer the effects
more severely. Additionally, as mentioned above, concussion alone is not necessarily enough to
cause CTE. Development of CTE may also be affected by age, gender, race, genetic
predisposition, and the position played in a sport. This fact also brings into question whether
putative class members would rather have one-size-fits all monitoring programs or consultation
with their own physicians about the risks and benefits of diagnostic tests, considering their own
health histories. As such, it is possible that the proposed monitoring plans raise individual issues
that predominate over common issues. Finally, because players under-report symptoms of
concussion or lie about whether they sustained a head injury, the defenses of comparative
negligence and assumption of the risk are likely to pose significant individual issues as well.
And it is worth noting that many players have done much more than merely “assumed the risk”
of personal injury; they strive for a place on the team, whether be it for personal glory or
financial gain, or both. Thus, for example, it will take individual inquiries to determine whether
any one player would have foregone his career had the NFL or other sports organization
provided more or different warnings about the risks of concussion.
3.

Rule 23(b)(2): Individual Issues Prevent Cohesiveness

Many of the same individual issues outlined that prevent certification under Rule 23(b)(3)
also would prohibit certification under Rule 23(b)(2). As Schuerman notes, a number of federal
circuit courts have denied class certification of medical monitoring claims under this subcategory because cohesiveness of the class claims is missing. See Sheila B. Scheurman, NFL
Concussion Litigation: A Critical Assessment of Class Certification, 8 FIU L. Rev. 81, 104
(2013), citing e.g., Gates v. Rohm & Haas Co., 655 F.3d 255, 264 (3d Cir. 2011) (holding
“medical monitoring classes may founder for lack of cohesion because causation and medical
necessity often require individual proof”); and In re St. Jude Medical, Inc., 425 F. 3d 1116, 1122
(stating “each plaintiff’s need (or lack of need) for medical monitoring is highly individualized”
depending on “the patient’s medical history, the condition of the patient’s heart valves at the time
of implantation, the patient’s risk factors for heart valve complications, the patient’s general
health, the patient’s personal choice, and other factors”).
Demonstrating cohesion in a national medical monitoring class action based on the risk
of concussions and sub-concussive impacts will be difficult. The same individual issues
mentioned above concerning lack of consensus as to the causes of CTE prevent cohesion. The
individual issues related to pre-existing concussion history and damage that defeat Rule 23(b)(3)

certification also prevent Rule 23(b)(2) certification. Further, according to Dukes, the various
defendant sports organizations must be allowed to present plaintiff-specific defenses. Recall that
the Dukes Court explained that a class under Rule 23(b)(2) must have an indivisible injury. It is
difficult to see how plaintiffs in the concussion-related class actions could establish indivisible
injury when the symptoms of CTE are not related only to that disease, there are no diagnostic
tools to detect CTE or biomarkers to demonstrate CTE in a living person, and no treatment
options exist to reverse the effects in one’s brain related to CTE. As such, a single monitoring
plan would not appear to provide relief to every class member as required by Rule 23(b)(2).
The information outlined above demonstrates the lack of consensus regarding
development of CTE and other neurocognitive effects that may be related to concussive and subconcussive hits. Many mysteries remain unsolved concerning the causes, risk factors, symptoms,
and diagnosis of the effects of TBIs. Numerous individual issues exist among the athletes
alleged to be in each putative class. Exposure to concussive and sub-concussive hits throughout
one’s lifetime and while playing college or professional sports differs. A number of factors from
one’s genetic predisposition to choices an individual makes regarding health habits affects how
the brain receives and copes with concussive and sub-concussive hits. Viewed through the lens
of litigation, these factual differences appear to be significant to the analysis of whether a court
should certify the medical monitoring classes proposed by the athletes involved in concussionrelated litigation. Additionally, as described above, certification would violate several wellestablished class certification principles. Not every athlete is at risk for brain injuries or the
effects that may result from brain injuries. Thus, certification of the proposed medical
monitoring classes would appear to be premature and inappropriate.
VI.

TRIAL CONSIDERATIONS: LESSONS FROM THE PAST AND A GLIMPSE
OF THE FUTURE OF HELMET LITIGATION
A.

Introduction

Recent years have seen a series – but not necessarily a large number – of jury trials of
product liability claims involving helmets and a variety alleged brain injuries sustained during
sports or recreational activities.
According to one verdict and settlement database, the majority of products cases against
helmet manufacturers that have been actually tried to juries in recent years have resulted in
defense verdicts.4
The types of helmets at issue in these product cases include football, bicycle, bicycle
motocross (BMX), and motorcycle helmets. The brain injuries at issue range from severe
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See, e.g., Acuna v. Riddell, Inc., L.A. Cnty. Super. Ct., Mar. 2014 (football); Sohn v. Bell Sports, Inc., L.A. Cnty.
Super. Ct., Aug. 2013 (bicycle); A.K.W. v. Riddell, Inc., S.D. Miss., Oct. 2012 (football); Eubanks v. KBC Corp.,
L.A. Cnty. Super. Ct., Oct. 2010 (BMX); Covell v. Bell Sports, Inc., E.D. Pa., July 2010 (bicycle); Suglia v. Lifestyle
Custom Cycles, LLC, Riverside Cnty. Super. Ct., June 2009 (motorcycle); Jones v. Bell Sports, Inc., Palm Beach
Cnty. Cir. Ct., Apr. 2005 (bicycle). Source: http://www.verdictsearch.com.

traumatic brain injury (STBI), such as acute subdural hematoma and diffuse axonal injury, to
mild traumatic brain (MTBI), such as concussions and repetitive concussion-related trauma.
There are similarities and differences in the trial of both STBI and repetitive MTBI cases.
Both types of cases are fact-intensive and fact-driven. However, the issues and evidence
presented in both types of cases can be significantly different.
B.

Evidence and Issues in Helmet Cases Involving STBI
1.

Examples of STBI

Simply put, the successful defense at trial of a products case involving STBI turns on the
ability to explain to the jury what a helmet can and cannot do.
Severe traumatic brain injury can include large acute subdural hematoma (ASDH) or
diffuse axonal injury (DAI), severe depressed skull fracture, contusions to the brain known as
“coup” or “contrecoup” contusions, or a bridging vein tear in the brain. STBI cases usually
involve a single violent impact to or motion of the head, as opposed to the repetitive and
comparatively “mild” concussions experienced in MTBI cases. For trial in these cases,
understanding the nature of the blow is paramount.
The forces that cause the types of skull fractures or bridging vein tears that, in turn, result
in ASDH or DAI are generally characterized as either translational (or linear) or rotational
(angular) blows or accelerations.
Translational blows pass through the head’s center of gravity – think of the phrase “to hit
something head on.” Rotational movements, on the other hand, apply rotational or angular
forces to the head and brain – think of an uppercut in boxing that causes a fighter’s head to whip
backwards harshly. And it is important to remember that while injury-causing forces tend to be
characterized (particularly by litigants) as either translational or rotational, every blow to the
head involves the application, to some degree, of both translational or rotational forces.
2.

Types of Evidence in STBI Trials

Expert testimony, particularly from a neurologist or neurosurgeon, is critical. Analysis,
and clear and effective explanation to the jury, of the CT scans, MRIs, or other medical imaging
taken of the plaintiff in the hours and days following the subject injury sets the stage for the more
specific causation evidence to come.
For example, a neurologist or neurosurgeon can both identify an ASDH secondary to a
bridging vein tear shown on the plaintiff’s CT or MRI and then explain to the jury how research
tends to indicate that, more often than not, bridging vein tears are the result of rotational forces.
See Reeves & Swenson, Disorders of the Nervous System, ch. 29, available at
http://www.dartmouth. edu/~dons/part_3/chapter_29.html. This is significant in helmet cases
because the consensus among experts – on both the plaintiffs’ and defense side – is that while

helmets may be expected to mitigate, to some degree, translational forces, there is little if
anything that helmets can do to mitigate rotational movement of the head.
Equally important is testimony by experts in biomechanics, typically Ph.D.-level
engineers who specialize in injury kinematics. The biomechanist essentially functions the same
way an accident reconstructionist does in a traffic collision case – inspecting both the helmet and
the site of the injury, identifying any physical evidence of damage (including to the helmet, to
the ground, to any vehicles involved, or to the clothing the plaintiff was wearing at the time of
the injury), connecting the documented injuries with cause of injury, and calculating the
movement of the head and body, the change in velocity (Δv), and the vectors and forces applied
to the head.
Even the weather comes in to play, and meteorologists have been retained as testifying
experts in helmet cases. Ambient temperature on the playing field or on the roadway may be
used, particularly by plaintiff’s counsel, to posit that the impact energy attenuating properties of
the helmet padding or liner were somehow compromised.
In a case involving a sports injury – particularly one sustained in a football or hockey
game – film or video of the injury is often available. The video can provide the basis for a
computer simulation or photogrammetric analysis of the moment the injury occurred, noting
minute details such as a player’s foot position and lean angle before, during and after a collision.
These types of computer simulations are based on measurements and other actual data obtained
from the evidence. As such, they are treated as substantive evidence admissible at trial and not
merely illustrative or demonstrative evidence. See, e.g., People v. Duenas, 55 Cal. 4th 1, 281
P.3d 887 (2012).
One of the most effective forms of evidence in defending helmet cases is a threedimensional print of the plaintiff’s skull, showing the precise location of a skull fracture. The
print is based directly and completely on a CT scan or MRI and can be admitted as substantive,
as opposed to merely illustrative, evidence. The 3-D print gives the jurors tangible evidence of
where the impact likely occurred. In many cases of skull fracture, medical experts can opine that
the blow occurred at the location of the fracture. This is particularly valuable in design defect
cases where the plaintiff argues that the helmet should have provided greater “coverage.” A lackof-coverage argument can be effectively neutralized if the 3-D print of the skull shows the
fracture (and likely the impact) occurred underneath an area of the head covered by the helmet.
3.

Issues in STBI Cases: Telling the “Testing Story”

Particularly in design defect trials where the plaintiff has sustained STBI, much of the
trial will focus on the applicable helmet standard. A variety of government agencies and nongovernmental organizations offer performance standards for helmets. The National Operating
Committee on Standards for Athletic Equipment (NOCSAE) provides performance standards,
along with detailed testing protocols, for both football and ice hockey helmets. The U.S.
government provides similar standards for motorcycle and bicycle helmets: Department of
Transportation Federal Motor Vehicle Safety Standard No. 218 (49 C.F.R. § 571.218) applies to
motorcycle helmets, while Consumer Product Safety Commission 1203 (16 C.F.R. pt. 1203)

governs bicycle helmets. Private organizations, such as the Snell Memorial Foundation, provide
their own performance standards for motorcycle and bicycle helmets.
Protective helmets for sports or recreational activities that are sold in the United States
are typically certified by independent laboratories that they comply with the applicable
standards. In the case of motorcycle and bicycle helmets, many are also certified to comply with
Snell standards, in addition to the DOT and CPSC requirements. Certification requires passing a
testing protocol set out in the standard, typically involving some form of impact test and a
retention system test.
In most cases, particularly those involving established helmet manufacturers with a long
history of helmet design, manufacturers have a wealth of evidence establishing regular, intensive
testing of helmets both in the design and production phases. Company witnesses and engineers
can often provide effective explanations of the “testing story” for each helmet. This often
neutralizes the more selective testing evidence that a plaintiff may offer at trial.
For example, a plaintiff may focus exclusively on a single or small handful of nonconforming test results (i.e., test failures) and will present the selective results to the jury without
the necessary context. But a test failure noted early in the design or research and development
process is far less probative, in a design defect case, than a test failure at the certification stage or
after a helmet has been put on the market. Prototype helmets, after all, are usually intentionally
tested to failure. In such cases, having the client tell the full “testing story” – what types of
prototypes were created, what isolated test failures mean, how the final design came to be and
was certified – can establish a commitment to and record of safety in helmet design.
Moreover, a helmet’s overall design and testing story must be told to show that the
helmet optimized the protection it could provide under the existing limitations provided by the
standards. Helmet consumers have a wide variety of preferences in terms of helmet weight,
ventilation, removability, visibility, aesthetics, and other features. A particular helmet may
address one type of preference over another depending on the consumer – for example, a cyclist
may prefer a lighter, more ventilated helmet than a casual rider – but company witnesses can and
must establish that, regardless of the interplay of various helmet design features, the helmet
meets or exceeds applicable standards in all respects.
Warnings and instructions are also a key part of the design and testing story. Here again,
the well prepared company witness can be effective in laying out the proper sizing, fit,
adjustment, and use of a helmet. In helmet ejection and coverage cases, especially those
involving bicycle and motorcycle helmets, the plaintiff’s failure to follow all warnings and
instructions on how to select, adjust, fasten, and wear the helmet (and what, if anything, to wear
under the helmet) can be particularly important for the defense. And, to loop back to the
discussion of video and photographic evidence above, images not only of the accident site but
also of the plaintiff wearing the helmet on prior occasions can be critical to establishing whether
he or she was following the instructions or warnings at the time of the incident.

4.

What a Helmet Can and Cannot Do

All of the above factors – the physical evidence, the medical testimony, the
reconstruction, and the testing and design story – must be carefully connected to show that the
injury was not preventable by the existing helmet design. This can be effectively communicated
to the jury by drawing a distinction between what a helmet can and cannot reasonably be
expected to do. Helmets can, within the applicable standards, provide an optimal level of impact
protection while balancing the factors that are important to different types of helmet consumers –
weight, ventilation, visibility, aesthetics, etc. But perhaps most importantly in design defect
cases involving STBI, helmets cannot provide protection for certain catastrophic injuries, such
those involving rotational acceleration.
C.

Evidence and Issues in Helmet Cases Involving MTBI and Repetitive Injury

In contrast to STBI cases, MTBI cases involve different evidence and issues. MTBI
cases involve claims of a helmet design that failed to protect from the effects of years of
repetitive mild head trauma, such as concussion. In MTBI trials, there will not be one accident
to reconstruct, but rather a lifetime of football, hockey, or other sports injuries as well as
lifestyle, habits, health, potential drug or alcohol abuse, and family history to be explored.
A major difference between the two types of cases is product identification. To use the
example of football, the injured plaintiff may have worn helmets by many different
manufacturers through decades of youth, high school, collegiate, and professional football. For
sports league defendants – such as the NCAA, NFL, and NHL – it will be important to determine
whether the alleged injuries occurred either entirely during, or in part before or after, the player’s
time in the league. In short, investigating whether the player suffered the debilitating condition
during the time the plaintiff alleges the league failed to implement an effective medical
monitoring program or failed to advise players of a risk will be an important part of the case.
Moreover, the performance of any one helmet or impact incident will not likely be the
issue in the MTBI case. Thus, there will not be physical evidence and medical documentation to
connect a condition to a specific event, but rather a reliance on assumptions and competing
scientific opinion to connect the player’s condition to the exposure to head contact in the sport or
to the time the player spent in the league. Similarly, claims for medical monitoring – discussed
in detail in Section III., C., supra – are more likely to be seen in the MTBI rather than the STBI
case. In the latter, the plaintiff’s claimed damages are typically identifiable and attributable to a
single accident or hit.
The limitation that no helmet can prevent concussions or all brain injuries is found on
almost all helmet warnings. Players frequently sign waivers acknowledging the risk of injury,
but the specifics of what they appreciated and when they were advised will be important facts, as
is the threshold legal question of whether a waiver between the player and the league inures to
the benefit of a helmet manufacturer.
One emerging issue is the role of a plaintiff’s history, if any, of drug or alcohol abuse in
causing the disease at issue. For example, scientists are currently researching the role of

abnormal proteins, or tau proteins, in diseases such as CTE, which may be caused by repeated
concussion. See Section III., B., supra.
There have also been discussions regarding a connection, if any, between anabolic steroid use
and tau proteins, although a causal link between steroids and diseases such as Alzheimer’s or
CTE has not been established. See Mark Roth, “Scientists hunt for ways to untangle damage of
chronic traumatic encephalopathy,” Pittsburgh Post-Gazette, May 13, 2013. The upshot is that,
unlike in STBI cases, in MTBI cases the plaintiff’s history of drug or alcohol abuse or steroid
abuse may be relevant to the issue of causation.
In sum, helmet manufacturer defendants appear so far to have a strong track record in
defending at trial design defect claims in single-incident cases of severe traumatic brain injury.
As the study of the effects of repetitive MTBI or concussions advances, the future may see an
increasing number of claims for repetitive MTBI and medical monitoring. But both types of
cases require diligent pursuit of the facts and early retention of qualified experts.
VII.

CONCLUSION

Concussion-related injury litigation by current and former professional, collegiate and
even high school athletes, as well as the related insurance coverage litigation, is far from over.
Although many of the currently pending medical monitoring lawsuits may be resolved in class
action settlements, in certain instances, there is still a significant likelihood of individual
concussion-related injury suits for damages. Past head injury litigation provides some insight
into what types of issues will be faced in those cases. Meanwhile, the medical science that is at
the heart of the concussion-related injury litigation continues to be the subject of debate amongst
medical professionals. One thing is certain: football and other contact sports in America have
changed, as concussive and sub-concussive impacts – and their related injuries – are now at the
forefront for players, coaches, governing bodies and, ultimately, those in the legal and medical
professions.
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I.

INTRODUCTION

Title VII of the Civil Rights Act of 1964 (“Title VII”) was enacted by
Congress to prohibit discrimination within the workplace based upon an
individual’s race, color, religion, sex or national origin. Knowing that the
law required change beyond the words placed on paper and that it could
be met with resistance, one year after the signing of this "landmark
legislation," Congress created an agency to ensure compliance with Title
VII. The agency is the United States Equal Employment Opportunity
Commission (“EEOC”). The EEOC is the leading federal law enforcement
agency dedicated to preventing and remedying employment
discrimination. When the EEOC opened its doors on July 2, 1965, it was
entrusted by Congress to enforce the nation's employment antidiscrimination laws and to promote equal employment opportunities
throughout our nation.
Fiscal year 2015 marks the 50th anniversary of the EEOC. Over these
decades, the agency has gone through many evolutions and has
documented various successes. However, with the ever-changing face of
discrimination, the EEOC has been challenged to explore new
opportunities to improve the agency's processes and procedures, while at
the same time rising to the challenge of doing more to eliminate
discrimination in the workplace.
There are many tangible examples that underscore the EEOC has in fact
successfully progressed and evolved throughout the years – and that
many the discriminatory practices that were considered commonplace
when the EEOC opened its doors 50 years ago have either completely
disappeared or have greatly diminished. Nonetheless, the EEOC has
much work to do to ensure that future generations are treated with
absolute fairness in the workplace.
II.

THE PLAN

In accordance with the Government Performance and Results
Modernization Act that was implement by Congress on January 4, 2011,
the EEOC adopted the Strategic Plan for Fiscal Years 2012 through 2016
on February 22, 2012 (the “Plan”). The Plan lays out the EEOC's mission
“to stop and remedy unlawful employment discrimination so that the nation
might realize the vision of justice and equality in the workplace.” The Plan

also sets out three strategic objectives: 1) combat employment
discrimination through strategic law enforcement; 2) prevent employment
discrimination through education and outreach; and 3) deliver excellent
and consistent service through a skilled and diverse workforce and
effective systems. The Plan also identifies a number of quantitative and
qualitative performance measures that require the EEOC to become more
proactive versus reactive.
The very first step taken by the EEOC to implement the Plans'
objectives was developing a Strategic Enforcement Plan (“SEP”) in
December 2012. The SEP was developed to focus and coordinate the
EEOC's programs so that they would have a sustainable impact in
reducing and deterring discriminatory practices in the workplace. The
SEP lays out six priorities: 1) eliminating barriers in recruitment and hiring;
2) protecting immigrant, migrant and other vulnerable workers; 3)
addressing emerging and developing issues; 4) enforcing equal pay laws;
5) preserving access to the legal system; and 6) preventing harassment
through systemic enforcement and targeted outreach.1
So, one may ask, where are we today and how has the Plan changed the
performance of the EEOC?
A. Systemic Enforcement
One crucial development arising from the Plan is the EEOC's recent focus
on systemic enforcement through the investigation and litigation of
discrimination that involves a pattern or practice, policy or class case
wherein the alleged discrimination has a broad impact on an industry,
profession, company or geographic area. The agency’s focus on systemic
discrimination causes employers to take a closer look at discriminatory
barriers in recruitment and hiring; discriminatorily restricted access to
management trainee programs and high level jobs; exclusion of women
from traditionally male-dominated fields of work; disability discrimination
such as unlawful pre-employment inquiries; age discrimination in
reductions in force and retirement benefits; and compliance with customer
preferences that result in discriminatory placement or assignments.
Systemic cases are highly complex and resource intensive but they are
changing the face of discrimination as it impacts a large number of
U.S Equal Employment Opportunity Commission Fiscal Year 2014 Performance and
Accountability Report pgs. 11 – 12.
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employees or job seekers directly through public awareness, changes in
company policies and overall industry standards.
Although there has been a significant increase in the EEOC's litigation of
all types of cases over the years, FY 2014 marked the largest filing of
systemic discrimination cases in the history of the EEOC. In accordance
with the Fiscal Year 2014 Performance and Accountability Report posted
by the EEOC on November 17, 2014, by the end of FY 2014 the EEOC
had 228 cases on its active district docket; of which 31 (14 percent) were
non-systemic class cases and 57 (25 percent) involved systemic
discrimination litigation. In FY 2014, of approximately 260 systemic
investigations conducted, the EEOC recovered $13 million through 78
settlements and conciliation. In addition, the EEOC issued reasonable
cause findings in 118 systemic investigations.2
B. Increased Litigation/Increased Recovery
FY 2014 brought about the filing of 133 merits lawsuits, including 105
individual suits, 11 non-systemic class suits, and 17 systemic suits. The
merits lawsuits included direct suits and interventions alleging violations of
the substantive provisions of the statutes enforced by the EEOC and suits
to enforce settlements. Of the 133 lawsuits filed, 76 contained Title VII
claims, 49 contained Americans with Disabilities Act (“ADA”) claims, 12
contained Age Discrimination in Employment Act (“ADEA”) claims, two
contained Equal Pay Act (“EPA”) claims, and two contained Genetic
Information Non-Discrimination Act (“GINA”) claims. The agency also filed
34 subpoena enforcement actions.
For FY 2010-2013, the EEOC recovered approximately $269 million in
damages and back pay for 24,808 individuals of discrimination through its
litigation programs. For FY 2014, the EEOC recovered $22.5 million
through the resolution of 136 merits lawsuits in the federal courts. Of
these 136 resolutions there were 87 Title VII claims totaling $15.3 million
in recovery, 47 ADA claims totaling $3.7 million, 13 ADEA claims totaling
$1.9 million, five EPA claims totaling $125,000, and claims involving more
than one statute totaling $1.5 million.3 The EEOC also favorably resolved

U.S. Equal Employment Opportunity Commission Fiscal Year 2014 Performance and
Accountability Report
3 U.S. Equal Employment Opportunity Commission Fiscal Year 2014 Performance and
Accountability – Management’s Discussion and Analysis
2

approximately 93 percent of all district court resolutions thereby providing
a total of 1,593 individuals with monetary relief.
III.

DISABILITY DISCRIMINATION

Every year the EEOC is contacted by approximately 200,000 individuals
for assistance -- and nearly 90,000 of these individuals file charges of
discrimination against their employer. Of charges filed, 28 percent include
allegations of disability discrimination.
Title I of the ADA prohibits a private employer with 15 or more employees
from discriminating against a qualified individual with a disability because
of the disability, in regard to job application procedures, hiring,
advancement, or discharge, compensation, job training, and other terms,
conditions, and privileges of employment.4 Similarly, the Rehabilitation
Act of 1973, 29 U.S.C §701 et seq., prohibits disability bias in programs
conducted by federal agencies, in programs receiving federal financial
assistance, in federal employment, and in the employment practices of
federal contractors.
The ADA Amendments Act of 2008 (“ADAAA”), which took effect on
January 1, 2009, retained the ADA's definition of disability but significantly
expanded the protections afforded to disabled individuals. The ADAAA
also clarified that an impairment that is episodic or in remission is a
disability if it would substantially limit a major life activity when active.
Disability discrimination occurs when:
a) an employer or entity covered by the ADA, as amended, or the
Rehabilitation Act, as amended, treats a qualified individual with a
disability who is either an employee or applicant for employment
unfavorably due to his/her disability; or
b) a covered employer or other entity treats an applicant or
employee less favorably because she has a history of disability (such as
cancer that is controlled or in remission) or because he/she is believed to
have a physical or mental impairment that is not transitory (lasting or

Sharing the dream: Is the ADA Accommodating All? A Report on Americans with
Disabilities Act.
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expected to last six months or less) and minor (even if he/she does not
have such an impairment). 5
Under the ADA (as well as the Rehabilitation Act), an employer is required
to reasonably accommodate a disabled employee or job applicant, unless
such accommodation would cause the employer undue hardship. Undue
hardship ultimately means that accommodating the employee or potential
employee would be too difficult or expensive to provide when considered
in conjunction with the employer’s size, financial resources, and needs of
the business. It should be noted that while the employer is required to
accommodate employees or potential employees, the employer is not
required to provide the exact accommodation that the employee or
potential employee requests. Further, the employer is generally not
required to provide a reasonable accommodation unless the employee
with the disability has requested an accommodation.
There are many different categories of disability discrimination protected
by the ADA and ADAAA, however issues related to mental disability and
pregnancy-related disability are the most common disability issues that
arise in today's law firms and in-house legal departments.
A. Mental Disability
Although the ADA was enacted to prevent both physical and mental
disability discrimination in the workplace, the statute as applied to physical
disabilities received the most attention, and consequently there has been
significant progress within the workplace to accommodate individuals with
physical disabilities. Nonetheless, while mental disorders have
significantly increased in the U.S. population over the last few decades,
significantly less progress has been made to accommodate individuals
with mental disabilities in the workplace. As a result, allegations of
employment discrimination by individuals with mental impairments has
become the second largest source of ADA charges received by the
EEOC.
In a study conducted by researchers at John Hopkins of 12,000 individuals
in more than 25 occupations, attorneys were found to have the highest
rate of mood disorders. In fact, attorneys when compared to the other
5
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occupations were found to have more than three times the average rate of
mental illness than in other professions, including anxiety disorders, mood
disorders, schizophrenia, dementias, and eating disorders.
Many argue that people with mental health issues should simply avoid the
legal profession and seek employment in other professions, given the
inherent stress in legal jobs, due to workload, time constraints, deadlines,
billable hours, and the overall expectation of expertise. But deterrence
over resolution probably is not the answer.
While we cannot change the demands of the profession, we can offer
protections and assistance for attorneys working in law firms and inhouse, to help them keep their jobs and dignity when faced with the
difficulty of dealing with a mental disability.
Law firms and in-house legal departments, like all other employers, have
an obligation and responsibility to protect any of their employees who may
have a mental disability. Although every mental disorder does not
automatically categorize the employee as "disabled," the ADA/ADAAA and
the Rehabilitation Act must be considered.
B. Pregnancy Disability
The Pregnancy Discrimination Act amended Title VII to clarify that
discrimination on the basis of pregnancy, childbirth, or related medical
conditions constitutes sex discrimination and requires employers to treat
pregnancy and pregnancy-related medical conditions as any other
temporary medical disability with respect to terms and conditions of
employment, including health benefits.
Although the PDA clarified pregnancy discrimination, the EEOC continued
to find that pregnant women were still being treated with bias by
employers. The EEOC’s FY 2013 - 2016 SEP has now cautioned
employers, corporate counsel and HR professionals that the commission
would be ramping up its focus on pregnancy discrimination allegations.
Making good on its promise, the EEOC has filed a string of pregnancy
discrimination lawsuits. Hence, employers who desire to stay off of the
EEOC’s radar have made strides to ensure that neither their practices nor
the practices of their manager/supervisors adversely impact pregnant
employees.

C. Protections Offered
To receive protection under the ADA, the attorney must have a physical or
mental impairment that substantially limits one or more major life activities,
be regarded as having such an impairment, or have record of such a
condition. The attorney must be a "qualified individual with a disability"
(i.e. can satisfy all job-related requirements and can perform the essential
functions of a position with or without reasonable accommodation). In the
instance of any attorney within a law firm or in-house counsel, the EEOC
defines the essential job functions of attorneys as "conducting legal
research, writing motions and briefs, counseling clients, teaching a law
course, drafting regulations and opinion letters, presenting an argument
before an appellate court, drafting testimony for a legislative body, and
conducting depositions and trials.”6
1. Limitations in Coverage
The ADA, does not require an employer to lower its standards or
fundamentally alter the program to accommodate the disability; as there is
no duty to provide accommodations that are unduly burdensome.
§12111(10) (A); see also Wynne v. Tufts Univ. Sch. of Med. 932 F. 2d 19
(1st Cir 1991); Suckle v. Regents of the Univ. of Cal, 166 F.3d 1041, 1048
(9th Cir. 1999). Furthermore the ADA does not require an employer to
accommodate employees that are a threat to self or others or to
accommodate individuals who use illegal drugs or abuse alcohol.
However, an individual who is an alcoholic and can perform his or her job
duties and does not pose a threat to the property or safety of self or others
is protected under the ADA, as well as the Rehabilitation Act.
While the ADA covers attorneys and staff members within law firms and
in-house legal departments, most law firm owners and/or equity partners
are not offered the protections of the ADA. "The mere fact that a person
has a particular title – such as partner, director, or vice president – should
not necessarily be used to determine whether he or she is an employee or
proprietor…Rather, …the answer to whether [someone] is an employee
depends on "all of the incidents of the relationship…with no one factor
being decisive.” In Clackamas Gastoenterology Assoc., P.C. v Wells, the
Supreme Court held that an employer must consider the EEOC’s “nonThe U.S. Equal Employment Opportunity Commission – Reasonable Accommodations for
Attorney with Disabilities.
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exhaustive" six factors when determining whether an individual acts
independently in managing the organization or whether the individual is
subject to the organization’s control. 7 The six factors include:
I. whether the organization has to have the ability to hire or fire the
individual;
ii. whether the individual must report to someone higher in the
organization;
iii. whether, and if so to what extent, the organization supervises
the individual's work;
iv. the individual must have an influential role within the
organization;
v. whether the parties intended the individual be an employee, as
evidenced by written agreements or contracts; and
vi. whether the individual shares in the profits, losses and liabilities
of the organization.
Unless the attorney who is given the title of owner/equity partner within the
law firm meets the six factors as delineated by the EEOC, the attorney
who suffers from mental or physical disabilities will be afforded the
protections of the ADA. In addition, the EEOC takes its analysis one step
further to include attorneys that are mentally or physically disabled and
can no longer meaningfully exercise control over the law firm as
owner/equity partner may also be provided coverage under the ADA and
other employment laws.
IV.

EEOC Guidance

One responsibility bestowed upon the EEOC is to issue guidance to
employers on how to treat individuals under the various laws created
under Title VII. Two areas wherein the EEOC has issued guidance and
been met with resistance by either Congress, the courts or employers are
disabilities involving mental and pregnancy disabilities. While the EEOC
often believes that it has provided clarification and guidance, many find
the positions adopted by the EEOC to be overstepping, far-reaching and
confusing.
Nonetheless, companies that have attempted to follow the EEOC
guidance and address the ADA/ADAAA laws involving mental and
7
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pregnancy disabilities by creating general policies, run the risk of violating
the law and facing legal ramifications.
The key is for the employer to handle each accommodation request on an
individualized basis and avoid generalities of any sort. In addition, the
employer must ensure that employees know whom to contact within the
organization; and once an accommodation request has been made by the
employee that the request is responded to promptly.
The employer must make every effort to keep the employee informed in
the event there is a delay in fulfilling the accommodation request. Once
the request has been fulfilled, the employer needs to remember to monitor
the situation to ensure that the accommodation was effective.
In conclusion, the ADA’s process for providing employees with reasonable
accommodations is often found by employers to be complex and ever
changing. Employers need to remember that the only way to remain
protected from costly litigation is through the documentation of every step
taken by the employer during the accommodation process.

The Expanding Scope of Disabilities and
Accommodations under the ADA

FDCC Winter Meeting
The Ritz-Carlton at Amelia Island, Florida
March 4 – March 7, 2015

Presented by:
Moderator:

Amy L. Miletich
MiletichCohen PC

Panelists:

Jeanette L. Dixon
Manning & Kass, Ellrod, Ramirez, Trester LLP
Marie Milie Jones
Jones Passodelies, PLLC
Michelle R. Stewart
Hinkle Law Firm LLC

TABLE OF CONTENTS
I.

Introduction. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .1

II.

Recent Trends in Enforcement . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1

III.

Statistics from the EEOC . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .3

IV.

Definition of Disability . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5

V.

Disability Discrimination . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .7

VI.

Mental Health Disabilities . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .8

VII.

Intermittent Disabilities and Pregnancy Discrimination. . . . . . . . . . . . .12

I.

Introduction

Title VII of the Civil Rights Act of 1964 (“Title VII”) was enacted by Congress to prohibit
discrimination within the workplace based upon an individual’s race, color, religion, sex or
national origin. One year later, the Equal Employment Opportunity Commission (“EEOC”) was
created.
In 1973, the Rehabilitation Act was passed to provide protection in the workplace for individuals
with disabilities. The law was expanded in 1990 with the passage of the Americans with
Disabilities Act. Title I of the Americans with Disabilities Act prohibits private employers with
15 or more employees from discriminating against qualified individuals because of a disability,
in regards to job application procedures, hiring, advancement, discharge, compensation, job
training, and other terms, conditions, and privileges of employment. In addition, most states
enacted their own laws prohibiting discrimination based on disability. These state law may
apply to smaller employers.
Between 1990 and 2008, through various court decisions, including several from the U.S.
Supreme Court, the definition of “disability” became narrowed. See, e.g., Sutton v. United Air
Lines, Inc., 527 U.S. 471 (1999). In response, Congress enacted the Americans with Disabilities
Act Amendments Act (“ADAAA”), which took effect on January 1, 2009, to reinvigorate the
scope of the protection for individuals with disabilities by expanding the definition of the term
“disability.” The ADAAA states that in enacting the ADA, Congress intended that the ADA
provide a clear and comprehensive national mandate for the elimination of discrimination against
individuals with disabilities and provide broad coverage. It further provides that the definition of
disability shall be construed in favor of broad coverage of individuals under the ADA, to the
maximum extent permitted by the terms of the Act.
Fiscal year 2015 marks the 50th anniversary of the EEOC. As indicated by recent statistics,
disability discrimination claims have been on the rise and such claims are the subject of
heightened interest by the EEOC. Set forth below are some of the recent trends and statistics
concerning ADA claims.1 Additionally, guidance and recent case law concerning the definition
of disability are provided and specific issues with respect to mental health disabilities,
intermittent and short-term disabilities, and pregnancy are identified.
II.

Recent Trends in Enforcement
a. In accordance with the Government Performance and Results Modernization Act that
was implemented by Congress on January 4, 2011, the EEOC adopted the Strategic
Plan for Fiscal Years 2012 through 2016 on February 22, 2012 (the “Plan”). The

1
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Plan lays out the EEOC’s mission “to stop and remedy unlawful employment
discrimination so that the nation might realize the vision of justice and equality in the
workplace.” The Plan also sets out three strategic objectives:
1) combat employment discrimination through strategic law enforcement;
2) prevent employment discrimination through education and outreach; and
3) deliver excellent and consistent service through a skilled and diverse workforce
and effective systems.
b. The Plan also identifies a number of quantitative and qualitative performance
measures that require the EEOC to become more proactive versus reactive.
c. The very first step taken by the EEOC to implement the Plan’s objectives was
developing a Strategic Enforcement Plan (“SEP”) in December 2012. The SEP was
developed to focus and coordinate the EEOC’s programs so that they would have a
sustainable impact in reducing and deterring discriminatory practices in the
workplace. The SEP lays out six priorities:
1) eliminating barriers in recruitment and hiring;
2) protecting immigrant, migrant, and other vulnerable workers;
3) addressing emerging and developing issues;
4) enforcing equal pay laws;
5) preserving access to the legal system; and
6) preventing harassment through systemic enforcement and targeted outreach.
See U.S Equal Employment Opportunity Commission Fiscal Year 2014 Performance
and Accountability Report, pgs. 11 – 12.
d. In addressing emerging and developing issues, the EEOC seeks to prioritize and
target emerging issues in employment law. The EEOC recognizes that the following
issues are emerging or developing and targets cases in these areas:
i. Certain ADA issues, including coverage, reasonable accommodations,
qualification standards, undue hardship, and direct threat;
ii. Accommodating pregnancy-related limitations under the ADAAA and the
Pregnancy Discrimination Act; and
iii. Coverage of lesbian, gay, bisexual and transgender individuals under Title
VII’s sex discrimination provisions.
e. Another crucial development arising from the Plan is the EEOC’s recent focus on
systemic enforcement through the investigation and litigation of discrimination that
involves a pattern or practice, policy, or class case wherein the alleged discrimination
has a broad impact on an industry, profession, company or geographic area. The
agency’s focus on systemic discrimination causes employers to take a closer look at
discriminatory barriers in recruitment and hiring; discriminatorily restricted access to
management trainee programs and high level jobs; exclusion of women from
2

traditionally male-dominated fields of work; disability discrimination such as
unlawful pre-employment inquiries; age discrimination in reductions in force and
retirement benefits; and compliance with customer preferences that result in
discriminatory placement or assignments. Systemic cases are highly complex and
resource intensive but they are changing the face of discrimination as they impact a
large number of employees and/or job seekers directly through public awareness,
changes in company policies, and overall industry standards.
III.

Statistics from the EEOC
a. EEOC Litigation in FY 2014
i. In FY 2014, the EEOC brought 133 merits lawsuits, including 105 individual
suits, 11 non-systemic class suits, and 17 systemic suits. The merits lawsuits
included direct suits and interventions alleging violations of the substantive
provisions of the statutes enforced by the EEOC and suits to enforce
settlements. Of the 133 lawsuits filed, 76 contained Title VII claims, 49
contained Americans with Disabilities Act (“ADA”) claims, 12 contained Age
Discrimination in Employment Act (“ADEA”) claims, two contained Equal
Pay Act (“EPA”) claims, and two contained Genetic Information NonDiscrimination Act (“GINA”) claims. The agency also filed 34 subpoena
enforcement actions.
ii. Although there has been a significant increase in the EEOC’s litigation of all
types of cases over the years, FY 2014 marked the largest filing of systemic
discrimination cases in the history of the EEOC. According to the Fiscal Year
2014 Performance and Accountability Report, which was posted by the EEOC
on November 17, 2014, by the end of FY 2014 the EEOC had 228 cases on its
active district docket; of which 31, or approximately 14%, were non-systemic
class cases and 57, approximately 25%, involved systemic discrimination
litigation.
iii. The top five states for EEOC lawsuits in FY 2014 were: Illinois (13), Texas
(11), Michigan (9), Georgia (7), and North Carolina (7).
iv. For FY 2010-2013, the EEOC recovered approximately $269 million in
damages and back-pay for 24,808 individuals of discrimination through its
litigation programs.
For FY 2014, the EEOC recovered $22.5 million
through the resolution of 136 merits lawsuits in the federal courts. Of the 136
resolutions, there were 87 Title VII claims totaling $15.3 million in recovery,
47 ADA claims totaling $3.7 million, 13 ADEA claims totaling $1.9 million,
five EPA claims totaling $125,000, and claims involving more than one
statute totaling $1.5 million. See U.S. Equal Employment Opportunity
Commission Fiscal Year 2014 Performance and Accountability –
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Management’s Discussion and Analysis. The EEOC also favorably resolved
approximately 93 percent of all district court resolutions thereby providing a
total of 1,593 individuals with monetary relief.
b. Charges filed with the EEOC
i. Every year the EEOC is contacted by approximately 200,000 individuals for
assistance - and approximately half of these individuals file charges of
discrimination against their employer. Of charges filed, approximately 28%
include allegations of disability discrimination.
ii. Specifically, in FY 2014, the EEOC received 88,778 charges of discrimination.
This is a decrease of almost 5,000 charges from FY 2013. In FY 2013, the
EEOC received 93,727 discrimination charges - 27.7% claimed discrimination
on the basis of disability.
c. EEOC Settlements
i. In FY 2014, the EEOC recovered $22.5 million through the resolution of 136
merits lawsuits, including $3.7 million from the resolution of 47 ADA claims.
With respect to systemic investigations, of approximately 260 investigations
conducted, the EEOC recovered $13 million through 78 settlements and
conciliations. In addition, the EEOC issued reasonable cause findings in 118
systemic investigations.
See U.S. Equal Employment Opportunity
Commission Fiscal Year 2014 Performance and Accountability Report.
ii. The EEOC also reported eight settlements of $1 million or more in FY 2014.
iii. One of the settlements involved a claim for failure to accommodate on the
basis of disability. According to the EEOC’s press release, an employer will
pay $1.35 million to settle a disability discrimination suit with the EEOC. The
EEOC’s suit against the employer alleged that the employer’s fixed leave
policy failed to consider leave as a reasonable accommodation, in violation of
the ADA. The EEOC argued that since the employer’s leave policy merely
tracked the requirements of the FMLA, employee leave was limited to a
maximum of 12 weeks. According to the EEOC, the employer’s policy meant
that employees who were not eligible for FMLA leave were fired after being
absent for a short time, and many more were fired once they were absent for
more than 12 weeks. Pursuant to the consent decree settling the suit, the
employer must now engage in an interactive process with employees covered
by the ADA, including employees with disability related to pregnancy, when
deciding how much leave is needed. The employer can also no longer require
employees returning from disability leave to present a fitness for duty
certification stating that they are able to return to work without any
restrictions.
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d. Private ADA Litigation
i. In 2013, plaintiffs filed 2,719 ADA lawsuits. The majority of the lawsuits
were filed in California (995 claims), Florida (816 claims) and New York
(125 claims).


No ADA lawsuits were filed in Alaska, Idaho, Montana, Nebraska,
North Dakota or Vermont in 2013.

ii. According to an article published by Seyfarth & Shaw, ADA case filings may
have reached over 3,800 cases in 2014. This article is available at
http://www.seyfarth.com/publications/ADA080514.
IV.

Definition of Disability
a. Under the ADA, an employee can show that he or she has a disability in one of three
ways:




He or she has a physical or mental impairment that substantially limits one or
more major life activity;
He or she has a record of such impairment; or
He or she is regarded as having such an impairment. See 42 U.S.C. §
12102(1).

b. A physical or mental impairment is defined in the regulations as: “any physiological
disorder or condition, cosmetic disfigurement, or anatomical loss affecting one or
more body system, such as neurological, musculoskeletal, special sense organs,
respiratory (including speech organs), cardiovascular, reproductive, digestive,
genitourinary, immune, circulatory, hemic, lymphatic, skin, and endocrine” or “any
mental or psychological disorder, such as an intellectual disability (formerly termed
“mental retardation”), organic brain syndrome, emotional or mental illness, and
specific learning disabilities.” 29 C.F.R. § 1630.2(h).
c. Major Life Activity
i. Despite the broad definition of impairment, not all impairments will qualify as
disabilities under the ADA. 29 C.F.R. § 1630.2(j)(ii).
ii. To qualify the impairment must substantially limit the ability of an individual
to perform a major life activity as compared to the general population. 29
C.F.R. § 1630.2(j)(ii).
iii. Major life activities include but are not limited to “caring for oneself,
performing manual tasks, seeing, hearing, eating, sleeping, walking, standing,
sitting, reaching, lifting, bending, speaking, breathing, learning, reading,
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concentrating, thinking, communicating, interactive with others, and working.”
29 C.F.R. § 1630.2(i).
d. Record of Impairment
i. In general, individuals with a history of a qualifying disability, such as cancer
that is in remission, are covered by the ADA. 29 C.F.R. § 1630.2(k).
ii. Under the regulations, an individual with a history or a substantially limiting
impairment may be entitled to a reasonable accommodation if needed and
related to the past disability. Id.
e. Regarded as Having an Impairment
i. Employees who are “regarded as” or perceived to have a physical or mental
impairment regardless of whether or not the impairment affects or is perceived
to affect a major life activity are protected by the ADA. 29 C.F.R. § 1630.2(l).
ii. Employers are not required to provided reasonable accommodations to
employees who are “regarded as” having a physical or mental impairment.
29 C.F.R. § 1630.2(g)(3). To be entitled to a reasonable accommodation
individuals must show an impairment that substantially limits a major life
activity or record of such impairment. Id.
iii. Prohibited actions with respect to a perceived disability include refusal to hire,
demotion, placement on involuntary leave, termination, harassment and
discrimination. 29 C.F.R. § 1630.2(l).
iv. In some cases, a claim based on the “regarded as” prong of the definition of
disability may be defensible if the employer is able to demonstrate that the
alleged impairment is both “transitory” and “minor.” 29 C.F.R. § 1630.15(f).
f. Recent Case Law Regarding the Definition of Disability
i. EEOC v. Resources for Human Development, Inc., 827 F.Supp.2d 688 (E.D.
La. 2011) The district court denied the employer’s motion for summary
judgment holding that severe obesity is a disability under the ADA and does
not require proof of a physiological basis therefor. The court held that the
requirement for physiological cause is only required when the charging
party’s weight is within a normal range.
ii. Other courts have held that obesity is only considered a disability under the
ADA when caused by an underlying physiological condition. See Anderson v.
Macy’s, Inc., 943 F.Supp.2d 531 (W.D. Pa. 2013); EEOC v. Watkins Motor
Lines, Inc., 463 F.3d 436, 441 (6th Cir.2006) (holding that non-physiological
morbid obesity is not an impairment under the ADA, but morbid obesity
6

caused by a physiological disorder may be an ADA impairment); Cook v.
State of Rhode Island, Dep't of Mental Health, Retardation, & Hosps., 10 F.3d
17 (1st Cir.1993) (court finding an ADA impairment where an obese woman
established through expert testimony that her obesity was caused by a
physiological condition); Francis v. City of Meriden, 129 F.3d 281, 286 (2d
Cir.1997) (holding, under the ADA, “obesity, except in special cases where
the obesity relates to a physiological disorder, is not a ‘physical impairment’
within the meaning of the statutes”).
V.

Disability discrimination
a. Under the ADA, disability discrimination occurs when an employer or entity covered
by the ADA treats a qualified individual with a disability, who is either an employee
or applicant for employment, unfavorably due to his/her disability.
b. Employers are required to reasonably accommodate disabled employees and job
applicants, unless such accommodation would cause the employer undue hardship.
c. Included in the definition of discrimination under the ADA is the failure to provide a
“reasonable accommodation to the known physical or mental limitations of an
otherwise qualified individual with a disability who is an applicant or employee,
unless such covered entity can demonstrate that the accommodation would impose an
undue hardship…” 42 U.S.C. § 12112.
d. Undue hardship ultimately means that accommodating the employee or potential
employee would be too difficult or expensive to provide when considered in
conjunction with the employer’s size, financial resources, and needs of the business.
e. The ADA does not require an employer to lower its standards or fundamentally alter
the program to accommodate the disability; as there is no duty to provide
accommodations that are unduly burdensome. 42 U.S.C. §12111(10) (A); see also
Wynne v. Tufts Univ. Sch. of Med. 932 F. 2d 19 (1st Cir 1991); Zukle v. Regents of the
Univ. of Cal, 166 F.3d 1041, 1048 (9th Cir. 1999).
f. Furthermore, the ADA does not require an employer to accommodate employees who
are a threat to self or others or to accommodate individuals who use illegal drugs or
abuse alcohol. An individual, however, who is an alcoholic and can perform his or
her job duties and does not pose a threat to the property or safety of self or others is
protected.
g. It should be noted that while the employer is required to accommodate employees or
potential employees, the employer is not required to provide the exact
accommodation that the employee or potential employee requests. Further, the
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employer is generally not required to provide a reasonable accommodation unless the
employee with the disability has requested an accommodation.
h. Practice Pointers
i. Develop formal policies and procedures for supervisors and managers to
follow if a request for accommodation is received. Share this policy with
employees.
ii. Train managers and supervisors on proper questions and comments during key
processes such as hiring and when conducting employee evaluations.
iii. Teach and instruct employees to handle each accommodation request on an
individual basis and avoid generalities of any sort.
iv. The Job Accommodation Network (JAN) provides free consulting services to
employees seeking accommodation ideas as well as a helpful website
available at http://askjan.org/soar.
VI.

Mental Health Disabilities
a. The National Institute of Mental Health reports that approximately one in four adults
in the U.S., or approximately 57.5 million adults, suffer from a mental health disorder.
b. Mental health disorders are even more prevalent amongst attorneys. In a study
conducted by researchers at John Hopkins of 12,000 individuals in more than 25
occupations, attorneys were found to have the highest rate of mood disorders. In fact,
attorneys, when compared to the other occupations, were found to have more than
three times the average rate of mental illness than in other professions, including
anxiety disorders, mood disorders, schizophrenia, dementias, and eating disorders.
c. Although the ADA was enacted to prevent both physical and mental disability
discrimination in the workplace, the statute as applied to physical disabilities received
the most attention, and consequently there has been significant progress within the
workplace to accommodate individuals with physical disabilities. Nonetheless, while
mental disorders have significantly increased in the U.S. population over the last few
decades, significantly less progress has been made to accommodate individuals with
mental disabilities in the workplace. As a result, allegations of employment
discrimination by individuals with mental impairments has become the second largest
source of ADA charges received by the EEOC.
d. Accommodations for Job Applicants
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i. With respect to job applicants, reasonable accommodations are modifications
or adjustments to the job application process that enable qualified applicants
with disabilities to be considered for the position. 29 C.F.R. § 1630.2(o).
ii. Examples of accommodations for applicants include providing someone to
read or interpret application materials, modifying tests or training materials, or
replacing a written test with a more expansive interview.
iii. In a June 11, 2012 informal discussion letter from the EEOC, the EEOC
reiterated its position that if a job requirement of a high school diploma
“screens out” individuals who are unable to graduate from high school
because of learning disabilities, employers may be in violation of the ADA if
they fail to provide a reasonable accommodation. For example, the EEOC
suggests a reasonable accommodation of allowing disabled individuals to
establish their ability to do the job through some means other than a high
school diploma. See EEOC Information Discussion Letter, ADA & Title VII:
High School Diploma Requirement and Disparate Impact, dated June 11, 2012,
available
at
http://www.eeoc.gov/eeoc/foia/letters/2012/ada_title_vii
_diploma_disparate_impact.html.
e. Accommodations for Employees
i. Reasonable accommodations for employees are modifications or adjustments
to the work environment or job circumstances that are provided to disabled
employees who are qualified to perform the essential functions of the position
with or without the reasonable accommodation. 29 C.F.R. § 1630.2(o).
ii. According to the EEOC, examples of reasonable accommodations for
intellectual or mental health disabilities include:









Reduction or removal of distractions in the workplace;
Providing a tape recorder to record instructions as a reminder of steps
in a task;
Providing additional training;
Providing a modified work schedule or shift change;
Modify work station placement;
Reallocating marginal tasks to other employees;
Providing a job coach;
Providing assistance in understanding job evaluations or disciplinary
proceedings.

iii. Recent Cases


McElwee v. Cty. of Orange, 700 F.3d 635 (2d Cir. 2012) Employer
was entitled to summary judgment finding where employee failed to
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show that any proposed accommodations were plausible and employer
had legitimate non-discriminatory reason for terminating employee. It
was uncontested that the employer had received numerous complaints
from female employees about the employee in question and that the
employee in question followed and inappropriately stared at female
employees. The employee claimed his behavior was the result of his
Pervasive Developmental Disorder and could have been
accommodated. Employee’s suggested accommodations were (1)
particularized therapy to help him behave more appropriately in the
workplace and (2) education for the employee’s female co-workers to
help them understand the employee’s disability. The Court declined to
find that these were reasonable accommodations holding that there
was no indication that further therapy would solve the issue and that it
was unreasonable as a matter of law to require others to tolerate
misconduct.


Diaz v. City of Philadelphia, 565 Fed. Appx. 102 (3rd Cir. 2014)
Employer’s reasonable accommodation of an unpaid medical leave of
absence and FMLA leave to allow police officer to continue treatment
for PTSD was not unreasonable even though police officer identified
several positions that she would have preferred over the
accommodation she received. PTSD stemmed from sexual harassment
she was victim to as a police officer in another district years before.



Hill v. Walker, 737 D.3d 1209 (8th Cir. 2013) Court held that Family
Service Worker, who suffered from depression and anxiety, could not
demand, as a reasonable accommodation, to be removed from a
particularly stressful case. The court held that the employee’s request
to pick and choose her cases was inconsistent with the nature of her
position. Additionally, the employer did offer other ways of dealing
with the difficult case including special staffing and supervisor
accompaniment on visits.



Goonan v. Fed. Reserve Bank, 916 F.Supp.2d 470 (S.D.N.Y. 2013)
Court refused to dismiss employee’s claim for disability discrimination
where employer’s proposed accommodations would not have
accommodated employee’s disability and were therefore unreasonable.
Employee was working two blocks from the World Trade Center on
September 11, 2001 and continued to suffer from PTSD and recurrent
major depression as a result. His condition was exacerbated by his
commute which required him to walk past the World Trade Center site.
Plaintiff requested, as a reasonable accommodation, permission to
move to another building of the employer or to telecommute. The
employer refused this accommodation offering instead a different
cubicle, limiting exposure to the windows facing the site, a white noise
machine, and dividing larger assignments into smaller tasks.
10



Reed v. Jefferson Parish School Bd., 2014 WL 1978990 (E.D. La.
2014) Employee’s request for additional two weeks of leave was at
least a potentially reasonable accommodation sufficient to move case
past summary judgment. Employer denied employee additional leave
and terminated her despite documentation from employee’s
psychiatrist refusing to clear her to return to work until two weeks
after her allotted leave time. The court held that while attendance had
been recognized as an essential job function, limited leave can be a
reasonable accommodation.

iv. Additional resources are available on the websites for the U.S. Department of
Labor and the EEOC, and the Job Accommodation Network. Below are some
specific articles pertaining to reasonable accommodations for mental health
disabilities.

f.



“Maximizing Productivity: Accommodations for Employees with
Psychiatric Disabilities”, available at http://www.dol.gov/odep/pubs/
fact/psychiatric.htm



“Questions & Answers about Persons with Intellectual Disabilities in
the Workplace and the Americas with Disabilities Act (ADA),
available at http://www.eeoc.gov/laws/types/intellectual_disabilities.
cfm

Interactive Process
i. The EEOC regulations interpreting the ADA place the initial burden of
requesting an accommodation on the employee. See, e.g., Judge v. Landscape
Forms, Inc., 2014 WL 6610470 at * 3 (6th Cir. 2014) (internal citations
omitted).
ii. Once the employee has made the request, the employer has the duty to engage
in an “interactive process” to identify the issues resulting from the disability
and potential reasonable accommodation. E.E.O.C. v. LHC Group, Inc., 2014
WL 7003776 (5th Cir. 2014); but see E.E.O.C. v. Kohl’s Dept. Stores, Inc.,
2014 WL 7235050 (1st Cir. 2014) (holding that the 1st Circuit does not regard
an employer’s participation in the interactive process as an absolute
requirement under the ADA).
iii. There are no “magic words” an employee must use to request a reasonable
accommodation and the employee is not required to identify the ADA or use
the phrase “reasonable accommodation.”
iv. Recent Cases
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VII.



E.E.O.C. v. Kohl’s Dept. Stores, Inc., 2014 WL 7235050 (1st Cir.
2014) Court held that if an employer engages in the interactive process
with the employee in good faith but the employee fails to cooperate,
the employer cannot be held liable for failure to provide a reasonable
accommodation.



Spurling v. C&M Fine Pack, Inc, 739 F.3d 1055 (7th Cir. 2014) While
an employer’s failure to engage in the interactive process alone is not a
basis for liability, if that failure prevents identification of a reasonable
accommodation it is actionable.

Intermittent Disabilities and Pregnancy Discrimination
a. Intermittent and Short-Term Disabilities
i. Under the ADAAA, an impairment that is episodic or in remission is deemed
a disability if it would substantially limit a major life activity when active. 42
U.S.C. § 12102(4)(D).
ii. The EEOC regulations interpreting the ADAAA, published on March 25,
2011, reject any durational requirement for a disability, specifically stating
that “[t]he effects of an impairment lasting or expected to last fewer than six
months can be substantially limiting…” 29 C.F.R. § 1630.2(j)(1)(ix).
iii. This guidance is a departure from judicial precedent which had essentially
eliminated any protection under the ADA for “short-term” disabilities. See,
e.g., 942 F. Supp. 813, 820 (E.D.N.Y. 1996) (“The decisive weight of
authority holds that an impairment that prevents an individual from working
for a period of one month, and that is not expected to recur with similar
consequences in the foreseeable future, does not constitute a disability within
the meaning of the ADA.”)
iv. Summers v. Altarum Institute, Corp. 740 F.3d 325 (4th Cir. 2011)


The first federal circuit to address the ADAAA’s new provisions for
short-term disabilities was the Fourth Circuit in Summers v. Altarum
Institute, Corp. 740 F.3d 325 (4th Cir. 2011). While traveling for
work, plaintiff fell and sustained serious injuries to both of his legs.
Doctors instructed plaintiff that he would not be able to walk normally
for at least seven months while he recovered. While in the hospital,
the plaintiff contacted his employer about short-term disability benefits
and the possibility of working from home. The employer agreed to
discuss accommodations but suggested he take short-term disability
first and focus on getting well. A month and a half later, without any
additional discussion of accommodations, the employer terminated
plaintiff.
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Employee filed suit in the Eastern District of Virginia asserting failure
to accommodate and wrongful termination claims. He argued that the
serious injuries he sustained to both legs were sufficient to fall under
the “actual disability” prong of the definition of disability. The district
court dismissed both clams holding that even though the employee had
sustained a very serious injury it did not rise to the level of disability
because it was temporary and expected to heal within a year.



The Fourth Circuit disagreed, holding that “the absence of appellate
precedent presents no difficulty in this case: [Employee] has
unquestionably alleged a disability under the ADAAA sufficient to
survive a Rule 12(b)(6) motion.”



In reaching this holding the Fourth Circuit acknowledged that under
pre-ADAAA precedent temporary disabilities were not covered, but
through the ADAAA Congress specifically sought to expand the
definition of disability so as to reverse the narrowing effect of prior
judicial precedent.



In its decision, the Court relied heavily on the EEOC regulations
giving them Chevron deference and finding they were reasonable
interpretations of the statute.

v. Gogos v. AMS Mechanical Systems, Inc. 737 F.3d 1170 (7th Cir. 2013)


The Seventh Circuit has also addressed the issue of “transitory”
disabilities. Gogos v. AMS Mechanical Systems, Inc. 737 F.3d 1170
(7th Cir. 2013). The employee, a pipe-fitter with over forty years
experience, had taken medication to reduce his blood pressure for
more than eight years. One month after starting with a new employer
he began having blood-pressure spikes that interfered with his vision.
While at work one day, he noticed his eye was red and requested
permission from his supervisor to seek immediate medical treatment.
As he was leaving, the employee stated to the general foreman that he
was going to the hospital because “his health is not very good lately.”
In response the foreman fired him.



The district court dismissed the action reasoning that the employee’s
medical conditions were “transitory” and “suspect” and therefore not
disabilities under the ADA.



The Seventh Circuit reversed holding that under the ADAAA a person
is disabled even if the impairment is “transitory and minor.” The
employee attributed his episode to his longstanding blood-pressure
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condition and the court noted that hypertension is an example of an
impairment that may be episodic.


According to the Seventh Circuit, despite the short duration of the
impairment, the relevant issue was whether the employee’s higher than
usual blood pressure and resulting vision impairments impacted a
major life activity when they occurred. Thus, because the episode
impaired two major life activities: the employee’s circulatory function
and eyesight, the employee had alleged a disability covered by the
ADA.

b. Pregnancy Discrimination
i. The Pregnancy Discrimination Act, passed in 1978, amended the definition of
discrimination on the basis of sex in Title VII of the Civil Rights Act of 1964
to include discrimination in employment “on the basis of pregnancy, child
birth or related medical conditions.” 42 U.S.C. § 2000e(k).
ii. While federal courts generally have held that pregnancy is not a disability
under the Americans with Disabilities Act, an employee may contend she is
“regarded as” disabled by her employer. The interplay between the Pregnancy
Discrimination Act and the Americans with Disabilities Act, therefore,
requires employers to be prepared to face a two prong approach by employees
alleging discrimination on the basis of pregnancy and related conditions.
iii. This interplay was recently before the United States Supreme Court in a case
argued in December of 2014. Young v. United Parcel Service, Inc., No. 121226.
iv. The U.S. Supreme Court was asked to review the dismissal of a claim of a
female delivery driver who was pregnant and sought accommodations in
lifting practices.
The employee could not fulfill the weight lifting
requirements for her job and had used all available family and medical leave.
She was forced to take an unpaid leave of absence and eventually lost her
medical coverage. After giving birth, she resumed work, but claimed to be the
victim of gender and disability based discrimination under both the Americans
with Disabilities Act and Pregnancy Discrimination Act.
v. In moving for summary judgment, UPS argued that the employee could not
demonstrate that any decision made by the employer was based on her
pregnancy. Rather, UPS argued it treated her no differently than any other
similarly situated co-worker. Because the pregnancy did not constitute a
disability, and her treatment was no different than others, UPS argued it had
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no obligation to accommodate the employee. The district court granted
summary judgment in favor of UPS, and the United States Court of Appeals
for the Fourth Circuit affirmed.
vi. As would be expected, these lower courts utilized the Title VII burden shifting
analysis under McDonnell Douglas Corporation v. Green, 411 U.S. 792
(1973), and concluded that there was no direct evidence of discrimination, that
the employee could not identify similarly situated comparators who received
more favorable treatment, and that the employee could not show that UPS’s
non-discriminatory rationale was pre-textual.
vii. While analyzing the claim in part under the Americans with Disabilities Act,
the courts looked at the Pregnancy Discrimination Act in a significant way,
addressing the extent to which the Pregnancy Discrimination Act is violated
because persons who were not pregnant may not be affected in a similar
manner. It was argued that light duty work should have been made available
when possible to the pregnant worker just like any other worker. The facts,
however, did not support the availability of light duty work for all workers
who were similarly unable to perform their duties. That is, the policy was
found to be at least facially neutral and consistent with legitimate business
practices and not considered evidence of a discriminatory animus toward
pregnant workers. There were significant comments distinguishing the
requirements for light duty for work related injuries and non-work related
conditions.
viii. As explained above, the ADAAA did make it easier for an employee to
establish a medical condition as a covered disability. Those amendments also
broadened the scope of persons covered by the Americans with Disabilities
Act generally. A pregnant employee, however, must still demonstrate that
there would be no undue hardship to an employer and that the treatment of the
pregnant individual is, in fact, the same as treatment of persons with nonpregnancy related conditions.
ix. It is clear of late that the EEOC is focusing on the pregnancy discrimination
category as well. The approach of the agency is that the employee alone is
responsible to make the decisions regarding whether she should remain
employed during her pregnancy. The number of pregnancy related lawsuits
filed by the EEOC is on the rise with nearly 50 suits filed since FY 2011. See
Fact sheet on recent EEOC pregnancy-discrimination litigation, available at
www.EEOC.gov/laws/guidance/pregnancy_fact_ sheet_litigation.cfm Nearly
$3.5 million has been recovered by the EEOC for pregnancy related claims.
Id.
x. The Supreme Court’s anticipated decision in Young v. United Parcel Service,
Inc. may have an impact on this increased focus by the EEOC, depending on
the outcome of the case. In the interim, employers should continue to
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carefully assess policies and practices regarding pregnant employees and
ensure consistency in treatment of all employees for medical related
conditions.
c. EEOC Enforcement Guidance on Pregnancy Discrimination and Related Issues
(“Guidance”)
i. Two weeks after the Supreme Court granted certiorari in Young v. United
Parcel Service, Inc., the EEOC issued a guidance on pregnancy discrimination
which specifically addressed “light duty” and Young.
ii. The Guidance was approved by a 3-2 vote. Commissioners Constance Barker
and Victoria Lipnic voted against the Guidance.
iii. The Guidance explains the EEOC’s position concerning the protections
afforded by the PDA and ADA to pregnancy and pregnancy related conditions
and how the EEOC will enforce those protections.
iv. According to the Guidance, the EEOC believes that pregnant and lactating
employees are entitled to reasonable accommodations under the PDA and
ADA.
v. The Guidance specifically states:


The Commission rejects the position that the PDA does not require an
employer to provide light duty for a pregnant worker if the employer
has a policy or practice limiting light duty to workers injured on the
job and/or to employees with disabilities under the ADA. Some courts
have reached this conclusion based on the premise that employees
covered by such policies are not proper comparators to the pregnant
worker for the purposes of the McDonnell Douglas analysis. This
analysis is flawed because it rejects the PDA's clear admonition that
pregnant workers must be treated the same as non-pregnant workers
similar in their ability or inability to work.
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1. INTRODUCTION
Some still view regulation of the insurance industry in the United States as best left to
state authorities–where it has been since the mid-1850s when the first state insurance
commissioner was appointed. Since that time, state insurance departments have had almost
exclusive regulatory control on insurance rulemaking and marketplace supervision within the
U.S. Lending support to the state-based system is the economic reality that, during this period
of state-based insurance regulation, the U.S. has been one of the most important and largest
insurance markets in the world, with 27% of the world insurance market by premium volume. 1
Other countries have established and implemented their own insurance regulatory systems with
similar overall goals of solvency and consumer protection, but with different laws and
processes. Because of the longstanding dominance of the U.S. regulatory model, however,
other countries’ methods of approaching insurance regulation have been less important in the
U.S.
Despite the seeming perpetuity of the U.S. insurance regulatory system, recently both
domestic and international forces have exerted pressure on regulators and other governmental
entities to make significant changes to the existing system. These proposed changes include
sweeping modifications to the operation of the system on the state, federal, and international
level, including the redistribution of regulatory authority. These changes have introduced an
unprecedented level of disruption into the traditionally stable insurance market.
Adding to the complications associated with the ubiquity of changes to the regulatory
system under consideration is the interdependence of the concepts being considered for
change. A change in any one area cascades implications for other changes, akin to when the
echoes from the noise of an avalanche on one mountain cause the initial cap breaks for
avalanches elsewhere on the mountain range. Eventually, the changes will reverberate along
the entire industry, both domestically and internationally. At the risk of oversimplifying some
concepts, this paper will try to avoid a discussion about how the impact of one change has
affected another and will try to keep some of the concepts isolated. Yet, the regulatory changes
that have occurred recently and that are under development are interrelated.
2. HISTORY OF THE DYNAMIC
In 1945, Congress enacted the McCarran-Ferguson Act (McCarran-Ferguson), which
reserved to the states the sole authority to regulate and tax the business of insurance. Under
McCarran-Ferguson, federal agencies may not interfere with state-based authority on insurance
matters unless Congress specifically provides for federal action. The state-based regime,
having been so well entrenched and supported for over 140 years by the National Association of
Insurance Commissioners (NAIC)2, has seemed to be impenetrable and has successfully
avoided federal intervention on numerous occasions.
Despite its long history, the state-based system has been criticized for years both within
the U.S. and abroad. The state-based system, while successful on so many levels for so long, is
often criticized as being complex, inefficient and resistant to change. The NAIC, whose
membership is composed of state insurance commissioners, has developed widely adopted
model laws and has established an accreditation program for solvency regulation. Despite these
1
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efforts, critics have argued that the state-based system results in significant duplication and
inconsistencies among states. In its report on “How to Modernize and Improve the System of
Insurance Regulation in the United States” (Modernization Report) the Federal Insurance Office
(FIO) “recognized uniformity as a central concern” with respect to the current system of
insurance regulation in the United States.3
Although criticisms concerning the state-based system are far from novel, there is a new
sense of urgency among worldwide regulators that the regulatory system must change. Recent
events have disrupted the status quo, and the insurance industry is already seeing a spate of
new regulatory requirements implemented at a relatively rapid pace. Some of these new
requirements are a direct result of what has been happening on the international front and are
forcing insurers to rethink how they conduct their business.
The forces influencing regulation, both in the United States and abroad, are now much
less defined than they were a decade ago. How insurance will be regulated in the future is in the
concept, testing and planning stages more than in the implementation stages. But the
anticipated changes will become more concrete and certainly will be dramatic as time moves
on. Today, uncertainty about the future of regulation – from fundamental concepts like
accounting systems to the scope of a regulator’s authority – is bringing a material level of
disruption to the very industry that manages financial disruption for others. The impact of this
growing uncertainty is being felt in all aspects of the insurance industry, in the U.S. and abroad,
across all lines of business.
3. SEEDS OF DISRUPTION
3a. Globalization
There is no question we live in an increasingly global economy, but insurance has
traditionally and, until relatively recently, been a very local matter. Even today, in many
countries and for many insurance buyers in the U.S., insurance is often purchased from a local
or regional insurer. Many insurance companies operate in only one state or in just a handful of
states in a geographic region. Increasingly, however, we see large U.S. insurers expanding into
foreign markets and we see foreign insurers acquiring U.S.-based insurance groups.
This trend of moving into international insurance markets is attributable, at least in part
to the changing demographics in the U.S. and Europe as contrasted with Asia, South America
and Africa. The economies of the U.S. and Europe are mature and their populations are aging,
decreasing demand for many types of personal and commercial insurance products and
reducing opportunities for growth.
In contrast, populations in Asian and African countries are young and growing, creating
or expanding markets for auto insurance, life insurance, micro-insurance and other products. At
the same time, emerging and growing economies in those parts of the world present new
opportunities for commercial insurance. While the U.S. has traditionally been a dominant
insurance market, its position will be challenged by its aging population and the emergence of a
viable middle class and industrial growth in countries that have been viewed as less developed.

3
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3b. 2008 Financial Crisis
A direct consequence of the 2008 crisis, and AIG’s role in the crisis, was the enactment
of the Dodd-Frank Act, which was intended to impose regulatory reform in both banking and
non-banking sectors of the financial services industry, including insurance. The leaders of the
G-20 countries have also reconstituted the old Financial Stability Forum, re-naming it the
Financial Stability Board (FSB), and charging it to address vulnerabilities and to develop and
implement strong regulatory, supervisory and other policies, in the interest of financial stability.
The FSB has had significant influence in the development of regulatory standards for the
oversight of both large, internationally active insurance groups and international insurers that
have been designated as systemically risky.
Insurance regulators, in the U.S and elsewhere, recognized their inability to fully
understand the activities of non-insurance entities in large insurance groups, much less the
ability to actually regulate such entities. In the U.S., regulators have also recognized their
general lack of authority over insurance entities that are not licensed in their state. Thus, the
concept of “group supervision” – the ability to examine, if not directly regulate, the entire group –
has become an urgent goal for most, but not all regulators.
3c. Lloyd’s of London Crisis
In the early 1990s, Lloyd’s, as a market, faced solvency issues largely resulting from
long-tail liabilities such as asbestos. State insurance regulators worked with their foreign
counterparts to fashion a remedy for the liabilities. During the crisis, and the subsequent
restructuring of Lloyd’s, regulators recognized the interconnectedness of their respective
insurance markets and saw a need to share information and work together. As a result, several
forward-thinking regulators established the International Association of Insurance Supervisors
(IAIS). The IAIS was largely funded initially by the NAIC. Oddly, many see the IAIS as
advancing its own agenda and some state-based regulators even see the IAIS as a competing
organization to the NAIC.
3d. Non-insurance and Non-traditional Activities of Insurers
As a result of AIG’s role in the financial crisis, insurance regulators around the world
realized they needed to understand the activities of insurance groups that are neither insurance
nor traditional activities of insurers. Some of AIG’s financial activities, blamed for AIG’s role in
the financial crisis, were not in fact insurance activities nor were they conducted by an insurance
company. Regulators have realized they need to have information about the insurance group as
a whole, and not just about the insurance companies operating within the group.
4. VOCABULARY OF MODERNIZATION
In an industry already overrun with acronyms, it is impossible to stay abreast of
modernization efforts unless one understands the new terms and concepts. A glossary of some
of the key terms is attached in Appendix A.
Some of the “new” terms are not really new, but their novelty arises from different use in
different regions of the world. For example, “prudential” has been used a great deal recently in
insurance regulatory discussions and papers, particularly with respect to international matters.
But until a few years ago, it was not a term that state insurance regulators used. The term
prudential is now being used more frequently in the U.S. In fact, the term was included in the
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Dodd-Frank Act in the section that gives the Federal Reserve regulatory authority over
“prudential” matters of the three insurance groups that have been designated as “systemically
important financial insurance groups.”
New terms are being created virtually overnight, injected into discussions that take on a
life of their own. For example, Global Risk Based Insurance Capital Standards (ICS) refers to
the idea that one standard can be established to apply to all insurers and internationally active
insurance groups regardless of where the group or its insurance companies are based. Higher
Loss Absorption Capacity (HLA) is a new measure of capital for companies designated as
systemically risky to the global economy.
Many of the new terms and concepts are confusingly similar, even for an experienced
regulatory professional. For example, the Financial Stability Board is an international body that
was established by the G-20 (as a successor to the Financial Stability Forum) with a broad
mandate to promote financial stability. It also is the body that designates global financial
institutions, including insurance groups, as systemically risky. Nine insurance groups have been
designated by the FSB as global systemically important insurers (G-SIIs).
In the U.S., the body that designates financial institutions as systemically risky is the
Financial Stability Oversight Council (FSOC). Three insurance groups have been designated as
“systemically important financial institutions” (SIFIs). It should be noted that the U.S. is
represented on the FSB by the U.S. Department of the Treasury, the Securities and Exchange
Commission, and the Federal Reserve – all three of which also serve on FSOC.
Finally, to add to the confusion, the IAIS has a committee called the Financial Stability
Committee (FSC), which is tasked with developing a strategy for promoting global financial
stability, coordinating IAIS activities with the FSB and the G-20, and analyzing financial stability
issues.
5. GOVERNMENTS AND ORGANIZATIONS
There are some organizations and governments that have major roles in the
modernization of insurance regulation on the global stage.
As the largest insurance market in the world, the U.S. is an important factor in
developing international standards. However, the strength of the U.S. position is complicated by
the fact that there are 56 insurance commissioners in the country (50 states, the District of
Columbia and five territories) and each one regulates the industry a bit differently. Differences
exist for many reasons – political, custom and geographic, among others. Regardless of the
reasons, the end result is that there is no unified regulatory voice to speak on the behalf of the
U.S.
The NAIC is a private membership organization whose members’ views are diverse and
thus it can rarely speak on behalf of all U.S. insurance regulators. State regulators rarely reach
unanimity on any issue. While FIO is authorized to establish federal policy on international
insurance issues and to represent the U.S. at the IAIS, the fact is it does not have any
regulatory authority and cannot speak as a regulator, adding to the complexity of regulation of
the biggest insurance market in the world. Not having one voice in recent years, the NAIC and
FIO have had very different views on the way forward and there has even been disharmony
among the state based regulators.
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Contrast the U.S with the European Union (EU), which managed to enact a new riskbased regulatory scheme called Solvency II. The road to getting Solvency II implemented has
been long and rocky but it is set to go into effect in 2016. While it was an arduous process, the
different countries in the EU – not different states in the same country – managed to get it done.
Many expect to see the federal government play a larger role in insurance regulation in
the coming years. Already, with the designation of three insurance groups as SIFIs, the Federal
Reserve is involved in the prudential regulation of those three groups. FIO has assumed a
prominent leadership role at the IAIS, and is involved in some of the most important IAIS
initiatives – the development and testing of group capital standards and ComFrame, a common
framework for the supervision of internationally active groups. Many are expecting to see a
covered agreement negotiated in part by FIO that could preempt certain state reinsurance laws.
These actions and the authority provided in the Dodd-Frank Act suggest the role of the federal
government in insurance regulation will continue to expand.
An organization of regulators that has been in existence for only 20 years, the IAIS is at
the center of the development of international regulatory standards. Its members are regulators
from 140 different countries. The IAIS is charged with establishing criteria to identify insurers
that pose a systemic risk to the global economy and with developing appropriate policy
measures to deal with such companies.
Countries outside of the U.S. and the EU have influential roles as well. Bermuda, for
example has been working to implement appropriate requirements so that its regulatory regime
will be deemed to be equivalent with the EU’s Solvency II. With the potential size of the Chinese
insurance market and some indications that foreign insurers may be allowed to do business
there under some circumstances means that the China Insurance Regulatory Commission may
have a more prominent role on the global stage. Other markets such as India are garnering
attention as well.
In the meantime, countries with emerging economies and growing populations present
market opportunities for U.S. and European insurers. Some proponents of common international
regulatory standards suggest that it will be important for the regulatory regimes of these
countries, which are often considered to be less robust, to be able to adopt already established
and globally accepted regulatory standards.
Finally, the role of the leaders of the G-20 countries cannot be overlooked. In 2009, the G20 charged the FSB with establishing global regulatory policies for different financial sectors,
including insurance, in an effort to avoid another financial crisis. Part of this charge is to identify
those companies that may present systemic risk and to develop regulatory mechanisms
manage such risk. The FSB has set the policies and the IAIS, a member of the FSB, is
developing the necessary criteria to identify those companies and the regulatory policy
measures to manage the risks.
6. INTERNATIONAL, STATE AND FEDERAL MODERNIZATION INITIATIVES
An overview of insurance regulation from an international perspective can be attained by
examining what other countries are doing to regulate their insurance industries and
understanding the effects of regulation in other countries. The interrelationship of many
countries approach to insurance regulation, however, requires looking at both several individual
countries’ laws and the interplay of how the laws collectively impact the insurers at issue.
Adding to the complexity of the analysis is each insurer’s unique profile.
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6a. European Union – Solvency II
The EU has established a regulatory process called Solvency II. Solvency II predates
the financial crisis of 2008 and has been under development for many years. Solvency II will
move European insurance regulation from prescriptive to more risk-focused methodologies that
can be tailored to individual insurers. It has implications for the U.S. because many U.S.-based
companies do business in the EU or are owned by EU companies. If the U.S. regulatory
scheme is not eventually deemed “equivalent” to Solvency II, U.S. based insurers could face
heightened regulatory requirements. Part of the great uncertainty for insurers and regulators in
the U.S. is the consequences that may be imposed on U.S. insurers should the EU decide that
the U.S. regulatory system is not equivalent to Solvency II.
While U.S. regulators have not embraced Solvency II, often referring to its “untested”
status, they have embraced some of its components, including the concept of enterprise risk
management as a regulatory requirement. More specifically, state regulators have embraced,
and are now requiring insurers, to conduct an annual Own Risk and Solvency Assessment
(ORSA). This is an annual forward-looking self-assessment of an insurance group’s risks and
capital management. An ORSA reporting system is being developed in most states, but some
states have been slow to create laws that solidify the processes involved. Even in those states
that have codified ORSA, aspects of ORSA in the U.S. differ from how Solvency II addresses
ORSA.
6b. International Association of Insurance Supervisors
Following the financial crisis, the IAIS began to focus on macro prudential regulation as
requested by the FSB. This is new ground for the IAIS as it moves beyond its traditional role as
a regulatory standards setting organization and attempts to establish measurements to identify
systemic risk in the insurance sector. To accomplish this, the IAIS has developed a set of
Insurance Core Principles (ICPs) - international standards that, among other things, require the
identification and analysis of appropriate regulatory tools that would limit systemic risk and
provide support for early intervention when an insurer is in weak financial condition. As
discussed above, the IAIS has also been involved in establishing criteria for the identification of
G-SIIs and establishing a set of policy measures to apply to G-SIIs. 4 Collectively, these efforts
are an attempt to identify and manage systemic risk to the global economy.
6c. Financial Stability Board – International Monetary Fund
In order to verify a country’s implementation of regulatory guidelines and principles, the
FSB tasked the International Monetary Fund (IMF) with conducting assessments of each
country. These assessments are known as the Financial Sector Assessment Program (FSAP).
Essentially, the IMF sends a team to a country to interview and review. Each country receives
an evaluation. In recent years the U.S. insurance sector was criticized, among other things, for a
lack of regulatory oversight of corporate governance and for inadequate group supervision. A
country’s regulatory scheme is measured against the IAIS’ Insurance Core Principles (ICPs).
While states have moved to align regulatory requirements to comport with the ICPs, they have
not been entirely successful and it is questionable whether they ever will be fully aligned. It is
interesting to note that no state insurance regulator represents the U.S. on the FSB, and that
international regulatory standards, not laws, serve as the basis for the IAIS’ assessment of a
country’s insurance regulatory scheme.
4
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The IAIS is in the process of testing ComFrame – the common framework for the supervision
of internationally active insurance groups (IAIG), those doing business in at least three
countries. In the meantime, regulators from different countries have formed “supervisory
colleges” for many internationally active insurance groups, including several U.S.-based groups.
Through these colleges, participating regulators share information about the companies they
regulate with the goal of understanding the financial condition and business of each company in
the group, not just the companies that do business in their respective jurisdictions.
Working through the IAIS, regulators across the globe are attempting to find common
ground and establish regulatory standards and processes that can be implemented by all
member nations. A small group of representatives from the U.S. and EU conducted a study of
the similarities and the differences between their respective regulatory regimes and developed a
plan to bring the two regimes closer together – to “harmonize” their regulatory systems to the
extent possible. Regulators recognize that they have similar goals but different laws and
methods.
6d. U.S. Treasury – Federal Reserve Financial Stability Oversight Council
In the United States, the enactment of the Dodd-Frank Act brought significant changes
to insurance regulation. The Act created the FSOC and a process for designating certain
companies as systemically important. The designation of nonbank companies, such as AIG,
Prudential and MetLife means that those insurance companies are now subject to federal
regulation, a first in U.S. history. These insurers are still regulated by state insurance regulators,
but for the first time a federal agency, the Federal Reserve, has direct supervisory authority over
some insurance companies. Such dual regulation and the possibility that more insurance groups
could be designated systematically important generate significant regulatory uncertainty in the
industry, particularly among larger insurer groups and those with international exposures.
The Dodd-Frank Act authorized the creation of FIO. This office, part of the U.S.
Department of the Treasury, is led by a former insurance commissioner and is charged with
monitoring the insurance industry. The Director serves on the FSOC and represents the U.S. at
the IAIS. In fact, the FIO Director currently chairs the influential Technical Committee of the IAIS
– the committee in charge of developing many of the international regulatory standards,
including capital standards. The Treasury Secretary has the authority to work with the United
States Trade Representative to negotiate covered agreements with foreign nations or regulatory
bodies with respect to prudential international insurance issues. The FIO Director has the
authority to preempt state laws that are inconsistent with any such covered agreement.5 While
no covered agreements are in effect, one concerning collateral requirements for foreign
reinsurers is under discussion and could potentially preempt state insurance laws on the
subject.
7. COMPLICATIONS ASSOCIATED WITH CREATING A WORLDWIDE SYSTEM
7a. Confidentiality
The ability to coordinate efforts and share information cross-border is essential for the
supervision of insurance groups that do business in multiple countries. While regulators seem
5
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willing to share information, the lack of consistency in confidentiality laws can be an obstacle.
The legal authority to keep information confidential varies among countries. The IAIS has
developed an extensive validation process of a jurisdiction’s authority and confidentiality laws
before allowing a country to sign a Multilateral Memorandum of Understanding concerning the
sharing of information.
7b. Accounting Systems
For regulators to view an internationally active insurance group holistically, they must be
able to understand the implications of the company’s financial condition regardless of the
country of operation. The fact that Europe and the U.S., for example, use different accounting
systems makes this difficult for regulators. This is particularly true as regulators grapple with
determining the necessary capital requirements for G-SIIs, companies that may pose systemic
risk to the world economy should they get into financial trouble. Regulators are struggling with
how to value assets and weigh the riskiness of investments and non-insurance activities
because different accounting systems measure these things differently. Insurers in the U.S. file
financial statements using Statutory Accounting Principles (SAP) and publicly traded companies
also use Generally Accepted Accounting Principles (GAAP), but other countries use different
systems such as International Financial Reporting Standards (IFRS). As of now, the U.S.
systems have not been reconciled with IFRS.
7c. Inherent Differences in Regulatory Focus
Another sticking point in implementing effective cross-border regulation of international
groups is the fact that U.S. insurance regulators historically and currently regulate at the
underwriting company level and not the group level. This means that a state regulator does not
have legal authority over insurance companies that are not licensed or doing business in that
state. Nor do state regulators have authority over non-insurance entities in an insurance group.
Capital and surplus requirements and insurers’ business practices are also regulated at the
individual company level and not at the group level. While regulators in the U.S., unlike some of
their European counterparts, have not sought regulatory authority over a group, they recognize
they need to understand the financial condition and risks of the entire group.
7d. Lack of a Single Regulatory Voice in the U.S.
The structure of the U.S. state-based system of insurance regulation complicates the
global adoption of common regulatory standards. There is no single regulatory body that
represents the U.S. on international insurance matters. Although FIO is tasked with representing
the U.S. at the IAIS, and with developing federal policy on international insurance matters, it has
no regulatory power and cannot impose its will on the states. The real stumbling block, however,
is the fact that every state, and the District of Columbia, must enact laws to adopt any agreedupon standards. Trying to get all 56 jurisdictions to take the same action can be challenging if
not impossible.
8. EXPECTED DEVELOPMENTS IN NEXT TWO YEARS
State insurance regulators can be expected to adopt as many of the international
standards as seem reasonable. They will try to come into alignment as much as possible. We
can expect to see resistance to the capital standards that are currently under development and
the imposition of capital standards at the group level. State insurance regulators are not likely to
give up capital requirements and regulatory responsibility at the legal entity level as this form of
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regulation is seen as critical for consumer protection and the system has been in place for over
a century. The U.S. insurance industry is resistant to having to satisfy capital requirements at
both the group and legal entity levels.
We can also expect to see more federal involvement. The Federal Reserve was given
legislative authority late last year to tailor capital requirements for insurers rather than imposing
banking standards on insurance groups. FIO will proceed with prospects for a covered
agreement on reinsurance collateral and, regardless of its provisions; such an agreement is
likely to be inconsistent with current state laws.
9. IMPLICATIONS FOR INSURERS
All insurers in the U.S., large and small, internationally active or not, should expect to
feel the impact of the modernization of insurance regulations. During the first half of this decade,
some insurers, mostly the larger insurers within the United States, or those insurers with active
international profiles, have begun to realize the effect of this modernization. Many insurers
within the U.S., with predominately domestic concentrated business platforms, have not focused
on these developments. These insurers have assumed that the state-based regime will continue
to operate as the only system regulating their business. Even the most skeptical of U.S.
insurers, however, have now started to appreciate that changes affecting – until now only a
handful of – larger insurers have a significant chance to disrupt the U.S. time-tested system of
regulation for all insurers. The effects are already being felt as states implement ORSA and
other enterprise risk reporting requirements, new corporate governance standards, and enact
the legal authority necessary to examine and collect information from non-regulated entities in
an insurance group. Going forward, insurance companies must govern and manage risk at the
group level. Larger national insurance groups and those operating in multiple countries should
be aware of the capital standards and enhanced supervision that SIFIs and G-SIIs will
experience once the standards are more fully developed. There is reason to believe these
enhanced regulatory requirements may eventually “trickle down” to the rest of the insurance
industry.
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APPENDIX A: GLOSSARY
BCR: Basic Capital Requirements to be established by IAIS for G-SIIs by November 2014.
ComFrame: The common framework for group supervision for IAIGs developed by IAIS and
scheduled to be adopted at the end of 2018 and implemented by IAIS members thereafter.
ComFrame is currently being tested with several volunteer companies, including all G-SIIs.
Covered Agreement: A bilateral or multilateral agreement regarding prudential measures with
respect to the business of insurance or reinsurance that is entered into between the United
States and one or more foreign governments, authorities or regulatory entities. Covered
agreements are provided for in the Dodd-Frank Act and do not require Congressional approval.
The FIO Director may decide that a covered agreement preempts state insurance laws.
Dodd-Frank: The Dodd-Frank Wall Street Reform and Consumer Protection Act of 2010.
ERM: Enterprise Risk Management.
FACI: The Federal Advisory Committee on Insurance provides advice and recommendations to
assist FIO in carrying out its statutory authority. FACI members include state insurance
regulators, consumer advocates, academics and insurance company executives.
FIO: The Federal Insurance Office within the U.S. Department of the Treasury.
FSAP: The Financial Sector Assessment Program conducted by the International Monetary
Fund (IMF) and the World Bank to assess the financial sector regulatory frameworks of a
jurisdiction against the appropriate international standards (in the case of the insurance sector,
the ICPs).
FSB: The Financial Stability Board was reconstituted by the Leaders of the G20 countries in
2009 to be “a mechanism for national authorities, standard setting bodies, and international
financial institutions to address vulnerabilities and to develop and implement strong regulatory,
supervisory and other policies in the interest of financial stability. The U.S. is represented at the
FSB by the Department of the Treasury, the Securities and Exchange Commission (SEC) and
the Federal Reserve.
FSOC: Created by Dodd-Frank Act, the Financial Stability Oversight Council is charged with
monitoring of the stability of the U.S. financial system, identifying and responding to risks to the
financial stability of the U.S. and promoting market discipline. Its ten voting members include the
Secretary of the Treasury, the Chairman of the Federal Reserve Board of Governors, the
Comptroller of the Currency, the Director of the of Consumer Financial Protection Bureau, the
Chairman of the SEC, the Chairperson of the Federal Deposit Insurance Corporation, the
Chairperson of the Commodity Futures Trading Commission, the Director of the Federal
Housing Finance Agency, the Chairman of the National Credit Union Administration Board and
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an independent member with insurance expertise. Its five non-voting members include the
Director of the FIO, the Director of the Office of Financial Research (within Treasury), a state
insurance regulator, a state banking supervisor, and a state securities commissioner.
G-SIIs: Global Systemically Important Insurers designated by the FSB according to criteria
developed in coordination with IAIS. On November 6, 2014, the FSB announced that the nine
companies designated as G-SIIs in 2013 would retain that status in 2014. The FSB has delayed
any decisions on reinsurers and indicated that it will continue to develop the G-SII assessment
methodology in 2015.
Group Supervision: In the U.S., group supervision is the process of monitoring the financial
condition of an insurance group through a coordinated process among functional regulators,
including:
(i)
the establishment of procedures to communicate information regarding troubled
insurers with other state insurance departments;
(ii)
the participation on joint examinations of insurers;
(iii)
the assignment of specific regulatory tasks to respective state insurance
departments in order to achieve efficiency and effectiveness in regulatory efforts
and to share personnel resources and expertise;
(iv)
the establishment of a task force consisting of personnel from various state
insurance departments to carry out coordinated activities; and
(v)
coordination and communication of holding company system analysis. Group
supervision of IAIGs is conducted under ComFrame with similar purposes as in
the U.S.
Groupwide Supervisor: This term is used to identify the lead supervisor of a supervisory
college and the supervisor who coordinates the work of the college.
HLA: Higher Loss Absorbency capital requirements for G-SIIs to be developed for G-SIIs by
year-end 2015.
IAIG: An Internationally Active Insurance Group designated by FSB under criteria established
by the IAIS. To be an IAIG, a group must have premiums written in at least three jurisdictions;
the percentage of gross premiums written outside the home jurisdiction must be at least 10% of
the group’s total gross written premium; and total assets must be at least $50 billion or gross
written premiums must be at least $10 billion, on a rolling three-year average.
IAIS: The International Association of Insurance Supervisors, a voluntary membership
organization of regulators from 140 countries. FIO, the Federal Reserve, the NAIC and each
state is members of IAIS. Established in 1994, its objectives are to: promote effective and
globally consistent supervision of the insurance industry in order to develop and maintain fair,
safe, and stable insurance markets for the benefit and protection of policyholders; and to
contribute to global financial stability.
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ICPs: Insurance Core Principles developed by the IAIS as international insurance regulatory
standards that prescribe the essential elements of a supervisory (regulatory) regime in order to
promote a financially sound insurance sector and provide an adequate level of policyholder
protection.
ICS: Risk-based global Insurance Capital Standards to be developed by IAIS by year-end 2016.
Lead State: The lead regulator in U.S. of an insurance group. This may or may not be the
group-wide supervisor of an IAIG.
ORSA: The Own Risk and Solvency Assessment is an insurer’s internal assessment of its risks
and capital requirements. It is a forward-looking assessment that is tailored to the nature, scale
and complexity of an insurer or an insurance group.
Prudential Standards: Enhanced supervision and regulatory standards to be developed by the
Federal Reserve and applied to SIFIs. Under Dodd-Frank, the standards are to include riskbased capital requirements and leverage limits, liquidity requirements, overall risk management
requirements, resolution plans (“living will”) credit exposure report requirements and
concentration limits.
SIFI: A Systemically Important Financial Institution designated by the FSOC under Dodd-Frank.
These may be banks or non-banks. Three insurance groups have been designated as SIFIs.
Supervisor: Depending on the jurisdiction, the terms supervisor and regulator are often used
interchangeably.
Supervisory Colleges: Forums for cooperation and communication among regulators from
different countries who supervise parts of an internationally active international insurance group.
Regulators meet in person with company officials and review and share information about the
group.
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This material is not legal advice and should not be construed or used as a substitute for the
advice of an attorney. Any opinions contained herein are solely those of the authors.
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I.

INTRODUCTION.
Companies and organizations have been the victims of security and data breaches since

the late 90s, and unfortunately, as discussed below, the statistics are not showing a decline in
these breaches. As such, Section II of this article assesses security and data breaches, how
breaches are caused and the costs associated with breaches, and Section III discusses the federal
and state regulations and statutes that govern personally identifiable information (“PII”),
breaches relating to PII, notification relating to breaches and disposal requirements for PII.
Section IV addresses insurance risk and, more specifically, cyber risk, and Section V explains
the manner in which negligence actions are brought as a result of a security or data breach and
the limitations to those claims.
II.

DATA BREACHES.
Advances in technology over the past 10 years have drastically changed the way most

companies do business.

Today, companies operate almost exclusively through electronic

mediums and have an increasingly mobile work-force that use websites and intra-nets, who
advertise and communicate via social media etc. Most companies communicate through e-mail,
and, thus, electronic files have largely replaced paper files with lap-tops/tablets and mobile
phones to place sensitive data in the “Cloud”. Companies have always collected, maintained,
and utilized various types of confidential data and information. However, in today’s society, all
data has value to someone, whether it’s the company itself, a client, a customer, an employee of
the company or some other third-party. Additionally, many small to mid-sized companies
outsource the management of their computer networks, and, in many cases, the maintenance of
their data.
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Overtime, there have been three important changes in the information age: (1) most of the
data is now collected and maintained via electronic means; (2) the data is being exchanged and
manipulated via electronic mediums; and, (3) the data is more widely accessible – the workforce
is mobile, ergo so is the data.
Security and data breaches are not new occurrences, but the past few years have brought
many high profile data breaches in the national news. We need only look to Target and Home
Depot for the most recent examples of devastating data breaches. See John Winn & Kevin
Govern, Identity Theft: Risks and Challenges to Business of Data Compromise, 28 Temple J.
Sci. Tech. & Envtl. L. 49, (2009) (discussing data breaches as early as 1989 and data breaches of
networks at TJ Maxx/Marshalls, Barnes & Noble, Bank of America, Wells Fargo, Stanford
University, Princeton University, The Veterans Administration, Fannie Mae and the City of San
Francisco between 2007 and 2009); see also Matthew J. Schwartz, 6 Worst Data Breaches of
2011, Information Week, http://www.informationweek.com/news/security/attacks/232301079
(2011) (discussing significant data breaches in 2011, including Sony, Epsilon, RSA, Sutter
Physician Services, Tricare and Science Applications International Corporation (“SAIC”) and
NASDAQ). “A news report from the Privacy Rights Clearinghouse (“PRC”) notes 535 breaches
during 2011, involving 30.4 million sensitive records,” which brought the PRC’s total number of
reported data breaches in the United States from 2005 to 2011 to 543 million. See Schwartz, 6
Worst Data Breaches of 2011; see also The Top half Dozen Most Significant Data Breaches in
2011, Privacy Rights Clearinghouse, https://www.privacyrights.org/top-data-breach-list-2011
(December 16, 2011). This, however, should be viewed as a “conservative number” because the
PRC generally learns of data breaches when the breach receives media attention and many data
breaches do not. Id.
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The Ponemon Institute, a research think tank that “conducts independent research on
privacy, data protection and information security policy,” has “tracked endpoint risk in
organizations, the resources to address the risk and the technologies deployed to manage threats”
since 2010. See http://www.ponemon.org/ and Ponemon Institute, 2013 State of the Endpoint,
available at http://www.ponemon.org/library/2013-state-of-the-endpoint-1 (December 2012)
(hereafter cited as “State of the Endpoint”) (The 2013 State of the Endpoint study was sponsored
by Lumension and conducted by the Ponemon Institute.). The Ponemon Institute’s 2013 State of
the Endpoint study revealed that one of the top concerns relating to data breaches “is the
proliferation of personally owned mobile devices in the work place,” such as laptops, smart
phones, tablets and other mobile data-bearing devices because the devices are not secure. See
2013 State of the Endpoint, supra, at 1. Other risks to the security of a company’s data include,
but are not limited to, malware, cyber-attacks, “vulnerabilities in third-party applications,” “the
use of cloud computing infrastructure and providers,” “removable media” (i.e., CDs, DVDs,
etc.), “mobile/remote employees” and “negligent insider risk.” Id. at 1 and 5. Another risk
includes “spear-phishing” emails, which are sent to targeted individuals in hope that the
individuals will open the emails or click on the links contained within the emails creating a
“backdoor for the attacker to breach the targeted organization.” See Internet Security Threat
Report 2014, Symantec Corporation, 2013 Trends, Volume 19, at page 25, available at
http://www.symantec.com/security_response/publications/threatreport.jsp (April 2014) (hereafter
“Internet Security Threat Report 2014”).
The top three industries that were targeted in spear-phishing attacks in 2013 were: (1)
governmental entities; (2) professional service organizations and (3) non-traditional professional
services organizations. Id. at page 29. However, cyber related exposure is not just a problem for
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larger companies. According to a 2013 report by Symantec, in 2012 fifty percent (50%) of the
attacks were directed at businesses with less than 2,500 employees, with the largest segment
being companies with less than 250 employees. Id. at page 30. Hackers view smaller companies
as “easy targets,” as the companies often have less sophisticated security systems in place
protecting their data. Id.
Moreover, the costs associated with data and security breaches are high. Below several
risks faced by companies that have suffered data and security breaches are discussed.
A.

Financial and Reputation Risks.

In addition to the costs to the individual who has been a victim of the security/data breach
(i.e. misuse of his/her credit information, the cost of credit monitoring, etc.), companies that
suffer such breaches are exposed to significant costs ranging from indemnifying each individual
customer, the cost of notifying each individual customer of the breach, the cost of coordinating
with each credit reporting agency, assisting law enforcement in its investigation of the breach
and the cost of possible system upgrades, etc. See Winn & Govern, supra, at 52; see also 2013
State of Endpoint, supra, at 12 (Noting that forty-six percent (46%) of companies surveyed
reported that their Information Technology operating expenses have increased, and, of those
sixty-four percent (64%) say the significant reason for this increase is malware incidents.).
This is not to mention the public relations nightmare each company must face and the
response to the crisis itself. The reputation of a company is at the very core of its business. A
company builds its “reputation” slowly over time but can lose it in an instant. Loss of client trust
and confidence can cause significant long term financial harm to any business, and a data breach
is a severe blow to the very heart and soul of a company that can destroy its reputation overnight.
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The Ponemon Institute has conducted annual studies on the costs associated to companies
that suffer data breaches for the past nine (9) years. See Ponemon Institute, 2014 Cost of Data
Breach Study: United States, at 1, available at www.ibm.com/services/costofbreach (May 2014)
(hereafter cited as “2014 Cost of Date Breach Study”) (IBM sponsored the Ponemon Institute’s
ninth annual study of the cost of data breaches for 2014.). According to the results of the
Ponemon Institute’s 2014 Cost of Data Breach Study: United States, which defined a data breach
as “an event in which an individual’s name plus Social Security number, medical record and/or
financial record or debit card is potentially put at risk- either in electronic or paper format,”
“[t]he average cost for each lost or stolen record containing sensitive confidential information
increased from $188 to $201. Id. at 4 and 5. Of the $201, “$134 pertains to indirect costs
including abnormal turnover or churn of customers.” Id. at 5. “The total average cost paid by
the organizations [also] increased from $5.4 million to $5.9 million.” Id. at 1. Further, although
prior studies have shown that the costs of data breaches born by the companies over the past two
years has declined, the 2014 study showed that the costs to companies and organizations
increased. Id. “The primary reason for the increase is the loss of customers following a data
breach due to the additional expenses required to preserve the origination’s brand and
reputation.” Id. “In fact, the average rate of customer turnover or churn increased by 15 percent
since last year.” Id. And, while a company’s reputation is an intangible, its cost is significant.
According to a study by the Gartner Group, approximately 40% of companies that experience
data or security breaches are out of business within 6 months of the breach. See Roberta J.
Witty, Research Roundup: Business Continuity Management And IT Disaster Recovery
Management 4Q10, Gartner, Inc. (January 21, 2011). Further, for companies that outsource their
management of computer networks and data, the companies’ bottom line and reputation are, in
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many ways, tied directly to the reliability and security of the third-party vendors. Having a
Public Relations firm in place immediately, at the point of breach, however, could be the life raft
that keeps a company afloat, allowing it to survive.
Additionally, litigation costs incurred by the breached companies/organizations to defend
against law suits and fines have more than doubled over the last eight years, on a percentage
basis. Id. at 18. “[C]lass actions also expose businesses to intrusive and disruptive pre-trial
discovery process as [well as] the possibility of punitive or even trebled damages.” See Winn &
Govern, supra, at 55.
Even though security and data breaches are on the rise, companies and organizations have
ways to proactively combat the breaches and data security. As discussed in Section III below,
both federal and state governments have enacted regulations and statutes governing an
individual’s PII in an effort to limit breaches. Individual companies have several effective tools
available for reducing Information Technology (“IT”) risks, such as “privilege management,”
“vulnerability assessment,” “security event and incident management,” “endpoint management
& security suites/platforms,” “endpoint firewalls,” “device control,” “application control
firewall,” “application control/whitelisting,” “anti-virus & anti-malware,” employee “training
and awareness programs,” “expanded use of encryption,” “additional manual procedures and
controls,” “security certification or audit,” etc. See 2013 State of Endpoint, supra, at 16 and
2014 Cost of Data Breach Study, supra, at 17.
III.

THE FEDERAL AND STATE DUTIES IMPOSED ON PARTIES WHO HOLD
AND STORE PERSONAL IDENTIFIABLE INFORMATION.
Given the number of security data breaches that have occurred over the past decade and a

half, federal and state governments have enacted regulations and statutes governing PII, PII
disclosure, notification of breaches of PII data and disposal of records containing PII.
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Notably, the federal sector has shifted its focus from criminal enforcement to the
regulation of businesses that gather, maintain and disburse PII. See Winn & Govern, supra, at
54. For example, the Gramm-Leach-Bliley Act (“GLB Act”), 15 U.S.C. § 6801-6809, provides
consumer credit safeguard provisions for financial institutions and requires financial institutions
“to protect the security and confidentiality of those customers’ nonpublic personal information.”
15 U.S.C. §§ 6801-6809; see also Winn & Govern, supra, at 57. The GLB Act requires that
financial institutions establish standards “relating to administrative, technical, and physical
safeguards (1) to insure the security and confidentiality of customer records and information; (2)
to protect against any anticipated threats or hazards to the security or integrity of such records;
and (3) to protect against unauthorized access to or use of such records or information which
could result in substantial harm or inconvenience to any customer.” 15 U.S.C. § 6801(b).
Financial institutions are also required to provide consumers a “clear and conspicuous disclosure
of its policies and practices governing the protection and disclosure of nonpublic personal
information of consumers. 15 U.S.C. § 6803. Subject to a few enumerated exceptions, the GLB
Act prohibits a financial institution from disclosing any nonpublic personal information to a
nonaffiliated third party unless (1) the consumer is “clearly and conspicuously” provided notice
that the information may be disclosed to a third party; and (2) the consumer is given prior
opportunity to direct the financial institution to not disclose the information; and (3) the
consumer is given an explanation of how to opt out of the disclosure. 15 U.S.C. § 6802.
Further, although the GLB Act does not provide consumers a private right of action for an
alleged violation; the Act does grant enforcement authority to “the Bureau of Consumer
Financial Protection, the Federal functional regulators, the State insurance authorities, and the
Federal Trade Commission (“FTC”).” 15 U.S.C. § 6805; see also Wood v. Greenberry Financial
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Services, Inc., 907 F. Supp. 2d 1165, 1186 (9th Cir. 2012) (holding that the GLB Act “does not
provide for a private right of action.”).
The Federal Trade Commission (“FTC”), 15 U.S.C. § 41 et seq., “is empowered, among
other things, to (a) prevent unfair methods of competition, and unfair or deceptive acts or
practices in or affecting commerce; (b) seek monetary redress and other relief for conduct
injurious to consumers; (c) prescribe trade regulation rules defining with specificity acts or
practices that are unfair or deceptive, and establishing requirements designed to prevent such acts
or practices; (d) conduct investigations relating to the organization, business, practices, and
management of entities engaged in commerce; and (e) make reports and legislative
recommendations to Congress.”

See http://www.ftc.gov/enforcement/statutes/federal-trade-

commission-act and 15 U.S.C. §§ 41-58. The FTC has also established the “standards for
safeguarding customer information,” which “sets forth standards for developing, implementing,
and maintaining reasonable administrative, technical, and physical safeguards to protect the
security, confidentiality, and integrity of customer information.” 16 C.F.R. §§ 314.1 - 314.5.
While enforcing multiple federal laws, the FTC “has imposed heavy fines for rules violations
and requires affected business to self-report data breaches.” See Winn & Govern, supra, at 54.
The FTC filed for civil enforcement against Nationwide Mortgage in 2004 and against Sunbelt
Lending Services in 2005 for their failures to comply with the GLB Act’s data protection
requirements to protect private data under the GLB Act.

Id.; see also In the Matter of

Nationwide Mortgage Group, Inc. and John D. Eubank, Federal Trade Commission, 042-3104
(2005) and In the Matter of Sunbelt Lending Services, Inc., Federal Trade Commission, 0423153 (2005). In 2005, the FTC found that BJ’s Wholesale Club created unnecessary risks to its
consumers by “(1) storing information longer than 30 days; (2) allowing anonymous employees
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access to consumer accounts; (3) failing to encrypt data; (4) failing to secure wireless access
portals and (5) failing to detect intrusions or conduct follow-up security investigations. As part
of the settlement to the FTC’s action BJ’s Wholesale Club agreed to “write off $16,000,000 in
claims for reimbursement from related fraudulent credit card purchases” and to 20 years of FTC
supervision.” See Winn & Govern, supra, at 54 and In the Matter of BJ’s Wholesale Club, Inc.,
Federal Trade Commission, 042-3160 (2005). Further, in a recent decision, the United States
District Court for the District of New Jersey held that the FTC has the authority to take action
against companies that fail to provide and maintain “reasonable and appropriate data security”
for the PII they hold.

See F.T.C. v. Wyndham Worldwide Corp., --- F. Supp. 2d ---,

2014WL1349019 (D. N.J. 2014).
The Fair Credit Reporting Act (“FCRA”), 15 U.S.C. § 1681, et seq., “requires reporting
business and agencies to adopt reasonable procedures to maintain and report consumer data with
confidentiality, accuracy, relevancy and reasonable security.” 15 U.S.C. § 1681, et seq., and
Winn & Govern, supra, at 56-57. The FCRA “provides for attorney’s fees and punitive damages
for willful violations of the act.” 15 U.S.C. § 1681n and Winn & Govern, supra, at 57. The
FCRA also contains a “disposal rule” that outlines the requirements for the disposal of
documents for businesses and companies that utilize the consumer reporting information. 15
U.S.C. § 1681w and Winn & Govern, supra, at 57.
The Fair and Accurate Credit Transactions Act of 2003 (“FACTA”) amended the FCRA
by adding sections that are “intended primarily to help consumers fight the growing crime of
identity

theft.”

See

https://www.privacyrights.org/facts-facta-fair-and-accurate-credit-

transactions-act. FACTA established regulations relating to fraud detection and provided a
process to allow consumers to alert credit rating agencies of alleged misuse of their financial data
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or accounts that affect their credit ratings. See Winn & Govern, supra, at 55-56. It also
establishes disposal guidelines and requirement for employers who maintain documents
containing employee data and or consumer information. Id.
The Health Insurance Portability and Accountability Act (“HIPAA”), 45 C.F.R. §
160.101, et seq. and §164.102, et seq., also “establishes nation-wide security standards for
electronic health care information.” 45 C.F.R §§ 160.102, 160.103, 164.103 and 164.104; see
also Winn & Govern, supra, at 58.

HIPPA applies to “doctors, clinics, hospitals,

pharmacies,…laboratories” and “any businesses that maintain self-insured employee health care
plans.” Id. HIPPA “may also apply to certain collection agencies, health insurers and lawyers.”
Id. However, at least one jurisdiction has held that law firms that do not represent “covered
entities, which are health plans, health care clearinghouses, healthcare providers who transmit
health information electronically, and business associates of covered entities who perform
functions on behalf of these entities” are not regulated under HIPAA. State Farm Mut. Auto. Ins.
Co. v. Kugler, 840 F. Supp. 2d 1323, 1328 (S.D. Fla. 2011) (The United States District Court for
the Southern District of Florida held, while addressing the issue of whether non-party law firms’
clients’ medical records were afforded protection by HIPAA, that HIPPA applies only to
“covered entities” and law firms who do not represent “covered entities are not regulated under
HIPAA.”).
Additionally, “[f]orty-seven states, the District of Columbia, Guam, Puerto Rico and the
Virgin Islands have enacted legislation requiring private or government entities to notify
individuals of security breaches of information involving personally identifiable information.”
Security

Breach

Notification

Laws,

National

Conference

of

State

Legislatures,

http://www.ncsl.org/research/telecommunications-and-information-technology/security-breach-
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notification-laws.aspx (September 3, 2014) (hereafter “Security Breach Notification Laws”).
The three states that do not have security breach laws are Alabama, New Mexica and South
Dakota.

Id.

“Fifty-states and the District of Columbia have enacted legislation allowing

consumers to place [a] ‘security freeze’ on their credit reports,” which prohibits “a consumer
reporting agency from releasing a credit report or any information from the report without
authorization from the consumer.” Consumer Report Security Freeze State Laws, National
Conference

of

State

Legislatures,

http://www.ncsl.org/research/financial-services-and-

commerce/consumer-report-security-freeze-state-statutes.aspx (September 23, 2014) (hereafter
“Consumer Report Security Freeze State Laws”). Additionally, “[a]t least [thirty-one] 31 states
have enacted laws that require entities to destroy, dispose or otherwise make personal
information unreadable or undecipherable.” Data Disposal Laws, National Conference of State
Legislatures,http://www.ncsl.org/research/telecommunications-and-information-technology/datadisposal-laws.aspx (October 29, 2014) (hereafter “Data Disposal Laws”). See Appendix A, State
Laws Relating to Personally Identifiable Information, for a table of each state’s statutes relating
to security breach notification laws, consumer report security freeze laws and data disposal laws.
These laws have no borders. A company must follow the law in the state in which the individual
resides. So, if a breach results in the exposure of 5,000 records and the individuals impacted live
in 40 different states, the company must notify based on the 40 states’ laws. Failure to properly
and timely notify in accordance with the laws can result in significant fines, which are often “per
record” but usually subject to a “per breach” cap. Additionally, the time frames provided by
each state’s laws for notifications to the consumer vary widely, and some states’ laws require
that the company who suffered the breach notify the Attorney General in addition to the
consumer.
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IV.

INSURANCE AND CYBER RISK.
What is cyber risk insurance? Insurance is one of the most basic ways for anyone to

manage different risks. A majority of companies and organizations purchase commercial general
liability insurance (“CGL”) policies to help cover them from risks such as theft, flood, fire,
earthquake, negligence, etc. If a company suffers a security or data breach, it may assume that it
will be covered under its CGL. However, “[t]he standard CGL policy was never designed to
cover lost profits, loss of goodwill, or any intangible losses,” and, as such, companies should
obtain cyber risk insurance policies that are specifically tailored towards cyber liabilities to
protect themselves from cyber related losses. See Lance Bonner, Cyber Risk: How the 2011
Sony Data Breach and the Need for Cyber Risk Insurance Policies Should Direct the Federal
Response to Rising Data Breaches, 40 Wash. U. J. L. & Pol’y 257, 269 and 270 (2012), see also
Retail Ventures, Inc., et al. v. National Union Fire Ins. Co. of Pittsburgh, PA., 691 F. 3d 821,
(6th Cir. 2012) (Where plaintiff, the insured, sued the defendant insurance company asserting
claims for a declaratory judgment, breach of computer fraud rider in a commercial crime
insurance policy and for breach of the insurance company’s duty of good faith and fair dealing.
The insurance company asserted a counterclaim seeking a declaratory judgment in its favor.
Both parties were asking the court to interpret the terms of the insurance policy following a
cyber-breach suffered by DSW when the insurer attempted to deny insurance coverage because
the claims arose from “third party theft of proprietary confidential customer credit card
information.”)
Commercial general liability insurance (“CGL”) policies vary depending on the insurer
and the insured’s need, “but most CGL policies are based on standard policies drafted by the
Insurance Services Office, Inc. (“ISO”).” Id. at 270. Further, GCL policies do not provided
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unlimited coverage. Id. “In 1965, the ISO modified its standard CGL policy to make it explicit
that the only losses covered under its standard policy were losses for physical damages or loss of
property.” Id. The standard CGL policy’s lack of coverage for “intangible assets” has proven to
be a problem for companies that seek to “recover for losses incurred as a result of data breaches.”
Id. Additionally, recent changes to the standard CGL policy “explicitly exclude electronic data
from the definition of tangible property.” Id. at 271; see also Commercial General Liability
Coverage Form (CG00011204), ISO (2003), available at www.ramsgate.com/forms/CG001.pdf
(Section V, Definitions (17)(b), provides, in part, “[F]or the purposes of this insurance, electronic
data is not tangible property. As used in this definition, electronic data means information, facts
or programs stored as or on, created or used on, or transmitted to or from computer software,
including systems and applications software, hard or floppy disks, CD-ROMS, tapes, drives,
cells, data processing devices or any other media which are used with electronically controlled
equipment.”). Most traditional insurance products also specifically exclude coverage for fines
and penalties, as well as regulatory actions/investigations, and, even if coverage is afforded in
these insistences, insurers generally provide a low sub-limit for defense only.
Given the limitations of coverage that exist under the standard CGL, “insurers and
companies with potential cyber risk liability have sought new insurance products to cover these
new risks.” See Bonner, supra, at 271-272. Today, “many of the largest insurers now provide
cyber risk policies to fill these gaps. Policies include coverage for data compromise, network
risk, computer data coverage, and other various cyber liabilities.” Id. at 272; see also Richard D.
Milone, Emerging Insurance Coverage Issues in 2011 and Beyond, Insurance Law 2012 Top
Lawyers on Trends and Key Strategies for the Upcoming Year, 2012 WL697233 *2 (2012) at *5
(“Examples of coverage provided under cyber liability policies include: network security liability
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for the unauthorized access of databases, identity theft, and disruption of services; privacy
liability for invasion of privacy, trespass, eavesdropping, and breach of company’s privacy
policies; [and] data loss liability for virus attacks, information corruption, computer theft and
fraud, and security threats to networks, etc.”).
As a relatively new insurance product, coverages and value added services vary greatly
from one insurer to another, but a comprehensive, well negotiated cyber risk policy can offer
significant protection to the insured, including protection against resulting third-party lawsuits;
for loss of income and various expenses resulting from a failure of the company’s technology or
a failure of technology at the vendor level; for the defense of regulatory actions resulting from a
data breach, as well as related fines and penalties; and via pro-active/pre-breach risk
management services, such as cyber-related newsletters/alerts, employee training in network
security and cyber exposures, access to state surveys of breach notification laws, network
vulnerability scans, specialists support lines, assistance in drafting written information security
plans and breach response plans, etc.
However, “[w]hen implementing these polices, insurers often require potential policy
holders to provide an inventory of their computer software, past cyber threats, documentation of
their employee hiring policies,…answers to a multitude of IT-related questions[, and[ may [even]
require changes in policies and practices before providing coverage.” Bonner, supra, at 272.
Cyber risk liability policies are also “often rife with exclusions that are difficult for policyholders
to understand at the purchasing stage, and often leave the policyholders vulnerable to ‘gotcha’
arguments that erode the value of coverage.” Milone, supra, at *5. For example, some cyber
risk liability policies exclude coverage when the computer that is breached is not breached via
Internet or network hacking but through the computer being lost or stolen; or coverage may be
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excluded if the insurer finds that the insured did not take “reasonable steps to design and
maintain appropriate security.” Id.
To that end, a simple review of any given cyber risk liability policy is typically
insufficient in terms of gaining a full picture of the coverage available, as most cyber insurers
have a host of manuscript endorsements providing various coverage extensions that address
recent issues and exposures. Further, many insurers are willing to tailor coverage based on
specific or unique exposures, and companies need to have internal employees, outside risk
managers and insurance purchasers to assist the business with being knowledgeable of the most
up-to-date coverage offerings. Along those same lines, policyholders should review all of the
insurance policies they hold to determine if coverage for any security or data breach claims
might be found within. Id. In addition to coverage under CGL and cyber liability policies,
“depending on the facts of a given loss, there may [also] be good arguments for coverage under
Directors’ and Officers, Errors and Omissions, Business Interruption, and Media Liability
policies.” Id.
V.

CONTRACTUAL REQUIREMENT OF CYBER INSURANCE.
In October of 2011, the Division of Corporate Finance of the Securities and Exchange

Commission (“SEC”) issued guidance on cybersecurity disclosures.

See CF Disclosure

Guidance: Topic No. 2, Cybersecurity, Securities and Exchange Commission, available at
http://www.sec.gov/divisions/corpfin/guidance/cfguidance-topic2.htm (October 13, 2011). The
2011 SEC’s guidance dictates that Public Companies disclose risk factors relating to potential
cyber breaches or attacks. Id. Importantly, the SEC requires Public Companies to disclose a
“description of relevant insurance coverage.” Id.
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The trickle-down effect of the SEC guidance is becoming more and more apparent,
especially in the professional service firm arena. Any professional service firm or company that
does business with a Governmental Entity or a Public Company (or seeks to do business with
such) will likely find that having a cyber-insurance policy is essential to growing, or even
maintaining, their client base. Companies without a cyber-insurance policy in place will soon
find themselves at a competitive disadvantage.
Professional service firms and companies in all industries are finding that cyber risk
insurance is simply becoming a business requirement. Existing business agreements are being
reviewed and amended to address cyber-related exposures connected to the business relationship,
whether it’s a client contract, an engagement letter, a vendor contract or a non-disclosure
agreement. This market change is putting many companies in a “fire-drill” situation. Rather
than turn business away, the company will rush to the insurance market looking to purchase a
cyber-insurance policy immediately, any cyber-insurance policy, so they can comply with the
new requirement. Unfortunately, a rushed purchase of a cyber-insurance policy often times
leaves companies with a policy that is not optimal from either a coverage standpoint or pricing,
or both. Cyber-insurance policies are still at the point, and may always be, where a potential
insured will benefit significantly from carefully negotiating coverage and pricing.
VI.

CYBER RISK, NEGLIGENCE AND TORT.
It is well-established that tort liability and a duty of care can be imposed by statute and

common law. Although there has been debate over the years with regard to the specific number
of elements involved, there is no debate that the tort of negligence is divided into “elements” that
must be proven in order for a party to prevail on his/her claim. David G. Owen, The Five
Elements of Negligence, 35 Hofstra L. Rev. 1671 (2007). The Restatement (Third) of Torts
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establishes “five (5) elements of a prima facie case for negligence.” Restatement (Third) of
Torts: § 6 Liability for Negligence Causing Physical Harm, cmt. b. (2010); see also Owen, supra,
at 1673. The first element is a question of law that must be determined by the court; whether the
defendant owed a duty to exercise reasonable care to the plaintiff. See Restatement (Third) of
Torts: § 6 Liability for Negligence Causing Physical Harm, cmt. b; see also Hackmann v.
Missouri American Water Co., 308 S.W. 3d 237, 239 (E.D. 2009) (“Whether a duty exists is
purely a question of law.”). If defendant is found to have a duty to exercise reasonable care
towards plaintiff, the next four factual elements of the prima facie case, in which plaintiff alleges
defendant negligently caused him/her physical harm must be evaluated: (1) whether the
defendant failed to exercise reasonable care; (2) whether defendant’s action were the factual
cause of the physical harm; (3) whether the plaintiff actually suffered a physical harm and (4)
whether defendant’s actions were the “harm within the scope of liability, (which has historically
been called “proximate cause”).” Restatement (Third) of Torts: § 6 Liability for Negligence
Causing Physical Harm, cmt. b.
A.

Duty.

In relation to the element of whether defendant had a duty to exercise reasonable care, it
is traditionally held that “an actor ordinarily has a duty to exercise reasonable care.”
Restatement (Third) of Torts: § 6 Liability for Negligence Causing Physical Harm, cmt. f; see
also Hackmann, 308 S.W. 3d at 239 (“A legal duty owed by one to another may rise from at least
three sources: (1) it may be prescribed by the legislative branch; (2) it may arise because the law
imposes a duty based on the relationship between the parties or because under a particular set of
circumstances an actor must exercise due care to avoid foreseeable injury; or (3) it may arise
because a party has assumed a duty by contract or agreement whether written or oral.”).
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However, there exists “categories of cases where careless conduct does not always give rise to
liability for resulting harm, where negligence claims may be barred or limited, [for example
situations]…involving harm to third parties that may result from the negligence of certain types
of actors, such as manufacturers, professionals, employers, social hosts, and probation
officers;…and harm that negligence may cause to nonphysical interest, especially emotional
harm and pure economic loss.” See Owen, supra, at 1675-1676; see also Restatement (Third) of
Torts: § 6 Liability for Negligence Causing Physical Harm, cmt. f (“the duty of reasonable care
can be displaced or modified in certain types of cases…”).
It is within these categories of cases of no or questionable duty scenarios that one can
find the majority of the data breach litigation. For example, in 2011 Sony made national
headlines as hackers accessed Sony’s clients’ PII, including names, home addresses, email
addresses, birth dates, network passwords, user login information and possibly even credit card
information. See Bonner, supra, at 258-260. Shortly after the breaches, “Zurich American
Insurance Company, one of Sony’s insurers, filed suit in New York state court asking the court
for a release from any duty to defend or indemnify Sony as to claims surrounding the data
breaches.” See Milone, supra, at *2 and Bonner, supra, at 258. “Zurich’s complaint does not
articulate its position with any particularity, only asserting that the data breach liability does not
qualify as “bodily injury,” “property damage,” or “personal or advertising injury” under its
policies, and that certain unidentified exclusions bar coverage.” Milone, supra, at *3. On
February 21, 2014, the New York Supreme Court found that Zurich was not required to provide
a defense or indemnify Sony to the Claims surrounding the data breaches because Sony’s
insurance policy only covered a publication causing injury made by Sony. David Harmon,
Cyber

Liability

in

the

Wake
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of

High-Profile

Hacking,

http://www.insurancecoveragecorner.com/policy/are-you-covered-recent-trends-in-cyberliability/ (April 15, 2014). The Court further held that “although the breach by the hackers did
result in a publication as defined in the policy, the publication of the personal information was
made by a third-party, the hackers.” Id. While it is probable that the decision will be appealed,
for now “[t]he suit brought to light the growing realization among businesses that traditional
commercial liability policies will not cover damages and other costs incurred as a result of a data
breach.” Bonner, supra, at 258.
B.

Harm.

Whether an individual who has suffered a breach of his/her PII has standing to sue the
company or organization that held his/her PII has been at the core the majority of negligence
actions relating to cyber breaches. To maintain a civil action in Court, a plaintiff must have
“standing” as established in Article III of the United States Constitution. See U.S. Const. Article
III, § 2. The United States Supreme Court has also clearly held that the plaintiff has the burden
of establishing standing. See Daimler Chrysler Corp. v. Cuno, 547 U.S. 332, 342 n. 3 (2006).
To do so a plaintiff must demonstrate: (1) that he/she has suffered an injury in fact, “an invasion
of a legally protected interest which is (a) concrete and particularized and (b) actual or imminent,
not conjectural or hypothetical;” (2) causation, that a “causal connection” exists between the
alleged injury suffered and the conduct complained of; and (3) redressability to demonstrate
Article III standing.

See Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-561 (1992)

(footnote, citations and internal quotation marks omitted). However, in the realm of security and
data breaches the courts are divided on what is required of plaintiff to demonstrate an “injury-infact” that is sufficient enough to confer Article III standing. The issue relates to harm, “when is
a consumer actually harmed by a data breach- the moment data is lost or stolen, or only after the
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data has been accessed or used by a third party?” Burton v. MAPCO Express, Inc., --- F. Supp.
3d ---, 2014 WL4686479 *2 (N.D. Ala. 2014), quoting In re Science Applications International
Corp. (SAIC) Backup Tape Data Theft Litigation, --- F. Supp. 2d --- 2014WL1858458 *1 (D.C.
2014).
Some courts have held that in order to have Article III standing plaintiffs must not only
demonstrate unauthorized access to or abuse of their PII, but also actual economic loss as a
consequence” to the access and/or abuse. Id. at *3, citing In re Barnes & Noble Pin Pad
Litigation, 2013 WL 4759588 *6 (N.D. Ill. 2013) (The Burton Court ultimately held that if the
plaintiff could not “plausibly allege and ultimately prove actual damages (for example, an
allegation that the charges on his account were not forgiven, and he had to pay for the charges),
then the Court must dismiss his negligence claim for lack of subject matter jurisdiction because
he cannot plead an Article III case or controversy.”), see also Katz v. Pershing, LLC, 672 F. 3d
64, 71 (1st Cir. 2012) (holding that ‘[t]he requirement of an actual or imminent injury ensures
that the harm has either happened or is sufficiently threatening; it is not enough that the harm
might occur at some future time.”).
In Polanco v. Omnicell, Inc., the court held that following a data breach the plaintiffs’
“allegations of hypothetical future injury were insufficient to establish standing because the
plaintiffs had not yet suffered any injury and would not suffer an injury unless and until their
conjectures came true.” Polanco v. Omnicell, Inc., 988 F. Supp. 2d 451, 467 (D. N.J. 2013).
Specifically, the court determined that “where there is an absence of evidence suggesting that the
data had been or would ever be misused the plaintiffs’’ allegations of an increased risk of
identity theft resulting from a security breach were insufficient to establish standing.” Id.
(internal citations and quotation marks omitted). In Pisciotta v. Old Nat’l Bankcorp., the court
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concluded that “without more than allegations of increased risk of future identity theft, the
plaintiffs have not suffered a harm that the law is prepared to remedy.” Pisciotta v. Old Nat’l
Bankcorp; 499 F. 3d 629, 639 (7th Cir. 2007).
However, other courts have found that the mere threat of future identity theft when
accompanying a claim of data breach is sufficient to confer Article III standing. See Burton,
supra note 91, at *3-*4, citing Resnick v. AvMed, Inc., 693 F. 3d 1317 (11th Cir. 2012) and
Krottner v. Starbucks Corp., 628 F. 3d 1139, 1142-43 (9th Cir. 2010).
It is not clear how the courts will ultimately decide the questions of whether an insurer
has to defend an insured in security and data breach litigation under non-cyber risk liability
insurance policies; what extent an insurer has to defend an insured under cyber risk insurance
policies and what must a plaintiff show to have standing to maintain a lawsuit for security and
data breaches. Given that these issues are in their infancy in the courts, companies, organizations
and insurance providers should carefully watch the court’s future decisions relating to security
and data breaches.
VII.

AVOIDING THE CYBER ATTACK.
A.

Understanding Loss From Cyber Breaches.

The notion that cyber breaches can be prevented has been disproved by a decade of
extensive, comprehensive, and successful cyber breaches at a range of governmental and private
sector targets. Rather, we should be pursuing the reduction of loss, so that when a cyber breach
occurs, the victim can sustain or resume normal business activities as quickly as possible while
minimizing damage and remediation costs.
Cyber risk insurance is one mechanism to offset loss, but the decision to purchase a
policy and how to design it must be made in the context of the company’s overall exposure to
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cyber loss. This is the central challenge facing cyber insurance industry: to understand the real
dimensions of cyber loss in business terms so that insurance providers and their customers are
communicating clearly and making informed decisions. This is difficult for many companies
because the process of connecting the threat of cyber-attacks to potential dollar loss is neither
rigorous nor comprehensive and cannot serve as the sound basis for risk decisions.
Understanding that companies, legal counsel, and insurance professionals need to build
the foundation for quantifying cyber loss, requires an understanding of what is cyber risk.
B.

Understanding Cyber Risk.

How much should a business spend on cyber security? The answer should be: Enough to
keep cyber loss at a sustainable level. Note the term is a sustainable level, not zero level; as
cyber breaches cannot be prevented.
Cyber loss encompasses the dollar impact of a cyber-event: the legal and technical costs
of remediating the attack itself, plus lost sales, degraded productivity, reputational damage, and
deteriorated market position. Cyber loss is separate from cyber cost, which is the expense of
cyber security countermeasures such as equipment, personnel, training, and outside services. An
appropriate level of cyber security investment—cyber cost—should be calculated without the
expectation that it will prevent cyber loss, but instead that it will keep cyber loss at a level where
it is manageable.
A company’s sustainable level of cyber loss is its cyber risk tolerance, and setting this
threshold is a strategic risk decision. The Chief Executive Officer (“CEO”), Chief Operating
Officer (“COO”), and other corporate leadership personnel should define the company’s overall
cyber risk tolerance. Setting a low level of sustainable loss often entails a higher investment in
cyber security and insurance, and vice versa. Cyber security leadership such as the Chief
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Information Officer (CIO) and Chief Information Security Officer (CISO) should have candid
discussions with experts in the field regarding the impact of cyber breaches on the company’s
business operations. When the leadership team has determined the level of sustainable cyber
loss, the CIO and CISO should direct the adjustment and implementation of cyber policy and
countermeasures to bring the overall cyber security program in line.
This is not a one-time process, but rather an ongoing dialogue between company
leadership and the cyber security team. Cyber risk tolerance is a function of the company’s
financial position and should therefore be re-evaluated as that position changes. As cyber
adversaries evolve, the business impacts of their cyber-attack will also change. Finally, cyber
costs will fluctuate as new threats emerge. This is because adversaries are constantly developing
new tactics, and the company’s business activities may bring it to the attention of new
adversaries. The CIO and CISO should track business activities alongside indicators of new
threat actors and capabilities, and should inform company leadership whenever changing threat
conditions require increased resources to keep cyber losses at the sustainable level.
Thus CIOs and CISOs must specify how a given threat could cause a financial loss for
the company. Though this is considered an almost impossible task, it is achievable, though it
requires a fundamental change in how cyber professionals think about threat and risk.
C.

Quantifying Cyber Loss.

Most CIOs and CISOs are not equipped to serve as subject matter experts on the impact
of cyber breaches on the company. This is not a deficiency on the part of these individuals but
rather a reflection on the inadequacies of the bottom-up approach of cyber threat assessment.
When asked to come up with a budget for cyber security, most cyber security professionals will
analyze a company’s cyber infrastructure, evaluate how it can be breached, and then identify the
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cyber security products and services best able to prevent those breaches. This process, no matter
how rigorous, is utterly inadequate to address the real strategic question, which is: What cyber
breach scenarios will cause financial loss to the business, and how should we prioritize
mitigating them?
The only way to answer that question is to conduct a risk assessment process that begins
outside the organization, where threats originate.
D.

Threat-based Risk Assessment.

Scott Borg, chief economist of the U.S. Cyber Consequences Unit (http://usccu.us), has
developed a four-step risk assessment methodology that places cyber loss in the context of
business.

A CIO or CISO should work with the cyber security team—both analysts and

technical personnel—to address a sequence of questions that guide decision-making towards
informed policy options.
1. Threats: Which cyber threat actors are both motivated to attack your business and
also capable of conducting cyber-attacks against you? This defines your threat
landscape and specific threat scenarios: attacker profiles, their attack tactics, and
their most likely targets in your company.
2. Consequences: Now that we know your cyber threat landscape, what are the
consequences to the business of each threat scenario, and what is the potential
dollar loss that would result? This assigns a cyber-loss value to threat scenarios
so that their severity can be compared in business terms.
3. Vulnerabilities: Once you have quantified the potential cyber loss, what are the
vulnerabilities in your business system that would enable each breach to occur,
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and the dollar cost of fixing them? This assigns cyber cost to the mitigation of
each threat scenario.
4. Risk by policy: Finally, you must decide what combinations of accepted losses
and costs keep you within your overall sustained cyber loss threshold? This
yields a series of cyber security policy options, each informed by threat,
quantified potential loss, and cost of remediation.
This process places cyber options in the language of business leadership. When the CIO
and CISO present their cyber security strategy to corporate leadership, they can discuss cyber
threat scenarios in terms of business outcomes. This has been the missing piece in most cyber
security decision-making at the corporate leadership level.
E.

Consequences And Loss Quantification.

All businesses manage risk and already follow formal and informal risk assessment
processes to make business decisions. However, when it comes to cyber threat assessment, the
step that most businesses perform incorrectly (or skip altogether) is that of defining
consequences: assigning a dollar value to the outcomes of cyber breach.
The conventional methodology for quantifying cyber loss is to focus on the dollar cost of
cyber assets. Under this analysis, the potential cyber loss to a business is some function of how
much each computer and network device costs to operate, repair, or replace. According to Borg,
this is incorrect: cyber loss cannot be calculated by adding up the cost of the equipment and
software the business has installed. Instead, an informed estimation of cyber loss derives from
understanding the role each cyber system plays in the business’ overall process of generating
value, how data breach or damage impacts that value creation process, and how that impact
translates into negative business effects.
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To do this, the CIO and CISO must break the business down into its component units and
examine each one. What inputs—information or resources—does this business unit receive from
others to do its work? What processes does this business unit perform on its information or
resource inputs in order to fulfill its function? What outputs does this business unit create and
pass on to others? If one part of the functional flow within the business unit were to fail or be
impeded in some way, how would the business unit react? What role does each functional flow
play in generating profit for the company, and which ones are most crucial?
A company must study the cyber systems used in this business unit and how necessary
they are to its functions. If the email system were to go down, can this business unit continue to
function or is it dead in the water?

Does this business unit rely completely on receiving

customer orders from the corporate website, or is there a backup fax ordering system? If the file
server were to crash, are there paper records to serve as backup? Is this business unit a major
user of the corporate intranet to assemble and track products? Does this business unit need to
interact hourly with commercial transport services via the Internet to ship products to customers?
Are suppliers connecting to this business unit over virtual private networks (“VPN”) or Internet
portals to perform crucial steps in the business unit’s functions?
Consider also the role that information plays in business value. Does this business unit
handle and store customer data and credit card information? Does this business unit create and
store intellectual property? Do the people in this unit discuss sensitive company information
over email?
Walk through the effects that a breach on an information system in this business unit
would have. A breach can take many forms: customer data could be stolen, network equipment
can be co-opted, intellectual property could be taken, trade secrets could be appropriated, legal
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strategies and financial secrets could be revealed prematurely and more. Look at known cyber
breaches and technology failures for examples of the impact of data loss and system failure on a
business over time.
Finally, consider the near-term and long-term effects on the overall business as the breach
plays out. Many cyber breaches require remediation costs but don’t have lasting impact on the
overall business. Most companies have already experienced website or email outages from
routine technical glitches and have figured out how to keep working without them.
But some information and cyber systems are critical. What is the impact to the business
if the shipping department misses a day of shipping because a cyber-attack has paralyzed the
company’s intranet and there’s no way to generate shipping labels for three hundred customer
packages? What is the impact if financial results are leaked a week ahead of the quarterly
report? What is the impact if a single engineer’s laptop is lost in a taxi, versus the theft of a
shared engineering laptop that has accumulated three years of design documents from multiple
engineering projects? What is the impact if a competitor gains a comprehensive list of all the
company’s products currently in development?

What is the impact if the network is

compromised and used to penetrate the networks of six key clients, and just one of them
withdraws its business and sues you for negligence?
The goal of this process is to create an accurate, but not necessarily precise, measure of
the relative dollar value impact of breach of every cyber system in each business unit in the
company. From this, it is possible to build an overall picture of the key cyber systems that need
to be protected to ensure the company continues to generate profit. Accuracy is important: the
estimation of loss should be as comprehensive as possible and consider micro and macro factors,
damage over time, the market position of competitors, legal liability and so forth. The team
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working through this process should be encouraged to reach out to the company’s leadership,
legal department, compliance and audit department, human resources, and other business units to
get answers to questions as they arise.
However, precision is not as critical: the objective is not to determine that this loss will
be $72,000 while that one will be $78,000. Rather, the objective should be to organize cyber
losses into groups of financial impact: for example, these losses can be remedied with internal
resources and would cost less than $20,000 each to fix; these other losses need to be addressed
by an outside cyber response team, and could cost from $50,000 to $75,000 each, but won’t have
any lasting effect on the business; these losses will require extensive outside support, will hurt
the business reputation and drive away customers, and will cost closer to $300,000 each in losses
and remediation costs; while this loss would damage market position and investor value and
would likely incur legal liability, and, over the long run, could cost as much as $1,000,000 or
more. Even rough order of magnitude estimations can support prioritization of cyber systems for
protection in order to preserve the key profitable functions of the business and avoid financial
harm. Placed within the threat-based risk assessment process, these loss estimates can justify the
costs of cyber defenses that reduce their likelihood.
VIII. CONCLUSION.
Security and data breaches are an unfortunate but very real risk for all companies and
organizations in today’s society; however several tools exist to help protect companies from
suffering a breach that should be actively utilized. Companies and organizations should also
create a clear and unambiguous commitment to a privacy policy that defines how PII will be
collected, stored, and disposed. Moreover, companies, organizations and insurance providers
must keep a watchful eye on the decisions being made by the court across the nation on cases
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relating to security and data breaches, cyber risks and insurance coverages for the losses relating
to breaches, as this is an evolving area of the law.
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APPENDIX A
STATE LAWS RELATING TO PERSONALLY IDENTIFIABLE INFORMATION
As discussed above forty-seven states have enacted legislations requiring private or
government entities to notify individuals of security breaches involving their PII. See Security
Breach Notification Laws, supra. Many of the states’ laws also contain “provisions regarding
who must comply with the law…; definitions of “personal information”…; what constitutes a
breach…; requirements for notice …; and exemptions…” and disposal of PII. Id., see also Data
Disposal Laws, supra. Additionally, all fifty states and the District of Columbia have enacted
legislation that allows a consumer to place a security freeze on his or her credit report, which
“can help the person track whether an identity thief is using the person’s information to set up
bogus accounts.” Consumer Report Security Freeze State Laws, supra.

STATE
Alabama

SECURITY
BREACH
NOTIFICATION
LAWS
NO

Alaska

Alaska Stat. §
45.48.010, et seq.

Arizona

Ariz. Rev. Stat.
§44-7501

Arkansas

Ark Code § 4-110101, et seq.

California

Colorado

Connecticut

SECURITY
FREEZE LAWS
Ala. Code § 8-35-1, et
seq. (applies to any
consumer)
Alaska Stat. §
45.48.100, et seq.
(applies to any
consumer)
Ariz. Rev. Stat. § 441698, et seq. (applies
to any consumer)

Ark. Code § 4-112101, et seq. (applies to
any consumer)
Cal. Civ. Code §§
Cal. Civil Code §
1798.29, 1798.80,
1785.11.2 et seq.
et seq.
(applies to any
consumer)
Colo. Rev. Stat. §6- Colo. Rev. Stat. § 121-716
14.3-101, et seq.
(applies to any
consumer)
Conn. Gen. Stat. § Conn. Gen. Stat. §
36a-701b
36a-701, et seq.
(applies to any
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DISPOSAL OF RECORDS
LAWS
No
Alaska Stat. §45.48.500, et
seq. (applies to government
and businesses)
Ariz. Rev. Stat. §44-7601
(applies to government and
businesses, but only applies
to the disposal of paper
records)
Ark. Code §§ 4-110-103 and
4-110-104 (applies to
government and businesses)
Cal. Civ. Code §§1798.81,
1798.81.5 (applies only to
businesses)
Colo. Rev. Stat. § 6-1-713
(applies to government and
businesses)
Conn. Gen. Stat. §42-471
(applies only to businesses)

Delaware

District of
Columbia
Florida

Georgia

Hawaii

consumer)
Del. Code Ann. tit. Del. Code Ann. tit 6,
6, §12B-101, et
§2201, et seq. (applies
seq.
to any consumer,
including a
representative of a
“protected consumer”
who is under the age
of 16 at the time the
request is made or to
an incapacitated
person or a person for
whom a guardian or
conservator has been
appointed)
D.C. Code §28D.C. Code § 28-3861,
3851, et seq.
et seq. (applies to any
consumer)
Fla. Stat. §§
Fla. Stat. §501.005
501.171, 282.0041, (applies to any
282.318(2)(i) (2014 consumer, including a
S.B. 1524, S.B.
representative of a a
1526)
“protected consumer”
who is under the age
of 16 at the time the
request is made or a
person represented by
a guardian or other
advocate)
Ga. Code §§ 10-1- Ga. Code § 10-1-193,
910-912, 46-5-214 et seq. (applies to any
consumer residing in
the state, including a
representative of a
“protected consumer”
who is under the age
of 16 at the time the
request is made or to
an individual
represented by a
guardian or
conservator)
Hawaii Rev. Stat. § Hawaii Rev. Stat. §
487N-1, et seq.
489P-1, et seq.
(applies to any
consumer who is a
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Del. Code Ann. tit. 6,
§5001C to 5004C, tit. 19, §
736 (applies to government
employees and businesses)

NO
NO

Ga. Code § 10-15-2 (applies
only to businesses)

Hawaii Rev. Stat. §§ 487R-1,
487R-2 and 487R-3 (applies
to government and
businesses)

Idaho

Idaho Stat. §§2851-104 to 107

Illinois

815 ILCS §§ 530/1
to 530/25

Indiana

Ind. Code §§ 4-111, et seq. and 244.9, et seq.

Iowa

Iowa Code §§
715C.1 and 715C.2

resident of the state)
Idaho Code § 28-52101, et seq. (applies to
any consumer)
Ill. Rev. Stat. ch. 815,
§505/2MM (applies to
any consumer,
including a
representative of a
disabled person or to a
representative of a
minor under the age of
18)
Ind. Code §24-5-24-1
et seq. (applies to any
consumer, including a
representative of a
“protected consumer,”
an individual who is
either under the age of
16 at the time the
request is made or an
interdicted person for
whom a curator has
been appointed or to
an incapacitated
person or to a person
for whom a guardian
or conservator has
been appointed)
Iowa Code §714G.1 et
seq. (applies to any
consumer who is a
resident of the sate,
including a
representative of a
“protected consumer,”
an individual under the
age of 16 at the time
the request is made or
to an incapacitated
person or to a
protected person for
whom a guardian or
conservator has been
appointed)
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NO
20 ILCS 450/20, 815 ILCS
530/30, 815 ILCS 530/40
(applies to government and
businesses)

Ind. Code. §§ 24-4-14-8, 244.9-3-3.5(c) (applies only to
businesses)

NO

Kansas

Kan. Stat §507a01, et seq.

Kentucky

Ky. Rev. Stat. §§
365.732, 61.931 to
61.934 (2014 H.B.
5, H.B. 232)
La. Rev. Stat. §§
51:3071, et seq.
and 40:1300.111 to
40:1300:116 (2014
H.B. 350)

Louisiana

Maine

Me. Rev. Stat. tit.
10 § 1347, et seq.

Maryland

Md. Code Com.
Law §14-3501, et
seq. and Md. State
Govt. Code §§101301 to 10-1308

Kan. Stat. §50-701, et
seq. (applies to any
consumer)
Ky. Rev. Stat.
§367.363 et seq.
(applies to any
consumer)
La. Rev. Stat.
§9:3571.1 (applies to
any consumer,
including a
representative of a
“protected consumer,”
an individual either
under the age of 16 at
the time of the request
or an interdicted
person for whom a
curator has been
appointed or an
incapacitated person or
to a protected person
for whom a guardian
or conservator has
been appointed.)
Me. Rev. Stat. tit. 10,
§1311 et seq. (applies
to a victim of identity
theft or a consumer)
Md. Commercial Code
Ann. §1212.1 et seq.
(applies to any
consumer, including a
representative of a
“protected consumer,”
an individual either
under the age of 16 at
the time the request is
made or an
incapacitated person or
a protected person for
whom a guardian or
conservator has been
appointed. A
protected consumer
includes an individual
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Kan. Stat. §§ 50-7a01 and
50-7a03 (applies to
government and businesses)
Ky. Rev. Stat. § 365.725
(applies only to businesses)
NO

NO

Md. Code, Comm. Law § 143503, Md. State Govt. Code
§§10-1301 to 10-1303
(applies to government and
businesses)

Massachusetts Mass. Gen. Laws §
93H-1, et seq.
Michigan

Mich. Comp. Laws
§§ 445.63 and
445.72

Minnesota

Minn Stat. §§
325E.61 and
325E.64
Miss. Code § 7524-29

Mississippi

Missouri

Mo. Rev. Stat. §
407.1500

Montana

Mont. Code Ann. §
2-6-504 and 30-14701, et seq.

Nebraska

Neb. Rev. Stat. §§
87-801 to 87-807

who is in the custody
of a local department
and has been placed in
a foster care setting.)
Mass. Gen. Laws Ch.
93, § 50 et seq.
(applies to any
consumer)
Mich. Comp. Laws
§445.2511 et seq.
(applies to any
consumer, including a
representative of a
“protected consumer,”
an individual who is
under the age of 16 at
the time the request is
made or an
incapacitated person or
a protected person for
whom a guardian or
conservator has been
appointed)
Minn. Stat. § 13C.016,
et seq. (applies to any
consumer)
Miss. Code §75-24201, et seq. (applies to
identity theft victim
only)
Mo. Rev. Stat.
§407.1380, et seq.
(applies to any
consumer)
Mont. Code Ann. §3014-1726, et seq.
(applies to any
consumer, including a
parent or guardian in
the case of a minor or
of an incapacitated
person, or to a
conservator in the case
of a protected person)
Neb. Rev. Stat. §82601, et seq. (applies
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Mass. Gen. Laws Ch. 93I, § 2
(applies to government and
businesses)
Mich. Comp. Laws § 445.72a
(applies to government and
businesses)

NO
NO

Mo. Stat. § 288.360 (applies
only to businesses)
Mont. Code Ann. §30-141703 (applies only to
businesses)

NO

Nevada

Nev. Rev. Stat. §§
603A.010, et seq.
and 242.183

New
Hampshire

N.H. Rev. Stat. §§
350-C:19 to 350C:21
N.J. Stat. § 56:8163

New Jersey
New Mexico

NO

New York

N.Y. Gen. Bus.
Law § 899-aa and
N.Y. State Tech.
Law 208
N.C. Gen Stat. §§
75-61 and 75-65

North
Carolina
North Dakota

N.D. Cent. Code §
51-30-01, et seq.

Ohio

Ohio Rev. Code §§
1347.12, 1349.19,
1349.191 and
1349.192
Okla. Stat. §§ 743113.1 and 24-161
to 24-166
Or. Rev. Stat. §
646A.600, et seq.

Oklahoma
Oregon

to any consumer,
including a minor at
the request of a parent
or custodial parent or
guardian)
Nev. Rev. Stat.
§598C.010, et seq.
(applies to any
consumer)

N.H. Rev. Stat. § 359B:22, et seq. (applies
to any consumer)
N.J. Stat. §56:11-30, et
seq. (applies to any
consumer)
N.M. Stat. Ann. §563A-1, et seq. (applies
to any consumer)
N.Y. Gen. Bus. Law
§380-a, et seq. (applies
to any consumer)
N.C. Gen. Stat. §7560, et seq. (applies to
any consumer)
N.D. Cent. Code §5133-01, et seq. (applies
to any consumer)
Ohio Rev. Code Ann.
§1349.52, et seq.
(applies to any
consumer)
Okla. Stat. tit. 24,
§149 (applies to any
consumer)
Or. Rev. Stat.
§646A.600, et seq.
(applies to any
consumer, including a
representative of a
“protected consumer,”
an individual who is
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Nev. Rev. Stat. § 603A.200
(applies only to businesses,
but provides additional
protections requiring
encryption or destruction of
data on data storage devices,
see Nev. Rev. Stat. §
603A.215(2))
NO
N.J. Stat. §§ 56:8-161 and
56:8-162 (applies to
government and businesses)
NO
N.Y. Gen. Bus. Law §399H
(applies only to businesses)
N.C. Gen. Stat. §75-64
(applies only to businesses)
NO
NO

NO
Or. Rev. Stat. §§ 646A.602
and 646A.622 (applies to the
government and businesses)

Pennsylvania

Pa. Stat. tit. 73, §
2301, et seq.

Rhode Island

R.I. Gen. Laws §
11-49.2-1, et seq.

South
Carolina

S.C. Code § 39-190 (2013 H.B.
3248)

South Dakota

NO

Tennessee

Tenn. Code §4718-2107

Texas

Tex. Bus. & Com.
Code §§ 521.002
and 521.053 and
Tex. Ed. Code §
37.007(b)(5)

not older than 16 at the
time the request is
made or an
incapacitated person or
a protected person for
whom a guardian or
conservator has been
appointed)
Pa. Stat. tit. 73, §2501,
et seq. (applies to any
consumer)
R.I. Gen. Laws §6-481, et seq. (applies to
any consumer)
S.C. Code §37-20-110,
et seq. 2014 Act 145,
(applies to any
consumer, including a
representative of a
“protected consumer,”
an individual who is
under the age of 16 at
the time a request is
made or an
incapacitated person or
a protected person for
whom a guardian or
conservator has been
appointed)
S.D. Codified Laws
Ann. §54-15-1, et seq.
(applies to identity
theft victims only)
Tenn. Code §47-182101, et seq. (applies
to any consumer)
Tex. Bus. & Com.
Code §20.01, et seq.
(applies to any
consumer, including a
representative of a
“protected consumer,”
an individual who
resides in the state and
is younger than 16
years of age at the time
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NO
R.I. Gen. Laws § 6-52-2
S.C. Code §37-20-190, S.C.
Code 30-2-310 (applies to
government and businesses)

NO

Tenn. Code §39-14-150(g)
(applies only to businesses)
Tex. Bus. & Com. Code §§
72.004 and 521.052 (applies
only to businesses)

Utah

Utah Code § 1344-101, et seq.

Vermont

Vt. Stat. tit. 9 §§
2430 and 2435

Virginia

Va. Code §§ 18.2186.6 and 32.1127.1:05

Washington

Wash. Rev. Code
§§19.255.010 and
42.56.590

West Virginia

W.Va. Code §
46A-2A-101, et
seq.

Wisconsin

Wis. Stat. §134.98

a request is made)
Utah Code §13-42101, et seq. (applies to
a victim of identity
theft or to a consumer)
Vt. Stat. tit. 9, §2480a,
et seq. (applies to any
consumer)
Va. Code §59.1-444.1,
et seq. 2014 Chapter
570 (applies to any
consumer who is a
resident of the sate,
including a
representative of a
“protected consumer,”
an individual either
under the age of 16 at
the time the request is
made or an
incapacitated person
for whom a guardian
or conservator has
been appointed)
Wash. Rev. Code
§19.182.170, et seq.
(applies to any
consumer who is a
resident of the state)
W.Va. Code § 46A6L-101, et seq.
(applies to any
consumer)
Wis. Stat. §100.54, et
seq. (applies to a
victim of identity theft
or a consumer,
including a
representative of a
“protected consumer,”
an individual who is
under the age of 16 at
the time the request is
made or an individual
for whom a guardian
or conservator has
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Utah Code § 13-44-201
(applies only to businesses)
Vt. Stat. tit. 9 § 2445 (applies
only to businesses)
NO

Wash. Rev. Code §
19.215.020 (applies to
government and businesses)
NO

Wis. Stat. §134.97 (applies
only to businesses)

Wyoming

Wyo. Stat. §40-12501, et seq.

been appointed)
Wyo. Stat. §40-12501, et seq. (applies to
any consumer)
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