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1.

Enterprise Risk Management
Risk—let’s get this straight up front—is good. The point of risk
management isn't to eliminate it; that would eliminate reward. The
point is to manage it—that is, to choose where to place bets, and
where to avoid betting altogether.
Thomas A. Stewart, Managing Risk in the 21st Century, FORTUNE,
Feb. 7, 2000, at 202.
Although not formally practiced until the 20th Century, risk management is not a novel

concept and has been implemented, in some manner, since the 17th Century. It is only in recent
history—at least in the past three decades—that various changes, i.e., instabilities, in hazard and
financial risks led to the development of enterprise risk management by the financial and
insurance industries. The Casualty Actuarial Society defines enterprise risk management as:
the discipline by which an organization in any industry assesses,
controls, exploits, finances, and monitors risks from all sources for
the purpose of increasing the organization’s short- and long-term
value to its stakeholders.
OVERVIEW

OF

ENTERPRISE RISK MANAGEMENT (Casualty Actuarial Society, Enterprise Risk

Management Committee, May 2003), at 8. In sum, enterprise risk management allowed these
industries to shift the management of uncertainties that stand in the way of achieving their
strategic, operational, and financial objectives by integrating the risk across the organization.
THOMAS L. BARTON, WILLIAM G. SHENKIR & PAUL L. WALKER, MAKING ENTERPRISE RISK
MANAGEMENT PAY OFF: HOW LEADING COMPANIES IMPLEMENT RISK MANAGEMENT (Financial
Times/Prentice Hall PTR 2002), at 11. This shift included prioritizing and allocating resources
against various risks that underpin the sustainability of the industry—that is, to maintain value by
planning for risks. CAROL A. FOX & MICHAEL S. EPSTEIN, WHY IS ENTERPRISE RISK
MANAGEMENT IMPORTANT FOR PREPAREDNESS? (The Risk and Insurance Management Society,
Inc. 2010), at 5.
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Enterprise risk management, in today’s environment, is no longer viewed as an option by
most companies—big or small; instead, it is a necessity. Despite this acknowledgement,
companies continue to struggle with developing and implementing an effective enterprise risk
management program to address their specific needs. TIM MAHANEY, TERRY FLEMING & MARY
ROTH, EXCELLENCE

IN

RISK MANAGEMENT VII: ELEVATING

THE

PRACTICE

OF

STRATEGIC RISK

MANAGEMENT (Marsh, Inc. 2010), at 2. For example, in a February 2010 study of hundreds of
companies concerning risk management, only 28% (compared to 4% in 2004) had a formal
enterprise risk management program, and 53% (compared to 27% in 2004) did not have any
enterprise risk management programs at all. ID., at 8. From this same study, the challenges faced
in implementing enterprise risk management varied by the company’s size:
$1B and above

$50M to $1B

$50M and below

1. Other areas have
greater priority

Lack of personnel
resources

Other areas have
greater priority

2. Lack of personnel
resources

Lack of financial
resources

Senior management
commitment

3. Demonstrate return
on investment

Other areas have
greater priority

Demonstrate return
on investment

Top 3 Challenges by Company Size (revenue). ID, at 5.
2.

Types Of Risk Subject To Enterprise Risk Management
Enterprise risk management is designed to address, at a minimum, four types of risk, as

described by the Casualty Actuarial Society: (a) hazard risk, (b) financial risk, (c) operational
risk, and (d) strategic risk. The risks that were traditionally handled by insurers, e.g., fire, theft,
windstorm, liability, business interruption, pollution, health, and pensions, are hazard risks.
STEPHEN P. D'ARCY, ENTERPRISE RISK MANAGEMENT (University of Illinois at UrbanaChampaign, May 30, 2001), at 2. Financial risks involve the company’s resources, e.g., return on
investments, losses due to changes in the financial markets, interest rates, foreign exchange rates,
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commodity prices, liquidity risks, and credit risks. ID. Next, the risks involving the people,
processes and technology of the company are operational risks, including customer satisfaction,
product development, product failure, trademark protection, corporate leadership, information
technology, management fraud and information risk. ID. Finally, the company’s overall
objectives are encompassed in strategic risks, e.g., completion, customer preferences,
technological innovation and regulatory or political impediments. ID.
Under the typical fragmented approach of risk management, generally, hazard risks were
addressed by the company’s risk management department, financial risks were addressed by the
accounting department, operational risks were handled by the human resources or information
technology departments, and strategic risks were the concern of the marketing department.
OVERVIEW

OF

ENTERPRISE RISK MANAGEMENT, at 32. Enterprise risk management attempts to

manage these risks in the aggregate, rather than independently. D’ARCY, ENTERPRISE RISK
MANAGEMENT, at 3.
3.

Legal Risk And Compliance
The dynamic condition of today’s corporate world has moved the legal department’s role

from the traditional legal risks, i.e., contractual, regulatory, and employment risks, to an
expanded role concerning other legal risks involving compliance and corporate governance. In
fact, a 2009 survey conducted by the Practical Law Company revealed a current trend that the
recent financial crisis has fundamentally altered the legal risk environment for most companies.
CAROLINE FRIEND & MARIANA TEIXEIRA, PRACTICAL LAW COMPANY, BENCHMARKING SURVEY:
LEGAL RISK AND COMPLIANCE (Legal & Commercial Publishing Limited 2009).
The survey, as it relates to this trend, made several observations: the perceived causes of
the crisis are likely to lead to new legislation and regulation, particularly in banking and financial
services; many companies in financial difficulty may be forced to consider a range of
-6-

restructuring strategies, which may bring their own risks; customers and suppliers are more
likely to get into financial difficulty, e.g., increasing the need for contractual protection; the
global turmoil has led to increased litigation, particularly in the United States; and following
some major scandals, there is an increased focus on fraud and corruption. ID., at 2. Along with
this trend, the PLC survey identified ten other trends, some of which are: key areas of legal risk
varied from sector to sector, but operational/contractual issues, general compliance, and
fraud/money-laundering have moved up the agenda for most legal departments; fewer companies
saw a rise in the budget for legal risk management; however, an increasing proportion predicts a
rise in budgets over the next two years; general counsel find the task of monitoring and enforcing
compliance programs considerably easier, compared to last year; however, developing a
compliance culture remains an area of concern; nearly all general counsel report directly to the
CEO or chair of the company; and despite the pressures brought to bear by the current climate,
general counsel remain reasonably confident in their legal management processes. ID., at 3-9.
4.

Risk Management Processes

ERM Framework—Source: MCCARTHY & FLYNN, RISK FROM THE CEO AND BOARD
PERSPECTIVE, p. 257.
The Australia/New Zealand Risk Management Standard is a set of risk management
standards issued in 1995 that call for a formalized system of risk management and for reporting
to the organization’s management on the performance of the risk management system—creating
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a benchmark for enterprise risk management programs. OVERVIEW

OF

ENTERPRISE RISK

MANAGEMENT, at 35. These standards describe enterprise risk management as:
establishing an appropriate infrastructure and culture and applying
a logical and systematic method of establishing the context,
indentifying, analyzing, evaluating, treating, monitoring and
communicating risks associated with any activity, function or
process in a way that will enable organizations to minimize losses
and maximize gains.
Australian and New Zealand Standard on Risk Management, AS/NZS 4360 (2004).
Enterprise risk management is separated into several stages, as originally detailed in the
above definition and since adjusted through the years by risk management experts. First, to be
able to recognize a risk it is necessary to know what is at risk. DALE F. COOPER, TUTORIAL
NOTES: THE AUSTRALIAN

AND

NEW ZEALAND STANDARD

ON

RISK MANAGEMENT, AS/NZS

4360:2004 (Broadleaf Capital International Pty Ltd. 2007), at 2. This stage, known as
“establishing the context,” includes external (defining the relationship of the company with its
environment), internal (understanding the overall objectives of the company), and risk
management contexts (identifying the risk categories of relevance to the company). OVERVIEW
OF

ENTERPRISE RISK MANAGEMENT, at 11. The next stage, “identifying the risks,” involves

documenting the conditions and events that represent material threats to the company’s
achievement of its objectives or represent areas to exploit for competitive advantage.
Brainstorming by the decision makers in the company with experience and knowledge in risk
management is the preferred approach to identifying the risks. COOPER, TUTORIAL NOTES: THE
AUSTRALIAN AND NEW ZEALAND STANDARD, at 3.
The next stage generally involves three steps: analyzing, integrating and prioritizing the
risks. The analysis and/or evaluation stage assigns each risk a significant rating taking into
account any existing factors which will operate to control the risk to develop an initial view of
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the significance of the identified risks. ID., at 4; OVERVIEW OF ENTERPRISE RISK MANAGEMENT,
at 12-13. Then, the company must “treat the risks”—that is, determine whether to avoid, retain,
reduce, transfer, or exploit the identified risks. OVERVIEW OF ENTERPRISE RISK MANAGEMENT, at
13. The risk management process next goes through the “monitoring and reviewing” stage to
continual gauge the risk environment and the performance of the risk management strategies. ID.,
at 13. Finally, the “consultation and communication” stage—that is, successful risk management
relies on achieving a high level of creative input and focused communications involving all
decision makers. COOPER, TUTORIAL NOTES: THE AUSTRALIAN AND NEW ZEALAND STANDARD,
at 5.
5.

Enterprise Risk Mitigation Models

Strategic Risk Management Model—Source: MCCARTHY & FLYNN, RISK FROM THE CEO
p. 19.

AND BOARD PERSPECTIVE,

Enterprise risk management programs will vary from company to company; however,
each are essential (in any form) for the consideration and recognition of risks throughout the
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company. BARTON, MAKING ENTERPRISE RISK MANAGEMENT PAY OFF: HOW LEADING
COMPANIES IMPLEMENT RISK MANAGEMENT, at 30. The chief executive officer is the company’s
chief risk management officer; however, a unique individual, e.g., a chief risk officer, may be
necessary to spearhead the effort to manage the company’s risks. This chief risk officer would be
responsible for executing and communicating the initiatives taken to assess, shape, optimize, and
monitor risk impacting the company to the chief executive officer and the Board. Regardless, it
is important in every enterprise risk management program that decision makers at all levels
consider risk management an active part of their job, and not simply an afterthought. ID., at 13.
6.

Conclusion
Enterprise risk management is a discipline that must be more than a mere suggestion to

be successful. At a minimum, a successful enterprise risk management program must develop an
aggregate approach to handle or address risk broadly across the company. Indeed, whether it
succeeds will depend on the commitment made by the company, i.e., the senior management and
board of directors, to make risk management a priority.
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The Scope and Use of the Attorney-Client Privilege in the United States
and Its Applicability to Communications in the U.S. and Abroad
by
Christopher Scott D’Angelo

ALTHOUGH the attorney-client privilege has been described as “one of the most revered of common law
privileges,”1 recent developments have challenged the scope and use of the privilege, particularly
concerning government investigations of corporate clients. In a 2005 survey by the National Association
of Criminal Defense Lawyers, 87 percent of lawyers surveyed reported that they had experienced recent
challenges to the attorney-client privilege.2 Additionally, 85 percent reported that the Department of
Justice and Securities and Exchange Commission frequently require waiver discussions when negotiating
settlements.3 Reviewing the characteristics of the privilege in the United States will aid clients and
practitioners in ensuring that their communications remain as securely shielded by the attorney-client
privilege as possible.
What the Privilege Is
The attorney-client privilege is the oldest confidential communications privilege known to the common
law.4 Though each U.S. jurisdiction retains its own particular privilege test, often codified by statute,
1

In re Estate of Wood, 818 A.2d 568, 571 (Pa. Super. Ct. 2003) (citing Commonwealth v. Maguigan, 511 A.2d
1327, 1333 (Pa. 1986)).

2

Stephanie A. Martz, NACDL News: Member Survey: Attorney-Client Privilege Is Under Attack, 29 CHAMPION 6
(July 2005).

3

Id. See also “Investigation Issues”, infra.

4

Upjohn v. United States, 449 U.S. 383, 389 (1981).
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** This article is based on an article first published in the Defense Counsel Journal, published quarterly by the
International Association of Defense Counsel, and can be found at 73 DEFENSE COUNSEL JOURNAL 343 (Oct. 2006)
and a later updated version published as a Chapter in THE ATTORNEY-CLIENT PRIVILEGE IN CIVIL LITIGATION,
FOURTH EDITION (American Bar Association, 2008).
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most jurisdictions require the same four elements for establishing privilege. There must be (1) a
communication (2) between counsel and client (3) made confidentially (4) for the purpose of obtaining or
rendering legal advice.5 Though most jurisdictions have extended the privilege to include a client’s
confidential communications with a subordinate or outside agent assisting an attorney, the communication
must always be confidential and made for the purpose of obtaining or rendering legal advice.6 The
privilege protects these communications to encourage frank discussions between a client and an attorney
and to ensure that an attorney is not hindered in providing legal advice and services to a client.7 The
attorney-client privilege rests with the client and survives an individual client’s death.8
What It Is Not
Jurisdictions also are similar in what they do not protect under the attorney-client privilege. First, the
privilege does not protect facts, including those imbedded within otherwise privileged communications.9
Even facts concerning the attorney-client relationship itself, such as a client’s identity, whether such a
relationship exists, when an attorney was retained, or the terms of the attorney’s engagement, usually are
not privileged.10 Additionally, the attorney-client privilege is applicable only to information sought for
the purpose of obtaining legal advice and to communications involving an attorney acting as a legal
advisor.11 Therefore, business advice rendered by an attorney is not privileged.12 As a practical matter,
documents containing both privileged communications and facts or business advice likely are
discoverable, but may be redacted before production.
The attorney-client privilege also does not protect information that counsel obtained from third parties
5

See, e.g., In re Teleglobe Commc’ns Corp., 493 F.3d 345, 359 (3d Cir. 2007); John Doe Co. v. United States, 79
Fed. Appx. 476, 477 (2d Cir. 2003); United States v. United Shoe Machinery Corp., 89 F. Supp. 357, 358-59 (D.
Mass. 1950) (stating the leading test for determining whether the attorney-client privilege applies).

6

See, e.g., John Doe Co., 79 Fed. Appx. at 477 (holding that district court did not abuse discretion in holding that
communications with investigator hired by attorney were not privileged because they were not confidential).

7

See Upjohn, 449 U.S. at 389 (1981).

8

See, e.g., Swidler & Berlin v. United States, 524 U.S. 399, 405-10 (1998) (holding that attorney’s notes from
meeting with deceased are privileged).
9

See Upjohn, 449 U.S. at 395 (“The privilege only protects disclosure of communications; it does not protect
disclosure of the underlying facts by those who communicated with the attorney: ‘The protection of the privilege
extends only to communications and not to facts.’”).
10

See, e.g., In re Grand Jury Subpoena Served upon Doe, 781 F.2d 238, 247 (2d Cir. 1986) (en banc) (“We have
consistently held that, absent special circumstances, client identity and fee information are not privileged.”);
Diversified Indus., Inc. v. Meredith, 572 F.2d 596, 603 (8th Cir. 1977) (holding that memorandum of engagement is
not privileged).
11

See Andritz Sprout-Bauer, Inc. v. Beazer East, Inc., 174 F.R.D. 609, 633 (M.D. Pa. 1997) (“The privilege attaches
only if the attorney is acting in the role of legal advisor.”); In re Estate of Wood, 818 A.2d 568, 571-72 (Pa. Super.
Ct. 2003) (holding that information was not privileged because it did not constitute confidential communications
made in the context of a legal discussion).
12

See In re Ford Motor Co., 110 F.3d 954, 966 (3d Cir. 1997), abrogated on other grounds, Mohawk Indus. v.
Carpenter, __ U.S. __, 130 S. Ct. 599 (2009) (holding minutes privileged because “infused” with legal concerns);
North Pacifica, LLC v. City of Pacifica, 274 F. Supp. 2d 1118, 1127-28 (N.D. Cal. 2003) (analyzing
communications to determine their primary purpose – business or legal advice).
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during the course of representation.13 Therefore, “any communications from counsel to the client
disclosing information from third parties would not be protected because the underlying communication
between counsel and the third party is not protected.”14 Counsel’s notes and impressions of third party
conversations may be protected, however, as attorney work product.
Choice of Law
Because jurisdictions each have their own particular attorney-client privilege laws, choice or conflict of
law issues can arise. Federal courts sitting in diversity jurisdiction apply state law concerning the
attorney-client privilege.15 A court determines which state’s privilege laws apply by analyzing the forum
state’s choice or conflict of law principles.16 States generally look to the state with the greatest interest or
most significant relationship to the case generally, or to the privilege issue specifically.17 Among the
factors analyzed are: choice of law agreements, the principal locations of the parties involved, the location
of the disputed occurrence, the location of the communication, where discovery is occurring, and where
any waiver is alleged to have occurred.18
If the federal court maintains federal question jurisdiction, federal common law applies to privilege
disputes.19 Where both federal question claims and pendent state law claims are at issue, the federal
common law of privilege applies to all claims.20 In cases involving international privilege disputes, courts
have ruled that comity and federal choice of law rules are included within the ambit of federal common

13

MacQuown v. Dean Witter Reynolds, Inc., 47 Pa. D. & C.3d 21, 24-25 (Pa. Ct. Comm. Pl. 1987) (holding that
information counsel obtained from third parties is not privileged).

14

Id.

15

FED. R. EVID. 501.

16

Pritchard-Keang Nam Corp. v. Jaworski, 751 F.2d 277, 281 n.4 (8th Cir. 1984) (“Under the Erie doctrine, a
federal court must apply the forum’s conflict of laws rules.”); In re Diet Drugs Prods. Liab. Litig., MDL No. 1203,
2004 U.S. Dist. LEXIS 8596, at *6 (E.D. Pa. May 11, 2004) (“Since we are a federal court sitting in Pennsylvania,
we will look to its choice of law rule.”); Fin. Techs. Int’l, Inc. v. Smith, 99 Civ. 9351 (GEL) (RLE), 2000 U.S. Dist.
LEXIS 18220, at *6 (S.D.N.Y. Dec. 19, 2000) (“[T]he choice of law rules of the forum state are controlling.”).

17

See Urban Outfitters, Inc. v. DPIC Cos., Inc., 203 F.R.D. 376, 379 (N.D. Ill. 2001) (holding that privilege law of
the state where discovery is occurring should apply); Fin. Techs. Int’l, Inc., 2000 U.S. Dist. LEXIS 18220, at *6-7.

18

See Urban Outfitters, Inc., 203 F.R.D. at 379; Fin. Techs. Int’l, Inc., 2000 U.S. Dist. LEXIS 18220, at *6-7.

19

FED. R. EVID. 501.

20

See Naquin v. Unocal Corp., Civ. A. No. 01-3124, 2002 U.S. Dist. LEXIS 15722, at *5-6 (E.D. La. Aug. 12,
2002) (“The weight of authority among courts that have confronted this issue in the context of discovery is that the
federal law of privilege governs even where the evidence sought might be relevant to pendent state law claims.”);
see also Hancock v. Hobbs, 967 F.2d 462, 466 (11th Cir. 1992) (“Courts that have confronted this issue in the
context of the discoverability of evidence have uniformly held that the federal law of privilege governs even where
the evidence sought might be relevant to a pendent state claim.”); Wm. T. Thompson Co. v. General Nutrition Corp.,
671 F.2d 100, 104 (3d Cir. 1982) (applying rule to accountant-client privilege analysis because the “Senate Report
accompanying Rule 501 states that it is also intended that the Federal law of privileges should be applied with
respect to pendent State law claims when they arise in a Federal question case” (internal citations omitted)). See
also FED. R. EVID. 502.
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law and, therefore, should be referenced and analyzed when deciding such disputes.21
Certain courts examining international privilege disputes have adopted a two-tier analysis for determining
which jurisdiction’s rules should apply.22 First, if the communication simply “touches base” with the
United States, such as by being authored or concerning legal matters in the United States, United States
federal discovery principles prevail.23 Second, if the communication relates solely to matters concerning
foreign jurisdictions, such as by taking place and involving attorneys or proceedings there, the court
analyzes which foreign jurisdiction has the predominant interest, by examining the place where the
privileged relationship was entered into or the place in which the relationship was centered at the time of
the communication.24 At least one court, however, has found the first “touching base with the United
States” part of the analysis too restrictive, and when faced with a choice of law question, immediately
weighed the United States’ and the foreign jurisdiction’s interests to determine which had the “most direct
and compelling interest,” taking into account the location of the parties, the substance of the
communication, the center of the communicating relationship, the needs of the international system, and
whether the application of foreign law would be inconsistent with federal law policies.25
Waiver
The attorney-client privilege can be waived in several ways. Most common is when the communication
at issue loses its confidential nature. If a privileged communication is shared with third parties, the
privilege generally is waived.26
Most courts provide for an exception to this rule when parties establish a joint defense agreement among
themselves, allowing for a “community of interest” privilege. The community of interest privilege, also
known as the “joint defense” privilege, protects communications between or among parties with mutual

21

See Golden Trade, S.r.L. v. Lee Apparel Co., 143 F.R.D. 514, 521 (S.D.N.Y. 1992) (recognizing that courts can
rely on applicable choice of law rules under the general rubric of federal common law); see also VLT Corp. v.
Unitrode Corp., 194 F.R.D. 8, 14-16 (D. Mass. 2000); Duplan Corp. v. Deering Milliken, Inc., 397 F. Supp. 1146,
1169-70 (D.S.C. 1975).
22

See Astra Aktiebolag v. Andrx Pharms., Inc., 208 F.R.D. 92, 98 (S.D.N.Y. 2002); Golden Trade, S.r.L., 143
F.R.D. at 520 (S.D.N.Y. 1992) (describing two-tier analysis as the “working standard”).

23

See In re Philip Servs. Corp. Sec. Litig., 98 Civ. 0835 (MBM) (DF), 2005 U.S. Dist. LEXIS 22998, at *8-9
(S.D.N.Y. Oct. 7, 2005) (holding that opinion letters “touch base” with the United States and applying federal
privilege law); see also Astra Aktiebolag, 208 F.R.D. at 98; Golden Trade, S.r.L., 143 F.R.D. at 520; Duplan Corp.,
397 F. Supp. at 1169-70.
24

See Kiobel v. Royal Dutch Petroleum Co., No. 02CIV7618 (KMW) (HBP), 2005 WL 1925656, at *2-3 (S.D.N.Y.
Aug. 11, 2005) (examining whether England or Nigeria had more substantial contact with documents); Astra
Aktiebolag, 208 F.R.D. at 98-99 (analyzing which foreign jurisdiction had predominant interest); Golden Trade,
S.r.L., 143 F.R.D. at 521-22 (examining foreign jurisdictions’ “predominant interest” in whether communications
should remain privileged); see also Duplan Corp., 397 F. Supp. at 1170-71.
25

See VLT Corp., 194 F.R.D. at 15-17 (holding that foreign jurisdictions’ privilege laws control); see also 2M Asset
Mgmt., LLC v. Netmass, Inc., No. 2:06-CV-215, 2007 U.S. Dist. LEXIS 14098, at *9-10 (E.D. Tex. Feb. 28, 2007)
(rejecting the argument that if one document touches the U.S., then all privilege questions are governed by U.S. law,
and recognizing the need to “afford comity and deference to the laws of foreign countries”).

26

See, e.g., In re Columbia/HCA Healthcare Corp. Billing Practices Litig., 293 F.3d 289, 295-304 (6th Cir. 2002)
(discussing various forms of waiver).
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interests and their counsel.27 To establish the privilege, a party must demonstrate that the communication
was made in the course of, and to further, a joint litigation effort.28 Additionally, because the privilege is
not distinct, but rather considered an extension of the attorney-client privilege, the communication still
must be made confidentially and for the purpose of obtaining or rendering legal advice.29
Though not all jurisdictions require one, the relevant parties should sign a written joint defense agreement
establishing the scope of their shared privilege and, if appropriate, obtain court approval of the
agreement.30 Additionally, because of future disqualification concerns, parties should include a waiver of
conflict of interest clause.
Parties must also be wary of inadvertent disclosures of privileged communications as courts are divided
concerning whether such disclosures waive the privilege. While certain courts leniently hold that no
waiver occurs in such instances, other courts hold that an inadvertent disclosure constitutes a complete
waiver of the privilege.31 Still other jurisdictions decide on a case-by-case basis, weighing the
precautions taken to avoid inadvertent disclosure, the time taken to rectify the error, the scope of
discovery, the extent of the disclosure, and general considerations of fairness and equity.32
Federal Rule of Evidence 502, Attorney-Client Privilege and Work Product; Limitations on Waiver, was
enacted in September of 2008 to address the issue of waiver of the attorney-client privilege and work
product doctrine. Although a Federal Rule of Evidence, the Rule was enacted by federal legislation and is
controlling in both federal and state proceedings.33 Among other things, FRE 502 states that when
disclosure is made in a federal proceeding or to a federal office or agency and waives the attorney-client
privilege or work-product protection, the waiver extends to undisclosed communications or information
in a federal or state proceeding only if the waiver was intentional, the disclosed and undisclosed materials

27

See In re Teleglobe Commc’ns Corp., 493 F.3d 345, 364 (3d Cir. 2007) (defining the community of interest
privilege and noting that it was formerly known in the criminal context as the “joint defense” privilege).

28

See Grand Jury Proceedings v. United States, 156 F.3d 1038, 1042-43 (10th Cir. 1998) (holding that no joint
defense privilege applied where there was no agreement or joint defense strategy); Haines v. Liggett Group, Inc.,
975 F.2d 81, 94 (3d Cir. 1992) (stating test for joint defense privilege); United States v. Schwimmer, 892 F.2d 237,
243 (2d Cir. 1989) (holding one party’s communications with an accountant hired by another party’s attorney were
privileged under joint defense privilege).
29

See Schwimmer, 892 F.2d at 243-44.

30

See FED. R. EVID. 502(e) (“An agreement on the effect of disclosure of a communication or information covered
by the attorney-client privilege or work product protection is binding on the parties to the agreement, but not on
other parties unless the agreement is incorporated into a court order.”) and 502(d) (“A federal court order that the
attorney-client privilege or work product protection is not waived as a result of disclosure in connection with the
litigation pending before the court governs all persons or entities in all state or federal proceedings, whether or not
they were parties to the matter before the court, if the order incorporates the agreement of the parties before the
court.”).
31

See Gray v. Bicknell, 86 F.3d 1472, 1483-84 (8th Cir. 1996) (discussing courts’ approaches to inadvertent
disclosures).
32

See Gray, 86 F.3d at 1484; Lois Sportswear, U.S.A., Inc. v. Levi Strauss & Co., 104 F.R.D. 103, 105 (S.D.N.Y.
1985) (holding privilege was not waived through inadvertent disclosure).

33

See FED. R. EVID. 502(d, f).
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concern the same subject matter, and “they ought in fairness be considered together.”34 Likewise, FRE
502 also addresses “inadvertent disclosures”, stating that when made in a federal proceeding or to a
federal office or agency, the disclosure does not operate as a waiver in a federal or state proceeding if the
disclosure was inadvertent, the holder of the privilege or protection “took reasonable steps” to prevent
disclosure, and the holder promptly took “reasonable steps” to rectify the error.35
FRE 502 also addresses the issue of waiver where the disclosure was in a state proceeding. When
disclosure is made in a state proceeding and is not subject to a state court order concerning waiver, the
disclosure does not operate as a waiver in a federal proceeding if the disclosure would not be a waiver had
it been made in a federal proceeding or is not a waiver under the law of the state where the disclosure was
made.36
Clients can also waive their privilege over communications by placing the communication at issue in
litigation. Often this occurs when a client challenges their former attorney’s representation or relies on
advice of counsel as a defense, or when the case concerns insurance bad faith claims. Courts generally
fall into two categories when analyzing an “at issue waiver.” One group holds that if a privileged
communication is relevant to the privilege-holder’s claim or defense, the privilege is waived.37 Another
group more restrictively holds that a client waives the privilege only if the client relies on the particular
communication at issue to support a claim or defense.38
Finally, even if a communication is privileged and the privilege has not been waived, litigating parties
might argue to the court that the administration of justice nevertheless warrants disclosure of the
communication.39 For example, the former Supreme Court Justice Sandra Day O’Connor has commented
in dissent that “a criminal defendant’s right to exculpatory evidence or a compelling law enforcement
need for information may, where the testimony is not available from other sources, override a client’s
posthumous interest in confidentiality.”40 Similarly, at least one court has held that where testimony
concerning a privileged communication can only be obtained from an attorney, and disclosure of the
privileged communications will not prejudice the party, justice requires disclosure of the
communication.41

34

FED. R. EVID. 502(a).

35

FED. R. EVID. 502(b)

36

FED. R. EVID. 502(c).

37

See Hearn v. Rhay, 68 F.R.D. 574, 581 (E.D. Wa. 1975) (holding that privilege is waived when (1) the assertion
of privilege results from affirmative conduct, such as filing suit; (2) the affirmative act places the privileged
information at issue by making it relevant to the case; and (3) application of the privilege will deny the opposing
party access to information vital to that party’s defense.).

38

See Glenmede Trust Co. v. Thompson, 56 F.3d 476, 486 (3d Cir. 1995) (holding that defendant waived the
attorney-client privilege concerning certain attorney-client communications because defendant raised reliance on the
advice of counsel as an affirmative defense).
39

See Swidler & Berlin v. United States, 524 U.S. 399, 412 (1998) (O’Connor, J., dissenting).

40

See Swidler & Berlin, 524 U.S. at 411 (O’Connor, J., dissenting).

41

See Cohen v. Jenkintown Cab Co., 357 A.2d 689, 693-94 (Pa. Super. Ct. 1976) (ordering disclosure because
“when it is shown that the interests of the administration of justice can only be frustrated by the exercise of the
privilege, the trial judge may require that the communication be disclosed”).
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Corporate Issues
A corporation is a client for purposes of the attorney-client privilege. Therefore, communications
between a corporation’s employees and its attorney may be as protected as communications between an
individual client and his or her attorneys.
In the leading case of Upjohn Co. v. United States, which concerned a federal tax issue, the United States
Supreme Court held that the attorney-client privilege protected communications made by a company’s
employees to the company’s counsel during the attorneys’ internal investigation of the company.42 The
Court rejected the “control group test,” which posited that the privilege should protect only
communications from senior management.43 Because the corporation was communicating through its
lower-level management employees in order to obtain legal advice from its counsel, such communications
were privileged.44 The Court found the following factors important in deciding that the communications
at issue were privileged: (1) the communications were made by company employees to company lawyers,
each acting in that capacity; (2) the communications concerned matters within the employees’ scope of
corporate duties; (3) the employees’ communications were made to counsel at the direction of corporate
superiors; (4) the communications were made to secure for the corporation legal advice from counsel and
the employees understood that they were being questioned so that the corporation could obtain legal
advice; (5) the communications were confidential and employees understood them to be confidential; (6)
the information needed from the investigation could not be obtained from senior management; and (7) the
communications were kept confidential by limiting their dissemination.45
The holding in Upjohn Co., however, is binding only on federal courts sitting in federal question
jurisdiction applying federal common law.46 While certain states have adopted a privilege test similar to
that announced in Upjohn Co., other states continue to analyze the issue under the “control group test”
rejected in Upjohn Co. Still other states have yet to determine what test should govern this determination.
Fifteen states have adopted some variant of the broader test discussed in but not expressly adopted by the
Supreme Court in Upjohn Co., also called the “subject matter test,” while seven states adopted the
“control group test,” and twenty-eight states had not definitively adopted any test, including Delaware,
New York, Pennsylvania, and New Jersey.47

42

449 U.S. 383, 390-96 (1981).

43

Id. at 392-93.

44

Id. at 394-96.

45

Id. at 394-95.

46

See FED. R. EVID. 501.

47

The fifteen states whose highest courts or legislatures adopted tests based on or similar to the holding in Upjohn
Co. are: Alabama (ALA. R. EVID. 502(a)(2)); Arizona (ARIZ. REV. STAT. § 12-2234); Arkansas (Corteau v. St. Paul
Fire & Marine Ins. Co., 821 S.W.2d 45 (Ark. 1991)); California (D.I. Chadbourne, Inc. v. Super. Ct., 388 P.2d 700
(Cal. 1964) (en banc)); Colorado (Denver Post Corp. v. Univ. of Colo., 739 P.2d 874 (Colo. 1987)); Florida (S. Bell
Tel. & Tel. Co. v. Deason, 632 So. 2d 1377 (Fla. 1994)); Kentucky (KY. R. EVID. 503(a)(2)); Louisiana (LA. CODE
EVID. ANN. ART. 506(A)(2)); Mississippi (MISS. R. EVID. 502(a)(2)); Nevada (Wardleigh v. Second Judicial Dist.
Ct., 891 P.2d 1180 (Nev. 1995)); North Dakota (N.D.R. EVID. 502(a)(2)); Oregon (OR. EVID. CODE 503(1)(d));
Texas (TEX. R. CIV. EVID. 503(a)(2)); Utah (UTAH R. EVID. 504(a)(4)); Vermont (Baisley v. Missisquoi Cemetery
Ass’n, 708 A.2d 924 (Vt. 1998). Brian E. Hamilton, Conflict, Disparity, and Indecision: The Unsettled Corporate
Attorney-Client Privilege, 1997 Ann. Surv. Am. L. 629, 633-640 (1999). The seven states that adopted the “control
Continued…
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In fact, the Illinois Supreme Court expressly rejected the test used in Upjohn Co., ruling that the control
group test properly protected communications between attorneys and corporate decision makers while
also “minimizing the amount of relevant material that is barred from discovery.”48 The court
characterized an employee protected under the test as one “whose advisory role to top management in a
particular area is such that a decision would not normally be made without his advice or opinion, and
whose opinion in fact forms the basis of any final decision by those with actual authority. . . . However,
the individuals upon whom he may rely for supplying information are not members of the control
group.”49
Mergers and Dissolutions
Particular privilege concerns can arise when a corporation merges or dissolves. Though stated as dictum,
in Commodity Futures Trading Commission v. Weintraub, the Supreme Court of the United States noted
(referring to the parties’ agreement) that, “when control of a corporation passes to new management, the
authority to assert and waive the corporation’s attorney-client privilege passes as well.”50 Therefore,
“[d]isplaced managers may not assert the privilege over the wishes of current managers, even as to
statements that the former might have made to counsel concerning matters within the scope of their
corporate duties.”51 In deciding whether a debtor corporation’s privilege was held by the bankruptcy
trustee or the debtor’s directors, the Court ruled that the privilege passed to the trustee because the trustee
controlled the corporation’s affairs.52
Using this language from Weintraub, courts have distinguished what it means when “control of a
corporation passes to new management.” Courts have held that in the case of a merger, if Corporation A
acquires Corporation B’s business and continues that business, Corporation A also acquires Corporation

….Continued

group test” are: Alaska (ALASKA R. EVID. 503(a)(2)); Hawaii (HAW. R. EVID. 503(a)(2)); Illinois (Consol. Coal Co.
v. Bucyrus-Erie Co., 432 N.E.2d 250 (Ill. 1982)); Maine (ME. R. EVID. 502(a)(2)); New Hampshire (N.H.R. EVID.
502(a)(2)); Oklahoma (OKLA. STAT. TIT. 12, § 2502(A)(4)); South Dakota (S.D. CODIFIED LAWS § 19-13-2(2)).
Notably, lower courts in Delaware, Pennsylvania and New Jersey have positively cited the Upjohn Co. approach,
but those states have not definitively adopted the “subject matter” test. See Deutsch v. Cogan, 580 A.2d 100, 106
(Del. Ch. 1990) (citing Upjohn Co., in dicta, for the proposition that “the lawyer-client privilege applies even when
the client is a corporation, and . . . the corporate lawyer-client privilege [may not] be limited by the application of
tests like the ‘control group’ test”); Amtrak v. Fowler, 788 A.2d 1053, 1056 (Pa. Commw. Ct. 2001) (holding that
“entities may claim the privilege for communications between their attorney and their agents or employees who are
authorized to act on behalf of the entities”); Wagi v. Silver Ridge Park W., 580 A.2d 1093, 1097 (N.J. Super. Ct.
App. Div. 1989) (“The privilege unquestionably extends to corporations which must act through agents, including
its officers and employees.”).
48

Consol. Coal Co. v. Bucyrus-Erie Co., 432 N.E.2d 250, 257 (Ill. 1982).

49

Id. at 258.

50

471 U.S. 343, 349 (1985).

51

Id.; see also Venture Law Group v. Superior Ct. of Santa Clara County, 12 Cal. Rptr. 3d 656, 662 (Cal. Ct. App.
2004) (“Former management of a merged company does not hold the merged company’s attorney-client privilege
and may not waive the attorney-client privilege post-merger.”); Maleski v. Corp. Life Ins. Co., 641 A.2d 1, 3 (Pa.
Commw. Ct. 1994) (citing Weintraub).

52

Weintraub, 471 U.S. at 353.
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B’s privilege.53 However, if Corporation A merely purchases some of the assets of Corporation B, no
privilege is transferred.54
Few courts have addressed whether the attorney-client privilege survives corporate dissolution. Though
the attorney client privilege survives an individual’s death, courts have analogized the issue to a corporate
merger. For example, where a liquidator assumes control of a dissolved corporation’s business, the
privilege passes to the liquidator.55 However, where no entity exists to continue the corporation’s
business, such as when a liquidator merely oversees distribution of a defunct corporation’s assets, the
privilege does not transfer, and according to at least one court, the privilege dies with the corporation.56
Investigation Issues
Protecting a corporation’s privileged communications involves particular concerns. Often, corporate
clients and their attorneys must decide whether to share their otherwise privileged communications
concerning internal audits and investigations with government investigators.
Though often pressured by the government, expressly or otherwise, to do so to assist an investigation and
obtain leniency, sharing such communications risks the confidential nature of those communications, and
therefore, may waive the attorney-client privilege. Without such protection, the client’s communications
may be discoverable to any third party. Moreover, any such waiver may extend to the entire subject
matter of the communication, and not merely to the particular document or communication itself.57
Efforts by the Department of Justice to pressure corporations to waive the protections of privilege in order

53

See Soverain Software LLC v. The Gap, Inc., 340 F. Supp. 2d 760, 763 (E.D. Tex. 2004) (holding that purchasing
company was a successor to the business and the privilege that attended that business because it sold the transferee’s
product, held its patents, and serviced its customers); Bass Pub. Ltd. Co. v. Promus Cos., Inc., 868 F. Supp. 615, 620
(S.D.N.Y. 1994) (holding that post-merger company could waive privilege); Tekni-Plex, Inc. v. Meyner and Landis,
674 N.E.2d 663, 669 (N.Y. 1996) (holding that privilege transferred because business of purchased company
remained unchanged, purchaser possessed “all of the rights, privileges, liabilities and obligations” of the purchased
company, in addition to its assets, and the purchaser should have “access to any relevant pre-merger legal advice
rendered to [the purchased company] that it might need to defend against these liabilities or pursue any of these
rights”).
54

See Zenith Elecs. Corp. v. WH-TV Broad. Corp., 2003 U.S. Dist. LEXIS 13816, at *6 (N.D. Ill. Aug. 7, 2003)
(holding that attorney-client privilege was not a property right that could be contractually sold as an asset); In re InStore Adver. Sec. Litig., 163 F.R.D. 452, 458 (S.D.N.Y. 1995) (“[A] transfer of assets, without more, is not
sufficient to effect a transfer of the privileges; control of the entity possessing the privileges must also pass for the
privileges to pass.” (quoting In re Grand Jury Subpoenas 89-3 and 89-4, 734 F. Supp. 1207, 1211 n.3 (E.D. Va.
1990))).
55

See Maleski, 641 A.2d at 4 (holding that liquidator may waive dissolved corporation’s privilege because the
liquidator was functioning as management of the corporation).
56

See Lewis v. United States, No. 02-2958 B/An, 2004 U.S. Dist. LEXIS 26680, at *9 (W.D. Tenn. Dec. 7, 2004)
(“[C]lient confidentiality does not extend beyond the ‘death’ of a corporation.”); FDIC v. McAtee, 124 F.R.D. 662,
664 (D. Kan. 1988) (“[T]he transfer of assets to the FDIC in its corporate capacity does not transfer the attorneyclient privilege.”); FDIC v. Amundson, 682 F. Supp. 981, 987 (D. Minn. 1988) (where FDIC merely acted as
receiver and liquidator of bank’s assets, FDIC could not assert former attorney-client relationship with bank’s
attorney for purposes of disqualification).
57

See FED. R. EVID. 502 and Committee Letter.
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to gain credit for government cooperation have exacerbated concerns surrounding this issue. In a June 16,
1999 memorandum issued by then-Deputy Attorney General Eric H. Holder, Jr., federal prosecutors were
expressly permitted to account for a “corporation’s timely and voluntary disclosure of wrongdoing and its
willingness to cooperate in the investigation of its agents, including, if necessary, the waiver of the
corporate attorney-client and work product privileges,” when deciding whether to charge a corporation.58
This policy was reiterated and made mandatory in a 2003 memorandum by then-Deputy Attorney General
Larry Thompson59 and a 2005 memorandum by Acting Deputy Attorney General Robert McCallum.60
Many criticized the DOJ’s pressuring of corporations to disclose privileged information, including a
bipartisan group of 10 former senior Justice Department officials, including such officials as former
Attorneys General Richard Thornburgh and Griffin Bell and former Solicitor General Theodore Olsen. In
September 2006, they wrote to then-Attorney General Alberto Gonzales to protest the government's
tactics in investigating corporate wrongdoing.61 These tactics, they asserted, are “seriously eroding”
attorney-client privilege and “undermin[ing], rather than enhance[ing], compliance with the law" and in
fact have discouraged corporate boards and executives from consulting with their lawyers, harmed
companies’ ability to conduct effective internal investigations.
In December of 2006, in response to the mounting criticism and proposed federal legislation,62 and in
what was touted as a significant shift in how the Department of Justice would seek and employ privilege
waivers in corporate prosecutions, then-Deputy Attorney General Paul J. McNulty issued new guidance
limiting federal prosecutors’ ability to seek waiver of attorney-client privilege protection to situations
“when there is a legitimate need for the privileged information to fulfill their law enforcement
obligations.”63 Under the “McNulty Memorandum”, prosecutors could request a waiver of privilege
protecting purely factual (“Category I”) information relating to the alleged underlying corporate

58

Memorandum from The Deputy Attorney General to All Component Heads and United States Attorneys, Bringing
Criminal
Charges
Against
Corporations
(June
16,
1999),
available
at
http://www.justice.gov/criminal/fraud/documents/reports/1999/charging-corps.PDF (“One factor the prosecutor may
weigh in assessing the adequacy of a corporation’s cooperation is the completeness of its disclosure including, if
necessary, a waiver of the attorney-client and work product protections, both with respect to its internal investigation
and with respect to communications between specific officers, directors, and employees and counsel.”).
59

Memorandum from Larry D. Thompson, Deputy Attorney General to Heads of Department Components and
United States Attorneys, Principles of Federal Prosecution of Business Organizations (Jan. 20, 2003), available at
http://www.justice.gov/dag/cftf/corporate_guidelines.htm.
60

Memorandum from Robert D. McCallum, Jr., Acting Deputy Attorney General to Heads of Department
Components, Waiver of Corporate Attorney-Client and Work Product Protection (Oct. 21, 2005), available at
http://lawprofessors.typepad.com/whitecollarcrime_blog/files/AttorneyClientWaiverMemo.pdf.

61

Letter from Griffin R. Bell, et al., to Hon. Alberto Gonzales, dated September 5, 2006 re Proposed Revisions to
Department of Justice Policy Regarding Waiver of the Attorney-Client Privilege and Work Product Doctrine,
available at http://lawprofessors.typepad.com/whitecollarcrime_blog/files/thompson_memo_letter_sept_5_2006.pdf
62

On November 14, 2006, H.R. 3013, The Privilege Protection Act, was passed in the House of Representatives by
voice vote without objection. The companion bill in the Senate, S. 186, was then expected to be taken up shortly
thereafter.
63

Memorandum from Paul J. McNulty, Deputy Attorney General to Heads of Department Components and United
States Attorneys, Principles of Federal Prosecution of Business Organizations (Dec. 12, 2006), available at
http://www.justice.gov/dag/speeches/2006/mcnulty_memo.pdf.
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misconduct when authorized by the US Attorney, and could consider, for charging decision purposes, the
corporation’s response to a request for Category I information.
Privileged attorney-client
communications or non-factual attorney work product (“Category II”) could be sought only in “rare
circumstances” where available purely factual information was inadequate. Refusal to produce Category
II information could not be a factor in a charging decision, although waiver could still earn a company
cooperation credit.
However, the changes made by the McNulty Memorandum did not satisfy the concerns, nor did it
effectively reduce the pressures the Department of Justice could and would bring to bear, expressly or
impliedly, upon companies to waive the attorney-client privilege in exchange for “cooperation credit”,
with the obvious corollary. In June 2008, more than thirty former U.S. Attorneys expressed continued
concerns and disagreement with the McNulty Memorandum and instead their support for the AttorneyClient Privilege Protection Act of 2006,64 which was shortly thereafter reintroduced by Sen. Specter as the
Attorney-Client Privilege Protection Act of 2008.
Seeing the handwriting on the wall,65 and responding to criticism that the Department had promoted an
environment that “unfairly eroded” the protections of attorney-client privilege and work-product
protection, the Department of Justice abandoned the McNulty Memorandum’s framework in August 2008
when Deputy Attorney General Mark Filip issued new guidance for federal prosecutors.66 Under the
“Filip Memorandum,” prosecutors must focus on the corporation’s willingness to disclose to the
government “relevant facts” concerning the alleged misconduct. “[A] corporation should receive the
same credit for disclosing facts contained in materials that are not protected by the attorney-client
privilege or attorney work product as it would for disclosing identical facts contained in materials that are
so protected.” Thus, in theory at least, cooperation credit is no longer given based on waiver of privilege
protection, and unwillingness to waive privilege is not supposed to factor in bringing charges. In fact,
prosecutors are no longer permitted to request privilege waivers.
However, the issuance of the Filip Memorandum did not and still does not quell concern about the
erosion of privilege. Indeed, the current DOJ guidelines seem to turn a blind eye to the corporation’s
continued need to waive privilege protection in order to furnish prosecutors with the “relevant facts”
necessary to gain cooperation credit.67 Moreover, the Filip Memorandum, like those that preceded it,
64

Letter from Rebecca A. Betts, former U.S. Attorney for the Southern District of West Virginia, et alia, to Senator
Patrick
Leahy,
Chairman,
Judiciary
Committee
(June
20,
2008),
available
at
http://www.nacdl.org/public.nsf/whitecollar/WCnews094/$FILE/USAs_Letter.pdf.
65

See, e.g., Letter from Sen. Arlen Specter to Mark R. Filip, Deputy Attorney General (July 10, 2008) available at
(http://specter.senate.gov/public/index.cfm?FuseAction=NewsRoom.NewsReleases&Content
Record_id=09EE0CFC-978B-D2CB-C6E8-511BEC8EA4EA).

66

Memorandum from Mark Filip, Deputy Attorney General to Heads of Department Components and United States
Attorneys, Principles of Federal Prosecution of Business Organizations (Aug. 28, 2008), available at
http://www.justice.gov/dag/readingroom/dag-memo-08282008.pdf, reprinted in UNITED STATES ATTORNEYS’
MANUAL, § 9-28 et seq., available at
http://www.justice.gov/usao/eousa/foia_reading_room/usam/title9/28mcrm.htm.
67

See
Press
Release
from
Sen.
Arlen
Specter
(Aug.
28,
2008),
available
at
http://specter.senate.gov/public/index.cfm?FuseAction=NewsRoom.NewsReleases&ContentRecord_id=0aa887f0f40c-f557-5dbb-4aef8032b8f9 (“[T]here is no change in the benefit to corporations to waive the privilege by giving
facts obtained by the corporate attorneys from the individuals in order to escape prosecution or to have a deferred
prosecution agreement.”).
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shows a disdain for the attorney-client privilege and work product protections, and demonstrates a view
that having lawyers conduct internal investigations, as opposed to doing so without lawyers and in a
manner that would not raise the privilege, is a matter of choice and suggests not only a lack of
cooperation but also a desire to be secretive. The DOJ thus continues to ignore the traditional and
valuable role lawyers play in such investigations. Further, other agencies, including the SEC and some
state regulators, who are not subject to the Filip Memorandum, have also adopted policies encouraging
corporations’ cooperation with government investigations.68 Indeed, the American Bar Association has
established a task force on the Attorney-Client Privilege to address, what it perceives, are attempts to
erode the privilege, and along with the American Civil Liberties Union, the National Association of
Criminal Defense Lawyers, and the United States Chamber of Commerce, has challenged the United
States Sentencing Commission’s proposed commentary to Section 8.C2.5(g) of the United States
Sentencing Guidelines, which it believes encourages the waiver of the attorney-client privilege.69 In the
same vein, Senator Arlen Specter and other lawmakers have reintroduced the Attorney-Client Privilege
Protection Act, S. 445, legislation aimed at prohibiting federal agencies from requesting attorney-client
privilege and work-product protection waivers, offering rewards for such waiver, or threatening adverse
consequences for refusals to waive privilege.70
As stated above, Federal Rule of Evidence 502, Attorney-Client Privilege and Work Product; Limitations
on Waiver was enacted in September of 2008. The Rule addresses the scope of a waiver of privilege in a
federal proceeding or to a federal office or agency, avoiding waiver when an unintentional or inadvertent
disclosure occurs, and disclosures in state proceedings.71 In drafting this Rule, the Advisory Committee
on Evidence Rules also considered including a provision allowing for “selective waiver” of privilege for a
specific limited purpose of responding to a federal government regulatory, investigative or enforcement
authority, but maintaining it for all other purposes. Although, as stated above, the concept has generally
been rejected in the courts,72 it was advanced and included in those proposed amendments. However, the
“selective waiver” proposal was deleted during the Rule approval process.73

68

See Securities and Exchange Act of 1934 Release No. 44969, Securities and Exchange Commission, Report of
Investigation Pursuant to Section 21(a) of the Securities Exchange Act of 1934 and Commission Statement on the
Relationship of Cooperation to Agency Enforcement Decisions (Oct. 23, 2001), available at
www.sec.gov/litigation/investreport/34-44969.htm; Bruce A. Green and David C. Clifton, Feeling a Chill;
Changing Government Policies Are Pressing Corporation and Attorneys to Disclose Protected Information,
A.B.A.J. at 63-64 (Dec. 2005); Elkan Abramowitz and Barry A. Bohrer, White Collar Crime; Waiver of Corporate
Attorney-Client and Work Product Protection, N.Y.L.J., Nov. 1, 2005, at 3.
69

See Green, supra note 68, at 63; Abramowitz, supra note 68.

70

See Attorney-Client Privilege Protection Act, S. 445, 111th Cong. (2009); Attorney-Client Privilege Protection
Act, H.R. 4326, 111th Cong. (2009).

71

See Notes 33 – 36 and related text.

72

See, e.g., In re Columbia/HCA Healthcare Corp. Billing Practices Litig., 293 F.3d at 302-04 (6th Cir. 2002)
(holding privilege was waived) ; Westinghouse Elec. Corp. v. Republic of Philippines, 951 F.2d 1414, 1425-27 (3d
Cir. 1991) (distinguishing partial from selective waivers); Weil v. Investment/Indicators, Research, and Mgmt, Inc.,
647 F.2d 18, 24-25 (9th Cir. 1981); Velsicol Chem. Corp. v. Parsons, 561 F.2d 671 (7th Cir. 1977); United States v.
Doe (In re Grand Jury Proceedings), 219 F.3d 175, 183, 186 (2d Cir. 2000) (remanding case to determine whether
privilege was waived by disclosure); Diversified Indus., Inc. v. Meredith, 572 F.2d 596, 611 (8th Cir. 1978) (holding
that privilege was not waived through disclosure in non-public Securities and Exchange Commission investigation);
Maruzen Co., Ltd. v. HSBC USA, Inc., 00 Civ. 1079 (RO), 00 Civ. 1512 (RO), 2002 U.S. Dist. LEXIS 13288, at
Continued…
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Thus, Rule 502 makes no allowance for a waiver specific to responding to a governmental investigation.
As stated above, the selective waiver concept has also generally been rejected in the courts.
Conclusion
Though the attorney-client privilege provides clients and their counsel unique opportunities for candid
conversations, attention must be paid to each jurisdiction’s unique rules to avoid waving the privilege and
to ensure protection.

….Continued

*2-5 (S.D.N.Y. July 23, 2002) (holding that privilege was not waived because communications were disclosed under
a confidentiality agreement with the United States Attorney’s Office).
73

While some had argued in favor of the selective waiver provision in order to protect against subject matter waiver
and to maintain the privilege in other contexts, others argued that such a provision would simply encourage the
government to pressure companies more to waive the privilege by arguing that there would be limited detriment to
the company outside the government’s investigation. Companies rightfully argue that they should not be compelled
to waive the privileges due to the far-reaching impact beyond the particular government investigation such as in civil
litigation or the ability to conduct effective investigations and counseling in the future (in addition, of course, to the
fact that doing so undermines the crucial value of the attorney client privilege and work product doctrine to society
and parties).
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SELECTING THE RIGHT LAWYERS FOR THE COMPANY:
MAXIMIZING VALUE FROM OUTSIDE COUNSEL
Daniel J. Gerber
Rumberger, Kirk & Caldwell

I.

COUNSEL SELECTION ISSUES
Introduction
There are perhaps as many ways a corporation selects outside counsel as

there are corporations in the United States and abroad. Corporate counsel select
outside counsel through many methods.

These methods range from personal

preference, to history, or competitive process. Section 1 of this paper will focus on
the merging trend of the establishment of preferred networks and their advantages
and disadvantages.
A.

Preferred Networks

Preferred networks of counsel are established many ways. Outside law
firms are often identified by subject matter, region, locality, area of specialization,
and history with the corporation. Corporations often determine their long range
needs for outside counsel based on these factors. For example, companies which
face many product liability lawsuits will need one or more litigation firms to
handle these claims. A bank, for example, might need a different mix of counsel in
a preferred network arrangement.
Most firms selected for consideration in preferred networks are identified
from the corporation’s historical representation group. These firms have often
demonstrated their value to the corporation.

Historical firms also bring the

advantage of a knowledge base of the corporation’s values, structure, and key
witnesses and documents.
However, to obtain the full value of a preferred network system, the
corporation may wish to look outside its current stable of counsel. Responsible
law firms can be invited to participate in competitive processes and other selection
methods by obtaining referrals from other respected organizations’ inside counsel.
Leaders in case law development and academic contributions can also be a good
source of participants in preferred networks. Deliberation with the corporation’s
insurance carriers may also provide lists of litigation firms in various jurisdictions
to handle a corporation’s work.
Selection into preferred networks can take many forms. Preferred networks
can be established by simple agreement between the corporation and the network
providers. Network participants should provide value based billing systems or
advantages to the corporation for participation in the preferred network. Preferred
networks may also be established through competitive process.

Requests for

qualifications and requests for proposals are procedures that can lead to the
selection of preferred network participants. In a request for qualification method,
the evaluator judges participation based upon qualifications submitted by outside
counsel. While these qualifications may or may not include pricing structure,
pricing structure is not a focus on a request for qualifications.

Requests for

proposal may focus on more objective factors, such as pricing.
Many corporations and insurance companies have participated in requests
for proposals and requests for qualification systems during the last decade. Many
forms for developing individualized RFPs and RFQs are available from those
sources.
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B.

Size and Participation in Preferred Networks

“Convergence” is a term often used by corporations to describe the method
of limited the participation of outside counsel to a small collection of preferred
network participants.

There are examples of dramatic convergence efforts

throughout the legal literature. Some corporations have cut dramatically from
hundreds of outside counsel to a dozen outside counsel or less. Other corporations
have converged a list of several dozen outside counsel to one in a particular subject
matter. Whether convergence is more or less aggressively pursued is based on
several factors individual to each corporation.
Some corporate models have converged to one firm for a particular type of
product or claim. Other models focus counsel convergence on business units.
Advantages of convergence include the outside counsel’s knowledge of a
particular product line or claim type in a highly specialized fashion. Disadvantages
will be discussed below.
Even when convergence occurs, there are many factors to consider and
procedures which must be in place to allow deviation from the preferred network.
Not all claims, cases, or issues can be placed in a single basket or set of baskets.
Certain jurisdictions require very specialized counsel. While local counsel may act
under the supervision of a preferred network participant, corporate counsel must
observe the possible adverse consequences of having a preferred network
participant appear in court or direct brief and discovery efforts which clash with
well-established local practice. Therefore, the corporation must be flexible to
allow network deviations when practical.
Insurance coverage issues and insured claims may, at first blush, appear to
be an obstacle to convergence and the establishment of preferred networks. This is
not necessarily the case. Corporate counsel can work with risk management and
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insurance purchasing groups within the company to leave open and, in fact,
contractually obligate, the insurance carrier to retain preferred outside counsel
under the insurance agreement. Many participants in national or regional counsel
programs may balk at some of the limitations insurance companies put on their
billing practices and these counsel also may frown upon insurance oversight of
their work, billing limitations, and billing audits. Therefore, flexibility in preferred
counsel programs may be necessary to allow the corporation the maximum benefit
of its insurance program.
While some might advocate for a restricted view of a preferred network,
converging to perhaps a handful of firms, there are disadvantages to consider. For
example, under certain alternative fee arrangements, law firms have become
complacent to their clients’ needs. Expansion of a preferred counsel program may
encourage competitive thinking in a positive way to ensure that the law firm keeps
the company’s interest at the forefront.

The easy transferability of lawyers

between law firms is another disadvantage which must be considered in highly
restricted convergence programs. If, for example, a single law firm holds a large
share of a corporation’s transactional and litigation portfolios, the company has to
consider the possibility that a well-trusted and respected partner of a large law firm
might leave and establish a separate law firm or go to a competitor law firm. Last,
the larger the firm, the more conflicts arise.

Many larger law firms include

prospective conflict waivers in their retention agreements. For the opportunity to
be included as a preferred counsel for a substantial corporation, these should not be
tolerated by the corporation.
C.

Considerations in Preferred Networks

Corporations need to balance many interests when establishing a preferred
network. Aside from areas of specialization and experience, corporate counsel
4

should consider whether it needs centralized, national representation versus
decentralized, local representation. Many states restrict the number of pro hac vice
applications available to a lawyer or a law firm. Local counsel may be necessary
for corporations with heavy litigation dockets. Therefore, establishing a more local
network of preferred counsel may be advisable. On the other hand, discovery
coordination may be a more nationalized model. Corporations need to ensure that
discovery responses in mass litigation efforts are accurate and consistent.
Corporate representatives and document productions should be coordinated so that
the corporate employees directing those efforts are not overwhelmed.
Corporations establishing preferred networks should have fixed deadlines
for expansion and contraction of the networks. Permanent consideration in a
preferred network should not be the right of the law firm. Participation in a
preferred network should be a privilege which must be periodically earned by
outside counsel.
II.

ALTERNATIVE FEE STRATEGIES
A.

Garbage In, Garbage Out

Alternative fee setting requires more than just a vague idea that a value
billing system is better that an hourly system. Corporate counsel, whether in
conjunction with outside counsel or not, need to determine what the corporation’s
goals are in developing an alternative fee system. The corporation should know if
it wants to encourage quick settlements versus trial victories, for example.
Information gathering about past representation and legal fee history, results, and
current goals must be evaluated to make any program successful.
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B.

Economic Considerations

One impediment to implementing effective alternative fee structures is law
firm economic expectations.

Many partners are valued by law firms for

“rainmaking” measured by receipts that the firm earns. Alternate fee arrangements
often hold back, delay, or temporarily reduce fees for contingencies. Forward
looking law firms will adjust their partner valuation systems to account for the
risks, and rewards, in such a system.
Law firms must also adjust their thinking from providing a fee for service to
providing a service to help meet the client’s business goals. The firm cannot be
motivated by “billing hours.” Achieving a result in the least time may not look
good in a law firm’s internal accounting; but, those law firms which partner with
their clients will change their goals to intersect with the client’s goals.
C.

Pricing Strategies for Outside Counsel

Many articles and entire seminars have focused on alternative fee
arrangements during the last year, adding to generalized ideas about alternate fee
structures discussed over the long term.
The commonly understood alternate fee arrangements include:
 Set fee per case – in this structure, the client and counsel negotiate a fee
for the entire case, from start to finish. Usually, this is applied to actions
or tasks which are repetitive in nature, capable of easy benchmarking,
and allows the firm to reap the reward of efficiency and the client to
benefit from the delivery of several matters to a firm.
 Set fee per set of cases – the client pays the law firm for a pre-set number
of cases in advance. The firm takes less fee on a “per case” basis based
on anticipated volume. Both parties benefit from a “fee per month” or
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“fee per quarter” system, which offers predictability. Most useful when
the client sees the same issue over and over again.
 Set fee per task – the law firm does not bill per hour. Instead, it bills per
task.

A set fee is paid to “Take plaintiff’s deposition” or “file annual

report.” This offers predictable fees on less frequent tasks. Both the
client and law firm need assurance that the work required to perform each
task well is completed as it should be performed.
 Set fee per case segment – in large scale complex cases, this strategy is
used to predict quarterly or half-year legal costs. This fee agreement
allows lawyer and client the opportunity to control the pace of legal
expenses, pause to reflect on future expenses and resolution
opportunities, and aggressively provide services when that it the best
course of action.
 Incentive for resolution based on resolution cost – the firm and client set
a goal for resolution. If the firm exceeds the goal, the firm is rewarded if
the fees previously spent do not exceed a pre-determined limit.
 Incentive for victory – in essence, a contingency of some form decided
upon before an event occurs. This can incentivize a hearing, appeal, trial
or negotiation.

The firm takes a reduced fee in exchange for the

opportunity to earn the contingency.
 Incentive for resolution based on fee at resolution – the flip side of an
incentive based on resolution cost. The outside counsel earns a bonus if
the matter resolves at or near a predetermined goal if the firm’s fees at
the time of resolution are less than a goal set by agreement.
 Reduced hourly rate plus incentive – a more popular way of balancing
incentives. The firm gets its operating costs and a small profit covered,
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the client pays less in non-productive fees and encourages innovation and
efficiency, and the firm and client negotiate an incentive program based
on the facts and goals presented on either individualized or a set of
problems.
Large companies facing dozens of similar lawsuits a year can use one of
these popular alternative fee structures. For example, an automotive manufacturer
may establish a set fee to defend “airbag” litigation. Many airbag litigation cases,
to the extent they are still brought, are based on the same technical theories and
often involve the same set of injuries. While there are some cases which present
greater damage scenarios, the resolution of the common cases under typical fact
patterns can allow the manufacturer to determine a reasonable “per case” or “per
set of cases” fee structure. Counsel still has the obligation to work each case as
necessary under the circumstances and inside counsel should measure compliance
with that standard. Some cases will resolve sooner than others, giving the outside
firm a greater “effective rate” than otherwise realized under standard hourly
arrangements. Some cases will resolve later, with less profit for outside counsel.
The object is to balance both outcomes so neither party feels the other has taken
advantage.
Trust is implicit in any alternate fee arrangement. Both parties have to be
aware of outlying statistical results and respond to the other party’s needs.
Under most of these fee agreements, costs are “excluded” from the flat fee –
especially unpredictable expert witness and travel fees. The arrangements, even
flat fee arrangements, typically exclude trial and a reasonable pre-trial period from
the flat fee.

However, counsel should not be deterred from trying incentive

programs for trial outcomes.
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Benchmarking – Metrics for the
Corporate Law Department in the
Changing Economy
Federation of Defense and Corporate Counsel
Corporate Counsel Symposium
September 22, 2010
Rees Morrison, Esq.
(973) 568-9110
Rees@ReesMorrison.com

Why Study Benchmarks?
ü Defense: The department’s current
performance, staff, budget, structure
ü Offense: Bolster arguments for change;
challenge management views
ü Common Sense: Understand better some
aspects of the department; network
ü Make Sense: Speak the language of your
CFO and CEO -- metrics
(c) 2010 General Counsel Metrics, LLC. -- All Rights Reserved
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“Supreme!”
F. Frankfurter
“Couldn’t put
it down!!”
B. Cardozo
“Rees ipsa
loquitur!!!”
Hammurabi
(c) 2010 General Counsel Metrics, LLC. -- All Rights Reserved
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Metrics are only a part:
vital unmeasurables are
Golden
Good judgment
Balancing risk and profit
Creativity
Collegiality and teamwork
Familiarity with client
(c) 2010 General Counsel Metrics, LLC. -- All Rights Reserved
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The Benchmark Study
= General Counsel Metrics, LLC (Rees Morrison),
launched a global benchmarking survey in late January
2010.
= Nearly three dozen organizations around the world have
collaborated on the effort.
= As of early September, more than 600 law departments
had submitted their staffing and spending data.
= If you haven’t done so, we urge your legal department to
take part and receive your no-cost report in late October:
http://tinyurl.com/LDBnchMark

(c) 2010 General Counsel Metrics, LLC. -- All Rights Reserved
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Six data questions

Seven languages

Scattergrams for Insights

Participants by Industry and Revenue
Industry

Rev<$.47B

$.47-$3.5B

Aero/Defense

3

Business Svcs.

14

Construction

>$3.6B

Total
6

9

5

5

24

7

3

1

11

Consumer Prods.

7

9

3

19

Energy

6

14

14

34

Extractive

2

7

6

15

Fin. Svcs.

27

15

19

61

Food & Beverage

12

10

6

28

Healthcare

6

9

8

23

Leisure/Media

6

7

2

15

Manufacturing

14

40

37

91

Pharma

9

8

6

23

Retail

3

9

9

21

Technology

22

19

14

55

Telecomm

8

6

10

24

Transport

12

6

8

26

4

3

6

13

Utilities

(c) 2010 General Counsel Metrics, LLC. -- All Rights Reserved
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Table I - Metrics by Industry (2)
Benchmarks
N=501

Extractive
N=15

Fin. Svcs.
N=61

Food &
Beverage N=29

Healthcare
N=23

Leisure/Media
N=15

Total Legal Spending % of Revenue

0.29%

0.97%

0.18%

0.41%

0.31%

Revenue $ per Total Legal Spending

$339.39

$103.47

$565.35

$244.96

$347.09

Lawyers per $B Revenue

4.00

10.00

3.73

4.00

6.33

Legal Staff per $B Revenue

7.81

18.21

7.68

8.70

12.22

Lawyers per Legal Staff

0.48

0.54

0.59

0.50

0.55

Lawyers % of Legal Staff

48.00%

53.55%

58.80%

49.69%

54.55%

2.00

2.41

2.50

3.00

2.00

Lawyers per Paralegal

0.63

0.71

0.67

0.55

0.67

Revenue $K per Lawyer

Lawyers per non-Paralegal

$250,000K

$100,000K

$268,306K

$250,000K

$160,734K

Revenue $K per Legal Staff

$128,053K

$54,916K

$130,195K

$115,000K

$82,076K

Internal Spending $K per Lawyer

$465.33K

$250.00K

$233.33K

$265.61K

$257.68K

Int. Spending $K per Legal Staff

$193.52K

$142.91K

$139.84K

$142.86K

$162.18K

External Spending $K per Lawyer

$480.20K

$250.00K

$277.36K

$461.54K

$244.93K

Ext. Spending $K per Legal Staff

$229.41K

$113.10K

$104.47K

$241.82K

$125.00K

Total Legal Spending $K per Lawyer

$918.21K

$548.18K

$464.49K

$775.42K

$510.11K

Total Legal Spending $K per Staff

$446.40K

$254.11K

$253.40K

$366.88K

$296.12K

Int. Spending % of Total Spending

48.69%

54.67%

58.20%

37.58%

63.34%

49/51

55/45

58/42

38/62

63/37

Int. to Ext. Spending Ratio
Internal Spending % of Revenue

0.12%

0.28%

0.09%

0.10%

0.18%

Revenue $ per Internal Spending

$800.00

$362.23

$1,147

$958.33

$568.20

External Spending % of Revenue

0.14%

0.44%

0.12%

0.29%

0.22%

Revenue $ per External Spending

$723.25

$228.50

$883.56

$359.46

$571.14

Ext. Spending % of Total Spending

52.63%

47.52%

44.01%

63.72%

40.00%

Cost per Lawyer Hour

$258.52

$138.89

$129.63

$147.56

$143.16

Cost per Legal Staff Hour

$113.83

$84.06

$82.26

$84.03

$95.40

10

Industry
Metrics
Benchmark (Industry)

Food & Beverage

Healthcare

Retail

Telecomm

Revenue $ per Total Legal Spending

$340

$231

$500

$218

Lawyers % of Legal Staff

59.4

44.95

48.48

66.67

Internal Spending $K per Legal Staff

$140

$148

$133

$100

External Spending % of Revenue

0.135

0.22

0.12

0.245

22

17

17

18

Participants

(c) 2010 General Counsel Metrics, LLC. -- All Rights Reserved
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Comparisons
Across Countries
Benchmark Country
Lawyers per $B Revenue

Lawyers per Paralegal

Revenue $K per Legal Staff

Total Legal Spending $K per Lawyer

Argentina

Canada

Germany

Singapore

USA

50

4.675

6.43

20.135

4.1

5

2.915

0.625

2.87

2.5

$13,333

$115,311

$81,176

$24,118

122482

$91

$585

$240

$232

926

5

36

11

10

192

(c) 2010 General Counsel Metrics, LLC. -- All Rights Reserved
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Revenue Stands Out
Medians for revenue ranges when the
respondents are divided into four quartiles.

Benchmark (Revenue)
Total Legal Spending % of Revenue

Lawyers per Legal Staff

Revenue $K per Legal Staff

Internal Spending % of Total Legal Spending

(c) 2010 General Counsel Metrics, LLC. -- All Rights Reserved

1Q
1.20

2Q
0.35

3Q
0.31

4Q
0.29

0.67

0.57

0.58

0.54

$9,166 $83,333 $164,078 $180,022

50.72

48.84

44.72

41.18
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Staffing Metrics
Benchmark (Lawyers)
Total Legal Spending % of Revenue

Legal Staff per $B Revenue

Revenue $K per Lawyer

Cost per Legal Staff Hour

Q1

Q2

Q3

Q4

0.45

0.38

0.3

0.44

13.64

8.66

7.5

10.01

$125,000

$181,250

$242,307

$188,851

$76.47

$83.19

$84.03

$118.57

Number in Quartile (91)

ü Use outside counsel more often, if it results in fewer in-house lawyers
ü Hire more support staff and reduce the number of lawyers
ü Increase the efficiency of in-house lawyers by the use of software,
knowledge bases, training, work focus and teamwork as examples
ü Set up self-service capabilities for clients and reduce the number of lawyers
ü Avoid quasi-legal tasks so you need less staff
ü Invest in standardization of work product to increase productivity
ü Hire fewer but better quality lawyers
ü Set and enforce expectations of greater output per lawyer
(c) 2010 General Counsel Metrics, LLC. -- All Rights Reserved
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July 2010

Charts for the Benchmarks (12)
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Better to light a candle
than curse the darkness
1. Can we be sure the data is accurate?
2. Do participants report data that is consistent
with each other’s data?
3. Are the participants representative and their
number sufficient?
4. Can a snapshot at the end of a fiscal year be
useful?
5. How consistent are metrics over time?
6. Are the fundamental metrics sufficiently
valuable?

(c) 2010 General Counsel Metrics, LLC. -- All Rights Reserved
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Supplement with Other Data
ØEarnings per share
ØMarket share
ØPercentage of
international revenue
ØEmployees
ØCompensation
ØAnnual report data
ØBrand value
ØPatent holdings
ØR&D ROI

(c) 2010 General Counsel Metrics, LLC. -- All Rights Reserved

17

Metrics for Practice Groups
? Settlement dollars as percentage of outside
counsel fees in litigation
? FTE litigation lawyers per litigation firm
? Concentration of spend on litigation firms
? Litigation firms per pending case
? Cases pending per FTE litigator

(c) 2010 General Counsel Metrics, LLC. -- All Rights Reserved
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>5,700 posts
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Thank you!
Rees Morrison
Rees@ReesMorrison.com
973-568-9110
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IMPACT OF THE INTERNET ON CORPORATE RISK PUBLIC IMAGE AND JURY TRIALS
by
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Come gather ‘round people
Wherever you roam
And admit that the waters
Around you have grown
And accept it that soon
You’ll be drenched to the bone
If your time to you
Is worth savin’
Then you’d better start swimmin’
Or you’ll sink like a stone
For the times they are a’changin’
B. Dylan "The Times They Are A'changin'" 1964

Bob Dylan's prophecy, written almost 50 years ago, continues to reverberate. Nowhere
is this more true than with respect to the impact of the Internet, and particularly social
communications media, on our society. In common with many individuals, most
corporations are still learning how to adapt to the changes in behavior fostered by the
ability to instantly and constantly communicate with family, friends, acquaintances and
the world at large.
The challenge to modern corporations presented by this phenomenon is enormous and
multifaceted. From "traditional" tasks presented in managing a corporation's public
relations, to defending against an Internet covert attack, to analyzing the vulnerability of
trial jurors to electronic media influences, all are aspects of present-day practice as
corporate counsel. This paper will explore two areas of particular concern to lawyers
representing corporations: (1) the impact of the Internet and social media on efforts to
defend and protect the public image of a company, and (2) issues surrounding the
exposure of jurors to decision-influencing electronic information at trial. As defense
lawyers, we ignore these matters at our peril. As warned in the 3rd verse of the Dylan
hymn:
There's a battle outside
And it is ragin'
It'll soon shake your windows
And rattle your walls
For the times they are a-changin'

THE CORPORATION UNDER ASSAULT
Attacks against corporations, and the need to defend against them, are certainly nothing
new. From the Ralph Nader diatribes against General Motors and Volkswagen, to the
virtually constant sniping at McDonald's, our companies have become targets of
opportunity for diverse elements of our society over the last several decades. The
development of electronic media has only made such attacks easier, and the generation
of the responses more complex. The "barbarians at the gate" have ever more tools to
use, and an absence of rules on how to use them. Corporations, on the other hand,
must move more slowly and circumspectly, and must observe those rules which
unquestionably obtain, and even those which might.
Thomas Baekdal, the social media researcher from Scandanavia has put together one
of the best graphics of the changing media landscape. In a single graph, he shows the
fall of mainstream news channels and rise of citizen journalism. If you look at the year
1982 when Tylenol faced their crisis, they primarily had three big media channels to
control; newspaper, TV and radio. Today, as BP is fighting to control the narrative, the
big three channels represent less than 15% of the media landscape. The balance is
made up of a mix of online and social media venues – with more tools and less rules.
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Recent examples of corporations getting caught off guard by the speed and spread of
social media news include:
Doubletree Hotels – hit by a viral PowerPoint complaint containing 17 humorous slides
detailing how a business traveler received poor service. Ultimately it was spread across
the web by thousands of empathetic travelers and picked up by mainstream news.
Today it still appears in the natural searches for Double Tree.
Kryptonite Bike Locks – hit by a curious blogger who posted a homemade video of him
picking the lock with a Bic pen. Hundreds of copy-cat videos followed and triggered
mainstream news. Kryptonite was forced to settle claims and returns estimated at $10
million.
Comcast – hit by an angry customer who found a technician asleep on his couch during
a service call. Instead of calling to complain, he picked up a cell phone and captured
two minutes of video, added a humorous soundtrack and uploaded it in a matter of
hours. More than 2 million people downloaded the video. Later, Comcast hired a fulltime Twitter manager that set a national model for social customer service in real time.
United Airlines – hit by an angry traveler who had his guitar broken by sloppy baggage
handlers. Instead of a written complaint, he wrote, performed, and produced a music
video called United Breaks Guitars. The video was seen by 8 million people and
received national press attention.
BP – currently there is a fake BP website called BP Global PR which satirizes BP’s
efforts. The site recently posted a blog calling for the summer dish of the season:
blackened shrimp. The site receives five times the traffic as BP’s official response site.
Greenpeace got in on the act by hosting a contest to create the new BP logo. More than
500 new and negative BP logos have been submitted, shared and reported on across
the Internet. These sort of social objects are favorites for spreading to friends, family
and other activists.
Thus, the question is presented: What strategies can a modern corporation use to
successfully counter such negative output over the electronic media? The old
prescription was simple:
1.
2.
3.

Vigorously defend yourself
Don’t comment
Have your day in court

Today, the new prescription is more complex and multidimensional. It can be boiled
down to three key steps:
1.
2.
3.

Validate concern
Show action
Control the narrative
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Perhaps equally as important as responding to adverse information published over
electronic media, is to begin focusing the company's media efforts before public
comment begins to be generated. If a potential issue arises, it can be extremely helpful
to act in advance of the issue becoming newsworthy. If nothing else, the technology can
be used to promulgate accurate, reliable data for review and possible utilization by the
public before a crisis arises. One technique which has been successfully utilized in the
past is to set up a "dark" website, unconnected to the Internet, which contains pertinent
information concerning the issue at hand, and which can be activated very quickly as
needed.
The key is to begin to master the tools of social media prior to needing them. If a press
release or statement is the only tool in your response arsenal, you will be unprepared to
control the narrative in a social media world. New tools for response include:

Stand-by Statements
Press Releases
YouTube Video
Issue Web Site
Phone Scripts
Social Media Links
White Papers
Testimonial Letters
“Dark” Website
Editorial Briefings

Fact Sheets
Personal Letters
Blogging
Tweeting
Special Events
E-Mail Messages
B-Roll video
Sponsorships
3rd Party Allies
Paid Advertising

Other techniques include hiring a social media research agency to “listen” in on online
conversations to pick up on smoldering issues. Key words or topics can be flagged
online on an hourly basis. Firms like ListenLogic and Radian6 can monitor hundreds of
millions of sites, blogs, tweets and forums in realtime. Companies can receive reports
on how the issue is tracking by month, day, hour or minute. This gives corporations the
edge they need to stay ahead of the flow of information.
Jet Blue’s handling of their own crisis is regarded as one of the best examples of using
new media to control the narrative. After stranding hundreds of passengers on cancelled
flights stuck on the runway, CEO David Neeleman quickly produced and uploaded an
apology and action YouTube video that was seen by millions. Looking haggard and
sincere, he explained in his own words how the incident happened and how it would be
avoided. It was included in much of the coverage and helped mitigate hard feelings by
putting a human face to the issue.
SOCIAL MEDIA BABY STEPS
The worst time to wade into social media is in crisis. The best practice is to act now and
become familiar with the conversations and protocols of the communities that are
important to you. Think of social media as a cocktail party at a stranger’s home.. You
would never burst through the door and begin telling the group about your company or
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issue. You would come in and get a lay of the land; see who is there, watch how they
interact and listen to their conversations. So it’s best to think of social media in five easy
baby steps: Listen, Respond, Share, Shape and Lead.
The first step is to listen. Once comfortable, you can begin responding to compliments
or inaccuracies. Later, when you are a bit more comfortable, you can begin sharing your
news, comments or points of view. At more advanced levels you can begin shaping or
leading conversations. The more familiar and fluent you are in these new channels, the
more effective you will be in handling a crisis.
THE INFLUENCE OF THE ELECTRONIC MEDIA ON TRIAL JURORS
No corporate counsel would advise entering into business negotiations without thorough
research and understanding of the issues and parties involved. Equally as important, in
the litigation context, is an understanding of the potential influences on juries sitting in
judgment of a corporation’s products or business practices.
Numerous recent commentaries have reported, with what borders on amazement, the
pervasive influence of electronic media on jurors who are selected to sit in judgment of
corporations in trial1. Horror stories abound concerning the misuse by jurors, both
unintentional2 and intentional3, of the Internet and particularly social media4. Many, if not
most, jurisdictions provide for jury instructions which caution jurors against independent
research or communications with others concerning their jury service on the case5.
However, many individuals who are called for jury service, particularly younger persons,
have grown up with the Internet and consider constant communication by way of cell
phones, BlackBerrys and other such devices to simply be a part of normal, everyday
life6. It is more difficult with these individuals to perceive that such jury instructions have
any bearing whatsoever on their personal communication and interaction with friends
and family.
Even before the advent of the Internet, the task of dealing with the predilections of
potential jurors was an enormous one, giving rise to an entire industry of jury consultants
and other litigation advisers. Now, this effort has become much more complex. The
good news is that many of the approaches described above may be applied in
1

See, e.g., D. Keene and R. Handrich, Online and Wired for Justice: Why Jurors Turn to the Internet, 21
The Jury Expert 14 (2009).
2
See R. Artigliere, J. Barton & B. Hahn, Reining in Juror Misconduct, Florida Bar Journal Vol. 84, No.
1 (January, 2010); M. Hoenig, Juror Misconduct on the Internet, N.Y.L.J. (October 9, 2009).
3
See, D. Keene and R. Handrich, supra. Somewhat disturbingly, studies have found that a significant
minority of jurors, particularly younger individuals, perceive court-imposed restrictions on access to
electronic information as merely subterfuges to prevent their access to truth, and are prepared to willfully
disregard any such instructions.
4
See., e.g., A Trial Lawyer’s Guide to Social Networking Sites, Deliberations (American Society of Trial
Consultants) http://jurylaw.typepad.com/deliberations/social_networking.html
5
Among other states, Florida, Idaho, Wisconsin, Mississippi, Pennsylvania, Oregon and Kansas have
recently amended their standard jury instructions to include specific prohibitions against juror internet use,
or are considering these changes.
6
See, D. Keene and R. Handrich, supra.
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courtroom settings to enhance the prospects of litigation success.
For example, the utilization of mock juries and focus groups has long been a potent
weapon in litigants' arsenals. Just as these exercises can provide immensely valuable
insight into jurors' reactions to evidence and arguments, they also have the potential of
allowing a penetrating view into the tendencies of various types of jurors concerning
Internet and social media use, their outlooks as to the credibility and accuracy of the
media, and the potential for being swayed by influences outside those presented at trial.
A significant body of research has been developed concerning surveys of mock jurors
regarding the Internet, methods of interviewing jurors regarding social media use, and
the vulnerability of different categories of individuals to intrusive electronic media.
Research has established that more than 50% of individuals between the ages of 18 and
44 had at least one social network profile7. Younger people, as might be expected, are
significantly more involved with Internet and social networking than older individuals.
For example, some 7 out of 10 Americans 18-24 are currently using social media, and
nearly one third of Americans 24-34 are doing so. (Adults and Social Network Websites
http://www.pewinternet.org/Reports/2009/Adults-and-Social-Network-Websites.aspx)
While the numbers drop off dramatically above 35 years old, the trend is certain to
continue.
Conducting "real time" research on venire members' social network media activities can
yield a bonanza of information concerning potential jurors, and their outlooks and
prejudices. Certainly, time restrictions both as to when the jury list is first obtained, and
the time allotted for jury selection, may limit the immediate usefulness of this research.
However, in an important case, such data can yield useful insight into jurors’ interests
and experience and thus aid counsel in presenting the defense evidence in a fashion
jurors are more likely to understand and accept.
Attorneys representing corporate defendants will soon encounter ONLY juries in which a
majority of the membership is internet savvy and internet active. There will be no
alternative but to understand what they understand; to know what they are reading and
seeing.
It is the practice of many jury research professionals today to do wide-ranging internet
searches on all people on the jury list. It is not uncommon to discover that prospective
jurors have failed to disclose certain experiences or attitudes. In a trial held last year for
example, one of the authors was shown a Facebook comment posted by a venire
member with reference to the recent financial crisis. This might-have-been juror had
posted an angry exclamation several months before the trial. It was something to the
effect of, “I think fat-cat corporate CEO’s should be taken out and shot!” It certainly gave
the corporate defendant in that case some comfort to know that this strongly anticorporate venire member would not slip through to the jury box.

7

Id.
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CONCLUSION
Like many other aspects of our modern society, the ubiquitous presence of the Internet
presents corporations with both challenges and opportunities. As is the case with
technological advances in product design, production techniques, transportation, and
other aspects of corporate business, imaginative and well thought out approaches to this
technology will yield ample benefits. The more a corporate counsel can gain an
understanding of the electronic media, and its potential impact on the company, the
better the company will be positioned to successfully navigate the difficulties, and reap
the benefit of the opportunities. The times they are indeed a'changin'.
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Regulating Employee Internet and Technology Use
in the Modern Workplace
Michele Ballard Miller
Miller Law Group
111 Sutter Street, Suite 700
San Francisco, CA 94104
415.464.4300
www.millerlawgroup.com

Blogs, YouTube, Twitter, MySpace, Facebook, email, texting, online chat rooms. It
seems like there is something new each day and it is nearly impossible to keep up!
The possibilities for social networking and other online activities are almost endless,
and most of your employees are probably participating in online social media to some
extent -- whether they are blogging about their personal and professional lives,
111 SUTTER STREET

uploading photos and videos of themselves, or watching YouTube videos of dogs

SUITE 700
SAN FRANCISCO

jumping through fire.

CA 94104
415 464 4300 T

Most online activities and postings are harmless. But suppose an employee’s posting

415 464 4336 F

is damaging to your organization, employees, or clients by disclosing sensitive
information or by including comments that are defamatory, discriminatory, or
harassing. Or maybe the content is simply offensive.
This paper will examine the key risks associated with employee use of
technology -- both during work and after hours -- as well as the risks employers face
when they regulate and manage their employees’ use of these electronic media.
A.

The Risks of Employee Texting, Tweeting and Other Technology

During the work day, employees often spend time Facebooking their friends, Tweeting
the latest updates to their followers, or just surfing the web. Though these activities
may decrease productivity, they likely will not result in any additional harm to the
employer. In more extreme cases, however, employees may harass their co-workers,
reveal confidential company information, endorse products or services without proper
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disclosure, or engage in criminal conduct.

In such instances, employers face far

greater risks, including the following:


Disclosure

of

sensitive

company

information:

Employees

may

inadvertently – and sometimes intentionally -- reveal proprietary or confidential
information on a blog, in an email, or on a social networking site. Consider a
sports agent -- Lebron James’s agent, for example -- who updates his Twitter
account to read: “In Miami, I’m feeling the Heat in the air tonight…” Someone
who knows the agent, and knows the agent and his company represent
Lebron, may piece together that a certain decision is going to go one
way -- Miami -- rather than another way -- Cleveland.

Such a leak of

information could be extremely damaging, albeit inadvertent. Employees may
also act deliberately, such as leaking and disseminating sensitive, trade secret
documents online.


Defamation of co-workers or clients:

Employers may face liability for

defamation based on electronic communications disseminated by employees.
For example, employees can create turmoil by posting rumors, gossip, or
offensive statements regarding their co-workers and supervisors.

Negative

comments by management about a departing employee may also create
liability.


Harassment, discrimination, and retaliation: Social networking sites, email,
and blogs provide employees with additional avenues for engaging in
inappropriate conduct, especially during non-work hours. Employees may vent
workplace frustrations by posting discriminatory statements, racial slurs, or
sexual innuendo directed at co-workers, management, customers, or vendors.
Cyber-bullying is not just for school-age children. It can happen among your
employees in many forms.



Reporting requirements for child pornography:

Some states, including

Arkansas, Illinois, Michigan, Missouri, North Carolina, Oklahoma, South

2
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Carolina, and South Dakota, have mandatory reporting statutes that require
information technology workers to report child pornography found on
computers they are servicing.1 In cases of child pornography or other illegal
electronic conduct, employers must take particular care to preserve the
evidence for legal authorities.


Federal Trade Commission (FTC) guidelines: According to newly revised
FTC Guides addressing the use of “endorsements and testimonials in
advertising,” employers may face liability when employees comment on their
employer’s services or products on the Internet without disclosing the
employment relationship.2

For example, if an employee Tweets that his

employer’s sushi rolls are the best around, he must do so in compliance with
these FTC guidelines. Failure to do so puts him and the employer on the hook,
as both can be liable if the comment is either false or unsubstantiated. So, if
the sushi rolls are indeed the best around and there are studies or surveys to
show it, there may be no risk of liability.


Unfair competition laws: In a federal lawsuit recently filed in federal district
court in Minneapolis, Minnesota,3 TEKsystems, Inc., an IT services and staffing
company, has alleged that three ex-employees (and one current employee)
used LinkedIn to unfairly compete against it, and breached their noncompetition and non-solicitation obligations, by contacting at least 20 of its
contract employees. TEKsystems claims it can prove the breach based on

1

See Ark. Code § 5-27-604, 325 Ill. Comp. Stat. 5/4.5, Mich. Comp. Laws § 750.145c
(9), Mo. Rev. Stat. § 568.110, N.C. Gen. Stat. § 66-67.4, Okla. Stat.tit. 21 § 1021.4, S.C.
Code § 16-3-850, and S.D. Codified Laws § 22-22-24.18. In addition, the Appellate
Division of the Superior Court of New Jersey has held “that an employer who is on notice
that one of its employees is using a workplace computer to access pornography, possibly
child pornography, has a duty to investigate the employee’s activity, lest it result in harm to
innocent third-parties.” Doe v. XYC Corp., 887 A. 2d 1156 (2005).
2

FTC Guides Concerning the Use of Endorsements and Testimonials in Advertising,
16 CFR § 255 (2009).

3

TEKsystems, Inc. v. Hammernick et al., No 0:10-cv-00819 (D. Minn.).
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evidence from one of the employees’ LinkedIn account.

It contends the

employee had LinkedIn connections with 16 of its contract employees, and that
she sent electronic messages inviting them to visit her in her new workplace.
This is the first lawsuit to make headlines based on evidence from an
employee’s LinkedIn account, and is a real-life example of the potential for
harm to employers that can result from employees’ use of social media.
B.

Disciplining Employees for Misuse of Technology

There are myriad scenarios that may prompt an employer to discipline an employee for
the misuse of technology. The most obvious situation is when the employee engages
in illegal conduct while at work. However, what happens if the employee is engaging
in unlawful conduct outside of work? Or if an employee engages in legal, on-duty
behavior that the employer finds troublesome or annoying? Consider these recent
examples:


Two former employees of Houston’s restaurant in Hackensack, New Jersey,
filed a lawsuit in federal court after they were fired for bad-mouthing the
restaurant on MySpace.4 They set up a private MySpace forum specifically to
vent about work, and emailed invitations to co-workers. A supervisor called a
co-worker into his office, asked for the login information, received the
information from the employee, then notified higher level supervisors, who
logged in and viewed the comments. The restaurant alleged that the online
postings violated company policies on professionalism and maintaining a
positive attitude. The plaintiffs contended that the employer’s unauthorized
access to the forum violated the federal Stored Communications Act (18 U.S.C.
§ 2701 et seq.), as well as their right to privacy under New Jersey law. A key
issue in the litigation was whether Houston’s management properly obtained
access to the site by obtaining the login details from a co-worker, or whether

4

Pietrylo v. Hillstone Restaurant Group 2009 U.S. Dist. LEXIS 88702 (D. N.J. 2009)
(unpublished).
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the employee who revealed the login information to management was coerced
into doing so.5 A jury subsequently found in the employees’ favor, awarding
them over $3,400 in compensatory damages and $13,600 in compensatory
damages. At last check, the employees were also seeking attorney’s fees of
almost $125,000 under the Stored Communications Act.


A former Delta Air Lines flight attendant filed a lawsuit for sex discrimination
after she was fired for posting mildly suggestive photos of herself in her Delta
uniform on her blog.6 She claimed that Delta had not taken similar action
against male employees who had engaged in similar conduct.

Before deciding to take any disciplinary measures against an employee based on the
use -- or misuse -- of social media or technology, employers should consider whether
there are legal constraints preventing or limiting such action. Generally, it is not illegal
to look at an employee’s public blog or YouTube video.

But, as the Houston’s

restaurant dispute shows, accessing a private, password-protected site without
permission could raise serious legal issues.
And, even if an employer legally learns about an employee’s inappropriate or illegal
online activities or conduct, there may be restrictions on what the employer can do with
the information, as well as limitations on actions the employer can take against the
employee. Laws that may apply include:


National Labor Relations Act (NLRA): The NLRA affords employees (even
those who are not unionized) the right to engage in “concerted activity,”
including the right to discuss the terms and conditions of employment affecting
the employee and co-workers. Thus, before disciplining an employee who, for

5

See Dionne Searcey, Employers Watching Workers Online Spurs Privacy Debate,
WALL ST. J., April 23, 2009 at A13.

6

See Simonetti v. Delta Airlines, Inc., No. 5-cv-2321 (N.D. Ga.) (stayed pending
bankruptcy proceedings).
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example, has complained about the employer on Facebook, an employer
should determine if the employee has engaged in protected concerted activity.


Off-duty statutory protections: Some states, including California, Colorado,
Connecticut, New York, and North Dakota, have enacted statutory protections
for employees who engage in lawful off-duty conduct.

For example, the

California statute makes it illegal to demote, suspend, or discharge an
employee for lawful conduct occurring during non-working hours away from the
employer’s premises.7 Some off-duty protection laws contain an exception for
material conflicts of interest, such that an employer could lawfully take action if
the employee’s conduct harms the employer, even if the conduct is otherwise
lawful.8 (The California statute does not contain that exception.) In addition,
some states may recognize a public policy violation for terminating an
employee for engaging in lawful conduct (such as speech) outside the
workplace.


Whistleblower laws: Many federal and state statutes contain protections for
employees who “blow the whistle” on corporate wrongdoing. Examples include
the Sarbanes-Oxley Act, the Occupational Safety and Health Act, the American
Recovery and Rehabilitation Act, and the new Dodd-Frank Wall Street Reform
and Consumer Protection Act.



Political activity laws: Some states, including California, Missouri, Nevada
and New York, have laws that prohibit employers from interfering with an
employee’s political activities. The Nevada law, for example, provides that it is

7

CAL. LABOR CODE § 96(k). See also, N.Y. LABOR CODE § 201-d; N.D. CENT
CODE § 14-02.4-01.

8

See, e.g., N.D. CENT. CODE § 14-02.4-01.
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unlawful for an employer to make any rule or regulation prohibiting or
preventing an employee from engaging in politics.9


Wage disclosure laws:

Some states have enacted laws prohibiting an

employer from disciplining an employee for disclosing or discussing his or her
wages.10

Note, too, that taking adverse action in this context could also

amount to a violation of the NLRA, depending on the circumstances.


Constitutional right to privacy:11 The right to privacy afforded by the U.S.
Constitution does not apply to private employers.

However, some state

constitutions, like California’s, have broader protections that do extend to
private employers and employees. Privacy concerns are most likely to arise
when the employee believes the communications are private and the employer
gained unauthorized access to those communications (such as by pretending
to be someone else).12


Free speech protections: The federal First Amendment right to free speech
does not apply in the private workplace, but some related state laws apply to
private employers. For example, Connecticut law prohibits retaliating against
employees for exercising their free speech rights,13 and some state

9

10

11

NEV. REV. STAT. § 613.040.
See, e.g., CAL. LABOR CODE § 232.
Employee privacy rights are discussed in detail in Section C, infra.

12

See Moreno v. Hanford Sentinel, Inc., 172 Cal.App.4th 1125 (App. Ct. 2009) (Coalinga
high school student who posted a negative article about her city and school on MySpace
brought an invasion of privacy action against a newspaper and the high school principal,
after the principal submitted the article to the newspaper and it was published. The court
concluded that the defendants’ demurrer to the invasion of privacy cause of action was
properly sustained without leave to amend because the facts contained in the article were
not private and the author publicized her opinions about Coalinga by posting the article
online). See also Konop v. Hawaiian Airlines, Inc. 302 F.3d 868 (9th Cir. 2002).
13

CONN. GEN. STAT. § 31-51q.

7
WWW.MILLERLAWGROUP.COM

constitutions contain free speech protections, although many of these are
limited to the public employment context.14


Discrimination and Retaliation: In most states and under federal law it is
illegal to discriminate on the basis of a protected classification, such as race,
gender, disability, religion, marital status, and even genetic information.15
Some states prohibit sexual orientation discrimination. Consider this example:
a manager of Company A is researching his employees on Facebook. One of
his

employees

identifies

himself

as

homosexual

on

profile -- something previously unknown to the manager.

his

Facebook

If the manager

subsequently takes an adverse employment action against that employee, the
employee may have a claim based on sexual orientation discrimination.
Employers also need to be aware of the anti-retaliation provisions of these
laws, particularly in the context of taking action against an employee who uses
online media or email to oppose an unlawful practice.
The bottom line is that unless an employee’s online activities are illegal,16 or may be
legal but are directly harmful to your business or a clear violation of company policy,
taking adverse action against the employee poses a high degree of legal risk often
with minimal benefit to the employer. Disciplining the employee also could subject the
company to unwanted media scrutiny. Unfortunately, there is rarely a clear answer on

14

See Tucker v. Journal Register East, No. 3:06CV00307 (D. Conn. Nov. 7, 2007).

15

The U.S. Equal Employment Opportunity Commission has not yet issued final
regulations regarding how the Genetic Information Nondiscrimination Act (GINA) will apply
to social networking sites.

16

Consider the example involving two Domino’s Pizza employees in North Carolina, who
filmed a “prank” video in the kitchen of the Domino’s shop where they worked. The video
showed the employees preparing sandwiches while one put cheese up his nose and
mucus on the sandwiches. Then, they posted the vignette on YouTube. The workers
claimed it was only a joke, but they lost their jobs and were facing felony food-tampering
charges. See Stephanie Clifford, Video Prank at Domino’s Taints Brand, N.Y. TIMES,
April 16, 2009 at B1.
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the best course of action in this developing area of law, and employers would do well
to proceed with caution before taking disciplinary action.
C.

Monitoring Employees’ Internet and Technology Use

Considering the significant potential liability and other risks employers face from
employee Internet use, how far can employers go in monitoring their online
communications?

Further, as part of workplace investigations into harassment or

misconduct, can an employer search an employee’s computer or electronic
communications? These are all questions facing employers today, and the answers to
these questions are ever evolving.
Although the Fourth Amendment to the U.S. Constitution prohibits unreasonable
searches and seizures by the government, it does not apply to private-sector
employers.

While private-sector employees have no federal constitutional right to

privacy, employer conduct in monitoring employee Internet and technology use is
limited by common law principles and federal and state privacy laws, including those
discussed below:17


Federal Wiretap Act and the Electronic Communications Privacy Act
(ECPA): The ECPA prohibits unauthorized and intentional “interception” of
wire, oral, and electronic communications, as well as unauthorized “accessing”
of electronically stored wire or electronic communications.18
Communications

Act,
19

communications.

which

is

part

of

the

ECPA,

The Stored

covers

stored

Courts have held that employers do not violate the ECPA

by accessing stored emails on the company’s own file server.20 The point is
17

Some of the laws just discussed - e.g. the California constitution - may apply to
employer conduct in monitoring employee Internet and technology use.
18

18 U.S.C. §§ 2510-20, 2701-11.

19

18 U.S.C. § 2701, et seq.

20

See Fraser v. National Mutual Ins. Co. 352 F. 3d 107 (3rd Cir. 2003).
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that employers cannot hack into another server or access employees’ private
communications using improper means, such as that alleged in the Houston’s
case discussed above.


Invasion of privacy actions: Most employees who have sued their employers
for monitoring the use of electronic media have done so through invasion of
privacy actions. In this circumstance, the most applicable invasion of privacy
theory is “intrusion upon the plaintiff’s seclusion or solitude.”21

Under this

theory, the employee must prove: (1) an intentional intrusion, physical or
otherwise; (2) upon the employee’s solitude or seclusion or private affairs or
concerns; (3) which would be highly offensive to a reasonable person. An
employer may successfully defend itself against such a claim if it can prove that
the employee did not have a reasonable expectation of privacy in the electronic
communications. Courts are generally more inclined to rule in the employer’s
favor where the employee voluntarily uses an employer’s network and/or
computer and consented to be monitored or was advised of the employer’s
written electronic communications policy which expressly provides for employer
monitoring.
An important new decision from the U.S. Supreme Court discusses employee privacy
and monitoring and underscores the importance of written policies and the regular
updating of those policies to make sure they are current with technological advances.
In City of Ontario v. Quon,22 the high court was challenged to consider the legal
boundaries of employee privacy in this interconnected, electronic-communication age,
where thoughts and ideas that once would have been spoken personally and privately
are now instantly text-messaged to friends and family via hand-held, computerassisted electronic devices.

21

22

RESTATEMENT (SECOND) OF TORTS § 652 (1965).
130 S. Ct. 2619 (2010).
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The case involved the police department of the City of Ontario, California, which
provided its officers with pagers that had texting capability. The City had adopted a
“Computer Usage, Internet and Email Policy,” which stated that the City could monitor
employees’ electronic activity, including emails and Internet activity.

Although the

policy did not specifically apply to pagers, the City made clear to its employees that it
would treat text messages from the pagers the same way it treated email. The City
communicated its position orally at a meeting, and then reiterated it afterwards in a
written summary of the meeting.
When Sergeant Jeff Quon and other officers exceeded their monthly text limits,
resulting in the City being charged additional fees by the service provider, the City
audited the officers’ texts by reviewing a small sample to determine how many texts
were work-related, which the City would pay for, and how many were personal texts,
which the officers would be responsible to pay.

The audit revealed that many of

Quon’s texts were not work-related, and some were sexually explicit. After the City
disciplined Quon, he sued, contending that the City had violated his Fourth
Amendment rights by searching his text messages.
The Supreme Court held that the City did not violate Quon’s right to privacy. The
Court reasoned that even assuming Quon had a reasonable expectation of privacy in
his text messages, the City’s review of the texts was reasonable and therefore did not
violate the Fourth Amendment, which protects only against unreasonable searches
and seizures. The Court found that the City had a legitimate business purpose for
conducting the search -- i.e., to determine whether the officers were being forced to
pay overage charges for work-related texts. Further, the City’s search of Quon’s text
messages was not excessive because it had a limited scope of review.
Even though the case was decided on narrow grounds, the City of Ontario opinion
provides useful guidance for all employers on drafting electronic communications
policies. In particular, the Court emphasized the importance of having a well-crafted
policy: “[E]mployer policies concerning communications will of course shape the
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reasonable expectations of their employees, especially to the extent that such policies
are clearly communicated.”
In Thygeson v. U.S. Bancorp23, the court held that an employee had no reasonable
expectation of privacy in the Internet websites he accessed while using his work
computer. In that case, the plaintiff used his work computer to access the Internet on
an excessive basis, and stored sexually inappropriate emails from his web-based
account.

U.S. Bancorp’s technology policies prohibited the use of its computer

technology either to access “inappropriate internet sites” and/or to send emails which
could be perceived as offensive. After being terminated for violation of these policies,
the plaintiff sued, alleging the company had invaded his privacy by reading his private
emails. The court rejected the plaintiff’s claim, finding that the company accessed
information readily available to it on its own company network, and that plaintiff was on
notice of the company’s policy regarding computer use and monitoring.
Similarly, in Smyth v. Pillsbury Corp.,24 an employee was terminated for sending
inappropriate and unprofessional messages over the company’s email system. The
company had repeatedly assured its employees that email was confidential, that it
would not be intercepted, and that it would not be used as a basis for discipline or
discharge.

From his home computer, the plaintiff retrieved email sent from his

supervisor over the company’s email system. The plaintiff responded with several
comments concerning the sales management staff, including a threat to “kill the
backstabbing bastards,” and a reference to an upcoming holiday party as “the Jim
Jones Kool-Aid affair.”

The company intercepted the emails and terminated the

plaintiff, who turned around and sued for invasion of privacy. The court found that the
plaintiff did not have a reasonable expectation of privacy in the contents of the email
messages, despite the company’s assurances, because the messages had been
voluntarily communicated over the company’s computer system. The court further
held that even if the plaintiff had some reasonable expectation of privacy, that interest
23

2004 U.S. Dist. LEXIS 18863 (D. Or. Sept. 15, 2004).

24

914 F. Supp. 97 (E.D. Penn. 1996).
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was outweighed by the company’s legitimate interest in preventing inappropriate or
unprofessional communications over its email system.
Other cases, however, teach that there are circumstances in which an employee
enjoys some reasonable expectation of privacy when using the employer’s systems
and equipment. According to the Supreme Court of New Jersey, email messages
between an employee and her attorney sent via the employee’s personal passwordprotected email account, but using her employer’s laptop computer, are protected by
the attorney-client privilege, regardless of the company’s computer usage policy. In
Stengart v. Loving Care Agency,25 the employer gave the plaintiff a company-owned
laptop and email address for use in the performance of her work duties. Prior to
resigning, the plaintiff communicated with her attorney about a lawsuit against her
employer using her personal, password protected, Yahoo email account, accessed
from her company-owned laptop. During discovery in the matter, the employer created
a forensic image of the plaintiff’s laptop, and its attorney discovered and read several
communications between the plaintiff and her attorneys.

The employer’s attorney

even used some of the plaintiff’s attorney-client communications in discovery
responses.
The plaintiff sought a restraining order to prevent the employer from using the
attorney-client communications. After the trial court found that those communications
were not private, the appellate division overturned the decision. On the employer’s
appeal, the New Jersey Supreme Court held that the plaintiff could reasonably expect
communications with her attorney through her personal, password-protected, webbased email account would remain private, and that using a company laptop to send
and receive these communications did not defeat the attorney-client privilege.
In so holding, the court noted that the employer’s Internet and email policy was unclear
on whether personal, password-protected, web-based email accounts accessed
through an employer computer would remain private. The policy also did not warn
employees that the contents of such emails were stored on a hard drive and could be
25

990 A. 2d 650 (N.J. 2010).
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forensically retrieved and read by the employer, even though the policy expressly
permitted occasional use of company computers for personal email.
D.

Strategies for Regulating Electronic Communications

As the U.S. Supreme Court noted in the Quon case, employers should have clear,
well-crafted policies regarding Internet and social media use and employee online
communications, both inside and outside the workplace. Employees -- who may not
realize they can expose their employers to risk by posting information on blogs and
private social networking sites during work or non-work hours -- should be informed of
potential risks and made aware of the employer’s expectations. Although the realities
of the modern workplace make a ban on private use of the Internet or email unrealistic
for many companies, a comprehensive policy regarding use of these electronic media
is invaluable. While the precise terms of the policies will depend on the employer’s
needs, here are some best practices associated with drafting and implementing
Internet and email policies, and avoiding legal disputes:


Provide employees with written notice that they should not expect privacy when
using company-owned computers, communication systems, or other electronic
equipment (Blackberries, pagers, etc.), and that computer use will be
monitored.



Provide employees with notice that their company-owned computers and
devices, email, and voicemail, are subject to search.



Adopt and distribute an Acceptable Usage Policy, defining acceptable personal
usage, if any, and the consequences of noncompliance.



Put employees on notice that electronic communications with the following
kinds of content will not be tolerated and could result in discipline:
(1) proprietary and confidential company information; (2) discriminatory
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statements or statements that would violate the company’s policy against
harassment; and (3) defamatory statements.


Obtain a signed acknowledgement from each employee of receipt of the policy.



Conduct periodic reviews of policies to ensure that they adequately address
company privacy and confidentiality concerns, the developing law, and all
forms of company technology that are in use.



Counsel managers and supervisors to avoid statements that might weaken or
undermine such policies or create privacy expectations where they do not exist.
Make sure that all policies include language stating that the policies can only
be modified in writing by a designated representative, and only if the writing
clearly states that it is a modification.



Implement effective and practical security procedures to safeguard employee
email accounts, access to confidential and private data, and to manage
employee remote access to employer systems.



Do not attempt to gain unauthorized access to password-protected sites or
other areas that are intended to be private.

Beware of the federal Stored

Communications Act and state privacy rights.


Consult counsel before accessing employee emails sent from personal
accounts.



Blogging and social networking policies demand particular care:

o

Consider a policy that prohibits employees from posting anything about
the company, its products, or services, unless they provide a clear
disclaimer stating their affiliation with the company.

15
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o

Consider prohibiting employees from uploading work-related contacts or
customer or employee lists to their LinkedIn or similar account.

o

Consider two blogging policies: One that applies only to employees
engaged in blogging as part of their job duties, and another applicable
to all employees regarding personal blogging.


For job-related blogging: The policy should state that job-related
blogging should be done for specific job-related purposes, that
posts must not reveal private, confidential, or trade secret
information,

and

that

posts

must

not

use

harassing,

discriminatory, defamatory or offensive language.

Also,

employers should review internal protocols for approving such
blog posts before the posts are made public.


For personal blogging:

Consider prohibiting employees from

visiting social networking sites while at work, and have a policy
regarding employee endorsements of the company, as well as
its products or services.
E.

Conclusion

Technology will continue to evolve, creating both new opportunities and new
challenges for employers. Taking advantage of the opportunities while anticipating
and adapting proactively to the challenges will serve employers well in this brave new
world.
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7th Annual Corporate Counsel Symposium
Panel -- Developments from Washington
Rolf Lundberg
Senior Vice President, United States Chamber of Commerce
Thursday, September 23, 2010
I.

II.

Overview – the 111th Congress
a.

Political equation – what was the political balance during the 111th
Congress, and how did it affect legislative priorities?

b.

Legislative ―accomplishments‖ – what did the 111th Congress achieve
that affects the business community, and what remains undone?

Important anti-business legislative initiatives
a.

DISCLOSE Act – While the Supreme Court’s decision in Citizens United
overturned limits on spending by both corporations and unions, the
DISCLOSE Act seeks to re-impose them only on corporations. Is
Congress attempting to limit the free political speech of American
business?

b.

Oil spill legislation – Using the momentum of bills to address the Gulf
oil spill disaster, legislators in Congress have attempted to amend the
―Class Action Fairness Act‖ to exempt parens patriae actions (suits
brought by a state on behalf of its citizens) from CAFA jurisdiction,
thereby creating a loophole that would keep legitimate class actions out
of federal court by encouraging enterprising litigation.

c.

Arbitration – Legislation has been introduced in the House and Senate
that would effectively abolish pre-dispute arbitration agreements—
agreements that provide for a fair, quick and efficient means of resolving
consumer, employment, franchise and nursing home related contractual
disputes, as well as disrupt commercial arbitration well beyond these
bills’ advertised scope. As a result, they would harm businesses, their
consumers, and employees.

An Opportunity for Real Reform
of the

1938 Rules of Civil Procedure
FDCC 2010 CORPORATE COUNSEL SYMPOSIUM
Alfred W. Cortese, Jr
Lawyers For Civil Justice
September 23, 2010

A National Coalition of Corporate Counsel and Defense Bar Leaders
Supporting Excellence and Fairness in the Civil Justice System

ONCE IN A CENTURY OPPORTUNITY
•

The American College – IAALS Report Stimulated a Potential
Breakthrough some have been advocating for over 20 years

•

Principles in Report suggested reexamination of the
Procedural Rules in several key areas, including:
 Pleading – “Notice pleading should be replaced by fact pleading.”
 Discovery – “Proportionality should be the most important principle
applied to all discovery.”

Now Rule Makers are Reexamining all of the Federal Rules

CULTURE OF BROAD DISCOVERY & NOTICE PLEADING
•

1938 Rules established Notice Pleading and almost unlimited
discovery

•

Discovery further broadened in 1970

•

Retrenchment in Discovery Rules:
- 1983, 1993, and 2000 Discovery Amendments stressed
proportionality and numerical limits
- Mixed results as litigation and information have exploded

•

Now, there is a once a century opportunity for a major shift in
litigation culture:

•

Away from - Plead

Nothing – Discover Everything!

HOW DO WE DO IT?
HOW THE RULES ARE AMENDED
•

Rulemaking is an exacting two to five year, seven stage process

•

Rules Reexamination Project so big and important it will take about
five years to complete – We’re Now at Step One.

CORPORATE & DEFENSE COUNSEL MUST
ENGAGE IN THE RULE MAKING PROCESS

• Work with Judges, Practicing Lawyers, Academics,
Consultants, for Maximum Impact
• LCJ working with Companies and Organizations
(FDCC, DRI, IADC, CJRG, ILR) on Program for Reform
 White Paper & Supplemental Comment Lay the
Foundation for Reform
 May 2010 Conference sponsored by the Rule Makers

RULEMAKING IMPLEMENTATION PHASE
Reform should Focus on Key Principles:
1.

Pleadings – Notice Plus – Implement Plausibility Standard

2.

Discovery – Limit to material, proportional information

3.

Cost Allocation – Production Costs on Requesting Party

4.

Preservation – Preserve material, proportional information
-- Sanctions Only for Intentional or Reckless Spoliation

IMPORTANCE OF DATA DEVELOPMENT
• Data Development Underway to date:
• Searle Center Fortune 200 Study:
 On average for each dollar of global profit earned, companies
spent 16 to 24 cents on U.S. litigation in 2008
 U.S. legal system extremely inefficient -- Transaction costs are
60% of recoveries
 Ratio of Pages discovered to pages entered as exhibits as high
as 1000/1
 Join in New Studies of internal/external litigation cost data

CONCLUSION
• Once in a century opportunity to change litigation
culture
• Have Consensus on Most Important Rule Changes
• Develop More Hard Data on Internal/External
Litigation Costs
• Your Company/Firm Involvement in Rule Reform
should be a Top Priority

WHITE PAPER:

Reshaping the Rules of Civil Procedure
for the 21st Century
The Need for Clear, Concise, and Meaningful
Amendments to Key Rules of Civil Procedure
Submitted to the 2010 Conference on Civil Litigation
Duke Law School May 10-11 2010
On behalf of

Lawyers for Civil Justice
DRI – The Voice of the Defense Bar
Federation of Defense & Corporate Counsel
International Association of Defense Counsel
May 2, 2010
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I. Introduction and Executive Summary
The United States Judicial Conference Rules Committee has undertaken an ambitious program to
study the Federal Rules of Civil Procedure. It does so as part of its continuing responsibility under
the Rules Enabling Act to study the Rules of Procedure and recommend amendments to promote
simplicity, fairness, and just determination of litigation in the federal courts. That study begins in
earnest with The 2010 Civil Litigation Conference at Duke University Law School on May 10-11,
2010.
Lawyers for Civil Justice (LCJ), DRI - The Voice of the Defense Bar (DRI), Federation of Defense
and Corporate Counsel (FDCC), and International Association of Defense Counsel (IADC) are very
pleased to have been invited to participate in the Conference. We submit this White Paper to
summarize our collective view on major problems facing the federal courts now and in the future
and to suggest meaningful amendments to the Rules that will help solve these problems. The many
defense trial lawyers and corporate counsel who contributed to the preparation of this paper are
identified below.
Prior Attempts to Solve Systemic Federal Litigation Problems (Section II)
The history of federal civil litigation is replete with efforts to improve the Rules of Civil Procedure,
tracing back to Roscoe Pound’s call for reform in 1906. Though initially met with skepticism,
Pound’s call for change was eventually joined by others urging a fundamental reform of the system
that led to the adoption of the Rules Enabling Act of 1934 and adoption of the Federal Rules of
Civil Procedure in 1938. The drafters accomplished enormous improvements in civil justice by
merging law and equity, abolishing the old and hyper-technical system of writs, and offering a
relatively straightforward litigation system.
The first several decades of litigation under the 1938 Rules has been called the “golden age” because
discovery had not yet burgeoned; class actions, complex, multidistrict, and mass tort litigation had
not yet emerged; and the system was widely viewed as working well. The Rules were amended in
1946 to broaden available discovery and by the 1950’s The Prettyman Report, adopted by the
Judicial Conference, noted a “serious problem” that included “unnecessary delay, volume of record,
and expense.” Perhaps because of the 1966 and 1970 amendments, by the 1970s, many expressed
increased dissatisfaction with the civil justice system. Skyrocketing costs; rapidly increasing
discovery; the explosion of large, complex, and difficult-to-manage cases; and other problems led to
calls for reform. But the Advisory Committee embraced the findings of the Columbia Field Study
to conclude that “there is no empirical evidence to warrant a fundamental change in the philosophy
of the discovery rules.”
In 1976, Chief Justice Burger called together a National Conference on the Causes of Popular
Dissatisfaction with the Administration of Justice. Follow-up studies by the Federal Judicial Center,
among others, led to amendments in 1980 providing more judicial management of the discovery
process. The Advisory Committee, however, rejected calls for fundamental changes in the discovery
rules. Further efforts at reform led to additional, non-fundamental, changes. But the problems with
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discovery abuse, excessive expense, and delay continued. While dissatisfaction undoubtedly exists
with every legal system, we conclude that more than tinkering at the edges of the Rules of Civil
Procedure is required. Fundamental and meaningful reforms are essential to achieve effective justice
in the federal system.
A Call for Complete Reevaluation of Key Federal Civil Procedure Rules (Section III)
Diverse stakeholders in the federal civil litigation process want systemic reform of the Federal Rules.
Substantial reforms needed cannot be left to sporadic and potentially inconsistent ad hoc holdings by
various courts deciding cases before them. Courts acting individually face practical and institutional
limitations that prevent them from making the needed systemic changes to inter-related rules.
Broad-based policy and rule reform is necessary.
In Twombly, a decision that heralds the Committee’s examination, the United States Supreme Court
discussed the institutional limitations of the federal courts to manage discovery and other procedural
issues, through case-by-case litigation. More to the point, the Supreme Court made a frank
assessment of the federal courts’ inability to control discovery costs, even in meritless claims,
through case management in individual cases. In short, the Supreme Court concluded that under
the present system of “notice” pleading and broad discovery, the federal courts were failing, in key
ways, to ensure the just, speedy and cost-effective determination of every action.
In fact, the Supreme Court forecasted the findings of the American College of Trial Lawyers and the
Institute for the Advancement of the American Legal System, which in their recent Report
concluded that “[a]lthough the civil justice system is not broken, it is in serious need of repair. In
many jurisdictions, today’s civil justice system takes too long and costs too much. Some deserving
cases are not brought because the cost of pursuing them fails a rational cost-benefit test while some
other cases of questionable merit and smaller cases are settled rather than tried because it costs too
much to litigate them.”
The Supreme Court and the ACTL/IAALS Report did not criticize the ability or dedication of the
members of the federal judiciary. Rather, the statements were an acknowledgement of the
institutional limitations facing courts. Major and systemic reform is required to attain the goals
stated in Rule 1, and the Rules as a whole, and cannot be achieved through litigation alone in the
face of these institutional limitations. The need to overhaul the civil litigation system is real and
immediate. Every prior effort to amend the Rules to deal with the problems presented by modern
litigation in the digital age stimulated vigorous debate. While these precise fixes may do the same,
there is much evidence that the current system is not working as it should, costs too much, and
produces too little.
Solving Systemic Problems (Section IV)
Many issues call for a comprehensive reevaluation of the existing Rules governing litigation in the
21st century including attempting to redefine and balance the interrelationship of pleading and
discovery, reevaluating the premises and focus of discovery, further refining the treatment of ediscovery, developing clear preservation standards, and deterring runaway litigation costs by
reasonable cost allocation rules. These issues impact more than just the particular litigants in a
particular case. Indeed, they affect the courts applying the rules; the attorneys interpreting those
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rules and counseling their clients; and the members of society who need a system of civil justice that
provides meaningful, accessible, and affordable dispute resolution.
Require a Short, Plain Statement of the Material Facts (Section IV A)
Original Rule 8 was drafted as a pragmatic reaction to abuses of common law and code pleading that
detracted from merits-based decision-making. Instead of adopting Rule 8 as a doctrinal choice in
favor of notice pleading, which leaves issue identification and resolution to discovery and trial, Rule
8 was simply the most practical tool available at the time to resolve cases. In complex litigation,
however, the consensus has been to require more particular pleading standards for the same reason: so
that discovery would not become the same sort of irrelevant, expensive time waster that common
law and code pleading had become.
We propose amendments primarily to Rule 8 – but also to Rules 9, 12 and 65. These amendments
implement the pleading standards currently in successful and non-controversial use in many
categories of cases and apply them to all civil actions. Our proposal also includes a stay of discovery,
a procedure that has proved successful under the Private Securities Litigation Reform Act, pending
resolution of a challenge to the sufficiency of a pleading via motion to dismiss, for more definite
statement, or for judgment on the pleadings. The essence of our proposed amendment would
codify the Twombly-Iqbal standard as follows: “. . . a short and plain statement, made with
particularity, of all material facts known to the pleading party that support the claim, showing
creating a reasonable inference that the pleader is plausibly entitled to relief . . . .” and would
define “material fact” as “. . . one that is necessary to the claim and without which it could not
be supported.”
There is nothing new or radical about tightening pleading standards to address complaints of nonmerits-based, expensive, irrelevant procedures that dominate litigation. It is the natural response; if
litigation has become more complicated, tighter pleading standards are a natural and legitimate
reaction. If discovery has become as much of a problem as common law and code pleading were,
particularized identification of issues at the initial pleading stage is the proper response. As stated
above, Rule 8 is a pragmatic reaction against the abuses that detracted from merits-based decisionmaking. Because Rule 8 was only designed to correct flaws in common law and code pleading
perceived to dictate outcomes on the basis of procedure rather than merits, it is consistent with the
vision of the original drafters to adjust those rules whenever form supersedes substance.
The Rules have a long history that makes clear the intention that they prevent procedure and cost
from driving judicial outcomes and ensure that adjudication is based on the merits of underlying
claims, not on the fear of endless, costly, and disruptive litigation. Since the adoption of the Rules in
1938, numerous attempts have been made to address instances in which procedure has threatened to
dominate merits-based adjudication. The repeated reaction to perceived threats of abusive litigation
or to types of litigation viewed as “special cases” has been to require more detailed and factuallysupported statements of claims and contentions. Examples include: Rule 9(b), the Ninth Circuit
Judicial Conference’s 1955 proposal, Admiralty Rule E(2)(a), Leatherman and Swierkiewicz, the Private
Securities Litigation Reform Act, the “Y2K” Act, and Local Patent Rules. In each of these
instances, the perception that litigation became too costly, complicated, burdensome, and
underutilized, was met with proposals to require greater specificity in pleading as a cure.
As these examples demonstrate, heightened pleading standards are neither new nor strange. They
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are used every day in numerous types of litigation throughout all federal courts and are imposed to
guard against exactly the same deficiencies that led to the adoption of the Federal Rules of Civil
Procedure. Since these pleading standards are working in those categories of cases, there is no
reason why they should not be the rule for all cases.
The intended purpose of the judicial
system is the evaluation and adjudication of known claims, not the unfettered search for
unknown claims. Yet, the current procedural framework has devolved to where legal action
is permitted without knowledge of a cognizable claim. Even when claims are known, no
incentive exists to identify the claims with any specificity. The discovery process is often
without a tether to constrain its consumption of time and resources. Therefore, many factors
counsel in favor of amending the pleading rules as one piece of a comprehensive rule overhaul,
rather than awaiting case-by-case application of the Twombly/Iqbal standard in the lower courts.
Adopt Clear, Concise and Limited Discovery Rules (Section IV B)
The scope of discovery is defined largely by Rule 26, with the help of several rules that describe the
specific discovery tools available. Debate has persisted over the scope of discovery, as has concern
that discovery abuse, misuse, and excessive expense and burden pose significant danger to the
administration of justice. Nearly three quarters of a century later, despite numerous attempts to
address these concerns, the problem remains. Self-enforcing rules are the best path to efficient
discovery.
As evidenced by the extensive history of amendments to Rule 26, establishing and enforcing a
reasonable scope of discovery has proved a challenge. While the repeated attempts to address the
catastrophic costs, burdens, and abuses of discovery through judicial intervention were
commendable, the practical result of such intervention is that the problems have remained unsolved.
In fact, the problems have persisted and festered. It is time to change course. Judicial intervention
is a method that arguably encourages excessive motions practice by requiring parties to seek out the
assistance of the courts. Instead, practitioners should be bound by the rules to narrow the scope of
discovery without judicial oversight. Against this background we propose a new Rule 26(b)(1):

Scope in General. The scope of discovery is limited to any nonprivileged matter that would
support proof of a claim or defense and must comport with the proportionality assessment
required by Rule 26(b)(2)(C).
The proposed rule focuses discovery where it should be focused – on the claims and defenses in the
action. The rule also requires that the parties comply with the proportionality requirements as an
integral part of the scope of discovery consideration. The proposed Rule also simplifies the current
first tier of discovery and eliminates the second tier of discovery under the current rule by removing
the language that allows the expansion of discovery for “good cause.” The requirement for a
showing of good cause has essentially been ignored. The second tier language failed to prevent the
explosion of unnecessary discovery as intended. Largely ignored, the scope of discovery in practice
has been the broader “subject matter involved in the action”. The proposed rule narrows the scope
of discovery to the claims and defenses asserted in the pleadings
We also propose a modification to Rule 26(b)(2)(B) that identifies specific categories of
electronically stored information that should not be discoverable in most cases: “A party need not
provide discovery of the following categories of electronically stored information [from sources],

absent a showing by the receiving party of substantial need and good cause, subject to the
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proportionality assessment pursuant to Rule 26(b)(2)(C) . . . .”.”
The categories, based in large part on the Seventh Circuit’s Electronic Discovery Pilot Program,
include: RAM, on-line access data, data in metadata fields that are frequently updated automatically,
backup data, physically damaged media, legacy data, and any other data (i) that are not available to
the producing party in the ordinary course of business and (ii) that the party identifies as not
reasonably accessible because of undue burden or cost.
Adding “substantial need” to the standard for ordering production of one of the undiscoverable
categories clarifies the burden on the requesting party and is a better defined standard. A third
proposed change is to separate the proportionality assessment from the “good cause” standard and
clarify that it is an additional determination by the court. Next, Rule 26(b)(2)(C)(iii) should be
amended to explicitly invoke the principle of proportionality and to track the new language of Rule
26(b)(1) regarding the scope of discovery. Of course, proportionality does not mean that big cases
justify big discovery. Proportionality requires that discovery not be unreasonably cumulative or
duplicative, not be otherwise available, and that its burdens are outweighed by its likely benefits.
Under our proposal, Rule 26(b)(2) would also be modified to add Rule 34 to the list of discovery
methods that may be limited in frequency and extent. Similar to the Interrogatory limitation in Rule
33, we propose the addition of Rule 34 (b)(1)(B), limiting document requests to 25, including subparts. In the vast majority of cases, 25 document requests should be more than sufficient. If not,
the parties may stipulate, or the court may for good cause order a greater or fewer number of
requests, after also considering the proportionality assessment under Rule 26(b)(2).
The modification limits the temporal scope of a document request by tying it to an unambiguous
event: the filing of the complaint. Issues arising in unusual circumstances, such as tolling
agreements, could be addressed by stipulation or court order. The final proposed limitation would
also limit the number of sources from whom information may be discovered.
The Advisory Committee Notes to the 1993 amendment point out that one objective of the
deposition and interrogatory limits was “to emphasize that counsel have a professional obligation to
develop a mutual cost-effective plan for discovery in the case.” In regard to Rule 33, the Committee
noted that the limits on interrogatories were not intended “to prevent needed discovery, but to
provide judicial scrutiny before the parties make potentially excessive use of this discovery device.”
Seventeen years after the introduction of these limits, they have not caused a substantial hardship to
litigants. On the contrary, parties have adapted to the presumptive limits and courts have grown
adept at adjudicating requests to exceed the stated limit. More importantly, the limits have
contributed to at least some streamlining of federal litigation by forcing parties to carefully assess the
discovery needs of their case and to be more efficient.
The Rules Must Address Preservation of Information (Section IV C)
Preservation of electronically stored information (ESI) is an unfortunate consequence of the
information explosion and unfettered discovery that the 2006 E-Discovery Amendments have not
addressed. Ancillary litigation involving preservation has risen at an alarming rate. Court-by-court,
district courts have created ad hoc “litigation hold” procedures that have destroyed national
uniformity. Preservation issues are decided on a case-by-case basis, with little guidance for parties in
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federal court.
As a result, parties are forced to incur extraordinary expenses in an attempt to meet the most
stringent requirements established by the “litigation hold” cases. A party’s alternative is to face
costly sanctions for failing to preserve ESI. Often the ESI that is the subject of preservation
motions has little to no direct relevance to the claims or defenses asserted in a lawsuit. Further,
there is little analysis of the sufficiency of the ESI produced in most litigation hold cases. Equally
disturbing is the imposition of severe sanctions, such as an adverse inference jury instruction, where
a party unintentionally fails to meet the ad hoc requirements established by various courts. More
courts are interpreting the mere failure to implement a formal written litigation hold as
demonstrating sufficient bad faith to warrant sanctions.
Amendments to the Rules should be enacted that directly address preservation. Rule 37(e) should
be amended to permit spoliation sanctions only where willful conduct for the purpose of depriving
another party of the use of the destroyed evidence results in actual prejudice to the other party. A
clear rule is needed to counteract the inconsistency of requirements established by various courts,
some of which even have imposed sanctions for negligent preservation.
Preservation should also be directly addressed in Rule 26. Ultimately the ancillary litigation related
to “litigation holds” is a product of an alleged failure to preserve ESI that would have been subject
to disclosure in the litigation. Proposed Rule 26(h) and related amendments, will restore uniform
national procedures that are designed to introduce certainty into preservation decisions by parties
and consistency in analyses and decisions by courts.
The procedural rules we propose clearly address conduct taking place after litigation is initiated.
There is strong federal case law support for using the proposed procedural rules to analyze prelitigation conduct in the context of post-litigation motion practice. Spoliation sanctions are currently
imposed for the effects of pre-litigation conduct on a subsequent lawsuit pursuant to the court’s
inherent powers to control litigation. Providing rules directly addressing preservation will permit
courts to approach the effects of any willful failure to preserve in a more structured and uniform
procedural environment. This approach should lead to judicial reliance on inherent powers only on
rare occasions when preservation conduct is not directly addressed by the federal rules.
Runaway Discovery Costs Require Specific Cost Allocation Provisions (Section IV D)
Despite several amendments to Rule 26 aimed at controlling the increasing costs of discovery,
discovery costs in many cases (particularly asymmetrical cases) are not being effectively controlled.
In today’s litigation environment, discovery is used as a weapon in the requesting party’s arsenal to
impact the outcome of a case irrespective of the merits, rather than as a tool to collect information
to aid the fact finder. Parties request substantial volumes of information (including information that
can be very expensive to collect and to review) in an effort to force opposing parties to consider
settlement. Rather than deciding to settle after a fair and practical examination of the merits of a
particular case, parties instead opt to settle to avoid expensive and protracted discovery. Early
settlement demands often reference the high cost of discovery as a basis to encourage settlement
and to avoid the expenditure of hundreds of thousands or millions of dollars in discovery costs.
In addition to the high out-of-pocket costs associated with discovery, protracted discovery can cause
business and procedural diseconomies. Discovery events (including the institution of litigation
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holds, document preservation efforts, data gathering, depositions, and related efforts) are extremely
disruptive and result in substantial inefficiencies in daily business activities. Typically companies
engaged in litigation have to devote substantial resources to these efforts. Employees with
discoverable information and information technology support staff often have to modify the routine
handling of information. Procedures and systems geared for business efficiency often must be
modified to meet the demands of discovery.
Rule 26 in its current form does not provide a reliable method of curbing the negative impact of
discovery costs on the parties' ability to carry on their businesses or on the ability of courts to
determine cases on the merits. Judges are asked to manage the scope of discovery, but are unable to
do so effectively because of institutional limitations on the courts. It is extremely difficult for
judges, at the beginning of a case, to determine the proper scope of discovery, because they know
less than the parties about the underlying facts of each side’s position. The purpose of discovery is
to permit parties to access information that will enable fact finders to determine the outcome of civil
litigation. Having rules that encourage the parties to police themselves and to focus on the most
efficient means of obtaining the truly critical evidence is the best way to achieve that purpose.
The proposed cost allocation amendment to Rule 26, to require that each party pay the costs of the
discovery it seeks, will encourage each party to manage its own discovery expenses by shifting the
cost-benefit decision onto the requesting party. A requester-pays rule will encourage parties to focus
the scope of their discovery requests on evidence that is reasonably calculated to produce relevant
information from the most cost-effective source. In addition to focusing discovery requests,
proposed Rule 26 discourages a party from using discovery as a weapon to force settlements without
regard to the merits of a case; a party that pays for discovery will have no incentive to make overly
broad requests. Furthermore, proposed Rule 26 encourages cooperation between parties to control
discovery costs.
The Federal Rules should incentivize parties to pursue discovery at the lowest cost and in the least
burdensome manner possible to obtain the evidence necessary for the fact finder to determine the
case on the merits. Discovery rules should not provide weapons for parties to force settlements not
justified by the merits. The proposed rule would help achieve those results by deterring excessive
and unnecessary discovery. A party making a claim or raising a defense is in the best position to
decide if information is worth the cost of obtaining it. A requester-pays rule will encourage more
purposeful and focused requests designed specifically to obtain only that information necessary for
the just and full adjudication of the issues.

xiv

DISCUSSION
II.

Prior Attempts to Solve Systemic Federal Litigation Problems

The history of federal civil litigation is replete with efforts to improve the Rules of Civil Procedure.
Roscoe Pound’s clarion call for reform at the American Bar Association convention in 1906 was
initially met with skepticism. According to Pound, “Dissatisfaction with the administration of
justice is as old as law.”1 Pound saw “more than the normal amount of dissatisfaction with the
present-day administration of justice in America” in 1906, and he sought to diagnose the problems,
and then to offer some solutions. Pound’s speech was not initially cheered by everyone in
attendance; Wigmore later recalled that some lawyers present at the time were “hotly impatient to
suppress the whole matter,” with one suggesting that Pound sought to “destroy that which the
wisdom of centuries has built up.”2
Yet Pound’s call for change was eventually joined by others urging a fundamental reform of the
system. These early reforms led to the adoption of the Rules Enabling Act of 1934, Pub, L. No 73415, 48 Stat. 1064. Other reforms followed, including the adoption of the Federal Rules of Civil
Procedure, which became effective in 1938. The overarching goal of the Rules, which is set forth in
Federal Rule of Civil Procedure Rule 1 is to “secure the just, speedy, and inexpensive determination
of every action and proceeding.” The drafters accomplished enormous improvements in civil justice
by merging law and equity, by abolishing the old and hypertechnical system of writs, and by offering
a relatively straightforward litigation system with an emphasis on ease of access to the courts,
provisions for discovery to avoid trial by surprise, procedures to dismiss weak cases early, and a
culminating trial to decide the outcome of most cases. The proponent of the new discovery rules
prophetically noted that “[u]nless litigation can be conducted under such reasonably favorable
circumstances as to make it a legitimate business risk instead of a lottery, modern business men will
decline to use it, and whenever possible will either arbitrate, settle by direct negotiation, or simply
charge off the loss.”3
The first several decades of litigation under these Rules has been called the “golden age” because
discovery had not yet burgeoned with the growth of computers, copy machines, and e-mail, class
actions and mass tort litigation had not yet emerged, and the system was widely viewed as working
well.4 The Rules were amended in 1946 to broaden available discovery by incorporating language
that prohibited objection to discovery on the basis that the evidence would not be admissible at trial.
Fed. R. Civ. P. 26, advisory committee notes (1946 amend). The advisory committee emphasized
that discovery was intended “to allow for a broad search for facts, the names of witnesses, or any
other matters that may aid a party in the preparation or presentation of his case.”5

1 Roscoe Pound, The Causes of Dissatisfaction with the Administration of Justice (1906), reprinted in Proceedings in Commemoration of
the Address, 35 F.R.D. 241, 273 (1964)..
2 John Henry Wigmore, Roscoe Pound’s St. Paul Address of 1906: The Spark that Kindled the White Flame of Progress, 20 J. Am.
Jud. Soc’y 176, 177 (1937).
3 Edson R. Sunderland, Scope and Method of Discovery before Trial, 42 Yale L.J. 863, n.42 (1933).
4 Robert G. Bone, The Process of Making Progress: Court Rulemaking, Democratic Legitimacy, and Procedural Efficacy, 87 Geo. L.J.
887, 897-98 (1999).
5 See Report of the Advisory Committee on Civil Rules 34 (June 1946), available at
http://www.uscourts.gov/rules/Reports/CV06-1946.pdf.
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But as early as 1951, it had become apparent that some big and protracted cases were not being
handled in accord with the desire for a speedy, just, and inexpensive determination on the merits.
The Prettyman Report, adopted by the Judicial Conference, observed problems including
“unnecessary delay, volume of record, and expense” that constituted “a serious problem.”6 Despite
these concerns, further revision to the Rules in 1966 consisted of the most significant amendments
modifying only the procedure for joinder and class actions.7
Despite the 1966 amendments, by the 1970s, dissatisfaction with the civil justice system increased.
Skyrocketing costs; rapidly expanding discovery; the explosion of large, complex, and difficult tomanage cases; and other problems led to calls for reform. But the Advisory Committee embraced
the findings of the Columbia Field Study to conclude that “there is no empirical evidence to warrant
a fundamental change in the philosophy of the discovery rules.”8 Despite calls for change on the
basis that the “costs of discovery do not appear to be oppressive,” the Rules continued to reflect a
broad party-controlled approach to discovery. But problems with heavy case loads, delay, and
expensive discovery continued to plague the civil justice system, as we point out in greater detail in
sectionIV.B. of this paper.
In 1976, Chief Justice Burger called together a National Conference on the Causes of Popular
Dissatisfaction with the Administration of Justice to commemorate Pound’s original address and to
study the administration of justice at the time.9 The Pound Conference identified discovery abuse as
a serious problem.10 The Pound Conference also focused on alternative dispute resolution as a
solution for delay and overcrowding in the federal courts. Id. Follow-up studies by the Federal
Judicial Center and others led to amendments in 1980 to provide for more judicial management of
the discovery process. The Advisory Committee, however, rejected these calls for fundamental
changes in the rules governing discovery.11
Further efforts at reform led to additional changes, but the problems with discovery abuse, excessive
expense, and delay continued. Today, more and more litigants have fled the federal civil justice
system for other forms of dispute resolution or, if unable to flee the system, are forced to settle
cases early and without regard to the merits in an effort to avoid the expense and unpredictability of
litigation. Serious discussion about the vanishing jury trial and what it means for civil justice
continues.12
In the tradition of Roscoe Pound, LCJ recognizes that dissatisfaction undoubtedly exists in every
legal system. But today, our members have concluded that there is a need for more than tinkering at
E. Barrett Prettyman, Procedure in Anti-Trust and Other Protracted Cases, attached to Hon. Leon R. Yankwich, “Short Cuts” in
Long Cases, 13 F.R.D. 41, 62 (1951).
7 See Report of the Advisory Committee on Civil Rules 5 (Sept. 1965), available at
http://www.uscourts.gov/rules/Reports/ST09-1965-1.pdf.
8 See Report of the Advisory Committee on Civil Rules (Oct. 1969), in Report of the Advisory Committee on Civil Rules app. 2 (Oct.
1969), available at http://www.uscourts.gov/rules/Reports/ST10-1969.pdf.
9 The Pound Conference: Perspectives on Justice in the Future (A. Leo Levin & Russell R. Wheeler, eds., 1979).
10 The Pound Conference Recommendations: A Blueprint, 77 F.R.D. 277, 288-90 (1978).
11 Fed. R. Civ. P. 26(f) advisory committee’s note (1980).
12 One implication of the vanishing jury trial is an inexperienced trial bar that is unable to anticipate what evidence will
be necessary and persuasive at trial and which therefore seeks the broadest-ranging discovery possible not because the
information is needed to develop the case, but because the lawyer is uncertain what information is needed and because
the lawyer has no incentive to limit the requested discovery.
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the edges of the Rules of Civil Procedure. Fundamental and meaningful reforms are needed to the
Rules of Practice and Procedure.
III.

A Call for Reevaluation of Key Federal Civil Procedure Rules

A diverse spectrum of stakeholders in the federal civil litigation process feel the need for systemic
reform of the Federal Rules of Civil Procedure. The substantial reforms cannot be left to sporadic
and potentially inconsistent ad hoc holdings by various courts deciding the cases before them.
Further, courts acting individually face practical and institutional limitations that prevent them from
making the needed systemic changes to inter-related rules.
Just recently the United States Supreme Court discussed the institutional limitations of the federal
courts to manage discovery and other procedural issues through litigation on a case-by-case basis.
In Bell Atlantic Corp. v. Twombly, 550 U.S. 544 (2007), the Court reviewed the current state of pleading
in the federal courts. Notice pleading is theoretically designed to provide liberal access to the federal
courts, and thereafter to have discovery, summary judgment and trial test the legitimacy of the
proffered claims. The Court grappled with the increasingly apparent problem that notice pleading
coupled with broad discovery is becoming more and more unworkable in the face of modern
litigation realities. The Court commented that discovery in complex cases (Twombly involved an
antitrust claim) can be “expensive” and “potentially massive.”13
More to the point here, the Supreme Court made a frank assessment of the federal courts’ ability to
control discovery costs, even in meritless claims, through case management in individual cases. The
Court remarked that it is no answer to say that a claim just shy of a plausible entitlement to relief
can, if groundless, be weeded out early in the discovery process through “careful case management .
. . given the common lament that the success of judicial supervision in checking discovery abuse has
been on the modest side.”14
In short, the Supreme Court concluded that under the present system of notice pleading and broad
discovery, the federal courts were failing, in key ways, to ensure the just, speedy and cost-effective
determination of every action.15 In so doing, the Supreme Court forecasted the findings of the
American College of Trial Lawyers and the Institute for the Advancement of the American Legal
System, which in their recent report concluded that “[a]lthough the civil justice system is not broken,
it is in serious need of repair. In many jurisdictions, today’s civil justice system takes too long and
costs too much. Some deserving cases are not brought because the cost of pursuing them fails a
rational cost-benefit test while some other cases of questionable merit and smaller cases are settled
rather than tried because it costs too much to litigate them.”16
The Supreme Court did not make these comments in Twombly as a criticism of the ability or
dedication of the members of the federal judiciary. Rather, the Court’s statement was an
acknowledgement of the institutional limitations facing courts. Before the close of discovery, judges
Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 558 (2007).
Id. at 559.
15 See Fed. R. Civ. P. 1.
16 Institute for the Advancement of the American Legal System, Final Report On The Joint Project Of The American College Of
Trial Lawyers Task Force On Discovery And The Institute For The Advancement Of The American Legal System (“ACTL/IAALS
Report”) 2 (2009), available at
http://www.actl.com/AM/Template.cfm?Section=Home&template=/CM/ContentDisplay.cfm&ContentID=4008.
13
14
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do not, and cannot, know enough about a particular case to effectively determine the proper scope
of discovery. The Court quoted at length from a law review article assessing this same issue, after
noting that “given the system that we have, the hope of effective judicial supervision is slim”:
The timing is all wrong. The plaintiff files a sketchy complaint (the Rules of
Civil Procedure discourage fulsome documents), and discovery is launched.
A judicial officer does not know the details of the case the parties will present
and in theory cannot know the details. Discovery is used to find the details.
The judicial officer always knows less than the parties, and the parties
themselves may not know very well where they are going or what they expect
to find. . . . Judicial officers cannot measure the costs and benefits to the
requester and so cannot isolate impositional requests. Requesters have no
reason to disclose their own estimates because they gain from imposing costs
on rivals (and may lose from an improvement in accuracy). The portions of
the Rules of Civil Procedure calling on judges to trim back excessive
demands, therefore, have been, and are doomed to be, hollow. We cannot
prevent what we cannot detect; we cannot detect what we cannot define; we
cannot define “abusive” discovery except in theory, because in practice we
lack essential information.
Frank H. Easterbrook, Discovery as Abuse, 69 B.U. L. Rev. 635, 638-39 (1989). Judge Easterbrook
concluded his article by noting that discovery abuse “cannot be fixed by tinkering with Rule 26, Rule
37, or any of their companions.” Id. at 647. Major and systemic reform is required to attain the goals
stated in Rule 1. While the Court in Twombly and Iqbal moved the interpretation in the right
direction,17 systemic reform cannot be had through litigation alone.18
One can reach this same conclusion by examining the litigation and recent Rules amendments
involving electronic discovery (“e-discovery”). Lawyers for Civil Justice (“LCJ”) submitted
Comments to this Committee addressing these revisions.19 When presented with the question of
whether the ballooning crisis of e-discovery could be dealt with by individual courts examining
discovery issues in the particular cases before them, the answer in that context was no. LCJ deemed
the development of case law through ad hoc litigation insufficient to fix systemic e-discovery
problems, although Iqbal and Twombly are efforts to align the pleading rules with the realities of
modern litigation. 20
In the e-discovery context, such ad hoc treatment through litigation led to the development of a
variety of fact-specific approaches, leaving litigants in most jurisdictions without guidance, or clear
Id.
Even though Twombly involved the interpretation of one rule against a backdrop of case law that predicted its holding,
some commentators have argued that the Twombly holding was perhaps more appropriate for rule making than court
decision. See Gregory G. Garre, Statement before Senate Judiciary Committee (December 2, 2009), available at
http://judiciary.senate.gov/pdf/12-02-09%20Garre%20Testimony.pdf (“There is ample case law within the federal
circuits supporting the basic propositions on which Twombly and Iqbal were decided.”)
19 See, e.g., Lawyers for Civil Justice, LCJ Comments to the Civil Rules Advisory Committee, “The Search for Standards. How
Amendments to the Federal Rules of Civil Procedure Can Help Solve the E-Discovery Crisis (“2004 LCJ Comments”) (2004).
20 Ronald J. Allen & Alan E. Guy, Conley as a Special Case of Twombly and Iqbal: Exploring the Intersection of Evidence and
Procedure and the Nature of Rules, Penn. St. L. Rev., (forthcoming 2010), available at
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1589732.
17
18
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standards regarding their discovery obligations.21 The result is a “patchwork of varying discovery
‘rules’” that are “unlikely to enhance the efficiency of electronic discovery practice – or to provide
the desired guidance or certainty.”22
The Report of the Civil Rules Advisory Committee that proposed the 2006 e-discovery amendments
agrees that these issues are best resolved by rules amendments and not ad hoc litigation.
Memorandum from Hon. Lee H. Rosenthal, Chair, Advisory Comm. on the Fed. Rules of Civil
Procedure, to the Hon. David F. Levi, Chair, Standing Comm. on Rules of Practice and Procedure
(May 27, 2005) (Hereinafter referred to as the “Committee Report”). The Report states that the rule
making process allows participation from a broad spectrum of participants — judges, attorneys, bar
groups, academics, and litigants. Id. at 18, 21. The collection and review of such broad perspectives
is not possible or proper by a court deciding a single contested case.
Proceeding via amendment also allows the Committee to consider broad, “architectural” issues and
options in a way that a single judge deciding individual cases cannot. The Report’s discussion of
earlier amendments applies with equal force here:
[T]he Committee’s efforts leading to the 2000 amendments focused on the
“architecture of the discovery rules” to determine whether changes can be
effected to reduce the costs of discovery, to increase its efficiency, to increase
uniformity of practice, and to encourage the judiciary to participate more
actively in case management. The proposed amendments to make the rules
apply better to electronic discovery problems have the same focus.
Id. at 20-21.
The need to overhaul the civil litigation system is real and immediate. While the precise fixes may
provoke vigorous debate, as have every prior effort to amend the Rules to deal with the problems
presented by modern litigation in the information age, there is general and widespread agreement
that the current system is not working as it should.23
IV.

Solving Systemic Problems

Many current litigation issues need to be addressed. These issues include (i) balancing the
interrelationship of pleading and discovery, (ii) reevaluating the premises and focus of discovery,
especially e-discovery, (iii) developing clear preservation standards, and (iv) deterring runaway
litigation costs by reasonable cost allocation rules. Such issues must not be left to the vagaries of
individual cases by case determinations driven by the narrow interests of the specific parties litigating
those cases. These issues impact not only the litigants in a specific case but also the courts applying
the rules, the attorneys interpreting those rules and counseling their clients, and the members of
society wanting and needing a system of civil justice that provides meaningful, accessible and
LCJ Comments, supra note 19, at 6-7.
Shira A. Scheindlin & Jeffrey Rabkin, Electronic Discovery in Federal Civil Litigation: Is Rule 34 Up To The Task?, 41 B.C.L.
Rev. 327, 378 (2000).
23 See, e.g., Institute for the Advancement of the American Legal System, Final Report On The Joint Project Of The American
College Of Trial Lawyers Task Force On Discovery And The Institute For The Advancement Of The American Legal System (2009),
available
at
http://www.actl.com/AM/Template.cfm?Section=Home&template=/CM/ContentDisplay.cfm&ContentID=4008.
21
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affordable dispute resolution and certainty with which to govern their conduct in advance of and in
avoidance of litigation and ancillary disputes. The law and litigation affect primary behavior.
Inefficient and unpredictable litigation is a tax on productive behavior.24 More importantly, the
litigation system affects primary behavior in the world at large, and a dysfunctional litigation system
is likely to have perverse effects in the world at large by sanctioning appropriate behavior and
providing incentives for inappropriate behavior.25 These perverse effects weaken our economy and
social structure, our global competitiveness, and could ultimately undermine our democracy.
Adjusting the Rules to the demands of millennial litigation has hugely important ramifications today
and for our future.
A.

Require a Short, Plain Statement of the Material Facts
1.

The Rules Must Require More than Mere Notice Pleading

Original Rule 8 was drafted as a pragmatic reaction to abuses of common law and code pleading that
detracted from merits-based decision-making. Instead of adopting Rule 8 as a doctrinal choice in
favor of notice pleading, which leaves issue identification and resolution to discovery and trial, the
drafters thought that Rule 8 was simply the most practical tool available at the time to resolve cases
simply. In complex litigation, however, the reaction has been to require more particular pleading
standards for the same reason: so that discovery would not become the same sort of irrelevant,
expensive time waster that common law and code pleading became.26.
Judge Clark, according to one group of commentators, “did not believe in a total abandonment of
the requirement of allegations of specific fact in pleadings.”27 To the contrary, in the words of
another commentator, “Clark insisted that there were limits to the generality of pleading allowed
under the Federal Rules. A bare allegation that the defendant had injured the plaintiff through
negligence, he said, would not suffice.”28 It is therefore incorrect “to characterize the adoption of
notice pleading as the signal that wholly unsupported, conclusory factual allegations would render a
pleading sufficient to withstand a motion to dismiss.”29
Recent scholarship has begun identifying more precisely the variables that a pleading system needs
to accommodate. The critical questions are the knowledge each party possesses prior to litigation,
how symmetrically distributed that knowledge is and the cost of obtaining more information and
again how the cost will be distributed over the parties; and the value of the litigation for promoting
the primary aims of the law. If the parties possess substantial knowledge about the allegations and
See Allen, supra note 20.
Id.
26 Granted that Rule 8(a) was originally adopted to avoid the formalism and abuse that had become associated with code
pleading and to organically connect the pleadings to the newly created system of elaborate discovery devices. It would be
a serious mistake, however, to believe that the drafters of the new rules intended to impose no burden whatsoever on a
plaintiff seeking the benefit of the litigation system. Any rule that allowed a plaintiff to reach the discovery process—
with all of its inevitable burdens and expense—merely by the unilateral allegation of a conclusory assertion of
defendant’s liability would make a mockery of the values of fairness and efficiency inherent in our procedural system. A
plaintiff must do more than simply allege liability. “[F]ashioning procedures without any serious concern for the
avoidance of economic waste and the attainment of economic efficiency inexcusably drains society’s resources and
violates the dignity of the litigants whose personal resources are unduly affected.” Redish, supra note 33, at 596-97.
27 Richard L. Marcus, Martin H. Redish & Edward F. Sherman, Civil Procedure: A Modern Approach 133 (4th ed. 2005).
28 Michael E. Smith, Judge Charles E. Clark and the Federal Rules of Civil Procedure, 85 Yale L.J. 914, 917-18 (1976).
29 Marcus, supra note 27, at 134.
24
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the costs of obtaining further knowledge through discovery are symmetrical, little is to be gained by
wasting resources on pleading. However, when those variables begin to shift, as they have in
modern litigation, then the justification for investing greater resources in pleading rises
commensurably. In addition, an intelligently designed system will take into account the probability
of correct outcomes and the costs of erroneous outcomes, and here it must be kept in mind that
forcing a blameless defendant to trial is an erroneous outcome. 30
Thus, while the system adopted in the original Federal Rules for the most part eschewed the
requirements of factual detail associated with code pleading, it would be both unwise and incorrect
to assume that the newly adopted rules would be satisfied by anything less than allegation of facts
sufficient to justify the reasonable conclusion that the case had merit. Original Form 9 (now Form
11) was not to the contrary. There, the very allegation of the facts known to plaintiff demonstrated
the plausibility of unlawful behavior on the part of one of the parties: pedestrians are not run over
absent the failure of at least one of the parties to fail to live up to the standard of due care.This is all
that the Supreme Court in Twombly and Iqbal held Rule 8(a) to mean—that a claim be “plausible” on
its face. An allegation of a legal conclusion that is nothing more than a mere factual possibility does
not justify the costs and burdens triggered by invocation of the judicial process. These decisions,
then, did not represent an alteration of or departure from the standard of original Rule 8(a). To the
contrary, they restored some notion of common sense and order to what had become, over the
years, interpretive chaos.31
While we maintain that the Federal Rules of Civil Procedure should be reconsidered and amended
in light of contemporary litigation practice, it is important to see that the Court’s decisions in Iqbal
and Twombly were both justifiable and moved the pleading dynamic in the proper direction. The
primary criticism of the cases is that they “changed” the meaning of Rule 8. It is strange, though, to
criticize one interpretation of a rule by reference to another. More importantly, the criticisms
neglect that the Conley interpretation was driven by the conceptual understandings of the problems
facing litigation at the time; as those understandings change, so too is it reasonable to ask the
meaning of the rule in light of those changed understandings. That may be all that the recent cases
have done. 32
Because the vague text of the current version of Rule 8(a) has given rise to both mistake and
manipulation, we firmly believe that a revision of that text is required to guarantee that no court may
misconstrue its intent in the future. Rule 8(a) requires more than mere notice of a claim.
There is nothing new or radical about clarifying pleading standards to address complaints of nonmerits-based, expensive, irrelevant procedures that dominate litigation. “[F]ashioning procedures
without any serious concern for the avoidance of economic waste and the attainment of economic
efficiency inexcusably drains society’s resources and violates the dignity of the litigants whose
personal resources are unduly affected.”33 Litigation has become more complicated and clear
See Allen, supra note 20.
Martin H. Redish & Lee Epstein, Bell Atlantic v. Twombly and the Future of Pleading in the Federal Courts: A Normative and
Empirical Analysis, 12-13 (2008), http://ssrn.com/abstract=1581481. “[A]n unduly lax pleading standard, when
combined with the availability of invasive, expensive and burdensome discovery can easily risk over-enforcement of the
substantive law because even defendants who have caused no harm will be induced to settle, if only to avoid the burdens
of the litigation process . . . .”
32 See Allen, supra note 20 for a thorough examination of this and related issues.
33 Martin H. Redish, Electronic Discovery and the Litigation Matrix, 51 Duke L.J. 561, 596-97 (2001).
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pleading standards are a natural and legitimate reaction. Discovery has become as much of a
problem as common law and code pleading were, thus particularized identification of material facts
and issues at the initial pleading stage is the proper response.
To this end, we propose changes to apply to all civil actions the pleading standards currently used in
numerous types of cases. These changes are primarily to Rule 8 but the changes also apply to Rules
9, 12 and 65. They include a stay of discovery, just as currently exists under the Private Securities
Litigation Reform Act, pending resolution of a challenge to the sufficiency of a pleading via motion
to dismiss, for more definite statement, or for judgment on the pleadings. Our proposal is as
follows: (deletions are struck and additions are bold underscore)
Rule 8. General Rules of Pleading
(a) Claim for Relief. A pleading that states a claim for relief must contain:
(1) a short and plain statement of the grounds for the court's jurisdiction, unless the court already
has jurisdiction and the claim needs no new jurisdictional support;
(2) a short and plain statement, made with particularity,34 of all material facts known to the
pleading party that support the claim,35 showing creating a reasonable inference36 that the
pleader is plausibly37 entitled to relief; and
(3) a demand for the relief sought, which may include relief in the alternative or different types of
relief.
For the purposes of this section, a material fact is one that is necessary to the claim and
without which it could not be supported. As to facts pleaded on information and belief,
the pleading party must set forth with particularity the factual information supporting the
pleading party’s belief.38
***
(d) Pleading to Be Concise and Direct; Alternative Statements; Inconsistency.
(1) In General. Each allegation must be simple, concise, and direct. No technical form is required.
(21) Alternative Statements of a Claim or Defense. A party may set out 2 or more statements
of a claim or defense alternatively or hypothetically, either in a single count or defense or in
separate ones. If a party makes alternative statements, the pleading is sufficient if any one of them
is sufficient.
Fed. R. Civ. P. 9(b).
American College of Trial Lawyers, Proposed Pilot Project Rules 2.1 (2009),
http://www.actl.com/AM/Template.cfm?Section=Home&Template=/CM/ContentDisplay.cfm&ContentID=4509.
36 Private Securities Litigation Reform Act, 15 U.S.C. § 78u-4(b)(2) (2008).
37 From Twombly and Iqbal.
38 ACTL Prop. Pilot Rules 2.1 (with slight modification).
34
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(32) Inconsistent Claims or Defenses. A party may state as many separate claims or defenses as
it has, regardless of consistency.
(e) Construing Pleadings. Pleadings must be construed so as to do justice.
***
Rule 9. Pleading Special Matters
***
(b) Fraud or Mistake; Conditions of Mind. In accordance with Rule 8(a)(2), in alleging fraud
or mistake, a party must state with particularity the circumstances constituting fraud or mistake.
(c) Conditions Precedent. In pleading conditions precedent, so long as the pleading otherwise
satisfies the requirements of rule 8(a)(2), it suffices to allege generally that all conditions
precedent have occurred or been performed. But when denying that a condition precedent has
occurred or been performed, a party must do so with particularity.
Rule 12. Defenses and Objections: When and How Presented; Motion for Judgment on
the Pleadings; Consolidating Motions; Waiving Defenses; Pretrial Hearing
***
(a) (4) Effect of a Motion.
(A) Alteration of time periods. Unless the court sets a different time, serving a motion under
this rule alters these periods as follows:
(A)(i) if the court denies the motion or postpones its disposition until trial, the
responsive pleading must be served within 14 days after notice of the court's action; or
(B)(ii) if the court grants a motion for a more definite statement, the responsive
pleading must be served within 14 days after the more definite statement is served.
(B) Stay of Discovery. Upon the filing of a motion to dismiss under Rule 12(b)(6), a
motion for judgment on the pleadings under Rule 12(c), or a motion for more definite
statement under Rule 12(e), all discovery and other proceedings shall be stayed during
the pendency of the motion unless the court finds upon the motion of any party that
particularized discovery is necessary to preserve evidence or to prevent undue prejudice
to that party.39
***
Rule 65. Injunctions and Restraining Orders
39

15 U.S.C. § 78u-4(b)(3)(B).
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***
(b) Temporary Restraining Order.
(1) Issuing Without Notice. The court may issue a temporary restraining order without written
or oral notice to the adverse party or its attorney only if:
(A) specific facts in an affidavit or a verified complaint that comports with Rule 8(a)(2) clearly
show that immediate and irreparable injury, loss, or damage will result to the movant before the
adverse party can be heard in opposition; and
(B) the movant's attorney certifies in writing any efforts made to give notice and the reasons
why it should not be required.
a.

History of Pleading Before Rule 8

The need to change pleading requirements to promote better merits-based decisions is best
understood in an historical perspective.40 Through this lens, Rule 8 is not a doctrinal choice of
notice pleading but is rather a pragmatic reaction against abuses of common law and code pleading
that detracted from merits-based decision-making.
i.

Common Law (Issue Pleading)

The common law pleading practice that developed in England between the thirteenth and sixteenth
centuries required plaintiffs to choose a single writ under which to bring their claims.41 Each writ
triggered a different form of action with distinct procedural, evidentiary, and jurisdictional
requirements.42 Although less sophisticated, early American pleading practice followed the English
common law model and continued to increase in technicalities through the early nineteenth
century.43 English common law rules restricting joinder, insisting on a single form of action, and
requiring great precision and detail were often taken seriously.44
Common law pleading developed into a complex and formalistic system under which plaintiff and
defendant exchanged hyper-technical pleadings in an attempt to reduce the case to a single legal or
factual issue.45 As a result, Plaintiffs often lost their cases on technical pleading grounds without a
court ever reaching the merits of their claims.46

This pleading practice history is a compilation that draws from a number of sources and commenters including Koan
Mercer, Robert Bone, Stephen Subrin, Charles Clark, Emily Sherwin and Wright & Miller.
41 Koan Mercer, “Even in These Days of Notice Pleadings”: Factual Pleading Requirements in the Fourth Circuit, 82 N.C. L. Rev.
1167, 1168 (2004).
42 Id.
43 Id. at 1169.
44 Stephen N. Subrin, How Equity Conquered Common Law: The Federal Rules of Civil Procedure in Historical Perspective, 135 U.
Pa. L. Rev. 909, 927 (1986).
45 See Mercer, supra note 41, at 1168.
46 See Mercer, supra note 41, at 1168.
40
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Moreover, common law forms of action restricted litigation by requiring claimants to procure a writ
from the king, through the clerk in chancery.47 Over time, available writs became limited to cases
where precedent existed, because new writs were rarely created.48
The common law proved unable to handle new disputes easily or to provide adequate relief in
complicated cases.49 Many disputes did not fit an existing writ and common law remedies were too
limited to furnish relief in complicated disputes. The stilted procedure dominated substance,
preventing adequate relief.50 For example, the common law’s restrictive joinder rules affecting
parties and claims prevented adjudication of all pieces of a complex dispute in one proceeding.51
In response, and in particular for complicated disputes, equity developed as an auxiliary forum that
provided relief when the common law furnished an “inadequate” remedy or no remedy at all.52 Free
of the arbitrary procedures of the common law, the chancellor in equity could resolve any type of
dispute, including types not yet encountered, and could employ the discretion many jurists believed
was necessary to a properly functioning legal system.53
When law and equity were merged and the forms of action were abolished, general procedural
principles modeled on those that had been developed in equity were applied throughout the merged
system.54 The Field Code of Procedure effected these important changes.55
ii.

Code (Fact Pleading)

The “Field Code” was the first of many state pleading codes.56 It merged law and equity and
extended equitable procedural principles to the merged system as a whole.57 The general procedural
principles of equity served as a model for code provisions precisely because those principles
approximated an ideal procedural system reflecting the correct relationship between procedure and
substantive law.58
To initiate a civil action under the Field Code, plaintiffs were required to submit a “plain and concise
statement of the facts constituting a cause of action without unnecessary repetition.”59 The Field
Code was intended to work a radical change in pleading practices.60 Disputes soon arose over what
causes of action were entailed in particular suits, what facts were necessary to make out the relevant

Charles E. Clark, History, Systems and Functions of Pleading, 5 Am. L. Sch. Rev. 716, 721 (1922).
Id.
49 Robert G. Bone, Mapping the Boundaries of a Dispute: Conceptions of Ideal Lawsuit Structure from the Field Code to the Federal
Rules, 89 Colum. L. Rev. 1, 21-22 (1989).
50 Id.
51 Id.
52 Id.
53 Id. at 22-23.
54 Id.
55 Id.
56 See Mercer, supra note 41, at 1169.
57 Bone, supra note 49.
58 Id.
59 Emily Sherwin, The Jurisprudence of Pleading: Rights, Rules and Conley v. Gibson, 52 How. L.J. 73, 76 (2008); see also, N.Y.
Field Code Law ch. 379 § 142 (1848) (amended by ch. 4348 (1949)).
60 See Sherwin, supra note 59, at 77.
47
48
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causes of action, and how much factual detail must be included in a complaint.61 For example, in City
of Logansport v. Kihm, the court held a pleading insufficient because plaintiff alleged that she struck the
defective street, but not necessarily the defect in the street.62 And, in Reicher v. Trade Bank of New
York the court held that in order to plead the cause fully it was incumbent upon the depositor, in
addition to other necessary facts, to allege the fact which constitutes the cause of action and courts
will not sustain a pleading that only states evidentiary facts from which a trier of fact can infer
liability63
iii.

FRCP Drafting Committee

As Kihm and Reicher demonstrate, Code pleading produced illogical results where cases were often
decided on technicalities rather than the merits. It was during this time that Charles Clark and
others began to advocate reform of the Field Code’s factual pleading requirements.64 This reform
came by way of the Federal Rules of Civil Procedure, specifically Rule 8.
The vision of the drafters of Rule 8 was to simplify pleading so that cases were decided on facts
rather than technicalities. Some argue that the shift from notice to case screening marks a sharp
break from the vision of the original Federal Rule drafters. However, it has been pointed out that
the 1938 drafters were pragmatists whose work was influenced by the legal realism of the period.65
Liberal pleading and evidence-based merits decisions were a pragmatic, not a natural law, ideal. A
procedural system with these elements would work much better than the common law and code
systems they inherited.66
The drafters’ choice of pleading rules fit their pragmatic vision. Simplified pleading accomplished
the notice-giving function at minimum cost and allowed cases to proceed through discovery and on
to trial where they could be decided based on what actually happened rather than on legal
technicalities.67 Allowing cases to go to trial made sense because most cases were relatively small;
the huge, complex case of today was relatively unknown. In that context, it made sense to assume
relatively manageable discovery and trial costs for most cases.68
Federal Rule of Civil Procedure 8(a)(2) refers to “a short and plain statement of the claim showing
that the pleader is entitled to relief’ only in order to avoid the code’s “facts constituting a cause of
action” formulation.69 Importantly Rule 8(a)(2) does not refer to notice pleading explicitly. The
term “notice pleading” was in common use at the time to refer to the most liberal pleading standard,
so if bare notice pleading were intended, the text of the Rule or the Committee Note would have
said so.70 “[Rule 8(a)], when properly construed, does not serve as an “Open, Sesame” to plaintiffs

Id.
City of Logansport v. Kihm, 64 N.E. 595, 596 (Ind. 1902).
63 Reicher v. Trade Bank of New York, 124 Misc. 166, 167 (N.Y. App. Term 1924).
64 See Mercer, supra note 41, at 1169.
65 Robert G. Bone, Twombly, Pleading Rules ,and the Regulation of Court Access, 94 Iowa L. Rev. 873, 892 n.100 (2009).
66 Id. at 895.
67 Id.
68 Id. at 896.
69 See 5A Charles Alan Wright & Arthur R. Miller, Federal Practice and Procedure § 1202 (3d ed. 2004).
70 Bone, supra note 65, at 892 n.100.
61
62
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seeking to engage in legalized blackmail or to conduct fishing expeditions through the wasteful and
inefficient use of the discovery process.”71
Rule 8 came to stand for notice pleading through judicial interpretations. After Charles Clark was
appointed to the Second Circuit Court of Appeals in 1939, he worked to establish Rule 8(2)(a) as a
notice pleading rule and resisted efforts to construe it more strictly.72 With the decision of Conley v.
Gibson, and its infamous “no set of facts” dictum, the Court ushered in 50 years of “puzzling”
disputes regarding what constituted a sufficient pleading vis-à-vis a claim for relief73 until Twombly
and Iqbal, where the Court clarified that Rule 8 called for more than mere “notice pleading.”74
However, the legal system has changed, and the Supreme Court, the body that inadvertently
established notice pleading, revised its position in response to the realities of modern litigation.
Rule 8 was never meant to sanction mere “notice,” but was designed to correct flaws in common
law and code pleading perceived as dictating outcomes on the basis of procedure rather than merits.
Thus, it is consistent with the vision of the original drafters of the Rules of Civil Procedure to adjust
those rules whenever form threatens to supersede substance.75 Indeed, since the adoption of the
Rules in 1938, adjusting to avoid placing form over substance has been a consistent theme.
b.

Specific Examples of Heightened Pleading Requirements Since 1938:

“On certain subjects understood to raise a high risk of abusive litigation, a
plaintiff must state factual allegations with greater particularity than Rule 8
requires.”
Twombly, 550 U.S. at 569 n.14.
Examining Fed. R. Civ. P. 9(b), the Supreme Court in Twombly illustrated the common theme. Since
the adoption of the Federal Rules of Civil Procedure in 1938, the reaction to perceived threats of
abusive76 litigation or to types of litigation viewed as “special cases” has been to require more

Redish, supra note 31, at 7 and 12-13.
Id.
73 See Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 562-63 (2007) (“We could go on, but there is no need to pile up further
citations to show that Conley's ‘no set of facts’ language has been questioned, criticized, and explained away long
enough. To be fair to the Conley Court, the passage should be understood in light of the opinion's preceding summary
of the complaint's concrete allegations, which the Court quite reasonably understood as amply stating a claim for relief.
But the passage so often quoted fails to mention this understanding on the part of the Court, and after puzzling the
profession for 50 years, this famous observation has earned its retirement. The phrase is best forgotten as an incomplete,
negative gloss on an accepted pleading standard: once a claim has been stated adequately, it may be supported by
showing any set of facts consistent with the allegations in the complaint.”).
74 See Conley v. Gibson, 355 U.S. 41, 45-46 (1957) (holding that the plaintiffs’ complaint was sufficient to survive a Rule
12(b)(6) motion, the Court stated that the “accepted rule [is] that a complaint should not be dismissed for failure to state
a claim unless it appears beyond doubt that the plaintiff can prove no set of facts in support of his claim which would
entitle him to relief”).
75 See Allen, supra note 20(for a philosophical defense of this point).
76 “Abusive” may be in the eye of the beholder, but for the purposes of this paper – and in keeping with the motivations
behind the original adoption of the Rules of Civil Procedure (see Section I, above) – “abusive” litigation is intended to
refer to a deviation from merits-based outcomes; i.e., to litigation in which process – usually discovery – drives outcomes
not correlated with the merits of underlying claims, primarily by creating the threat of enormous litigation expense not
commensurate with potential liability.
71
72

13

detailed and factually-supported statements of claims and contentions beyond what was traditionally
required by Rule 8.
i.

Fed. R. Civ. P. 9(b)

The first such “special case,” Fed. R. Civ. P. 9(b), requires “[i]n alleging fraud or mistake, a party
must state with particularity the circumstances constituting fraud or mistake.” Rule 9(b)’s
heightened pleading standard prevents the “cart before the horse” approach of commencing a civil
action as a pretext for abusive discovery and serves three purposes: “(1) informing defendants of the
nature of the alleged wrong, so they may mount an adequate defense; (2) eliminating conclusory
complaints filed as a pretext for using discovery to uncover heretofore unknown wrongs; and (3) protecting
defendants from spurious fraud charges that might be particularly damaging to reputation.”77
Those three purposes were accomplished by requiring factually-supported allegations beyond the
requirements of Rule 8. The reference to ‘circumstances’ in the rule requires the plaintiff to state
“the identity of the person who made the misrepresentation, the time, place and content of the
misrepresentation, and the method by which the misrepresentation was communicated to the
plaintiff.”78
ii.
1955 Proposed Pleading Change to Address Costly Antitrust
Litigation
Professor Robert Bone noted recently, that in the 1950’s, motivated by the perception that antitrust
litigation had become disproportionately costly, the Ninth Circuit Judicial Conference proposed to
the Civil Rules Advisory Committee an amendment to Fed. R. Civ. P. 8(a)(2) that would have added
to the requirement of a “short and plain statement showing that the pleader is entitled to relief” the
additional mandate that the pleader’s statement “contain the facts constituting a cause of action.”79
Though the Advisory Committee ultimately rejected the proposal, it did so because it believed Rule
8 already required factual and not mere notice pleading.80 In other words, the perception that
litigation had become too costly was met with a proposal to require greater specificity in pleading as
a cure.
iii.

Admiralty Rule E(2)(a )

The current “Supplemental Rules for Admiralty or Maritime Claims and Asset Forfeiture Actions”
(the “Admiralty Rules”) were adopted in 1966 to harmonize pre-existing procedures in admiralty
with the primary, stated goal of Federal Rule 1. See Advisory Committee Note to the 1966 adoption
of the Admiralty Rules. Admiralty Rule E(2)(a) states that a complaint “shall state the circumstances
from which the claim arises with such particularity that the defendant or claimant will be able,
without moving for more definite statement, to commence an investigation of the facts and to frame
a responsive pleading” for all actions brought under Admiralty Rules B, C and D .81 In other words,
Levine v. Prudential Bache Properties, Inc., 855 F. Supp. 924, 929-30 (N.D. Ill. 1994) (citing Viacom, Inc. v. Harbridge Merchant
Servs., Inc., 20 F. 3d 771, 776-77 (7th Cir. 1994) (emphasis added)).
78 Viacom, 20 F. 3d at 777.
79 Bone, supra note 70, at 893-94 n.109 (2009).
80 Id.
81 Per Admiralty Rule E(1), application is to admiralty actions “in personam with maritime attachment and garnishment,
actions in rem, and petitory, possessory, and partition actions,” i.e., in rem and quasi in rem.
77
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“just, speedy and inexpensive” is achieved by requiring heightened, factual pleading beyond what is
required by Rule 8.
iv.
Antitrust, Securities Fraud, Civil Rights, and Other “Serious
Frivolous Suit Problems” Spurred Heightened Pleading Requirements
Professor Bone notes that in the 1980’s, federal courts reacted to perceptions of increasing frivolity
in antitrust, securities fraud, and civil rights litigation with judge-made requirements of greater
particularity in pleading.82 The Supreme Court rejected the ability of the federal courts to heighten
pleading standards judicially (i.e., without formal amendment of the Rules).83 Nonetheless, the
concerted reaction of the judiciary to perceptions of abuse of notice pleading was, again, to tighten
pleading standards.
v.

Private Securities Litigation Reform Act

In 1995, Congress reacted to concerns of abusive and costly securities litigation – primarily claims of
securities fraud – with the Private Securities Litigation Reform Act. A cornerstone of the reform
was not only heightened pleading requirements but a stay of discovery automatically imposed during
any challenge of the sufficiency of a plea for relief. Provisions of the Private Securities Litigation
Reform Act are set out below, with emphasis added:
a.

15 U. S. C. § 78u-4(b)(1):

In any private action arising under this chapter in which the plaintiff alleges that the
defendant-(A) made an untrue statement of a material fact; or
(B) omitted to state a material fact necessary in order to make the statements made,
in the light of the circumstances in which they were made, not misleading;
the complaint shall specify each statement alleged to have been misleading, the reason or reasons why
the statement is misleading, and, if an allegation regarding the statement or omission is made on
information and belief, the complaint shall state with particularity all facts on which that belief is
formed.
b.

15 U. S. C. § 78u-4(b)(2):

In any private action arising under this chapter in which the plaintiff may recover
money damages only on proof that the defendant acted with a particular state of
mind, the complaint shall, with respect to each act or omission alleged to violate this chapter, state
with particularity facts giving rise to a strong inference that the defendant acted with the required
state of mind.
Bone, supra note 70, at 889-90 n. 82-87.
Swierkiewicz v. Sorema, 534 U.S. 506 (2002); Leatherman v. Tarrant County Narcotics Intelligence & Coordination Unit, 507 U.S.
163 (1993).

82
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c.

15 U. S. C. § 78u-4(b)(3)(B):

In any private action arising under this chapter, all discovery and other proceedings shall be
stayed during the pendency of any motion to dismiss, unless the court finds upon the motion
of any party that particularized discovery is necessary to preserve evidence or to
prevent undue prejudice to that party.
vi.

The “Y2K” Act84

Hindsight renders the Y2K Act superfluous, but its provisions reinforce the idea that when
potentially-crippling litigation is feared, the consensus response is to require claimants to plead with
more specificity. The Congressional findings justifying imposition of heightened pleading standards
are particularly instructive.85 In great detail, Congress emphasized that litigation has become costly
84
85

15 U.S.C. §§ 6601-6617 (2008).
The Congressional findings that supported the Y2K act are surprisingly applicable to litigation generally.

(a) Findings
The Congress finds the following:
...
(3)(A) Because year 2000 computer date-change problems may affect virtually all businesses and other users of
technology products to some degree, there is a substantial likelihood that actual or potential year 2000 failure
will prompt a significant volume of litigation, much of it insubstantial.
(B) The litigation described in subparagraph (A) would have a range of undesirable effects, including the
following:
(i) It would threaten to waste technical and financial resources that are better devoted to curing year
2000 computer date-change problems and ensuring that systems remain or become operational.
(ii) It could threaten the network of valued and trusted business and customer relationships that are
important to the effective functioning of the national economy. iii) It would strain the Nation’s legal system,
causing particular problems for the small business and individuals who already find that system inaccessible
because of its complexity and expense.
...
(iv) The delays, expense, uncertainties, loss of control, adverse publicity the problems sought to be addressed.
(4) It is appropriate for Congress to enact legislation to assume that the year 2000 problems described
in this section do not unnecessarily disrupt interstate commerce or create unnecessary caseloads in
Federal courts and to provide initiatives to help businesses prepare and be in a position to withstand
the potentially devastating economic impact of such problems.
(5) Resorting to the legal system for resolution of year 2000 problems described in this section is not
feasible for many businesses and individuals who already find the legal system inaccessible, particularly
small businesses and individuals who already find the legal system inaccessible, because of its
complexity and expense.
(6) concern about the potential for liability-in particular, concern about the substantial litigation
expense associated with defending against even the most insubstantial lawsuits-is prompting many
persons and businesses with technical expertise to avoid projects aimed at curing year 2000 computer
date-change problems.
(7) A proliferation of frivolous lawsuits relating to year 2000 computer date-change problems by
opportunistic parties may further limit access to courts by straining the resources of the legal system
and depriving deserving parties of their legitimate rights to relief.
(8) Congress encourages businesses to approach their dispute relating to year 2000 computer date-change
16

and expensive, so much so, that an expected wave of commercial litigation regarding computer
malfunctions would threaten the national economy by diverting businesses from their core functions
of providing goods and services necessary to the well-being of the population. Congress found that
the justice system was already inaccessible to many small businesses with legitimate claims because of
the expense and burden of litigation. Fearing a flood of litigation arising from then-anticipated
computer malfunctions when dates changed from 1999 to 2000, Congress acted preemptively to
require stringent pleading standards.
The Act’s key pleading requirements are found in 15 U.S.C. § 6607 and are, unsurprisingly,
remarkably similar to those employed in each of the other examples in this section:
***

(b) Nature and amount of damages

In all Y2K actions in which damages are requested, there shall be filed with the
complaint a statement of specific information as to the nature and amount of each element of
damages and the factual basis for the damages calculation.
(c) Material defects
In any Y2K action in which the plaintiff alleges that there is a material defect in a
product or service, there shall be filed with the complaint a statement of specific
information regarding the manifestations of the material defects and the facts supporting a conclusion
that the defects are material.

problems responsibly, and to avoid unnecessary, time-consuming, and costly litigation about Y2K failures,
particularly those that are not material. Congress supports good faith negotiations between parties when there
is such a dispute, and, if necessary, urges the parties to enter into voluntary, nonbinding mediation rather than
litigation.
17

(d) Required state of mind
In any Y2K action in which a claim is asserted on which the plaintiff may prevail
only on proof that the defendant acted with a particular state of mind, there shall be
filed with the complaint, with respect to each element of that claim, a statement
of the facts giving rise to a strong inference that the defendant acted with the required state of mind.
(Emphasis added.)
vii.

Local Patent Rules

A final example of the by-now familiar resort to mandating more-specific statements of contentions
is found in local patent rules adopted by various district courts. The district courts have been unable
to require heightened pleading standards in the fashion of the above examples because Fed. R. Civ.
P. 84 “blesses” the use of Form 18 — a four-paragraph, barebones recitation of a patent
infringement claim.86 Instead, and because of this restriction, local patent rules typically require
factually-supported statements of contentions in Rule 26 disclosures, but the purpose and effect are
the same as if directed by the pleadings, i.e., before discovery commences, the claimant must make a
factually-supported statement of specific contentions. 87
As these numerous examples demonstrate, heightened pleading standards are neither new nor
strange. They are used every day in numerous types of litigation throughout all federal courts. They
are imposed to guard against exactly the same deficiencies that led to the adoption of the Federal
Rules of Civil Procedure to begin with, that is, to prevent procedure and cost from driving judicial
outcomes and to ensure that adjudication is based on the merits of underlying claims, not on the
fear of endless, costly, and disruptive litigation. It is difficult to propose any justification for
providing the protections of appropriately heightened pleading standards to some industries, but not
others; to some classes of litigants, but not others; in some types of cases, but not others; and to
some people, but not others.
2.

Procedure is Again Outweighing Merits and Driving Up the Cost of
Litigation

The widespread perception among litigants and their attorneys is that procedure, primarily discovery,
is once again outweighing substance. The in terrorem effect of massive, unfettered discovery and the
seemingly-inevitable (and increasingly technically-based) claims of spoliation that accompany it are
(a) promoting settlements that go well beyond perceived liability or (b) driving up the cost of much
litigation to levels entirely disproportionate to the underlying dispute. The continual efforts to rein
in this problem show that formerly simple disputes are now “complex” precisely because of the outof-balance procedures that accompany their adjudication. The evidence that procedure is
See, e.g., N.D. Ill. Pat. R. pmbl., available at
http://www.ilnd.uscourts.gov/home/assets/documents/Rules/localpatentrules-preamble.pdf.
87 A comprehensive catalog of local patent rules can be found in this informative article:
http://www.kirkland.com/siteFiles/Publications/OAEA370BB07989CF9286D12FFOC38469.pdf, and a specific
example, the local rules of the United States District Court for the Eastern District of Texas, can be found here:
http://www.txed.uscourts.gov/Rules/LocalRules/Documents/Appendix%20M.pdf.
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outweighing the merits is discussed throughout this paper and will not be repeated here.
Nonetheless, that evidence is compelling and pervasive and demands a constructive response.
“[L]ittle doubt exists that in the years since [the Federal Rules were first promulgated], at least in a
certain category of cases . . . discovery has become a major problem. It is the generally held view
that inefficiencies, gaming, waste and burdens have become widespread . . . . [A]s the Supreme
Court recently acknowledged, [changes in the Federal Rules designed to curb discovery abuse] have
been frustratingly inconsistent in stemming the tide of discovery problems in larger and more
complex cases.”88
3.

Restoring the Balance

The purpose of the judicial system is the evaluation and adjudication of known claims, not the
unfettered search for unknown claims. Yet, the current procedural framework has devolved to
where legal action is permitted without actual knowledge of facts to support a cognizable claim or to
limit litigation to the known claim. And, even when claims are known, no incentive exists to identify
the claims with any specificity. Thus, today, the discovery process is often without a tether to
constrain its consumption of time and resources.
Twombly and Iqbal are the Court’s recognition of systemic abuses and distortions, “Rule 8 marks a
notable and generous departure from the hyper-technical, code-pleading regime . . . but it does not
unlock the doors of discovery for a plaintiff armed with nothing more than conclusions.”89 It is not
an unreasonable burden to require a plaintiff to know and identify facts that state a plausible claim in
order to initiate a legal action. “A claim has facial plausibility when the plaintiff pleads factual
content that allows the court to draw the reasonable inference that the defendant is liable for the
misconduct alleged.” Iqbal, 556 U.S. at ___, 129 S.Ct. at 1949. A fact-based pleading standard,
separating the plausible from the merely possible, is a standard with which all litigants can live.
Indeed, numerous classes of litigants already function smoothly under the proposed pleading
standards. Ultimately, these amendments are essential to realize the goal of Rule 1.
It is also important to recognize that neither the litigation system generally, nor the pleading rules
specifically, exist purely for their own purposes, but instead are instrumental to the rule of law. The
rule of law, in turn, is critical for setting proper incentives to encourage productive primary behavior
in society at large. If the litigation system raises costs too high or encourages too many wrongful
verdicts or inappropriate expenditures of funds, the effects will be felt on productive behavior in the
world at large. For example, the ability of one party to litigation to make another face ruinous costs
acts as a tax on the behavior underlying the litigation. If the behavior is inappropriate or illegal, the
substantive award of damages should act as that “tax,”; but if the behavior is neither inappropriate
nor illegal, then procedural costs imposed by the litigation system can distort the substantive law,
resulting in inappropriate disincentives to productive primary behavior. This point obviously was
informing the Court’s analysis in Twombly, with its focus on the adverse impact that predatory
litigation practices can have on entire industries.
Realistic pleading standards based on Twombly and Iqbal will not deter legitimate claims. The best
available data demonstrate that Twombly and Iqbal have had at most a negligible impact on dispositive
motions. The lower courts have interpreted the two cases as largely consistent with prior law.
88
89

Redish supra note 31 at 5.
Ashcroft v. Iqbal, 556 U.S. ___, 129 S.Ct. 1937, 1950 (2009).
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Pleading rules codifying similar standards will serve to protect government officials and other
defendants from the burdens of vexatious litigation, without imposing any significant impediment
on the ability of plaintiffs to pursue legitimate claims.90
4.

A Realistic Pleading Standard Is Required.

The Supreme Court acknowledged in Twombly that the heightening of pleading standards is not an
appropriate matter for judicial interpretation, but requires amendment of the Federal Rules of Civil
Procedure.91 The same factors that required comprehensive procedural rules counsel in favor of
amending the pleading rules as one piece of a comprehensive rule overhaul, rather than awaiting
case-by-case application of the Twombly/Iqbal standard in the lower courts.
B.

Adopt Clear, Concise, and Limited Discovery Rules
1.

Scope of Discovery

The scope of discovery is defined largely by Rule 26, with the help of several rules that describe the
specific discovery tools available. Debates over the scope of discovery and concern regarding
discovery abuse, misuse and excessive expense posing significant danger to the administration of
justice have persisted since the adoption of the Federal Rules of Civil Procedure in 1938. Nearly
three quarters of a century later, despite numerous attempts to address these concerns, the problem
remains.92 Indeed, “(a)lthough the civil justice system is not broken, it is in serious need of repair.”93
Much of the repair must come through meaningful changes, with real limitations, to the rules that
define the scope of discovery. The proposed amendments below offer such meaningful standards
and serve to eliminate much of the ambiguity in the rules that led to the explosion of discovery
costs.
2.
The Need for a Clear, Concise and Limited Scope of Discovery Rule:
Fed. R. Civ. P. 26(b)(1)
In 1970 the rules addressing discovery were significantly amended. Specifically, Rule 26 was
expanded to govern the scope of discovery generally.94 Notwithstanding its expansion, the Advisory
Committee Notes specifically recognized the “broad powers” of the court to regulate discovery.95

See generally Gregory G. Katsas, Federal Pleading Standards Under Twombly and Iqbal, Statement before House Judiciary
Committee Hearing (December 16, 2009).
91 Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 569 n. 14 (2007).
92 Civil Rules Committee Chair Judge Paul Niemeyer acknowledged the problem in his report to the Committee on
Rules of Practice and Procedure (The Standing Committee) and prior to the 2000 amendments. He reported the revival
of efforts to narrow the scope of discovery (a proposal “repeatedly considered…over the years” and continually
rejected) and noted, “Twenty years of failure to reduce worrisome discovery problems to tolerable levels may justify
resort to stronger medicine.” Report of the Advisory Committee on Civil Rules 9 (May 18, 1998), available at
http://www.uscourts.gov/rules/Reports/CV5-1998.pdf. Unfortunately despite continual acknowledgment of a need
for “stronger medicine,” numerous amendments to the rules have proven ineffective to solve the problems.
93 Am. College of Trial Lawyers & Inst. For the Advancement of the Am. Legal Syst., Final Report 2 (2009).
94 In its new form, Fed. R. Civ. P. 26(b)(1) stated that “[p]arties may obtain discovery regarding any matter, not
privileged, which is relevant to the subject matter involved in the pending action, whether it relates to the claim or defense of the
party seeking discovery or to the claim or defense of any other part . . . .” (emphasis added).
95 Fed. R. Civ. P. 26 advisory committee’s note (1970).
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Despite this power, by 1976 discovery abuse emerged as a major concern.96 Beginning in 1977, the
Committee took up the question of how best to curb discovery abuse, including consideration of
whether to narrow the scope of allowable discovery.97 The Committee ultimately determined that
abuse could “best be prevented by intervention of the court as soon as abuse is threatened,”98 and
therefore amended the rule to include subsection 26(f), which allowed the court or the parties to call
for a discovery conference to resolve troublesome issues.
Problems persisted.99 In 1983, the rules were again amended in hopes of curbing the abuse.100 This
time, once again reflecting the Committee’s preference for judicial intervention, language was added
to the rule which would allow the court to limit discovery that was duplicative, burdensome, or
available from another source, among other things.
In 1993, Rule 26 was amended to require the parties to disclose specified materials “without awaiting
a discovery request.”101 Minor amendments were also made with regard to the scope and limitations
of discovery “to enable the court to keep tighter rein on the extent of discovery.”102 In the Advisory
Committee notes, the Committee specifically recognized that “the information explosion of recent
decades has greatly increased both the potential cost of wide-ranging discovery and the potential for
discovery to be used as an instrument for delay and oppression.”103
Once again, despite major changes to the rules, major problems with discovery remained. In April
of 1995, a mere two years after the then most recent amendments to Rule 26, the topic of discovery
reform was again raised in the Advisory Committee’s meetings.104 In meetings that followed,

In 1976, at the fall American Bar Association meeting, 590 lawyers unanimously voted that discovery was being
abused. Advisory Committee on Rules of Civil Procedure Meeting Minutes, May 23, 1977 at 19, available at
http://www.uscourts.gov/rules/Minutes/CV05-1977-min.pdf.
97 As reflected in Advisory Committee’s minutes from December, 1977, the American Bar Association proposed
language similar to the current proposal: “(1) In General. Parties may obtain discovery regarding any matter, not
privileged, which is relevant to the subject matter involved in the pending action, whether it relates to the issues raised by
the claim or defense claims or defenses of the any party. seeking discovery or to the claim or defense of any other party,
including The discovery may include the existence, description, nature, custody, condition and location of any books,
documents, or other tangible things; and the identity and location of persons having knowledge of any discoverable
matter; and the oral testimony of witnesses. It is not ground for objection that the information sought will be inadmissible at
the trial if the information sought appears reasonably calculated to lead to the discovery of admissible evidence.”
American Bar Association Section of Litigation, Second Report of the Special Committee for the Study of Discovery Abuse, 92
F.R.D. 137, 149 (1980).
98 Fed. R. Civ. P. 26 advisory committee’s note (1980).
99 The 1983 Advisory Committee notes open with the statement: “Excessive discovery and evasion or resistance to
reasonable discovery requests pose significant problems.”
100 Leading up to the 1983 amendment to R. 26(b), the American Bar Association once again advanced its proposal for
narrowing the scope of discovery. The proposed language, while substantially similar to the original proposal, was
amended further to narrow the proposed scope from any matter relevant to the “issues raised by the claims or defenses”
of any party to any matter “relevant to the claim or defense of the party seeking discovery or to the claim of defense of
any other party . . . .” American Bar Association Section of Litigation, Second Report of the Special Committee for the Study of
Discovery Abuse, 92 F.R.D. 137, 140 (1980).
101 Fed. R. Civ. P. 26(a)(1) (1993).
102 Fed. R. Civ. P. 26 advisory committee’s note (1993).
103 Id.
104 This discussion again broached “one of the perennial proposals for reform” i.e. narrowing the scope of discovery
pursuant to R. 26(b)(1). Advisory Committee on Rules of Civil Procedure Meeting Minutes, April 20, 1995 at 5, available
at http://www.uscourts.gov/rules/Minutes/CV04-1995-min.pdf.
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discovery reform emerged as a major issue for consideration, 105 including the possibility of finally
narrowing the scope of discovery under 26(b)(1). In the course of the Committee’s consideration of
the issue, expense of discovery in complex cases106 arose as the primary impetus for continued
reform.107 In its consideration of how best to address the issue, the Committee remained focused on
the value of judicial intervention.108 Accordingly, a compromise emerged between the proposal of
the American College of Trial Lawyers109 and the Committee’s support for judicial intervention. The
compromise, which was eventually adopted into the rule, created two tiers of discovery: lawyermanaged and court-managed discovery.
Thus, as rule 26(b)(1) currently reads, lawyer-managed discovery is restricted to matters relevant to
any party’s claim or defense which may be expanded, through court-managed discovery, to include
matter relevant to the subject matter, upon a showing of good cause.110 The rule did not, however,
serve to truly narrow the scope of discovery. Rather, the amendment merely “assigned” a portion of
discovery to the courts to manage – an insufficient result, as illustrated by the failure of the
amendment to sufficiently remedy the problems of civil discovery.111 The 2006 amendments,
“When appointment of the Discovery Committee was announced, it was observed that most studies of the causes of
popular dissatisfaction with the administration of civil procedure focus in large part on discovery. Discovery is
expensive. Discovery is often conducted in a mean-spirited way. Discovery is used as a strategic tool, not to facilitate
resolution of a controversy. Attorney self-regulation too often fails to work, as adversariness gets in the way of more
professional behavior. Egos and tactics intrude. Over-use by discovery out of any reasonable proportion to the needs of
the case may be more common than more direct abuse. The new disclosure practice is badly fractured as many districts
have opted out of the national rule and adopted different local variations.” Advisory Committee on Rules of Civil
Procedure Meeting Minutes, Oct. 17-18, 1996, available at http://www.uscourts.gov/rules/Minutes/cv10-1796.htm.
106 Advisory Committee on Rules of Civil Procedure Meeting Minutes, March 20-21, 1997, available at
http://www.uscourts.gov/rules/Minutes/cv3-97.htm (“There is a strong sense that in most cases discovery is not a
problem. The problems seem to be associated with ‘complex’ cases.”).
107 Report of the Advisory Committee on Civil Rules 3 (May 1999), available at http://www.uscourts.gov/rules/Reports/CV051999.pdf, states that “discovery abuse” was not a consideration in the Committee’s efforts prior to the 2000
amendments and that expense was the driving force of reform. This sentiment is supported by comments in the
Advisory Committee’s meeting minutes, specifically, the statement from Judge Niemeyer reflected in the minutes from
Oct. 1997 in which Niemeyer is credited with stating that the efforts in support of amending the rule would “more likely
focus on the framework of discovery than on attempts to control ‘abuses.’” Advisory Committee on Rules of Civil
Procedure Meeting Minutes, Oct. 6-7, 1997, available at http://www.uscourts.gov/rules/Minutes/cv10-97.htm. Despite
this disavowal of considerations of abuse, it is worth noting that in the initial discussions of renewed reform efforts,
problems of “mean spirited”, “strategic” and disproportionate discovery were acknowledged as a continuing source of
dissatisfaction “with the administration of civil procedure.” Advisory Committee on Rules of Civil Procedure Meeting
Minutes, supra note 105.
108 Advisory Committee on Rules of Civil Procedure Meeting Minutes, March 16-17, 1998 at 12-13, available at
http://www.uscourts.gov/rules/Minutes/CV03-1998-min.pdf (“The single most important discovery change
championed by lawyers is greater judicial involvement in the problem cases.”; “This model, in short, is not the American
College Proposal. It is instead a means of stimulating judicial involvement.”).
109 The proposal of the American College of Trial Lawyers was the recommendation that “the committee adopt the
discovery scope limitation first advanced by the American Bar Association Litigation Section in 1977.” Id. at 11.
110 Fed. R. Civ. P. 26(b)(1).
111
Standing
Committee
Meeting
Minutes,
June
1999
at
17,
22
available
at
http://www.uscourts.gov/rules/Minutes/ST06-1999-min.pdf (“Judge Niemeyer noted that the committee’s proposed
amendment to Rule 26(b)(1) would not narrow the scope of discovery . . . .”; “Judge Levi stated that the proposed
amendment to Rules 26(b)(1) will not change the scope of discovery. He said that it will not keep litigants from
obtaining appropriate discovery in any case. Parties will be entitled – on request and without court approval – to a very
broad range of information . . . .”); Report of the Advisory Committee on Civil Rules 4 (May 1998), supra note 92 (“[W]e
have not proposed reducing the breadth of discovery, nor have we intended to undermine the policy of full and fair
disclosure in litigation. Where we have narrowed the scope of attorney managed discovery, we have preserved the
original scope under court supervision.”).
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focusing on electronically stored information, did not eliminate the driving forces behind the
decades-long effort to identify an appropriate and manageable scope of discovery, namely discovery
abuse, misuse and unnecessary expense.112 Rather, because of the explosion of technology leading to
the creation and retention of more and more electronic data, discovery has only become more
complex. As a one court recently opined, “[w]ith the rapid and sweeping advent of electronic
discovery, the litigation landscape has been radically altered in terms of scope, mechanism, cost and
perplexity.”113
Self-enforcing rules are the best path to efficient discovery. As evidenced by the extensive history of
amendments to Rule 26(b)(1), establishing and enforcing a reasonable scope of discovery has proved
a challenge. While the repeated attempts to address the ongoing problem of discovery abuse
through judicial intervention were commendable, the practical result of such intervention has not
served to eradicate discovery abuse. Rather, the problem has persisted and grown. It is time to
change course. Instead of relying on judicial intervention, a method that arguably encourages
excessive motions practice by requiring parties to seek out the assistance of the courts, practitioners
should be bound by the rules to narrow the scope of discovery without judicial oversight.
It is against this background that a new Rule 26(b)(1) 114 is proposed: Scope in General. The scope

of discovery is limited to any nonprivileged matter that would support proof of a claim or
defense and must comport with the proportionality assessment required by Rule
26(b)(2)(C).
This proposed rule brings the focus of discovery to where it should be – to the claims and defenses
in the action.115 As noted most recently in the ACTL/IAALS Report:
See In re Seroquel Prods. Liab. Litig., 244 F.R.D. 650 (M.D. Fla. 2007) (“As businesses increasingly rely on electronic
record keeping, the number of potential discoverable documents has skyrocketed and so also has the potential for
discovery abuse.”); Am. College of Trial Lawyers & Inst. For the Advancement of the Am. Legal Syst., Final Report 7
(2009) (“The existing rules structure does not always lead to early identification of the contested issues to be litigated,
which often leads to a lack of focus in discovery. As a result, discovery can cost far too much and can become an end in
itself. As one respondent noted: ‘The discovery rules in particular are impractical in that they promote full discovery as
a value above almost everything else.’ Electronic discovery, in particular, needs a serious overhaul. It was described by
one respondent as a ‘morass.’ Another respondent stated: ‘The new rules are a nightmare. The bigger the case the more
the abuse and the bigger the nightmare.’”)
113 PSEG Power N.Y., Inc. v. Alberici Constructors, Inc., 2007 WL 2687670, at *1 (N.D.N.Y. Sept. 7, 2007) (Emphasis
added.); See also CBT Flint Partners, LLC v. Return Path, Inc., 2009 WL 5157961 (N.D. Ga. Dec. 30, 2009) (“The enormous
burden and expense of electronic discovery are well known.”)
114 The full text of the current rule, with suggested amendments in bold and deleted text struck through reads: Rule
26(b)(1) Scope in General. [Unless otherwise limited by court order,] The scope of discovery is limited to [as follows:
Parties may obtain discovery regarding] any nonprivileged matter that would support proof of a [is relevant to any
party's] claim or defense or impeachment of a witness,[--including the existence, description, nature, custody,
condition, and location of any documents or other tangible things and the identity and location of persons who know of
any discoverable matter. For good cause, the court may order discovery of any matter relevant to the subject matter
involved in the action. Relevant information need not be admissible at the trial if the discovery appears reasonably
calculated to lead to the discovery of admissible evidence. All discovery is subject to the limitations imposed] and must
comport with the proportionality assessment required by Rule 26(b)(2)(C).
115 “Discovery in general and document discovery in particular should be limited to documents or information that
would enable a party to prove or disprove a claim or defense or enable a party to impeach a witness.” Am. College of
Trial Lawyers & Inst. For the Advancement of the Am. Legal Syst., Final Report 8 (2009). The proposed rule is also in
accordance with the scope limitations of the Am. College of Trial Lawyers & Inst. For the Advancement of the Am.
Legal Syst., 21st Century Civil Justice System: A roadmap for Reform: Pilot Project Rules 7 (2009):
10.
Discovery
112
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The Purpose of Discovery: Discovery should enable a party to procure in admissible form
through the most efficient, nonredundant, cost effective method reasonably available,
evidence directly relevant to the claims and defenses asserted in the pleadings. Discovery
should not be an end in itself; it should be merely a means of facilitating a just efficient and
inexpensive resolution of disputes.116
The proposed rule also requires the parties to comply with the proportionality requirements as an
integral part of the scope of discovery consideration. Judge Lee H. Rosenthal recognized the
integral nature of proportionality and its tie to the proper scope of discovery in Rimkus Consulting
Group, Inc. v. Cammarata, where she reasoned that “[w]hether preservation or discovery conduct is
acceptable in a case depends on what is reasonable, and that in turn depends on whether what was
done--or not done--was proportional to that case and consistent with clearly established applicable
standards.” 117
The proposed Rule 26 also simplifies the current first tier of discovery and eliminates the second tier
of discovery under the current rule by removing the language that allows the expansion of discovery
for “good cause” because the requirement for a showing of good cause has been ignored:
What has been my experience with the concept of bifurcated discovery under the
2000 amendment? (1) Attorneys do not as a general rule attempt to limit discovery to
that which is relevant to a claim or defense; and (2) attorneys do not as a general rule
address the existence of good cause, either to argue for broader discovery as Rule
26(b)(1) contemplates or to counter such arguments.118
The second tier language has not prevented the explosion of unnecessary discovery it was intended
to prevent. Largely ignored, the scope of discovery in practice has been the broader “subject matter
involved in the action”. The proposed rule narrows the scope of discovery to the claims and
defenses asserted in the pleadings.
The proposed rule also eliminates the redundant language addressing the admissibility of
discoverable information. Elimination of the sentence addressing admissibility would simplify the
rule without changing the relevant standard, namely that discoverable information need only be
relevant and not admissible. The standard is implied within the proposed language. That is,
prescribing discovery of “any non-privileged matter that would support proof of a claim or a
defense” necessarily includes inadmissible evidence that otherwise meets the proposed standard.
The Advisory Committee Notes are the more appropriate forum for clarification of questions
10.1. Discovery must be limited in accordance with the initial pretrial order. No other
discovery will be permitted absent further court order based on a showing of good cause and
proportionality.
10.2. Discovery must be limited to matters that would enable a party to prove or
disprove a claim or defense or to impeach a witness and must comport with the factors of
proportionality in PPR 1.2, including the importance of the proposed discovery in resolving the
issues, total costs and burdens of discovery compared to the amount in controversy, and total costs
and burdens of discovery compared to the resources of each party.
116 Am. College of Trial Lawyers & Inst. For the Advancement of the Am. Legal Syst., Final Report 7 (2009).
117
Rimkus Consulting Group, Inc. v. Cammarata, 2010 WL 645253, *6 (S.D. Tex. Feb. 19, 2010).
118 Hon. Ronald J. Hedges, A View from the Bench and the Trenches: A Critical Appraisal of Some Proposed Amendments to the
Federal Rules of Civil Procedure, 227 F.R.D. 123, 126 (May 2005).
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related to the newly proposed scope of discovery, including questions regarding admissibility.119
Finally, while we submit no specific proposal for the content of the relevant Note, we encourage the
Committee to provide necessary instruction regarding the narrowing of the scope of discovery. For
example, evidence supporting the impeachment of a witness would fall within the discoverable
scope of “any nonprivileged matter that would support a proof of a claim or defense.” That
instruction provides valuable assistance to practitioners faced with questions about the propriety of
their requests or disclosures and serves to reduce the need for judicial intervention, and parties’
discovery expense.
3.

E-Discovery Limitations: Fed. R. Civ. P. 26(b)(2)(B)

We also propose a modification of Rule 26(b)(2)(B) to identify specific categories of electronically
stored information that should not be discoverable:
(B) Specific Limitations on Electronically Stored Information.
(i) A party need not provide discovery of the following categories of
electronically stored information from sources, absent a showing by the

receiving party of substantial need and good cause, subject to the
proportionality assessment pursuant to Rule 26(b)(2)(C):
(a) deleted, slack, fragmented, or other data only accessible by
forensics;
(b) random access memory (RAM), temp files, or other ephemeral
data that are difficult to preserve without disabling the
operating system;
(c) on-line access data such as temporary internet files, history,
cache, cookies, and the like;
(d) data in metadata fields that are frequently
automatically, such as last-opened dates;

updated

(e) information whose retrieval cannot be accomplished without
substantial additional programming, or without transforming it
into another form before search and retrieval can be achieved;
(f) backup data that are substantially duplicative of data that are
more accessible elsewhere;
(g) physically damaged media;
(h) legacy data remaining from obsolete systems that is
unintelligible on successor systems; or
(i) any other data that are not available to the producing party in
the ordinary course of business and that the party identifies as not
reasonably accessible because of undue burden or cost and that on
motion to compel discovery or for a protective order, if any, the

Horenkamp v. Van Winkle and Co., 402 F.3d 1129 (11th Cir. 2005) (Although not binding, the interpretations in the
Advisory Committee Notes “are nearly universally accorded great weight in interpreting federal rules”).
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party from whom discovery of such information is sought shows is
not reasonably accessible because of undue burden or cost.
Since adoption of the e-discovery amendments, experience dictates that the above modifications are
necessary to reduce the expanding costs and burdens of e-discovery.
a.

The Status Quo

In 2006, “[t]he amendment to Rule 26(b)(2) [was] designed to address issues raised by difficulties in
locating, retrieving and providing discovery of some electronically stored information.”120
Unfortunately, Rule 26(b)(2)(B) does not serve its intended purpose:
Although the Advisory Committee on Civil Rules attempted to deal with the issues
in new Rule 26(b)(2), many of our respondents thought that the Rule was inadequate.
The Rule, in conjunction with the potential for sanctions under rule 37(e), exposes
litigants to a series of legal tests that are not self-explanatory and are difficult to
execute in the world of modern information technology. The interplay among
“undue cost and burden,” “reasonably accessible,” “routine good faith operation,”
and “good cause,” all of which concepts are found in that rule, presents traps for
even the most well intentioned litigant.121
Even commentators who claim the rule is serving a useful purpose recognize that it has not really
affected court rulings.
Fairly read, the results of the decisions applying Rule 26(b)(2)(B) are not much
different from those which one would have expected under pre-Amendment case
law. Although ‘good cause’ is often dutifully (and mechanically) referenced, the
courts are, in fact, focused primarily on Rule 26(b)(2)(C)(iii), since it ultimately
determines whether electronically stored information is discoverable, regardless of
the accessibility of the source.122
The above quotes capture the essence of the problem. The language and the concepts of the rule,
such as “reasonably accessible,” are vague, and the “good cause” requirement, key to the court’s
decision making under the rule, is another application of the proportionality rule.
The problem lies in the rule’s structure. The rule was drafted to recognize, and incrementally
improve on, existing practice regarding inaccessible Electronically Stored Information (“ESI”):
The proposed amendment is modest. The public comments and testimony
confirmed that parties conducting discovery, particularly when it involves large
volumes of information, first look in the places that are likely to produce responsive
information. Parties sophisticated in electronic discovery first look in the reasonably
accessible places that are likely to produce responsive information. On that level,
Fed. R. Civ. P. 26(b)(2) advisory committee’s note (2006).
Am. College of Trial Lawyers & Inst. For the Advancement of the Am. Legal Syst., Final Report 14 (2009).
122 Thomas Y. Allman, The “Two-Tiered” Approach to E-Discovery: Has Rule 26(b)(2)(B) Fulfilled Its Promise?, 14 Rich. J. L. &
Tech. 7, 63 (2008).
120
121

26

stating in the rule that initial production of information that is not reasonably
accessible is not required simply recognizes reality. Under proposed Rule 26(b)(2),
this existing practice would continue; parties would search sources that are
reasonably accessible and likely to contain responsive, relevant information, with no
need for a court order. But in an improvement over the present practice, in which
parties simply do not produce inaccessible electronically stored information, the
amendment requires the responding party to identify the sources of information that
were not searched, clarifying and focusing the issue for the requesting party. In many
cases, discovery obtained from accessible sources will be sufficient to meet the needs
of the case. If information from such sources does not satisfy the requesting party,
the proposed rule allows that party to obtain additional discovery from sources
identified as not reasonably accessible, subject to judicial supervision.123
Indeed, the problem may be that the amendment was too modest and too much of a compromise.
It incorporated too much of the existing practice to really make a difference in reducing the costs
and burdens of e-discovery. “[T]he development of electronic storage has introduced important
new problems and substantially intensified many preexisting ones. As a result, though discovery’s
DNA may not have changed, the problems discovery creates have increased, and the stakes have
risen substantially. To continue to employ pre-computer age discovery standards in the age of
electronically stored data, then, would be the technological equivalent of driving a horse and buggy
down Interstate 94.”124
First, “[t]he amendment builds on the two-tier structure of scope of discovery defined in Rule
26(b)(1) and applies this structure to discovery of electronically stored information.”125 But that
system for scope of discovery is largely ignored by parties and judges,126 and the two tier system for
inaccessible data suffers the same fate. It is unrealistic to expect parties and judges to be able to
utilize a two tier system that is grafted onto another, unutilized, two tier system.127
Second, like the 26(b)(1) system, the rule relies on an undefined “good cause” standard.
When reviewing the 2000 amendments to the discovery rules, Judge Scheindlin
stated that “[t]he ‘good cause’ requirement will lead to ten or twenty years of satellite
litigation, while its meaning is worked out; the good cause requirement was
abandoned from Rule 34 in 1970, and should not now be resurrected.” Judge
Scheindlin’s dire forecast was wrong. Instead of leading to years of litigation over its
meaning, the resurrection of the good cause standard had no impact at all; it has
simply been ignored. The unwise resurrection of the good cause standard in 2000
Report
of
the
Advisory
Committee
on
Civil
Rules
44
(May
27,
2005),
available
at
http://www.uscourts.gov/rules/Reports/CV5-2005.pdf.
124 Redish, supra note 33, at 627.
125 Report of the Advisory Committee on Civil Rules 43 (May 2005), available at http://www.uscourts.gov/rules/Reports/CV52005.pdf.
126 Hedges, supra note 118; Henry S. Noyes, Good Cause Is Bad Medicine for the New E-Discovery Rules, 21 Harv. J. L. &Tech.
49, 61 (2007) (“Today, with the benefit of a few years experience with the application of the two-tier system of Rule
26(b)(1), it is clear that . . . despite the 2000 amendments, the Rule has been ignored.”).
127 Hedges, supra note 118, at 128 (“And yet, the proposed amendment [26(b)(2)(B)] would engraft an
accessible/inaccessible test on top of the existing discovery management tools of Rules 26(b)(1) and (b)(2), which are
underutilized now.”)
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has been followed by the 2006 third coming of the good cause standard in the ediscovery amendments.128
In addition to being undefined, the good cause standard is explicitly linked to the pre-existing
standard of proportionality in 26(b)(2)(C). This linkage makes the “good cause” requirement under
the rule confusing, duplicative, difficult to apply consistently, and irrelevant. 129
Our proposal seeks to correct several aspects of the rule that are causing it to be ignored,
misunderstood or misapplied by the parties and the courts.
b.

Specific Proposed Changes.

The first proposed change to Rule 26(b)(2)(B) specifically lists categories of ESI that a party need
not provide in discovery absent a showing of substantial need and good cause. By identifying
specific categories, the proposal seeks to clarify what is “not reasonably accessible,” to reduce the
amount of motions practice required to afford parties the protection of the rule, and to increase
predictability for all parties regarding what is and is not discoverable.130 Despite these changes, the
proposal maintains the court’s discretion to apply an exception to the presumed non-discoverability
upon a showing of “good cause” or “substantial need.”
When it approved the 2006 e-Discovery amendments, the Advisory Committee decided to omit
specific examples of inaccessible data in the rule stating that “[i]t is not possible to define in a rule
the different types of technological features that may affect the burdens and costs of accessing
electronically stored information.”131 But there is sufficient information to identify those types and
sources of ESI that are burdensome and expensive to locate, retrieve and provide. One can also
identify sources that are least likely to contain non-duplicative readable and relevant information.
The list in the proposed rule is derived almost entirely from the principles identified in the Seventh
Circuit’s Electronic Discovery Pilot Program, which states “[t]he following categories of ESI
generally are not discoverable in most cases.”132 The list is also consistent with examples of

128

Noyes, supra note 126, at 76-77.

In its May 2005 report, the Advisory Committee stated, “[m]any comments suggested that the ‘good cause’ standard seemed to
contemplate the limitations identified by [the proportionality test of Rule 26(b)(2)(C)]. The revised text clarifies the ‘good cause’
showing by expressly referring to consideration of these limitations.” The amended rule now states that, once the producing party
establishes that its ESI is not reasonably accessible, “the court may nonetheless order discovery from such sources if the requesting
party shows good cause, considering the limitations of Rule 26(b)(2)(C). The court may specify conditions for the discovery.”
The Committee report might indicate that the 2006 amendments to Rule 26(b)(2) provide no new protection against the costs and
burdens of e-discovery. Rule 26(b)(2)(C) already provides that all materials subject to discovery – traditional paper documents, ESI
that is reasonably accessible, and ESI that is not reasonably accessible – shall be limited if the request does not satisfy the
proportionality test. In fact, the 2000 amendment to Rule 26(b)(1), which defines the scope of permissible discovery, states that “[a]ll
discovery is subject to the limitations imposed by [Rule 26(b)(2)(C)].” Finally, the Advisory Committee’s Note emphasizes that “[t]he
limitations of Rule 26(b)(2)(C) continue to apply to all discovery of electronically stored information, including that stored on
reasonably accessible electronic sources.” Id. at 7
129

130 Noyes, supra note 126, at 79 (“Increased judicial discretion, coupled with the absence of meaningful boundaries on
that discretion, leads to unpredictability. Parties will file more motions because they cannot anticipate the outcome of
discovery disputes with any degree of confidence or certainty. Such uncertainty over discovery rules may discourage
early settlement because plaintiffs will choose to test the limits of courts’ tolerance for discovery.”).
131 Fed. R. Civ. P. 26 advisory committee’s note (2006); See Standing Committee Meeting Minutes, June 2005 at 26,
available at http://www.uscourts.gov/rules/Minutes/ST06-2005-min.pdf.
132 Seventh Circuit Electronic Discovery Committee, Seventh Circuit Electronic Discovery Pilot Program: Statement of Purpose and
Preparation of Principles 14 (2009) (Pilot Program).
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categories of ESI that are “not reasonably accessible” identified by the Sedona Conference.133
Although the list relates to scope of preservation, it applies to production as well.
Additionally, the listing of sources that are less likely to contain non-duplicative, readable, relevant
information is more consistent with one of the stated intentions of the Advisory Committee in
formulating the rule than simply tying “accessibility” to “burden or cost:”
A member stated that the real problem is not the cost of providing discovery. The
current rules, he said, already address that matter. What the amendment adds is an
explicit recognition that the additional costs of searching sources that are not readily
accessible may be unnecessary because the information to be retrieved will not make
much difference. Thus, the amendment allows the relevance of information to be
determined as a case proceeds.134
A second proposed change is to add “substantial need” to the standard for ordering production of
one of the presumptively undiscoverable categories proposed above. As discussed above, the “good
cause” standard is vague and frequently ignored. The addition of “substantial need” would clarify
the burden on the requesting party by adding a standard that is better defined elsewhere in the civil
rules. Specifically, a showing of “substantial need” is necessary pursuant to Fed. R. Civ. P.
26(b)(3)(A)(ii) to compel the production of information otherwise protected by the work-product
doctrine.
A third proposed change is the separation of the proportionality assessment from the “good cause”
standard and clarification that it is an additional determination by the court, rather than a grafting of
133 Sedona Conference Commentary on Preservation, Management, and Identification of Sources of Information that are Not Reasonably
Accessible, 10 Sedona Conf. J. 281, 288 (2009). (Stating, for example:
The Federal Rules do not define “not reasonably accessible” other than to caution that it turns on the presence
or absence of “undue burden or cost.” Under the emerging case law at the time of the 2006 Amendments,
there was a reasonable consensus, as outlined in the introductory remarks in the 2005 Advisory Committee
Report, that the following data types were often deemed not to be reasonably accessible without undue burden
or cost:
• Information on databases whose retrieval cannot be quickly accomplished because the database
software is not capable of extracting the information sought without substantial additional
programming;
• Information stored on media that must be transformed into another form before search and retrieval
can be achieved;
• Deleted information whose fragments remain only accessible by forensics; and
• Legacy data remaining from obsolete systems that is unintelligible on successor systems.);
See also Am. College of Trial Lawyers & Inst. For the Advancement of the Am. Legal Syst., Final Report 15 (2009)
(“Absent a showing of need and relevance, a party should not be required to restore deleted or residual electronicallystored information, including backup tapes.”); Sarah Phillips, Discoverability of Electronic Data Under the Proposed Amendments
to the Federal Rules of Civil Procedure: How Effective Are Proposed Protections For “Not Reasonably Accessible” Data?, 83 N.C. L.
Rev. 984 (2005) (proposing specific categories of ESI be listed for different treatment under the rule, “the Committee
could adopt a new definition of electronic data that is ‘not reasonably accessible.’ Instead of treating backup data, legacy
data, and deleted data the same, the Rule could further distinguish among them. Under this formulation, there would be
three categories of electronic data: accessible data, which would be discoverable subject only to the limitations of Rule
26(b)(2)(i), (ii), and (iii); backup and legacy data, which would be discoverable only upon a showing of good cause (with
the good-cause analysis being stricter than that of Rule 26(b)(2)(i), (ii), and (iii)); and deleted data, which is never
discoverable unless the requesting party can show that the responding party intentionally deleted files to avoid
discovery.”)
134 Standing Committee Meeting Minutes supra note 131.
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the proportionality assessment onto the “good cause” standard. As discussed above, the circular
explanation of “good cause” through reference to the proportionality rule is confusing and
redundant.
4. The Importance of Proportionality: Fed. R. Civ. P. 26(b)(2)(C).
Fed. R. Civ. P. 26(b)(2)(C) provides that a court must limit the frequency or extent of discovery
otherwise allowed . . . if it determines that “(i) the discovery sought is unreasonably cumulative or
duplicative, or can be obtained from some other source that is more convenient, less burdensome,
or less expensive; (ii) the party seeking discovery has had ample opportunity to obtain the
information by discovery in the action; or (iii) the burden or expense of the proposed discovery
outweighs its likely benefit . . . .”
This is the so-called “proportionality rule.” Unfortunately, this rule has been honored more in the
breach than in the observance. Many attorneys believe that zealous advocacy requires extensive
discovery. The American College of Trial Lawyers Task Force on Discovery notes that this view is a
symptom of the problems caused by the current discovery rules and that this view is crippling the
justice system.
Not only is proportionality specifically codified in the Federal Rules of Civil Procedure, but the
principle has garnered “industry support” as a method for controlling electronic discovery.
Application of the principle of proportionality as stated in Rule 26(b)(2)(C) was also identified as
one of the Sedona Conference’s Principles for Electronic Document Production.135
The value of the application of the proportionality rule has been recognized by the courts. In
Mayflower v. Mancia136, Magistrate Judge Paul Grimm, a respected authority on electronic discovery,
extolled the virtues of the proportionality rule. Judge Grimm noted the relationship between
26(g)(1) and proportionality, namely, that signing a discovery request or disclosure pursuant to
26(g)(1) indicates compliance with the “spirit and purposes” of the discovery rules.137 Of course,
proportionality does not mean that big cases justify big discovery. Proportionality requires that
discovery not be unreasonably cumulative or duplicative, not be otherwise available, and that its
burdens are outweighed by its likely benefits.
The changes we propose to Rule 26(b)(2)(C) align with the proposed changes to the scope of
discovery:
(C)
When Required. On motion or on its own, the court must limit the frequency
or extent of discovery otherwise allowed by these rules or by local rule if it determines that:
(i)
the discovery sought is [unreasonably] cumulative or duplicative, or can be
obtained from some other source that is more convenient, less burdensome,
or less expensive;
(ii)

136
137

the party seeking discovery has had ample opportunity to obtain the
information by discovery in the action; or

Mayflower v. Mancia, 253 F.R.D. 354 (D. Md. 2008).
Id. at *4. (Emphasis added.).
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(iii)

the burden or expense of the proposed discovery outweighs its likely benefit
or is not proportional to the claims and defenses at issue considering the
needs of the case, the amount in controversy, the parties’ resources, the
complexity and importance of the issues at stake in the action, and the
importance of the discovery in resolving the issues.

We propose first that Rule 26(b)(2)(C)(i) be amended to remove the word “unreasonably” as a
modifier of “cumulative or duplicative”discovery. This change makes clear to both litigants and the
court that there are limitations on discovery and that a court’s discretion must be exercised within
the boundaries of those limitations.
Next, for purposes of clarity and uniformity, Rule 26(b)(2)(C)(iii) should be amended to explicitly
invoke the principle of proportionality and to track the new language of Rule 26(b)(1) regarding the
scope of discovery. Subsection (iii) was added in 1983 to “address the problem of discovery that is
disproportionate to the individual lawsuit”138 and is widely known as the “rule of proportionality.”
Proportionality gained favor amongst practitioners following the 2006 amendments, and is
recognized as a necessary foundation of discovery reform. Despite the widespread support for the
principle, the current rules addressing discovery fail to explicitly mention it. So we propose an
amendment of 26(b)(2)(C)(iii) that explicitly invokes the principle of proportionality. For purposes
of uniformity and to reiterate the new and narrowed scope of discovery, we propose an amendment
of 26(b)(2)(iii) that incorporates the new scope of discovery language.
5.

Placing Limits on the Frequency and Extent of Discovery: Fed. R.
Civ. P. 34

The Federal Rules, Local Rules and Court Orders have long placed limits on several of the discovery
tools available to parties: Rule 30 (depositions), 33 (interrogatories) and 36 (requests for
admissions). Even though Rule 34, governing requests for the production of documents, often
leads to unwieldy discovery, it is conspicuously missing from that list. Therefore, we propose
revisions to Rule 26(b)(2) and Rule 34 to place specific limitations on the parties’ ability to obtain
discovery:
Rule 26(b)(2). Limitations on Frequency and Extent.
(A)
When Permitted. By order, the court may alter the
limits in these rules on the number of depositions and
interrogatories or on the length of depositions under Rule 30.
By order or local rule, the court may also limit the number of
requests under Rule 36, or the temporal scope of the

requests, or number of custodial sources required to be
searched for requests under Rule 34.

Rule 34. Producing Documents, Electronically Stored Information, and
Tangible Things or Entering onto Land, for Inspection and Other Purposes
***
(b)
138

Procedure.

Fed. R. Civ. P. 26 advisory committee's note (1983).
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(1) Contents of the Request.
The request:
(A) must describe with reasonable particularity each
item or category of items to be inspected;

(B) must be limited, unless otherwise stipulated
or ordered by the court in a manner
consistent with 26(b)(2), to:
(i)

a reasonable number of requests, not
to exceed 25, including all discrete
subparts;

(ii) a reasonable time period of not more
than two years prior to the filing date
of the complaint;
(iii) a reasonable number of custodial or
other
information
sources
for
production, not to exceed 10;
(C) must specify a reasonable time, place, and
manner for the inspection and for performing
the related acts; and
(D) may specify the form or forms in which
electronically stored information is to be
produced.
Since the inception of the Federal Rules, ongoing discussions of ways to “secure the just, speedy,
and inexpensive determination of every action and proceeding” have often centered on discovery
and the exchange of “documents and things.”
The 2006 amendments to the rules were in large part motivated by the recognition that current use
of computers and other technology were rendering ever-increasing volumes of material subject to
routine discovery and creating significant new burdens on parties conducting discovery.139 Yet, Rule
34 was largely untouched by the 2006 amendments, at least in regard to the scope of permissible
discovery.140
The history of the rule itself provides an interesting perspective on the current debate. Prior to
1970, the production of documents was conditioned on a showing of “good cause” and required a
court order.141 As the notes to the 1970 amendments explain, the good cause provision was deemed
unnecessary with the addition of a provision protecting attorney work product materials absent good
cause. It appears from the Advisory Committee notes to the 1970 amendment that the issuance of
orders had become more or less pro forma except in the instance of work product questions, so the
139 Volume is the single most influential driver of e-discovery expense. See David R. Cohen & Lynn Reilly, E-Discovery: A
Survival Guide for Lawyers Part 2, http://www.abanet.org/yld/tyl/july08/cohen2.html.
140 The 2006 amendments to FRCP 34 were limited to the inclusion of “electronically stored information” to the
definition of a document and the addition of provisions dealing with the format of production of ESI.
141 Fed. R. Civ. P. 34 advisory committee’s note (1970).
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elimination of the requirement of a court order functioned primarily as a freeing of judicial resources
from what had become a routine and mostly meaningless task.
Since 1970, the demand for ever-broadening and comprehensive categories of documents has
become routine, seemingly made without regard for the burden or expense on the producing party,
to include every type of document and topic conceivably related to the subject matter of the case.
The proposed amendments would limit the number of requests that may be served to match the
number of interrogatories allowed in Rule 33, limit the scope to no more than two years prior to the
date on which the complaint was filed, and limit the number of custodial or other information
sources to ten. 142
Specifically, the first modification would be to Rule 26(b)(2) to add Rule 34 to the list of Rules that
may be limited in frequency and extent. Second, in Rule 34, we propose the addition of section
(b)(1)(B), stating new limitations to the rule. The first limitation restricts a party to 25 document
requests, including sub-parts, similar to the limitation in Rule 33.
In the second proposed limitation, the scope of requests is limited to two years from the filing of the
Complaint. Issues may arise in unusual circumstances, such as tolling agreements, but could be
addressed by stipulation or court order. The inclusion of the time limit in the rules may create
different incentives for parties to file suit rather than attempt to resolve disputes extra-judicially in
order to get as long a time period as possible for discovery. Strategy decisions are always part of the
litigation process, and this new incentive should not outweigh the benefits of achieving a reasonable
limitation on the temporal scope of discovery.
From the standpoint of the preservation obligation, the addition of a presumptive temporal scope
would be of tremendous benefit to parties, although the specific standard for preservation we
propose in section IV. C. of this paper would still be required. At present, there are virtually no
rules to follow in deciding what exactly must be preserved and the litigation hold process almost
always takes place with a lack of information concerning the actual claims and defenses that will be
involved in the potential litigation. This lack of guidance in the rules and the resulting confusion
regarding the proper temporal scope of preservation leads directly to needless motions practice as
parties seek judicial intervention to settle a common question more easily addressed by a simple
amendment to the rules. These guidelines would allow a party to be in full compliance with its
obligations by instituting a legal hold which extends back two years from the date of the hold notice.
The proposed limitation would also greatly increase the likelihood that all discoverable information
is maintained on the active systems of the producing party, which in turn would help decrease any
reliance on second tier discovery sources. Presumptive reliance on data that is more likely to be
While the burden and expense to the producing party is the usual focus of discussions of the burdens of increasing
discovery, it should also be noted that overbroad document requests also burden the requesting party, who must in turn
sift through the vast production to locate the – usually small number of – truly relevant documents. Thus, efforts to
bring more rationality and proportionality to the process in fact benefits all parties to litigation by focusing efforts on the
real issues in the case and reducing time and expense, widely noted as the most important factors in the perception that
the court system is not functioning efficiently. See, Am. College of Trial Lawyers & Inst. For the Advancement of the
Am. Legal Syst., Final Report 2 (2009) “Although the civil justice system is not broken, it is in serious need of repair. In
many jurisdictions, today’s system takes too long and costs too much. Some deserving cases are not brought because the
cost of pursuing them fails a rational cost-benefit test while some other case of questionable merit and smaller cases are
settled rather than tried because it costs too much to litigate them.”)
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maintained on an active system would also reduce the costs of preservation, particularly where the
obligation often results in disruption to normal business operations and increased expense. A
presumptive limit on discoverability may also reduce the cost of production and review by reducing
the volume of ESI produced in the course of discovery.
A presumptive temporal limit to the scope of discovery has been previously considered, but was
tabled by the Civil Rules Advisory Committee in October 1999. At that time, a seven year temporal
limit was proposed.143 Underlying the proposal was a desire to enforce proportionality in discovery.
As reflected in the minutes, the proposal was tabled for reasons including allowing time for the then
current proposal to 26(b)(1), namely the bifurcation of discovery management between lawyers and
the court, to take effect.144
The final proposed limitation would place a limit on the number of sources from which information
may be discovered. It is fairly standard to approach document discovery by identifying the
individuals most likely to have in their possession the documents potentially relevant to the claims
and defenses of the case. While this generally pertains to persons, it also includes structured
databases and shared network drives. The proposed language includes both human (custodial) and
non-human (informational) sources. Non-human sources such as shared network drives may
require a more granular definition of a single source. As with the definition of the term
“electronically stored information,” any definition of “Source” must be readily adaptable into the
future as technology continues to evolve.
The proposed limitation of ten sources is probably fewer than are typical in most complex cases, but
also probably greater than the number involved in the (larger number of) commonly filed federal
court causes of action. Ten corresponds to the current Rule 26 limitation on depositions, which is
now well-accepted by litigants.
Collections of ESI often contain enormous duplication of information.145 The ease of copying and
distributing information through electronic means and the decentralized storage employed by most
individuals and organizations result in multiple copies of the same documents being stored in
dispersed locations. In response, many software developers designed software that allows parties to
remove duplicates of the material under review for production.146 Software is available that also
removes lesser included email threads from collections of ESI. These efforts are largely designed to
143 Advisory Committee on Rules of Civil Procedure Meeting Minutes, October 14-15, 1999, at 22, available at
http://www.uscourts.gov/rules/Minutes/1099mnCV.pdf.
144 Id. at 23.
145 Oliver Fuchsberger, IT Tips for eDiscovery Best Practices, Wyo. Lawyer, Aug. 2007 (“Collecting ‘ESI’ can result in
extraordinary volumes of duplicates and non-relevant files, especially if the scope of discovery includes backup or
archival systems.”). see also Nick Ackerman & Angeline Chen, What is Electronic Evidence?, in eDiscovery for Corporate
Counsel § 1:1 (Carole Basri & Mary Mack ed., updated Sept. 2008) (“ESI differs from regular paper
documents…electronic documents, particularly email, can be massive and duplicative.”); The Sedona Conference Best
Practices Commentary on the Use of Search and Information Retrieval Methods in E-Discovery, 8 Sedona Conf. J. 189, 200 (2007)
(discussing de-duplication and noting that “ESI often consists of a massively redundant universe.”).
146 E-Discovery software with de-duplication capabilities include (but are not limited to): ImageMAKER Discovery
Assistant, available at http://www.discoveryassistant.com/; EnCase Enterprise eDiscovery Suite, available at
Equivo>NearDuplicates,
available
at
http://www.encaseenterprise.com/products/ediscovery_index.asp;
http://www.equivio.com/product.asp?ID=5;
Extractiva
Hard
Copy
Pro
Plus
6.0
available
at
http://extractiva.com/hcpp.html; Trident Pro, available at http://www.discoverthewave.com/products; and Attenex
Patterns, available at http://www.ftitechnology.com/products/attenex_patterns.aspx.
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reduce the costs of performing the review and production, which are highly influenced by the
volume of material under review.
The same results in production could be achieved through the review and production of fewer
sources of ESI. Consider, for example, that employees of a corporation all working in the same
functional unit within the company are most often engaged in internal discussions of particular
topics, all of which, when conducted through email, are entirely duplicated in each participants’
email archive. Instead of including as custodians every employee who worked with a particular
subject matter, it is quite reasonable and defensible to choose a single person through whom key
communications were filtered as the single custodian for the subject matter and thereby obtain the
most highly relevant materials. Even among a group of peers, it is reasonable to assume that
discussions will be duplicated within the group so that the inclusion of a single manager or
supervisor as custodian achieves the objective of locating and producing relevant documents.
The limits proposed are modeled on those enacted in 1993 related to the number of permissible
depositions and interrogatories under Rules 30 and 33 respectively. The Advisory Committee Notes
to the 1993 amendment point out that one objective of the deposition and interrogatory limits was
“to emphasize that counsel have a professional obligation to develop a mutual cost-effective plan for
discovery in the case.”147 Seventeen years after the introduction of these limits, they have not caused
a substantial hardship to litigants. On the contrary, parties have adapted to the presumptive limits
and courts have grown adept at adjudicating requests to exceed or reduce the stated limit. More
importantly, they have contributed to at least some streamlining of federal litigation by forcing
parties to more carefully assess the discovery needs of their case.
C.

The Rules Must Address Preservation of Information

The burden of preserving electronically stored information (ESI) arises from the confluence of the
information explosion and unfettered discovery. This burden, unfortunately, has not been
ameliorated by any of the many, prior Discovery Amendments. Ancillary litigation involving
preservation has risen at an alarming rate. Ad hoc judicially created “litigation hold” procedures
created District Court by District Court, lack national uniformity. Preservation issues are decided on
a case-by-case basis, with little guidance for parties in federal court court who must continually adapt
their preservation procedures to the most recent, most far reaching court ruling.
As a result, parties incur extraordinary expenses attempting to comply with the most burdensome
demands of each unique case in the current patchwork of “litigation hold” cases. Otherwise, they
face costly sanctions for failing to preserve ESI despite extraordinary efforts to do so. Often ESI at
issue in preservation motions has little or no direct relevance to the claims or defenses asserted. In
most litigation hold cases, analysis of the sufficiency of ESI that was produced is sparse. Yet, the
cases provide for severe sanctions, such as adverse inference jury instructions, for unintentional
failure to meet the ad hoc requirements established by various courts. And, more courts are
interpreting the mere failure to implement a formal written litigation hold as demonstrating
sufficient bad faith to warrant sanctions.
Amendments to the Federal Rules should be enacted which directly address preservation. Rule 37(e)
should be amended to permit spoliation sanctions only where willful conduct occurred for the
147
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purpose of depriving another party of the use of destroyed evidence and the destruction results in
actual prejudice to the other party. A clear rule is needed to counteract those cases imposing
sanctions for unintentional (negligent) preservation errors.
Rules 26 also should directly address preservation. Ultimately the ancillary litigation related to
“litigation holds” is a product of alleged failure to preserve ESI that would have been subject to
disclosure in the litigation. By proposing Rule 26(h) and related amendments, preservation
procedures will be brought back into uniform national rules designed to give certainty to
preservation issues faced by parties and consistency to analyses and decisions by courts.
The procedural rules we propose clearly address conduct taking place after litigation is initiated. We
also find strong support in federal case law for using the proposed rules to analyze pre-litigation
conduct in the context of post-litigation motion practice. Spoliation sanctions are currently imposed
for the effects of pre-litigation conduct on a subsequent lawsuit pursuant to the court’s inherent
powers to control litigation. Rules directly addressing preservation will permit courts to approach
the effects of any willful failure to preserve with more structure and uniformity. Courts will need to
rely on their inherent powers only on rare occasions when preservation conduct is not directly
addressed by the Federal Rules
1.

Proposed Rules Addressing Preservation

We propose the following amendments to the Civil Rules to directly address the “grave concerns”148
raised by us and others. As the volume of ESI created and stored increases exponentially, faith must
be restored in the federal court system’s ability to fairly and adequately address preservation,
spoliation and the growing ancillary preservation litigation.
a.

Proposed Rule 26(h) – Preservation

Proposed new Rule 26(h) would provide:
Rule 26. . .
(h) Preservation
(1) Duty to Preserve
Preservation of documents, intangible things and electronically stored information,
unless otherwise ordered by the court, is limited to matters that would enable a party
to prove or disprove a claim or defense, and must comport with the proportionality
assessment required by Rule 26(b)(2)(C). All preservation is subject to the
limitations imposed by Rule 26(b)(2)(C). The court may specify conditions for
preservation.
(2) Specific Limitations on Electronically Stored Information.
148

Rimkus Consulting Group, Inc. v. Cammarata, 2010 WL 645253 at *6 (S.D. Tex. Feb. 19, 2010).
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Absent court order demonstrating that the requesting party has (1) a substantial need
for discovery of the electronically stored information requested and (2) preservation
is subject to the limitations of Rule 26(h)(1), a party need not preserve the following
categories of electronically stored information:
(A) deleted, slack, fragmented, or other data only accessible by forensics;
(B) random access memory (RAM), temp files, or other ephemeral data that are
difficult to preserve without disabling the operating system;
(C) on-line access data such as temporary internet files, history, cache, cookies, and
the like;
(D) data in metadata fields that are frequently updated automatically, such as lastopened dates;
(E) information whose retrieval cannot be accomplished without substantial
additional programming, or without transferring it into another form before search
and retrieval can be achieved;
(F) backup data that are substantially duplicative of data that are more accessible
elsewhere;
(G) physically damaged media;
(H) legacy data remaining from obsolete systems that is unintelligible on successor
systems; or
(I) any other data that are not available to the producing party in the ordinary course
of business.
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b.

Proposed Amendment to Rule 37(e), Sanctions

We propose that existing Rule 37(e) be replaced with the following:
Rule 37. . .
(e) Electronically Stored Information. Absent willful destruction, a court may not
impose sanctions on a party for failing to provide relevant electronically stored
information for the purpose of preventing its use in litigation.
2.

The Preservation Problem Threatens Our Civil Justice System

Preservation has developed into one of the most vexing issues affecting civil litigation in today’s
federal courts. Faced with an exponentially expanding digital universe of discoverable information,
courts are attempting to address civil discovery of information from complex computer systems
using principles developed in the paper age. Digital discovery problems in the computer age have
led many to conclude that the American system of civil discovery is broken.149
Adherence to preservation principles designed to apply to tangible things has created uncertainty for
parties and has led to the creation of ad hoc, unwritten, de facto litigation hold rules that appear as
traps for the unwary. To avoid spoliation sanctions, parties feel compelled to engage in costly overpreservation of digital information that may have little or no use in litigation. To make matters
worse, a few jurisdictions are awarding sanctions for the simple act of not properly following the
ministerial litigation hold steps developed by courts.
Without clearly defined preservation rules, parties struggle with where to draw the line on the scope
of preservation. Preserve too much, and the preserving party faces costly procedures, storage costs
and the resulting e-discovery challenges of analysis and production of huge volumes of digital
information. Preserve too little, and the preserving party faces costly spoliation sanctions, which too
often include a judge telling the jury a party was a “bad actor” to be reckoned with accordingly.
Tempered judicial solutions to the preservation problem have not emerged. Without clear rules
addressing reasonableness in preservation, parties are left to guess whether the cost of preservation
is outweighed by the merits of a claim or the amount in controversy. Even then, there are no
guarantees that courts will agree with the timing of when the preservation duty attached nor agree
with the actions taken by a party to discharge its preservation duty.
More troubling is the trend of using spoliation as a litigation tactic. In the absence of clearly defined
limits on preservation, some parties have used spoliation allegations as a way to gain an advantage in
litigation. It is always possible to argue that something “more” should have been done to preserve
digital information. As a result, federal courts are seeing more spoliation motions than at any time in
history. Blame, however, does not fall solely on the shoulders of lawyers. Unquestionably, willful
destruction with intent to prevent the use of information in litigation should be punished, but is the
149 “I believe the explosive growth of information is transforming the litigation system, and that the current paradigm is
broken.” Jason R. Baron, E-discovery and the Problem of Asymmetric Knowledge, Presentation at the Mercer Law
School Symposium: Ethics and Professionalism in the Digital Age (Nov. 7, 2008), in 60 Mercer L. Rev. 863 (2009); Am.
College of Trial Lawyers & Inst. For the Advancement of the Am. Legal Syst., Interim Report A-2 (2008) (23% of those
surveyed “indicated that the civil justice system is broken”).

38

problem so pervasive that innocent parties should adhere to the strictest and costliest of standards?
Judges are working to administer justice, one case at a time, and may not be in the best position to
set uniform policy. The Civil Rules Advisory Committee considered preservation issues as part of
the 2006 amendments, but chose to let the parties police themselves. As a result, the Civil Rules
lack an effective approach to deal with preservation and spoliation in the digital age.
Judge Lee H. Rosenthal recently articulated how systemic preservation problems have consumed
countless financial and legal resources in the United States since the Rules were amended to address
discovery of electronically stored information (“ESI”) in 2006:
Spoliation of evidence –particularly of electronically stored information– has
assumed a level of importance in litigation that raises grave concerns. Spoliation
allegations and sanctions motions distract from the merits of a case, add costs to
discovery, and delay resolution. The frequency of spoliation allegations may lead to decisions
about preservation based more on fear of potential future sanctions than on reasonable need for
information. Much of the recent case law on sanctions for spoliation has focused on
failures by litigants and their lawyers to take adequate steps to preserve and collect
information in discovery.150
Therefore, we submit that Rules must be enacted to directly address preservation and that the Rules
Committee has the power to recommend them and the Supreme Court to promulgate them. Bad
actors should not be allowed to benefit from their malfeasance. At the same time well intentioned
parties should not be caught up in the attempts by some to cast an ever-expanding spoliation net.
More importantly, federal courts should be guided by rules as they confront the new realities of the
digital age. Defining the type of conduct subject to spoliation sanctions is the proper subject of rule
making. Rules directly addressing preservation will restore national uniformity and provide much
needed rules based guidance. Claims should be won or lost on the merits, not on an alleged lack of
preservation of evidence with little or questionable relevance. The focus should be on the
culpability of the actor, prejudice to an opponent and the usefulness of the evidence that was
actually preserved. We believe strongly that severe sanctions, such as an adverse jury instruction,
should be reserved for willful destruction of evidence purposely that was intended to, and does in
fact, deprive an opposing party of its use in the claim before the court.
3.

Ad Hoc Preservation Requirement Have Created A Quagmire

The duty to preserve evidence relevant to litigation is not a new concept in our legal jurisprudence.151
Participants in federal civil litigation readily agree that the willful destruction of evidence to prevent
an opponent from obtaining it for use in litigation should be punished.152 This is known as
spoliation.153 Many agree that sanctions currently available to punish “bad faith” spoliation appear
adequate to address bad actors through the court’s inherent powers or through applicable FRCP
Rimkus, 2010 WL 645253 at *1.
See e.g., Goodman v. Praxair, 2009 U.S. Dist. LEXIS 58263 at *17 (D. Md. July 7, 2009) (tracing the origins of spoliation
to: Armory v. Delamirie, 93 Eng. Rep. 664 (K.B.1722)).
152 Rimkus, 2010 WL 645253 at *20 (“Courts agree that a willful or intentional destruction of evidence to prevent its use
in litigation can justify severe sanctions.”)
153 See generally The Sedona Conference, The Sedona Conference© Glossary: E-Discovery & Digital Information Management 48 (2d
ed. 2007) ("Spoliation is the destruction of records or properties, such as metadata, that may be relevant to ongoing or
anticipated litigation, government investigation or audit.")
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rules.154
A question then is what “punishment”, if any, is appropriate for unintentional (negligent) errors in
preservation efforts? Some courts have been willing to “punish” negligent spoliation of ESI with
severe sanctions, such as an adverse jury instruction.155 These rulings move away from the
traditional “bad faith” requirement for awarding sanctions for the destruction of evidence.156
Meanwhile, preservation of ESI grows as a problem in the digital age as organizations of all kinds
(large, small, private and public157) create, use and store vast quantities of ESI each day in the normal
course of business. Opportunities for inadvertent loss of data abound as a result. The absence of
information about the content of lost data complicates the equation. 158 In this context, judicially
created “litigation hold” requirements have become ground zero as courts struggle with balancing
the need for relevant evidence against limiting costly electronic discovery.
In the absence of clear precedent or concrete preservation rules, overly litigious parties have given
birth to a new field of ancillary litigation, “discovery about the discovery,” which is growing
rapidly.159 Judicial and party resources are detoured into depositions, affidavits, motion practice and
hearings – all looking for what is missing – rather than focusing on the types and volume of relevant
evidence already preserved and produced. Couched as a search for the truth, some courts have
embarked on spoliation investigations to determine whether “all” the document based facts in
existence were preserved. Our adversarial system of justice is designed to apply to an imperfect
world of information. Not all deponents remember the events exactly as they unfolded. Not every
Rimkus, 2010 WL 645253 at 10-11.
Negligence is sufficient to trigger spoliation sanctions in some Circuits once litigation has commenced. See, e.g.,
Residential Funding Corp. v. DeGeorge Fin. Corp., 306 F.3d 99 (2d Cir. 2002); Velez v. Marriott PR Mgmt., Inc., 2008 U.S. Dist.
LEXIS 103484 (D.P.R. Dec. 22, 2008) (“Applicable case law in the First Circuit has clearly established that ‘bad faith or
comparable bad motive’ is not required for the court to exclude evidence in situations involving spoliation”) (quoting
Trull v. Volkswagen of Am., Inc., 187 F.3d 88, 95 (1st Cir. 1999)). Negligent destruction of ESI while on notice of potential
relevance to a forthcoming litigation has been deemed to be willful. Ripley v. District of Columbia, 2009 U.S. Dist. LEXIS
56230 (D.D.C. July 2, 2009) (“Defendant had notice of the litigation, yet failed to properly protect material evidence
from destruction.”)
156 Rimkus contains a detailed analysis of “bad faith” standards across the Circuit Courts: “As a general rule, [in the Fifth
Circuit] the severe sanctions of granting default judgment, striking pleadings, or giving adverse inference instructions
may not be imposed unless there is evidence of "bad faith." Rimkus, 2010 WL 645253 (citations omitted.) Judge
Rosenthal also surveyed spoliation requirements in other jurisdictions: “Other circuits have also held negligence
insufficient for an adverse inference instruction. The Eleventh Circuit has held that bad faith is required for an adverse
inference instruction. The Seventh, Eighth, Tenth, and D.C. Circuits also appear to require bad faith. The First, Fourth,
and Ninth Circuits hold that bad faith is not essential to imposing severe sanctions if there is severe prejudice, although
the cases often emphasize the presence of bad faith. In the Third Circuit, the courts balance the degree of fault and
prejudice. Id. (citations omitted.)
157 The Government is not exempt from these standards. United Med. Supply Co. v. United States, 77 Fed. Cl. 257, 274
(2007) (“It is the duty of the United States, no less than any other party before this court, to ensure, through its agents, that
documents relevant to a case are preserved.”)
158 Leon v. IDX Sys. Corp., 464 F.3d 951, 959 (9th Cir. 2006) (“[B]ecause the relevance of [spoliated] documents cannot be
clearly ascertained . . . a party can hardly assert any presumption of irrelevance as to the destroyed documents.”)
(quotation marks omitted). That “smoking guns” may have been lost is “precisely the reason” that information “should
have been preserved and produced” in the first place. Nursing Home Pension Fund v. Oracle Corp., 254 F.R.D. 559, 565
(N.D. Cal. 2008).
159 Advanced Micro Devices, Inc. v. Intel Corp., 2008 WL 2310288 at *14 (D. Del. Jun. 4, 2008) (noting that “the parties and
the Special Master have spent and will continue to spend a significant amount of time and resources focused on the
question of spoilation and, if appropriate, sanctions”); see also Rimkus, 2010 WL 645253; Pension Comm. of the Univ. of
Montreal Pension Plan v. Banc of Am.. Sec., 2010 WL 184312 (S.D.N.Y. Jan. 15, 2010).
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party maintains detailed records of all of its actions. Sometimes records that should have been
generated were never created in the first place. Correspondence, notes and other paper records can
be misplaced, discarded or lost without ill intent to defraud the court.
Information in the digital age is widely distributed and if one custodian no longer has an email or
electronic file, chances are very good that the email is in the possession of someone else. In the
Pension Committee160 case, defendants were aware of 311 allegedly missing emails because they
obtained them from other parties. By cross-referencing the document productions of thirteen
plaintiffs, defendants were able to argue that certain plaintiffs failed to produce some of the emails.
Although the information was in their possession, defendants argued that the failure of some parties
to produce emails produced by others was evidence of larger preservation errors. This claim led to
an extensive round of ancillary litigation.161
In another case, defendant failed to implement a litigation hold, but through the use of digital
forensics was able to uncover practically all the evidence deleted. This conduct resulted in monetary
sanctions, although avoiding an adverse inference jury instruction.162
Although information appears to be more available in the digital age, ancillary litigation has
increased over the loss of small portions of digital information with little or no connection to the
controversy. Judicial examination of pre-litigation preservation conduct also has significantly
increased in recent years The result is a legal “gotcha” game focused on the steps used to preserve
data, instead of the data actually available, and without regard to the significance of the data to the
ultimate outcome of the case.163 The game is simple: Severe sanctions, such as an adverse inference
jury instruction, are easier to obtain than ever, by merely poking holes in an opponent’s preservation
efforts. Inevitably, Monday morning quarterbacking of how preservation efforts should have been
undertaken often conclude that some part of the process could have been done better.
In effect, a federal common law duty to implement a “litigation hold” has been created as courts
struggle with preservation of vast amounts of ESI.164 A litigation hold is best characterized as legal
short hand for the suspension of the destruction of documents and ESI relevant to litigation. It can
be understood as the legal efforts an organization employs to discharge its common law duty to
preserve. One court has held that the failure to properly implement a litigation hold will lead to
spoliation of evidence.165 In some courts a litigation hold must be implemented by the distribution
of a “written” litigation hold notice to avoid sanctions.166
Courts are mandating “written litigation holds” despite no formal requirement in the Federal Rules
Pension, 2010 WL 184312.
Id.
162 Pinstripe, Inc. d/b/a Acctknowledge v. Manpower, Inc., 2009 U.S. Dist. LEXIS 66422 (N.D. Okla. July 28, 2009) (sanctions
granted, although extra effort by defendant to recover deleted ESI after failure to issue litigation hold avoided the
harshest sanction – an adverse inference jury instruction – requested by movant).
163 Calipine Corp. v. AP&M Field Servs., Inc., 2008 U.S. Dist. LEXIS 99178 (S.D.N.Y. Dec. 9, 2008) (“The spoliation
doctrine exists to prevent one side from denying such an opportunity to the other by destroying or altering material
evidence. It does not, however, permit a party to avoid the contest by defaulting the other side through playing a game
of “gotcha” instead of seeking to develop its own case in a timely and appropriate manner.”)
164 Pension, 2010 WL 184312.
165 Id.
166 Id.
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of Civil Procedure.167 A written litigation hold is a ministerial step of issuing a written notice to
custodians of relevant documents and ESI advising them not to destroy potentially relevant
evidence. One court actually ordered a party to implement a formal litigation hold.168 Another
court ordered defendant to pay for a third-party expert to analyze whether defendant fulfilled its
litigation hold preservation obligations.169
The ministerial step of issuing a written litigation hold notice is designed to force a party to take
steps, of the court’s choosing, to discharge the duty to preserve. The duty to preserve evidence
“arises when the party has notice that the evidence is relevant to litigation or when a party should
have known that the evidence may be relevant to future litigation.”170 The scope of the duty rests on
two related questions: (1) “when does the duty to preserve attach,” and (2) “what evidence must be
preserved.”171 The duty to preserve extends to documents or tangible things172 by or to individuals
"likely to have discoverable information that the disclosing party may use to support its claims or
defenses."173 The duty to preserve extends not only to documents in a party’s possession, but also
documents in its “control”, which can include third-parties not included in the litigation.174
Other judicially created requirements require a party to determine the scope of what to hold and to
See e.g., Id.
In Synventive Molding Solutions v. Husky Injection Molding Sys., 2009 U.S. Dist. LEXIS 105306 (D. Vt. Mar. 13, 2009),
defendant filed a motion to compel plaintiff to implement a litigation hold. In response to the motion plaintiff argued
that it was free to preserve evidence in any manner, so long as evidence is preserved. It also argued that the Federal
Rules of Civil Procedure do not contain a rule requiring implementation of a “litigation hold.” Regarding freedom to
preserve, the court held: “Zubulake states only that litigants are "free to choose" a method to store electronic information,
not a general method of evidence retention.” Zubulake v. UBS Warburg LLC (Zubulake IV), 220 F.R.D. 212 (S.D.N.Y. 2003).
Regarding formal litigation hold procedures the court held: “[Plaintiff’s] argument that the Federal Rules do not require
litigants to adopt a ‘litigation hold,’ though technically accurate, is ultimately not persuasive. The Second Circuit has
observed that the ‘obligation to preserve evidence arises when the party has notice that the evidence is relevant to
litigation or when a party should have known that the evidence may be relevant to future litigation.’ Fujitsu Ltd. v. Federal
Express Corp., 247 F.3d 423, 436 (2d Cir. 2001). Other district courts in this Circuit have found that this “means that,
once a party reasonably anticipates litigation, it must suspend its routine document retention/destruction policy and put
in place a 'litigation hold' to ensure the preservation of relevant documents.” Jacob v. City of New York, 2009 WL 383752
at *1 (E.D.N.Y. Feb. 6, 2009) (internal quotation marks omitted); see also Treppel v. Biovail Corp., 249 F.R.D. 111, 118-119
(S.D.N.Y. 2008); Heng Chan v. Triple 8 Palace, Inc., 2005 WL 1925579 at *7 (S.D.N.Y. Aug. 11, 2005) (‘the utter failure to
establish any form of litigation hold at the outset of litigation is grossly negligent.’”)
169 Maggette v. BL Dev. Corp., 2009 U.S. Dist. LEXIS 116789 (N.D. Miss. Nov. 24, 2009).
170 Zubulake IV, 220 F.R.D. at 216 (quotation marks omitted); see also Silvestri v. Gen. Motors Corp., 271 F.3d 583, 590-91
(4th Cir. 2001); Blinzler v. Marriott Int’l, Inc., 81 F.3d 1148, 1159 (1st Cir. 1996); Tulip Computers Int’l B.V. v. Dell Computer
Corps., 2002 WL 818061 (D. Del. 2002) (". . . once Dell had knowledge of the case, it had an affirmative obligation to
preserve potentially responsive documents."); Trigon Ins. Co. v. United States, 204 F.R.D. 277, 287 (E.D. Va. 2001) (stating
that a party has a duty to preserve documents once the party "has notice (by a discovery request, by the provisions of a
rule requiring disclosure or otherwise), that evidence is necessary to the opposing party's claim"). “The touchstone is
‘reasonable anticipation.’” The Sedona Conference, The Sedona Conference Commentary on Legal Holds: The Trigger and the
Process 5 (2007).
171 Id.
172 See Fed. R. Civ. P. 34 (2008).
173 Zubulake IV, 220 F.R.D. at 217-18 (footnotes omitted).
174 In re NTL Sec. Litig., 244 F.R.D. 179, 195 (S.D.N.Y. 2007) (party must preserve documents if it has “the right,
authority, or practical ability to obtain [them] from a non-party); Fed. R. Civ. P. 34(a)(1) (party must preserve evidence
within its “control”); see also Bryant v. Gardner, 587 F. Supp. 2d 951, 967-968 (N.D. Ill. 2008) (“A party has a duty to
preserve evidence over which it has control and reasonably knows or could foresee would be material to a potential legal
action.”) (citing authorities); Cyntegra, Inc. v. Idexx Labs., Inc., 2007 WL 5193736, at *5 (C.D. Cal. Sept. 21, 2007);
Calzaturficio v. Fabiano Shoe Co., Inc., 201 F.R.D. 33, 38-39 (D. Mass. 2001) (party “controls” evidence it has the “legal
right to obtain . . . on demand.”)
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decide what documents and information it must preserve. Generally speaking, courts have held that
the duty to preserve extends to what the company “knows, or reasonably should know, will likely be
requested in reasonably foreseeable litigation.”175 Simply instructing employees to “look for things
to keep” or to not destroy relevant documents is insufficient.176 Defining the scope of ESI and
other information to be preserved can be difficult as more litigants test their opponents’ litigation
hold efforts. Patrick Oot, former Director of Electronic Discovery and Senior Counsel at Verizon,
believes that there is a worrisome “creep toward over-protectiveness and unreasonableness” in the
scope of litigation holds at many organizations that have attempted to put a “hold” policy in place.177
Specifically, there is a tendency to identify too many employees as holders of relevant ESI. This
leads to excessive retention of ESI that attorneys will eventually review at significant cost.178
A number of federal courts have examined the timing and scope of “litigation hold” procedures (or
lack thereof) in response to a wide array of pre-litigation scenarios. Sanctions have been awarded
for a myriad of conduct: failure to recognize a trigger event179; failure to distribute a written litigation
hold notice180; failure to issue timely reminders181; failure to confirm and enforce a litigation hold by
not interviewing key players182; failure to inform the IT department of the need to preserve ESI183;
failure to disable the automatic deletion features of a computer system (such as e-mail deleted or
overwritten based on a pre-determined factor such as expiration of a set period of time)184; failure to
preserve backup tapes185; failure to preserve the hard drives of laptops or desktops of key players
Mosaid Technologies Inc. v. Samsung Electronics Co., 348 F. Supp. 2d 332, 333 (D.N.J. 2004) (citing Scott v. IBM Corp, 196
F.R.D. 233, 247 (D.N.J. 2000)).
176 Samsung v. Rambus, 439 F. Supp. 2d 524 (E.D. Va. 2006).
177 Institute for the Advancement of the American Legal System, E-Discovery: A View from the Front Lines 9 (2008).
178 Id. (As some of our advisors note, devising an appropriate litigation hold is an art, not a science. For a variety of
reasons, discovery in a case can be delayed and many parties fail to understand what exactly needs to be preserved until
discovery has begun in earnest. Accordingly, lawyers tend to err on the side of over-retention.)
179 Zubulake IV, 220 F.R.D. 212.
180 Acorn v. Co. of Nassau, 2009 WL 605859.
181 In re NTL, Inc. Sec. Litig., 244 F.R.D. 179 (2007)(“There was no evidence that employees at [NTL] were ever reminded
to preserve relevant documents and e-mail.” The court granted plaintiffs’ motion for sanctions, including adverse
inference instruction, costs and attorneys' fees incurred with the motion, and additional discovery costs); Keithley v. The
Home Store.com, Inc., 2008 U.S. Dist. LEXIS 61741 (N.D. Ca. Aug. 12, 2008) (citing the lack of “timely reminders”
holding “that the failure to have an adequate litigation hold in place and the failure to issue reminders to employees
regarding the duty to preserve evidence was at least grossly negligent.” Plaintiff was awarded $1.4 million in present
sanctions, along with an adverse inference jury instruction and future cost sanctions.)
182 Zubulake IV, 220 F.R.D. 212; Zubulake v. UBS Warburg, LLC (Zubulake V), 229 F.R.D. 422 (2004).
183 Scalera v. Electrograph Systems, Inc. et al, 262 F.R.D. 162 (E.D.N.Y. 2009) (failure to inform IT department of need to
preserve e-mail in accordance with verbal litigation hold was negligence); Coleman Holdings v. Morgan Stanley & Co. Inc., 20
So. 3d 952 (Fla. Dist. Ct. App. 2009) (collection instructions issued by the legal department to IT staff and the
surrounding process weren’t adequately monitored to ensure timely and thorough completion).
184 In re NTL, Inc. Sec. Litig., 244 F.R.D. 179 (2007) (citing Zubulake IV, 220 F.R.D. 212) (inadequate hold scope left out
key computer servers managed by third parties, and lack of hold and reminder communications led to disposal of data in
systems that were retired or removed from service over the five-year litigation span. The judge deemed these
inadequacies “at least grossly negligent” and pointedly told the defendant, “you should, by now, be aware of Zubulake.”);
see also Mosaid Technologies Inc. v. Samsung Electronics Co., 348 F. Supp. 2d 332 (D.N.J. 2004) (granting adverse inference jury
instruction because “Samsung never placed a ‘litigation hold’ or ‘off switch’ on its document retention policy concerning
e-mail . . . [which automatically] allowed e-mails to be deleted, or at least to become inaccessible, on a rolling basis.” The
court noted the fact that Samsung “knew how to institute a ‘litigation hold’ and stop the spoliation of e-mails, having
done so in one of its divisions in another litigation.” The court concluded by stating that “when the duty to preserve is
triggered, it cannot be a defense to a spoliation claim that the party inadvertently failed to [institute] a ‘litigation hold’”).
185 Forest Lab., Inc. v. Caraco Pharm. Lab., Ltd., 2009 WL 998402 (E.D. Mich. Apr. 14, 2009 (failure to preserve backup
tapes post trigger event causes court to hold a hearing to determine if sanctions should be issued; sanction decision
175
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after the employees left the company186; failure to preserve ESI after a malfunction of a computer187;
failure to preserve specialized ESI, such as ESI stored in random access memory188 or cache files189;
and failure to preserve information on Blackberries™190, to name a few.
In essence, the duties associated with preservation via litigation holds have been left to case-by-case
judicial rulemaking. The result is a quagmire of common law duties that vary from court to court.
Although some litigation hold “themes” or duties are common to the majority of cases, the cases are
very fact specific. In an effort to avoid sanctions, parties assemble a list of litigation hold cases and
do their best to create a “best practices” litigation hold process that, depending on their belief as to
what affords the greatest protection, either meets the requirements they believe to be defensible as
reasonable or meets the most stringent requirements,191 But even strict adherence to the most
stringent extant requirements is no guarantee that another court won’t conclude, in hindsight, that
something more should have been done in the context of implementing a litigation hold in the case
before the court.
4.

Current Significant Preservation Problems

Ad hoc preservation rules developed judge-by-judge are causing a host of unintended problems for
parties in federal court. These problems include a lack of understanding of preservation obligations,
existence of technology hurdles, and expenditures of significant costs associated with preservation.
The following are specific examples.
a.

Pre-Litigation Trigger Events Are Unpredictable

The problem of pre-litigation preservation is exacerbated by the lack of clear guidance from case
law, statute or the FRCP regarding when a duty to preserve is triggered. Current trigger event cases
require pre-litigation preservation whenever a company is deemed to have reasonably anticipated
litigation.192 The mere possibility of litigation is generally not sufficient to trigger the duty to

reserved pending results of hearing).
186 Southern New England Tel. Co. v. Global NAPS, Inc., 2008 U.S. Dist. LEXIS 47986 (D. Conn. June 23, 2008).
187 Goodman, 2009 U.S. Dist. LEXIS 58263 (D. Md. July 7, 2009).
188 See Columbia Pictures v. Bunnell, 2007 WL 2080419 at *14 (C.D. Cal. May 29, 2007), aff’d, 245 F.R.D. 443, 446 (C.D. Cal.
Aug. 24, 2007) (denying sanctions for failure to preserve information temporarily stored in RAM where no “specific
request” had been made and there was no precedence for such preservation, leading to potential preservation sanctions
in future case involving RAM).
189 See Healthcare Advocates v. Hardin, Earley, Follmer & Frailey, 497 F. Supp. 2d 627 (E.D. Pa. 2007) (finding no duty to
preserve contents of cache files where preservation letter did not alert them to the need to do so; Query, what if the
letter requested preservation of cache files?)
190 Se. Mech. Servs., Inc. v. Brody, 2009 WL 2883057 (M.D. Fla. Aug. 31, 2009).
191 The alternative is to maintain a compendium of individual court rules and opinions for every district court and circuit
court detailing the specific local rules and case law that applies in every jurisdiction in the United States. In addition, this
exhaustive list must be maintained as litigation hold cases are issued with more frequency than ever.
192 Zubulake IV, 220 F.R.D. 212.
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preserve.193 As a result most parties feel compelled to implement unnecessarily broad litigation
holds or face the specter of spoliation sanctions at times when litigation may seem remote.194
Because litigation hold cases are fact specific195 two courts presented with identical facts can reach
opposite conclusions.196 Whether a company reasonably anticipated litigation is judged in hindsight
by a “knew or should have known” standard.197 The standards are developed on a case-by-case
basis. A trigger event to one judge may not be a trigger event to another judge. Left without
meaningful guidance, litigants can find themselves at great risk if they do not preserve ESI that has
little or no connection with the initial trigger event to avoid a court second guessing every
preservation step the party took. The practical reality is that every day across America, potential
producing parties with large volumes of electronic data go to great expense to preserve large
quantities of information that will never see a courtroom or advance the interests of any case. Even
then, companies can never be sure they have been comprehensive enough because the effort has
such a “crystal ball gazing” quality to it under present court practices.

193 Treppel v. Biovail Corp.(Treppel I), 233 F.R.D. 363, 371 (S.D.N.Y. 2006) (“the mere existence of a dispute between
Mr. Treppel and Biovail in early 2002 did not mean that the parties should reasonably have anticipated litigation at that
time and taken steps to preserve evidence”); Goodman v. Praxair Servs., Inc., 2009 U.S. Dist. LEXIS 58263 (D. Md. July 7,
2009) (“The mere existence of a dispute does not necessarily mean that parties should reasonably anticipate litigation or
that the duty to preserve arises”) (citing Treppel I, 233 F.R.D. 363).
194 Federal Judicial Center, The Federal Judicial Center Rules Survey 21-22 (2009) indicates the parties are voluntarily taking
steps to freeze the destruction of ESI. Id. (at least 50% of potential producing parties - and perhaps more – initiated a
litigation freeze).
195 For detailed analysis of trigger event cases See Legal Holds for “Anticipated Litigation”: New Case Developments to Determine
Triggering Events & Scope of Production—A Study (ARMA Int. Ed., 2007) ; Legal Holds & Spoliation: Identifying a Checklist of
Considerations that Trigger the Duty to Preserve (ARMA Int. Ed., 2004).
196 In two separate cases different federal courts analyzed the pre-litigation conduct of a corporation that conducted
“shred days” in adherence with a recently developed document retention policy as it prepared for patent litigation to
enforce its patents. The Virginia District Court held that a duty to preserve was triggered and the destruction
constituted spoliation. Samsung v. Rambus, 439 F.Supp.2d 524 (E.D. Va. 2006); Rambus, Inc. v. Infineon Technologies AG, 222
F.R.D. 280, 286 (E.D. Va. 2004) (citing Rambus, Inc. v. Infineon Technologies AG, 155 F. Supp. 2d 668, 680-83 (E.D. Va.
2001), rev’d on other grounds, 318 F.3d 1081 (holding that Rambus’ development of list of litigation targets and internal
strategy memos was evidence that it reasonably anticipated litigation); compare with Hynix Semiconductor Inc. v. Rambus, Inc.,
2006 WL 565893, 16 (N.D. Cal. 2006) (the California District Court’s analysis holding that the same conduct did not
trigger the duty to preserve and thus no spoliation. Another case widely cited for the steps taken to analyze trigger
events is Cache La Poudre Feeds, LLC v. Land O’Lakes Inc., 244 F.R.D. 614 (D. Colo. 2007) (letter that (i) warned that the
defendant’s use of trademark “may become a very serious problem,” (ii) explicitly “put [defendant] on notice of our
client’s trademark rights” and defendant’s “exposure,” and (iii) sought “to determine whether this situation can be
resolved without litigation” — but did not explicitly demand that evidence be preserved — held insufficient to trigger a
duty to preserve); Goodman, 2009 U.S. Dist. LEXIS 58263 (D. Md. July 7, 2009) (holding that a November 1999 email
and December 2000 telephone conversation did not trigger the duty but a January 5, 2001 letter did so; distinguishing
Cache).
197 Dong Ah Tire & Rubber Co., Ltd. v. Glasforms, Inc., 2009 U.S. Dist. LEXIS 62668 (N.D. Cal. July 2, 2009) (“As an initial
matter, the operative date for when Taishan can be deemed to have reasonably anticipated litigation must be identified . .
. . The Ninth Circuit has not expressly defined the term ‘anticipated litigation,’ . . . and trial courts have crafted various
formulations of when a party ‘should know’ that the evidence may be relevant to future litigation. See e.g., Hynix
Semiconductor Inc. v. Rambus, Inc., 591 F. Supp. 2d 1038, 1061 (N.D. Cal. 2006) (determining that future litigation is
probable when it is ‘more than a possibility’); Ameripride Servs., Inc. v. Valley Indus. Serv., Inc., 2006 WL 2308442, at *4
(E.D. Cal. Aug. 9, 2006) (placing the anticipated litigation date to when a potential claim was identified); and Hynix, 591
F. Supp. 2d 1038 (finding that litigation became “probable” when counsel was selected).
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b.

Enormous Costs and Burdens of Pre-Litigation Preservation

The explosion of technology is sometimes touted as the solution; in fact, it makes matters worse.198
By some estimates 89% of business documents are created electronically and most are never printed
to paper. Business information systems are created to serve the business, not litigation.199 Systems
that are efficient for their intended business purpose may be inefficient for purposes of discovery.
Due to the size of some computer systems, identification of material relevant to potential litigation
can be difficult, time-consuming and cumbersome.200 Case law has held that a party cannot use the
complexities of the computer system it created as an excuse for failing to preserve relevant ESI.201
One court recently envisioned a day when failure to install “e-discovery” software will be deemed
unacceptable.202
A recent survey was conducted in conjunction with ARMA International.203 The survey reports that
legal holds continue to present a technology hurdle for over half of the organizations surveyed:
198 ESI is commonly the most nettlesome and expensive part of the -preservation problem. See Report of the Advisory
Committee on Civil Rules 10 (May 27, 2005), available at http://www.usc (“electronically stored information is retained in
exponentially greater volume than hard-copy documents; electronically stored information is dynamic, rather than static;
and electronically stored information may be incomprehensible when separated from the system that created it”).
199
See,
e.g.,
Sharon
Isaacson,
Computer
Technology
Review
(2003),
available
at
www.findarticles.com/cf_dls/m0BRZ/3_23/99751346/p1/article.jhtml (“[w]ith 93 percent of all business documents
created electronically and only 30 percent ever printed to paper . . . .”); See also Trillions and Trillions of E-Documents, Star
Tribune, Oct. 12, 2003, www.startribune.com/stories/1757/4143057.html (“The statistics are mind-boggling: In 2002,
there were an estimated 3.25 trillion e-mails. E-mails and other electronic documents stored on many different
platforms, from computer hard drives, floppy disks and CD-ROMs to PDAs and even cell phones. More than 95
percent never get printed.”)
200 The volume of data stored by organizations is staggering. Shira Ann Scheindlin & Daniel J. Capra, Electronic Discovery
& Digital Evidence 41 (2009) (“In the three year period from 2004 to 2007, the average amount of data in a Fortune 1000
corporation grew from 190 terabytes to one thousand terabytes (one petabyte). Over the same time period, the average
data sets at 9,000 American, midsize companies grew from two terabytes to 100 terabytes.”) A terabyte is a measure of
computer storage capacity that is 2 to the 40th power or more than a trillion bytes or a thousand gigabytes. “A terabyte
is roughly the equivalent of the contents of books made from 50,000 trees. The books in the U.S. Library of Congress
contain a total of approximately 20 terabytes of text.” See Linus Information Project, http://www.linfo.org/index.html.
201 Doe v. Norwalk Cmty. College, 248 F.R.D. 372 (D. Conn. 2007) (held that the haphazard administration of the IT policy
of defendant did not excuse the destruction of ESI and as a result no “system” was in place to allow defendant to avail
itself of Fed. R. Civ. P. 37(e)); Zurich American Ins. Co. v. Ace American Reins. Co., 2006 WL 3771090 (S.D.N.Y. Dec. 22,
2006) (held that a “sophisticated reinsurer that operates a multimillion dollar business is entitled to little sympathy for
utilizing an opaque data storage system, particularly when, by the nature of its business, it can reasonably anticipate
frequent litigation).
202 Capitol Records, Inc. v. MP3tunes, LLC, 261 F.R.D. 44 (S.D.N.Y. 2009) (“The day undoubtedly will come when burden
arguments based on a large organization’s lack of internal ediscovery software will be received about as well as the
contention that a party should be spared from retrieving paper documents because it had filed them sequentially, but in
no apparent groupings, in an effort to avoid the added expense of file folders or indices.”)
203 Forrester conducted the survey for ARMA online with responses from 434 technology and strategy decision-makers
with responsibility for records management during June and July 2009. Approximately 95% of respondents were located
in North America. Approximately 32% of the survey participants were employed by enterprises with more than 5,000
employees. The survey reports on the increasing role of records management to help mitigate legal risks associated with
the continued explosion of the volume and types of electronically stored information created and stored by
organizations each day. Brian W. Hill et al., Records Management: User Expectations, Market Trends, And Obstacles 6 (2009),
available at
http://www.forrester.com/rb/Research/records_management_user_expectations%2C_market_trends%2C_and/q/id/
55123/t/2.
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“Limited support for integrated legal hold capability poses significant legal risk.
Integrating legal hold capabilities with records management plays an important role
in mitigating legal risk. Nearly 48% of records management stakeholders report that
their records management solution supports legal hold natively or via a packaged
third-party integration.... More than half of records management decision-makers
report that their application doesn’t support legal hold, that they don’t know if it
does, or that it does but that these capabilities aren’t currently being used.”
A significant “litigation hold” industry has emerged to support preservation efforts in the United
States. Software developers now offer products specific to helping companies implement litigation
holds, distribute hold notices and track efforts to preserve.204 Some well known companies also
offer e-mail and ESI archiving software and computer storage systems touted as litigation hold
solutions.205 Various software providers offer white papers on proper litigation hold procedures.206
The mere existence of these businesses in such numbers is yet another indication of the excessive
cost and burden of modern litigation.
Further contributing to the problem is the fact that pre-litigation preservation conduct may not be
examined by a court until years after the company’s decisions were made about timing, scope and
methodology. As a result, preservation efforts in the face of anticipated litigation can be costly and
require educated guesses about what, when and how to implement a litigation hold. Further,
following perceived “best practices” for litigation holds offers no guarantee that the actions of a
party will sufficiently discharge a party’s duty enough to avoid sanctions.207 Conversely, spoliation
sanctions for failing to preserve ESI and other materials can be outcome determinative.208
In response, prudent companies in the U.S. have developed detailed “litigation hold” policies and
procedures in an attempt to defend their preservation efforts.209 Policies and procedures range from
simple to very detailed.210 It is our understanding that the typical written procedures can consist of
Litigation Hold software is available from a number of vendors, including but not limited to PSS Systems,
LegalholdPro, Exterro, Autonomy, and Miratech.
205
IBM’s
Enterprise
Content
Suite,
Sharepointe,
Mimosa
Nearpointe
Archive,
http://www.mimosasystems.com/html/sol_legal_discovery.htm.
206 See e.g., 12 Myths About Legal Holds, (2009), http://www.legalholdpro.com/resources.
207 Courts vary in assessing their authority to respond to unduly burdensome preservation demands. Cf. Paul W. Grimm,
Ethical issues Associated With Preserving, Accessing, Discovering and Using Electronically Stored Information, U.S. Attorney’s Bulletin,
at 17 (May 2008) (“if [negotiations] are unsuccessful, counsel should consider filing a Rule 26(c) motion for a protective
order to ask the court to clarify the disputed [preservation] issues”). For example, one court refused to opine on
whether the producing party was being “overly cautious” in plans for a litigation hold in the absence of a motion seeking
a formal remedy. See Kemper Mortgage v. Russell, 2006 WL 4968120 (S.D. Ohio May 4, 2006).
208 Available sanctions for spoliation of evidence include “dismissal of the case, the exclusion of evidence, or a jury
instruction on the ‘spoliation inference.’ Vazquez-Corales v. Sea-Land Serv., Inc., 172 F.R.D. 10, 13 (D.P.R. 1997).
209 As the introduction of The Sedona Conference® Commentary on Legal Holds states: “The duty to preserve
information includes an obligation to identify, locate, and maintain, information that is relevant to specific, predictable,
and identifiable litigation. When preservation of electronically stored information (“ESI”) is required, the duty to
preserve supersedes records management policies that would otherwise result in the destruction of ESI. A ‘legal hold’
program defines the processes by which information is identified, preserved, and maintained when it has been
determined that a duty to preserve has arisen.” The Sedona Conference, The Sedona Conference Commentary on Legal Holds:
The Trigger and the Process 5 (2007).
210 Sample litigation hold notices (short and long forms), a sample policy and sample procedures are available. 7 Steps for
Legal Holds of ESI and Other Documents app. C, F, G (2009).
204
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pages of instructions and often include example forms for use.211 Some organizations have issued
model litigation hold procedures to be followed by their members.212 Others have developed white
papers to discuss what are believed to be “best practice” procedures for litigation holds.213
A survey of Global 1000 companies with revenue over $5 billion was conducted between October
2007 and March 2008.214 The survey demonstrates with empirical data that the burden on American
companies to implement litigation holds is very high. The survey highlights the changes in processes
and technology within the surveyed companies, the impact of those changes on reducing risk and
cost, and the methodologies used to issue litigation holds, manage preservation, and conduct ediscovery.215
While a few companies had only two dozen
new matters per year, the majority of
companies surveyed had far more new matters
each year. The average was 980 new matters
initiated each year, with an average of 5,100
open matters at any given time across all
industries. 80% of the companies issued
litigation holds for every matter, while 20%
used early case assessments of various factors
211 Blog post at www.lawdepartmentmangementblog.com (Reese Morrison): “Guidelines for hold procedures make
sense. One I know about has 7-8 pages with attachments. The attachments describe a litigation support team, give a
sample hold order with annotations, provide instructions to law firms of what to do and not to do with documents,
guide document custodians, and explain in lay terms the function and importance of a litigation hold order.” Nuts and
bolts
of
how
to
handle
litigation
hold
orders,
http://www.lawdepartmentmanagementblog.com/law_department_management/2006/03/nuts_and_bolts_.html (Mar.
19, 2006, 17:36 EST).
212 The American Health Information Management Association (AHIMA) has a model litigation hold policy posted on
its website. The policy and procedures are based on the article AHIMA Model E-Discovery Policies: Preservation and Legal
Hold for Health Information and Records, Journal of AHIMA, Feb. 2008, 79, no.2.
213 See e.g., International Legal Technology Association, Litigation Support: Document Forensics and Legal Holds (2009). The
whitepaper contains a discussion of recent cases and attempts to answer some basic questions about the legal hold
process such as: When is our legal obligation to preserve information triggered? Where is all of our data relating to this
matter? How should we notify people of the need to preserve their information? Who needs to be notified? How
much or how little information do we need to preserve? How can we best preserve and collect the data to meet our
legal obligation? When should we rely upon custodian self-selection of data to preserve, and when is it more appropriate
to follow a different procedure? When can we dispose of the information preserved subject to the legal hold? The
paper goes on to discuss areas such as Planning, Timeliness and Prioritization, Use the Meet and Confer Wisely,
Communication, Documentation and Audit Trail, Accountability, Consistency and Repeatability, Identification (of data
sources), Transparency, Information Lifecycle Management as well as Supporting Technology and Automation.
214 Compliance, Governance and Oversight Council, Benchmark Survey on Prevailing Practices for Legal Holds in Global 1000
Companies (2008), available at http://www.cgoc.com/events/benchmarkwebinar. The Survey was produced by the
Compliance Governance and Oversight Counsel (www.cgoc.com), a community of corporate practitioners in retention,
preservation and privacy. This community has been focusing on litigation hold issues since 2004. Benchmarking data
was collected from corporations with revenue ranging from $5 billion to well over $150 billion in virtually all industry
sectors, including: Biotechnology, Chemicals, Consumer Products, Energy, Financial Services, High Tech, Insurance,
Manufacturing, Pharmaceutical and Transportation sectors, with Energy and Financial Services comprising 50% of the
total. The companies manage a wide range of legal matters and legal holds. Matter types include commercial litigation,
government investigations and inquiries, intellectual property disputes, government contract disputes, investigations,
subpoenas, EEOC claims, employee “slip-and-falls” and mass tort litigation.
215 Id.
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to determine which matters required associated litigation holds.216
The survey discusses the tasks involved to implement a litigation hold pursuant to current case law
requirements. Based on the data collected the survey includes a hypothetical look at the tasks
involved to manage litigation holds across two hundred matters by one large organization over one
year. The survey projected a staggering 60,000 tasks to simply send out a written litigation hold
notice with quarterly reminders.
Included in the
survey is one
corporation’s
public hearing
testimony before
the
Federal
Rules Advisory
Committee.
Included in the survey is one corporation’s public hearing testimony before the Civil Rules Advisory
Committee during the public comment phase for the 2006 Amendments:
“I’m from a company that has 15,000 active litigations. In the year 2004, which was a
slow year, we got new litigations at the rate of 225 a month. A few other numbers.
We operate in 200 countries in the world. We have 306 offices around the world, 70
of them in the U.S. We generate 5.2 million e-mails a day, about half of that in the
U.S. We have 65,000 desktop computers around the world and 30,000 laptop
computers. These are for our employees, about half of those in the U.S. We have,
in addition to the 65,000 desktops and 30,000 laptops, we have between 15,000 and
20,000 Blackberries and PDAs around the world. We have 7,000 servers worldwide,
4,000 of them in the U.S. We have 1,000 to 2,000 networks worldwide, about half of
those in the U.S. We have 3,750 e-collaboration rooms. I assume that they’re chat
room type things, for people to be working on documents simultaneously. About
3,000 of those are in the U.S. We have 3,000 databases; 2,000 of those in the U.S.
Our total storage of information that we now have is 800 terabytes; 500 terabytes in
the U.S. One terabyte equals 500 million pages. 500 terabytes equals 250 billion
pages. 800 terabytes equals 400 billion pages.
I don’t have worldwide figures on the disaster recovery system. The latest figures I
have on the disaster recovery systems in the U.S. is that we generate 121,000 backup
tapes for disaster recovery purposes. If we were ever to get an order, and we never
have, that told us that we would have to stop all of our backup tapes, just the
replacement of the backup tapes would cost 1.98 million dollars a month. That’s
over 20 — that’s about 24 million dollars a year.”217
Id.
Id. (citing Public Hearing on Proposed Amendments to the Federal Rules of Civil Procedure (testimony of [Charles
A.] Beach, [Exxon]) January 28, 2005. Mr. Beach explained in an interview conducted by John J. Jablonski on March 15,
2010, that his testimony regarding volume of printed pages was based on a bytes to plain text conversion. Conversion
216
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c.

The Preservation Playing Field is Typically Lopsided

Other noteworthy problems are created by asymmetrical litigation218 and class actions.219 In
asymmetrical litigation an individual asserts a claim against a large company with a vast computer
system. Claims often are made that encompass company wide electronic communications. A single
claim may result in millions of e-mails, memoranda and other ESI being deemed relevant for
preservation purposes. Costs of preservation can approach hundreds of thousands of dollars in
some circumstances. While arguable, Rule 26(b)(2)(C) may be used to limit discovery (and
preservation following the initiation of litigation), the pre-litigation requirement as to scope will
remain untestable and subject to uncertainty until after litigation is initiated. However, courts will
need to resist the simple conclusion that large cases require and justify wide ranging preservation and
instead apply a more thoughtful analysis that truly takes into account the nature of the claims, the
type of evidence needed to prove those claims, the sources of information readily available, the
marginal benefit of preserving data beyond those sources and the cost involved in such additional
preservation.
A similar problem exists in class action litigation where a class of litigants can assert the need for
costly preservation in light of a significant total damages amount derived from an aggregation of
millions of small claims. In both scenarios, significant economic pressure exists to resolve a case
rather than incur preservation costs or risk preservation sanctions, regardless of the merits of the
case.
d.

Ad hoc Rules Expose Parties to Potential Disclosure of
Privileged Analysis of Claims and Defenses

The general rule in the United States is that litigation hold notices are not discoverable. Litigation
hold notices are usually internal letters, memoranda or e-mails directing members of an organization
to preserve evidence in support of a litigation hold implemented by the organization related to an
event that has triggered the duty to preserve evidence. Two reasons exist for protecting the
production of litigation hold notices. One, most notices are issued by an attorney or at the direction
of an attorney and contain attorney-client privileged communications or constitute attorney-work

rates for other types of documents, such as spreadsheets, images and e-mails varies.).
218 Employment related litigation comprises approximately 75 percent of all litigation in state and federal civil courts with
the defendants having discovery obligations that are generally more burdensome and expansive. Gregory B. Reilly &
Katy Shi-Klepper, Employers Beware: Pitfalls and Promise of Electronic Information in Employment Litigation, 252 N.J. Law. 14, 15
(2008).
219 See Melendres v. Arpaio, 2010 U.S. Dist. LEXIS 20311, at *12-13 (D. Ariz. Feb. 12, 2010) (adverse inference jury
instruction awarded for failure to preserve specific documents, rejecting defendants’ argument that the class action
complaint was too broad to put them on notice of specific documents to preserve); In Re Yasmin and Yaz (Drospirenone)
Mktg., Sales Practices and Prod. Liab. Litig., 2010 U.S. Dist. LEXIS 14092 (S.D. Ill. Mar. 22, 2010) (preservation order
required defendants to take steps reasonably necessary, including issuing litigation hold notices, “to ensure the
preservation of documents, data, and tangible things that are reasonably likely to be the subject of discovery in the
Litigation” while requiring a narrower scope of preservation of plaintiffs “[b]ased on the disparity in resources and
burden, the preservation activities set forth in this section shall fully satisfy the preservation obligations of the individual
personal injury Plaintiffs in the Litigation and the individual plaintiffs serving as putative class representatives in the
consumer-based class actions.”).
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product. Two, at least one court has held that disclosure of litigation hold notices “could dissuade
other businesses from such instructions in the event of litigation.”220
In certain circumstances, however, litigation hold notices are discoverable.221 One party was
required to produce detailed attorney notes of custodial interviews conducted as part of its litigation
hold process.222 Production of litigation hold notices exposes parties to disclosure of privileged
communications and can provide an unfair roadmap into the legal strategy of an adversary.
5.

New Rules Will Restore Integrity, Certainty and National Uniformity

We urge a change in the Rules to address the emerging problems associated with pre-litigation
preservation, if federal civil litigation is finally to achieve the just, speedy and inexpensive resolution
of controversies.223 Rule 37 should be expanded to address preservation, as we propose in section
IV. C., rather than rely upon the Committee Note to Rule 37(e) and the hope that courts will
uniformly apply “reasonableness” and proportionality when analyzing complex preservation issues
attendant to the increasing number of spoliation claims related to the alleged failure to preserve ESI.
Specific rules should be created to directly limit sanctions for pre-litigation conduct.
In Shady Grove Ortho. Assoc. v. Allstate Ins. Co.224, the Supreme Court recently addressed the authority
granted to it by Congress to promulgate procedural rules for enforcing rights and duties recognized
by substantive law and for justly administering remedy and redress for disregard or infraction of
them:
In the Rules Enabling Act, Congress authorized this Court to promulgate
rules of procedure subject to its review, 28 U.S.C. § 2072(a), but with the
limitation that those rules "shall not abridge, enlarge or modify any
substantive right," § 2072(b).
We have long held that this limitation means that the Rule must "really
regulat[e] procedure, -- the judicial process for enforcing rights and duties
recognized by substantive law and for justly administering remedy and
redress for disregard or infraction of them," . . . The test is not whether the
rule affects a litigant's substantive rights; most procedural rules do. . . . What
matters is what the rule itself regulates: If it governs only "the manner and the
means" by which the litigants' rights are "enforced," it is valid; if it alters "the
rules of decision by which [the] court will adjudicate [those] rights," it is
not.225

Gibson v. Ford Motor Co., 510 F. Supp. 2d 1116, 1123 (N.D. Ga. 2007).
Major Tours v. Colorel, 2009 U.S. Dist. LEXIS 68128 (D.N.J. Aug. 4, 2009).
222 In re Intel Corp. Microprocessor Antitrust Litig., 2008 WL 2310288 (D. Del. Jun. 4, 2008) (holding that defendant Intel
waived privilege protection due primarily to defendant's willingness to make records related to custodian interviews
available to avoid worldwide depositions of custodians in response to class-action litigation. When Intel attempted to
prevent disclosure of the privileged interviews the court held Intel to its attorney’s promise to produce the interview
notes.)
223 See Fed. R. Civ. P. 1.
224 Shady Grove Ortho. Assoc. v. Allstate Ins. Co., 2010 U.S. LEXIS 2929 (U.S. Mar. 31, 2010).
225 Id. at *26-27 (citations omitted).
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So long as a rule governs “the manner and means’ by which the litigants rights are ‘enforced,’ it is
valid.”226 Here, because Rule 26(h) is built on the notion that certain categories of information are
not generally discoverable in federal court litigation, and therefore, parties should not incur the cost
of preserving those categories of information absent a court order or specific request, it passes
constitutional muster under Shady Grove. The Court there went on to detail many instances of rules,
similar to proposed Rule 26(h) that were in compliance with § 2072(b).227
Judge Rosenthal has noted that while Rule 37(e) “does not set preservation obligations,” it does tell
judges that a spoliation claim involving ESI “cannot be analyzed in the same way as similar claims
involving static information.”228 The Rule provides guidance even when a duty to preserve arises
prior to the commencement of litigation because of the likelihood of litigation.229 The Committee
Note to Rule 37(e) notes that good faith in the routine operation of an information system “may”
involve a party’s intervention to prevent the loss of information.
Despite Judge Rosenthal’s approach, other courts have used the statement in the Committee Note
to Rule 37(e) (that '[g]ood faith in the routine operation of an information system may involve a
party’s intervention to modify or suspend certain features of that routine operation to prevent the
loss of information, if that information is subject to a preservation obligation") to ignore the
guidance provided by the Rule and to establish a strict litigation hold duty when it comes to ESI.
For example, the failure to place a meaningful litigation hold” on relevant evidence was held to have
placed defendant’s conduct “beyond the scope of ‘routine, good faith operation of an electronic
information system [of Rule 37(e)].’” 230 As the author of Zubulake recently opined, “it can’t be
routine and good-faith not to suspend your process once you know there is litigation.”231
Despite the authority to create appropriate procedural rules governing the enforcement of
preservation duties, other courts view sanctions for pre-litigation spoliation as an exercise of the
court’s inherent power232 not the provisions of the Federal rules.233 The Supreme Court has
Id.
Id. at *27 (“Applying that test, we have rejected every statutory challenge to a Federal Rule that has come before us.
We have found to be in compliance with § 2072(b) rules prescribing methods for serving process, see . . . (Fed. Rule Civ.
Proc. 4(f))[sic]; . . . (Fed. Rule Civ. Proc. 4(d)(1))[sic], and requiring litigants whose mental or physical condition is in
dispute to submit to examinations[;] . . . Schlagenhauf v. Holder, 379 U.S. 104, 113-114, 85 S. Ct. 234, 13 L. Ed. 2d 152
(1964) [sic] (same). Likewise, we have upheld rules authorizing imposition of sanctions upon those who file frivolous
appeals, . . . , or who sign court papers without a reasonable inquiry into the facts asserted, see Business Guides, Inc. v.
Chromatic Communications Enterprises, Inc., 498 U.S. 533, 551-554, 111 S. Ct. 922, 112 L. Ed. 2d 1140 (1991) [sic] (Fed. Rule
Civ. Proc. 11). Each of these rules had some practical effect on the parties' rights, but each undeniably regulated only the
process for enforcing those rights; none altered the rights themselves, the available remedies, or the rules of decision by
which the court adjudicated either.”) (citations omitted).
228 Lee H. Rosenthal, A Few Thoughts on Electronic Discovery after December 1, 2006, 116 Yale L. J. 167, 174 (supp. 2006).
229 Thomas Y. Allman, Inadvertent Spoliation of ESI after the 2006 Amendments: The Impact of Rule 37(e), 3 Fed. Cts. Law Rev.
25, 31 (2009) (collecting cases).
230 KCH Services v. Vanaire, 2009 WL 2216601 (W.D. Ky. July 22, 2009).
231 Panel Discussion, Sanctions in Electronic Discovery Cases: Views from the Judges, 78 Fordham L. Rev. 1, 30-31 (2009) (“what
this toothless thing really tells you is the flip side of a safe harbor. It says if you don’t put in a litigation hold when you
should there’s going to be no excuse if you lose information.”)
232 Gregory P. Joseph, Sanctions: The Federal Law Of Litigation Abuse § 26(E)(3) (4th ed. 2008). “[I]nherent powers of
federal courts are those which ‘are necessary to the exercise of all others.’” Roadway Express, Inc. v. Piper, 447 U.S. 752,
764 (1980) (quoting United States v. Hudson, 11 U.S. 32, 34 (1812)); see also Eash v. Riggins Trucking, Inc., 757 F.2d 557, 56263 (3d Cir. 1985); In re Stone, 986 F.2d 898, 901-02 (5th Cir. 1993).
233 Goodman, 632 F. Supp. 2d at 505-06 (D. Md. 2009)(in absence of court order, the “Court’s ability to impose any
sanction must derive from its inherent authority to regulate the litigation process, rather than from any sanction
226
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affirmed lower court use of sanctions despite the fact that some activity may have occurred before
suit was commenced.234 In Chambers v. NASCO,235 the Supreme Court held that lower courts have
the power to “fashion an appropriate sanction for conduct which abuses the judicial process,”236 but
“the exercise of the inherent power of lower federal courts can be limited by statute and rule, for
‘[t]hese courts were created by act of Congress.’”237 In Chambers the Court held that procedural
rulemaking to control litigation is appropriate. This implies that rulemaking involving precommencement activity is appropriate so long as it is linked to the discovery in the litigation
following an event triggering the duty to preserve.238 While explicit preservation rules may appear
like regulation of pre-litigation conduct, they in fact govern the effect of the conduct on the
litigation before the court.
This point is well made by the First Circuit in United States v. One.239 The court explained that the
federal rules act as a limitation on a court’s inherent powers whenever the rules directly address the
conduct: “there are limits to a court’s inherent powers, particularly in instances where the Civil Rules
are on all fours. When, as in this case, the Civil Rules limit the nature of the sanction that can be
imposed, a court may not use its inherent powers to circumvent the Rules’ specific provisions.”
The court in Fidelity Nat’l Title Ins. Co. v. Intercounty Nat’l Title Ins. Co., 240 addressed the need to refer
to the rules before invoking the inherent powers of the court. The court held that “when a domain
of judicial action is covered by an express rule, such as Rules 26 and 37 of the civil rules, the judge
will rarely have need or justification for invoking his inherent power.” In Sentis Group, Inc. v. Shell Oil
Co.,241 the court held that the rules should govern when they address the conduct. Specifically the
court held that “[i]n general, then, courts first should turn to specific rules tailored for the situation
at hand, such as Rule 37, to justify sanctions. Then, as an alternative basis for support or in
circumstances where specific rules are insufficient, i.e., when ‘there [is] a need,’ it may be appropriate
to invoke their inherent authority.”
The Seventh Circuit directly addressed this issue in Kovilic Constr. Co. v. Missbrenner.242 The court held
that:

prescribed by the Federal Rules of Civil Procedure.”)
234 Chambers v. Nasco, 501 U.S. 32 (1991). The majority in Chambers approved the use of inherent sanctioning power in
that case, while denying that it addressed pre-litigation conduct, arguably by focusing on the impact in the litigation itself.
See id. at 55, n.17 (“[a]lthough the fraudulent transfer of assets took place before the suit was filed, it occurred after
Chambers was given notice, pursuant to court rule, of the pending suit. Consequently, the sanctions imposed on
Chambers were aimed at punishing not only the harm done to NASCO, but also the harm done to the court itself”).
Justice Kennedy refused to accept this approach. But see id. at 74 (Kennedy, J., dissenting) (“By exercising inherent
power to sanction pre-litigation conduct, the District Court exercised authority where Congress gave it none.”)
235 Id.
236 Id. at 44.
237 Id. at 48.
238 For example, # Fed. R. Civ. P. Rule 27 (“Depositions to Perpetuate Testimony”) does not, in subsection (a) (“Before
an Action is Filed”) “require an independent basis for federal jurisdiction” as long as the contemplated action for which
the information is being perpetuated is itself authorized by statute. Jay E. Grenig, Taking and Using Depostions Before Action
or Pending Appeal in Federal Court, 27 Am. J. Trial Advoc. 451, 454-55 (2004).
239 United States v. One, 985 F.2d 655, 661 (1st Cir. 1993).
240 Fidelity Nat’l Title Ins. Co. v. Intercounty Nat’l Title Ins. Co., 412 F.3d 745, 752 (7th Cir. 2005).
241 Sentis Group, Inc. v. Shell Oil Co., 559 F.3d 888, 900 (8th Cir. 2009) (citing Societe Int’le Pour Participations Industrielles Et
Commerciales, S.A. v. Rogers, 357 U.S. 197, 207 (1958); Chambers v. NASCO, 501 U.S. 32, 49 (1991)).
242 Kovilic Constr. Co. v. Missbrenner, 106 F.3d 768, 772-73 (7th Cir. 1997).
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The ‘supersession’ clause of the Rules Enabling Act, 28 U.S.C. § 2072(b) ... suggests
that exercises of inherent powers may also not directly conflict with the national
procedural rules [citing Rule 83(b)]. This Court has recognized the need to be
cautious when resorting to inherent powers to justify an action, particularly when the
matter is governed by other procedural rules, lest (even in the absence of a direct
conflict) the restrictions in those rules become meaningless.... Sanctions authorized
only by the inherent power of the court are therefore available only when no direct
conflict with laws or national rules of procedure would arise. Even then, they must
be used only with great caution.
This proposition was later echoed by the Third Circuit by In re Prudential Ins. Co. Am. Sales Practice
Litig. Actions.243 The court held that “[a]lthough a court retains the inherent right to sanction when
rules of court or statutes also provide a vehicle for sanctioning misconduct, resort to these inherent
powers is not preferred when other remedies are available. Moreover, the analysis in Chambers
‘leads to the conclusion that if statutory or rules-based sanctions are entirely adequate, they should
be invoked, rather than the inherent power.’”244
Allegations of spoliation, including the destruction of evidence in pending or reasonably foreseeable
litigation, are addressed in federal courts through the inherent power to regulate the litigation
process even if the conduct occurs before a case is filed or if, for another reason, there is no statute
or rule that adequately addresses the conduct.245 If a rule applies a federal court should apply it –
rather than rely upon its inherent power.246 In the absence of a specific rule addressing preservation
duties and how to punish the failure to preserve ESI relevant to litigation, courts are clearly applying
their inherent power.
Courts exercising their inherent authority regarding spoliation routinely ignore the fact that
preservation failures occur prior to commencement of litigation, focusing, instead, on the impact of
preservation failures on discovery.247
To the extent any distinctions exist between sanctions
depending upon the source of authority, they stem from the fact that courts applying Rule 37 must
determine if the sanctions are “substantially justified248 or were not “unjust” while courts applying
inherent powers “exercise intrinsic self-restraint in using so powerful a weapon.”249 By virtue of the
“supersession” clause of the Rules Enabling Act, which gives primacy to “national rules of
In re Prudential Ins. Co. Am. Sales Practice Litig. Actions, 278 F.3d 175, 189 (3d Cir. 2002).
Id. at 189 (citations omitted).
245 Rimkus, 2010 WL 645253, citing Chambers, 501 U.S. at 43-46; Natural Gas Pipeline Co. of Am. v. Energy Gathering, Inc., 2
F.3d 1397, 1408 (5th Cir. 1993) (summary calendar).
246 Rimkus, 2010 WL 645253 (If an applicable statute or rule can adequately sanction the conduct, that statute or rule
should ordinarily be applied, with its attendant limits, rather than a more flexible or expansive "inherent power") [citing]
Chambers, 501 U.S. at 50); see Klein v. Stahl GMBH & Co. Maschinefabrik, 185 F.3d 98, 109 (3d Cir. 1999) ("[A] trial court
should consider invoking its inherent sanctioning powers only where no sanction established by the Federal Rules or a
pertinent statute is 'up to the task' of remedying the damage done by a litigant's malfeasance . . . ."); Natural Gas Pipeline
Co. of Am., 2 F.3d at 1410 ("When parties or their attorneys engage in bad faith conduct, a court should ordinarily rely on
the Federal Rules as the basis for sanctions.")
246 Id.
247 Silvestri v. General Motors, 271 F. 3d 583, 590 (4th Cir. 2001) (a damaged automobile was disposed of before a lawsuit
was filed) and Goodman, 632 F. Supp. 2d, 505 (D. Md. 2009) (ESI was deleted prior to suit being commenced).
248 Devaney v. Continental American Insurance, 989 F.2d 1154, 1163 (11th Cir. 1993) (determination turns on whether
“reasonable people could differ as to the appropriateness of the contested action”).
249 Webb v. The District of Columbia, 146 F.3d 964, 971 (D.C. Cir. 1998).
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procedure,” courts are obligated to exercise their inherent powers in “‘harmony’” with the Federal
Rules when assessing conduct.250 Regardless of the authority invoked, however, courts agree that
the same “considerations are appropriate”251 in determining sanctions whether under the court’s
inherent power or under the rules. Because sanctions issued under inherent power rest on a
“relatively unstructured analysis” and are “broad and powerful tool[s],” courts are admonished to
“first turn to specific rules tailored for the situation at hand.”252
As the Supreme Court explained in Chambers,253 there would rarely be a need to rely on inherent
powers, since the Rules would be “up to the task.”254 One federal circuit held that there was no
need to resort to inherent powers to impose sanctions in light of the remedies available under Rule
37. 255 By directly addressing preservation conduct, much needed guidance would be provided and
certainty would be restored to pre-litigation conduct. Preservation rules will also bolster litigants’
faith in the ability to of the courts to rely upon Rule 1 and other precedent to ensure proportionality
and fairness in the context of litigation holds and preservation obligations.
D.

The Rules Must Confront Runaway Discovery Costs

Several series of amendments to Rule 26 aimed at reining in the ever increasing costs of discovery
have not effectively controlled these costs. Today, discovery is used as a weapon in the litigator’s
arsenal to impact the outcome of a case irrespective of the merits, rather than as a tool to collect
information to aid the fact finder. Parties request substantial volumes of information that can be
very expensive to collect and to review in an effort to force opposing parties to consider settlement
based primarily on the threat of excessive litigation costs.256 The strategy has worked --many parties
decide to settle to avoid expensive and protracted discovery rather than undertaking a fair and
practical examination of the merits. Early settlement demands often reference discovery costs as a
basis for settlement, citing projected discovery expenditures of tens of thousands of dollars, if not
hundreds of thousands or millions of dollars.
In addition, protracted discovery causes diseconomies. Discovery events (such as litigation holds,
document preservation efforts, data gathering, depositions and related work) interfere with and
detract from daily business activities and harm productivity. Typically, companies engaged in
litigation devote substantial resources to these efforts. Custodians are impacted directly and often.
Information technology support is usually required to preserve and protect data.
As discussed, the current Rule 26 provides no reliable remedy to curb discovery costs.
250 Kovilic Construction Co. v. Missbrenner, 106 F.3d 768, 773 (7th Cir. 1997) (reversing sanctions imposed based on use of
court’s inherent powers as abuse of discretion).
251 Id. at 971 n.15.
252 Sentis Group, Inc. v. Shell Oil Company, 559 F.3d 888, 900 (8th Cir. 2009) (reversing dismissal where reliance on inherent
authority obscured the analysis of the sanction issues).
253 Chambers, 501 U.S. at 32; Degen v. United States, 517 U.S. 820, 823 (1996)(reversing sanctions based on use of inherent
power in light of ample authority under Federal Rules to manage discovery in civil suits).
254 Chambers, 501 U.S. at 50.
255 Clearvalue, Inc. v. Pearl River Polymers, Inc., 560 F.3d 1291 (Fed. Cir. 2009).
256 The ACTL/IAALS Report notes that in one survey 71% of respondents thought that “discovery is used as a tool to
force settlement.” Institute for the Advancement of the American Legal System, Final Report On The Joint Project Of The
American College Of Trial Lawyers Task Force On Discovery And The Institute For The Advancement Of The American Legal System
(“ACTL/IAALS
Report”)
9
(2009),
available
at
http://www.actl.com/AM/Template.cfm?Section=Home&template=/CM/ContentDisplay.cfm&ContentID=4008.
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Judges are asked to manage the scope of discovery, but are unable to effectively do so because of
institutional limitations on the courts. 257 Judges, at the beginning of a case, struggle to determine the
proper scope of discovery needed for both the court and the parties to flesh out each side’s position
because they know less than the parties about the underlying facts. Without effective guidance and
necessary cooperation, discovery costs soar. Accordingly, parties need a a cost-effective, workable
solution for access to relevant information. The purpose of discovery is to permit parties to access
information that will enable fact finders to determine the outcome of civil litigation. Having rules
that encourage the parties to police themselves and to focus on the most efficient means of
obtaining truly critical evidence is the best way to achieve that purpose.
Some have contended that allocating costs to the requesting party would incentivize producing
parties to run up their costs in responding to discovery requests. To the contrary, it would be
dangerous folly for a target litigant, particularly in asymmetrical litigation, purposely to increase the
costs of discovery or production in the false expectation that those costs would ever be allocated to
the requesting party. And, in more symmetrical litigation there are built in cost controls on the basis
of the classic economic theory: “What’s good for the goose is good for the gander”.
1.

Proposed Rule Amendment

We propose that Rule 26 be amended to allocate the costs of discovery to the party who
seeks the discovery:
In General. A party submitting a request for discovery is required to pay the
reasonable costs incurred by a party responding to a discovery request.
(1) Such costs include the costs of preserving, collecting, reviewing and producing
electronic and paper documents, producing witnesses for deposition and responding
to interrogatories.
(2) Each party is responsible for its own costs related to responding to Disclosure
Requirements under Rule 26.
(3) Non parties responding to Subpoenas under Rule 45 shall be entitled to recovery
of reasonable costs associated with compliance with the subpoena.
(4) The costs described in subsection (1) and (3) above shall be considered Taxable
Costs under Rule 54(d).

257 As the Supreme Court noted in Twombly, the Federal Rules were designed to allow liberal access to courts with weak
claims being weeded out as litigation progressed. However, as discovery has grown increasingly expensive and complex,
the Court noted that “[i]t is no answer to say that a claim just shy of a plausible entitlement to relief can, if groundless,
be weeded out early in the discovery process through ‘careful case management . . . given the common lament that the
success of judicial supervision in checking discovery abuse has been on the modest side.” 550 U.S. at 559.
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2.

Goals of Proposed Rule 26 Regarding Cost Allocation

The proposed Rule 26 will encourage each party to more properly tailor its discovery requests to its
discovery needs by shifting the cost-benefit decision. A requester-pays rule will encourage parties to
focus the scope of their discovery requests on evidence that is reasonably calculated to produce
relevant information from the most cost-effective source. In addition to focusing discovery
requests, proposed Rule 26 discourages a party from using discovery as a weapon to force
settlements without regard to the merits of a case; a party that pays for discovery will have no
incentive to make overly broad requests. Furthermore, proposed Rule 26 encourages cooperation
between parties to control discovery costs and provides courts with a workable standard to guide
parties through litigation.
3.

Current Rules Governing Cost Allocation

In 2006, Rule 26(b)(2)(B)258 was amended specifically to reference limitations on discovery in Rule
26(b)(2)(C) that could include cost allocation, if discovery of ESI from sources that are not
reasonably accessible were permitted. To date, district courts have seldom applied this rule to shift
costs for the purpose of permitting the discovery of inaccessible ESI for parties. Courts have
applied the amended Federal Rules to shift costs for non-parties under Fed. R. Civ. P. 45(c).259
The Committee Notes to the Rule 26 e-discovery amendments outline seven factors to review when
determining whether cost allocation is appropriate:
1. the specificity of the discovery request;
2. the quantity of information available from other and more easily accessed sources;
3. the failure to produce relevant information that seems likely to have existed but is no
longer available on more easily accessed sources;
4. the likelihood of finding relevant, responsive information that cannot be obtained
from other, more easily accessed sources;
5. predictions as to the importance and usefulness of the further information;
6. the importance of the issues at stake in the litigation; and

The Rule Provides as follows:
(B) Specific Limitations on Electronically Stored Information. A party need not provide discovery of electronically
stored information from sources that the party identifies as not reasonably accessible because of undue burden
or cost. On motion to compel discovery or for a protective order, the party from whom discovery is sought
must show that the information is not reasonably accessible because of undue burden or cost. If that showing
is made, the court may nonetheless order discovery from such sources if the requesting party shows good
cause, considering the limitations of Rule 26(b)(2)(C). The court may specify conditions for the discovery.
259 Dow Chemical v. Reinhard, 2008 WL 1968302 (S.D.N.Y April 29, 2008).
258
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7. the parties' resources.260
As David Lender’s analysis of Rule 26 notes, the Rule left many issues unresolved:
“The new rule presents a number of important questions that will need to be
resolved as courts wrestle with its meaning. For example, what does 'not reasonably
accessible' mean? Are backup tapes always 'not reasonably accessible,' and will they
become more reasonably accessible as technology changes? Can active, accessible
data ever be considered 'not reasonably accessible' because of the costs to review
such data for responsiveness and privilege? Will the new rules result in more costshifting or less cost-shifting to the requesting party?”261
The underutilization of Rule 26 in the nearly four years following the e-discovery amendment’s
effective date suggests that the Rule has not been an effective tool for courts to impose reasonable
limits on discovery. The empirical data confirms that discovery costs continue to rise and that those
costs continue to influence disposition of cases independent of the merits of the claims.
5. Appropriately Allocating the Costs of Discovery
The costs of discovery, and in particular electronic discovery, may often far exceed the value of the
information sought and even the amount in controversy, thereby forcing litigants to settle even
clearly non-meritorious claims. In other circumstances,, the allocation of costs still has a significant
impact upon discovery. As Professor Martin Redish observed, “the fact that a party’s opponent will
have to bear the financial burden of preparing the discovery response actually gives litigants an
incentive to make discovery requests, and the bigger expense to be borne by the opponent, the
bigger the incentive to make the request.”262 Accordingly, “it is all but inevitable that . . . the current
cost allocation system will result in excessive and therefore inefficient discovery even where the
discovering party does not consciously intend the discovery to be abusive.”263
Requiring requesting parties to bear the costs of discovery deters the natural tendency of litigants to
draft discovery requests as broadly as possible, in the knowledge that such requests are not only
“virtually free” to the requesting party, but will result in significant costs to the responding party.
For example, the “predictable allocation of costs” resulting from the Texas discovery rule “has
helped reduce the overbroad nature of many requests” in the state.264 At earlier Rules Committee
discovery conferences such as at Fordham Law School, counsel and judges familiar with the
experience in Texas following adoption of the “Texas rule” recounted its positive impact on keeping
discovery within reasonable bounds.
By mandating cost shifting, the rule we propose would specifically enforce the notion of
proportionality in the Federal Rules by requiring the requesting party to carefully consider the
cost/benefit of discovery requests and narrowly tailor them to the needs of the specific dispute. An
advantage to such a rule is that it is consistent with the fundamental principle that each party must
See David Lender, Shifting Under the New Rules: Is the Landscape Changing?, Federal Lawyer, Aug. 2007, at 4.
Id.
262 Redish II, supra note 33, at 603.
263 Id.
264 Thomas Y. Allman, The Need for Federal Standards Regarding Electronic Discovery, 68 Def. Couns. J. 206, 209 (2001).
260
261
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bear the “ordinary burden of financing his own suit.”265 Placing, by cost sharing, financial
responsibility upon the requesting party for seeking information beyond the scope of what is
reasonable in the case at hand is not a new approach. Courts can, but do not often enough, strike a
balance between the likely benefit of the proposed discovery and the burden of production and
require that producing parties pay some or all of the extraordinary costs associated with that
production.266
Such a change in cost allocation procedure would not only induce greater efficiency; it would
comport more appropriately with established precepts of economic justice: “If one strips away the
long accepted assumption as to how the American system allocates costs among litigants, the actions
of the parties to a lawsuit in the discovery process would be most appropriately seen as analogous to
a quasi-contractual relationship between the adversary litigants. Under the theory of quantum meruit, a
party to a quasi-contract is legally entitled, as a matter of fundamental principles of economic justice,
to be reimbursed for any benefit he confers on another person at that person’s expressed or implied
request….[I]t is [therefore] morally untenable to allow the requesting party to retain the benefit of its
opponent’s labor without, at the very least, reimbursing the costs of discovery incurred by the
producing party.”267
a.

Rationale for Payment of Discovery Costs by Requesting
Parties

The Federal Rules should encourage parties to pursue discovery at the lowest cost and in the least
burdensome manner possible to obtain the evidence necessary for the fact finder to determine the
case on the merits. Discovery rules should not provide weapons for parties to force settlements not
justified by the merits. As Redish and McNamara state: “Subsidization—through allocation of the
total costs to the responding party—renders discovery costs a complete externality, and removes all
incentives for litigants to limit the scope of their requests.”268 A "requester-pays rule" would help
achieve those results. A party who benefits by making a claim or raising a defense is in the best
position to decide if information is worth the cost of obtaining it. A requester-pays rule will
encourage focused requests designed to obtain that information necessary for the just adjudication
of the issues without the excessive costs currently experienced. “The externalization of discovery
costs, accomplished through the defacto hidden litigation subsidy caused by our current model of cost
allocation, incentivizes what can most appropriately be labeled ‘excessive discovery.”269
b.

Placing Burden on Party Seeking Information

Section (a) of proposed Rule 26 helps remedy current problems with properly limiting discovery and
controlling costs. Putting the financial burden on the party seeking the information encourages
parties to self-police discovery. The current approach allows the requesting party to make overly
broad requests without consequence and to impose cost and burden on an adversary to increase the
Eisen v .Carlisle & Jacquelin, 417 U.S. 156, 179 (1974).
See, e.g., In re Estate of Amijo, 31 P.3d 372, 378 (N.M. 2001); Berrie v. Berrie, 457 A.2d 76, 80 (N.J. Super. Ct. Ch. Div.
1983).
267 Martin H. Redish & Colleen McNamara, Back to the Future: Discovery Cost Allocation and Modern Procedural Theory, Paper
delivered at conference at Searle Center, Northwestern University School of Law on “Finding the Balance between
Benefit and Cost: A Public Policy Roundtable on the Federal Rules of Civil Procedure” 6-7 (April 21-22, 2010).
268 Id. at 33.
269 Id. at 34.
265
266
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chances of resolving the case without regard to ability to prove the merits. The risk that a requesting
party will receive "bounce-back" requests also seeking excessive information has not been enough to
prevent excessively expensive and burdensome discovery and, of course, is of no use in
asymmetrical litigation, where the requesting party, with few records, has little to risk from a
“bounce-back” request.
c.

Encouraging Cooperation in Discovery.

Adoption of a requester-pays rule will create incentives to attain the goal of Rule 1: "the just, speedy,
and inexpensive determination of every action and proceeding." The current rule increases costs,
lengthens the time to resolve cases and too often forces results not justified by the merits
Previous amendments to the Federal Rules sought discovery cooperation among litigants to avoid
disputes and to promote efficient discovery. Although the Rules create a context for cooperation by
requiring parties to meet and discuss discovery early in the case, the Rules do not provide
meaningful incentives for cooperation absent court involvement and direction.
A requester-pays rule would strongly encourage cooperation. Such a rule gives both parties an
incentive to work together to obtain discovery needed to resolve the merits of the case in the
cheapest, quickest way possible. Cooperation reduces the volume of discovery and allows the courts
to better carry out their duty of deciding cases on the merits.
We wish to emphasize that we are under no illusions that a “requester pays” rule perfectly aligns
costs and incentives. This is an extremely complicated matter. However, the present rules do not
even approximate the objective of having parties bear the true cost of their behavior, which would
align the costs and incentives; by contrast, the proposed rule dramatically moves in that direction.
Thus, while it may not be a perfect solution, it is the best available, and its benefits would be
enormous.
V.

CONCLUSION

LCJ, DRI, FDCC, IADC, and the many defense trial lawyers and corporate counsel who contributed
to the preparation of this paper commend the Rules Committee for undertaking the present review
of the Federal Civil Rules and for inviting our participation in this important work. We submit this
White Paper summarizing our views on the major problems in civil litigation facing federal courts
now and in the future. We suggest meaningful amendments to the Rules to help solve these
problems. We look forward to continued participation in the Committee’s efforts.
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I.

Introduction

This Comment is respectfully submitted to briefly summarize for the Standing Committee the
proposals for amendment of the Rules of Civil Procedure in the attached White Paper1 and the
policy rationale for those proposals. We congratulate the Standing Committee and the Civil Rules
Advisory Committee on the very successful 2010 Litigation Conference - the first step in a renewed
effort to right the balance of the Federal Rules in order to optimize socially responsible, productive
behavior and to improve the accuracy and efficiency of litigation in the Federal Courts. Our
members appreciate the opportunity to have participated in the Litigation Conference and to submit
this Comment. The Committee’s further exploration of these very important issues will continue to
have our strong support and involvement.
II.

The Substantive-Procedural Intersection: Refocusing the Debate

Rule 1 expressly recognizes that the primary goal of the federal procedural system is the fair,
efficient and accurate adjudication of claims. This commitment underscores the drafters’ recognition
of the essential intersection between the procedures that are adopted in the Federal Rules and the
vindication and protection of the underlying substantive law being enforced. Procedural rules do
not exist in a vacuum. If structured improperly, they will inevitably have a distorting impact on the
implementation of substantive social and economic policies well beyond the four walls of the
courtroom. Yet the indisputable fact that procedural law is inherently concerned with advancement
of the goals of the substantive law being enforced has all too often been neglected in recent
controversies about the structure of the Federal Rules. At times, it seems as if the primary objectives
of the Rules are internal consistency for its own sake or compatibility with a certain set of internally
generated and insufficiently explored procedural norms.
Modern practice, moreover, has undermined the promise of accurate, efficient, and inexpensive
litigation, casting doubt on the ability of the procedural system to further the substantive goals of
the law. Maintaining rules or interpretations of the rules that were developed under assumptions
that are no longer correct can lead to perverse results, such as inhibiting productive behavior rather
than encouraging it. When that happens, either the rule or its interpretation should change.
Lawyers for Civil Justice, DRI, Federation of Defense & Corporate Counsel, International Association of
Defense Counsel, White Paper, Reshaping the Rules of Civil Procedure for the 21st Century: The Need for Clear, Concise
and Meaningful Amendments to Key Rules of Civil Procedure (May 2, 2010) at 7-8, 18-20, available at
http://civilconference.uscourts.gov/LotusQuickr/dcc/Main.nsf/$defaultview/888E977DFE7B173A852577
1B007B6EB5/$File/Reshaping%20the%20Rules%20for%20the%2021st%20Century.pdf?OpenElement
[hereinafter “White Paper”].
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In contributing to the renewed debate over the scope and structure of the Federal Rules, we hope to
refocus the inquiry on the issue with which any system of procedural rules must be primarily
concerned: the extent to which that system either effectively implements and enforces, or distorts
and undermines, the underlying substantive law.
A. The Purpose and Function of the Judicial System
The law’s concern with advancing substantive goals is frequently neglected in debates over rule
amendments that more often focus on a particular area or problem. It is as if the primary objectives
are internal consistency or compatibility with a certain set of discrete or indigenous norms. For
example, much of the ferment over the recent U.S. Supreme Court decisions in Iqbal 2 and Twombly3
is driven entirely by certain perceptions of the internal norms of the Federal Rules of Civil
Procedure and the rule making process. The criticisms of these cases largely are that the cases:
“have changed the meaning of FRCP 8 outside of the Rules Enabling Act process;
undercut the trans-substantive aspirations of the procedural system; breached the
procedure-evidence divide inappropriately; will result in idiosyncratic trial court
judgments based on bias and caprice; and have imposed an unworkable if not
incomprehensible standard of plausibility on pleadings.” 4
What is remarkably absent from this list of objections is whether the Court’s cases are sensible,
given the substantive objectives of the law. Similarly, much concern has been expressed that raising
the pleading bar may disadvantage some plaintiffs, but only rarely has the debate considered the
beneficial or perverse effect on primary behavior.5 Obviously, legal regulation of litigation behavior
is important, but the analysis must not ignore the fact that litigation behavior must serve the
substantive objectives of the law. The issue for the law and rule maker is how to optimize the
substantive objectives of society – in other words, how to optimize socially responsible productive
behavior.
The implications of these points are painfully clear in the debate that has followed the Iqbal and
Twombly decisions. The debate has largely proceeded as if the only issue is whether someone who
wishes to air a complaint has access to a courtroom to do so. It neglects that litigation also imposes
costs on defendants -- often astonishing costs. Every time an undeserving plaintiff imposes such
costs a wrong is done through depriving a deserving defendant of its assets by having to defend
against unjustified allegations. Yet the current debate neglects the fact that defendants routinely are
wrongly forced to defend and, too frequently, even to settle non-meritorious cases. To drive proper
behavior, both issues need to be considered.
While we need to address the risk of an error against a plaintiff, we must likewise address the harm
done to innocent individuals, such as shareholders and other stakeholders, when defendants are
2
3

Ashcroft v. Iqbal, 556 U.S. ---, 129 S. Ct. 1937 (2009).
Bell Atlantic Corp. v. Twombly, 550 U.S. 544 (2007).

See, e.g., Ronald J. Allen & Alan E. Guy, Conley as a Special Case of Twombly and Iqbal: Exploring the
Intersection of Evidence and Procedure and the Nature of Rules, -- Penn St. L. Rev. – (forthcoming 2010), available at
SSRN: http://ssrn.com/abstract=1589732. See also White Paper at 7-8, 18-20.
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5

See White Paper at 3-5
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forced to defend against spurious allegations. Nor can we overlook the harm done to the public at
large as these costs are passed on to consumers. Indeed, wage earners are especially hard hit by
increased prices and limited availability of goods and services caused by unjustifiable litigation costs.
In sum, the legal system’s primary task is to optimize productive behavior. This requires a clear
recognition that there are several decisions in litigation that matter. Mistakes against deserving
plaintiffs are a cost, but so too are mistakes against defendants; and just as there can be correct
decisions for plaintiffs, there can be correct decisions for defendants. Most importantly, that
complex mix of decisions should be constructed to set optimal incentives for what really matters—
which is responsible, productive primary behavior. Procedural rules, like all other forms of
regulation, are instrumental to that task.
B. Rules of Procedure Must Adjust to the Dynamics of Modern Litigation
The original drafters of the Federal Rules knew that procedural rules can encourage socially
beneficial primary activity. Indeed, perhaps the single most important motivation for the
development of the 1938 Rules was the recognition that plaintiffs were systematically being
disadvantaged. This meant that defendants were not bearing the true cost of their behavior. Harms
could be imposed on individuals who had no effective recourse, which allowed costs to be
externalized to the public at large, giving rise to socially perverse incentives. The Federal Rules were
designed in part to address this problem by removing the barriers to entry so that deserving
plaintiffs had access to the courts. Another assumption underlying the original Rules was that
discovery and trial could be relatively cheap and efficient. If a pleading regime imposed unnecessary
costs, it was perfectly sensible to change the pleading regime to reduce costs and facilitate the cheap
and efficient resolution of disputes through discovery and trial. 6 This increases the probability that
people will bear the true cost of their behavior, and thus optimizes the incentives for socially
responsible primary behavior.
However, things change. The system has become enormously expensive and burdensome, and
individuals have learned to game it. One of the primary issues today is the ability of a well-organized
and well-funded plaintiff’s bar able to take strategic advantage of the costs of litigation to obtain
unjustified payouts to it and its clients. Each time a deserving defendant wrongfully loses a case or
settles because of the risk of ruinous litigation costs, the public at large suffers and the substantive
goals of the law are undermined. In light of the way that things have changed from the 1930s, it is
not only justifiable for the law and rules to take such matters into account, it is socially perverse not
to do so.
III.

Empirical Data Shows the Litigation System is Costly and Inefficient

A. Data from Various Studies
U.S. litigation transaction costs are a significant cost of doing business. A recent survey of Fortune
200 companies found that in 2008, the 36 companies responding spent an aggregate $4.1
billion on U.S. litigation – not including judgments and settlements or internal costs such as
information technology to store and retrieve information for litigation and employee time spent
6

See White Paper at 6-8.
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attending depositions and responding to discovery requests. 7 On average, for each dollar of global
profit earned, companies spent 16 cents to 24 cents on U.S. litigation in 2008, according to a
subsequent analysis of the survey data. 8 Moreover, outside U.S. litigation costs have increased
rapidly, at an average rate of 9 percent each year between 2000 and 2008. 9 In-house costs have
remained constant over this period.10
Despite its high price tag, the U.S. legal system is extremely inefficient. Various studies have found
that roughly 60 percent of U.S. tort costs are consumed in transaction costs, with only 40 percent
benefiting the actual claimant. 11 These studies suggest that for each dollar awarded in settlement or
judgment, “it is reasonable to assume that a dollar of legal and administrative expenses is incurred.
In other words, for society to use the tort system to transfer money to claimants is analogous to a
person using an ATM at which a withdrawal of $100 results in a service fee of $100.” 12
Overbroad and expensive discovery procedures appear to contribute significantly to the problem.
For example, the survey of Fortune 200 companies found that resources spent on extensive
discovery do little to aid the fact finder, as the ratio of pages discovered to pages entered as exhibits
at trial is as high as 1000/1. In 2008, on average, 4,980,441 pages of documents were produced in
discovery in major cases that went to trial – but only 4,772 exhibit pages were actually marked. 13
Whatever marginal utility may exist in undertaking such broad discovery is overwhelmed by its costs.
For the years 2006-2008, the average company paid an average per case discovery cost of
$621,880 to $2,993,567. 14 Companies at the high ends during the same years reported average
7

Lawyers for Civil Justice et al., Litigation Cost Survey of Major Companies 8 fig.4 (2010), available at
http://tinyurl.com/LitCostSurvey-Major-Companies [hereinafter “Litigation Cost Survey”].
8
Letter from Henry Butler to The Honorable Lee H. Rosenthal, et al., June 2, 2010, available at
http://civilconference.uscourts.gov/LotusQuickr/dcc/Main.nsf/h_Discussion/0DEC29D460FD45DA8525773700464
8DB/?OpenDocument [hereinafter “Butler letter”]. The information in the Butler letter was developed by the
Northwestern University Law School Searle Center on Law, Regulation & Economic Growth in response to
questions raised by participants at the May 2010 Conference on Civil Litigation at Duke Law School.
9
Litigation Cost Survey at 8. Annual outside litigation costs averaged $115 million per survey respondent in 2008,
up from $66 million in 2000. Id. at 7 & 8 fig.4. For the 20 companies providing data on this question for the full
survey period, average outside litigation costs were $140 million in 2008, up from $66 million in 2008.
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Id. at 8.
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discovery costs ranging from $2,354,868 to $9,759,900 per case. 15 Despite these costs and the
limited marginal utility of the amounts of information recovered, courts almost never allocate costs
to equalize the burden of discovery or as an incentive for seeking only discovery that is anticipated
to yield value. 16
B. Impact on the Economy
Large companies are frequently assumed to be deep pocket defendants that can readily absorb
litigation expenses (and the corollary assumption is often that since corporate defendants can
supposedly “afford it,” there is no reason to change the system). With U.S. litigation expenses
representing an average 16 cents to 24 cents of each dollar of profit earned,17 it is perverse public
policy to waste that money by allowing systemic inefficiencies to go unaddressed. Fixing the
problems to truly facilitate the “just, speedy and inexpensive” resolution of actions would free up a
significant amount of corporate revenues that could be used productively to create jobs, to lower
prices of products and services, to invest in research and development of new products and services,
to contribute to partnerships with local communities, and to increase shareholder returns, among
other uses.
More importantly, corporate defendants are not the only ones on which these excessive litigation
costs fall; inevitably, many of these costs will be passed on to consumers and taxpayers in the form
of higher prices and decisions to forego promising areas of research, to withdraw products and
services from the market, and to relocate jobs and other corporate investments to jurisdictions with
more efficient and cost-effective civil justice systems. 18
This is of particular concern in the 21st century global economy. As a percent of revenue, multinational company respondents to the Fortune 200 survey spend a disproportionate amount on
litigation in the United States compared with their expenditures in foreign jurisdictions. Depending
on the year, relative U.S. costs were between four and nine times higher than non-U.S. costs. This
disparity will inevitably influence decisions by corporations about where to invest their resources.
Global competition for foreign investment is increasing, and the changing dynamics of the global
economy are affecting the United States’ ability to remain a leader in this area. 19 The International
Trade Administration at the U.S. Department of Commerce has found that “many foreign investors
view the U.S. legal environment as a liability when investing in the United States.” 20
Such an outcome contributes to the growing recognition that “rather than being just an incremental
part of doing business, the mere threat of legal action can seriously — and sometimes irrevocably —
15
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damage a company,” thereby “making it harder to manage legal risk in the US than in other
jurisdictions.” 21 This perception has had significant consequences with regard to America’s
competitiveness in the global market. As a report by the Committee on Capital Markets noted,
“[f]oreign companies commonly cite the U.S. class action enforcement system as the most important
reason why they do not want to list in the U.S. [securities] market.” 22 Similarly, the President’s
Export Council has recently observed that American courts “have gained the reputation around the
world as venues for abusive, lengthy, and excessively costly litigation.” 23
If U.S. litigation costs are significantly higher than other countries, and the situation is left
unchecked as economic differences between countries narrow, the United States will be unable to
compete effectively in the global marketplace.24
IV.

Prior Attempts to Solve Systemic Federal Litigation Problems Have Not Succeeded

A.

Discovery Problems Continue to Overwhelm the Merits of Disputes in the Federal
System
“Excessive discovery and evasion and resistance to reasonable discovery requests pose
significant problems. … [T]he spirit of the rules is violated when advocates attempt to use
discovery tools as tactical weapons rather than to expose the facts and illuminate the issues
by overuse of discovery or unnecessary use of defensive weapons or evasive responses. All
of this results in excessively costly and time consuming activities that are disproportionate to
the nature of the case, the amount involved or the issues or values at stake.” 25

This quotation is not from some recent submission to this Committee on the state of federal civil
litigation in 2010. It is the opening paragraph of the Advisory Committee Note to the 1983
Amendments to Rule 26. These amendments were adopted more than a quarter of a century ago to
address growing problems that threatened the viability of effective dispute resolution in the federal
system. Since the 1983 amendments, one set of additional amendments has followed another at a
pace unheard of in preceding years. In 1993, there was a set of further substantive amendments,
another set in 2000, then still more amendments in 2006 specifically to address the exploding
problems surrounding e-discovery. Four times since the pronouncement in the 1983 Advisory
Note, this Committee has recommended substantial revisions to the Federal Rules to prevent the
scope and cost of modern litigation from outstripping the federal system’s ability to deliver on the
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fundamental premise of the Federal Rules – the “just, speedy, and inexpensive determination of
every action.” 26
One of the common themes through nearly thirty years of Rule revisions has been increased judicial
management of discovery by the federal courts. This Committee has relied on judicial management
to address the growing inability of courts and litigants to reach and resolve cases on their merits.
Rule 16, for example, was amended in 1983, 1993 and 2006 to increase judicial supervision and
control discovery. The 1983 amendments included express references to proportionality to focus
the federal courts’ efforts. Both this change and the 2000 amendment changing the scope of
attorney-managed discovery from “relevant to the subject matter involved in the pending action” to
“relevant to the claim or defense of any party” were seen as controversial and revolutionary.
Notwithstanding these frequent and, at the time, supposedly dramatic changes, the opening
paragraph of the Advisory Note to the 1983 Amendment to Rule 26 still describes the problems that
confront civil litigation in 2010 as accurately as it did 27 years ago.
B.

Judicial Management Alone Cannot Solve the Problems Facing the Federal Civil
Justice System

Despite the many rounds of Rules amendments recounted above, the U.S. Supreme Court declared
recently that it is a “common lament that the success of judicial supervision in checking discovery
abuse has been on the modest side.” 27 Past amendments and increasing reliance upon judicial
management have not resulted in the fundamental improvements to the federal judicial system that
are necessary to allow the courts to once again decide cases on their merits. This is so for a number
of compelling and inter-related reasons.
• The Rules as they currently exist permit an unnecessarily broad scope of discovery. Rule 26
(b)(1) provides that the “parties may obtain discovery regarding any non-privileged matter that is
relevant to any party’s claim or defense….”28 That standard is further broadened by providing that
“[r]elevant information need not be admissible at trial if the discovery appears reasonably calculated
to lead to the discovery of admissible evidence.” 29 The breadth of discovery is underscored by
allowing, “for good cause,” the discovery of “any matter relevant to the subject matter involved in
the action.”30
• Equally important, judicial management is problematic because it is difficult for the trial
judge to know at the outset that requested discovery is abusive, harassing, irrelevant, or too
burdensome and expensive. When the court balances these concerns against the policy set forth in
Rule 26, more often than not, the balance is deemed to weigh in favor of broad discovery.
• The problems created by the broad scope of discovery are accentuated by Rule 8, which has
been interpreted as permitting a litigant to proceed with only the barest of allegations. Absent some
26
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factual allegations to set the context of the case, the trial judge may struggle to understand the limits
of relevant discovery. Indeed, without a clear sense of what the litigation is about at an early stage,
the trial judge is not well-situated to manage the litigation in an efficient and inexpensive way.
Instead, the trial judge’s efforts to manage discovery are typically directed to effectuating the breadth
of Rule 26. This is not surprising because that is the outcome that the current language appears to
require. Although trial judges are empowered to manage litigation, and to limit discovery, the Rules
do not offer clear, workable standards for doing so. As a result, judicial efforts to employ the tools
that exist to manage the litigation have been inadequate to stem the current crisis, despite the best
efforts of a very competent bench.
• Practical and institutional limitations impede the federal courts’ ability to effectively manage
discovery at the trial court level. Judicial resources are spread thin and getting thinner. Meanwhile,
litigation is growing more and more complex. E-discovery has added a whole new level of
complexity, to large as well as run-of-the-mill cases. The pace of technological advancement
promises to make complexity a constant issue going forward.
• Decisions regarding discovery are interlocutory rulings and rarely subject to appellate review.
When they are reviewed, the standard of review is highly discretionary.31 Appellate review of a trial
judge’s supervisory rulings, those that involve supervision of the docket, the timing and extent of
discovery, and related issues, receive the highest deference. Many appellate advocates would
characterize the trial court’s discovery rulings as virtually unreviewable unless coupled with
draconian sanctions for failure to comply. Such aberrant cases are often the only ones in which
discovery rulings form the basis for an appeal. Routine decisions regarding the timing and limits of
discovery typically do not make their way through the appellate courts for decision. As a result, the
appellate decisions that are issued do not give trial courts guidance regarding the parameters and
correct interpretation of the Discovery Rules, or the use of available judicial management tools.
• Appellate decisions involving a challenge to the trial court’s discovery rulings frequently
invoke the language in the Rules embodying a “broad spirit” of discovery to overturn a trial judge’s
efforts to limit discovery. 32 Thus, absent a change in the Rules, the available judicial management
tools may continue to be invoked far less often than necessary to achieve the goal of Rule 1.
• Ad hoc judicial management via case-by-case resolution inexorably forces litigants to
approach cases from the “lowest common denominator” perspective. Private litigants, unable to
predict which decisional rule might apply to their case, must conform their discovery responses to
the broadest rule. As just one example, legal publications are littered with declarations that litigation
holds are automatic and mandatory in every case following the recent Pension Committee opinion.33
This is so despite the fact that this Committee amended the Rules with respect to electronic
discovery only four years ago and did not choose to put such an express obligation in the Rules.
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• Litigants’ incentives are fundamentally misaligned in a system where all of the costs of
discovery are borne by the responding party. Requesting parties gain tactical advantage from broad
requests. This is especially true in the era of electronic discovery, where even facially reasonable
requests threaten litigation costs that force resolution of disputes on bases other than the merits.
Similarly, requesting parties need not make a reasoned decision respecting the marginal utility of
their requests. The “respondent pays system” begets the broadest possible discovery demands
which result in substantial costs but pose limited prospects of uncovering useful information.
Indeed, as studies presented at the Duke Conference show, as many as 1000 pages of documents are
produced for every page that gets marked as a potential trial exhibit. 34
C.

The Need for Reevaluation of Key Federal Civil Procedural Rules

The Rules Committee has wrestled with the systemic problems posed by the explosion in the
amount and complexity of civil litigation for almost thirty years. It has amended the Rules
repeatedly and attempted to finely balance the scales. It has looked to judges to get more involved
and for litigants to shoulder more of the burdens of making the system work. But the concerns of
the Advisory Committee from 27 years ago remain and, indeed, are more pronounced and
compelling than ever. It is time to recognize the limitations of judicial management, cooperation
and good intentions. The incentives of the federal civil justice process should be realigned, through
Rules that impose realistic and definite requirements on pleadings, limits on discovery, guidelines for
preservation of information, and standards for allocating costs. Nothing short of such systemic
change will fulfill the promise and premise of the just, speedy and inexpensive resolution of civil
disputes.
V.

Solving Systemic Problems Codified by the Current Federal Civil Rules

A.

The Rules Should Implement the Pleading Standard of Twombly and Iqbal

Pleading should not allow litigants to defer identification of issues and even claims until after
discovery, allowing frivolous cases to impose unwarranted and costly burdens on the courts and
litigants. Currently, Rule 8 imposes no meaningful hurdle to instigation of a civil action that
automatically imposes tremendous burdens on a defendant to preserve extensive information
potentially relevant to a claim sketched out only in broad allegations. Discovery often proceeds
without any judicial determination as to the facial sufficiency of the claims asserted, and thus without
any tether to constrain the substantial consumption of time and resources discovery entails.
In complex litigation, the consensus has been to require more particular pleading standards so that
cases do not proceed to discovery unless the allegations meet a certain manageable threshold of
particularity and plausibility. Examples include: Rule 9(b), the Ninth Circuit Judicial Conference’s
1955 proposal, Admiralty Rule E(2)(a), Leatherman and Swierkiewicz, the Private Securities Litigation
Reform Act, the “Y2K” Act, and Local Patent Rules. 35 In each of these instances, the perception
that litigation became too costly, complicated, burdensome, and underutilized was met with
proposals to require greater specificity in pleading as a cure. Applying that same discipline to the full
range of civil cases filed would achieve efficiencies while imposing only slight (and justifiable,
reasonable) burdens on legitimate litigants.
34
35
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We propose amendments primarily to Rule 8 – but also to Rules 9, 12 and 65. 36 These amendments
implement the pleading standards currently in successful and non-controversial use in many
categories of cases and apply them to all civil actions. Our proposal also includes a stay of
discovery, a procedure that has proved successful under the Private Securities Litigation Reform Act,
pending resolution of a challenge to the sufficiency of a pleading through a motion to dismiss, for
more definite statement, or for judgment on the pleadings. The essence of our proposed
amendment would implement the Twombly-Iqbal standard as follows: “. . . a short and plain
statement, made with particularity, of all material facts known to the pleading party that
support the claim, showing creating a reasonable inference that the pleader is plausibly entitled
to relief . . . .” and would define “material fact” as “. . .one that is necessary to the claim and
without which it could not be supported.” 37
B.

Clear, Concise and Limited Discovery Rule Amendments are Required

With the expansion of the scope of discovery and elimination of good cause for document requests
in 1970, discovery has expanded exponentially. The discovery rules alone have been amended at
least seven times since 1970, but these amendments have not kept pace with the explosion of
information sources and litigation. Abuse, misuse, costs, and burdens of discovery have reached
new heights.38 The reasons for these excesses are myriad but include the breadth of permitted
discovery coupled with the lack of specific guidance on discovery limits in the Rules themselves;
unrealistic reliance on judicial intervention to control discovery; and a failure to recognize and
enforce the principle of proportionality in discovery.39
Judicial intervention, a long-favored mechanism for limiting discovery, has proved insufficient under
the current rules, as discussed above. No matter how well intentioned, competent, and hard
working judges may be, judicial management alone cannot fix the problem. The Rules and, in
particular, the Discovery Rules, are designed to be self-executing – to be applied by the parties to
guide their actions and avoid disputes. When that framework fails to resolve disputes, the Rules do
not provide judges enough concrete tools to manage and to limit discovery effectively. Moreover,
reliance on judicial intervention arguably contributes to the rising costs of discovery, as parties are
forced into court to resolve disputes rather than resolving the issues themselves in accordance with a
self-executing framework provided by the Civil Rules. 40

36

See White Paper at 6-10.
See White Paper at 8-10.
38
See White Paper at 20-23.
39
Moreover, plaintiffs’ ability to externalize costs to defendants results in perversely incentivizing and subsidizing
counterproductive behavior. See, supra 4-5; Martin H. Redish & Colleen McNamara, Back to the Future: Discovery
Cost Allocation and Modern Procedural Theory (May 10, 2010), available at http://ssrn.com/abstract=1621944.
40
See White Paper at 20-25.
37

10

The existing Rules lack sufficient clarity, thereby failing to define adequately the reasonable borders
of discovery in general and electronic discovery in particular. A major contributor to this lack of
clarity is the all-too-frequent incorporation of unduly broad and ambiguous standards to govern and
limit discovery. Indeed, on occasion, the Rules fail to include any standards at all. Rule 26(b)(2)
provides a particularly salient example of ambiguous standards, as explained by the ACTL/IAALS
Report: “The Rule, in conjunction with the potential for sanctions under rule 37(e), exposes litigants
to a series of legal tests that are not self-explanatory and are difficult to execute in the world of
modern information technology.” 41 What is required is to limit the scope of discovery to nonprivileged, proportional information that would support proof of a claim or defense.42
Rule 34, on the other hand, is a rule without limits, at least those necessary to adequately control
increasingly severe discovery problems. Despite this rule’s major role in the expansion of ediscovery, specific and concrete limitations as to the number of requests or custodians allowed have
not been established.
Instead, parties make all manner (and number) of broad and
disproportionately burdensome requests, leaving the producing party with limited recourse, namely
seeking expensive and often delayed judicial intervention subject to the interpretation and
application of ambiguous and unhelpful standards. Concrete, self-executing standards and
limitations must be incorporated in the Rules to require parties to efficiently (and inexpensively)
resolve common issues amongst themselves. 43 Proposed limits include: limiting document requests
to 25 in number, to 10 custodial or information sources, and to two years prior to the complaint in
time.44
The Rules fail to highlight the value of proportionality and its purpose, namely to “guard against
redundant or disproportionate discovery” 45 and accordingly parties and courts have been slow to
embrace the concept. Although proportionality traditionally has been honored more in the breach
than in the observance, recently it has experienced something of a renaissance – at least in concept.
Proportionality, for example, was a major pillar of the ACTL/IAALS proposed principals for
addressing discovery. 46 Moreover, Judge Rosenthal recently recognized the integral nature of
proportionality and its tie to the proper scope of discovery in Rimkus Consulting Group, Inc. v.
Cammarata. 47 With this recent rejuvenation of proportionality in mind, the Committee must
seriously consider its specific incorporation into the Civil Rules. 48
C.

The Rules Must Address Preservation of Information

The failure of the Rules (and particularly the 2006 e-discovery amendments) to define a litigant’s
duty to preserve electronically stored information (ESI) creates uncertainty for litigants that often
41
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results in satellite litigation unrelated to the merits of the underlying case. Courts decide disputes
about a party’s compliance with preservation obligations on a case-by-case basis rather than
according to a standard clearly specified in the Rules. A litigant that missteps as to a “litigation
hold” or some other aspect of the complex process of information retention can easily find itself
defending allegations of obfuscation and misconduct unrelated to the merits of the underlying
dispute. 49
Absent a clear Rules-based standard, a risk averse litigant may incur extraordinary expenses in an
attempt to meet the most stringent requirements articulated by the handful of federal judges who
take admirable care to articulate their view of the proper scope of a litigant’s preservation
obligations. The perceived alternative is to face costly sanctions for failing to preserve ESI. Indeed,
the mere allegation that a litigant has failed to comply with ad hoc preservation obligations imposes
substantial burdens – including reputational harm. There is no logical reason to continue to impose
this burden on American companies that, by the very nature of their business, can expect to litigate
frequently in federal courts. This is an area that cries out for a uniform national standard.
Providing rules directly addressing preservation will permit courts to approach the effects of any
willful failure to preserve information in a more structured and uniform procedural environment.
We propose amendments to Rule 37(c) to permit spoliation sanctions only where willful conduct for
the purpose of depriving another party of the use of the destroyed evidence results in actual
prejudice to the other party. 50 A clear rule is needed to counteract the inconsistency of requirements
established by various courts, some of which even have imposed sanctions for negligent
preservation.
Preservation should also be directly addressed in Rule 26. 51 Ultimately the ancillary litigation related
to “litigation holds” is a product of an alleged failure to preserve ESI that would have been subject
to disclosure in litigation. Proposed Rule 26(h) and related amendments will restore uniform
national procedures that are designed to introduce certainty into preservation decisions by parties
and consistency in analyses and decisions by courts.
D.

The Rules Must Confront Runaway Discovery Costs

Discovery costs continue to spiral upward because past amendments to Rule 26 have not tackled a
core design flaw of the Federal Discovery Rules: unless the parties share discovery burdens
(including costs), incentives to conduct targeted and efficient discovery are absent. In litigation
involving two similarly situated litigants with equal resources, incentives to conduct reasonable
discovery exist to avoid so-called “mutually assured destruction” by discovery. In many other cases,
however, (particularly asymmetrical cases), no such incentives exist and the Rules provide none.
Instead, the current Rules allow discovery to be used as a weapon in the requesting party’s arsenal to
impact the outcome of a case irrespective of the merits. The party with a limited risk of having to
produce large volumes of data requests substantial volumes of information (including information
that can be very expensive to collect and to review) in an effort to force opposing parties to consider
settlement. Rather than deciding to settle after a fair and practical examination of the merits of a
particular case, the responding parties instead opt to settle to avoid expensive and protracted
49
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discovery. Early settlement demands often reference the high cost of discovery as a basis to
encourage settlement and to avoid the expenditure of hundreds of thousands or millions of dollars
in discovery costs.52
For that reason, we propose an amendment to Rule 26 that would require that each party pay the
costs of the discovery it seeks. 53 A requester-pays rule will encourage parties to focus the scope of
their discovery requests on evidence that is reasonably calculated to provide relevant information
from the most cost-effective source. Such an amendment would eliminate the illegitimate use of
discovery requests to force settlements without regard to the merits of a case, as a party that pays for
discovery will have greatly reduced incentives to make overly broad requests. A requester-pays rule
would force litigants to analyze the merits of their claims and defenses at an earlier stage of litigation,
rather than waiting until after months of unfocused discovery to “figure it all out.” Such a rule
would also encourage cooperation between parties to focus discovery to obtain only that
information necessary for the just and full adjudication of the issues. 54 More importantly, as
discussed above, requiring parties to bear the true cost of their behavior is the best general solution
to optimizing behavior.55
VI.

CONCLUSION

LCJ, DRI, FDCC, and IADC respectfully submit this Comment in the hope that it will assist the
Committee in sorting through the many issues and ideas presented at the 2010 Litigation Conference
for improving the Rules and practice in the Federal Courts. We commend the Committee for
undertaking the present review of the Federal Civil Rules and for inviting our participation in this
important work. We look forward to continued participation in the Committee’s efforts.
Respectfully submitted,
Lawyers for Civil Justice
DRI - The Voice of the Defense Bar
Federation of Defense & Corporate Counsel
International Association of Defense Counsel
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I.

History and Overview

In 1980, Congress enacted The Medicare Secondary Payer Act (MSPA)
[42 U.S.C. §1395y(b)] which designated Medicare as a secondary payer to group
health plans, liability insurance and self-insurance and worker‘s compensation
programs in cases where such plans might have financial liability for medical
payments. As a secondary payer Medicare will pay conditionally, subject to later
reimbursement in the forms of settlement, judgment or awards and other payment
[1395y(b)(2)(A)(ii)]. There were several modifications and amendments to the
statutory scheme to deal with issues relating to payments, and there was some
conflicting jurisprudence relating to the scheme, but ultimately the United States
by the Centers for Medicare and Medicaid Services (CMS) was empowered to
pursue damages against any entity which might be primarily responsible for
reimbursement of Medicare after settlement of a claim. [42 USC 1395y(b)(2) (b)
(ii); 42 CFR §411.24(b), (h); United States v Baxter International, 345 F. 3rd 866
(11th Cir. 2003), cert. denied 124 S. Ct. 2907 (2004).]
Notwithstanding the statute and its grant of rights to CMS to take action to
collect reimbursements, failure to reimburse Medicare became common place as
no practical method of either reporting or enforcement of payments for medical
care or settlements existed. Medicare was, and is, a notoriously slow and
challenging bureaucracy, and Defense interests, in particular, were often at the
mercy of Plaintiff‘s counsel‘s diligence when it came to determining the amount
of any Medicare lien and arranging for compromise and payment. There was no
adequate system in place, and the government was losing millions of dollars. In
response to this reality, the Medicare and Medicaid and SCHIP Extension Act of
2007 (―MMSEA‖) (P.L. 110-173) was enacted to protect Medicare‘s interest in
personal injury matters when the plaintiff or claimant is a Medicare beneficiary
[42 U.S.C. §1395y(b)(7), (b)(8)]. The act was signed into law on December 29,
2007, and provides for both a method of mandatory reporting and enforcement of
the MSP Statutes, and penalties for failure to report and pay Medicare. The

essential new reporting section created by the Act is known as ―Section 111‖ and
is found at 42 U.S.C. 1395y(b)(8). Section 111 has spawned a matrix of
regulations, rules and new requirements for insurance carriers and self insured
entities (referred to as Responsible Reporting Entities ―RREs‖) who are now
obligated to register with CMS for online reporting. There is a further obligation
on the part of RREs (and their defense counsel) to make sure Medicare is repaid
amounts it may have expended on behalf of the claimant. In essence, RREs must
first determine if a claimant is Medicare eligible, and has received Medicare
benefits, and must report payments and settlements made to any such individual.
There is a further obligation on RREs (and defense counsel) to make sure
Medicare is repaid amounts it may have expended on behalf of the claimant out of
any verdict or settlement award within 60 days of payment to a claimant [42 CFR
411.24(h)]. CMS has provided guidance to RREs and defense counsel in the form
of the MMSEA Section 111 Medicare Secondary Payer Mandatory Reporting
User Guide version 3.1 published on July 12, 2010. This can be found and
downloaded at: https://www.cms.gov/MandatoryInsRep/02_GHP.asp#TopOfPage
But, to state it simply, RREs must first determine if a claimant is a Medicare
beneficiary. If the claimant is a Medicare beneficiary, the RRE must report the
claim to CMS through its Coordination of Benefits Contractor (COBC). Prior to
settlement negotiations, the amount of conditional payments made with respect to
the injury involved in the claim must be obtained from the Medicare Secondary
Payer Recovery Contractor (MSPRC). Finally, the RRE must ensure payment of
the final demand for reimbursement from MSPRC to CMS upon settlement.
As one commentator has suggested ―the MMSEA has teeth.‖1 Failure to
comply could lead to significant civil penalties and fines, including civil penalties
of $1,000 per day per claim that is untimely reported [1395y(b)(8)(B)(i)].
Congress also gave the CMS a statutory lien on liability claims made by Medicare
beneficiaries, and a right of action for recovery of Medicare expenses if expenses
were paid on behalf of a claimant but reimbursement was not made. [42 USC
1375y(b)(2)(B)(iii); 42 CFR 411.24(b)]. And, Medicare may sue and recover
from any party responsible for reimbursement for double damages.
[1395y(b)(2)(B)(iii); 42 CFR 411.24(q); see United States v Harris, 2009 WL
891931 at *3 (N.D.W.Va.); Plaintiff‘s attorney in a personal injury case was
individually liable for not reimbursing Medicare]. Further, CMS may penalize a
Medicare beneficiary through rejection of future benefits if Medicare is not
protected and paid as a secondary payer [42 CFR §411.46(b)]. There is also a
private cause of action for double damages [1395y(b)(3)(A)]. The stakes are high
and compliance is essential.
At this time, for claims involving a Medicare beneficiary, all RREs must
report Ongoing Responsibility for Medicals (ORMs) incurred as of July 1, 2009,
and Total Payments of Obligations to the Claimant (TPOCs) occurring after
October 1, 2010, with actual reporting being required after January 1, 2010, via an
1

Roy Franco, Jeff Signor and Thomas S. Thornton, ―Mission Impossible: Resolution of a Case
with a Medicare Claimant,‖ For The Defense, DRI (May 2009), P.9.
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electronic reporting system established by CMS in conjunction with its various
COBCs, With a release signed by the claimant, RREs may obtain from the
Medicare Secondary Payer Recovery Contractor (MSPRC) a conditional payment
letter and may engage in the process of ‗negotiation‘ with the MSPRC about the
amounts due2. After negotiation, the MSPRC will issue an interim conditional
payment demand and, upon settlement, a Final Demand. This final demand must
be paid out of any settlement proceeds or awards. In addition, it could be argued
that RREs must always consider Medicare‘s future medical benefits obligations.
This is clearly a mandatory requirement in workers compensation claims, and
may be required in other circumstances as well. For non-workers compensation
claims, there is very little guidance in the statutes or regulations regarding this
duty and if, or how it must be met.

II. THE REPORTING DUTIES OF THE RRE*
The §111 reporting requirements apply to all Group Health Plans, all
Liability Insurers (including self-insurers), all No-fault Insurers, and all Workers‘
Compensation Insurers. These insurers and self-insured entities are referred to by
CMS as ―Responsible Reporting Entities‖ or ―RREs‖ for purposes of the
MMSEA.
Mandatory reporting is required whenever RREs ―determine . . . a
claimant (including an individual whose claim is unresolved) is entitled to
[Medicare] benefits‖ and a payment is made to or on behalf of the claimant. If a
claimant is a Medicare beneficiary, reporting is triggered without regard to
whether Medicare benefits have actually been paid, and the duty to determine
whether a claimant is ―entitled to Medicare benefits‖ falls solely upon the RRE.3
In addition to making a preliminary determination as to whether a claimant is
entitled to Medicare benefits, RREs must also monitor a claimant‘s Medicare
status throughout the pendency of the claim, because even if a claimant is not
entitled to Medicare at the time the claim is opened, the §111 reporting
requirements will be triggered if the claimant subsequently becomes entitled to
Medicare at any time before the claim is finally resolved.

2

In certain circumstances, for example, product liability lawsuits, RREs could request that this
"negotiation" be done by the claimants or their counsel.
*This section was previously published in: DRI Defense Practitioner’s Guide to
Medicare Secondary Payer Issues. Stacy, Knack, Cranner, et al. (DRI, 2010). Pp.33-36.
Used with permission.
3
RREs have begun revising their claims handling procedures to include
gathering information designed to help them determine whether a claimant may be
“entitled to Medicare benefits” such that the §111 reporting requirements are triggered
with respect to that claimant. To assist in determining Medicare entitlement, CMS has
allowed limited “query access” to Medicare eligibility records for purposes, but the query
process may only be accessed by an RRE once per month, and the query process is not
infallible.
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Once an RRE determines a claimant is a Medicare beneficiary, CMS has
created two categories of events which will trigger the need to submit a report
under §111 of the MMSEA: 1) accepting what CMS has defined as ―ongoing
responsibility for medicals‖; and 2) making what CMS has defined as a ―total
payment obligation to claimant.‖
Ongoing Responsibility for Medicals (ORM) refers to those situations
where an RRE has responsibility to pay, on an ongoing basis, for the
claimant‘s accident-related medical care. ORMs most commonly occur in
the context of workers‘ compensation coverage, no-fault coverage
(including medical payment coverage and ―PIP‖ coverage). 4 ORMs will
generate two separate reports: an initial report when the RRE assumes the
―ongoing responsibility for medicals‖ concerning a particular claim
(whether or not a payment has yet been made); and a second report
terminating ―ongoing responsibility for medical‖ once responsibility has
been extinguished through exhaustion of the applicable policy limit or
otherwise. ORMs which existed as of January 1, 2010 and later are
reportable, although reports of earlier ORMs will be accepted by CMS.
Total Payment Obligation to Claimant (TPOC) refers to those situations
where the RRE makes a ―one-time‖ or ―lump sum‖ settlement with a
claimant in payment of a settlement, judgment, or award intended to
resolve (or partially resolve) a claim. TPOCs are to be reported just once,
but the date on which they are to be reported is not static. It is important
for defense attorneys to understand that a TPOC is not necessarily
established (and thus reportable) on the date the payment is made. Rather,
CMS has determined that a TPOC is established either: 1) on the date the
obligation is signed if there is a written agreement; 2) if court approval is
required, the TPOC is established on the later of the date the obligation is
signed or the date of court approval; or 3) if there is no written agreement
a TPOC is established on the date the payment is issued.5 TPOCs with
dates of October 1, 2010 and later are reportable, although reports of
earlier TPOCs will be accepted by CMS.6

4

For a full explanation of ORM see Section 11.8 of the MMSEA Section 111
Medicare Secondary Payer Mandatory Reporting User Guide for Liability Insurance
(Including Self Insurance, No-Fault Insurance, and Worker’s Compensation (Version 3.1).
5
See MMSEA Section 111 User Guide for Liability Insurance (Including SelfInsurance) No Fault Insurance, Workers’ Compensation Insurance (Version 3.1) pp.166168.
6
Currently there are TPOC reporting thresholds which make it unnecessary to
report de minimus settlements, but the reporting thresholds are temporary and will
gradually decrease over time, then expire altogether so that by January 1, 2014, every
TPOC, regardless of amount, will be reported. See MMSEA Section 111 User Guide for
Liability Insurance (Including Self-Insurance) No Fault Insurance, Workers’
Compensation Insurance (Version 3.1) pp. 60-61.
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Currently, CMS has identified over 130 different data fields of specific
information RREs will be required to gather and report to the COBC under the
MMSEA. Individual reports may not require completion of all 130 data fields,
since the specific data which must be reported will vary depending on the nature
of the claim and the type of coverage involved. However, the reporting
requirements are onerous and time-consuming even in very simple cases and, as
more baby boomers become eligible for Medicare, the number of injury claims
which trigger the reporting requirements will continue to rise.
Certainly, gathering general information about claimants and their injuries
has been part of traditional claims-handling practices for decades, but compliance
with the new reporting requirements will require insurers/self-insureds to gather
and report very specific data in a very specific format which has no particular
bearing on the claim they are adjusting. Mandatory reporting is designed to
accomplish two primary goals: 1) alert Medicare whenever other ―primary‖
insurance is available so Medicare does not make conditional payments; and 2)
alert Medicare each time a primary payer settles with or makes a payment to a
Medicare beneficiary, so Medicare can better enforce its right to recover any past
conditional payments.
Mandatory Insurer Reporting is exclusively electronic—no paper
reporting will be permitted. RREs are required to register, and submit electronic
reports, on-line by logging in to a secure web site which CMS has developed.
Reporting is done quarterly, and each RRE is assigned a specific 7-day window
during the quarter during which they are to submit their electronic reports.
Originally, reporting was to be implemented in two stages, with Group
Health Plans beginning to report on January 1, 2009, and Liability insurers
(including self-insurers), No-fault insurers and Workers‘ Compensation insurers
beginning to report on July 1, 2009. Because development and implementation of
the reporting protocol took CMS considerably more time than originally
anticipated, the implementation timeline was pushed back several times.
Most Group Health Plans have been reporting since October 1, 2009, and
the current implementation timeline for Liability Insurers (including self insurers),
No-Fault Insurers and Workers‘ Compensation Insurers is as follows:
1-1-2010 through 12-31-2010
1-1-2010

Testing period for all RREs
RREs should be collecting data on
ORMs as of this date, to be reported
in 2011
RREs should be collecting data on
TPOCs as of this date, to be reported
in 2011
All RREs will submit Initial
production files to COBC during

10-1-2010

1-1-2011 through 3-31-2011
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assigned time-frames, and will report
quarterly thereafter
Although the MMSEA places the heavy burden of reporting (and the hefty
penalty for not reporting) solely upon private insurers and self-insured entities, the
ripple effect of the new reporting requirements will be felt by litigants and by the
lawyers who file and defend personal injury claims. It is too early to predict all
the ways in which personal injury litigation may be affected by §111reporting, but
early prognosticators have suggested the MMSEA will significantly increase the
administrative costs of managing and resolving personal injury claims, may create
delays in the claims process while mandatory information is gathered, and could
have a chilling effect on settlements.
To comply with the §111 reporting requirements, many insurers/selfinsureds have had to hire and train additional staff whose sole job responsibility is
to manage the ongoing reporting obligations under the MMSEA. Many
insurers/self-insureds have had to contract with vendors or purchase additional
computer hardware and software for the sole purpose of managing ongoing
reporting requirements under the MMSEA. All insurers/self-insureds will
significantly alter and expand existing claims procedures, and will experience
notable increases in the administrative cost of managing and adjusting injury
claims, directly in response to the burdens imposed by the MMSEA. Predicted
increases in the administrative costs of adjusting personal injury claims in the
wake of the MMSEA could translate into higher insurance premiums, with no
commensurate increase in benefits to the injured claimant or to the insured who
purchased the coverage—it is only Medicare that arguably will benefit from the
increased administrative costs imposed on private insurers by the MMSEA.
Very early in the claims process, injured claimants and their lawyers will
be asked to provide specific and detailed information to insurers and self-insured
entities to enable them to meet their obligations under §111 of the MMSEA. If
the insurer/self-insured determines the claimant is entitled to Medicare, delays are
inevitable because additional specific information must be gathered in advance of
any payment for the insurer to be in a position to timely report the required data
elements to the COBC once a payment is made. Claimants who are reluctant to
disclose private medical and tax information may experience additional delays in
claims processing as a result. While failure to cooperate with an insurer‘s efforts
to gather additional information could delay payment of benefits under the policy,
or may jeopardize the availability of first-party coverage if the failure to cooperate
results in prejudice to the insurer, some have correctly pointed out that there is no
statute or regulation which requires Medicare beneficiaries to cooperate with
private insurers‘ efforts to gather the data they are required to report under the
MMSEA. As such, the extent to which Medicare beneficiaries will voluntarily
cooperate with private insurers‘ efforts to comply with the MMSEA remains to be
seen.
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It has been suggested that the §111 reporting requirements could have a
chilling effect on settlements generally, and particularly on de minimus or
nuisance-value settlements in questionable liability cases. Ironically, this would
mean that while the goal of the MMSEA was to increase Medicare‘s ability to
recover conditional payments, it may have the practical impact of reducing the
number of settlements from which that recovery might ultimately be sought.
III.

The Unaddressed Duties of Defense Counsel

This paper assumes that defense counsel is working with an RRE which
has already registered with CMS and will handle the basic query and reporting
functions. The duties of defense counsel are, of course, unaddressed in the statute
and guidance, but defense counsel will play an essential role as an adjunct to the
RREs in all phases of compliance. In particular, defense counsel may find herself
essential to the process of working with Plaintiff‘s counsel and Medicare to reach
a negotiated amount for the lien and final reimbursement to Medicare. [Attached
please find Exhibit 1, pp.1-6 which contains a simple list of the essential
acronyms used in the MMSEA, definitions and essential background information
and Exhibit 2 which is a flow chart for analyzing Medicare MSP/MMSEA
compliance.] Part IV of this paper is a supplemented workflow document for
defense counsel with some of the most essential forms and documents counsel
may need as well as suggested Interrogatories, Requests for Productions of
Documents, and sample release language.
The process begins when the RRE (typically an insurer, TPA or selfinsured) will accept and set up the initial claim. The RRE may be expected to
correspond with the injured party or injured party‘s representative regarding
Medicare eligibility and the status of the injured party. The RRE may be able to
provide to its defense counsel the claimant‘s Health Insurance Claim Number
(HICN) or Social Security Number (SSN), the first initial of the claimant‘s first
name, the first six characters of the last name, date of birth, and gender. Or,
defense counsel may be compelled to seek this information from the Plaintiff‘s
counsel either informally or by written discovery. If the RRE intends on obtaining
the conditional payment information from the MSPRC for the claimant, every the
claims professionals and defense counsel must obtain ―Consent to Release‖ forms
executed by the claimant to provide to COBC.
The RRE may issue correspondence to the Coordination of Benefits
Contractor (COBC) which will provide notice of the claim and the potential that
the insurer may have primary payment responsibility. (In certain circumstances,
some RREs choose to demand that the claimant's counsel do this.) If issued, this
letter should include information regarding the nature of the injury, the date of
injury and the essential personal information related to the claimant7. Defense
Counsel should receive a copy of this correspondence. The COBC will then
7

Where appropriate, it is recommended that the ICD-9 codes appropriate to the injury be
included.
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establish an electronic record in the Medicare system and notify the Medicare
Secondary Payer Recovery Center (MSPRC) about the pending claim within
fourteen (14) days. Shortly thereafter, the (MSPRC) will send a ―Rights and
Responsibility‖ letter to the injured party or injured party‘s representative with a
copy to the potential primary payer [your client, the RRE, if COBC/MSPRC has
been issued a letter by the RRE] reminding Plaintiff of the obligation to reimburse
Medicare. The MSPRC will also begin to compile the data associated with all
conditional payments that Medicare has made which are believed to be related to
the claim. You should obtain a copy of the rights and responsibility letter from the
Plaintiff‘s attorney or your RRE.
No earlier than 65 days from the date of the rights and responsibility letter,
MSPRC will issue a ―conditional payment‖ letter upon request from Plaintiff or
the RRE or both. The conditional payment letter lists payments that Medicare has
made on behalf of the injured party which are believed to be related to the claim.
However, the RRE and defense counsel will not be able to obtain a copy of the
Conditional Payment letter from MSPRC unless a consent (for Medicare) to
release form is executed by the injured party or injured party‘s representative.
Therefore, it can be important for the RRE or defense counsel to obtain an
executed copy of this document as early as possible in the claims process and that
this document be forwarded to the MSPRC as soon as possible.
Once the RRE and defense counsel have received the conditional payment
letter, it should be reviewed for ―relatedness‖ to identify payments which are
unrelated to the injuries associated with the claim. It should show or have attached
a list of allegedly related payments for which Medicare is claiming
reimbursement. At this point, defense counsel may choose to work with
plaintiff‘s counsel to reach agreement as to which of the payments are unrelated
and should be stricken. Once such an agreement is reached between defense
counsel and plaintiff‘s counsel, strike out the unrelated payments and return the
(modified) conditional payment letter to the MSPRC with a detailed letter of
explanation. MSPRC will then send an updated conditional payment letter.
Once the parties and Medicare have agreed to the amount of conditional
payments, settlement negotiations relating to the underlying claim may proceed.
It may be helpful to involve Medicare directly in settlement discussions or
mediations. In all events, consensually, plaintiff‘s counsel and defense counsel in
conjunction with the RRE and Medicare should have an agreed sum or narrow
range representing Medicare‘s reimbursement before negotiations are finalized.
Once the underlying claim is resolved by settlement, a settlement release
should be prepared. When the settlement release is finalized, a copy of the
executed settlement release is sent to MSPRC along with a request for final
payment letter by the RRE and any related indemnity payment instructions. For
cases resolved after a judgment, a copy of the entry of judgment is then sent to
MSPRC along with a request for a final payment letter and any related indemnity
payment instructions.
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Within fourteen (14) days of receipt of the request for a final payment
letter, the MSPRC will issue a final demand letter containing Medicare‘s final lien
amount which must be paid. This final demand letter should include any
reductions to the interim lien reflected in the conditional payment letter that the
injured party or injured party‘s representative and defense counsel have
negotiated for financial hardship, for equity and ―good conscience‖ and for
procurement cause (attorney‘s fees). [42 C.F.R. §411.37(c)].
Processing indemnity payments for settlement or payment of judgments in
connection with claims involving injured parties, who are medically eligible, is
complex and one of the following options may be considered:
Option 1: Upon the agreement of the injured party or injured party‘s
representative, the RRE should issue a check for the amount of the
settlement/judgment, less the amount of the lien reflected in the conditional
payment letter to the injured party/injured party‘s representative with the caveat
that the injured party/injured party‘s representative will not negotiate the check or
will hold the funds in escrow and will not distribute the funds until the final
payment letter has been sent and Medicare confirms that its lien has been paid in
full. Once the final payment letter is sent, the RRE will issue a second check for
the amount of the lien reflected in the final payment letter directly to ―Medicare.‖
Option 2: Issue one check with ―Medicare‖ included as a payee (must be
cognizant of State‘s Fair Claims Handling statutes when exercising this option).
Please include the HICN for the injured party on the check. Medicare will
demand that the injured party or injured party‘s representative endorse the check
and place the funds in an escrow account. Medicare will withdraw lien amount
reflected in the final payment letter and disburse the remaining proceeds to the
injured party or injured party‘s representative.
Be cognizant of the fact that when the settlement is reached between all
the parties, it is a Total Payment Obligation to the Claimant (TPOC) and must
thus be reported by the RRE to CMS through the electronic reporting system and
Medicare must be reimbursed within 60 days of any payment to the claimant.
This is also true when a settlement or compensation obligation includes the
assumption of ongoing responsibility for medicals (ORM). The assumption and
termination dates of ORM must be likewise reported by the RRE through the
electronic reporting system.
This is a new system and, frankly, we are all engaging in hopeful
speculation that Medicare, CMS and its contractors will work efficiently and with
the minimum of bureaucratic interruption so cases may be resolved quickly,
efficiently and compassionately. There are many unanswered questions and there
will be changes along the way.
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IV.

The Supplemented MSP/MMSEA Workflow Guide For Defense
Counsel

1) Identification Of The Claimant As Medicare Eligible
MMSEA requires that the RRE determine and report if a claimant is Medicare
eligible. 42 USC 1395y(b)(8)(A)(i). To determine if a claimant is eligible the
RRE can utilize the CMS ―Query System.‖ However, at the claims stage RREs
should also ask claimants to provide his HICN number or SSN and Social
Security and Medicare Consent forms. Generally, individuals who are Medicare
Eligible will meet the criteria below:
Medicare eligible means an individual who is either:
 65 years of age or older; OR


less than 65 years of age AND also:






has received Social Security Disability Insurance benefits for
twenty-four (24) months or more; OR
has received Railroad Retirement Board disability benefits for
twenty-four (24) months or more; OR
has end-stage renal disease (i.e., permanent kidney failure
requiring dialysis or transplant); OR
has amyotrophic lateral sclerosis disease (i.e., Lou Gehrig‘s
Disease); OR
has met any other qualification entitling the individual to
receive Medicare benefits.

The information needed to identify a claimant as eligible should be harvested
from the claimant by the claims examiner/adjuster or RRE employee early in the
claims process is below:






Health Insurance Claim Number (HICN) or Social Security Number
(SSN)
First initial of the first name
First 6 characters of the last name
Date of birth
Gender

If a claim is not yet in litigation the claims examiner/adjuster or RRE employee,
or defense counsel, should endeavor to obtain the following informally:


Injured Party Affidavit: Data will be used to determine Injured Party‘s
Medicare eligibility status; Includes Injured Party‘s full name, date of
birth, gender and either the Injured Party‘s HICN or SSN. This form
is available as follows:
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http://www.cms.hhs.gov/MandatoryInsRep/Downloads/NGHHICNSS
NNGHPForm.pdf.


Consent (for Medicare) to Release Form: Provides authorization for
Medicare to release information to Insurer or Insurer‘s Representative;
Only needed if Injured Party is Medicare eligible. This form is
available as follows:
http://www.msprc.info/forms/ConsenttoRelease.pdf.

If the claim is in litigation, defense counsel, using Interrogatories and Requests
for Production, should determine the Medicare eligibility status of the Injured
Party and should request that the ―Injured Party Affidavit‖ be executed. If the
Injured Party is Medicare eligible, defense counsel should also obtain a ―Consent
(for Medicare) to Release‖ Form. Defense counsel should provide a copy of the
executed ―Injured Party Affidavit‖ and ―Consent (for Medicare) to Release‖ Form
to the Claims Examiner.
2) Monitoring Correspondence With Coordination Of Benefits Contractor
(COBC)
If Injured Party is Medicare eligible and if payment can reasonably be expected to
be made under a liability insurance or no-fault insurance policy, the RRE, defense
counsel or the claimant's counsel may send a Letter to Medicare‘s Coordination of
Benefits Contractor (COBC) providing notice of the claim and the potential that
insurer may have primary payment responsibility (pursuant to 42 C.F.R. §411.25).
(Approval from the involved Injury Party or Injured Party‘s representative is not
required to place the COBC on notice). See 42 U.S.C. Sec. 1395y(b)(8)(A)(2).
It is recommended that the Letter to the COBC include the following:







The Injured Party‘s Name, HICN or SSN and attorney name, firm
name and address;
The particular type of insurance coverage (e.g. liability insurance; nofault insurance), the name and address of the insurer, insurer‘s claim
number and insured‘s name;
A description of the specific situation and the circumstances of the
claim;
The Date of Loss and / or time period during which insurer may be
deemed to be primary to Medicare (if appropriate); and

A description of injuries (including any applicable ICD-9 codes where
applicable)www.cms.hhs.gov/ICD9ProviderDiagnosticCodes/06_code
s.asp. - Version 26 Effective October 1, 2008.)

The contact information for the COBC is as follows:
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MEDICARE – COB
MSP Claims Investigation Project
P.O. Box 33847
Detroit, MI 48232
Phone: (800) 999-1118
COBC will establish a record in the Medicare system and notify the Medicare
Secondary Payer Recovery Contractor (MSPRC) about the pending claim within
fourteen (14) days.
Defense counsel should obtain a copy of this letter or reporting document. Of
particular importance to defense counsel will be the description of the injury
reported, since defense counsel will likely be involved in negotiations with
Medicare over reductions to the claimed amounts. Although the primary payer
(e.g., insurer) has responsibility for those expenses Medicare has paid, counsel
should reasonably anticipate that the initial payment demands from MSPRC and
payment summaries will include and list payments for services unrelated to the
claim being defended.
3) Monitoring Correspondence With Medicare Secondary Payer Recovery
Contractor (MSPRC) And Engaging In Negotiations
The MSPRC will send a ―Rights and Responsibility Letter‖ to the Injured Party or
Injured Party‘s representative with a copy to the potential primary payer (e.g.
insurer). The MSPRC will also begin to compile the data associated with all
conditional payments that Medicare has made which are believed to be related to
the claim.
At the appropriate time but in no event earlier than sixty-five (65) days from the
date of the ―Rights and Responsibility Letter‖, a Conditional Payment Letter
should be requested from the MSPRC by the RRE, defense Counsel, or claimant's
counsel. A Conditional Payment Letter delineates conditional payments that
Medicare has made on behalf of the Injured Party and which are believed to be
related to the claim. The MSPRC will require a ―Consent (for Medicare) to
Release‖ Form which is executed by the Injured Party or Injured Party‘s
representative before the MSPRC will release information regarding conditional
payments made on behalf of the Injured Party to the designated party (e.g.
primary payer / insurer). Accordingly, it is recommended that an executed
―Consent (for Medicare) to Release‖ Form be included with the written request
for a Conditional Payment Letter.
The contact information for MSPRC is as follows:
MSPRC Auto / Liability
P. O. Box 33828
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Detroit, MI 48232-5828
Phone: (866) 677-7220
The MSPRC will send a Conditional Payment Letter to all authorized parties on
record. It typically takes a minimum of sixty-five (65) days from the date of the
―Rights and Responsibility Letter‖ for the MSPRC to be in a position to generate
a Conditional Payment Letter.
Defense counsel should review the Conditional Payment Letter for ―relatedness‖
and identify payments which are unrelated to the injuries associated with the
claim. Defense counsel may want to include plaintiff‘s counsel in this process.
Counsel and the RRE should strike-out unrelated payments and return the
(modified) Conditional Payment Letter to the MSPRC with a letter of explanation.
MSPRC will then send an updated Conditional Payment Letter, or negotiation and
further explanation will be needed.
Once in agreement with the MSPRC‘s Conditional Payment Letter and
specifically the conditional payments which have been deemed to be related to the
claim, settlement negotiations may unfold. The parties may want to join
Medicare in any settlement dialogue / agreement or have Medicare involved in
any mediation.
4. Completing A Settlement
Before any settlement can be completed certain information should be obtained
and agreements reached between counsel regarding the mechanics of the
settlement. These conditions should be met to make sure that the settlement
process runs smoothly.
For cases that have resolved via a settlement a Settlement Release will be
prepared, usually by defense counsel. This release should include a hold harmless
agreement by plaintiff regarding Medicare and a release and of the private right of
action reserved to claimants. Once the Settlement Release is finalized, a copy of
the executed Settlement Release is to be sent to the MSPRC along with a request
for a Final Payment Letter and any related indemnity payment instructions.
For cases that have resolved via a judgment, a copy of the Entry of Judgment is to
be sent to the MSPRC along with a request for a Final Payment Letter and any
related indemnity payment instructions.
Within fourteen (14) days of receipt of the request for a Final Payment Letter, the
MSPRC will issue a Final Demand Letter containing Medicare‘s final lien
amount. This Final Payment Letter will reportedly factor in any reductions to the
interim lien reflected in the Conditional Payment Letter that the Injured Party or
the Injured Party‘s representative may have negotiated for financial hardship, for
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―equity and good conscience‖ and for procurement costs.
In accordance with the ―Indemnity Payment Processing‖ section below and
subject to any specific indemnity payment instructions obtained from the
MSPRC, issue the requisite indemnity payment(s) and send any necessary
check(s) to the Injured Party / Injured Party‘s representative and / or the MSPRC.
MSPRC will reportedly issue a letter confirming receipt of the indemnity payment
and that its subrogation interest has been met. Upon receipt of the indemnity
payment, it will reportedly take approximately twenty (20) days for MSPRC to
generate this letter.
The processing of settlement or indemnity payments will be complex, but at this
time there appear to be two viable options:


Option 1: Upon the agreement of the Injured Party / Injured Party‘s
representative, issue a check for the amount of the settlement /
judgment less the amount of the lien reflected in the Conditional
Payment Letter to the Injured Party / Injured Party‘s representative
with the caveat that the Injured Party / Injured Party‘s representative
will not negotiate the check or will hold the funds in escrow and will
not disburse the funds until the Final Payment Letter has been sent and
Medicare confirms that its lien has been paid in full. Once the Final
Payment Letter is sent, issue a second check for the amount of the lien
reflected in the Final Payment Letter directly to the ―Medicare‖.
Please include the HICN for the Injured Party on the check. In no
event should the amount of the checks issued to the Injured Party /
Injury Party‘s representative and to Medicare exceed the amount of
settlement / judgment.



Option 2: Issue one check with ―Medicare‖ included as a payee.
(Must be cognizant of state‘s fair claims handling statutes when
exercising this option.) Please include the HICN for the Injured Party
on the check. Medicare will demand that the Injured Party or Injured
Party‘s representative endorse the check and place the funds in an
escrow account. Medicare will withdraw lien amount reflected in the
Final Payment Letter and disburse the remaining proceeds to the
Injured Party or Injured Party‘s representative.

The RRE will report the settlement as a Total Payment Obligation to
Claimant (TPOC) as of the date of the execution of the Release or date of judicial
approval if required. Payment to Medicare must be made within Sixty (60) days
of the date of the distribution of funds to the claimant, which may correspond to
the date the RRE reports the TPOC. 42 U.S.C. 1395y(b)(2)(B)(ii); 42 C.F.R. Sec.
411.50.4. Thus, defense counsel should pay very close attention to the delays
between distribution of any funds to the claimant and Release execution date and
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the ultimate payment to Medicare. The United States may bring and action
against any and all entities that were required or responsible to make payments to
Medicare and may obtain double damages. 42 U.S.C. 1395y(b)(2)(b)(iii). [See
United States of America v. Strickler, et al, CA CV-09-pt-2423-E, USDC, N.D.
Ala., in which the United States is suing the defendants and the insurance carriers
and the plaintiff‘s attorneys for recovery under the Medicare Secondary Payer Act
arising out of a settlement in 2003].
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FCPA Issues

Kim King
Assistant Chief Attorney –
Compliance

Challenges with Compliance
Programs
What compliance program?
What is the ultimate goal of the compliance program?
One size fits all?
It’s about the money, so control the money
Is there a rainbow at the end of the due diligence trail?
Keeping an eye on the news
Training fatigue
Business meetings at McDonalds
Tainted assets

Recent Trends
Companies responding to increased
enforcement environment with new or
revised compliance programs
Partners and others seeking specific
information on compliance programs
Government guidance on effective
compliance programs
Cooperation among countries in
investigating potentially unlawful activity

Recent Trends Cont’d
Increasing number of DOJ / SEC investigations
and prosecutions
– Use of other criminal claims in addition to FCPA
claims

DOJ use of wire tapping and sting operations
Increased individual prosecutions
The U.K. bribery bill
– Strict liability for failure to prevent bribery by
employees, agents or subsidiaries
– Potential defense if “adequate procedures” are in
place

Overview of
Anti-corruption/FCPA Compliance Program

September 2010
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Outline
q FCPA/Anti-Bribery Laws
q Anti-Corruption Compliance Program
§ Corporate Anti-Corruption Policy
§ Enhanced Contract Language
§ Due Diligence of Third Parties
§ Training for Employees and Third-party vendors/consultants
§ Meals/Gift Limits Chart
§ Company-wide HotLine/HelpLine Services
§ Monitoring and Audits
q Implementation: Pilot Test
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FCPA/Anti-Bribery Laws
Why are we focusing on this now?
q There are increased resources for prosecution of corruption due to
the current global economy and the number of companies
conducting business internationally.

q Enforcement of anti-corruption laws has intensified everywhere, with
a stated focused on the pharmaceutical industry.
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Consistent Anti-bribery Language in Third-party Contracts
Checklist for relevant clauses, covering anti-bribery provisions…
ü

Anti-Bribery Laws
§

ü

Mutual Covenant
§

ü

Agreement is not assignable in whole or in part (including assignment of the right to receive money) by the Outside
Party. Furthermore, any changes in ownership or holding of the Outside Party's business, … without the company's
consent, will constitute a breach for which the company has the right to terminate the agreement.

Early Termination
§

ü

Outside Party’s records relating to the performance of its duties and obligations under this Agreement shall be open
to inspection and subject to audit

Right to Delegate/Subcontract
§

ü

Outside Party shall provide the company with immediate notice of any governmental or regulatory review, audit or
inspection of its facility, processes, or products that might relate to the Products

Right to Audit
§

ü

Each party shall insure that it and its activities under this Agreement shall at all times comply with all applicable
laws, regulations and industry codes.

Notice of Inspections
§

ü

Uphold Anti-corruption laws of the U.S. and their home country laws, policies and codes of conduct

For a material failure of Outside Party to comply the company policies and procedures and failure to remedy such
failure.

Anti-Corruption Policy Certification and Training
§

Outside Party and its relevant agents agree to participate in Anti-corruption training, which will include at a
minimum, one on-line training yearly and certification to comply with the company’s Anti-corruption policy.
4

Takeda’s Proposed
Anti-corruption/FCPA Compliance Program
q Corporate Anti-corruption Policy
q Enhanced Contract Language
q Due Diligence of Third Parties
q Training for Employees and Third-party vendors/consultants
q Meals/Gift Limits Chart
q Company-wide HotLine/HelpLine Services
q Monitoring and Audits
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Due Diligence Process
q The purpose of Due Diligence is to provide the company with reliable
and substantive background information on entities or individuals we
are considering contracting with, so we can make informed decisions
about whether to go forward with the business action.
q The proposed process incorporates a phased, “risk-based” approach
that balances business needs and compliance requirements.
§ “Ranking" third-parties according to their relative risk allows for varying
levels of Due Diligence, based on risk.
§ Clearly articulated process for identification, reporting and decisionmaking related to the discovery of “Red Flag” indicators
§ Cost-effective, case-by-case analysis
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Due Diligence Process
q Send all third-parties through database
q Annual license fee
q $0 per search per corporate
entity/individual
q 1 business day
q A proprietary database search (700,000
sources), such as:
§ Media search both English and local
language,
§ Criminal, civil, bankruptcy, and liens,
§ Passport verification,
§ Politically Exposed Persons (PEP) list,
§ Sanction/embargo lists
§ National and blocked persons list (e.g.,
OFAC, UK HMT and EU)
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Level 1 Global Due Diligence Investigation
q
q
q
q
q
q
q

Medium risk third-parties go through Level 1
investigation
Annual license fee for web-based portal application
Per entity plus or per individual fee
2-3 business days
Concise report that identifies “red flags”
No field investigation or validation is conducted.
The scope includes online research of select public
information only including more than 320 government
enforcement and regulatory agencies and sanction and
embargo lists.
§
§
§
§
§
§
§
§
§
§
§

Politically Exposed Persons (PEP)
International Regulatory Agencies International Law Enforcement
Interests
Financial Regulatory Enforcement Actions
ALL Designated Nationals & Blocked Persons Lists
ALL Sanction and Embargo Lists Worldwide
Intellectual Property violations, organized crime syndicates, arms
trafficking, and drug trafficking
National Credit Union Administration (NCUA) Administrative
Orders
Federal Deposit Insurance Corporation (FDIC) Enforcement
Actions
Securities and Exchange Commission (SEC)
Office of Thrift Supervision (OTS) List of Administrative Actions
Media research (English and local language), monitoring internet
and public record repositories and libraries for individuals
convicted or accused of fraud, corruption or bribery, money
laundering, alleged terrorism, violent and sexual crimes.
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Level 2 Enhanced Due Diligence Investigation
q
q
q
q
q
q
q
q

High risk third-parties go through Level 2 investigation
Per corporate entity or principal fee
10-15 business days, country dependent
Full report that identifies “red flags”
Field investigation and research to validate the
legitimacy of a Company and its management.
Leverage social, business and government contacts to
legally verify any relationships with political figures,
political causes or Government control.
Emphasis on identifying sources regarding corrupt
activities, such as bribery or money laundering, or
connections to organized crime.
Includes Level 1 investigation, plus:
§
§
§
§
§
§
§
§
§
§
§
§
§
§
§
§
§

Education / On-site Address Verification
Bankruptcy Filings
Citizenship Verification
Civil Litigation History / Company Criminal Records
Corporate Information
Credit/Financial Info
Date of Birth Verification
Driving Record / Vehicle Registration
Education Verification
Employment Verification
Judgment Filings / Tax Liens
Mortgage / Real Property Information
Name Verification
Business / Professional License Verification
Professional Certificate Verification
Personal / Professional Reputation
Regulatory Information
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Level 3 Deep Dive Due Diligence Investigation
q
q
q
q
q
q

Higher risk third-parties go through Level 3
investigation
$10K - $15K per entity or individual
15-20 business days, country dependent
Extensive report that identifies “red flags”
Field investigation and research
Outsource investigation to take advantage of
investigative resources positioned around the globe,
such as
§

§

economists, forensic professionals, former intelligence,
diplomatic and law enforcement specialists, data
analysts, certified fraud examiners,
chartered accountants and industry thought leaders in
supply chain management, political risk analysis, anticorruption controls, investigation and due diligence
techniques.
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Anti-corruption/FCPA Compliance Program
q Corporate Anti-corruption Policy
q Enhanced Contract Language
q Due Diligence of Third Parties
q Training for Employees and Third-party vendors/consultants
q Meals/Gift Limits Chart
q Company-wide HotLine/HelpLine Services
q Monitoring and Audits
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Training Strategy
q All Employees
§ Anti-corruption content in Company’s Code of Conduct annual training
course

q Specialized Employees, directly involved with foreign territories
§ Additional Web-based training course (30-40 minutes) and Live training,
as needed

q Outside Party and its relevant agents, responsible for Compnay’s
interests
§ Web-based training course (30-40 minutes) for approved third-parties
§ Live training, as needed, for medium and/or high risk third-parties
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Country-by-Country Meal and Gift Guide
q Review the following laws and codes inform the type and value of
items that can be provided to Government Fiduciaries:
§ FCPA;
§ analogues to the FCPA, implemented by signatories to the
Convention on Combating Bribery of Foreign Public Officials in
International Business Transactions, sponsored by the OECD;
§ Country-specific anti-corruption laws; and
§ Country-specific industry codes to which the company is or may
become a signatory.
q Develop country specific rules, based on the above and post on
Company’s intranet for guidance to employees.
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Anti-corruption/FCPA Compliance Program
q Corporate Anti-corruption Policy
q Enhanced Contract Language
q Due Diligence of Third Parties
q Training for Employees and Third-party vendors/consultants
q Meals/Gift Limits Chart
q Company-wide HotLine/HelpLine Services
q Monitoring and Audits
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Compliance HotLine/HelpLine
q If any employee (1) has questions regarding the Anti-corruption policy
or the laws, rules and regulations referred to in the policy or (2)
suspects a possible violation of law or ethical standards…
q Call: Compliance HotLine/HelpLine
q On-line: www.MyComplianceReport.com
q Reports may be made confidentially and anonymously.
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Anti-corruption/FCPA Compliance Program
q Corporate Anti-corruption Policy
q Enhanced Contract Language
q Due Diligence of Third Parties
q Training for Employees and Third-party vendors/consultants
q Meals/Gift Limits Chart
q Company-wide HotLine/HelpLine Services
q Monitoring and Audits
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Monitoring/Audit
q Develop a monitoring/audit plan that provides Compliance oversight of
professional in-country auditors
q Check list of post-retention activities to monitor and/or audit…
ü Ensure Third-parties have received ongoing appropriate training
ü Ensure Third-parties’ records are appropriately maintained
ü Validates the work performed by Third-parties and ensure the work is in
accordance with the contract
ü Quarterly certification of Vendors/Consultants through World-Check
ü Determine if payments made by Takeda are in accordance with the
contract terms and recorded appropriately
ü Determine if reimbursed expenses are recorded appropriately
ü Performs audits of Third-parties, as deemed necessary

q Future Implementation
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Implementation & Pilot Test
q Privacy Review
q IT assessments of Outsource Vendors
q Pilot test the Program in key Countries and for key risk areas
q Objectives:
§ Activate the Anti-corruption/FCPA Compliance Program
§ Test the vendor systems
§ Assess document retention and retrieval functionality
§ Evaluate the due diligence process, questionnaires, and assessment tools
§ Take corrective actions, where needed
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Questions?
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"Protecting the Company In Challenging Times"
Best Practices for In-House Counsel Who Manage Corporate Risk
and Litigation – “Smart Writing”
Clayton N. Gompf, Senior Litigation Attorney
Cooper Tire & Rubber Company
Moderator: Frank J. Ciano, Esq – Goldberg, Segalla, LLP
September 21–23, 2010
Hyatt at the Bellevue
Philadelphia, Pennsylvania
©2010

SMART WRITING
— Prevention is the ultimate Litigation Management

Technique.
— Plaintiffs want to create a story from the Defendant
Company’s documents.
— Clear and concise business communication makes a
company more efficient, and avoids unnecessary
exposure.

FDCC Corporate Counsel
Symposium

Clay Gompf
Cooper Tire & Rubber Company
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SMART WRITING
— Ordinary Business Communications often are

mischaracterized as evidence of "a problem” by
litigation adversaries.
—
—
—
—
—
—

Pursuit of Excellence
Continuous Improvement
Serving (Delighting) the Customer
Government and Quality Certification
Cost Cutting/Lean
6 "Stigma" Quality

FDCC Corporate Counsel
Symposium

Clay Gompf
Cooper Tire & Rubber Company
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SMART WRITING – What's New?
— Informal communication practices and systems

constantly increasing.
— Enhanced use of social media. Now, in addition to email:
—
—
—
—
—
—

Twitter
Texting
Chat Groups
Face Book
Blogs
Message Boards

— Informal exchanges of business information do not

follow the standards of good business writing.

FDCC Corporate Counsel
Symposium

Clay Gompf
Cooper Tire & Rubber Company
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SMART WRITING – What's New?
— To deal with social media issues requires:
— Company information policy – Confidential business
information must not be disclosed unless your management
and the Communications Department authorizes a specific
information release or has already publically released it.
— Social media policy – Unauthorized disclosures of
confidential company information on social media sites is
prohibited.
— Write Smart practices.
— Technology exists that turns voice-mail into e-mail. Is this a

good idea?

FDCC Corporate Counsel
Symposium

Clay Gompf
Cooper Tire & Rubber Company
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SMART WRITING – What's New?
— Since Sarbaines-Oxley:
— Financial Accounting Standards Board (FASB)

litigation exposure reporting requirements.
— Emergence of more formal enterprise and corporate
risk/compliance management systems.

FDCC Corporate Counsel
Symposium

Clay Gompf
Cooper Tire & Rubber Company
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SMART WRITING – What's New?
— Challenge:

— to create compliance programs;
— to maintain necessary management and compliance

records;
— to identify and deal with a company's challenges and
risks without unnecessarily providing information about
them to those attacking the company.

— Solutions:
— Training
— Privilege

FDCC Corporate Counsel
Symposium

Clay Gompf
Cooper Tire & Rubber Company
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SMART WRITING
— Quality, R&D, Manufacturing, Consumer Relations,

Sales Forces, Management, and Audit – and everybody
else – generates documents/emails on everything.

FDCC Corporate Counsel
Symposium

Clay Gompf
Cooper Tire & Rubber Company
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SMART WRITING
Experience shows that electronic communications,
especially e-mails, tend to be informal, candid, and perhaps,
with the benefit of hindsight, "foolish." —Risk Compliance

Management Systems – Palmar & Waterman (2010)

FDCC Corporate Counsel
Symposium

Clay Gompf
Cooper Tire & Rubber Company
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SMART WRITING
Smart writing should be practiced in all forms of
communication, regardless of format.
— Paper
— Electronic
— Oral

FDCC Corporate Counsel
Symposium

Clay Gompf
Cooper Tire & Rubber Company
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SMART WRITING
Presentations
Memos
Letters
Notes
Corporate, Plant, Sales & R & D documents
Calendars
Diaries
FDCC Corporate Counsel
Symposium

Clay Gompf
Cooper Tire & Rubber Company
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SMART WRITING
E-mail
Instant Messaging
Hard Drives
Floppies
CDs
Jump Drives
Pictures
Video
Voice Mail
FDCC Corporate Counsel
Symposium

Clay Gompf
Cooper Tire & Rubber Company
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SMART WRITING
— Accurate statements that can be taken out of context:
— “The purpose of our company is to make money for our
shareholders.”
— “The possibility of increased cardiovascular events is a
great concern.”
— Broad and general vague writings or statements with

"tunnel vision".

— “There appears to be a reduction in our quality….”
— “All departments experienced major defect problems.”
FDCC Corporate Counsel
Symposium

Clay Gompf
Cooper Tire & Rubber Company
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SMART WRITING

• Written to Shock:

– “We have a cesspool of legal violations.”
– “Dealers are leaving us in droves.”
– “With financial results like this we can’t last a
quarter.”

• Written in Anger:
– “This is the last straw, we need to fire her
immediately.”
FDCC Corporate Counsel
Symposium

Clay Gompf
Cooper Tire & Rubber Company
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SMART WRITING
— Use of Emotional Language:

— “alarming”
— “defective”
— “catastrophic”
— “dangerous”
— “rampant contamination”
— “ dire ”

FDCC Corporate Counsel
Symposium

Clay Gompf
Cooper Tire & Rubber Company
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SMART WRITING
— Competitor Analysis:
— “more durable”
— “stronger”
— “better designed”
— “tighter tolerances”
— “better manufactured”

FDCC Corporate Counsel
Symposium

Clay Gompf
Cooper Tire & Rubber Company
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SMART WRITING
— Facility comparisons/Department
comparisons/Inter-company comparisons.
— Program Justifications = “Creative Writing
Contests” where limited resources must be
allocated.
— For every “winner”, there are 10 rejections;
—
—

“Time bomb” waiting to be discovered!
“Problems” never solved!

FDCC Corporate Counsel
Symposium

Clay Gompf
Cooper Tire & Rubber Company
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SMART WRITING
— Written words can and will be "misinterpreted" in

litigation

— Paper or electronic

— Employees/Contractors must write with the

expectation their writings/emails will become public
knowledge.
— “The New York Times test”

FDCC Corporate Counsel
Symposium

Clay Gompf
Cooper Tire & Rubber Company
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SMART WRITING
The New York Times test:
How would you feel if your
words were on the front
page of the New York Times?

FDCC Corporate Counsel
Symposium

Clay Gompf
Cooper Tire & Rubber Company
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SMART WRITING
— Beware of outside Quality Contractors/

Consultants/Auditors/ Customer Audits.
—

Audits are great – but, “loose cannon language”
creates unintended "seeds".

— Continuous improvement programs – don’t have to

criticize past to improve:
—

Pursuit of excellence

FDCC Corporate Counsel
Symposium

Clay Gompf
Cooper Tire & Rubber Company
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SMART WRITING
— Solutions:
— Vigilance:
—
—
—
—

Every member of management
Every supervisor
Every team leader/member
Everyone who writes

— “Closing the Loop”

FDCC Corporate Counsel
Symposium

Clay Gompf
Cooper Tire & Rubber Company
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SMART WRITING
— Training
—
—
—
—

All People
All Departments: executives, engineers, internal auditors,
quality, marketing, sales, consumer relations
Make available to Subsidiaries and Affiliates
Key Contractors

FDCC Corporate Counsel
Symposium

Clay Gompf
Cooper Tire & Rubber Company
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SMART WRITING
— Integrate Smart Writing into the core network of

company practices
— Communication – internal and external
— Social Media Policy
— Business Ethics
— Corporate Conduct
— Trade Secret
— Record Retention
FDCC Corporate Counsel
Symposium

Clay Gompf
Cooper Tire & Rubber Company
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SMART WRITING
— Quality includes quality communication:

— Do’s
— Accuracy
— Brevity
— Truthful
— Be specific
— Restrict copies to essential parties
—

—

Limit distribution lists and email chains

Honor Trade Secret and Record Retention
Policies

FDCC Corporate Counsel
Symposium

Clay Gompf
Cooper Tire & Rubber Company
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SMART WRITING
— Quality includes quality communication:

— Don’t
— Puff/Exaggerate
— Pass the buck
— Express opinions outside your area
— Generalize
— Write in anger or haste – (24 hour rule)
— Oversell
— Use off color language.
FDCC Corporate Counsel
Symposium

Clay Gompf
Cooper Tire & Rubber Company
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SMART WRITING

— Learn when to meet personally

— Use the phone?

FDCC Corporate Counsel
Symposium

Clay Gompf
Cooper Tire & Rubber Company
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Smart Writing

FDCC Corporate Counsel
Symposium

Clay Gompf
Cooper Tire & Rubber Company
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Smart Writing

FDCC Corporate Counsel
Symposium

Clay Gompf
Cooper Tire & Rubber Company
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Federation of Defense & Corporate Counsel

2010 CORPORATE COUNSEL
SYMPOSIUM

PERSONALIZING THE
CORPORATION – STRATEGIES
FOR IN-HOUSE COUNSEL TO
ADVANCE THE COMPANY’S
THEME AND STORY IN
LITIGATION THROUGH THE
RULE 30(b)(6) REPRESENTATIVE
Francis J. Deasey, Esquire
Deasey, Mahoney, Valentini & North, Ltd.
1601 Market Street, 34th Floor
Philadelphia, PA 19103

FDCC 2010 CCS
Hyatt at the Bellevue
Philadelphia, Pennsylvania
September 21-23, 2010

DEASEY, MAHONEY, VALENTINI & NORTH, LTD.

Philadelphia, PA - (215) 587-9400
Haddonfield, NJ - (856) 429-6331
Media, PA - (610) 892-2732
www.dmvnlaw.com

FRANCIS J. DEASEY
A founding shareholder of Deasey, Mahoney, Valentini & North, Ltd., Francis “Frank”
Deasey has a long history in the legal industry. In the mid-70’s, Frank joined his
father’s law firm, where he was quite involved with maritime law and insurance
defense. Over the years, the firm evolved to be what is now known as Deasey,
Mahoney, Valentini & North, Ltd.
Frank currently serves as national coordinating counsel for a major insurer, defending
catastrophic construction accidents involving cranes, power cranes, and other aerial
lift devices. In this capacity, Frank handles crane litigation in Massachusetts, Rhode
Island, New York, New Jersey, Pennsylvania, Maryland, Virginia, Illinois, South
Carolina, North Carolina, and Washington.
Phone: (215) 587-9400
Fax: (215) 587-9456
Email Francis J. Deasey
Download V-Card

Frank also handles coverage work for insurance companies. He evaluates coverage
issues and defends insurance companies in declaratory judgment actions.
With his experience of more than 100 successful jury trials, Frank has also gained
considerable recognition in the areas of products liability, construction, and insurance
coverage litigation. For example, in the One Meridian Plaza Fire litigation, which was a
notorious fire in Philadelphia, Frank was responsible for the coordination of a joint
defense effort against the building owners’ $400 million damage claim.
Over the years, Frank has also represented excess & surplus lines carriers, evaluating
excess exposure and defending the insured in catastrophic injury cases.
In addition to this insurance defense litigation and counsel experience, Frank has
taught numerous trial techniques courses for the Philadelphia Bar Association, the
Academy of Advocacy, and the National Institute of Trial Advocacy. He speaks
regularly at meetings of the Crane and Aerial Lift Subsection of the Defense Research
Institute (DRI). A frequent lecturer on insurance coverage, trial advocacy, and
products liability defense, Frank has authored several articles on these subjects. He is
called upon routinely by the firm’s insurance clients to conduct presentations on a
variety of insurance coverage issues.

EDUCATION




Canisius College (B.A. 1972)
Villanova University School of Law (J.D. 1977)

EXPERIENCE





Deasey, Mahoney, Valentini & North, Ltd. (1986–Present)
Deasey, Scanlan & Bender (1978–1986)
The Honorable Albert F. Sabo, Philadelphia Court of Common Pleas, Law
Clerk (1977–1978)

PROFESSIONAL AFFILIATIONS








American Bar Association
Defense Research Institute
Federation of Defense and Corporate Counsel
Pennsylvania Bar Association
Pennsylvania Defense Institute
Philadelphia Bar Association
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BAR ADMISSIONS






Pennsylvania (1977)
U.S. District Court for the
Eastern District of Pennsylvania
(1978)
U.S. Court of Appeals for the
Third Circuit (1982)
U.S. District Court for the
Middle District of Pennsylvania
(2005)

PRACTICE AREAS













Automotive Liability
Bad Faith
Commercial Litigation
Construction Defects
Construction Site Injury
Crane
Excess Insurance Litigation
Insurance Coverage
Premises Liability
Products Liability
Transportation

AWARDS AND DESIGNATIONS





Fellow – the Academy of Advocacy (1987–1989)
Historical Society of the U.S. District Court for the Eastern District of
Pennsylvania – Maritime and Admiralty Historical Symposium
Philadelphia Bar Association Trial Advocacy Program

ATTORNEY NEWS





COFOUNDER OF DEASEY, MAHONEY, VALENTINI & NORTH, LTD.
ADMITTED TO AMERICAN COLLEGE OF TRIAL LAWYERS
Frank Deasey and Jerry Valentini Named 2009 Super Lawyers
June 1, 2009
Frank Deasey Recognized as Pennsylvania Super Lawyer for
Insurance Defense Personal Injury
June 13, 2005
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IMAGE IS EVERYTHING1
In the court of public opinion image is everything. Image dictates how we vote; dictates
the clothes we wear; the cars we drive and the food we eat. Regardless of one’s political
persuasion, one cannot deny that the Madison Avenue image makers created an image of
President Obama which catapulted him into the Whitehouse. Two recent examples of how
image forms public opinion involve Tiger Woods and BP. Before revelation of his extramarital
affairs, Tiger Woods grossed over $100,000,000 with $85,000,000 attributable to corporate
endorsements. Since the fallout from his escapades he has lost over $25,000,000 in endorsement
income including AT&T who continues to sponsor a golf tournament which benefits the Tiger
Woods Foundation. While he still ranks as one of the most popular athletes in the world, his
image as a corporate spokesperson has taken a very substantial hit.
The image of oil companies in general, has been severely impacted following the
ecological disaster created by BP in the Gulf of Mexico. Recently, Valero Petroleum Company
petitioned a federal judge in the Eastern District of Pennsylvania to postpone a wrongful death
trial based on a survey conducted by a public relations firm. The survey, conducted by R&D
Strategic Solutions took place both before and after the BP incident in the Gulf of Mexico. The
survey conducted after the BP incident revealed that 74% of those surveyed thought that BP’s
conduct was typical of other corporations in the oil refinery business. 59% of respondents stated
that as a result of the BP incident their opinion of other oil companies was either “much more
negative” or “a little more negative.” 70% of respondents stated that as a result of the BP
incident it was “much more likely” or “somewhat more likely” that all oil companies cut corners
when it comes to safety. Most telling however were the responses to a question whether “it
would be more difficult for you to be completely impartial in a lawsuit brought against an oil
refinery by the family of a worker who died at that refinery in a work related accident.” 45%
stated they would lean in favor of the family and another 13% stated that they did not know. The
surveyor concluded that 58% of respondents to this question could not say that they could be
completely impartial.2
In the courtroom, the jury’s perception of a defendant company is based, in large
measure, on the image the company projects. Regardless of counsel’s effectiveness during jury
voir dire to eliminate biased or hostile jurors from the jury it is inevitable that all jurors come to a
trial with certain preconceived notions about corporate America. It is probably safe to assume
that most of these preconceived notions are unflattering.
To many Americans, corporate America is viewed as these monolithic, impersonal
organizations driven by the bottom line. Further exacerbating this image problem is the impact
of our nation’s recession which has taken people’s jobs, benefits and future financial security.
1

The author wishes to acknowledge and thank Michael Bonasso and Susan Wong Romaine of the Flaherty
Sensabough Bonasso law firm for their willingness to allow this author to utilize their paper presented at the 2007
Corporate Counsel Symposium entitled “Preparing the Corporate Representative for Deposition.” This author
recommends this highly informative and well written treatise to the readers’ attention and has attached the paper as
Appendix A.
2
See Valero Energy Corp.’s Motion to Continue Trial, USDC E.D. Pa. Civil Action No. 06-540.
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How many Americans do not believe this recession with its devastating financial impact on the
lives of millions of Americans was not caused, in part, by corporate America?
In the courtroom the age old adage “first impressions are lasting impressions” rules
supreme. The image of the defendant company projected to the jury has profound and lasting
consequences. Defense counsel has many opportunities to create and reinforce the corporation’s
image and tell the company story most notably:
(1)
(2)
(3)
(4)

during voir dire to the jury;
during opening statement;
during cross examination of the plaintiff’s liability expert; and
during direct examination of the corporation’s Rule 30(b)(6) representative.

This paper will focus on creating a positive image of the defendant company through
cross examination of plaintiff’s liability expert and direct examination of the corporation’s
30(b)(6) representative.
When you think of General Motors, IBM, Wyeth Laboratories, Dow Chemical or any
other multinational or Fortune 500 corporation what image comes to mind? For some it is the
image of cars, computers, drugs and chemicals. For other it may be the image of corporations
whose stock price has impacted their 401K’s or retirement savings. Finally, it may be the image
of corporations who have received preferential treatment from the federal government during
these difficult economic times.
In reality, none of these images tell the whole story and, most certainly, are not the
images the defendant company should project in the courtroom. By law, no company can
operate without people. While company policy may be directed by its board of directors and
shareholders, a company’s products or services are created by the hard work and dedication of
millions of unseen workers.
It is critical, therefore, for defense counsel to drive this message home to the jury.
Counsel must personalize the defendant company’s image to enable jurors to identify with those
millions of unseen workers who design and build the products or deliver the services. It is
through this personalization of the company that the jurors can see the defendant company not as
an inanimate corporate structure but rather as a living, breathing organization comprised of
people just like them.
Following the BP disaster, Tony Hayward, BP’s CEO was interviewed and at one point
told the interviewer “I just want my life back.” Did this resonate with people across America as
they watched the unfolding ecological tragedy? Not surprisingly, Mr. Hayward is no longer with
BP. Recently BP’s television advertisements have focused on their Gulf Coast employees who
are intricately involved in the clean-up effort. Why? Because Americans can identify with the
people who clean the oil off the beaches or the people who skim the oil off the water. Through
these types of advertisements, BP hopes to change its image in the eyes of the American people.
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In the courtroom, it is easy for jurors to identify with the engineer who designed the
product, the chemist who formulated the drug or the safety director who protects the company’s
employees. Typically, these individuals are the mirror image of your typical juror. You can
probably count on one hand the number of corporate executives who have sat as jurors in your
trials. On the other hand, there are untold numbers of engineers, factory workers, truck drivers,
delivery personnel, nurses and technicians who serve as the backbone of the jury system. These
types of jurors must identify with the defendant company through the company’s representative.
The face of the company and the messenger for the company’s theme in the courtroom is the
company representative. The importance of proper selection, preparation, presentation of the
company witness can not, therefore, be underestimated.
SELECTION OF THE RULE 30(b)(6) REPRESENTATIVE
It is incumbent upon defense counsel to identify issues early in the litigation. Early issue
identification allows counsel and client to develop the company’s story in response to plaintiff’s
allegations. Critical to this response is early identification of the appropriate Rule 30(b)(6)
representative. This allows the representative to be involved in case strategy and theme
development in the early stages of litigation. Early identification of the representative also
allows the individual to be involved in responding to discovery requests. Having the designated
company representative involved in the discovery process safeguards against inconsistent
responses to discovery requests. It also ensures that, during questioning, the company’s
representative will fully understand the company’s position on critical issues as advanced
through the company’s discovery responses.
Equally important is the selection of a company representative with a thorough
knowledge of the subject matter. Remember that the company representative is the face of the
company. The company representative must portray the company as caring about and taking the
case seriously. Keep in mind that it is more likely than not that the jury either utilizes or, at the
least, recognizes the products or services at issue in the case. Therefore, is it important to create
a comfort level with the jurors that the defendant company knows what it is doing. The jury
must feel secure in the fact that the defendant company does everything in its power to ensure
that its products and/or services are safe for use by the public.
Thus, the selected company representative must have a thorough command of the
company’s theme as it relates to the issues in the case. Evasive answers such as “I don’t know”
or “we did not consider that” do not instill confidence. To the contrary, such answers create
doubt in the jurors’ minds that the company’s products and/or services are safe for use by the
consuming public, including the jurors themselves.
Finally, the selected company representative must be personable. Keep in mind that the
idea is to personalize the company so that the jurors see the company not through the corporate
structure but through the company representative who testifies at trial. Honesty and sincerity are,
therefore, important qualities to consider when selecting the appropriate company representative.
This type of individual can be found at every level of the corporation from the security guard
who monitors the company’s lobby to the corporate executive who is the public face of the
company. Regardless of their status within the company, the company representative,
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knowledgeable on the subject matter, must be embraced by the jury. Jurors embrace honesty and
sincerity because these traits instill confidence in the message. Jurors more readily accept the
message when they are confident that the messenger is honest and sincere.
PREPARATION OF THE COMPANY REPRESENTATIVE
Key to proper preparation of the company representative is getting the representative to
become invested in the process. For many company representatives, testifying for the company
is not part of their job description. Testifying at trial is disruptive and distractive. It creates
pressure which does not exist in the normal work place. The experience can be downright
frightening.
However, the company representative must understand that he/she is integral to the
presentation of the company’s story. He/she must appreciate that his/her design, product or
service may be on trial and, therefore, his/her actions maybe used to criticize the company. It is
counsel’s job to convince the company representative that he/she is not only integral to the
defense but also has a stake in the outcome of the litigation.
Proper presentation of the company representative must include a dress rehearsal. People
rarely see themselves as other people do. Counsel should always consider videotaping a mock
direct and cross examination of the company representative. It is important that the company
representative understand and appreciate that cross examination will not be pleasant.
Videotaping a mock cross examination of the company representative prepares the individual for
the rigors of actual cross examination.
A persuasive witness is a calm and poised witness who uses narrative and smoothly
flowing statements. Tempo and inflection are equally important. Videotaping the company
representative allows the representative to see themselves as others do. This permits counsel to
“fine tune” the representative’s demeanor on the stand thereby enhancing the juries receptiveness
of the company’s story as told by the company representative.
The first and foremost commandment is “Tell the Truth.” During direct examination of
the company representative this command is easy to follow. The story is scripted and hopefully
rehearsed. However, cross examination is a different story all together.
Effective cross examination is designed to accomplish two things: (1) advance your
opponent’s theme and (2) discredit your witness and, therefore, your company’s theme. Cross
examination questions are neither fair nor unbiased. They are designed to “trap” you company
representative and “misdirect” the jury’s attention from your company’s theme.
The ultimate defense to effective cross examination is the truth. Remember that no one
in this world is perfect. Since companies operate through people they are, by definition,
imperfect. People make mistakes. Companies make mistakes. The key is to admit what needs
to be admitted and move on.
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Is there any doubt that the public perception of Tiger Woods would have been
dramatically different if he had admitted his failings in a forthright manner instead of hiding
behind the image of him that “his handlers” had created? Would the public opinion of BP have
been different if BP had taken immediate responsibility for the Gulf disaster and explained to the
public their attempts to resolve the situation instead of maintaining a veil of silence for weeks
while millions of gallons of oil spread throughout the Gulf?
Admitting one’s faults or shortcomings is an endearing human trait when it is expressed
with sincerity and conviction. On cross examination, the company representative must be
prepared to “come clean” when necessary without hiding behind unpersuasive excuses.
Sometimes products fail or services are not delivered as promised. This is a fact of life and the
company representative must be prepared to admit the company’s shortcomings while, at the
same time, maintaining the company theme.
PRESENTATION OF THE COMPANY WITNESS
When presenting the company’s story the effective company representative must exhibit
favorable:
Appearance;
Attitude;
Demeanor; and
Body language.
Studies have shown that many people process information more from what they see than
what they hear. Thus, the message can be lost even with a very knowledgeable company
representative if the representative does not possess these qualities. It is easy for jurors to sense
aggression, hostility and nervousness. Jurors, like most people, feel comfortable in listening to a
person with a presentable appearance. Jurors, like most people, accept the message of a person
with a positive attitude. Jurors, like most people, appreciate a person with a pleasant and
respectful demeanor. Finally, jurors, like most persons, respond to positive body language which
is neither hostile nor antagonistic.
The company can be personalized and its story told through the personalization of the
company representative. There is uniqueness to every person’s life story. Counsel must allow
the company representative to effectively and persuasively tell his/her own life story which, in
turn, will permit the company representative to tell the company’s story. Jurors must see the
company as a living, breathing organization whose personality mirrors that of the company
representative. Acceptance by the jury of the company representative’s “story” is the first step
towards acceptance by the jury of the company’s “story.” Personalizing the company through
the company representative creates a more favorable environment for the jury’s acceptance of
the company’s story.
Prior to our panel discussion, we will provide you with a hypothetical which will be
utilized during our panel discussion and our demonstration of the cross examination of plaintiff’s
expert and direct examination of the company’s Rule 30(b)(6) representative.
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APPENDIX A

