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I. INTRODUCTION
Player lawsuits alleging concussion trauma injuries against the
National Football League and the League’s Marketing Affiliate, NFL
Properties, Inc. (collectively “NFL”), have given rise to high stakes
and bi-coastal coverage litigation between the NFL and thirty four
liability insurance companies. At stake will be millions of dollars
that the NFL has already paid to defend the lawsuits, millions more it
will likely pay for future defense and untold sums the NFL might be
ordered to pay as damages to its former players. The coverage
litigation will likely also foretell the direction of future claims by
sport participants as they age and should the relationship between
head trauma and latent conditions including dementia be established.
The NFL coverage litigation is therefore an important development
to be watched closely by those on all sides of the issue.
II. THE PLAYER LAWSUITS AND THE COVERAGE ACTIONS
On August 13, 2012, Alterra America Insurance Company
(“Alterra”) filed a Complaint in New York state court in New York
City against the National Football League and NFL Properties, LLC
(the “New York Coverage Action”). Alterra Am. Ins. Co. v. NFL,
No. 652813-2012 (Supreme Ct. N.Y. Cty, N.Y. filed Aug. 13, 2012).
Alterra alleges in its Complaint that it issued an insurance policy to
the National Football League and NFL Properties, LLC (collectively,
the “NFL”) for the period of August 1, 2011 to August 1, 2012. It
*
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further claims that former NFL players and their spouses have filed
more than one hundred and forty lawsuits against the NFL alleging
neurological injuries sustained while playing football (the “Player
Lawsuits”).
In the underlying Player Lawsuits, the plaintiffs allege bodily
injury due to chronic traumatic encelphalopathy (“CTE”), which has
been described as a “progressive neurological deterioration” of the
brain that can result in a multitude of substantial physical and/or
mental impairments (including, but not limited to, social instability,
erratic behavior, memory loss, tremors, deafness, speech and gait
abnormalities, and dementia). More specifically, the Player Lawsuits
plaintiffs all allege that they either have already been diagnosed with
CTE, or are at risk of developing CTE as a result of numerous
concussions sustained during their former careers as employee
players for the NFL. While the complaints vary somewhat in the
causes of action asserted, their legal theories generally sound in (1)
negligence and (2) fraud, concealment, or conspiracy (i.e. that the
NFL concealed information about the severity of on-field
concussions and the later potential for CTE injuries).
According to Alterra, the NFL tendered some of the Player
Lawsuits for defense and indemnity under the 2011 Alterra policy—
a tender that Alterra declined. Accordingly, in its New York
Coverage Action, Alterra seeks a declaration that it has no duty to
defend or indemnify the NFL with respect to the underlying Player
Lawsuits.
On August 15, 2012, two days after Alterra filed its Complaint
in the New York Coverage Action, the NFL filed suit in Los Angeles
County Superior Court (the “California Coverage Action”). National
Football League et al. v. Fireman’s Fund Insurance Co. et al., No.
BC490342 (Super. Ct. CA Cty. L.A. filed Aug. 15, 2012) In the
California Coverage Action, the NFL alleges that thirty-four
insurance companies, including Alterra, issued primary and umbrella
or excess insurance policies to the NFL for policy periods beginning
in March 1968 and ending in August 2012. It further alleges that
each of the policies provides coverage to the NFL in accordance with
California law. The NFL seek damages from certain insurers that
have allegedly breached their obligations under the policy by
refusing to defend the NFL in the underlying Player Lawsuits. It
1714326.1
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also seeks a declaration that said insurers are to provide both a
defense and indemnity to the NFL, for any damages that the NFL
must pay to the plaintiffs in the Player Lawsuits. On September 18,
2012, the California Action was deemed related to a previously filed
coverage action by NFL equipment manufacturer Riddell, Inc. that
also involves CTE injury claims.
On August 21, 2012, after the NFL filed the California Coverage
Action, certain defendant insurers to that litigation filed a second
coverage lawsuit in New York state court in New York City against
the NFL, as well as several of the defendant insurers to the California
Coverage Action. Discover Prop. & Cas. Co. v. NFL, No. 6529332012 (Supreme Ct. N.Y. Cty, New York filed Aug. 21, 2012). In this
second New York coverage action, Discover Property & Casualty
Company and affiliates (collectively, “Travelers”) allege that the
defendant insurers to its action issued insurance policies to the NFL
that were in effect from the 1960’s to 2012, and under which the
NFL have sought defense, indemnity, or both with respect to the
underlying Player Lawsuits. Travelers seek declarations as to its
duty to defend and indemnify the NFL with respect to the underlying
lawsuits. They also seek a declaration that the various defendant
insurers to the Travelers’ action are not entitled to contribution from
Travelers with respect to any amounts those insurers pay to defend or
indemnify the NFL.
One day later, on August 22, 2012, Alterra filed a First
Amended Complaint in its first-filed New York coverage action,
naming as new defendants all but two of the insurer defendants to the
Travelers Complaint. In its First Amended Complaint, Alterra
reasserts the allegations from its original complaint as to the NFL,
and also seeks a declaration that the new insurer defendants issued
policies to the NFL that provide the NFL with defense and indemnity
as to the underlying Player Lawsuits. However, Alterra also claims
that the NFL have failed to cooperate in Alterra’s investigation of the
claims asserted in the underlying Player Lawsuits, and seeks
damages from the NFL for costs incurred as a result of the NFL’s
alleged failure to cooperate.
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III. THE BATTLE FOR FORUM AND CHOICE OF LAW
With coverage litigation pending in both California and New
York, the parties to the various coverage actions wasted little time in
filing dueling motions to dismiss so that the controverted issues can
be adjudicated in their respective forums of choice. The competing
motions are principally based on the doctrines of forum non
conveniens and comity. In its New York motion to dismiss the
Alterra and Travelers suits, the NFL argue that California is the
preferred forum because California has been home to four NFL
teams, and has hosted multiple Super Bowls, as well as playoff and
Pro Bowl games. Although the insurer litigants are incorporated in
ten different states, with only one incorporated in California, the
NFL further argue that several of the insurers are managing the
NFL’s tenders and the coverage actions from claims offices located
in California. The NFL's motion to dismiss the Alterra and Travelers
suits is set to be heard on November 5, 2012.
In support of their motions to dismiss the California coverage
action, the insurers argue that the NFL are headquartered in New
York, and that many of the brokers involved in the placement of the
various policies at issue were located in New York at the time of
contract execution. Conversely, the insurer litigants emphasize how,
except for early years on the coverage chart, none of the policies at
issue were negotiated or delivered in California. As such, the
insurers conclude that New York is home to a substantial nexus of
(1) witnesses with knowledge pertinent to the insurance issues, and
(2) the greater public interest in the outcome of coverage litigation.
Additionally, the insurers argue that because the filing date of
Alterra’s New York coverage action predates the filing date of the
NFL’s California coverage action, the California court should defer
to the New York courts’ jurisdictional determinations. The Insurers'
motion to dismiss the NFL's California action is set to be heard
November 13, 2012.
Only after the parties to the coverage actions find resolution on
the forum issue, can they began to litigate the choice of law issue.
Where New York law is generally seen as being advantageous for
insurers, California law is generally seen as being advantageous for
policyholders. Choice of law is a separate determination from the
designation of the proper forum and can actually contradict the ruling
1714326.1
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of forum, such that a California court could find that the law of New
York governs the interpretation of some or all of the policies at issue.
Nevertheless, selection of choice of law and forum will involve some
overlap in fact and argument. For example, the insurer litigants will
invariably argue that New York law should govern the coverage
issues because the NFL maintain their corporate headquarters in New
York, and because it is the jurisdiction where most of the policies
were negotiated.
IV. COVERAGE ISSUES
Ultimately, the NFL coverage litigation will present a myriad of
substantive coverage issues, most of which will turn on the specific
language of the dozens of policies issued to the NFL over four plus
decades. Accordingly, it is impossible to identify here all of the
potential substantive coverage issues. Nonetheless, a handful of core
issues are certain to arise, and their adjudication will necessarily be
influenced by the eventual determination of choice of law. These
issues include: (1) whether or not the injuries alleged in the
underlying actions trigger the policies; (2) how the courts should
allocate damages across multiple policy years; (3) whether or not the
players’ allegation of fraudulent conduct by the NFL defeats
coverage; and (4) whether or not some of the insurers have a late
notice defense.
A. Timing of Injury: Did the Players
Sustain Injury During the Policy Periods?
Typically, coverage provided under liability insurance is
triggered by damage or injury occurring during the policy term.
Given the forty-four year span of alleged policy terms insuring the
NFL, as well as the varying playing times and dates of
manifestation of the plaintiffs in the underlying claims, a threshold
issue will be the extent to which the various players sustained injury
during the various policy periods.
For example, a plaintiff who played in the league in the 1980’s,
would logically not have been injured by the NFL’s alleged tortuous
conduct during the 1970’s, and thus could not trigger policies in
place during the 1970’s. Thus, the question of whether any
individual plaintiff sustained relevant bodily injury during any
1714326.1
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individual policy period necessarily depends upon an individualized
evaluation of their medical history with respect to the dates, if
known, on which they sustained concussions, if any. Moreover,
because of the latency period between injury date and the date upon
which the CTE symptoms actually manifest (i.e. presumably years
after a player has retired), an in-depth understanding of CTE and its
relationship to the number, timing, and severity of concussions is
required to ultimately determine whether the underlying plaintiffs
actually sustained bodily injury during any potentially applicable
policy period.
Likewise, the insurers are likely to argue that the question of
which policies must respond to the player lawsuits is governed by the
“injury-in-fact” rule which requires that proof of the existence of
actual injury at the relevant time of the injury is required to establish
insurance coverage. This “injury-in-fact” conforms to the policy
requirement that damage or injury must occur during the policy
period and has been held to be the rule for triggering coverage under
New York law.
Under this rule, proof of mere exposure to a
harmful occurrence during a policy period (i.e. an occurrence that
causes demonstrable, compensable bodily injury years later) will not
suffice to prove that the bodily injury occurred during the policy
period without medical evidence of immediate injury. Thus, under
New York law, for indemnity coverage to exist, the burden will be
on the NFL to prove through actual facts that the plaintiffs suffered
actual, compensable, injury during the respective policy periods
through manifestation of the relevant disease or medical condition.
The NFL might argue alternatively that that the question of
which policies must respond to the claims should be governed by the
“triple trigger” theory developed in California in response to asbestos
bodily injury claims. As to the asbestos bodily injury claims, the
California courts found that bodily injury begins the moment that a
claimant inhales asbestos fibers and progresses continuously up to
the moment that the claimant succumbs to the disease or the injury
becomes a known loss. This is referred to as the “from first breath to
death” theory. However, this “triple trigger” theory was developed
in light of the unique medical etiology of asbestos related disease,
and any trigger theory must ultimately fit the medical evidence
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specific to CTE as well as the language of the insurance policies at
issue.
B. Allocation Across Years
An issue related to trigger of coverage is the issue of how
defense cost should be allocated across the years of coverage that are
at issue because of continuing damage or injury. Once more, New
York law differs from California law and the insurers might argue
for the former, while the NFL might prefer the latter. When an
insured is alleged to be liable for continuous injuries sustained over
time by underlying plaintiffs, New York precedent supports the
allocation of defense costs, “pro rata,” by time, among multiple
insurers owing a duty to defend/indemnify the same insured under
separate primary policies issued in different applicable policy years.
Here, an insured may have overlapping coverage for the same risk
(1) when the claim is covered by concurrent policies, or (2) when
there are consecutive policies covering a bodily injury or property
damage that spans more than one policy period such a situation, New
York courts determine each insurer’s obligations to the insured by
applying a body of law developed to resolve “other insurance”
disputes.
In a recent decision involving insurance coverage for
environmental pollution, the California Supreme Court rejected New
York’s “pro-rata” approach to allocation of defense costs as well as
an insurer’s obligation to indemnify an insured for damages awarded
to the third party claimant. Based on language commonly found in
liability policies, the trial court held that each insurer was liable for
“all sums” awarded as damages, subject to its particular policy limits
for the total amount of the loss. The California Supreme Court also
adopted a broad pro-policy holder outlook when it reasoned that in
the situation of long term environmental pollution, it would be too
difficult for a policy holder to determine in which policy period
environmental damage occurred.
Again, whatever approach is
followed for allocation of defense costs and indemnification of
damages, the court and parties involved must reconcile the rule with
the specific language of the policies and the specific medical
evidence presented by the CTE injury claims of the NFL players.
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C. Coverage Defense for the
NFL’s Alleged Intentional Conduct
Third, all of the complaints in the underlying Players Litigation
allege fraud and other forms of intentional tort by the NFL on
account of certain actions related to the NFL’s medical investigation
into concussion-related injuries, as well as their public statements
and publications regarding the results of said research. The insurers
will likely argue that these claims, therefore, should be barred from
coverage because they do not fit the definition of an “occurrence,”
which only covers injuries neither expected nor intended by the NFL.
Separately, the specific fraudulent actions by the NFL alleged by the
complaints all occurred after the certain early (1960s and 1970s era)
policies had expired. Thus, the NFL’s allegedly fraudulent actions
could necessarily only have “injured” the plaintiffs after the policy
had expired, such that the claims cannot meet the requirement that
injury occur during the policy period. Also, New York precedent
does not permit the insuring of settlements or judgments paid on
account of intentional torts as a matter of law.
D. Coverage Defense
for Late Notice of the Claims
Relatedly, there may be a potential late notice defense regarding
when the NFL became aware of any "occurrence" involving any
players who are later found to have sustained “bodily injury” during
the respective policy periods, and when the NFL should then have
provided written notice of any such “occurrence” to its insurers.
This will be a fact intensive question with respect to any
“occurrences” involving “bodily injury” to any individual players or
former players. The Late Notice Defense also highlights another
difference between the governing laws of New York and California.
In New York, no showing of prejudice by an insurer is needed to
sustain a disclaimer of coverage due to the late notice, whereas
California law imposes a more burdensome requirement on the
insurer asserting a “late notice” defense. More specifically, under
the latter California standard, an insurer can be required to prove
substantial prejudice resulted from the untimely notice.
Similarly, there is potential for a laches defense for the insurers
if the NFL defendants are later determined to have prevented player
1714326.1
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awareness of CTE and other post-traumatic brain injuries through
their acts and omissions, and thus causing further delay in the filing
of the underlying claims, as well as prejudicial loss of relevant
evidence regarding the plaintiffs’ medical condition/injuries from the
ordinary passage of time. Courts have invoked the equitable doctrine
of laches to prevent stale claims and the prejudice that can result.
V. CONCLUSION
As shown by the current skirmish over whether New York or
California is the right forum, the NFL concussion coverage litigation
will bring multiple challenges for court and counsel. With expert
counsel on both sides, each procedural and substantive point will be
played with precision and intensity. Insurance professionals and
practitioners will want to stay tuned.
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INTRODUCTION
Catastrophe is a word that signifies devastation, loss of life, loss of property and
total chaos. We need look no further than to BP oil spill for an example of devastating
work site accidents. In the end, BP paid a heavy price, both financially and publically,
for lackluster safety programs. In this day of sensationalism in the media, catastrophic
worksite accidents always receive front page news. In this paper, we will be discussing
several aspects of the catastrophic case. First, once the accident takes place, how do
the lawyer and corporation respond in the initial hours, both internally and to the public.
Second, what human factors go into causing work site accidents and how does your
expert reconstructionist address the issue. Next, once suit is filed, how do the
corporation and the attorney strategically deal with thelawsuit ranging from liability
matters to employment issues. Finally, we will discuss what corporations can do to
avoid the catastrophic work site accident by applying internal safety measures.
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PART I
Initial Response to Worksite Accidents

“Every day in America, 13 people go to work and never come home. Every year
in America, nearly 4 million people suffer workplace injury from which some may never
1 In the last five years, nearly 20,000 workers have died on the job.
recover.”
2 Nearly
2,500 OSHA recordable accidents occur each and every workday. The construction
industry routinely leads all other industries in the total number of deaths per year.
In 2011, 774 construction workers died on the job. The leading causes of worker
deaths on construction sites are: (1) falls; (2) electrocution; (3) being struck by an
object; and (4) caught-in/between. These 4 causes represent 57% of total construction
worker deaths in 2011.
The National Institute of Health estimates the total cost of fatal and non-fatal
injuries in the construction industry alone were $1 1 .5 billion in 2002. The estimated
cost per fatality was nearly $4 million. Because of the prevalence of significant
accidents in the construction industry, it is imperative that each of us understand what to
tell our client when they call to request our assistance at a fatality or major incident on
their worksite.
I.

What to do before an accident occurs.

It is important to meet with the Risk Manager and Safety Committee of your
construction client in advance of an emergency to go over and understand their
Emergency Response Plan. Learn what role they need you to play so you avoid
situations at the site of an incident where no one is sure who is to do what. Working
through the Plan with your client, in advance of a loss, allows them to understand what
roles you are capable of serving for them so there is no confusion during a response.
See attached common Incident Investigation and Reporting Plan.
The Plan for a worksite injury should always begin with a 911 call, making sure
that all emergency responders necessary to handle the onsite incident are notified
immediately. Predesignated worksite management should attend to the injured worker
while emergency responders are on their way. All non-essential workers should be
1

2

Secretary of Labor, Hilda Soliz, Worker’s Memorial Day Speech, April 26, 2012
The Bureau of Labor, Statistics Census of Fatal Occupational Injuries

Costs of Occupational Injuries in Construction in the United States, published online April 20, 2007,
3
Geetha M. Waehrer, Ph.D., Xiuwen S. Dong, Dr. Ph., Ted Miller, Ph.D., Elizabeth Haile, MPH., and Yurong Men,
M.S.
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removed from the area. Secure an area around any continuing danger or hazard that
may result in continued danger to workers, particularly emergency responders. Once
the area is secured, key corporate personnel should be notified of the event. For any
significant accident or injury, legal counsel should be called to the scene to assist with
the investigation and OSHA visit, which will occur shortly. Next, your insurance carrier
should be notified and, if the situation merits, a Crisis Management Consultant should
be contacted, particularly in cases involving high media exposure.
In addition to being familiar with your client’s Emergency Response Plan, you
should have in your vehicle a “go bag” containing the following:
•
•
•
•
•
•
•
•
•
•
•
•
•

Camera equipment
Tape recorder
Tape measure
High visibility safety tape
Scissors
Scotch tape
Reflective vest
Hard hat
Ear protection
Safety glasses
Steel-toe boots with non-slip soles
Gloves
Large envelopes for securing
potential evidence

•
•
•
•

Report forms
Graph paper
Tablets of paper
Pens and pencils

II.

Work the Plan.

Once you arrive at the site, meet with the lead person on site in the company’s
work trailer. Often, media may already be on scene, or at least on their way. You want
all early conversations to be outside the reach of some of today’s powerful microphones
which can capture a whisper at 100 feet. Often, early information about what actually
happened is incorrect, either in whole or in part. Obtain an overview from your direct
contact and confirm that each early item on the Response Plan has been performed. If
the incident involved a fatality and the victim has not been removed from the scene,
work with emergency responders and law enforcement to agree upon a proper method
to cover the body. In this day of news delivery by helicopter, remember a blanket on the
ground does not create a good visual image. Consider placing a canopy over the area
to limit visibility. Remember, in most instances, the cameras are shooting before the
family has been notified. Once notified, most family members will watch the news to
see what is shown, as well as what is said about an incident. Remember to be sensitive
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to the grief which is felt by co-workers and witnesses, as well as the grief which will be
felt by the family, when going about your work
III.

Investigation.

Begin conducting the investigation as quickly as possible before site conditions
change, witnesses leave and equipment is moved. Choose a private place to talk,
typically the job trailer is the best place to perform interviews. In some instances, you
may not be the best person to conduct the interview, particularly if the issue is highly
technical. In that event, consider having someone with technical expertise from your
client company to participate in the interview. I am not a strong advocate of early
recorded statements. My preferred method is to take copious notes rather than obtain
the recorded statement. If I run across a witness who seems particularly capable of
providing a succinct recollection of what we believe to be the true account of the events,
I may record that witness’s statement, understanding that eventually any party in the
subsequentlitigation is going to be entitled to that recording. Be sure to ask each
witness about other possible witnesses to the event and who they believe was in the
best position to have seen everything that happened. It is importantto ask about the
movement of various equipment post-accident. It is not unusual for equipment involved
in an accident to be moved prior to emergency responders arriving. It is imperative that
you know exactly where the equipment was at the moment of the accident. Do not
assume the current location of that equipment is exactly where it was at the time of the
accident.
Take as many pictures as possible to document the scene and everything
relevant to the scene. However, be particularly attentive to not photographing any
conditions such as blood or emergency medical waste left at the scene following
removal of the victim. These items can be easily removed before taking your
photographs. A good rule of thumb is to not take any photograph you wouldn’t want
young children to see.
IV.

OSHA.

As with all fatalities, OSHA is required to be contacted within 8 hours of a fatality,
or for any injury to three or more workers requiring hospitalization. See OSHA
Subsection 1904.39(a). OSHA has a 24-hour fatality contact number at (800) 323OSHA. However, it is not uncommon for OSHA to hear about the incident through
media accounts and drive directly to the site. It is imperative you know what your
client’s position is with regard to warrantless OSHA investigations. See attached
company policy regarding warrantless searches.
Before OSHA investigators arrive, do a walk around the worksite to advise the
client of any observable conditions which may result in violations of various OSHA
standards so they may be immediately corrected. An OSHA investigator is not limited
to the site of the injury when coming upon the site to investigate an accident. It is not
unusual for an OSHA investigator to walk the entire site attempting to identify as many
citable conditions as possible so that later they will be in a position to negotiate the
ultimate fines and penalties if it comes to that. In this day and time, OSHA is more
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aggressive in seeking criminal penalties than they have in years past. The attached
example of a company policy prohibiting warrantless search of employers’ premises
may provide criminal defense counsel with some ability to exclude discovered evidence
obtained by OSHA during its warrantless search should criminal charges later be filed
against your client and/or various officers of the corporation.
V.

Media.

Finally, once the scene has been secured, key witnesses have given their
statements, evidence and photographs have been taken, it is time to turn to the media
focus. If your client company has good relations with local media, you may want the
company spokesperson to be the onsite responder to media inquiry. Be careful about
delaying your response to the media because the media deals with deadlines.
Understand what deadlines they are under and advise them that you will get back to
them after you have had an opportunity to conduct a reasonable investigation, but that
you will clearly get back to them before their deadline. You do not want the media filling
in their own blanks because you didn’t have an opportunity to get back to them before
their deadline.When “on-mic,” you need to answer all questions as directly and as
completely as possible. Any attempt to misdirect or provide less than complete answers
will have you come off looking as though you are trying to hide something. If you don’t
know the answer to a question, tell them you don’t know. Don’t risk a guess. False
information can damage your credibility and the public’s perception of your ability to tell
the truth and convey accurate information. Tell the truth and avoid using “no comment”
as an answer. “No comment” gives the impression that you have something to hide.
Remember, when speaking to a reporter, never give off-the-record information as it
could come back to haunt you. Do not exaggerate the facts. Give the facts as you
know them and cite your own sources if necessary to create greater credibility.
Challenge any efforts the reporter might have to put words in your mouth. If you don’t,
you may end up appearing to agree with something you actually disagree with. Try to
avoid the “what if” questions and be prepared to lead the interview from problems and
negatives to positive points that you want to make. Be sure to get contact information
for the reporter so that you may contact them should you obtain additional information.
If the emergency or disaster is long term in nature, it is important to hold frequent
briefings or press conferences. These press conferences help fill the void the media
may experience during the early stages of an incident and satisfies their need to speak
with an authority or official about the situation.
Advise all employees to not speak to the press and to not give statements to
anyone. Remind them that the family may call asking for information. If that occurs,
give them the name of the person at the company who they can contact for more
detailed information.
For incidents that have great potential for harm to the company as a whole, I
strongly suggest the use of a Crisis Management Consultant to work with you and your
client to help develop a viable and consistent strategy to deal with the fallout.
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PART-Il
Why do they do that stupid stuff?
As both a biomedical and mechanical engineer with a background in ergonomics
and human factors issues, I am frequently involved in investigating and determining
from a scientific viewpoint the answer to the question “Why did they do that?” Many
times it is because the actions of individuals in a specific accident or incident seem to
be nearly incomprehensible. Other times, they justify their actions by blaming others.
This paper provides an overview of these two areas: 1) Examining some of the reasons
that people do things that in retrospect seem “stupid”, e.g. thoughtless, careless, or
even purposely dangerous, and 2) what are some of the reasons people may pursue a
case when it seems at face value to be frivolous, or perhaps their own fault. While many
or perhaps all of the motivations, assumptions, and circumstances that lead to accidents
(and potentially lawsuits) may be familiar, a periodic review and mindfulness with regard
to these issues can be helpful in preventing both the accidents and the following
repercussions.
The field of User Centered Design focuses on understanding how users interact
with a given product or environment and then optimizing that environment or product to
make it as desirable as possible, has produced numerous studies regarding user
behavior. Additionally, the Consumer Product Safety Commission (CPSC) and the
National Highway Traffic Safety Administration (NHTSA) have investigated and
analyzed the various behaviors that can lead to accidents and injuries, with a wide
range of products and vehicles. Of specific interest to the construction industry are
product related accidents involving power tools, falls, and accidents involving riding
construction equipment. A survey of the literature indicates a number of factors that
contribute to or cause many of these accidents For example:
•

A CPSC study
1 regarding “nail guns” indicated that about 15 percent of
occupational injuries involved guns that had been modified including removal or
modification of safety features on the device.
—

•

The same CPSC study on nail guns indicated that less than half of the
occupational injury victims remembered seeing warnings to wear eye protection,
to avoid pointing/depressing the trigger toward themselves or others, or to keep a
finger away from the trigger, etc.

•

Approximately 10 percent of those occupational users injured by nail guns in the
CPSC study were bystanders or helpers rather than the gun operators.

•

Another CPSC study
2 regarding stationary saw accidents revealed that at the
time of the injury, the saw did not have a safety switch in 78.7 percent of the
11

cases, and the saw blade was not protected by a blade guard in 65.7 percent of
the cases. In most cases, the blade guard was removed (75.0 percent) for
operational convenience.
•

The CPSC saw study also revealed that the operator was pushing the stock in
76.7 percent of the cases at the time of the injury, and a push stick was used in
35.6 percent of these cases.

Although these studies deal with specific injuries related to tools, they are
emblematic of the same behaviors that result in a catastrophic accident. These studies
and many others reveal some common assumptions and behaviors that are nearly
universal, including:
•
•
•
•
•
•
•
•
•
•

people assume that bad things will not happen to them
People are inattentive
People are easily distracted
Owners & employees become used to the way things are
Employees may not be properly trained
Facilities sometimes aren’t well maintained
People don’t always read directions, signs, etc.
Frequently, people take the path of least resistance
People are generally in a hurry
People may be careless

it is important to first recognize these common human behaviors and
assumptions, and then utilize the appropriate methods to design an environment that
reduces the associated risks as much as possible. Experience, as well as research,
indicates that there are a number of ways to accomplish this:
•

•

•

•
•
•
•

Training:lt may seem obvious and sometimes it may seem unnecessary, but training
your personnel is the best method for preventing and minimizing injury accident
potential. Training not only helps prevent accidents, a lack of training can lead to a
lawsuit.
Reinforcement and enforcement: After you’ve trained your personnel, make sure
that the training is reinforced, modeled by supervisors, and that the rules are
enforced.
Go through your worksite with “fresh eyes” Friends, family, colleagues, etc. can
provide a new view of the situation that aren’t in that environment on a regular
basis.
Do a hazard analysis go through your worksite and identify the potential
hazards. Then eliminate them.
Reward people for suggestions and improvements recognition is a great
motivator, as are rewards, even small ones
Management needs to set a good example & be supportive of safety actions
really do speak louder than words.
make sure the procedures are properly documented.
—

—

—

—
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•

•

•
•
•

Make sure you have thorough documentation of employee training and
instruction. Training logs, sign in sheets, etc. Should an accident occur, this will
provide the employer with some defense that they did train and the employee
acknowledged the training and understood it.
Provide clear warnings and instructions in the worksite where applicable, but
make them short and sweet and provide only the necessary information. Too
much detail or long and wordy warnings/instructions are often ignored also.
Make sure people have the right tool for the job and they know how to use it.
Make sure people have proper Personal Protective Equipment (PPE) and that it
is used accordingly.
Develop a thorough and well documented preventative maintenance (PM)
program.

Obviously, incorporating these measures does not ensure that the catastrophe
will not occur.
If it does, the accident reconstructionist should be called in
immediately to conduct a cause and origin evaluation before the scene is
contaminated. The expert should be capable of managing the size and scope of a
catastrophic accident and you may require additional expert to work hand in hand
with the reconstruction ist.
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PART- III
LITIGATION IS ON, NOW WHAT? DEFENDING
THE CATASTROPHIC WORKSITE ACCIDENT
Catastrophic work site accidents almost always result in severe injury and death.
The value of those claims will certainly reach into the millions creating a high risk/reward
situation for a company that may not even be at fault. The sue first, worry about facts,
mentality almost always results in a lawsuit, but what happens next? This section will
focus on successfully defending a lawsuit once it has been filed and you and/or your
client have been served with citation.
Initially, you as counsel must consider and address several issues. First, who are
you representing? If it is a public entity there may be statutory prerequisites which
warrant a jurisdictional challenge. For example, statutes may require plaintiff to provide
notice to a city within a certain time frame after the accident in order to allow suit to
proceed. Additionally, a public entity may be immune from suit due to property
ownership issues.
Additional considerations include venue challenges, identifying each defendants’
respective role in the project, identifying potential defendants, determining whether your
client provided specialized professional services which may trigger certain statutory
prerequisites to suit,
4 reviewing applicable contract documents to determine: (1)
potential indemnity and/or defense provisions running for or against your client, (2)
prerequisites to suit, (3) liquidation clauses, (4) forum selection provisions, (5)
arbitration and/or choice of law provisions, (6 )and potential OCIP, CCIP, workers’
compensation issues and/or other bars to recovery of plaintiff. A number of these
issues may not be fully developed until client interviews, investigations, and discovery
begin. However, it is important to begin exploring these issues at case inception to
adequately protect your client’s interests.
Client communication is imperative to successfully defend a lawsuit. Once an
appearance has been entered and investigations truly begin, you should be in constant
and constructive contact with your client to obtain relevant data. After reviewing
Plaintiff’s claims, send correspondence to the client initiating a litigation hold with
document retention. Request a list of all key fact witnesses and begin the interview and
investigation process with them. In many cases interviewing fact witnesses should be
followed up with a sworn statement memorializing the interview. However, be aware of
the state case law regarding discovery of witness statements. If the state allows
See e.g. TEX. Civ. PRAc. & REM. CODE
4

§ 150.002(a)(b) and (e).
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discovery of witness statements, it may be better to take copious notes of the interview
instead of a formal statement.
However, because litigation is a long process and an employee may choose to
move, or forget the details of an incident over time, formal statements may be
necessary. As such, you want a clear record of the facts. Conducting initial sworn
interviews in close proximity to the incident will help crystallize the facts and prevent
future inconsistencies.
With regard to issuing a litigation hold with document retention, it is essential to
emphasize preservation of evidence to your client and set out the ramifications when a
Court finds and/or believes destruction of evidence has occurred. Not all clients
understand that emails, hard drives, and other electronic data must be preserved in
addition to project documents, blueprints, schematics, manufacturer specifications and
so on.
5 Be upfront and clear in your admonishment to avoid future problems.
Furthermore, you should send a demand for document retention and preservation
notice to all parties and potential parties as they are identified. Finally, preservation of
physical evidence is key. Given the number of states permitting spoliation evidence or
instructions, you must instruct the client to preserve the machine, equipment or parts
that played a part in the accident. You do not want to be between a rock and hard place
before the defense ever begins because the client sold the equipment, fixed the
damage to the machine etc. Also, send a letter to the plaintiff’s attorney early on telling
them that an inspection of the evidence is being conducted and they are free to attend.
By doing this, you place the burden on the plaintiff to appear with an expert to avoid a
claim that they were barred from examining the evidence.
Construction site incidents typically involve a number of players including, but not
limited to, the premises owner, general contractor and any number of subcontractors.
Among the players, there are numerous insurance policies and provisions which may be
applicable to bar Plaintiff’s claims in whole or in part and/or serve to indemnify your
client. It is imperative to identify Plaintiff’s employer early on and determine whether
workers’ compensation benefits were obtained as a result of the incident. If so, a
number of creative defense strategies can be employed to limit and/or ameliorate
Plaintiff’s potential recovery depending upon your jurisdiction.
With regard to formal discovery, you, as counsel need to work with the client to
develop strategic discovery. For example, the use of contention interrogatories can be
used to obtain valuable information in advance of deposition. Counsel and client should
develop document request tailored to obtain the necessary information from
subcontractors and others that worked on the site or machinery. Due to the nature of
construction site incidents and number of parties, it is advisable to anticipate the need
for an agreed protective order and/or confidentiality agreement to protect propriety
information or that which is considered trade secret.
6

Fed. R. Civ. P. 26(a)(1)(A)(ii).
6
1
d. at26(c)(1).
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Plaintiff’s medical records should be obtained as soon as possible. The purpose
is to provide your client with a exposure analysis as soon as possible. As corporations
tend to be self-insured it is important to provide the client with a baseline of potential
verdicts so they can set reserves. Make sure you incorporate a request for a HIPAA
authorization to obtain the records and begin ordering them as soon as plaintiff
identifies providers. Due to the Medicare, Medicaid & SCHIP Extension Act of 2007
(MMSEA), you must also make reasonable efforts to determine if the plaintiff is a
Medicare beneficiary who received Medicare benefits as a result of the incident forming
the basis of suit.
7 Communicate with your client regarding the importance of complying
with MMSEA legislation and potential impact of 8
noncompliance. Make sure you are
complying with the state rules regarding deposition practice. Some states prohibit a
party from simply sending a subpoena for documents. In Missouri, for example, a party
will be sanctioned if they do not schedule a deposition of the records custodian and
have the records produced at the deposition unless otherwise stipulated to by the
parties.
The expert phase of a case should actually begin at inception of the case. Far
too often the attorney waits well into the litigation before thinking about experts. You as
counsel should coordinate with the client, if possible, to locate an expert who has
particular experience with the machinery, process or equipment at issue. Additionally, it
is highly recommended that the attorney visit the company’s corporate headquarters or
processing plant, etc. to get first hand knowledge of the equipment, manufacturing
process and design issues relevant to the case.
At the conclusion of discovery summary judgment should be considered for more
reasons than just a favorable ruling. We all know that courts are generally reluctant to
grant dispositive motions. However, a client should consider the hidden benefits of filing
such a motion even if it is likely to be unsuccessful. Often times, the plaintiff will have to
file an affidavit of the plaintiff and or witness to counter the motion providing new and
unknown information that was not obtained in discovery. Second, the motion will force
plaintiff to lay out their defenses to your legal and factual case at trial. Although costly,
the trial attorney should consult with the client in advance to have agreement on
dispositive motion strategy.
The attorney should employ experts immediately and develop a defense strategy
so that the client can defend the case aggressively if liability does not exist. By knowing
the case early, the client has the ability to provide the public with a positive message,
protect the client’s goodwill; and inform a potential jury in the venue of the defense. In
the alternative, early knowledge of the case will allow the client to avoid unnecessary
litigation, exposure and media attention if the case should be settled.

See 42 U.S.C. § 1395(y)(b); U.S. v. Baxter Int’l, Inc., 345 F.3d 866, 875 (11th Cir. 2003); United States v. Harris,
7
No. 5:O8CV1O2; 2009 WL 891931 (N.D.W.Va March 26, 2009) (holding Medicare was entitled to recover from the
Plaintiffs attorney in a personal injury action).
See 42 U.S.C. § 1395(y)(b)(8)(E); § 1395y(b)(3)(A).
8
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Finally, it is strongly recommended that in catastrophic worksite accident
litigation, a mock trial be undertaken. Although costly, mock trials are invaluable in
providing trial counsel and client with an idea of what the jury is focused on. Many
times, the facts we deem important are not relevant to a jury deliberation. A mock trial
provides you and your client to modify or tighten the defense prior to submitting a case
to the real jury.
It is the trial counsel’s responsibility to aggressively investigate the case, develop
the facts, provide a defense strategy to the client and advise the client with a settlement
strategy early on. Failure to do so, more often than not leads to last minute changes in
facts, settlement strategy and surprises.
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Part- IV
WHO ARE THESE PEOPLE AND WHERE DID THEY COME FROM?
EMPLOYEE v. INDEPENDENT CONTRACTOR
As a practical matter, the determination regarding whether a person responsible
for an accident is an employee or independent contractor is one of the first and
essential steps in establishing whether a party is liable. These issues need to be sorted
out quickly and as early in the investigation as possible. As a general rule, an employer
will be vicariously liable for the acts of its employees while acting in the scope of
employment. There are defenses available to the acts of independent contractors, for
whom an employer may not be liable.
9 However, these defenses are subject to certain
exceptions, which fall into three general categories, fall into three broad categories:
10
1. Negligent hiring, training, and supervision.
2. Non-delegable duties owed to the public or the plaintiff under the particular
circumstances.
3. Inherently dangerous work.
Perhaps one of the issues of greatest attention to state and federal government
entities since the economic downturn is the classification of employees versus
independent contractors.
11 The context of the question is essential because the
definition of an employee under state unemployment statutes under which there is a
presumption of employment
12 is different than the IRS control test.
13 This distinction is
important because the common law test for liability will likely be less restrictive than the
unemployment test, with the court’s attention focused on whether an employer has the
right to control the acts of its employee and whether the employee’s actions are for the
benefit of the employer.
Depending upon the situation, a determination that the individual is an employee
may be a benefit and a curse. As stated above, an employer will likely be vicariously
liable for the acts of its employees in the scope of employment. However, if injuries are
involved, the injured employee(s) may find their exclusive remedy under the state’s
workers compensation law, subject to limited exceptions as may be applicable both to

9
R
estatement (Second) of Torts, section 409 (1965).
‘°Id. at Comment b.
“See, e.g.,The DOL Misclassification Initiative, http://www.dol.gov/whd/workers/misclassification.
See, e.g., Code of Maryland Regulations, Section 09.32.01.18.
2
‘
SeeEmployer ‘s Supplemental Tax Guide, http://www.irs.gov/pub/irs-pdf’plSa.pdf.
3
‘
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14 Many states, but not all, also provide for immunity for suit
employers and employees.
15
by fellow or co-employees.
Statutory Employer and Workers Compensation
To address concerns regarding uninsured subcontractors, state statutes define
statutory employers and eligibility for coverage under the statutory employer’s workers
compensation insurer. If a worker fits within the definition, the principal contractor will
16
be liable to provide benefits to the worker.
A statutory employer is determined by the following test:
17
(1) a principal contractor
(2) who has contracted to perform work
(3) which is a part of his trade, business or occupation; and
who has contracted with any other party as a subcontractor for the execution
by or under the subcontractor of the whole or any part of such work.
Statutory employers, like employers, are immune from common law suit by the statutory
employee whether or not they pay benefits.
18
Negligent hiring, supervision, training, and retention issues
In any accident, it is likely that attention will ultimately be focused on the actions
of the employer, which is more likely to have the deep pockets to pay any judgment that
might be entered. The typical issues involve negligent hiring, supervision, training and
retention. To establish a claim, the following elements must be proven:
(1)

an employment relationship;

(2)

an incompetent or otherwise unfit employee for the job whose
incompetence or lack of fitness for the job posed an unreasonable and
foreseeable threat to the public;

(3)

actual or constructive knowledge of the employee’s incompetence or lack
of fitness;

(4)

proximate cause by employee causing the plaintiff’s injuries; and

See, e.g., The Maryland Workers’ Compensation Act, MD. CODE ANN., LAB. & EMPL.
14

§ 9-10 1 et

seq.
Maryland law does not provide for this protection, MD. CODE ANN., LAB. & EMPL. §9-509(a).
15
See, e.g., MD. CODE ANN., LAB. & EMPL. §9-508.
16
‘
S
7
ee Honaker v. WC. & AN. Miller Dev. Co., 278 Md. 453, 460, 365 A.2d 287, 291 (1976).
1d.
8
‘
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(5)

the employer’s negligence in retaining or supervising the employee as a
proximate cause of the plaintiffs injuries.
19

In the event of an accident, employers should review and retain the involved
employee’s complete personnel file, including any background materials that might have
been generated during the employment process. In addition, all evidence of onboarding
activities, including receipt of the employer’s personnel manual, safety manual, training
certifications, and related documents should be collected and retained.
Depending upon the circumstances and job sites, there may be daily safety
briefings for all employees and training for new employees that is documented locally at
the job site. These records should also be retained. To ensure that a complete list of
all potential witnesses is created and/or maintained, payroll records for the job should
be secured and any sign in sheets at the site should be retained as well.
Controlling the Message
Depending upon the extent of the accident, employers may want to give thought
to hiring a media consultant to manage the message and train corporate
representatives to present it appropriately. As the BP disaster in the Gulf has
demonstrated, corporate executives may not be prepared to address the media
effectively, causing further loss of goodwill for the company.
° A media consultant can
2
assist in preparing a clear, coherent message for the company to present that both
appropriately and effectively addresses media concerns.
In today’s information age, where it is likely that photographs and videos will be
published on the internet within minutes or even seconds of an accident, it is more
important than ever to consider having a social media policy in place to address
workplace accidents and employee communications relating to them. While it would
seem expedient to simply prohibit employee communications in their entirety, the torrent
of activity from the National Labor Relations Board would militate otherwise.
21 The
NLRB has been active in regulating employer policies on social media, finding that most
of the policies that it has reviewed violate Section 7 of the National Labor Relations Act
providing for protected concerted activities by employees.
22 To the extent that the
employee’s communications can be deemed to be for the employees’ mutual aid and
benefit, including communications that could be unflattering to management as it relates
the accident, the communications may be protected under the Act. For this reason, the
time to craft a social media policy is advance of any accident.
‘
S
9
ee Henley v. Prince George’s County, 60 Md. App. 24, 479 A.2d 1375 (1985), aff’d in part and rev ‘din part, 305
Md. 320, 503 A.2d 1333 (1986).
20

BP’s CEO Tony Hayward was quoted to say, “I want my life back,” as the spill was yet to be contained.
21 Office of the General Counsel, Memorandum OM-11-74 (August 18, 20H); Office of the General Counsel,
See
Memorandum OM 12-3 1 (January 24, 2012); and Office of General Counsel Memorandum OM-1i-59 (May 30,
2012)
1d.
22
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Termination Decisions
Perhaps the most difficult decision revolves around whether to terminate an
employee determined to be responsible for the accident. The decisions may be
mandated by the circumstances of some accidents. However, for those situations
involving good faith errors in judgment or simple negligence, the decision may not be so
straightforward. There are competing interests in these situations, including whether it
is best to retain the employee to ensure cooperation versus whether to terminate and
risk altered recollection or ill will.
In the event of termination, consideration needs to be given to whether the
termination itself will give rise to liability, being tantamount to an admission that the
employee is responsible and the employer thereby vicariously liable. If the employee
was outside the scope of employment or violating employer policies, it will be essential
that this be documented in order to set up a defense to liability. As with any
employment decision, documentation supporting the action is essential.
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PART-V
PREPARE AND PREVENT! DEVELOPING SAFETY STANDARDS
BEFORE ITS TOO LATE.
Almost all catastrophic accidents can be traced to lack of institutional control and
oversight. Take the BP oil spill for instance. The accident was not the result of a lack of
safety mechanisms in place for the workers on the oil rigs. Instead the failure was on a
grand scale. According Daniel Horowitz, a safety board managing director stated in an
interview with the Associated Press, that BP held looser safety standards to oil rigs that
were contracted out than it did its own facilities. He further stated that BP failed to
conduct comprehensive and effective hazard evaluations of the catastrophic accident
risks.He concluded by saying thatthat BP “focused on financial risks, not process safety
risks.” As a result, BP just agreed to pay $4.5 billion in fines for their failures. This does
not include the prior death settlements, and ongoing personal injury litigation.
In today’s litigious society corporations and companies must be mindful that the
time and cost of initial aggressive safety programs and analysis are of monumental
importance. As was evidenced by the BP oil spill, institution of comprehensive safety
programs may be what prevents the loss of life, a public relations nightmare and cost of
litigation.
Step 1. Identifying hazards and those at risk
Due to the advancement in technology, we can no longer simply identify the
worker as the problem and how they expose themselves to dangers. It is now
imperative that companies take aggressive and affirmative review of the systems of the
facility, operations, machinery etc. Focus should be placed on potential existing design
flaws and prior minor events that may be a precursor to a catastrophic event.Normally,
there is always a minor flaw, issue or weakness in the system that forewarns of a real
disaster.
Safety programs should be an emphasis of upper management, be of
organizational importance and evaluated regularly. The frequency of such evaluations
depends on several factors, including, but not limited to: (1) the age of the facility: (2)
age of the equipment; (3) modifications or improvements to the facility; (4) the number
of minor events that may suggest future serious occurrences; (5) the number and
frequency of maintenance issues in the system; and (6) complaints, comments or
concerns from workers, safety personnel and engineers regarding potential problem
areas.
Companies must look beyond the minor incident to determine if there is a bigger
issue to address. For example, has the company found hazards where management did
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not know there was potential for their development, have accidents or near-misses
occurred because of hidden hazards; have hazards been discovered in the design of
new facilities, equipment, materials, and processes after use has begun; and have
accidents or near-misses occurred when two or more failures in the hazard control
system occurred at the same time. U.S. Department of Labor, OSHA Office of Training
and Education. May 1996.
The old saying,” those who ignore the past are doomed to repeat it” is true when
it comes to a company’s approach to aggressive proactive safety management.
Step 2. Evaluating and Planning for a catastrophic accident
There is not one single approach that companies use to develop a safety plan.
Regardless of the approach, the company must have a strategic plan and follow it.
System-Based Approach:.
Under this planning mechanism, the company looks for the faulty systems within
aplant, machinery, or processing system which often is the source of the error. The
model makes the assumption that workers will make errors and focuses on improving
working conditions. Under this model incidents are looked upon as the result of system
factors which permit unsafe behavior by individuals and teams. For example, safety
systems may be well designed and documented but never enforced due to a lax cultural
environment. Under the System Based model, the workers are seen as the final layer of
defense, not the first line. By focusing on the physical structures, systems and
operation, the company does not fall into the trap that all accidents are the result of
employee error.Fatalitv Prevention in the Workplace Forum;Effective Risk Assessment
MethodoloqiesSponsored bylndiana University of Pennsylvania Safety Sciences
Department in cooperation withAlcoa Foundation. 2012.
Hazard-Based Approach:
This strategy begins with the reviewing the hazardous characteristics of the
materials, environment, or worksite.A job hazard analysis is a technique that focuses on
the job tasks as a way to identify hazards before they occur.lt focuses on the
relationship between the worker, the task, the tools, and the work environment.U.S.
Department of Labor Occupational Safety and Health Administration, OSHA 3071
(2002) (Revised). From there, the company considers the possible activities that may
affect the materials, environment and worksite and then looks at the potential
consequences. However, use of a hazard based approach requires the following; 1.
Involving of your employees in analyzing potential risks of the job duties;
2.
Reviewingthe accident history of the job; 3. Conducting a preliminary job review to
discuss and look for hazards that pose immediate risk of death or injury4. Listing,
ranking, and setting priorities for hazardous jobs and:5. Having an outline of the steps or
tasks for each job. .U.S. Department of Labor Occupational Safety and Health

23

Administration, OSHA 3071 (2002) (Revised). A portion of section 3071 is attached as
Appendix D.
Behavior-Based approach:
Using this method, requires the following:
1. Identifying safety-related behaviors that are critical to excellent performance;
2. Gathering data on workgroup safety excellence;
3. Providing ongoing, two-way performance feedback;
4. Removing system barriers to continuous improvement
A behavioral based approach is based more on data, studies and less on internal
analysis. Additionally, employees periodically observe one other and then provide
appropriate one-on-one coaching feedback regarding safety-related behaviors. A
company benefits from this approach in that the safety mechanisms have a sustained
life as opposed to a brief impact and it also empowers the employees to be involved,
use teamwork for the benefit of all, and increases communication. The potential pitfall of
this approach, however, are that it may weaken the importance of eliminating hazards
and controlling risks in workplaces.
The Human Reliability Analysis
Under this approach,the objective is to look at human behavior to determine (1)
how do you takeinto account the human factor and (2), how do you evaluate the method
used to prevent the conduct.
To implement the Human Reliability Analysis requires a
23
four step process..
Step No 1: Breakdown of the workplace in the areas, processes or classes of persons. For
example, divide the workplace into sectors of the company or jobs within the department.
Another example is segment the company into different work processes within the company
(storage, packaging or storage). Finally, the company can be broken into occupational groups
or individuals. 24
Step No 2:Once you have established the groups, you them must identify the activities, the
types of equipment used and/or the hazardous substances that are part of the job duties.
Step No 3:From there the employer and/or corporationldentification of the hazards and
stressors that are related to the job.

23 OF A MODEL FOR THE IMPROVEMENT OF SAFETY INTHE WORK PLACE THROUGH THE
DEVELOPMENT
ANALYTIC NETWORK PROcESS;Fabio De FeliceDepartment of Industrial EngineeringUniversity of Cassino, Italy
and AntonellaPetrilloDepartment of Industrial EngineeringUniversity of Cassino, Italy, page 5 Proceedings of the
International Symposium on the Analytic Hierarchy Process 2009
24

Id. p. 7
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Step No 4:Finally, the process requires an analysis of the actions of the job that are unsafe and
adopt necessary measures to decrease humanerror.
25

Only after applying the four step process can the company determine if they can remove the
hazard, use safety devices to protect against the hazard or if changes in training, work time or
educational changes could make the action more safe. 26
Regardless of the approach that is implemented, it is of great importance that outside
counsel be aware and knowledgeable of the company’s safety program. Depending on
the approach used, counsel will need to tailor the defense of the case around the
program in order to show just how conscientious the company is. Given that most
plaintiff attorneys attack the safety program, defense counsel should use the program
as offensive piece of evidence in the defense of the case. Additionally, counsel will need
to identify the members of the safety program that are best capable of articulating the
safety program in simple, plain but effect terms.
Finally, proactively use all
documentation showing regular, ongoing safety measures that were taking place at the
time of the incident.

25
26

Id. p. 7
Id. p. 7
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CONCLUSION
Not all accident can be avoided. Human error can, and will, always play a part in
causing catastrophic worksite accident. However, it is not always the worker. As we
have seen in this paper, the corporate culture plays a large role in how safety is treated
at the company. Overall, the company must plan for and assume that some accident
will occur. By preparing for the accident, the company should be able to deal with the
initial investigation, the public relations issues that follow and ultimately the lawsuit. The
BP oil disaster was the result of corporate conduct years before. It could have, and
should have, been avoided. By applying the principles set forth in this paper, a
company may never face the question “how did this happen?”
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Appendix C

Job Hazard Analysis
U.S. Department of Labor
Occupational Safety and Health Administration
OSHA 3071
2002 (Revised)
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Who needs to read this booklet?
This booklet is for employers, foremen, and supervisors,
but we encourage employees to use the information as
well to analyze their own jobs and recognize workplace
hazards so they can report them to you. it explains what
ajob hazard analysis is and offers guidelines to help you
conduct your own step-by-step analysis.

What is a hazard?
A hazard is the potential for harm. In practical terms,
a hazard often is associated with a condition or activity that,
if left uncontrolled, can result in an injury or illness. See
Appendix 2 for a list of common hazards and descriptions.
Identifying hazards and eliminating or controlling them as
early as possible will help prevent injuries and illnesses.

What is a job hazard analysis?
Ajob hazard analysis is a technique that focuses on
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job tasks as a way to identify hazards before they occur.
It focuses on the relationship between the worker, the task,
the tools, and the work environment. Ideally, after you
identify uncontrolled hazards, you will take steps to
eliminate or reduce them to an acceptable risk level.
2

Why is job hazard analysis important?
Many workers are injured and killed at the workplace
every day in the United States. Safety and health can add
value to your business, your job, and your life. You can help
prevent workplace injuries and illnesses by looking at your
workplace operations, establishing proper job procedures,
and ensuring that all employees are trained properly.
One of the best ways to determine and establish proper
work procedures is to conduct ajob hazard analysis. Ajob
hazard analysis is one component of the larger commitment
of a safety and health management system. (See page 1 5
for more information on safety and health management

systems.)

What is the value of a job hazard analysis?
Supervisors can use the findings of ajob hazard analysis
to eliminate and prevent hazards in their workplaces.
This is likely to result in fewer worker injuries and illnesses;
safer, more effective work methods; reduced workers’
compensation costs; and increased worker productivity.
The analysis also can be a valuable tool for training new
employees in the steps required to perform their jobs safely.
For ajob hazard analysis to be effective, management
must demonstrate its commitment to safety and health and
follow through to correct any uncontrolled hazards identified.
Otherwise, management will lose credibility and employees
may hesitate to go to management when dangerous
conditions threaten them.
3

What jobs are appropriate
for a job hazard analysis?
A job hazard analysis can be conducted on many jobs in
your workplace. Priority should go to the following types
ofjobs:
• Jobs with the highest injury or illness rates;
Jobs with the potential to cause severe or disabling
injuries or illness, even if there is no history of previous
accidents;
• Jobs in which one simple human error could lead to a
severe accident or injury;
• Jobs that are new to your operation or have undergone
changes in processes and procedures; and
• Jobs complex enough to require written instructions.
4

Where do I begin?
28

1. Involve your employees. It is very important to
involve your employees in the hazard analysis process.
They have a unique understanding of the job, and this
knowledge is invaluable for finding hazards. Involving
employees will help minimize oversights, ensure a
quality analysis, and get workers to “buy in” to the
solutions because they will share ownership in their
safety and health program.
2. Review your accident history. Review with your
employees your worksite’s history of accidents and
occupational illnesses that needed treatment, losses
that required repair or replacement, and any “near
misses” —events in which an accident or loss did not
occur,
but could have. These events are indicators that the
existing hazard controls (if any) may not be adequate
and deserve more scrutiny.
3. Conduct a preliminary job review. Discuss with
your employees the hazards they know exist in their
current work and surroundings. Brainstorm with them
for ideas to eliminate or control those hazards.
If any hazards exist that pose an immediate danger
to an employee’s life or health, take immediate
action to protect the worker. Any problems that can
be corrected easily should be corrected as soon as
possible. Do not wait to complete your job hazard analysis.
This will demonstrate your commitment to safety and
health and enable you to focus on the hazards and
jobs that need more study because of their complexity.
For those hazards determined to present unacceptable
risks, evaluate types of hazard controls. More information
about hazard controls is found in Appendix 1.
5
4. List, rank, and set priorities for hazardous jobs.
List jobs with hazards that present unacceptable risks,
based on those most likely to occur and with the most
severe consequences. These jobs should be your first
priority for analysis.
5. Outline the steps or tasks. Nearly every job can be
broken down into job tasks or steps. When beginning
ajob hazard analysis, watch the employee perform the
job and list each step as the worker takes it. Be sure
to record enough information to describe each job
action without getting overly detailed. Avoid making
the breakdown of steps so detailed that it becomes
unnecessarily long or so broad that it does not include
basic steps. You may find it valuable to get input from
other workers who have performed the same job.
Later, review the job steps with the employee to make
sure you have not omitted something. Point out that
you are evaluating the job itself not the employee’s job
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performance. Include the employee in all phases of
the analysis—frorn reviewing the job steps and
procedures to discussing uncontrolled hazards and
recommended solutions.
Sometimes, in conducting ajob hazard analysis,
it may be helpful to photograph or videotape the
worker performing the job. These visual records can
be handy references when doing a more detailed
analysis of the work.
6

How do I identify workplace hazards?
Ajob hazard analysis is an exercise in detective work. Your
goal is to discover the following:
• What can go wrong?
• What are the consequences?
• How could it arise?
• What are other contributing factors?
• How likely is it that the hazard will occur?
To make your job hazard analysis useful, document
the answers to these questions in a consistent manner.
Describing a hazard in this way helps to ensure that your
efforts to eliminate the hazard and implement hazard controls
help target the most important contributors to the hazard.
Good hazard scenarios describe:
• Where it is happening (environment),
• Who or what it is happening to (exposure),
• What precipitates the hazard (trigger),
• The outcome that would occur should it happen
(consequence), and
• Any other contributing factors.
A sample form found in Appendix 3 helps you organize
your information to provide these details.
Rarely is a hazard a simple case of one singular cause
resulting in one singular effect. More frequently, many
7
contributing factors tend to line up in a certain way to create
the hazard. Here is an example of a hazard scenario:
In the metal shop (environment), while clearing a
snag (trigger), a worker’s hand (exposure) comes
into contact with a rotating pulley. It pulls his
hand into the machine and severs his fingers
(consequences) quickly.
To perform ajob hazard analysis, you would ask:
• What can go wrong? The worker’s hand could come
into contact with a rotating object that “catches” it and
pulls it into the machine.
• What are the consequences? The worker could
receive a severe injury and lose fingers and hands.
• How could it happen? The accident could happen as
a result of the worker trying to clear a snag during
operations or as part of a maintenance activity while the
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pulley is operating. Obviously, this hazard scenario
could not occur
if the pulley is not rotating.
• What are other contributing factors? This hazard
occurs very quickly. It does not give the worker much
opportunity to recover or prevent it once his hand comes
into contact with the pulley. This is an important factor,
because it helps you determine the severity and
likelihood of an accident when selecting appropriate
hazard controls. Unfortunately, experience has shown
that training is not very effective in hazard control when
triggering events happen quickly because humans can
react only so quickly.
8
• How likely is it that the hazard will occur? This
determination requires some judgment. If there have
been “near-misses” or actual cases, then the likelihood
of a recurrence would be considered high. If the
pulley is exposed and easily accessible, that also is a
consideration. In the example, the likelihood that the
hazard will occur is high because there is no guard
preventing contact, and the operation is performed
while the machine is running. By following the steps
in this example, you can organize your hazard
analysis activities.
The examples that follow show how ajob hazard analysis
can be used to identify the existing or potential hazards for
each basic step involved in grinding iron castings.

Grinding Iron Castings: Job Steps
Step 1. Reach into metal box to right of machine,
grasp casting, and carry to wheel.
Step 2. Push casting against wheel to grind off burr.
Step 3. Place finished casting in box to left of machine.
9

Example Job Hazard Analysis Form
Job Location: Analyst: Date:
Metal Shop Joe Safety
Task Description: Worker reaches into metal box to the
right of the machine, grasps a 15-pound casting and
carries it to grinding wheel. Worker grinds 20 to 30
castings per hour.
Hazard Description: Picking up a casting, the employee
could drop it onto his foot. The casting’s weight and height
could seriously injure the worker’s foot or toes.
Hazard Controls:
1. Remove castings from the box and place them on a
table next to the grinder.
2. Wear steel-toe shoes with arch protection.
3. Change protective gloves that allow a better grip.
4. Use a device to pick up castings.
10
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Job Location: Analyst: Date:
Metal Shop Joe Safety
Task Description: Worker reaches into metal box to the
right of the machine, grasps a 15-pound casting and
carries it to grinding wheel. Worker grinds 20 to 30
castings per hour.
Hazard Description: Castings have sharp burrs and
edges that can cause severe lacerations.
Hazard Controls:
1. Use a device such as a clamp to pick up castings.
2. Wear cut-resistant gloves that allow a good grip and fit
tightly to minimize the chance that they will get caught
in grinding wheel.
11
Job Location: Analyst: Date:
Metal Shop Joe Safety
Task Description: Worker reaches into metal box to the
right of the machine, grasps a 15-pound casting and
carries it to grinding wheel. Worker grinds 20 to 30
castings per hour.
Hazard Description: Reaching, twisting, and lifting
1 5-pound castings from the floor could result in a muscle
strain to the lower back.
Hazard Controls:
1. Move castings from the ground and place them closer
to the work zone to minimize lifting. Ideally, place them
at waist height or on an adjustable platform or pallet.
2. Train workers not to twist while lifting and reconfigure
work stations to minimize twisting during lifts.
Repeat similar forms
for each job step.
12

How do I correct or prevent hazards?
After reviewing your list of hazards with the employee,
consider what control methods will eliminate or reduce them.
For more information on hazard control measures, see Appendix
1. The most effective controls are engineering controls that
physically change a machine or work environment to prevent
employee exposure to the hazard. The more reliable or less
likely a hazard control can be circumvented, the better. if this
is not feasible, administrative controls may be appropriate.
This may involve changing how employees do their jobs.
Discuss your recommendations with all employees who
perform the job and consider their responses carefully.
If you plan to introduce new or modified job procedures,
be sure they understand what they are required to do
and the reasons for the changes.

What else do I need to know before
starting a job hazard analysis?
The job procedures discussed in this booklet are for
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illustration only and do not necessarily include all the
steps, hazards, and protections that apply to your industry.
When conducting your own job safety analysis, be sure to
consult the Occupational Safety and Health Administration
standards for your industry. Compliance with these
standards is mandatory, and by incorporating their
requirements in your job hazard analysis. you can be
sure that your health and safety program meets federal
standards. OS HA standards, regulations, and technical
information are available online at www.osha.gov.
13

Twenty-four states and two territories operate their
own OSHA-approved safety and health programs and may
have standards that differ slightly from federal requirements.
Employers in those states should check with the appropriate
state agency for more information. A list of applicable states
and territories and contact information is provided on page 32.

Why should I review my job hazard analysis?
Periodically reviewing your job hazard analysis ensures
that it remains current and continues to help reduce
workplace accidents and injuries. Even if the job has not
changed, it is possible that during the review process you will
identify hazards that were not identified in the initial analysis.
It is particularly important to review your job hazard
analysis if an illness or injury occurs on a specific job.
Based on the circumstances, you may determine that you
need to change the job procedure to prevent similar incidents
in the future. If an employee’s failure to follow proper job
procedures results in a “close call,” discuss the situation
with all employees who perform the job and remind them
of proper procedures. Anytime you revise ajob hazard
analysis, it is important to train all employees affected by
the changes in the new job methods, procedures, or
protective measures adopted.
14

When is it appropriate to hire a professional
to conduct a job hazard analysis?
If your employees are involved in many different or
complex processes, you need professional help conducting
your job hazard analyses. Sources of help include your
insurance company, the local fire department, and private
consultants with safety and health expertise. In addition,
OSHA offers assistance through its regional and area offices
and consultation services. Contact numbers are listed at the
back of this publication.
Even when you receive outside help, it is important that
you and your employees remain involved in the process
of identifying and correcting hazards because you are on
the worksite every day and most likely to encounter these
hazards. New circumstances and a recombination of existing
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circumstances may cause old hazards to reappear and new
hazards to appear. In addition, you and your employees
must be ready and able to implement whatever hazard
elimination or control measures a professional consultant
recommends.
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I.

THE IMPORTANCE OF OPENING STATEMENTS

Ask any trial lawyer what his or her favorite part of a trial is—chances are few, if any, will tell you that it
is opening statement. When compared to closing argument, the perception is that opening statements are
not very exciting, little preparation is needed—you could deliver it in your sleep because there is no real
skill required, and opening statements just don’t generate the same adrenalin rush as getting up to deliver
a closing argument. If that is what you are thinking right now, keep reading—do not make the mistake of
underestimating the importance of opening statement. In fact, opening statement is arguably the most
critical part of any trial. Remember the adage, “You never get a second chance to make a first
impression?” That certainly applies with respect to opening statements. Commentary on opening
statement often claims that jury research tells us as many as 80 percent of jurors make up their minds
immediately after hearing opening statements. Finding the published research to support this purported
statistic is an impossible task, but those who do research and jury consulting absolutely support the
proposition that delivering a powerful and credible opening statement is critically important, and that
many jurors do begin to form strong opinions very early on in a trial. i
One jury consultant has reported that “[a] recent study of mock juror decision-making at Cornell
University showed that 85% of prospective jurors showed ‘pre-decisional bias’ in their decision-making.
That is, their interpretations of incoming evidence were biased to support the party they favored early on
in the case. Further, the more confident a juror was in their early judgment of which party should prevail,
the more bias they showed in interpreting subsequent evidence. General pro-plaintiff or pro-defense
attitudes were also predictive of initial verdict leanings, despite the fact that they were instructed not to let
their prior beliefs color their interpretations of evidence.” The author went on to write that “[e]mpirical
evidence supports this finding; in our experience conducting mock trials over the past 26 months … we
have found that only 12.4% of jurors change their verdicts between the conclusion of opening statements
and the end of trial.”ii
Understanding that opening statement is indeed very important, and deserves at least the same amount of
preparation as closing argument, if not more, our attention turns to what it is that we should say to the
jury in opening statement. You have probably heard more than one person say that you must “tell a
story” to the jurors in opening statement. This is good advice, but is not always as simple as it may
sound. Jurors are human. Like us, they don’t like gaps or holes in stories; it makes them puzzle over the
missing pieces to try to make sense of what they are hearing. It is simple human nature to want to fill in
those gaps and if necessary supply from their own preconceived notions the missing parts of a story so
that it makes sense and is believable. Better that you tell a story in an opening statement free of gaps, that
lays out the case in a way that explains to the jury why you should win and your adversary should lose.
It also is important to tell your story in an effective manner without engaging in objectionable argument.
Finding the right balance for our opening statement is difficult. We are not allowed to argue, but we must
persuade. We cannot characterize, but we must present the case in the light most favorable to our client.
We cannot draw inferences, yet our goal is that when we sit down the jurors conclude that our side of the
case is the right side. We want the jury to understand our case in the simplest terms. Our objective is to
sharpen the jurors’ imagination and have them say when we sit down, “I can’t wait to hear your case, and
I want to be for you.” Through preparation, thought, and good advocacy skills, we can achieve the goal
of presenting an effective and compelling opening statement.

II.

ETHICAL CONSIDERATIONS IN OPENING STATEMENTS

Opening statement is not specifically mentioned in the Model Rules of Professional Conduct, but there
are a number of provisions that we must bear in mind when preparing our opening statements:

Rule 3.3: A lawyer “shall not knowingly make a false statement of material fact.”
Rule 3.4(e)(1): A lawyer may not “allude to any matter that the lawyer does not
reasonably believe is relevant or that will not be supported by admissible evidence.”
The lawyer must have an objectively reasonable belief: it is not sufficient that the lawyer
hopes the evidence will be admitted, or believes there is a slim chance it will be admitted.
Rule 3.4(e)(2): A lawyer shall not “assert personal knowledge of facts in issue.”
Rule 3.4(e)(3): A lawyer may not “state a personal opinion as to the justness of the
cause, the credibility of a witness, the culpability of a civil litigant or the guilt or
innocence of the accused.”
Rule 3.4 also prohibits a lawyer from “knowingly disobey[ing] an obligation under the
rules of a tribunal.” Although it may sound rather vague, this provision is generally
understood to apply where a lawyer intentionally includes in opening statement anything
the lawyer knows would violate legal guidelines.iii Consequently, a lawyer should not:


engage in argument



appeal to sympathy or prejudice



discuss the law



exaggerate the evidence or statements of facts and issues outside the scope of
the pleadings



engage in attacks or negative comments on his/her opponent’s case

If reversible error or grounds for a mistrial occurs during opening statement, it is much more likely to
occur in criminal rather than civil trials. Important constitutional rights are at stake and must be
protected. Prosecutors must be mindful of lines that cannot be crossed during opening statement. In the
civil arena, however, it is far more common to find that challenges to statements or conduct during
opening statement are “excused” under the harmless error doctrine. If the error does not undermine the
fairness or validity of the trial, a new trial is not required.
Although we all know that argument is not permitted during opening statement, it also is common
knowledge that many courts allow trial counsel some latitude during opening statements. If you were to
ask a group of trial lawyers how much argument is too much during opening statement, a lively
discussion likely would ensue, and you will find a range of viewpoints.iv However, there is a line that
cannot be crossed without consequences. As former United States Chief Justice Burger explained, “An
opening statement has a narrow purpose and scope. It is to state what evidence will be presented, to make
it easier for the jurors to understand what is to follow, and to relate parts of the evidence and testimony to
the whole; it is not an occasion for argument. To make statements which will not or cannot be supported
by proof is, if it relates to significant elements of the case, professional misconduct. Moreover, it is
fundamentally unfair to an opposing party to allow an attorney, with the standing and prestige inherent in
being an officer of the court, to present to the jury statements not susceptible of proof but intended to
influence the jury in reaching a verdict.”v For an example of a criminal case in which defense counsel
was held in contempt based on conduct he engaged in during his opening statement, read Hawk v.
Superior Court, 116 Cal. Rptr. 713 (1974).
The highly-publicized and controversial trial of Casey Marie Anthonyvi presents a law school exam-like
situation in which the defense attorney’s comments during opening statement have been called into
question and widely criticized as ethical violations.vii During his opening statement, Anthony’s attorney
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told the jury that Anthony knew that her daughter Caylee never went missing but instead had drowned in
the family swimming pool. He also said that Anthony’s father knew of the drowning and had sexually
abused Anthony. However, during the trial itself, this evidence never materialized. Anthony herself did
not testify, and her attorney was left to try to support his claims through cross examination of her family
members. Unanswered questions, which likely never will be answered, are whether at the time he made
those remarks in opening statement Anthony’s attorney knew that she would not take the stand, and
whether he had admissible evidence to support his statements.
Setting aside for a moment the consequences of engaging in professional misconduct, there is another
good reason to avoid argument during opening statement—it is not the most effective means of
establishing credibility and developing rapport with the jurors. Rather, introducing your side of the case
to the jury through effective storytelling that relies on the facts to be presented enhances your credibility
and likeability.

III.

THE GOALS OF OPENING STATEMENT

What is it then that we should focus on accomplishing through our opening statement? In preparing an
opening statement, there are a number of key goals to keep in mind. We expect to:








introduce our theme;
introduce our client in a subtly favorable manner;
create favorable first impressions of us (counsel), and our clients;
build rapport with the jury;
define important terms and concepts;
present an overview of the case in story-telling fashion; and,
help the jury to understand and focus on the key facts of our case.

Two simple tests help determine whether something should be said in an opening statement. First, apply
the three-question test. The three-question test requires us to ask ourselves the following when
considering what to say in opening statement:
1.
2.
3.

Will what we say be remembered?
Will what we say assist in understanding the factual issues?
Will what we say assist in setting the scene?

If a particular point will not be remembered, or will not assist in understanding the factual issues, or will
not assist in setting the scene, then we should not clutter up our opening statement with this point. The
second test we can use is the fact test. The fact test determines whether a piece of data meets the
requirement to be classified as “fact.” If a witness can say something on the witness stand, or if a
document or some other form of evidence can provide the information, then it is fact and we can use it in
opening statement. Material that does not pass the fact test should not be included in opening statement.
Finally, it should be noted that it is permissible for a defendant in either a civil or criminal case to reserve
the opening statement until the beginning of the defendant’s case-in-chief. As a general rule, however,
this is not an advisable tactic because jurors develop a factual focus and begin to form impressions upon
hearing the opening statements. With this in mind, it is dangerous to defer opening statement.
Nonetheless, some prominent trial lawyers suggest that reserving the opening statement may be advisable
if: (1) the trial will be brief; or, (2) in a criminal case, if it is not certain whether the defendant will
testify. Unless we, in defending, are able to determine that reserving the opening statement will not
prejudice our client with respect to how the jury is initially viewing the case, the opening statement
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should not be reserved. Even the most experienced trial lawyers find it impossible to predict what each
juror’s initial view might be. Thus, it is rare when circumstances support reserving opening statement.

IV.

THE DO’S AND DON’TS OF OPENING STATEMENTS

At the outset, it is important to note that the trial court has broad discretion in dealing with the scope and
content of opening statements.viii What follows is a list of things that we should not do during opening
statement, as well as a list of things that we should do during opening statement, along with a brief
rationale for each. By following these guidelines, we can deliver an opening statement that allows us to
be effective and persuasive advocates at a point in the trial when it is perhaps most important to the
success of our case.

A.

THE DON’TS

1. Don’t argue. Argument includes urging, comparing, and giving opinions, characterizations,
and inferences. These are things we are permitted to do only in closing argument. Our tone of voice, if
loud, may also lead to an objection during an opening statement, particularly when the tone of our voice
sounds like argument. Even though it is not the tone, but rather the content, that is objectionable, we
nevertheless must be careful of the tone of our voice in an opening statement.
2. Don’t use a table of characters. When we use this device, our opening statement takes on
the characteristics of a Russian novel and becomes difficult for listeners to follow. The jury does not yet
know our witnesses, so telling them who is going to testify is not helpful. If a particular witness does not
help in telling our story and setting the scene, then that witness should not be mentioned in opening
statement. This admonition also means we should avoid a witness-by-witness synopsis. As an example:
Howard Marshall will take the stand and testify that Harriet Cooperman committed legal
malpractice. David Engles will then tell you how he was treated by Ms. Cooperman.
Laura Clark will also testify about her relationship with Harriet Cooperman.
Most of all, remember that at the time of the opening statement, we may have a list of five, six, or even 15
witnesses we want to call during our case-in-chief. But during the course of the trial, we may decide
things are going in such a way that we may not want to call a particular witness or witnesses. If that turns
out to be the case, we have another reason not to mention these people during the opening statement.
Certain witnesses may be necessary to identify by name during opening statement; however, these
witnesses must help in setting the scene to merit this attention.
3. Don’t give a course in trial procedure. This technique is often referred to as the “road map
approach.” Examples of this technique include such phrases as: “An opening statement is only a preview
of what the evidence will show,” or, “The opening statement is a road map of where the case will go.”
This technique is neither necessary nor effective. Time is too precious during an opening statement to
explain or discuss direct and cross examinations, instructions, and closing arguments. We tragically
misuse a key opportunity to capture the attention of the jury when we include in opening statement things
that will not be remembered, do not assist in understanding the factual issues, and do not assist in setting
the scene.
4. Don’t give a disclaimer of credibility. Some lawyers still say, “Members of the jury, an
opening statement is not evidence; it is only what we believe the evidence will show. And so you
shouldn’t treat it as evidence.” Such comments are likely to result in the jurors attaching less importance
to the rest of what we say in the opening statement. Indeed, statements like this may cause some jurors to
not even listen to the rest of our opening statement.ix
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5. Don’t overuse the phrase “The evidence will show.” The tendency to use this phrase in
opening statements most likely occurs because we do not want the other side to object and we think that
this phrase acts as a shield against objections. That is not the case, and it is neither necessary nor
desirable to use this phrase. In telling our story and setting the scene, if we have used the “fact test” (if a
witness can say it or if a document or other piece of evidence will prove it, it is fact), then what we say in
opening statement is permissible and we do not need to preface these factual statements with “the
evidence will show.” It is analogous to announcing during cross examination, “I am now going to
impeach the witness.”
6. Don’t say anything you are not certain will be admitted into evidence. Failure to adhere to
this “rule” will haunt us in closing argument. Every good lawyer listens to what the other side says
during opening statement. If the other side says something that does not come out in evidence, then good
lawyers know exactly what to do. During closing argument, counsel reminds the jury of what his or her
adversary said during opening statement: “She told us in her opening statement that she was going to
prove this, this, and this, but you did not hear any testimony or see any documents that proved these
points.”
Here is how one court recently discussed improper opening statement by the City’s attorney in an action
against City of Chicago police officers for alleged misconduct in a rape prosecution.
The court was “most troubled by the City’s attorney’s numerous references to evidence that [the attorney
had been] warned was not guaranteed would be admitted.” The City’s attorney “threw caution to the
wind” and throughout opening statement referred extensively to such evidence, portions of which was not
ultimately admitted. In all, nearly 20 objections were sustained during the “entirely inappropriate”
opening statement. The trial court “admonished the City’s attorney that he needed to refrain from
improper argument and stick to the facts of the case,” and “warned the City’s attorney that he needed to
be careful with what he was promising the jury, and cautioned that it would be problematic if there was
not evidence to support what he was saying.”x
It is essential that we refrain from saying anything we are not certain will come out in evidence
during the trial. Also, avoid using terms that reflect uncertainty, such as: “We think,” “We hope to
prove,” “We believe,” “It is our expectation,” or “If you hear this, then you may hear that.” It is far better
to err on the side of understating rather than over promising the evidence the jurors will hear during the
trial. Your credibility will be enhanced, rather than undercut, if you follow this practice.
7. Don’t engage in prohibited conduct. At first blush we are likely saying to ourselves, “Of
course I would not do anything in opening statement that is prohibited.” But, do we know what
prohibited conduct is? Even though some of these things should be obvious, let’s examine a few key
things that should never occur during an opening statement:


Never state our personal belief about our client or our client’s case. Likewise, do not attempt to
put the jurors in our client’s shoes.xi Such conduct is not only prohibited, it also is unethical.
Several examples follow:
“Members of the jury, this could have happened to any one of us” or:
“If you were in my client’s position, you would have done the same thing” or:
“If you were in my client’s shoes, you too would have signed the contract.”
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It may be overstating the obvious, but we must never touch upon the subject of a motion in limine
if the court has either granted the motion or reserved ruling on it. xii In the same vein, never refer
to any evidence that has, by pretrial proceedings, been excluded or suppressed.



Never make statements that cannot be supported by proof.

8. Don’t make admissions that bind your client. A clear and unambiguous admission of fact
made by a lawyer during opening statement is binding upon the lawyer’s client. The United States
Supreme Court long ago upheld a trial court’s granting of a directed verdict after plaintiff’s counsel made
binding admissions during opening statement.xiii
Obviously, a lawyer would not intentionally make an admission that would bind his or her client or
foreclose the presentation of evidence on a particular issue. Usually, such admissions made during
opening statements are inadvertent.
Generally, there are two types of admissions: judicial admissions and evidentiary admissions. xiv Even if a
lawyer mistakenly makes a judicial or evidentiary admission, the admission must be “clear and
unambiguous.” xv
A judicial admission is a statement that concedes any element of a claim or defense. The admission is
conclusive. Thus, there is no need for any further evidence on the particular element judicially admitted.
The following example demonstrates this concept:
In a criminal case, defendant appealed from denial of a motion to suppress information obtained during a
traffic stop that defendant claimed violated his Fourth Amendment rights. Defendant had argued in
support of the suppression motion that the officer had no reasonable suspicion to stop his car. Then,
during opening statement, counsel for defendant set forth as factual background that defendant was
stopped because his car had a cracked windshield, a state-law violation. The appellate court found this
admission that defendant was driving his car in violation of state law provided reasonable suspicion to
stop defendant, and affirmed denial of the motion.xvi
In contrast, an evidentiary admission allows the jury to determine what weight to give the admission.
Another example aptly demonstrates this concept. A criminal case was tried three times. During the
opening statement of the third trial, the defendant’s lawyer made statements inconsistent with those he
made during his opening statement in the second trial. The prosecution then moved to introduce these
inconsistent admissions as evidence in the third trial. The court found the statements by counsel in the
second trial were indeed evidentiary admissions. The admissions were allowed because the lawyer made
the statements: (1) as an agent of his client, and, (2) had “manifested his adoption or belief in the truth of
the statements.”xvii The court allowed the evidentiary admissions, thus permitting the jury to weigh both
sets of statements.
Thus, because an admission by a lawyer during opening statement can bind one’s client, it is not only
essential to never make such admissions, but it is just as important to listen for any judicial or evidentiary
admission made by opposing counsel, and to be prepared to take advantage of it. We should include as
part of our ammunition in our trial notebook citations to cases that discuss the use of evidentiary and
judicial admissions. Having these citations at our fingertips will be important in making our case for the
trial court if we are fortunate enough to have opposing counsel slip up in this fashion.
9. Don’t appeal to passion or prejudice. Here is an example of conduct to avoid in our
opening statements:
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He bought the car for the same reason we would buy the car – the advertisement claimed
it was the safest car on the market. Now, his widow sits here wondering why: why did the
car roll over, why did her husband die, why do her kids now have to grow up without a
father. Don’t turn your eyes away, look at her pain.
The principles of effective communication are “hear,” “believe,” and “remember.” Our listeners must
hear what we say, believe what we say, and remember what we say. When we overstate our case, the
jury may have difficulty believing us. We are not street hawkers or carnival hucksters. We are lawyers,
and we have a concern for imparting the truth by using persuasive techniques and good communication
skills.
10. Don’t play off the other side’s opening. For the plaintiff, this means that we should not
speculate as to what the defendant is going to say, and we should not comment upon it. Theoretically,
this is not permissible. For the defendant, this means that we should not comment on what the plaintiff’
just said in opening statement. This may get close to argument and may lead to comparisons,
characterizations, or inferences, all of which are impermissible in opening statement.
In addition, when we play off the other side’s opening, the jurors may perceive this as actually giving
credibility to what the other side has just said. We do not want to undermine our effectiveness as
advocates in this way.
11. Don’t discuss the law. This “Don’t” is perhaps best illustrated by the following example:
You have probably wondered why Sue Smith is the defendant when her friend, Jenny
Carnes, was the driver of the car that collided with my client. Well, there is a law in this
state that says, “it shall be unlawful for any person having any vehicle in his custody to
cause or knowingly permit any person to drive such a motor vehicle upon the public
highways unless such person shall have first obtained a license or permit.
Even trained lawyers and judges can have trouble with this language, and the law is subject to
interpretation. Law, which is often subject to interpretation, has no business being discussed in an
opening statement. In fact, it is impermissible. Additionally, if we were to discuss the law that we
thought would apply in the case, and later if the judge ruled that we could not instruct on that particular
law, we would be in terrible shape. Therefore, the law and interpretation have no place in opening
statements.

B.

THE DO’S

1. Give the jury a theme. The theme may start in voir dire examination, but we must address it
during opening statement. The theme weaves throughout the case, and is tied together in closing
argument. The theme is a group of words, not necessarily a sentence, which captures the jurors’ attention
while communicating what the case is about. Following are examples of theme used in civil cases.
• The contract controls
• A design doomed to fail
• The covenant was clear
• A failure to communicate-a failure to resuscitate
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2. Tell your story. This means that you should state the facts in a story-like fashion, since it has
proved to be the best way to keep the jury’s attention. During the opening statement the jury begins to
form the factual focus and visual image of what took place. Again, return to the keys to good
communication – the jury must “hear,” “believe,” and “remember” what we say. This will happen if the
opening statement is presented in a story-like fashion.
In telling our story, take the jury to the scene, and make them “see the facts.” The following is an
effective example:
Let’s go back to that day in early June. We are standing at the intersection of Wayne and
Michigan Streets. We watch as the traffic signal turns green for the northbound traffic
on Michigan Street. We turn to see a pick-up truck traveling very fast in a westbound
direction on Wayne Street. Immediately we think “the pick-up truck is going to run the
red light.” We glance to Michigan Street and see a school bus entering the intersection,
going north on Michigan. We stand frozen in time as the truck runs the red light and
crashes into the side of the school bus.
When using storytelling, be sure not to “back in and out” of the scene. Keep the jurors at the scene
throughout as much of the opening statement as possible. Using present tense is also effective in keeping
the scene alive for the jurors.
If we are dealing with a weakness in our opening statement, the use of positive terms in a story-like
fashion can achieve a desired result. The following is an example:
Bobby Taylor, the controller of T.D. Brannon Corporation asked that delivery be delayed
for three months and the Plaintiff agreed. Bobby will tell you he made a mistake not to
confirm this in writing. But, he will also tell you that neither party treated this as an
attempt to breach the contract.
3. Create some sense of injustice. Following a dynamic opening statement, the jurors should
think and feel that they are on our side. Therefore, we should attempt to create a sense of injustice. We
must use our imagination in developing and presenting our opening statement. Feel free to throw off the
constraints of conventional thinking and take unique approaches to presentation.
4. Personalize your client. Make sure during opening statement that the jury gets to know our
client as well as the principals of our client who are key witnesses. Look at all the situations that are
positive for our client. Particularly, family life, education, work background, the good work of a
company, and even what our client does for the community. Introduce the jury to our client in such a
manner that they will like our client, regardless of the issues of the case. To sell our theory of the case
and of the law upon which we are relying, we must first sell our client. This is especially important when
our client is a corporation rather than an individual. Don’t be put off by the fact that your client is a
multi-billion dollar corporation, the Goliath of all Goliaths. Bring it down to the local level to the extent
possible and permissible, perhaps through reference to an annual event in the community that the
corporation sponsors, the number of people that the client employs in the local community, and so on.
5. Keep it simple. Use words that are understandable. We want to avoid using words such as
“subsequent,” “prior,” “observation,” “proceed,” “ramification,” “vehicle,” or “surveillance.” People on
the street do not talk this way and we should not speak in such a manner when giving an opening
statement. Imagine the expressions of jurors if they heard the following during the opening of a highway
construction case:
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The clear catastrophic consequences opined by a plethora of highway structural
engineers is that the pitch of the incline effectuated an ingress and egress design that is
indelibly problematic.
6. Give only those details that lend authenticity to your opening statement. For example, do
we care for purposes of the opening statement that our client lives at a particular address, in a particular
county, or that the tires on his truck had less than 5,000 miles on them at the time of the accident? These
details are unnecessary in an opening statement. Use the communication technique of teasers: provide
enough information to “tease” the jury and create interest in how our client’s story will unfold at trial.
Here are examples:
A hydraulic engineering expert will tell you what she found when she tested the torque on the
valve. She will also tell you who is responsible for failing to obtain the required torque.
A fingerprint expert from the FBI will tell you she found fingerprints on the knife. She
will also tell you whose fingerprints are on the knife.
7. Start strong; end strong. The concepts of primacy and recency are important to opening
statements: primacy – that which is heard first is likely to be believed; recency – that which is heard last
is easiest to remember. Therefore, the first words out of our mouth set the tone for the opening statement.
It is unnecessary to reintroduce ourselves, and no need exists for the jury to know who we represent.
And, do not thank the jury before we start. After all, they have not done anything yet. The first words
spoken by a prosecutor in a murder case might be:
“It was the same car, the same man.” Theresa Carletti’s dying words. Words that point
to John Burns as being the same man. The man who is responsible for her murder.
If the final words are most easily remembered, make them count. In our murder case, we might end our
opening statement as follows:
And so you will hear a story about John Burns, that “same man” Theresa Carletti spoke
about, that “same man” who we will ask you to convict for the murder of Theresa
Carletti.
8. Use action words. Action phrases bring our case to life through descriptive words such as:
“He saw the gun; he heard the shot; he spun and glanced toward Mary as she fell to the ground.” Action
words are fact words, not conclusive words. Words with impact are “smashed” instead of “hit,”
“shrieked” instead of “yelled,” “huge” instead of “large,” “fear” instead of “scared,” or “anger” instead of
“mad.”
9. Tell the jury what you want. During an opening statement in a civil case this can be
extremely difficult. It is hard during opening statement to face the jurors, look them in the eye, and say,
“My client wants a million dollars as a result of what happened.” We must use our creativity and let the
jury know what we want without sounding harsh or greedy. Here is an example of how we may want to
address damages:
Members of the jury, we will be asking for a lot of money for the pain Nancy Sweet has
suffered and continues to suffer as a result of losing her leg. The story you will hear will
show nearly $8 million worth of loss because of the failure of Dr. Robbins to properly
diagnose her condition.
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If we are the plaintiff’s lawyer in a damage case and do not know what the proof of our total damages will
show, then we must at a minimum give the jury an idea of the amount of money we are seeking. Help the
jurors become accustomed to hearing big figure monetary amounts. If our damages are between one and
one-half and two million dollars, rather than saying, “Our damages will exceed one and one-half million
dollars,” we should say, “The plaintiff’s damages will total nearly two million dollars.” Use the higher
figure so the jury has no surprises at the end of the case.
In a criminal case, “what we want” means asking the jury to convict, if we are the prosecutor, or asking
them to find the defendant not guilty, if we are the defense attorney.
10. Be cognizant of the burden of boredom. During the opening statement, make eye contact
with the jurors. If the custom of the court in which we practice requires the use of a podium during
opening statement, ask the judge prior to opening statement for permission to deliver part of our
comments from the side of the podium, or perhaps from the front of the podium. Be sure to move along
the entire length of the jury box during opening and pay attention to each of the jurors. If we believe they
are bored and not listening, then the time has come to sit down.
Boredom often sets in during opening statements because our opening is too long or too detailed. To
avoid juror boredom, we must always be cognizant of the length of our opening statement. Just because
the judge tells us that we have an hour for opening statements does not mean we must use the entire hour.
Use only enough time to tell our story, to set the scene, to get the point across, to convey a sense of
injustice, and complete these tasks without boring the jury.
11. Make yourself credible. The first lesson in being credible is knowing our case. The second
lesson is to show enthusiasm for our case and compassion toward our client. The third lesson brings
together many of the concepts already discussed. Simply stated, communicate in such a way that the
jurors will like us and our client.
Again, make eye contact with each juror, but avoid invading the jurors’ space – this means stay at least
five feet from the front of the jury box during our opening statement. When possible, we should leave our
notes, pens, and pencils on the table. Try not to have anything distracting in our hands. Make certain
keys or loose change in our pockets do not distract the jurors. Keep the jurors’ attention focused on what
we have to say.
In addition, we should never put both hands in our pockets at the same time; and avoid the defensive
posture of folding arms across our chest. Our hands play a major role in improving credibility. Use them
so that our palms are up; gesture affirmatively with them.
12. Use exhibits during opening statement. People retain a much larger percentage of what
they see than what they hear. Communication experts tell us that 70 percent of listening is done with our
eyes. As good lawyers and good courtroom communicators, we want to use potential exhibits during
opening statement. xviii
If a piece of evidence is going to help set the scene, use it in opening statement. There are five general
requirements with respect to the use of exhibits in opening statements:
1.
2.
3.
4.
5.

The exhibit must be relevant.
The exhibit must assist in setting the scene.
We must have a good faith expectation the exhibit will be admitted.
The exhibit must not be prejudicial or inflammatory.
We must have a good faith basis authentication will occur.
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Although no requirement exists (unless local rules so require), courtesy suggests letting the judge and
opposing counsel know we are planning to use exhibits in our opening statement.

V.

OBJECTIONS DURING OPENING STATEMENTS

Finally, a brief examination of the use of objections during opening statements is appropriate. As a
general proposition, use objections sparingly and only object to the other side’s opening or to portions of
that opening when good reason so demands. Object when something improper is said and that something
hurts our client. If the other side does something improper during opening statement, but it does not hurt
our client, do not object. It makes no sense to simply bore the jury with our knowledge of the rules in
pointing out the impropriety of opposing counsel’s statements.
We should try and avoid calling attention to ourselves. Likewise, avoid conduct that could lead the jury
to believe we are attempting to keep something from being heard during opening statement. Do not act as
if we are somehow attempting a personal attack upon opposing counsel. In other words, if the statements
do not hurt our cause, do not object.
The most frequent reason for an objection during the opening occurs when an argument goes on and on.
A second principle reason for objection takes place when conclusions of law are being drawn. A third
reason to object results with the violation of a court order. For instance, if in a motion in limine the court
forbids the use of certain items or the addressing of certain topics, and if opposing counsel defies that
motion and makes reference to the topic, most certainly, we want to object. Finally, object to any attempt
by our opposition to have the jury “stand in the shoes” of her client. The “Don’ts” of opening statements
covered this objectionable technique and such appeals must be kept from the ears of the jury.

VI.

CONCLUSION

By keeping in mind the “Do’s” and “Don’ts” listed above, you can be an effective advocate for your
client from the very beginning of the trial. You can craft an opening statement that is credible, and you
can begin to establish yourself with the jurors as someone whom they can trust and respect. Certainly,
opening statement is but one piece of the trial, and it is important to follow through by providing the jury
with witnesses and evidence to back up the statements you made to them in your opening statement. But
by thoughtfully charting the course in your opening statement and helping the jury to understand what it
is that they need to know, and why they should want to rule in favor of your client, you can and will be a
vigorous and effective advocate for your client.
i

“Many experienced trial lawyers contend, and the available empirical jury studies tend to confirm, that an opening
statement is frequently the most critical stage in the trial of a lawsuit, as here the jury forms its first and often lasting
impression of the case.” 75 AM. JUR. 2d Trial § 429 (1964).
ii

Harry J. Plotkin, Pre-Decisional Bias: Why Trials are Won and Lost by Opening Statement, available at
www.yournextjury.com/PreDecisional.pdf.

iii

See RICHARD UNDERWOOD & WILLIAM FORTUNE, TRIAL ETHICS 309-16 (1988).

iv

Consider the statement of two distinguished commentators on ethics, who assert that “it is not unethical to [argue]
unless argument violates a standing order of the tribunal. Because it is rarely clear when a statement of the facts
becomes argument, attorneys may legitimately press onward until halted by the court.” UNDERWOOD & FORTUNE,
supra note 2, at 315. However, there is also substantial support for the proposition that if you intentionally argue to
see if you can get away with it, you are acting unethically whether or not your opponent objects.
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v

United States v. Dinitz, 424 U.S. 600, 612 (1976) (Berger, J., concurring).

vi

The case involved the prosecution in 2011 of a mother for the death of her two-year-old girl in Orlando, Florida.

vii

As an example of one of numerous books that have been written about various aspects of the Casey Anthony
case, see WILLIAM MORROW, IMPERFECT JUSTICE: PROSECUTING CASEY ANTHONY (2011).
viii
See United States v. Anthony, 345 Fed. Appx. 459, 464 (11th Cir. 2009) (citing United States v. Freeman, 514
F.2d 1184, 1192 (10th Cir. 1975)). “An opening statement gives counsel the opportunity to state what evidence will
be presented in order to make it easier for the jurors to understand what is to follow, and is not an occasion for
argument…. the court can exclude irrelevant facts and stop argument if it occurs.” Id. (internal citations omitted).
ix

Further, although they are not evidence, comments made during opening statements nonetheless can “open the
door” to admission of evidence on a subject area that would otherwise be off-limits. See United States v. Moore, 98
F.3d 347, 350 (8th Cir. 1996) (where defense counsel asserted in opening statement that defendant was simply “the
wrong man at the wrong time at the wrong place,” this put defendant’s intent at issue, opening the door to admission
of relevant Rule 404(b) evidence).
x

See Walden v. City of Chicago, 846 F. Supp. 2d 963, 977-78 (N.D. Ill. 2012) (nonetheless holding that, because
the trial court sustained plaintiff’s objections, admonished the City’s attorney, and instructed the jury that opening
statements are not evidence, the improper opening statement was not so prejudicial as to warrant a new trial). Cf.
Arizona v. Washington, 434 U.S. 497, 512-13 (U.S. 1978) (“An improper opening statement unquestionably tends to
frustrate the public interest in having a just judgment reached by an impartial tribunal,” creating a risk of bias).
xi

United States v. Taylor, 514 F.3d 1092, 1095 (10th Cir. 2008).

xii

See, e.g., LaPlace-Bayard v. Batlle, 295 F.3d 157, 164 (1st Cir. 2002) (“At the time that plaintiffs gave their
opening statement, they knew that the court had not yet ruled on [defendant’s] motion to exclude [medical expert’s]
testimony. Well aware of that pending in limine motion, plaintiffs proceeded at their peril in promising the jury
testimony from more than one expert. Having made that choice, plaintiffs cannot expect … to be relieved of the
consequences of their own judgment call.”)
xiii

Oscanyan v. Winchester Repeating Arms Co., 103 U.S. 261, 263 (1881).

xiv

See Keller v. United States, 58 F.3d 1194, n.8 (7th Cir. 1995).

xv

See, e.g., United States v. Alvarez-Becerra, 33 Fed. Appx. 403, 406 (10th Cir. 2002). Compare with People v.
Bergerud, 223 P.3d 686, 700 (Colo. 2010) (defense counsel’s opening statement focusing on “toxicology and mental
impairment” defense did not rise to level of a judicial admission conceding defendant’s guilt on any element of the
charged crimes); and Mills v. Redington, 736 S.W.2d 522, 525 (Mo. App. 1987) (where counsel for doctor in
malpractice action stated that doctor had recommended hospitalization, statement did not concede liability for
plaintiff’s injuries – nor was it a judicial admission on the appropriate standard of care).
xvi

Alvarez-Becerra, 33 Fed. Appx. at 406.

xvii

U.S. v. McKeon, 738 F.2d 26, 29 (2d Cir. 1984).

xviii

See People v. Harmon, 2011 Colo. App. LEXIS 1635 (Oct. 13, 2011) reh. denied 2011 Colo. App. LEXIS 1868
(Nov. 10, 2011) (as a matter of first impression, trial court did not abuse its discretion in permitting prosecutor to
display photograph of victim during opening statements); see also Four-County Elec. Power Ass’n v. Clardy, 73 So.
2d 144, 151 (Miss. 1954); Coats v. State, 141 S.W. 197, 201 (Ark. 1911).
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Authored by: Clark R. Hudson
Most trial attorneys will agree voir dire is one of the most important events in any given
trial. First impressions matter, particularly when they are brief. Increasingly, State and Federal
judges are placing time restraints on counsel’s voir dire. Even if subjected to time constraints,
the goals of voir dire remain the same: (1) Preconditioning the jury to legal and factual concepts
that will be presented by the defense, (2) identifying biases of prospective jurors so to
intelligently exercise for cause or peremptory challenges, and (3) gaining the respect of the
jurors.
Many legal texts and judges reject the idea that preconditioning jurors on issues raised
during trial is appropriate during voir dire. Under the foregoing approach, however, how can
counsel effectively identify biases (or potential biases) that a jury may have unless they are
specifically faced with the issues that may come up in the trial? For example, in almost every
personal injury case, sympathy is an issue that has to be addressed to some extent. Assume the
case being tried deals with a situation where an injured plaintiff lost a lifetime opportunity
because he was disabled when the opportunity knocked. If the attorney does not discuss that
scenario, or something similar to it with the jury during voir dire, he or she will not know if there
are any actual biases. Simply asking, “Can you set your sympathies aside?” is insufficient. The
jury will need to get some information from counsel to determine whether they (in their past)
have felt like they too have been cheated out of opportunities as a result of injuries they may
have suffered. Rest assured if that person is on the jury, they will not be favorable to the
defense.
Topic specific questions which have a connection to the case at trial are essential for
defense counsel to intelligently decide whether to challenge jurors for cause or exercise a
peremptory challenge. For example, some jurors may have preconceptions as to what may or
may not constitute negligent conduct. In a medical malpractice case against an obstetrician for
a birth injury, defense counsel will want to ask the jury “How many of you believe that when a
child is born with a birth injury, it suggest the healthcare provider may have done something
wrong?” Or in defending a rear end motor collision case, defense counsel will want to ask “How
many of you believe a driver is always at fault if they are involved in a rear end motor vehicle

accident?” Both of these examples allow defense counsel to identify biases so to exercise the
appropriate challenge while at the same time conditioning jurors to the issues of the case.
With most State Court judges and all Federal judges placing very strict time limits on
attorney voir dire, asking questions that encourage meaningful jury participation is essential. An
attorney is tasked with crafting open ended questions which illicit responses. Most jurors would
be thrilled if they did not have to speak in front of a group. Typically the prospective jurors have
answered the court’s standard questionnaire and would be perfectly happy to forego the stress,
embarrassment or pressure of having to respond to an attorney’s questions. Crafting an open
ended question such as “How many of you believe physicians are arrogant?” is more effective
than “Do any of you believe physicians are arrogant?” The later questions may cause a juror to
question whether their beliefs are out of the norm, and may be reluctant to respond. Not only
will this not illicit meaningful participation, crafting the wrong question can diminish the respect
and rapport the attorney is attempting to establish with the potential jurors.
Ideally, counsel in establishing a rapport with the jurors would want to ask “ego
building” type questions in which the juror is happy to answer. After learning a prospective juror
has attended Cornell from his response to a juror questionnaire, he would be happy to answer
“What did you study while attending Cornell?” In general, such questions are helpful, however,
in reality voir dire is a race to identify biases, while beginning to forge a relationship with a jury.
Time restraints simply do not allow for the softball, ego building type questions. While inflating
the juror’s ego about his Cornell degree would get a response and may illuminate a bias relevant
to the case, a more effective question to the pool of jurors when defending a medical
malpractice action, for example, would ask “Have you or anyone in your immediate family
received any medical training?” If that person is in your pool, it’s likely they will be favorable to
the healthcare provider’s defense.
Regardless of time restraints, an attorney’s demeanor during voir dire will be essential
to the juror’s basis of his or her opinion of the trial attorney. The effective advocate during voir
dire engenders respect and acceptance. He or she is courteous to all in Court, is modest,
humble, sincere and honest in all things. If you gain the respect and acceptance of a jury at this
early stage, their minds will follow.

2

With judges limiting attorney voir dire to twenty (20) or thirty (30) minutes, there simply
is insufficient time to have an in-depth discussion with each juror. The trial attorney, therefore,
needs to have a calculated approach as to which issues need to be addressed to the panel as a
whole (focusing of course on the first twenty-four jurors, of whom twelve will likely be on your
panel). Questioning should be prioritized so the more important questions are towards the
beginning of the attorney’s voir dire, with individual(s) questions left toward the end, time
permitting. While not ideal, it is possible to conduct an effective voir dire, achieving the trial
attorney’s goals, within restrictive time constraints.
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TICK TOCK: THE CASE ON THE CLOCK
“On the clock.” It’s a phrase no one wants to hear, and connotes a sense of urgency—
and pressure—to perform. In the NFL draft, “on the clock” signals the start of the limited time
team management has to sort through a myriad of choices, contingencies and analysis before
making personnel decisions that may affect a franchise—for better or worse—for years to come.
Professional golfers are put “on the clock” when their pace of play becomes so slow that officials
follow them with a stopwatch and enforce rules governing the time allowed between shots. In
both contexts the message is the same: get it right, but do it faster.
Increasingly, trial lawyers are being put on the clock by judges who are overworked,
understaffed, overwhelmed with criminal and civil dockets and impatient with lawyers who
“overtry” their cases.
Pilot projects, local rules and judicial eccentricity can all promote the idea that a case—
even complex cases with multi-million dollar exposures—can and should be tried on a tighter
schedule.
This presentation discusses how to adapt your trial presentation to meet these new rules,
and how embracing the rules might actually make for a better trial “on the clock.”
I.

THE SOURCE OF THE TICKING

Statistics show that judges presiding over our federal courts increasingly have little prior
civil trial experience, and are unlikely to get substantial experience on the bench. In 2010, there
were 309,361 civil cases filed. Only 3,309—1.1%— were resolved through trial, and roughly
two-thirds of that number were jury trials. Of the civil cases tried, more than 75% lasted three
days or less. More than half were 1-day trials, and 60% were bench trials.1
1

2010 Annual Report of the Director: Judicial Business of the United States Courts.

One commentator has noted that, on average, a U.S. district judge tries fourteen cases per
year (civil and criminal combined), which last an average of 4-5 days—resulting in 300 days a
year the average judge is not presiding over trial. Thus, federal judges “are now more like
administrative agencies than trial courts” in disposing of their cases.2 Part of that administrative
judging involves reducing the length of trials, so the judge can return to the daily task of
mediating discovery disputes, increasingly those dealing with electronic discovery.
This trend has resulted in efforts to both trim the scope and nature of discovery through
“pilot projects” and other administrative tools, such as extensive Pretrial Order forms and
checklists.3 For example, in the U.S.D.C. D. Colo., many judges require the parties to estimate
the length of time for both direct and cross-examination of each witness to be called at trial.
Those estimates are added, become the hours set aside for trial, and each side is allotted 50% of
the total. A chess clock kept by the court clerk ticks down each side’s precious minutes, forcing
trial attorneys to make tough decisions about what to present—and what not to present—and
how.
While this approach can bring certainty to the proceedings for all involved (judge, juror,
attorneys and clients), it can impinge upon a litigant’s due process rights if taken to the extreme.
One FDCC member had a federal judge allow a mere 7.5 hours for presentation of trial evidence
in defense of all 16 named defendants accused of breach of fiduciary duty—less than 30 minutes
per defendant—despite multi-million dollar compensatory and punitive damages claims. Not
surprisingly, this required a Petition for Mandamus to insure the clients’ right to a fair trial.
2

Higgenbotham, P., The Present Plight of the United States District Courts, Duke Law
Journal (2010).
3

See, e.g., In re: Pilot Project Regarding Case Management Techniques for Complex
Civil Cases in the Southern District of New York.
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This is an extreme example, and most courts’ time limitations simply seek to strike a
balance between allowing parties to have their day in court, without turning that day into weeks
or months. Once trial counsel has insured his client’s due process rights have been protected, the
challenge becomes structuring the trial presentation to insure that you not only stay within the
court’s limitations but hopefully use them to your client’s advantage.
II.

YOU CAN’T FIGHT CITY HALL—OR CAN YOU?

Courts have broad discretion in setting even strict time limits on the length of trial.
Federal Rule of Civil Procedure 1 states the rules “should be construed and administered to
secure the just, speedy, and inexpensive determination of every action and proceeding.”
Similarly, Federal Rule of Evidence 102 tells judges to administer every proceeding “fairly,” but
to “eliminate unjustifiable expense and delay....” Federal Rule of Evidence 403 gives the trial
judge wide discretion to exclude even relevant evidence, and Rule 611 provides that “the court
should exercise reasonable control over the mode and order of examining witnesses and
presenting evidence so as to...avoid wasting time.” Federal common law is in accord, and
expressly endorses trying cases “on the clock.”4
However, it is just as clear than an inflexible and overly restrictive application of time
limits can deprive a litigant of its constitutional right to a fair trial. Lemons v. Skidmore, 985
F.2d 354 (7th Cir. 1993). Even the dean of law and economics, Judge Posner, noted that to “turn
a federal trial into a relay race is to sacrifice too much of one good—accuracy of factual
determination—to obtain another—minimization of the time and expense of litigation.”5 Thus,
the Fifth Circuit criticized a trial judge who, in a trial involving claims of sexual harassment and
4

See, e.g., Duquesne Light Co. v. Westinghouse Electric Co., 66 F.3d 604 (3rd Cir. 1995).

5

McKnight v. General Motors Corp., 908 F.2d 104, 115 (7th Cir. 1990).
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retaliatory discharge, gave the litigants 5 minutes each for opening statements and 5 hours
combined to present evidence.6
Thus, trial counsel must be careful to preserve his client’s due process rights, even while
trying to play within the court’s rules.
III.

TIME IS ON YOUR SIDE—IF YOU PLAY IT RIGHT: PROCEDURAL TIPS
If you are put “on the clock” at trial, there are a number of ways to turn the court’s own

time restrictions to your client’s advantage. In many cases, especially pattern litigation involving
the same products, issues and experts, the client will pressure trial counsel to follow a wellestablished “script” which, in a particular case and/or jurisdiction, may not provide the best odds
of winning. Having developed a robust “book” on an opposing expert for cross-examination,
many clients expect their trial counsel to use all of that ammunition in each trial—regardless of
how long it may take. In these cases, being put on the clock can be liberating, as “it requires
counsel to exercise a discipline of economy choosing between what is important and what is less
so. It reduces the incidence of the judge interfering in strategic decisions. It gives a cleaner,
crisper, better-tried case. It gives a much lower cost to the clients. Finally, it will save months
of our lives.” United States v. Reaves, 636 F.Supp. 1575 (1986).
Below are some suggestions of ways to capitalize on a court’s time limitations:
A.

Introduce expert CVs as exhibits and establish the expert’s qualifications
and background by leading questions.


Particularly useful if there is no Daubert challenge, or such challenge has
been denied;

6

Sims v. ANR Freight System, Inc., 77 F.3d 846 (5th Cir. 1996).However, since the
appellate court found the evidence presented in the extremely abbreviated trial was so
overwhelming against the plaintiff, it affirmed the verdict for defendant and did not rule the trial
court’s time limitations were an abuse of discretion.
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B.

C.

IV.

Make ample use of Rule of Evidence 1006 summary exhibits


A good way to present key technical, medical, engineering and other dataintensive documentation through visually-appealing demonstrative charts
that are easy for a jury to follow;



Requires preparation and creativity: must provide backup data and
supporting information to your opponent “at a reasonable time and place,”
likely well before trial. If opponent objects, make them identify the basis,
and try to resolve before trial;



Address summary exhibits through pretrial motions and at the pretrial
conference, stressing to the court the time savings.

Use Fed.R.Civ.P. 16 and Local Practice Standards to Propose Procedures
Which Save Time—And Help You Persuade


Press hard to obtain a set of Stipulated Facts that the other side should—
but doesn’t want to—admit;



Present deposition designations through written summaries read by the
lawyers, and lodge the supporting testimony as a court exhibit;



Propose progressive argument whereby each side may use a prescribed
amount of time (say 60 minutes) throughout trial to address the jury
directly about the importance of certain evidence and/or testimony.

PITCH FROM THE STRETCH, HANDLE THE MERCHANDISE AND ROLL
THE TAPE: SUBSTANTIVE TIPS
A.

Pitching from the Stretch

Lawyers are often too fond of the warm-up, and lose jurors’ interest by the time them
make their “pitch.” A good example is the lengthy qualification of expert witnesses, before
getting to their key opinions in the case. Here again, the rules are your friend:


Rule 705: “[A]n expert may state an opinion—and give the reasons for it—
without first testifying to the underlying facts.”



Rule 703: An expert can rely on facts or data that would be otherwise
inadmissible, but those facts or data might be admissible after all—requires a
Rule 403 analysis.
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Consider getting the expert’s key opinions and exhibits before the jury right away, then
backfill with a more focused review of the expert’s relevant case-specific experience,
qualifications and supporting data, rather than building up to the ultimate opinions slowly.
B.

Handle the Merchandise

A picture is worth 1,000 words—and props may be worth 10,000. With limited time to
persuade a jury, providing visual anchors for your client’s key points can make a bigger impact
in less time that documents and testimony. Using the court’s time limitations as justification, the
trial lawyer can argue for presenting demonstrative evidence that might otherwise be excluded.
For example:


Ask to publish key evidence to jury (documents, medical records,
products/components);



Use blue ribbon exhibits that look important—and memorable;



Use full-scale parts, mock-ups of products and, 3D animations (need court
approval and opponent’s consent);



Ask to perform in-court demonstrations to illustrate key points.

All of these tactics can be met with objections that, if lodged during trial, may convince
the judge more time is being wasted than saved. Get organized early, raise these ideas in the
Pretrial Conference and, if possible, demonstrate to the court and counsel just how you intend to
use these tactics to save valuable time.
C.

Roll the Tape

As many presentations have stressed, jurors’ attention spans are increasingly short and
dependent upon visual stimulation. Give it to them. For key evidence, prepare short videotaped
demonstrations. Lay the foundation as quickly as possible then show the videos. After getting
the jury’s attention, then have your witness explain the video’s significance, and show it again
for emphasis. If your time is limited, pick visual evidence that leaves a lasting impression.

6

V.

CONCLUSION

Trying a case “on the clock” presents numerous procedural and substantive challenges,
but may also present some unique opportunities to outlawyer your opponent. While trial counsel
must protect the record to insure the client receives a fair trial, look for ways to use the ticking
clock to your advantage.
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Class Action Settlement Structures

Wystan Ackerman
Robinson & Cole LLP
This paper will provide an overview of the different types of settlement structures that are
commonly used in class action settlements, the types of objections that are commonly asserted to
each of them, advantages and disadvantages of each type of settlement structure, methods for
determining class counsel’s attorneys’ fees that are typically used for each structure, and how
uncollected funds can be distributed.
I.

Overview of Class Action Settlement Structures

There are essentially six different types of class action settlement structures, although
some settlements are a hybrid of one or more of these structures: (1) monetary awards are
automatically distributed to all class members who do not opt out, without requiring class
members to submit claim forms in order to receive payment; (2) a “claims made” settlement, in
which a monetary award is provided only to members of the class who do not opt out and submit
a claim form demonstrating that they are members of the class as defined and are entitled to
relief in accordance with the terms of the settlement (with a procedure for resolution of disputes
over entitlement to relief); (3) a “limited fund” or fixed payment settlement in which a defendant
makes a fixed payment establishing a fund from which money is distributed to class members
who do not opt out in a manner agreed upon (which may or may not require submission of a
claim form), with any remaining funds being awarded as cy pres relief or reverting to the
defendant; (4) a “coupon” settlement, which involves providing class members with coupons or
discounts on future purchases of a defendant’s products or services; (5) a “cy pres” settlement in
which there is no monetary award directly to the class members but an award is made to a non
profit organization with a relevant mission (this can also be used for unclaimed funds in other
1

‘I

types of settlements); and (6) a settlement that provides only nonmonetary relief, which might
include a change in the defendant’s business practices, declaratory or injunctive relief, or
reevaluation by the defendant of its transactions with class members. In discussing case law, this
paper will focus largely on federal law given that most large class actions are litigated in federal
court under the Class Action Fairness Act of 2005, and many states have largely adopted the
federal class action rule and follow, at least in substantial part, the federal case law on class
certification.
II.

“Automatic” Monetary Awards
In this type of settlement, the settlement administrator or the defendant will simply mail a

check to every class member who does not exercise their right to opt out, without requiring class
members to submit claim forms. Where it is fair and appropriate to so, all class members can get
a check for the same amount of money. In other cases, class members are paid different amounts
based on the circumstances of their transaction or claim, for example, which product or service
they purchased or when they purchased it. In order for this type of settlement to work, however,
the defendant needs to have a reasonably complete and accurate list of all class members and be
able to determine, without submissions from the class members, which category they fall into.
Without being able to ascertain independently who the class members are that are entitled to
relief, and which ones are entitled to which form of relief (if there are multiple categories of
relief), the settlement will not be workable. To the extent that the defendant’s list will not be
100% complete, supplemental notice can be provided by publication and class members not
identified in the defendant’s records can use a claim submission process.
Common Objections: A common objection to this type of settlement is intra-class
unfairness. That is, objectors to the propose settlement may argue that it is unfair to pay all class
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members a set dollar amount because some of them are considerably more deserving of relief
than others. That is important to think carefully about in structuring a settlement proposal. It
can also create questions regarding whether there should be subclasses created and separate
counsel for each subclass (some case law on this is discussed further below). Of course, the
payment amounts being provided to every class member also must be found to be fair and
reasonable in order for the court to approve the settlement. See Fed. R. Civ. P. 23(e)(2).
Advantages and Disadvantages for Defendants: Defendants typically pay the
administrative costs for class action settlements, although in some instances the settlement
agreement will provide for these costs to come out of class counsel’s fee award, or out of a fixed
fund that is provided for the settlement. There can be considerable savings with respect to
administrative costs in using an “automatic payment” type of settlement, since there is little or no
need for the settlement administrator to process claim forms or make eligibility determinations,
and little or no need for a process whereby disputed eligibility determinations can resolved by a
special master or some other mechanism. (To the extent that the defendant’s list of eligible class
members is not completely accurate, there may be a procedure for notice by publication and a
claims process for people who are not identifiable through the defendant’s records.)
One advantage of this type of settlement from a defendant’s perspective is that the
defendant will be able to know for certain what its maximum exposure will be since the class to
whom payments will be mailed will be clearly identifiable and the amounts of the total payments
can easily be calculated (additional claims where class members have not yet been identified
would be a very small percentage of the total).
However, from the perspective of a defendant attempting to resolve the case for the
lowest possible total settlement payout, this type of settlement is often not advantageous when
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compared with a “claims made” settlement. In a “claims made” settlement, where class
members are required to submit claim forms in order to obtain relief, a relatively small
percentage of the class members will actually submit claim forms, which lowers the total payout.
The administrative costs of a “claims made” settlement, however, may in some cases exceed the
benefit to the defendant of doing a “claims made” settlement. A cost-benefit analysis should be
performed that takes into account the benefits of these different structures along with the
differences in administrative costs.
Attorneys’ Fees: With respect to attorneys’ fees, a fee award in this type of settlement is
typically awarded either as a percentage of the total anticipated payout to the class, or on a
loadstar basis. Class counsel, in thinking about their attorneys’ fees award, is unlikely to care
much about whether an automatic payment or “claims made” structure is used, because the fee
award in a “claims made” settlement is also often requested based on a percentage of the
maximum total benefit to the class (assuming every class member actually submitted a claim).
Many plaintiffs’ class action lawyers, however, believe they have an ethical obligation not to
discuss attorneys’ fees until an agreement has been reached with respect to the relief for the
class.
Uncollected Funds: In this type of settlement typically there will be uncollected funds
because a significant number of class members will not cash the check, and some addresses used
to mail checks will no longer be good addresses. When checks are not cashed, the funds can
either be distributed in a cy pres award (as discussed further below), or revert to the defendant.
The ALT Principles of Aggregate Litigation and some case law discourage provisions under
which unclaimed funds revert to the defendant, on the theory that a class action settlement should
involves deterring the defendant against engaging in improper conduct in the future, and that is
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not aided by refunding money to the defendant simply because class members do not submit
claims. See, e.g., In re Lupron Marketing & Sales Practices Litig., 677 F.3d 21, 33 (1st Cir.
2012); Reynolds v. Benefit Nat’l Bank, 288 F.3d 277, 282 (7th Cir. 2002) (noting that district
court had disapproved provision for reversion of unclaimed funds to defendant); but see Mba v.
WoridAirways, Inc., 369 Fed. Appx. 194, 197 (2d Cir. 2010) (“This Court has held that
unclaimed portions of a class action fund in a private action may properly be returned to the
defendant.”).
III.

“Claims Made” Settlements
In a “claims made” settlement, the defendant agrees to make payments in whatever

mamier is agreed upon only to class members who do not opt out of the class and submit a claim
form that demonstrates their entitlement to relief. The payment itself can be the same amount of
money to every class member if that is fair and appropriate, or different amounts of money based
on the circumstances of the individual class member’s transaction or claim. The claim form can
be relatively simple or more complicated. Some claim forms are allowed to be submitted over
the Internet and ask only a few questions. Other claim forms may be two-pages long and require
notarization and submission by regular mail. The requirements for the claim form must be
approved by the court as part of the settlement approval process.
Common Objections: Objectors to a “claims made” settlement may object that the claim
form is unduly burdensome and complicated for class members to prepare, or that notarization
and mailing is unduly burdensome and improperly designed to suppress the “take rate,” i.e., the
percentage of class members who submit claim forms. The parties seeking approval of the
settlement often argue, in response to these types of concerns, that the detail on the form and
notarization requirement, where one is included, are necessary to prevent or reduce fraudulent
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claims. These objections may carry more weight where the settlement is more susceptible to
fraud, but detailed claim forms have generally been approved. Objectors to a “claims made”
settlement also may argue that it would be more equitable to simply distribute automatic
payments. But that may not be equitable where it would compensate class members who are not
entitled to compensation, or would overcompensate some class members. See In re Pharm.
Indus. Average Wholesale Price Litig., 588 F.3d 24, 38 (1st Cir. 2009).
The same objections noted above regarding intra-class fairness are also made with respect
to “claims made” settlements. In structuring a proposed settlement, the parties should think
carefully about whether a court will find the allocation methodology between differently-situated
class members to be fair, or, in the case of a settlement providing for the same payment to be
made to all class members, whether it is fair and reasonable to treat them all the same. Where
there are divergent interests, there may need to be subclasses with separate representation. See,
e.g., Literary Works in Elec. Databases Copyright Litig. v. Thomson Corp., 654 F.3d 242, 25455 (2d Cir. 2011) (“Although all class members share an interest in maximizing the collective
recovery, their interests diverge as to the distribution of that recovery because each category of
claim is of different strength and therefore commands a different settlement value

The

interests of Category C-only plaintiffs could be protected only by the formation of a subclass and
the advocacy of independent counsel. We therefore hold that the district court abused its
discretion in certifying the class based on its finding that class representation was adequate.”);
but see In re Pet Food Prods. Liab. Litig., 629 F.3d 333, 349 (3d Cir. 2010) (“It is not enough for
objectors to point to differences in claims, allocation amounts, or state laws without identifying
how such differences demonstrate a conflict of interest.”); In re Ins. Brokerage Antitrust Litig.,
579 F.3d 241, 272 (3d Cir. 2009) (holding that subclasses were not required where allocation
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plan was “simply a reflection of the extent of the injury that certain class members incurred and
does not clearly suggest that the class members had antagonistic interests”).
Advantages and Disadvantages: The main advantage to a defendant in a “claims made”
settlement is that the total payout to the class will be smaller than in an automatic payment
settlement. This is because the “take rate” will be only a percentage, sometimes a small
percentage, of the total class membership. A class action settlement administrator can provide a
rough estimate of what the “take rate” for a particular settlement might be based upon experience
with prior similar settlements.
The main disadvantage of a “claims made” structure for a defendant is that the total
aggregate payout is unknown and will not be known until after the deadline for submission of
claim forms has passed, after the settlement has become final. The relief awarded, if it were
claimed by the entire class, in some cases would be far more than the defendant would be willing
or even able to pay. There are several approaches that can be taken to mitigate this risk. One
approach is to include in the settlement agreement a cap on the total payout, with a provision
that, if the cap is reached after the deadline for submission of claim forms, all payments to class
members will be reduced pro rata. Such a cap, however, may not be approved if it is, for
example, 10% of the total relief made available to the class members by the settlement. Expert
testimony can be submitted with respect to what the expected take rate will be (although in some
cases the parties may not want to that to be public information). See, e.g., In re Pharm. Indus.
Average Wholesale Price Litig., 588 F.3d 24, 32 (1St Cir. 2009) (“The plaintiffs’ expert predicted
in February 2009 that, even with class-wide treble damages, class members would claim only
about $17.2 million, leaving about $ 6.8 million of the $ 24 million settlement left over for
charity.”). A second approach is to provide in the settlement agreement that the defendant has an

7

option to withdraw from and cancel the settlement if the total payout exceeds a particular
threshold. Again, however, this threshold cannot be too low or it may be unacceptable to class
counsel or the court. A third approach is for the defendant to purchase insurance against the risk
of a total payout exceeding a particular threshold, or the “take rate” exceeding a particular
percentage. The purchase and terms of such insurance need not be disclosed to plaintiffs’
counsel or the court, but instead can be privately negotiated and arranged with an insurance
provider.
Attorneys’ Fees: Courts have generally approved attorneys’ fees awards in “claims
made” settlements where the fee is based on a percentage of the total relief made available to the
class. This is true even though it is common knowledge that in a “claims made” settlement the
actual payout is likely to be much lower, depending on the anticipated “take rate.” In some
cases, defendants may have paid attorneys’ fees that are close to, or even exceed, the actual
payout to the class. Some courts have scrutinized attorneys’ fees applications more stringently in
“claims made” settlements.
Uncollected Funds: “Claims made” settlements can lead to uncollected funds only where
claims forms are submitted and checks are issued, but the checks are not cashed. It may be
appropriate to contact those class members and if necessary stop payment and re-issue checks.
As discussed above, any remaining uncollected funds might revert to the defendant or be paid to
a nonprofit as cy pres relief.
IV.

“Limited Fund” and Fixed Payout Settlements

The term “limited fund settlement” is often used to describe a settlement that involves
certification of a settlement class under Rule 23(b)(l)(B) or the state court equivalent thereof.
This rule provides for class certification where prosecution of separate suits by individual class
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members “would create a risk of.

.

.

adjudications with respect to individual class members that,

as a practical matter, would be dispositive of the interests of the other members not parties to the
individual adjudications or would substantially impair or impede their ability to protect their
interests.” Fed. R. Civ. P. 23(b)(1)(B). Notice to absent class members is not required for this
type of class, but can be given. See Fed. R. Civ. P. 23(c)(2)(A). A typical example of a limited
fund settlement is where a defendant has no assets to satisfy a judgment but there is insurance
coverage available with a policy limit that cannot satisfy all claims.
A settlement that involves a fixed payout is not necessarily one in which certification is
sought on a “limited fund” theory under Rule 23(b)(l)(B), but rather often is certified under Rule
23(b)(3). A fixed payout settlement can take different forms, but the general concept is that the
defendant agrees to make a total payment in a specific dollar amount. This total amount can be
distributed either by dividing the total amount among all class members (if all can be identified)
and issuing an automatic payment, or by using a “claims made” process, with the total amount
divided among those class members who submit claim forms. As with other types of
settlements, class members can either all get an equal amount, if that is fair and reasonable, or
can get different amounts based on their situation or which category of relief they fall within
under the terms of the settlement agreement.
The use of “limited fund” settlements under Rule 23(b)(1)(B) was significantly limited by
the Supreme Court in Ortiz v. Fibreboard Corp., 527 U.S. 815 (1999), where the Court held that
“applicants for contested certification on this rationale must show that the fund is limited by
more than the agreement of the parties, and has been allocated to claimants belonging within the
class by a process addressing any conflicting interests of class members.” Id. at 821. There are
essentially three characteristics that are presumptively necessary for this type of settlement: “[1]
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a definitely ascertained limit, [2] all of which would be distributed to satisfy all those with
liquidated claims based on a common theory of liability, [3] by an equitable, pro rata
distribution.” Id. at 841. With respect to whether there a true “limited fund” existed, the Court
suggested, without deciding, that where the settlement was to be funded by insurance and the
defendant retained nearly all of its net worth, there was an insufficient showing that this was the
best that class members could achieve, and thus might be improper. Id. at 860. Subclasses also
may be required in this type of settlement where there are, for example, both present and future
claimants with differing interests.
True “limited fund” scenarios are relatively rare. The Fifth Circuit addressed “limited
fund” settlements in In re Katrina Canal Breaches Litig., 628 F.3d 185 (2010), which involved a
class action settlement of claims against levee districts and their insurer arising from alleged
negligence in constructing and maintaining levees prior to Hurricanes Katrina and Rita. The
Fifth Circuit reversed an order approving certification of a settlement class and approving
settlement. The Fifth Circuit explained that “[t]he class members in this case suffered a wide
variety of injuries, ranging from property damage to personal injury and death, and no method is
specified for how these different claimants will be treated vis-á-vis each other.” Id at 193-94. It
was insufficient for the task of distribution to simply be delegated to a special master, without a
plan for distribution provided for in the settlement agreement. Id. at 194. The court concluded,
however, the fund was appropriately limited to the insurance policy limits because the levee
districts’ assets were statutorily exempt from being seized to pay a judgment, although in theory
appropriations could be made to pay money towards a settlement. Id. at 199.
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A settlement involving a fixed payout, where a class is certified under Rule 23(b)(3) with
notice to class members and an opportunity to opt out, is commonly done. These types of
settlements need not involve a true “limited fund” of the type described in Ortiz.
Advantages and Disadvantages: The obvious advantage of this type of settlement
structure is that the defendant will know exactly how much it will pay for the settlement since
the total amount is fixed, regardless of how many class members there are or how many of them
make claims. There is no risk of the aggregate claims exceeding the amount of the fund. An
additional advantage of a true “limited fund” settlement where that is possible, is that notice to
class members and an opportunity to opt out is not required, so the settlement will be fully
conclusive and save on notice costs. A disadvantage of a fixed payout structure is that the
defendant may pay in total more than it would in a “claims made” settlement because in that type
of settlement a relatively small percentage of class members typically submit claims, and the
aggregate total of those claims may be less than what would be paid in a fixed payout settlement.
For this reason, true “limited fund” settlements are used only where it is clear that the claims will
overwhelm the available funds.
Attorneys’ Fees: The attorneys’ fee award to plaintiffs’ counsel can either be included in
the “limited fund” or be paid separately. In a case where there is truly a limited fund (e.g., the
defendant has limited assets or insurance coverage), the attorneys’ fees will come out of the
fund. See, e.g,, In re Telectronics Pacing Sys., Inc., 221 F.3d 870, 876 (6th Cir. 2000) When the
attorneys’ fees do not come out of the fund, the fees agreed upon will still need to be justified
either as a reasonable percentage of the fund or based on a loadstar determination.
Uncollected Funds: In this type of settlement, uncollected funds are typically
redistributed to class members in a pro rata fashion or through cy pres relief.
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V.

“Coupon” Settlements
“Coupon” settlements are, as the moniker suggests, settlements in which the relief

provided to class members consists of coupons for discounts on the future purchase of the
defendant’s products or services. Typically these coupons are distributed to all class members
that can be identified and provided individual notice, and those that receive notice by publication
and request the coupons. It is possible to provide coupons on a “claims made” basis, and
sometimes that is done when the coupons are particularly valuable (e.g., for large, expensive
products). But the cost of administering a “claims made” coupon settlement in most cases may
be more than the potential savings from employing a “claims made” process.
Common Objections: The most common objection to this type of settlement is that there
will be no deterrence or disgorgement because the defendant will be profiting from the
settlement, in that it will sell more products or services and still make a profit on those products
or services after the coupons are applied. The coupons also may be objected to on the grounds
that they are of minimal value in light of the cost of the product or service or the harm to class
members, and that people who were dissatisfied with the product or service because of the type
of claims made in the class action would not want the coupons. See, e.g., Synfuel Techs., Inc. v.
DHL Express (USA), Inc., 463 F.3d 646, 654 (7th Cir. 2006) (criticizing coupon-type settlement
for these reasons). Overall, coupon settlements can be challenging with respect to obtaining
approval of them. This is especially true given that state attorneys’ general must be provided
notice of class action settlements under CAFA, see 28 U.S.C.

§ 1715, and they often object to

coupon settlements in particular.
Advantages and Disadvantages: These settlements can be advantageous to defendants
because of the benefit provided by encouraging people to purchase the defendant’s product or
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service, and the relatively small aggregate payout (particularly when the defendant’s profits on
new purchases that might not otherwise have been made are taken into account). A significant
disadvantage to pursuing this type of settlement is that it is likely to draw substantial objections
that will have to be addressed, and an appeal of an order approving the settlement may be more
likely.
Attorneys’ Fees: Coupon settlements were more common prior to the Class Action
Fairness Act of 2005 (“CAFA”), which restricted attorneys’ fees awards for these settlements in
federal court. Under CAFA, an attorneys’ fee award in a coupon settlement must be based on
either the value of the coupons that are actually redeemed, or the time counsel reasonably spent
on the matter. Where there is equitable or injunctive relief, any portion of the fee attributable
thereto must be based on a loadstar figure, potentially with a multiplier. See 28 U.S.C.

§

171 2(a)-(c). As a practical matter, these requirements should not bar coupon settlements because
the compensation to plaintiffs’ counsel should still be relatively fair, particularly on a loadstar
basis at a reasonable hourly rate perhaps with a multiplier where justified. But in practice these
settlements have become much less common because courts are scrutinizing them more closely
and the objections to them can be more persuasive.
Unused Coupons: In these settlements, often there is no provision for distribution of
unused coupons, although I have seen some instances where there is a provision for distribution
of unused coupons to charitable organizations. A federal judge can require such a distribution to
charitable organizations under a provision of CAFA, 28 U.S.C.
VI.

§ 1712(e).

“Cy Pres” Settlements (or Portions Thereof)

Part of the relief awarded in a class action settlement is sometimes allocated to cy pres
relief, which typically involves a donation of some kind (monetary or in kind) to a charitable
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organization. As noted above, unclaimed funds and funds from checks that are not cashed are
sometimes directed to cy pres relief. In a settlement where it is very difficult or perhaps
impossible to identify and locate the individual class members, all of the relief might be awarded
as cy pres relief.
In recent years, federal courts of appeals have given cy pres relief stricter scrutiny, most
notably by imposing a requirement that the cy pres relief be likely to reach the class members
and be sufficiently connected to the purpose(s) of the class action lawsuit. This has been one of
the hottest issues in litigation over class action settlements, and the subject of a number of
significant appellate decisions over the last few years. For example, in In re Lupron Marketing
& Sales Practices Litig., 677 F.3d 21(2012), the First Circuit, with retired Justice Souter sitting
on the panel, issued an opinion regarding cy pres relief. The court adopted ALl Principles of the
Law of Aggregate Litigation

§ 3.07 (2010) and explained that, under these principles, if the

class members who participate in the settlement were not fully compensated by the claims
process, the first preference should be to provide the class members with additional pro rata
compensation. Id. at 32. In the Lupron case, however, the class members were fully
compensated for the loss they sustained (i.e., being improperly charged an unduly high amount
for the Lupron prescription drug). Thus, the question was whether the class members who made
claims should be provided additional payments in excess of their losses, or if the money should
be returned to the defendant or distributed on a cy pres basis. Id. at 34-3 5. The court explained
that returning the remaining funds to the defendant is not favored under the ALl Principles
because it “would undermine the deterrence function of class actions and the underlying
substantive-law basis of the recovery by rewarding the alleged wrongdoer simply because
distribution to the class would not be viable.” Id. at 33.
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The court adopted a “reasonable approximation” test, set forth in the ALT Principles, for
cy pres awards. Under this test, “when feasible, the recipients should be those “whose interests
reasonably approximate those being pursued by the class.” Id. If no recipients “whose interests
reasonably approximate those being pursued by the class can be identified after thorough
investigation and analysis, a court may approve a recipient that does not reasonably approximate
the interests being pursued by the class.” Id. Relevant factors include “the purposes of the
underlying statutes claimed to have been violated, the nature of the injury to the class members,
the characteristics and interests of the class members, the geographical scope of the class, the
reasons why the settlement funds have gone unclaimed, and the closeness of the fit between the
class and the cy pres recipient.” Id.
The First Circuit also stressed that it is preferable for the parties to designate in their
settlement agreement appropriate cy pres recipient(s). This is because “the adversary process is
better suited to the parties making the decisions and leaving less to the discretion of the judges.”
Id. at 38. The First Circuit explained that distributing cy pres funds is not a traditional judicial
function, and “having judges decide how to distribute cy pres awards both taxes judicial
resources and risks creating the appearance ofjudicial impropriety.” Id. Although it might be
easier for the parties to not worry about identifying a cy pres recipient in the settlement
agreement, the First Circuit clearly prefers that. It can avoid the kind of collateral, post
settlement dispute that led to additional litigation at the trial and appellate levels in the Lupron
matter.
The Ninth Circuit’s recent opinion in Dennis v. Kellogg Company, 697 F.3d 858 (9th Cir.
2012) is also an important decision on cy pres settlements. Dennis was a false advertising case
claiming that Kellogg falsely advertised that Frosted Mini-Wheats cereal “was scientifically
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proven to improve children’s cognitive functions for several hours after breakfast.” Id. at 861-62.
The plaintiffs alleged that Kellogg’s study to support this statement was not scientifically valid
and the claims about it were false. A settlement was reached under which Kellogg agreed to pay
up to $2.75 million to class members who submitted claims, who would receive $5 for each box
of cereal, up to a maximum of $15. Any remaining funds not claimed by class members would
be donated to unspecified charities to be chosen by the parties and approved by the court.
Kellogg also agreed separately to distribute $5.5 million worth of food to charities that feed the
indigent, to modify its advertising for three years, and to pay attorneys’ fees of up to $2 million.
Id. at 862-63. After the deadline for submission of claims passed, the class members had
submitted claims worth only approximately $800,000, and the remainder of the $2.75 million
was to be distributed to charities that feed the indigent. Id at 863.
The Ninth Circuit found that the cy pres award was an abuse of discretion because there
was not a sufficient connection between charities that feed the indigent and the class members, or
between these charities and the general purposes of the lawsuit. The court explained that:
At oral argument, Kellogg’s counsel frequently asserted that donating food to
charities who feed the indigent relates to the underlying class claims because this
case is about “the nutritional value of food.” With respect, that is simply not true,
and saying it repeatedly does not make it so. The complaint nowhere alleged that
the cereal was unhealthy or lacked nutritional value. And no law allows a
consumer to sue a company for selling cereal that does not improve attentiveness.
The gravamen of this lawsuit is that Kellogg advertised that its cereal did improve
attentiveness. Those alleged misrepresentations are what provided the plaintiffs
with a cause of action under the UCL and the CLRA, not the nutritional value of
Frosted Mini-Wheats. Thus, appropriate cy pres recipients are not charities that
feed the needy, but organizations dedicated to protecting consumers from, or
redressing injuries caused by, false advertising.
Id. at 866-67. The Ninth Circuit also found problematic the provision for distribution of $5.5
million “worth” of food to charities without specifying how the food would be valued (i.e., at
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cost, wholesale or retail price), or whether this would be in addition to Kellogg’s other regular
charitable giving. Id. at 867-68; see also Nachshin v. AOL, LLC, 663 F.3d 1034, 1040 (9th Cir.
2011) (reversing class action settlement involving cy pres award because organizations to whom
funds were awarded did not “have anything to do with the objectives of the underlying statutes
on which Plaintiffs base their claims,” and were not geographically distributed in an appropriate
manner where class was nationwide).
Lupron, Dennis and Nachshin demonstrate that in negotiating a class settlement, a cy pres
provision should not be an afterthought to be addressed later. To avoid potential problems down
the road, in negotiating the settlement agreement both sides should pay careful attention to how
any potential cy pres award will be distributed, with specificity, and whether that distribution
will be effective in reaching members of the putative class and/or in achieving the purposes of
the class action suit. Unless this is sufficiently addressed at the outset, there is some risk that the
parties will have to go through an appeal of the settlement and then, as in Dennis, have to start
the settlement process again in the district court. This can be costly, and substantially delay
finality.
VII.

Nonmonetary Relief and Reevaluation of Transactions by the Defendant
Class action settlements sometimes also involve nonmonetary relief in addition to

monetary re1ief or as the only form of relief. This nonmonetary relief can take the form, for
example, of a change in a business practice, declaratory relief and/or injunctive relief. For
purposes of the court evaluating an attorneys’ fees award to class counsel in connection with a
nonmonetary settlement (or portion thereof), an effort can be made to attribute a value to
nonmonetary relief.
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Another method of settling a class action that sometimes is appropriate is to provide for
reevaluation of transactions by the defendant. One recent example of this is Faught v. American
Home Shield Corp., 668 F.3d 1233 (11th Cir. 2011), in which the plaintiffs’ claims involved
home warranty contracts issued by American Home Shield (AHS). These contracts covered
failures of items such as heating and air conditioning systems and appliances. The plaintiffs
claimed that AHS improperly denied claims on the ground that homeowners failed to maintain or
clean the system or appliance, and that AHS had an improper practice of incentivizing
repairpersons to deny claims. The proposed settlement called for the establishment of a “Review
Desk” at AilS that would reevaluate claims. The Review Desk would be required to meet certain
requirements with respect to its staffing, and would be required to overturn the denial if it was
based on the homeowners’ failure to have annual maintenance performed, with some discretion
to consider other factors. Id. at 1240-41. In the settlement, class members gave up their right to
pursue class actions, but not their right to bring individual suits. In the event that a class member
was dissatisfied with the Review Desk determination, if they retained counsel and were awarded
more in court than the Review Desk offered, they would receive attorneys’ fees, generally
capped at $5,000. Claimants who represented themselves in court would get an additional $1,000
payment if they won more than the Review Desk offered. Any claimant could opt out of the
Review Desk process altogether and simply file an individual lawsuit. Id at 1241.
The main argument made by the objectors to the settlement was that it was improper to
have AilS decide which claims should be paid without any review by a neutral (except if suit
was filed, which would typically be in small claims court). The Eleventh Circuit rejected this
argument. It did not explain its reasoning in detail but found that the approval of the settlement
was not an abuse of discretion. Id. at 1240-41.
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Fraught provides an interesting and innovative model for a class action settlement. One
potential advantage of this type of settlement is that it might reduce administrative costs to the
extent that the defendant’s in-house employees can reevaluate claims more quickly and more
cheaply than using a claims administrator and special master. The defendant, however, may not
readily have the resources available to perform this function and the cost of additional employees
and training might exceed the administration costs. A disadvantage of the type of settlement
agreed upon in Fraught is that, unlike in most class action settlements, the defendant does not get
a complete release. The class members cannot pursue further class actions, but they retain the
right to pursue individual claims. The statute of limitations will also be extended for such
individual claims, due to the pendency of the class action, assuming the American Pze rule or a
state law equivalent thereof applies. The settlement agreement, however, might impose a
deadline for individual suits. In order for this type of agreement to make sense from the
defendant’s perspective, the defendant must be sufficiently comfortable that the chances are
relatively small that the settlement will result in a large number of individual suits. In any event,
this is an interesting model that now has the blessing of a federal appeals court and is worth
considering in appropriate cases.
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CLASS ACTION SETTLEMENTS: THE LEGAL LANDSCAPE
By: Christopher P. DePhillips, Esq.
Courts have long-favored a policy of encouraging settlements. This policy is
actively supported by the judiciary in the area of class actions. “[Tihe extraordinary
amount of judicial and private resources consumed by massive class action litigation
elevated the general policy encouraging settlements to ‘an overriding public interest.”
Austin v. Pa. Dep’t of Corr., 876 F. Supp. 1437, 1455 (E.D. Pa. 1995) (quoting Cotton v.
Hinton, 559 F.2d 1326, 1331 (5th Cir. 1977)).
Judicial review of a proposed class action settlement is a two-step process: 1)
preliminary approval; and 2) final approval, following a fairness hearing. “In some
instances, if the case is presented for both class certification and settlement approval, the
certification process and preliminary approval process can be combined.”
MULLENIX,

Settlements, in A PRACTITIONER’S GUIDE TO

CLASS ACTIONS

LINDA

S.

171, 203 (Marcy

Hogan Greer ed., 2010).
Following a fairness hearing, a motion for final approval of the class action
settlement is presented to the court. Jones v. Commerce Bancorp, Inc., No. 05-5600 (RBK),
2007 U.S. Dist. LEXIS 52144, at *2 (D.N.J. July 16, 2007); see also Manualfor Complex
Litigation, §21.632 (4th ed. 2006). “A class action may not be settled under Rule 23(e)
without a determination by the district court that the proposed settlement is ‘fair,
reasonable and adequate.” In re Warfarin SodiumAntitrustLitig., 391 F.3d 516, 534 (3d
Cir. 2004) (citations and internal quotations omitted); see also Fed. R. Civ. P. 23(e)(2).
Preliminary approval of a proposed class action settlement is appropriate “where
the settlement is the result of the parties’ good faith negotiations, there are no obvious
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deficiencies and the settlement falls within the range of reason.” See Smith v. ProjI Billing
& Mgmt. Servs., Inc., Civil No. 06-4453 (JEI), 2007 U.S. Dist. LEXIS 86189, at *4 (D.N.J.
Nov. 21, 2007) (granting preliminary approval of class injured by allegedly fraudulent
practices of healthcare billing service); see also In re Nasdaq Market-Makers Antitrust Litig.,
176 F.R.D. 99, 102 (S.D.N.Y. 1997) (granting preliminary approval of securities antitrust
class). Class action settlements are deemed by courts to be presumptively fair where: “(1)
the Isettlementi negotiations occurred at arms length; (2) there was sufficient discovery; (3)
the proponents of the settlement are experienced in similar litigation; and (4) only a small
fraction of the class objectisi.” In re Gen. Motors Corp. Pick-Up Truck Fuel Tank Products
Liab. Litig., 55 F.3d 768, 785 (3d Cir. 1995); see also Fry v. Hayt, Hayt, and Landau, 198
F.R.D. 461, 471 (E.D. Pa. 2000) (“Of particular importance in reaching this determination
is whether the settlement was not the product of a collusive agreement between the parties
to this action.”).
If the court preliminarily decides that the settlement is presumptively fair, a Rule
23(e) Notice of Fairness Hearing will be issued to class claimants to advise them of the
proposed settlement. “The notice of the fairness hearing should alert class members of
their opportunity to retain separate counsel, to appear at the fairness hearing, to submit
objections to the court, or to opt out of the action if the class is certified as a Rule 23(b)(3)
action.”

MULLENIX,

supra, at 207 (citing Fed. R. Civ. P. 23(e)(1), (4), (5)); see also Mullane

v. Cent. Hanover Bank & Trust Co., 339 U.S. 306 (1950).
While the Notice to Class Members must alert them about the proposed settlement
and their right to appear at the fairness hearing, the District Court has wide discretion to
pass on the propriety of the Notice. Notice need not be actual; it must be merely
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reasonable. In re Prudential Ins. Co. ofAm. Sales Practices Litig., 177 F.R.D. 216, 231-32
(D.N.J. 1997) (“Courts have consistently recognized that due process does not require that
every class member receive actual notice so long as the court reasonably selected a means
likely to apprise interested parties.”). Generally, the notice—whether via mailing,
publication, internet, or website—must be unambiguous, plainly written and clearly
calculated to apprise the class of the proposed settlement and its right to be heard at the
fairness hearing. See Zimmer Paper Prods. v. Berger & Montague, P.C., 758 F.2d 86, 90-91
(3d Cir. 1985).
At the fairness hearing, the parties will submit proofs in furtherance of the
settlement agreement and will aim to prove that the settlement is reasonable and adequate
to class members.

See e.g., Fed. R. Civ. P. 23(e)(2) and (3). Additionally, objectors may

file written submissions and/or appear before the court at the hearing to aid in the
development of the court’s evidentiary record under Rule 23.
In its final fairness evaluation of a proposed settlement, some courts will apply the
nine-factor test set forth in Girsh v. Jepson, 521 F.2d 153 (3d Cir. 1975), considering the
following:
(1)

the complexity, expense and likely duration of the litigation;

(2)

the reaction of the class to the settlement;

(3)

the stage of the proceedings and the amount of discovery completed;

(4)

the risks of establishing liability;

(5)

the risks of establishing damages;

(6)

the risks of maintaining a class action through the trial;

(7)

the ability of defendants to withstand a greater judgment;
3

(8)

the range of reasonableness of the settlement fund in light of the best

recovery; and
(9)

the range of reasonableness of the settlement fund to a possible recovery in

light of all the attendant risks of litigation.
Id. at 157.
During its review at the fairness hearing, “the district court acts as a fiduciary who
must serve as a guardian of the rights of absent class members.” In re Gen. Motors Corp.
Pick-Up Fuel Tank Prod. Liab. Litig., 55 F.3d at 785 (citation omitted). The court in In Re
Relafen Antitrust Litigation, 231 F.R.D. 52 (N.D. Mass. 2005), aptly stated as follows:
“To determine whether a proposed settlement is fair, reasonable, and adequate the
court must determine whether the interests of the class are better served by the
settlement than further litigation. Judicial review must be exacting and thorough.
The task is demanding because the adversariness of litigation is often lost after the
agreement to settle. The settling parties frequently make a joint presentation of the
benefits of the settlement without significant information about any drawbacks. If
objectors do not emerge, there may be no lawyers or litigants criticizing the
settlement or seeking to expose flaws or abuses. Even if objectors are present, they
may simply seek to be treated differently than the class as a whole, rather than
advocating for classwide interests.”
Id. at 58 (citing Manual for Complex Litigation, Fourth

§

13.14 at 171).

Normally, a fairness hearing is not complete until the court considers class counsel’s
fee petition. However, the court may “separate its consideration of class counsel’s fee
petition until after the court has determined whether to give final approval to the
settlement agreement.” MULLENIX, supra, at 211. “The court’s review of the attorneys’
fees component of a settlement agreement is thus an essential part of its role as guardian of
the interests of class members.” Strong v. BellSouth Telecomm, Inc., 137 F.3d 844, 850 (5th
Cir. 1998).
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The starting point in some states in awarding attorneys’ fees is the determination of
the “lodestar,” equaling the “number of hours reasonably expended multiplied by a
reasonable hourly rate.” Furst v. Einstein Moomjy, Inc., 182 N.J. 1, 21(2004) (quoting
Rendine v. Pantzer, 141 N.J. 292, 335 (1995)). “jAJ thorough judicial review of fee
applications is required in all class action settlements.” In re General Motors Corp. Pick-Up
Truck Fuel Tank Prods. Liab. Litig., 55 F.3d at 819. “Whether the hours

.

.

.

devoted to any

part of a case are excessive ultimately requires a consideration of what is reasonable under
the circumstances.” Furst, 182 N.J. at 22-23. “Hours are not reasonably expended if they
are excessive, redundant, or otherwise unnecessary.” Rendine, 141 N.J. at 335 (quoting,
Rode v. Dellarciprete, 892 F.2d 1177, 1183 (3d Cir. 1990)).
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CLASS ACTION PERSPECTIVES:

Anticipating Claims Filing Rates in Class Action Settlements

Among the most common questions asked of a settlement administrator during pre
settlement consultation is “How many claims should we expect?” As counsel prepares for the
settlement of a class action lawsuit and the subsequent administration, the defendant company,
counsel for both sides and the settlement administrator alike want to determine the likely claimfiling rates. The information is useful to the parties in structuring a claims program or preparing
to fund a settlement account and to the administrator’s ramp-up process.

While there is no perfect way to predict claims-filing rates for any particular settlement,
there are certain factors that allow for relatively accurate estimates. The answers to the
following questions provide much of the information necessary to estimate how many claims
may be filed.

•

What type of case is being settled?

•

Is the case likely to attract unpaid media attention?

•

What type and value of benefits will be distributed?

•

How are the notice program and claim form designed?

•

How is the claim process structured?

Case Type

By examining historical claims-filing rates organized by case type, certain trends can be
identified and used to help predict response rates for settlements of similar type and scope.
While other factors (some of which are addressed within this paper) specific to any particular
settlement may have more impact than case type, leaving a sometimes broad range of response
rates even within otherwise similar cases, even these ranges provide useful information.

A typical securities settlement may conclude with between 20 and 35 percent of class
members having filed claims. For labor and employment settlements, the number tends to be
from 20 to as high as 85 percent.

With their broad range of subject matter, benefit types and amounts, and class member
demographics, as well as the “hit-or-miss” availability of mailing lists, consumer settlements can
draw a filing rate between two and 20 percent. An equally wide variety of claims-filing rates
occurs across property-related settlements, due in large part to the supporting documents
required to file claims.

The Effects of Unpaid Media

Any customer service representative working for a settlement administrator can explain
the effects of unpaid media. Unpaid media, or “earned” media, means coverage of a settlement
by any newspaper, magazine, website, radio or television station that was not purchased as a part
of that settlement’s media notice campaign.

The first result of such media coverage, especially when it comes in the “hot media”
forms of the Internet, radio or television, is a barrage of calls to the claims administrator’s toll
free number. But within a few days of the coverage, the number of incoming claim forms often

increases dramatically. The effect from a single instance of media coverage may be short-lived
and minimal in the overall scope of the settlement, but repeated instances can dramatically
increase the number of claims filed.

As the filing deadline in the settlement of In re Compact Disc Minimum Advertised Price
Antitrust Litigation, MDL No. 1361 (D.Me.) approached, the website msnbc.com placed a story
about the settlement on its homepage. In a single day, more than 200,000 users viewed the
settlement website and 140,000 filed claims—4.1 percent of all claims filed on the settlement.

It is impossible to determine precisely what settlements the media will choose to cover.
However, typically large settlements with well-known defendants receive coverage.
Additionally, new and unusual settlement types and settlements dealing with sensitive issues are
more likely to receive unpaid media attention.

Benefit Type and Value

In short, class members want to receive as much cash as possible. Settlements offering
class members a cash benefit are more likely to see high claims-filing rates than those offering
other benefits, such as products, services, discounts on future purchases or vouchers for
reimbursement on future purchases.

The value, or perceived value, of settlement benefits to class members is another key
driver of claims-filing rates. A class member must feel the benefits being offered are worth the
time and effort required to file a claim. So while cash attracts many class members, a 10-page
claim form that results in a $10 award, for example, does not. Professional, relatively wealthy

class members typically would consider certain benefits too small to be worth the time required
to file a claim. The converse is often also true.

Notice Design and Scope

For a class member to decide whether the effort required to file a claim and thus receive a
benefit is worthwhile, he or she must first receive and understand the available options. The
scope of the notice program and design of the notice itself play heavily into that decision, and
thus into the eventual claims-filing rate.

With a direct mail campaign, the possession and use of a complete, up-to-date and
accurate list of class members’ addresses naturally increases claims-filing rates. Accurate
record-keeping helps explain the disparity in claims-filing rates within consumer settlements.
Consumer settlements involving certain types of industries—insurance, for example—are more
likely to include client lists than those involving commercial products purchased from a retail
store. With class members purchasing the product at issue from a retailer, the defendant
company is not likely to have substantial information on the end-purchasers for use in the
creation of a mailing list. The parties and administrator therefore cannot rely on direct mailing,
and must focus on a media notice campaign.
Within media notice campaigns, the use of “plain language” notice can help drive up
claims-filing rates. According to Kinsella Media, LLC, an advertising firm specializing plain
language in media placement for class action settlements, the use of plain language in legal
documents means the organization of information, presentation, design and layout as much as
clear and effective writing. For example, a publication notice written according to the principles

of plain language may use the headline “Did You Purchase [Product] Between [Date] and
[Date]?” while a version of the same publication notice written in a more traditional style may
open with the case caption. Plain language draws in readers and helps them better understand
the material being presented and its potential impact on them, and can lead to increased
participation and claims-filing.

In addition, the media selected to reach the class must be based on the demographic
make-up of class members and be of sufficient weight to penetrate the target audience and allow
multiple exposures to the notice. Using advertising measurements based on certified consumer
surveys allows the reach of the class and the frequency of notice exposures to be calculated
across the media program. Obviously, notice programs with a low reach or lack of proper
demographic targeting will depress claims filing rates. Selecting sufficient media weight and the
right media vehicles to reach class members is key in determining claims filing rates.

Claim Form Design and Process

It stands to reason that the design of the claim form follows some of the same ideas listed
above. The design of the claim form can help or hinder a class member trying to decide whether
to file a claim. A claim form with instructions written according to plain language principles
makes it easier for a class member to decide whether the benefit being provided is worth his or
her time. Further, when the claim form is laid out clearly, it simplifies filling out the form.
Regardless of plain language, the simpler the claim form and process, the more likely
class members are to complete and submit the claim form. A settlement that requires claimants
simply to sign a form will likely have a higher claims-filing rate than one requiring claimants to

provide narrative responses to questions and attach documentation, all other things being equal.
This is one primary reason it is difficult to provide an estimate regarding property-related
settlements: the documentation required to determine class membership or benefit eligibility
varies greatly from settlement to settlement, and such documentation is often directly tied to
clams-filing rates.

Settlements incorporating multi-step claims processes are also less likely to produce high
claims-filing rates. Simple, one-step processes are convenient for class members, making them
more likely to complete the process even when the benefit value may be low. For example, in
Broder v. MBNA Corp., No. 98/605 153 (N.Y. Sup. Ct., County of New York), nearly 38 percent
(more than 1.4 million class members from a group of 3.7 million) filed a claim form requiring
just a signature despite the clear indication of the eventual benefit being a check worth slightly
over $3.

The increasing use of online claims is proving to be another method of predicting claims
rates. In situations when the defendant can provide or match certain class member data to online
claims, or when there is no documentation required of the class member, online claims-filing
tends to increase the overall claims rate, as it is a convenient option for class members of many
demographics.

Summary

Claims-filing rates will never be entirely predictable. For each predictor that indicates
one thing, there is one indicating another, and industry trends change over time as counsel and
defendants develop new types of settlements and class members grow used to other type of

settlements or gravitate toward different methods of claims submission. However, there are
certain factors that traditionally have influenced rates, including case type, unpaid media
coverage, benefit value and type, notice design and program, and claim form design and process.
By monitoring trends over time and tapping into industry expertise, one can make reasonable
assumptions while predicting claims-filing rates for upcoming settlements.
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INTRODUCTION
There was a time when truck accident trials were all about how the accident
occurred and the resulting injuries. In those days, the image of truck drivers as knights of
the road was not a stretch and jurors had no time for plaintiffs who exaggerated claims. A
serious injury or death case might result in a payment in the range of a few hundred
thousand dollars and a total bill for the defense of the case of up to $10,000. It was a time
in which lawyering felt more like a profession and less like a business. Few lawyers
called themselves truck lawyers and those who did all represented the trucking
companies. Today, every personal injury lawyer calls herself or himself a truck lawyer.
Unlike medical malpractice where tort reform restricted the flow of claims cash, plaintiff
lawyers are clamoring to set themselves up as a truck trial lawyer. With it the truck
claims dollars have attracted claim exaggeration, evidence distortion, and industry and
medical advocates masquerading as experts. Through the years these claims have
developed a pattern of overlaying accusations aimed at demonstrating corporate
recklessness. Most recently these accusations have focused on cell phone use and sleep
apnea. These complex safety issues are being subjected to many of the same abuses and
distortions that motor carriers have experienced on other issues.

HOW ‘BOUT THEM LOGS
It all started sometime in the late 1980s and early 1990s. Plaintiff attorneys
discovered driver logs and the wondrous jury impact of not only showing that the driver
was probably tired, but that the driver routinely falsified trip documentation to avoid
compliance with the safety regulations. The potency of this formula increased
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exponentially as plaintiff attorneys learned how to use the safety regulations and the
voluntary safety initiatives of the motor carriers to suggest that the horrendous crash
resulted from a pattern of corporate recklessness and greed rather than the momentary
lapse of the person behind the wheel. The discovery was not limited to driver’s logs. It
included the qualification file with driver history and background checks, health records,
drug test information and performance information, all of which was used in conjunction
with the safety regulations to show disregard for safety.

WHEN SMALL MEN CAST LARGE SHADOWS, IT IS A SURE SIGN THE SUN
IS SETTING
Like neutrons running wild in a critical mass of enriched uranium, truck jury
verdicts exploded. The technique became so lucrative for plaintiff attorneys that large
numbers of them became enormously successful without regard to lawyer talent.
Conjuring up imaginary “standards of the industry” and telling jurors why motor carriers
should be punished became a formal field of expertise for former safety directors. Even
some in the medical profession found a place at the trough supporting exaggerated or
non-existent brain injuries and orthopedic disabilities. Life care plans appeared with care
projections well into eight figures and beyond any realistic care that might be needed.
More costly to the motor carriers than the verdicts have been the settlements paid
to avoid the risk that a particular jury would buy the distorted evidence and render an
emotional verdict. Even in conservative venues in which large verdicts are rare, motor
carriers are forced to spend large amounts in the defense of claims and the retention of
experts. The fact that so many plaintiff attorneys are willing to invest in truck accident
cases in which the evidence shows little or no wrongdoing on the part of the truck driver
2

shows that they too realize the degree to which evidence can be distorted through retained
experts and the extent to which jurors may succumb to emotional pleas even in direct
contravention of the court instructions.

BALD FACE UNTRUTHS
There are no empirical studies showing the extent to which the rise in verdicts
against motor carriers in the last 30 years resulted from exaggerated claims, dishonest
experts and emotional reactions to distorted presentations. To those who work with motor
carrier litigation, none are needed.
For example, a well-known accident reconstruction expert in a recent truck case
pending in Texas changed his initial report to claim that newly analyzed photographic
evidence showed a tire mark indicating that our truck changed lanes into the lane
occupied by the plaintiff rather than the car crossing into the truck as reported by the
truck driver and the independent eyewitness. At a Daubert hearing, the expert explained
that the new photographic evidence consisted of a computer enlargement of the original
police photographs. When asked to show the newly discovered mark to the judge on a
large high definition monitor, the expert pointed to an area of the road in which no tire
mark could be seen. At least, the judge and I could not see it. The expert testified it was
there. The judge found that the expert’s opinion “constitutes nothing more than a
‘subjective interpretation’ of the facts” and excluded his opinion as to which vehicle
changed lanes. Of course, there was nothing subjective about it. The expert altered his
report to claim that our truck encroached on the claimant vehicle based on a tire mark that
only he could see and which only became visible to him a few weeks before the case was
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scheduled for mediation. How many companies pay more at mediation in the face of
evidence of this sort due to uncertainty as to whether the judge will exclude it or that the
jury in a dangerous venue will ignore it? The alarming part of this story is the great relief
felt by the defense that a so-called expert was precluded from making up evidence.
Distortions from plaintiff motor carrier experts are routine. They start by claiming
the ability to decree standards by which motor carriers must be judged, even though the
standard appears in no law, regulation or other standard publication used within the
industry. When asked to explain the source of this knowledge, they claim it comes from
their years working as a safety director and safety consultant. On further inquiry, it
becomes apparent that the “expert” has actual knowledge of the safety practices of less
than 5% of the motor carriers registered with the Federal Motor Carrier Safety
Administration.
The only actual safety standards applicable to motor carriers are the Federal
Motor Carrier Safety Regulations and those standards are properly presented to the jury
by way of instruction from the judge. Unfortunately, many of the regulations are vague in
ways that allow plaintiff attorneys to argue that a motor carrier expert, familiar with the
trucking industry, is needed to help the jury understand whether or not the motor carrier
has complied. For instance, the regulations state that whenever “. . . a duty is prescribed
for a driver or a prohibition is imposed upon the driver, it shall be the duty of the motor
carrier to require observance of such duty or prohibition.” FMCSR 390.11.

The

regulations do not state with any specificity how a motor carrier is to “require
observance”. However, Guidance #8 to section 395.3 of the hours of service regulations
states: “. . . Carriers ‘permit’ violations of the hours of service regulations by their
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employees if they fail to have in place management systems that effectively prevent such
violations”.

Plaintiff motor carrier experts claim to know how these “management

systems” should be organized and implemented. When permitted, this sort of testimony
may portray even the best safety management systems as non-compliant and dangerous.

THE LAYER CAKE
The technique of focusing the jury on bad motor carrier behavior rather than the
momentary inattentiveness of the driver has developed in many ways over the years. It
involves showing multiple layers of negligence to the jury, giving the impression that
each one constituted an independent wrong for which redress must be had. It is not a
driver who failed to keep a proper lookout and hit the car in front of him. It is the driver
forced to drive tired, who falsifies logs to satisfy the demands of his job, whose fatigue is
exacerbated by untreated sleep apnea, which is ignored by company supervisors charged
with ensuring his medical qualification, whose failure to manage cell phone use allowed
this driver to chronically drive distracted, whose incident and accident record showed a
tendency toward recklessness and whose training and supervision was perfunctory at best
for a company who destroyed important evidence of its own deficiencies and who is more
concerned with profit than safety. Of these layers of liability, the most recent are cell
phone liability and sleep apnea. Both present complicated issues for the motor carrier.
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CELL PHONE LIABILITY
The Federal Motor Carrier Safety Administration banned drivers from texting
while driving in 2010. FMCSR 392.80. Late last year it banned drivers from using a
hand held mobile telephone while driving a commercial motor vehicle. FMCSR 392.82.
Before that, the primary guidance for cell phone use was:
“Nothing in this subchapter shall be construed to prohibit the use of additional equipment
and accessories, not inconsistent with or prohibited by this subchapter, provided such
equipment and accessories do not decrease the safety of operation of the commercial
motor vehicles on which they are used.” FMCSR 390.17
Motor carriers now have to decide whether or not to ban the use of hands free cell
phones. Many have done just that even though there is currently no good way to enforce
the ban. Use of hands free cell phones by truck drivers is common. Some drivers
converse hands free for large portions of their drive time, a fact which can be easily
determined by matching the cell phone records with the logs. The issue is whether the
use of a hands free device may constitute a basis for negligence and, if so, whether the
motor carrier is better served to ban such use even though enforcement is virtually
nonexistent.
In terms of the regulations, the use of a hands free device is clearly authorized. It
is apparent that the Federal Motor Carrier Safety Administration went out of its way to
permit hands free use. Even the Federal Register preamble to the texting ban states: “The
regulatory guidance below should also not be construed to prohibit the use of cell phones
for purposes other than text messaging.” The most comprehensive study on the subject of
cell phone use by commercial vehicle operators entitled Driver Distraction In
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Commercial Vehicle Operations dated September of 2009 found that hands free talking
or listening provided a “significant protective effect”. That is drivers were safer using
hands free than not. Among the study’s recommendations were: “Drivers not be
prohibited from talking on a cell phone or CB radios as this was not found to increase
risk.” And “. . . talking or listening were not risk factors.” One hypothesis was that
“[l]istening and talking . . . engages the driver and may provide an alerting mechanism”.
In fact, while this study concluded that drivers should not manually dial cell phones while
driving, it concluded that talking or listening did not increase risk regardless of whether
the phone was hands free or not.

This study was commissioned by FMCSA and

performed by the Virginia Tech Transportation Institute.
Based on this data, hands free cell phone talking and listening should not serve as
the basis for a claim and no testimony should be permitted by so called motor carrier
experts criticizing the company for failing to prevent hands free use. It is generally
thought that jurors react differently to passenger auto cell phone use than truck driver cell
phone use. Whether hands free will make a difference is yet to be determined. Plaintiff
counsel may call upon expert testimony to assert that the mere conversation constitutes
cognitive distraction which creates an impairment tantamount to intoxication. If that
were true, drivers should not be permitted to have any conversation in a vehicle. The
plaintiff expert will respond that other passengers make up for the distraction by also
becoming additional observers of traffic and other surroundings capable of warning the
driver. If so, then conversations should be permitted only with passengers who serve as
observers. Forget about talking with your 5 year old on the way to his or her first T-Ball
game. Juries should understand the absurdities of some of the plaintiff expert positions.
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It is logical that hands free in the right environment might actually increase attentiveness.
It is also understandable that cell phones have good safety purpose such as calling in an
emergency or road obstruction.
For what it is worth, I suggest to motor carriers that they either prohibit all cell
phone use or prohibit all cell phone use that requires any hand held manipulation. Since
it is impossible to oversee whether hands free devices are sometimes dialed by hand, it is
better to bar them altogether. While the inability to police such a ban can be a problem, a
total ban may communicate to the drivers that the company considers distracted driving
to be a serious safety hazard. That is a good message to send.

SLEEP APNEA LIABILITY
The Federal Motor Carrier Safety Regulations are in transition on the topic of
sleep apnea. Currently, the regulations provide that a person is physically qualified to
drive a commercial motor vehicle if that person has no established medical history or
clinical diagnosis of respiratory dysfunction likely to interfere with his/her ability to
control and drive a commercial motor vehicle safely. FMCSR 391.41 It is expected that
a guidance will be issued allowing the medical examiner to issue a 60 certification for an
untreated driver whose body mass index is 35 or more.
Estimates have been made that over 25% of truck drivers suffer from sleep apnea.
Sleep apnea can result in drowsiness during normal wake periods. Drowsiness can impair
a driver’s ability to safely operate the equipment. The regulations provide:
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“No driver shall operate a commercial motor vehicle, and a motor carrier shall not require
or permit a driver to operate a commercial motor vehicle, while the driver’s ability or
alertness is so impaired, or so likely to become impaired, through fatigue, illness or any
other cause, as to make it unsafe for him/her to begin or continue to operate the
commercial motor vehicle.” FMCSR § 392.3.
The growing recognition that sleep apnea in commercial truck drivers can present
a fatigue related safety risk has prompted some motor carriers to begin screening drivers
for the condition and making arrangements for treatment where needed. In the meantime,
plaintiff attorneys are beginning to recognize this issue as another layer of liability that
might be added to the mix. Motor carriers may expect this sort of claim in any serious
accident involving an obese truck driver. As with other motor carrier claims, they are not
likely to distinguish between the genuine sleep apnea fatigue claim and those claims that
can be made to appear as such.
The first problem that the plaintiff attorney and expert are likely to encounter in
this effort is that while the obese driver may be at high risk for some level of sleep apnea,
not all obese people suffer the condition and not all sleep apnea suffers are incapable of
restful sleep. The absence of a diagnosis of sleep apnea may be enough to prevent the
claim from going forward. An interesting issue will likely arise as to whether a plaintiff
attorney can compel a sleep study pursuant to the independent medical examination
provision in the federal rules and most, if not all, state civil procedure rules.
The second hurdle for the sleep apnea claim is that the driver holds a proper
medical certification from a qualified medical examiner. Plaintiff attorney will likely try
to circumvent this factor by relying on 392.3 cited above.

9

The third problem for the sleep apnea claimant is causation. This is particularly
difficult for the claimant in those accidents that have no characteristic signs of fatigue. It
is extremely difficult to show that mere error in driving was the result of the loss of sleep
due to airway obstructions that occurred during sleep. Accidents probably happen most
frequently without any deep sinister root cause. “Sometimes a cigar is just a cigar.”
(Sigmund Freud)

Considering, however, that an expert will blatantly fabricate the

existence of a non-existing tire mark, it should be no surprise that there will be experts
who claim to know that the accident was the direct result of the driver’s fatigue from
undiagnosed sleep apnea.
From the standpoint of the defense, it is advisable to recognize the potential for a
valid or invalid sleep apnea claim at the earliest possible moment. Contact witnesses who
may have had contact with the truck driver on the day of the accident and find out
whether they observed any drowsiness or lack of alertness. Also, check the driver’s work
performance record. Plaintiff’s case presumes that the driver suffered from a chronic
condition so profound that it prevented him from performing properly. A record with
few or no prior incidents belies that claim.

CONCLUSION
Reflective tape, electronic logging, cell phone ban, distracted driving safety
training, electronic speed governors, comprehensive sleep apnea testing and treatment
programs, and hair follicle drug testing are all safety innovations voluntarily developed
by trucking companies without any regulatory compulsion. For a large segment of the
motor carrier population, safety and risk management are among the four top
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expenditures of the company. Truck accident death rates have steadily declined over the
years and that is despite the study which shows that approximately 70% of all accidents
between trucks and automobiles are the fault of the passenger vehicle driver. Despite the
ongoing devotion of many motor carriers to safety, the legal system has become an
increasingly hazardous place for them. Certainly, there are many legitimate claims that
deserve and, most likely receive, full compensation. The more difficult issue has to do
with the exaggerations and distortions aided by advocate witnesses calling themselves
experts and a too often complicit judiciary. Cell phone and sleep apnea liability are the
latest issues to be blended into the multi-layered liability approach to enhance truck jury
verdicts. Both issues are genuine safety risks that are being addressed by the industry and
the Federal Motor Carrier Safety Administration. Managing these safety risks is in no
way aided by their exaggeration or distortion in truck accident litigation.
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Introduction
“Social media” – which Miriam-Webster defines as “forms of electronic communication
(as websites for social networking and microblogging) through which users create online
communities to share information, ideas, personal messages and other content (as videos)” – has
transformed and will continue to transform the practice of law. Social media offers attorneys
previously unimaginable outlets and resources for marketing, client development, collaboration,
witness and juror research and litigation and trial strategies. Like any powerful tool, however,
social media must be used carefully and with a full appreciation of its concomitant risks and
dangers. Social media is an ethical and legal minefield for unwary attorneys, clients, judges and
jurors.
This paper reviews some of the issues currently confronting attorneys as they navigate
these largely uncharted waters. We first consider the guidance currently offered by the Model
Rules of Professional Conduct. While the Model Rules do not (and could not) anticipate all of
the questions and challenges posed by the use of social media, we submit that they remain the
touchstone governing an attorney’s conduct – in the real or virtual world.
.
We next examine the most practical use of social media by trial attorneys – jury research.
A juror’s social media profile can offer invaluable information and insights into potential
prejudices and bias, and a trial attorney would be remiss in not taking advantage of such
resources – before, during and after voir dire. Indeed, some decisions suggest an attorney is
required to conduct juror research through social media. That said, trial attorneys should remain
alert to ethical and privacy considerations, as well as any local rules or restrictions on such
activities. Social media research is moreover an addition to and not substitute for a trial
attorney’s eyes, ears and “gut” as respects prospective and sitting jurors. Given the voluminous
information available, trial attorneys must also be careful not to allow the chaff to obscure the
wheat. Not everything a juror writes, tweets or posts online is significant to the matter at hand.
We conclude with a review of the issues presented by jurors’ use and misuse of social
media. Jurors who have access to social media and mobile devices are posting, “tweeting” and
otherwise communicating their thoughts regarding proceedings, parties, attorneys and judges
before, during and after trial. Jurors have also “friended” litigants and counsel. Such
communications and conduct are indisputably inappropriate, but what remedies and punishments
should be imposed? We submit that a combination of clear and repeated directives from the
Court, lack of access to devices during proceedings, and meaningful sanctions, including
criminal contempt, offer the best way to ensure a fair trial in the age of social media.
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I.
Social Media and the Model Rules of Professional Conduct
More than 1 billion people actively use Facebook.1 Four hundred million tweets are
broadcast over Twitter daily.2 Combine those numbers with the 175 million people who have
connected over LinkedIn,3 and social media has now reached pandemic status. In fact, some
reports have estimated that as many as 65% of online adults use at least one form of social
media.4
With these numbers, it is likely that most people you come in contact with on a daily
basis are plugged into social media. Lawyers, themselves, are showing interest in social
networking. According to the American Bar Association, as of 2010, 56 percent of lawyers now
maintain at least some virtual presence in social media. As more lawyers use social media, they
are connected more than ever before not only to other lawyers, but also potential clients,
witnesses, and jurors. Those connections, if not handled appropriately, could lead to ethical
violations for the unwary.
The ABA Model Rules of Professional Conduct were originally adopted by the ABA
House of Delegates in 1983 – three decades before Facebook was born. As such, the Model
Rules are not fully equipped, on their face, to deal with the legal challenges of the technological
world. While the Model Rules underwent a revision in 2002, social media remained but a
glimmer of what it has become today. In response to the prevalence of social media, the ABA
Commission on Ethics 20/20 released a draft proposal in 2011 to clarify the Model Rules.5 That
proposal is not expected to be deliberated by the House of Delegates until its 2012 annual
meeting. However, all is not lost with the Model Rules. Just as religious texts are not discarded
because their authors were never faced with 21st century challenges, many of the Model Rules
remain relevant and applicable to legal practice in the social media era.

1

Zuckerburg, Mark, One Billion People on Facebook (Oct. 4, 2012), at http://newsroom.fb.com/News/One-BillionPeople-on-Facebook-1c9.aspx (last viewed on October 22, 2012).
2

D’Orazio, Dante, Twitter Breaks 400 million tweet-per-day barrier, sees increasing mobile revenue, (June 6,
2012), at http://www.theverge.com/2012/6/6/3069424/twitter-400-million-total-daily-tweets (last viewed on October
22, 2012).

3

Horton, Chris, Insight into the Emerging Taxonomy of Social Media, (Aug. 10, 2012), at
http://www.business2community.com/social-media/insight-into-the-emerging-taxonomy-of-social-media-0247753
(last viewed on October 22, 2012).
4

Madden, Mary, 65% of online adults use social networking sites, (Aug. 26, 2011), at http://pewinternet.org/
Reports/2011/Social-Networking-Sites.aspx (last viewed on October 22, 2012).
5

Goodnow, Jannis, ABA Commission Proposes Guidance on Using New Technology in Marketing, (Aug. 24, 2011),
at http://apps.americanbar.org/litigation/litigationnews/top_stories/082411-ethics-technology-marketing-modelrules.html (last viewed on October 23, 2012).
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A.

Ethical Implications of Using Social Media

Lawyers use social media in a myriad of ways - personal Facebook pages devoted to
family and friends, legal blogs reporting on developments in the law or professional successes,
internet searches on parties and witnesses, to name a few. Regardless of whether the activity
appears to be “personal” or is business-related, lawyers must keep the Model Rules in mind
when navigating across social media platforms.
i.

The Duty of Confidentiality – Model Rule 1.6

Tweets, Facebook status updates, and blog posts give attorneys free reign to publish
information visible to anyone logged onto the internet. For some lawyers, social media becomes
a platform to speak their profession. Unfortunately, sometimes those casual legal posts include
case-related information. Model Rule 1.6(a)6 prohibits lawyers from revealing information
“relating to the representation of a client” unless the disclosure is otherwise permitted by the
rule. Not surprisingly, publishing case information on a social media site is not among those
listed exceptions. Accordingly, lawyers that choose to do so run the risk of violating Rule 1.6.
ii.

Legal Advertising and Solicitation – Model Rules 7.1, 7.2, 7.3

It may seem fairly obvious that publishing specific details about a case runs afoul of the
ethical rules. Posting other legal-related information through social media, however, may not be
so clear. Social media can, and often does, implicate rules governing advertising and
solicitation. Unfortunately, there are a lot of gray areas when deciphering whether particular
communications trigger the Model Rules. For example, is a LinkedIn invitation that links to a
lawyer’s website an advertisement subject to regulation?7 What about tweets and Facebook
posts themselves? Is a tweet boasting of one’s successful resolution of a case an advertisement
of the lawyer’s services?
Despite the blurred lines created by social media, the Commission on Ethics 20/20 has
not recommended any changes to the rules on advertising and solicitation to address these
questions.8 According to the Commission, there apparently is no need. As the Commission
explained:
Though the Model Rules were written before these technologies had been
invented, their prohibition of false and misleading communications apply just as
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well to online advertising and other forms of electronic communications that are
used to attract new clients today.9
In other words, the use of social media is subject to the same Model Rules regarding advertising
and solicitation as more traditional communications.
According to Rule 7.2(a), lawyers may advertise their services through written, recorded
or electronic communication, including public media. Accordingly, as a baseline matter,
advertising through social media appears to be generally permissible. If all advertisements must
abide by the same rules, however, doing so through social media may at times be difficult. For
example, the Model Rules also state in Rule 7.2(c) that the name and office address of at least
one lawyer in the firm should be included with every communication. If tweets and status
updates are in fact considered advertisements, then they too must abide by the provisions of
7.2(c). This is unwieldy given the 140-character limit for tweets.
Rule 7.1 also indicates that lawyers must not communicate false and misleading
information. The rule further states that a communication is false and misleading if it omits
some necessary fact needed to make the statement, as a whole, not misleading. Again, painting a
complete picture is difficult to do with a 140-character limit “tweet.” Even if full information is
provided, lawyers may nevertheless run into ethical problems. For example, a lawyer may post
on his Facebook page, “Successfully fought the insurance company and resolved another claim
for my client.” The statement may be accurate to the extent that a settlement was achieved. The
lawyer, however, may have neglected to mention that the settlement was for an amount equal to
that offered to his client by the insurer pre-suit. By omitting this information, the reader may
conclude that a settlement was reached which would have been otherwise unobtainable without
the lawyer’s services. This kind of oversight is the focus of Rule 7.1.
Notwithstanding these limitations, attorneys may interact with prospective clients via
social media. Rule 7.3, which governs the solicitation of clients, prohibits real-time electronic
solicitation with a prospective client. The Ethics Committee of the Philadelphia Bar Association,
however, recently opined that social media contact with prospective clients may not violate the
rule because a “recipient can readily and summarily decline to participate in the
communication.”10 The Committee provided some insight on Rule 7.3:
The purpose behind this Rule is to prohibit what is referred to as “direct
solicitation” because of the concern about an inherent potential for abuse where a
non-lawyer is engaged by a trained advocate in a direct, interpersonal encounter
and, potentially feeling overwhelmed and not able to fully evaluate all the
available alternatives before immediately retaining the offending lawyer, feels
pressured to engage the lawyer.11
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While these interactions may not be prohibited under Rule 7.3, lawyers must follow the
parameters of the advertising rules as discussed above.
iii.

Attorney-Client Relationships – Model Rules 1.7, 1.18

A social media presence can invite greater interaction with the public. A reader currently
can comment on a lawyer’s page or post a message on her Facebook page, thus triggering a
dialogue between the reader and the lawyer. If a reader communicates with the lawyer over
social media regarding a legal issue, an attorney-client relationship may be created along with a
hotbed of potential ethical issues.
As an initial matter, Rule 1.7 necessitates that potential clients are screened to prevent
any potential conflicts of interest. Dialogues via social media rarely undergo this process.
Furthermore, Rule 1.18(b) requires that, even if no attorney-client relationship is formed, any
information learned by the attorney must be kept confidential. Once an attorney engages in a
dialogue over a social media forum, the information is no longer confidential.
An interesting example is presented with the increasingly popular use of Second Life, an
online virtual world. Through Second Life, lawyers can create “avatars” and set up virtual law
offices to interact the other residents of the online community. One intellectual property attorney
who opened a Second Life office reportedly billed $20,000 in legal fees as a result of clients
acquired through the program.12 Obviously, this type of client interaction touches on a number
of advertising and solicitation rules as well, including whether the use of an avatar is deceptive,
like the use of an actor in a commercial in the absence of a disclaimer.13 As is required in a
traditional attorney-client relationship, there must be a system for checking potential conflicts in
a virtual office as well. In the case of virtual worlds, conflicts would need to be checked with
both the avatar and real world names of the resident – a scenario the House of Delegates could
not have dreamed of back in 1983.
B.

Ethical Implications of the Use of Social Media to Conduct Discovery

Once litigation is underway, social media presents unprecedented opportunities for
informal discovery. Never before has so much information about clients, opposing parties, and
witnesses been accessible online. With so much information available, lawyers are missing out
on a golden opportunity if they do not at least explore social media. An ethical conundrum
arises, however, with the manner in which attorneys obtain such information.
i.

The Duty of Competence – Model Rule 1.1

While the number of lawyers using social media continues to rise, many still refuse to
access the wealth of available information. Pursuant to Rule 1.1, lawyers are required to provide
12
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competent representation to their clients. Competent representation requires the “legal
knowledge, skill, thoroughness and preparation reasonably necessary for the representation.”
Comment 8 to Rule 1.1 instructs lawyers that in order to maintain the requisite knowledge and
skill, they should “keep abreast of changes in the law and its practice, including the benefits and
risks associated with relevant technology . . . .” Even though lawyers have provided competent
representation to their clients for hundreds of years prior to the first tweet or Facebook status
update, the world has changed. With a few clicks of a mouse, lawyers can now find out
background information of a witness or, in some cases, the current activities of a personal injury
plaintiff. It is arguable that Rule 1.1 requires lawyers to at least recognize the benefits and risks
of this new technology in order to provide the most competent representation to their clients.
ii.

The Duty of Diligence – Model Rule 1.3

Even though an appreciation of the information accessible through social media may be
sufficient to satisfy Rule 1.1, familiarity alone may not be enough to satisfy other standards
found in the Model Rules. Rule 1.3 requires that lawyers act with reasonable diligence in
representing their clients. Comment 1 of Rule 1.3 states that lawyers should take whatever
lawful and ethical measures to vindicate a client’s cause and should act with “zeal and advocacy
upon the client’s behalf.” Zealous advocacy may mean viewing an opposing party’s public
Facebook profile if doing so could lead to evidence refuting the party’s claims.
Interestingly, however, Comment 1 of Rule 1.3 also states that a lawyer is not required to
press for every advantage that may be realized for a client. As such, if the lawyer finds that
social media research presents an ethical conundrum in the absence of more specific guidance
from the Model Rules, then Comment 1 may serve as a lifeline.
iii.

The Scope of Permissible Discovery

Much of the information on social media is available to the general public and is freely
accessed through a basic internet search. The discovery of such information usually does not
result in ethical violations primarily because users can have no expectation of privacy regarding
information made available to the public.14 Guidance has been provided by the New York State
Bar Association Committee on Professional Ethics:
A lawyer who represents a client in a pending litigation, and who has access to the
Facebook and MySpace network used by another party in litigation, may access
and review the public social networking pages of that party to search for potential
impeachment material.15
Therefore, it appears that information posted on the public pages of social networking sites is fair
game and may be discovered without placing the lawyers who access it in ethical peril.
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a.

Represented Parties – Model Rules 4.1, 4.2, 4.3, 5.3, 8.4

On the other hand, some information is not readily accessible to the general public.
Users can employ certain “privacy” settings which allow their posted information to be viewable
only by the people they choose. As such, a lawyer would have to take some affirmative step(s)
to gain access to this information such as becoming a Facebook “friend” or a Twitter “follower.”
Doing so likely runs afoul of the Model Rules.
Pursuant to Rule 4.2, lawyers are prohibited from communicating with represented
parties without consent of the other lawyer or by court order. Accordingly, requesting
permission from a represented party to access his or her non-public information is a violation of
Rule 4.2. Comment 3 also indicates that Rule 4.2 applies even if the communication is initiated
by the represented party. Therefore, attorneys are also prohibited from accepting a friend request
from a represented party.
In addition, lawyers must avoid “pretexting” to uncover evidence. Pretexting is where
the lawyer, or the lawyer’s agent, conceals his or her identity to obtain information. 16 Pretexting
implicates Rule 4.1 - prohibiting false statements of material fact; Rule 4.3 - prohibiting
misleading statements to third parties; and Rule 8.4 - prohibiting lawyers from engaging in
dishonest, fraudulent, or deceitful conduct. Moreover, in cases involving the actions of the
lawyer’s agent, Rule 8.4 expressly prohibits lawyers from attempting to violate the Rules of
Professional Conduct through the acts of another or by engaging in deceit or misrepresentations.
Under Rule 5.3, lawyers are responsible for the conduct of a non-lawyer employed, retained by,
or associated with the lawyer. If it is unethical for the lawyer himself to “friend” a represented
party, it is also unethical for the lawyer to encourage another person to do so on his behalf.
For example, two New Jersey lawyers were recently charged with violating Rules 4.2,
5.3, and 8.4 after their paralegal allegedly “friended” a personal injury plaintiff. 17 The alleged
violation was discovered after the lawyers asked very specific questions about the plaintiff’s
conduct during his deposition. Thereafter, the lawyers amended their discovery responses with
the information they had obtained via Facebook. The lawyers are contesting the charges,
claiming that while they directed the paralegal to conduct basic Internet research, they did not
authorize her to friend the plaintiff.18 The matter is set to be heard by the New Jersey Office of
Attorney Ethics in the Fall of 2012.
b.

Unrepresented Persons – Model Rule 4.3

The Model Rules may not require the same constraints with respect to unrepresented
individuals. Rule 4.3 states that “[i]n dealing with a person who is not represented by counsel, a
16
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lawyer shall not state or imply that the lawyer is disinterested.” Several state ethics committees,
however, have determined that this rule has little to do with social media and is not implicated
when a lawyer or a third-party attempts to “friend” an unrepresented person.19 Nonetheless, to
avoid violating other ethical rules involving deceit and dishonesty (such as Rules 4.1, 5.3 and
8.4), lawyers should avoid pretexting, even when the party is unrepresented.
iv.

The Duty to Preserve Evidence

Just as social media provides a wealth of information regarding opposing parties, it
likewise provides information regarding a lawyer’s own client. Many lawyers will investigate
their own client’s social networking sites and, unfortunately, discover potentially harmful
information. Upon making this discovery, the first reaction may be to instruct the client to
modify or delete the harmful information. Doing so, however, may result in professional
misconduct because Rule 3.4(a) prohibits the altering or destruction of evidence. Lawyers have
an ethical duty to preserve electronically stored information, including social-networking
profiles.20 Instructing a client to delete his or her profile may be deemed spoliation of evidence
which could result in sanctions against the lawyer. The more prudent response is to instruct the
client to enhance his or her privacy settings, such as setting the profile page to “private,” to
prevent direct access to the information.
C.

Ethical Implications of Using Social Media to Contact Judges and Attorneys

Whether it is with a high school classmate or another member of the local bar, social
media presents valuable networking opportunities. Social media contact with other attorneys and
judges, however, still demands the same level of civility and candor as in-person contact or other
written communications.
i.

Civility

In the Preamble to the Model Rules, lawyers are instructed to maintain a “professional,
courteous and civil attitude toward all persons involved in the legal system.” Moreover, Rule
3.5(d) prohibits a lawyer from engaging in conduct “intended to disrupt a tribunal or engage in
undignified or discourteous conduct that is degrading to a tribunal.” Unfortunately, when
shielded by the screen of a computer, lawyers may lose sight of these provisions. For example, a
Florida attorney called a judge an “evil, unfair witch” in a blog post. 21 That attorney, not
surprisingly, was reprimanded by the court.22
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Not only should lawyers be careful about what they post, but they need to be aware of
how their post may be used by others. For example, a few days prior to a Monday morning
mediation, one South Carolina lawyer posted his plans to celebrate his 50th birthday over the
weekend.23 At mediation, opposing counsel posted the lawyer’s Facebook page as part of his
opening statement and suggested that the lawyer failed to take the case seriously because he was
celebrating instead of preparing for mediation. Opposing counsel neglected to mention that the
lawyer’s senior associate was actually handling the case, and had been for many months, under
the lawyer’s close supervision. Needless to say, the case did not settle at mediation.
ii.

Ex Parte Communication – Model Rule 3.5

Rule 3.5 prohibits lawyers from seeking to “influence a judge, juror, or prospective juror
or other official.” In the era of social networking, the likelihood that an attorney has an online
relationship with a judge is high. Recognizing the problems this may pose for judges and
attorneys alike, some jurisdictions have gone so far as to ban judges from becoming Facebook
friends with lawyers who appear before them.24 Other jurisdictions, however, permit judges to
engage in social networking to promote the public’s understanding of the judiciary. 25 Even in
jurisdictions where such connections are allowed, lawyers should avoid engaging in any conduct
seeking to influence the judge.
D.

Professional Misconduct: Lawyers Behaving Badly

As we continue down the social media path, the cases of lawyers misusing social media
are on the rise. In many instances, lawyers have engaged in inadvertent misuse of social media.
In other situations, the involved lawyers have acted intentionally. All of these instances provide
teachable moments.
i.

The Gilligan’s Island Trial From Hell

In Florida, Assistant State Prosecutor Brandon White recounted a “trial from hell” on his
Facebook page to the theme song from Gilligan’s Island.26 The jury, however, had not yet
returned its verdict when the parody was posted. As such, White potentially could have run
afoul of Rule 3.6(a) which prohibits lawyers from making extrajudicial statements that could
“materially prejudice” a legal proceeding. Fortunately for White, the jury had finished
deliberating so there was little risk that the parody would “materially prejudice” the outcome of
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the case.27 White was not sanctioned for his conduct, but his boss, Chief Assistant State
Attorney Tom Bakkedahl, is using the post as a “training moment” for other lawyers in the
state’s attorney’s office.28
ii.

Facebook in Texas: Use at Your Own Risk

Judge Susan Criss is a surveyor of the Facebook pages of those who appear in her Texas
court.29 In one instance, a lawyer requested a continuance due to the death of her father. Judge
Criss subsequently checked the lawyer’s Facebook page only to discover that she had engaged in
a week of drinking and partying after making the request. When the lawyer appeared before
Judge Criss, she told a completely different story. Unsurprisingly, her motion for a continuance
was denied.
In addition, another lawyer was caught complaining on Facebook about having Judge
Criss hear her motion.30 When Judge Criss discovered the account, she engaged in some
“friendly” banter with the attorney over the social networking site.
While neither attorney was subject to sanctions, these examples show how a lawyer’s
conduct can negatively affect the outcome of the case.
iii.

Appealing Through Social Media is Not Recommended

In Office of Disciplinary Counsel v. Wrona, a Pennsylvania attorney was disbarred for
making false accusations against a judge and engaging in conduct prejudicial to the
administration of justice.31 The judge found the attorney’s client in contempt for failure to pay
child support, in what was the attorney’s first case in court as primary counsel. Following a
number of unsuccessful appeals and motions alleging that statements had been omitted from the
official transcript, the attorney engaged in a media campaign against the judge and the judicial
system. In a letter to the editor published in the local paper, the attorney accused the court of
“systematically depriv[ing] litigants of due process” and “harbor[ing] criminal misconduct in
order to prevent successful appeals.”32 Thereafter, he posted a “press release” on an internet
website accusing the judge of “criminal alteration of recorded court proceedings” and of
“subornation of perjury.”33 In addition, he wrote a letter to the Attorney General’s office
27
28

DiBianca at 191.
Id.

29

McDonough, Molly, Facebooking Judge Catches Lawyer in Lie, Sees Ethical Breaches, ABA JOURNAL (Jul.
31, 2009, at http://www.abajournal.com/news/article/facebooking_judge_catches_lawyers_in_lies_crossing_
ethical_ lines_abachicago (last viewed on October 22, 2012).
30

Id.

31

908 A.2d 1281 (Pa. 2006).

32

Id. at 1285.

33

Id.

11

comparing the judge’s behavior to priests who molested young boys and bishops who covered up
the complaints.34
The Court determined that the attorney acted recklessly without any reasonable factual
basis in making his statements. In doing so, the court held that he had engaged in professional
misconduct in violation of numerous ethical rules, including Rules 3.3(a)(1), 8.2(b), 8.4(a),
8.4(c), and 8.4(d).
iv.

Caution When Emailing Witnesses (Then Blogging About It)

In Minnesota, an attorney was suspended from the practice of law following a series of
internet-based ethical violations.35 First, the attorney sent an email to a witness in another
lawyer’s disciplinary matter instructing the witness not to cooperate. Thereafter, he made a
number of misleading statements about the event on his firm’s website, both before and after his
suspension from the practice of law. As a result, he was suspended from practice for at least 30
months and ordered to pay $900 in costs.
v.

Cautionary Tale of Blogging About One’s Clients

Kristine Peshek, a former Illinois public defender, was brought before the disciplinary
commission due to postings on her personal blog.36 Peshek penned a blog called “The Bardd
[sic] Before the Bar – Irreverant [sic] Adventures in Life, Law, and Indigent Defense,” which
chronicled her work in the public defender’s office. In her blog posts, she identified her clients
and revealed confidential information about them.
One particular post was exceptionally harmful. Peshek recalled a conversation with a
client following her sentencing. The client asked Peshek if she could go back to tell that judge
she was on Methadone, contrary to her earlier testimony. Peshek’s response:
Huh? You want to go back and tell the judge that you lied to him. You lied to the
pre-sentence investigator, you lied to me? And you expect what to happen if you
do this? I’ll tell you what would happen; the sentence just pronounced would be
immediately vacated and you’d go to prison, that’s what would happen.
Aside from speaking directly about the case, Peshek also appears to have been complicit with her
client’s fraud. Peshek was suspended 60 days for violating Rules 1.2, 1.6, 3.2, and 8.4.37
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II.
Spokeo, Facebook, Twitter and Juror “Deselection”
Social Media At Trial From Voir Dire through Deliberations
With a billion Facebook users, hundreds of millions of Twitter postings daily, and a
Google query of any adult likely to produce at least a few search engine “hits,” it was only a
matter of time before social media and the internet made their presence felt in the jury selection
process in American courtrooms. Indeed, the wealth of data available on line has allowed
lawyers the opportunity to screen prospective jurors and also tailor the presentation of their cases
to jurors’ biases and preferences. As one trial lawyer stated in a 2011 interview: "Let's say you
have a case involving an emergency room—you're suing a hospital for negligence. Wouldn't it
be nice to know that there's some picture posted on a website of [a prospective juror] attending
some hospital charity event?"38
The growth of social media technology has caused courtroom rules to evolve. While it
has become commonplace for judges to instruct jurors against social media use and internet
research during trial (some courts even confiscate jurors’ cell phones and tablets before each day
of testimony), this ban thankfully has not been extended to trial attorneys. Even if it is
recognized as inappropriate (and unethical) for attorneys to contact jurors through social media
(such as “friending” them on line either directly or through surrogates),39 it is nonetheless
considered acceptable for attorneys to view juror material available to the general public on the
internet.40 Thus, it is becoming routine for attorneys to probe juror’s social media profiles during
jury selection and throughout trial -- to uncover any biases or behavior that would justify striking
a juror during voir dire or disqualify them in the course of trial. Some commentators have
observed that internet research is not only a tool to give the ambitious attorney the edge at trial;
they also contend that best practices and professional standards may require at least some review
of social media and juror backgrounds during voir dire and trial.41 That said, consideration must
be given to the nature, extent, and significance of social media information that can be developed
and effectively utilized at all phases of trial.
A.

Voir dire or “Voir Google”?

Jury questionnaires, which most courts distribute to lawyers at the beginning of jury
selection, often contain little information beyond name, age, and marital status. Also, many
judges and venues restrict the questions attorneys can ask potential jurors during voir dire. For
instance, it is typical to prohibit attorneys from asking prospective jurors about their political
affiliations. Thus, online access, both through social media and internet databases, can provide
38
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important end runs around court-imposed restrictions on voir dire. Jury consultants have been
attempting for decades to create psychological profiles to assist trial counsel in the voir dire
process – by retaining private investigators to review voting records and public mortgage
documents, or driving to the jurors' neighborhoods to assess their affluence or lifestyles. The
lure of social media sites is that they allow lawyers to gather the same information -- in seconds.
"There's a whole sort of generation of lawyers who used to pay investigators to drive by houses
to see if there were kids [in the yard] or [political] bumper stickers on their cars,” said Georgia
State University law professor, Caren Morrison. “Now they can do it instantaneously.”42
In a world where people reveal themselves, often unflatteringly, on Facebook and other
social media sites, internet vetting by trial counsel can provide an invaluable “correction” for
jurors who are not forthcoming during jury selection. Indeed, use of search engines databases
during voir dire has one commentator re-naming the process "voir Google."43 In some instances,
such as in high profile and capital cases, jury pool sheets are provided in advance, allowing
lawyers to conduct extensive online searches about prospective jurors and compile this
information on spreadsheets. More commonplace, however, is the growing scenario in which
attorneys or (if resources allow) a trial consultant is handed a jury questionnaire at the outset of
voir dire; they frantically type prospective jurors’ names into their laptops to gather whatever
juror information they can in the minutes the court allocates during jury selection. Facebook,
Spokeo, Twitter are thus crucial resources as attorneys attempt to gather information beyond the
often unhelpful details set forth in the jury questionnaires. Spokeo.com, a people search site, can
provide an immediate link to a birds-eye image of a juror’s home; it readily yields other free
information in a matter of seconds, such as home values and the names of individuals who reside
at the given address. For a small monthly fee, Spokeo provides extensive additional information.
Of course, this type of vetting raises privacy concerns and some courts inevitably may wish to
assert a role in supervising this information-gathering process.44
In one case, a Google search revealed that a potential juror lied during voir dire when he
claimed he had never been in a courtroom before. In fact, the Google material demonstrated that
the juror had actually recently served as an expert witness at a jury trial. 45 Similarly, in a 2008
West Virginia criminal case, a conviction was reversed where a juror failed to disclose that she
was a Myspace friend with the defendant. Even though she voted to convict, the state appeals
court believed her lack of candor potentially affected the outcome of the case. The juror, for her
part, explained afterwards that her contact with the defendant was limited and, other than several
Myspace contacts, had no interactions with the defendant. "Maybe I should have said he was on
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my Myspace page," the woman explained, "but then I thought to myself, I really don't know him,
so I'm really not lying."46
The internet vetting of jurors raises questions of how far can, or should, an attorney go
when it comes to investigating a juror’s background and potential biases? Are there any ethical
limits and privacy considerations of which counsel should be aware? What limits have judges
placed on internet vetting? Furthermore, what amount of vetting is actually productive for
counsel? Is there a point where too much internet information confuses the process and distracts
counsel from old-fashioned “gut” feelings about jurors that can be quite distinct from general
impressions given by what is available about a juror on line?
B.

Rule 3.5 Impartiality And Decorum Of The Tribunal
A lawyer shall not:
(a) seek to influence a judge, juror, prospective juror or other official by means prohibited
by law;
(b) communicate ex parte with such a person during the proceeding unless
authorized to do so by law or court order;
(c) communicate with a juror or prospective juror after discharge of the jury if:
(1) the communication is prohibited by law or court order;
(2) the juror has made known to the lawyer a desire not to communicate; or
(3) the communication involves misrepresentation, coercion, duress or
harassment; or
(d) engage in conduct intended to disrupt a tribunal.

Model Rule 3.5, while often cited in the context of juror vetting, is actually focused on
“communication” with the juror – which technically is not what is going on during Google and
Spokeo searches or while counsel peruses a juror’s open-to-the-public Facebook and MySpace
materials. Thus, while contacting a juror through social media, or enlisting someone else to do it
for you, is understood to be unethical, few specific limits have been formally imposed on
counsel, either by ethics considerations or courtroom rules enacted by individual judges, when it
comes to investigating prospective and impaneled jurors.
Indeed, in one widely-reported New Jersey case a trial judge was upbraided on appeal for
limiting counsel’s laptop juror vetting during voir dire. Attorney Mitchell Makowicz represented
a widower in a medical malpractice case, in which the plaintiff alleged that a doctor's improper
diagnosis of a brain hemorrhage had caused his wife’s death. During voir dire, Makowicz used
his laptop in the courtroom to vet prospective jurors online.
The transcript revealed the trial judge’s annoyance with Makowicz's online research.
“Are you Googling these (prospective jurors)?” the judge inquired.
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"Your Honor, there's no code or law that says I'm not allowed to do that," answered
Makowicz.
"Is that what you're doing?" the judge repeated.
"I'm getting information on jurors. We've done it all the time, everyone does it," said
Makowicz.
The judge was not persuaded: "No, no, here is the rule. The rule is it's my courtroom and
I control it," said the judge, who then barred Makowicz from vetting jurors on line, citing the
fact that the doctor’s defense attorneys had not brought their own laptops to court. Makowicz's
“Googling” provided, according to the judge, "an inherent advantage regarding the jury selection
process."
After the jury went on to rule in favor of the doctor, Makowicz appealed. Although the
verdict was upheld, the Appellate Division ruled that the trial judge had improperly restricted
Makowicz's online juror vetting. "The 'playing field' was, in fact, already 'level,'" the appeals
court ruled, "because Internet access was open to both counsel -- even if only one of them chose
to utilize it." The fact that Makowicz "had the foresight to bring his laptop computer to court
and defense counsel did not, simply cannot serve as a basis for judicial intervention in the name
of 'fairness' or maintaining a 'level playing field.' "47
C.

Juror Vetting Should Not End with Voir Dire

Juror vetting should not end with the voir dire process. Although the time crunch of jury
selection may prevent comprehensive juror vetting at that time, once a jury is impaneled counsel
may find it worthwhile to double-check on their jurors. In several well-publicized recent cases
trial counsel were surprised by what they failed to unearth during the voir dire process. In a
2010 product liability case, a jury consultant for the defendant manufacturer discovered that an
impaneled juror had posted on Facebook that her hero was Erin Brockovich, the crusading
paralegal famous for her pro-plaintiff efforts in environmental cases. This research ultimately
helped defense attorneys in the case have the juror removed from the panel and replaced by an
alternate.48
An even more compelling situation arose in a 2010 ConAgra products trial in which the
plaintiff alleged she had contracted a rare lung disease from consuming microwave popcorn
containing a chemical (diacetyl) produced by ConAgra. During the Jackson County, Missouri
trial, a ConAgra lawyer discovered that a juror's Facebook page provided links to numerous
websites critical of big corporations and promoted a boycotting of BP oil.
The juror, a 24-year-old college student, maintained a personal blog called "The Insane
Citizen: Ramblings of a Political Madman." The blog contained essays, poetry and contained a
variety of anti-corporate statements such as "F--- McDonald's. I hate your commercials. I'm not
'lovin' it.'"
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ConAgra argued for the juror’s removal because he had hidden his anti-business
sentiments during jury selection. The judge agreed, colorfully: "I'm going to err on the side of
anybody that stinks at all of prejudice is not going to sit on the damn jury." The jury ruled in
ConAgra’s favor but only by a 9-3 vote; ConAgra’s counsel believed the jury could have
deadlocked, or even gone the other way, had the problematic juror been allowed to remain. The
juror, for his part, said in an interview that ConAgra's lawyers should not have taken his postings
so seriously. "This is the Internet," the juror said. "It's a different realm. It's like a playground."
The matter is still on appeal.49
D.

Juror Vetting: A Tool or a Requirement?

Vetting jurors throughout trial may be more than just good practice; in fact, some courts
have indicated that investigating juror backgrounds has essentially become a requirement. A
recent Florida appellate court held that the failure of trial counsel to perform background checks
during trial constituted a lack of due diligence, thereby defeating a new trial request that arose
when it was discovered, after the verdict, that a juror had misrepresented his litigation history.50
In this case, the trial judge had reminded counsel to run a background check before the jury
began deliberations and while an alternate was still available. The plaintiff’s lawyer instead said
he was satisfied with the jury and allowed deliberations to proceed, which ultimately yielded a
defense verdict. However, the plaintiff’s lawyer subsequently learned one of the jurors had not
revealed during voir dire his extensive litigation history including cases involving divorce,
foreclosures, and collections matters. The case was appealed, but the Florida appeals court
challenged counsel’s failure to uncover the juror’s litigation background during trial. The court
wrote:
We acknowledge that the Florida Supreme Court held that trial counsel
are not categorically required to run the juror’s litigation histories before
the end of trial in order to satisfy the “due diligence” prong [of Roberts v
Tejada, 814 So.2d 334 (Fla. 2002)]. Trial attorneys are, however,
permitted to conduct such searches, just as trial courts are permitted to
suggest them. Notably, the Florida Supreme Court, in Roberts, did not
hold that trial courts cannot, in the appropriate circumstances, consider a
trial counsel’s refusal to run a juror’s litigation history as one of several
factors under a due diligence inquiry. Given this set of facts, we cannot
say the trial court abused its discretion in denying the plaintiff’s motion
for a new trial.51
A similar decision was reached by the Supreme Court of Missouri in Johnson v.
McCullough, where, during voir dire in a medical malpractice case, a juror incorrectly answered
49
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a question about whether he had been a litigant in any prior lawsuits. After a defense verdict, the
plaintiff conducted an online search and discovered that the juror had been a defendant in a
personal injury action. In upholding the defense verdict on appeal, the Court held that counsel
should conduct their database searches during voir dire, instead of waiting until after trial.52
These Florida and Missouri opinions should be carefully considered by trial lawyers for
two reasons: 1) The cases reveal the importance of thorough voir dire questioning; and 2) they
provide counsel in future cases with a sound basis for requesting sufficient time to perform
background checks rather than being hurried by the court to complete the jury selection process.
E.

Practice Pointers

Questions remain about whether attorneys must disclose their Internet research on jurors
to opposing counsel. The Federal Rules of Civil and Criminal Procedure protect materials
produced in preparation for trial, including work product of jury consultants. The results of juror
research conducted on the Internet or elsewhere, should fall under the protections of these rules.
While social media can be a useful tool in jury selection, the ineffective use of social
media will only add even more stress to the already difficult voir dire process. For this reason, it
is important to know what juror information is actually helpful versus what is merely distracting.
For instance, it can be tempting to focus on everything jurors may write, tweet or post online and
assign each statement exorbitant significance – when in fact some such postings are randomly or
sloppily posted and, in truth, are of little consequence.
One key to gathering worthwhile social media is to determine which information reveals
the deeply held personal values of the juror. One commentator has stated: “We have found that
the number of Facebook “friends” a person has or the types of games they play are not typically
as relevant to how the person will react as a juror as the various causes and events they “like” or
the things they post about themselves online.”53
Counsel should also be wary of over-using technology in the presence of prospective
jurors. Certainly, conspicuously Googling the panel right in front of them during voir dire is
likely to offend some jurors. “Jurors often feel scrutinized by the questions lawyers ask during
voir dire, and they can feel they are under even harsher scrutiny when they perceive that they are
being “investigated” on the internet or potentially attacked through this effort.”54 Thus, if social
media searches reveal significant information about a prospective juror, counsel is well-advised
to tread lightly before revealing that they are aware what the juror has been up to in their
“virtual” life. Obviously, the blowback could be severe if jurors perceive that counsel has an
online “dossier” that could be used to isolate or embarrass them.
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Some tried and true advice applies equally in the age of technology. Barriers to
communication between the attorney and the jury must be minimized. One such barrier is
having too much technology, such as a tablet or laptop, at the podium while counsel speaks to
jurors. For this reason, voir dire should be conducted with little in hand except a legal pad for
notes and perhaps a seating chart to keep track of juror’s names.
Rather than typing out juror names on a laptop in plain view of the juror, counsel should
consider carving out a period of time, perhaps through prior request of the court, for conducting
online vetting out of the presence of potential jurors. By reminding the trial judge of the
precedent (discussed above) where counsel was reprimanded for failing to conduct background
checks, counsel is likely to secure at least a small amount of time to Google jurors without the
discomfort of having to do so in the juror’s presence.
Lawyers can become so focused on jurors’ on line activities that they fail to see what
jurors are doing right in front of them in the courtroom. “While it can be interesting to know
who people “friend” and “unfriend” on Facebook, it can be even more informative to know
whom they “friend” and “unfriend” in the courtroom.”55
Similarly, some lawyers think up-to-date technology and a familiarity with Facebook will
be all they need to pick a good jury. In fact, social media savvy will not, by itself, overcome
common errors of jury selection, the most common of which is the misperception that a jury is
actually being “picked” at all. The process is not about “picking” good jurors; indeed, it is
typically a foregone conclusion that the prospective jurors you like most will be the first ones
stricken by your adversary. Thus, the real purpose of voir dire, rather than selecting a jury, is
deselecting those jurors you can identify as unfavorable to your case.
F.

Cutting to the Chase: What to Look for on Social Media
1. Consider a potential juror’s social media “likes”, “tweets” and “wall posts”. These
should yield important insight into a juror’s core values and beliefs.
2. Examine a juror’s identification with perceived victims or their membership in
charity, political or activist organizations.
3. Take particular note of any “online rants” and angry posts. These may reveal an
unhappy juror, possibly with scores to settle.
4. Look for life experiences or situations similar to any of the litigants in your case.
5. Also consider any indications of leadership qualities such as online popularity or a
closely-followed blog.
6. Finally, photos posted say a great deal about the values of the juror. They may make
a social or political statement or reveal attitudes and lifestyle philosophies.
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III.
Juror Access To and Misuse of Social Media During Trial
As Justice Oliver Wendell Holmes observed:
The theory of our system is that the conclusions to be reached in a case will be
induced only by evidence and argument in open court, and not by any outside
influence, whether of private talk or public print.…When a case is finished courts
are subject to the same criticism as other people; but the propriety and necessity
of preventing interference with the course of justice by premature statement,
argument, or intimidation hardly can be denied.
Patterson v. People of the State of Colorado, 205 U.S. 454, 462,
463 (1907) (citations omitted).
In November of 2008, a trial court hearing a child abduction and sexual assault case
against three defendants in Lancashire, England, dismissed a juror who posted details of the trial
on a social networking site. The juror had commented on her Facebook page, “I don’t know
which way to go, so I’m holding a poll.” She invited those visiting her page to help her decide
whether the three defendants were guilty or innocent. The court dismissed the juror and
concluded the trial with the eleven jurors remaining, who ultimately acquitted the defendants.56
To trial lawyers and judges who learned their craft prior to the advent of social media,
grasping the familiarity and extent of use of that media by those who grew up with it is difficult.
As noted in a recent article:
To understand the impact of social media, we must first consider a historical
perspective. To reach 50 million users, the medium of radio required 38 years.
Television required 13 years, while the internet only four. In comparison,
Facebook reached 100 million users in less than nine months. If it were a
country, Facebook would be the fourth largest in the world.57
Indeed, as of October of 2012, Facebook claimed one billion monthly active users,
approximately 81% of whom were users outside of the United States and Canada. 58 To put this
number in perspective, it represents slightly less than one-seventh of the world’s population of
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over 7 billion individuals.59 Thus, a poll of the type conducted by the Lancashire juror,
depending upon the user’s privacy settings, can disseminate trial information and result in
responses from a vast number of individuals, both within and outside of the United States,
soliciting “votes” from those both familiar and unfamiliar with American law and the American
jury system.
A.

Federal Judicial Center Study

Significantly, although the use by jurors of social media during trial is documented, the
scope of such use is largely unknown. In November of 2011, the Federal Judicial Center
released a report based upon a survey of federal judges designed “to assess the frequency with
which jurors use social media to communicate during trials and deliberations…”.60 The survey
was conducted in October of 2011 through an electronic questionnaire sent to all active and
senior federal district judges, totaling 952. 508 federal judges responded, representing an
impressive 53% response rate, including respondents from all 94 federal districts.61 The survey
inquired of the federal judges’ knowledge of jurors’ use of social media during trial or
deliberation, and thus was noted not to be an empirical measure of how often such behavior
actually occurred.62 In other words, judges responded only as to juror behavior of which they
became aware during the trial, and the survey therefore did not reflect the scope of actual use by
jurors of social media during trials and deliberations.
Of the 508 judges who responded to the survey, only 30 judges, or 6%, reported
knowledge of instances in which jurors used social media during trials or deliberations.63
Twenty-three (23) judges reported at least one instance of the use by jurors of social media
during trials, and twelve (12) reported at least one occasion on which jurors used social media
during deliberations. Twenty-two (22) judges, the vast majority, reported that this occurred
during a criminal trial, rather than a civil trial.64 The media involved included Facebook, instant
messaging, Twitter and internet chat rooms.65 The reported instances included jurors using
social media to post information about jury deliberations, attempts to “friend” participants in the
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lawsuit, disclosing identifying information about other jurors, conducting case related research,
sharing general information about the trial, and, in one instance, allowing another person to listen
live to the testimony as the trial was proceeding.66 Two judges “described situations in which a
juror contacted a party with case-specific information” and another reported an alternate juror
contacting an attorney during deliberations to provide information on the likely outcome of the
trial.67 Only two responding judges actually observed the use by jurors of electronic devices in
the courtroom, while others learned of the incidents through reports from attorneys or court
personnel or, most often, another juror.68 While the majority of these reported incidents resulted
in the juror being removed from the panel or cautioned by the court, four judges declared a
mistrial due to this conduct.69
B.

Reported Decisions

Although the reported decisions of jurors using social media are sparse, three recent cases
are instructive. In United States v. Fumo, the Third Circuit Court of Appeals considered the
appeal by Pennsylvania State Senator Vincent Fumo of his conviction on 137 counts of fraud, tax
evasion and obstruction of justice. 70 One of the bases upon which Fumo asserted the conviction
should be reversed was the posting by a juror of comments on Facebook and Twitter during the
trial which were noted, and reported, by a local television station.71 The juror, who saw the news
report and deleted the Facebook comments, had made a total of seven Facebook and Twitter
entries during jury selection and trial which commented on the length of the trial and, ultimately,
noted, “Stay tuned for the big announcement on Monday everyone!”72 The comment on Twitter
appeared after the completion of the first week of deliberations, and is reported to have stated
“This is it. . . no looking back now!”73
Upon learning of the juror’s comments, Fumo moved to disqualify the juror. The Court
held an in camera hearing in which the juror stated that he had avoided watching news reports
during the trial, but had inadvertently seen the report during which his social media comments
were revealed.74 As a result, although concluding that the juror had violated the court’s
instruction not to communicate concerning the case outside of the jury room, the trial court
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nonetheless found that the comments were merely “harmless ramblings” with no prejudicial
effect, and “so vague as to be virtually meaningless.”75
In considering Fumo’s appeal as to this issue, the Third Circuit noted:
Not unlike a juror who speaks with friends or family members about a trial before
the verdict is returned, a juror who comments about a case on the internet or
social media may engender responses that include extraneous information about
the case, or attempts to exercise persuasion and influence. If anything, the risk of
such prejudicial communication may be greater when a juror comments on a blog
or social media website than when she has a discussion about the case in person,
given that the universe of individuals who are able to see and respond to a
comment on Facebook or a blog is significantly larger. 76
However, the court concluded that every failure of a juror to abide by a trial court’s admonition
not to comment about the trial on social media sites will not result in a new trial, but rather the
court must determine that such resulted in substantial prejudice.77 In this regard, the Third
Circuit found that Fumo’s arguments that the comments reflected bias or partiality on the part of
the juror were not plausible, and hence the trial court did not abuse its discretion in denying his
motion for a new trial.78 The Third Circuit agreed with the trial court’s conclusions that the
juror’s comments were merely “harmless ramblings” with no prejudicial effect, and “so vague as
to be virtually meaningless.”79 Even that other jurors may have learned of these comments was
not found by the circuit court to have demonstrated prejudice against Fumo requiring a new
trial.80
Thus, the Third Circuit applied an actual prejudice standard in considering whether the
juror’s violation of the court’s admonition against commenting on the trial through social media
warranted appellate relief. The court ultimately affirmed Fumo’s conviction, although it
concluded for other reasons that his sentence should be vacated and the case remanded for
resentencing.81
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In a separate opinion concurring with the affirmance of the conviction, but dissenting as
to the remand of the case for resentencing, one of the circuit judges on the panel expressed
concern regarding the misconduct of the juror in posting these comments, and urged:
Technology, of course, will continue to evolve and courts must creatively develop
ways to deal with these issues. In addition to the endorsement the majority
opinion gives the recently proposed model jury instructions, I would encourage
district courts to go further. We must first educate jurors that their extra-curial
use of social media and, more generally, the internet, damages the trial process
and that their postings on social media sites could result in a mistrial, inflicting
additional costs and burdens on the parties specifically, and the judicial system
generally. I suggest that district courts specifically caution jurors against
accessing the internet to do research on any issues, concepts or evidence
presented in the trial, or to post or seek comments on the case under review.
...
Finally, the Bar also bears some responsibility. During voir dire, attorneys should
routinely question jurors on their internet usage and social networking habits. A
juror’s Internet activities have the potential to result in prejudice against a
defendant, and counsel must expand the voir dire questioning to include inquiries
into online activity. 82
A different rationale was used, and a different result reached, by the Supreme Court of
Arkansas in a 2011 decision resulting from the appeal of a murder conviction, in part because a
juror had posted comments about the trial to his Twitter account.83 Erickson Dimas-Martinez
was found guilty in the trial court on charges of capital murder and aggravated robbery, resulting
in sentences of death and life imprisonment, respectively.84 In appealing the conviction, his
allegations of error included that a juror was “tweeting” during the trial and, even after the
conduct was discovered and the juror was instructed by the trial judge not to do so, the juror’s
tweeting continued.85 The postings included a “tweet” on the day that the submission of
evidence was concluded during the sentencing phase, which stated, “Choices to be made. Hearts
to be broken. We each define the great line.”86 Dimas-Martinez argued that the conduct of the
juror represented “a flagrant violation of the circuit court’s instruction against Twittering and
demonstrated that [the juror] could not follow the court’s instructions.”87
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The Arkansas Supreme Court agreed, but not because evidence had been presented which
demonstrated some actual prejudice suffered by the accused. Noting that the juror’s comments
on Twitter about the trial were quite public, the court commented, “Even if such discussions
were one-sided, it is in no way appropriate for a juror to state musings, thoughts, or other
information about a case in such a public fashion.”88 The court then concluded that the prejudice
warranting reversal demonstrated by the juror’s conduct was not in the nature of the comments
made, but in the demonstrated refusal of the juror to follow the trial court’s instructions.
First, the procedural posture of this case is not that appellant was prejudiced by
the fact that the juror tweeted; rather, Appellant avers the prejudice results from
the fact that the juror admitted to the misconduct, which proves that he failed to
follow the court’s instructions, and it is the failure to follow the law that
prejudiced Appellant.89
In this respect, the Arkansas Supreme Court found that the trial court’s failure to acknowledge
the juror’s inability to follow his instructions constituted an abuse of discretion which, along
with evidence of a juror sleeping during the trial, warranted a reversal and remand of the case for
a new trial.90
In doing so, the court noted that such juror misconduct was an issue which required
further proactive consideration.
Finally, we take this opportunity to recognize the wide array of possible juror
misconduct that might result when jurors have unrestricted access to their mobile
phones during a trial. Most mobile phones now allow instant access to a myriad
of information. Not only can jurors access Facebook, Twitter, or other social
media sites, but they can also access news sites that might have information about
a case. There is also the possibility that a juror could conduct research about
many aspects of a case. Thus, we refer to the Supreme Court Committee on
Criminal Practice and the Supreme Court Committee on Civil Practice for
consideration of the question of whether jurors’ access to mobile phones should
be limited during a trial.91
A third decision in 2011, this out of the United States District Court for the Eastern
District of Pennsylvania, concerned a trial court finding a juror in contempt of court for violating
the admonition against commenting on the trial through social media while it was ongoing, and
resulting in the imposition of a $1,000.00 fine upon the juror.92 The juror, dismissed from the
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jury at her own request prior to the conclusion of the trial due to issues with her employment,
sent an email to two other jurors on the night of her dismissal stating:
Dear [Juror Number Eight] and [Juror Number Nine]: It was great meeting you
and working with you these past few days. If I was so fortunate as to have
finished the jury assignment, I would have found [Defendant] guilty on all 4
counts based on the facts as I heard them. There was a lot of speculation and
innuendo, but that is the case as I saw it. How wonderful it would have been to
see how others saw it. Please fill me in as soon as you can….I feel like I was
robbed. After four days, I should have been able to contribute in some way….I
want to wish you and the rest of the jurors very clear thinking and the will to do
the right thing. Respectfully, [Juror Number One].93
Juror Number Eight responded, stating: “Thank you for sharing your thoughts. I am of
the same mind and have great doubt that the defense can produce anything new today that will
change my thinking. It disturbs me greatly to know that people lie.…Anyway I will share your
message with the gang.”94 Juror Number Eight was removed from the jury at the request of the
defendant and without objection from the government, and replaced by an alternate. However,
after voir dire of Juror Number Nine, during which she stated she had not seen the email from
Juror Number One, she was allowed with the agreement of the parties to remain on the jury.95
The trial judge referred the matter to the United States Attorney for prosecution of Juror
Number One for contempt of court, from which prosecution the cited opinion resulted.96 The
court concluded that the prosecution of the juror for failure to obey two separate court orders not
to discuss the case with anyone until it was concluded, including specifically through the internet
or electronic messaging, constituted a criminal proceeding for which the punishment was either a
fine or imprisonment not to exceed six months, although the court declined to conclude whether
the prosecution was for a felony or a misdemeanor.97 Concluding that the evidence established
beyond a reasonable doubt that the juror was guilty of criminal contempt of court and that her
conduct warranted the imposition of a fine of $1,000, the court noted:
Jurors are not supposed to discuss with anyone the cases they hear before
deliberation or outside the jury deliberation room so as to avoid improper
influences and to ensure that a jury’s verdict will be just and fair....
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…Holding jurors in contempt due to Internet misconduct vindicates the court’s
authority by punishing past acts of disobedience and conveys “a public message
that the judicial system cannot tolerate such behavior.”98
C.

The Appearance of Impropriety

The American Bar Association’s Model Code of Judicial Conduct, in Rule 1.2, codifies
the significance of avoiding even the appearance of impropriety in requiring that judges “…shall
avoid impropriety and the appearance of impropriety.”99 As observed by the author of a Note in
the Georgetown Journal of Legal Ethics:
In order to protect public confidence in the judicial system, instances of juror
misconduct via social networking sites and the use of sanctions to address such
behavior must be evaluated under the appearance of impropriety standard.
Currently, juror misconduct is viewed through the lens of prejudice. If the
misconduct is not prejudicial against the defendant, a judge will generally not
punish it. This standard is designed to protect the defendant’s Sixth Amendment
right to a fair trial. However, the prejudice standard does not account for the
potential damage to the judicial system’s public image, something the Model
Code for Judicial Conduct Rule 1.2 is designed to protect. News stories
involving jurors Tweeting about evidence or posting Facebook messages
describing deliberations reflect negatively on the judiciary as a whole, regardless
of the prejudicial effect of that behavior. 100
The failure of jurors to comply with an admonition not to communicate about the trial to
anyone outside of jury deliberations is, as noted by the Supreme Court of Arkansas in the DimasMartinez case, juror misconduct which demonstrates the inability or refusal of the offending
jurors to follow the trial judge’s instructions. In the face of such conduct, it simply cannot be
assumed that such jurors who disobeyed the admonition of the trial court on this subject would
nonetheless follow its instructions with regard to the law governing the case.101
Thus, even in the absence of a showing of actual prejudice affecting the outcome of the
trial, instances of the violation by jurors of the court’s instruction not to communicate their
observations or thoughts outside of the jury deliberation room should be deemed, in order to
avoid the appearance of impropriety in the judicial proceeding, to constitute prejudice warranting
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a mistrial or a new trial. Indeed, it is submitted that such should be the result even in the absence
of a showing that the outcome of the trial was affected by the juror’s refusal to abide by the
court’s instructions. Since actual prejudice cannot be established absent an impermissible
invasion of the sanctity of the jurors’ deliberations, only a strict standard assuming such
prejudice from a juror’s violation of the court’s prohibition against communicating about the
proceedings outside of the deliberation room can ensure the fairness of the judicial process to the
litigants.
D.

Suggested Actions

The Federal Judicial Center study found that 60% of federal judges responding to its
survey had used model jury instructions promulgated in January of 2010 by the Committee on
Court Administration and Case Management, which cautions jurors against the use of social
media to communicate during trial about the proceeding, although 6% of the judges responding
were not aware that the model jury instructions existed.102 The version promulgated in June of
2012, for use before trial, includes the admonition that:
I know that many of you use cell phones, Blackberries, the internet and
other tools of technology. You also must not talk to anyone at any time about this
case or use these tools to communicate electronically with anyone about the case.
This includes your family and friends. You may not communicate with anyone
about the case on your cell phone, through email, Blackberry, iPhone, text
messaging, or on Twitter, through any blog or website, including Facebook,
Google+, My Space, LinkedIn, or YouTube. You may not use any similar
technology of social media, even if I have not specifically mentioned it here. I
expect you will inform me as soon as you become aware of any other juror’s
violation of these instructions.103
The proposed model instruction for use at the close of the evidence and before deliberations
includes a similar admonition, and notes:
…In other words, you cannot talk to anyone on the phone, correspond with
anyone, or electronically communicate with anyone about this case. You can only
discuss the case in the jury room with your fellow jurors during deliberations. I
expect you will inform me as soon as you become aware of another juror’s
violation of these instructions.
You may not use these electronic means to investigate or communicate
about the case because it is important that you decide this case based solely on the
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evidence presented in this courtroom. Information on the internet or available
through social media might be wrong, incomplete or inaccurate. You are only
permitted to discuss the case with your fellow jurors during deliberations because
they have seen and heard the same evidence you have…104
Were a court to give such instructions at beginning of each day of trial and deliberation,
respectively, with reminders when the court recesses for breaks, the violation by a sitting juror of
this admonition should be sufficient to demonstrate a failure or refusal of the juror to abide by
the court’s instructions, thereby creating a presumption that the juror will likewise fail or refuse
to abide by the court’s instructions as to the law governing the decision in the case. Thus, it
suggested that the trial court should be urged, before the start of trial, to do so.
It is also suggested that, in order to emphasize the significance of compliance with the
instruction that jurors not communicate regarding the case outside of the jury deliberation room,
including through the use of social media, the trial court should require jurors to surrender their
cell phones, Blackberries and other communication and internet accessible devices at the
beginning of each trial day, to be returned at the conclusion of that day. Such a requirement
would highlight in the mind of the jurors the significance of compliance with this instruction, and
would reinforce it. Upon returning the electronic devices to the jurors at the end of the trial day,
and, perhaps, before the lunch recess, the court could again remind the jurors of the admonition
not to discuss or investigate the case or any issues in it through any electronic means, or
otherwise. This physical act of requiring the jurors to surrender their electronic devices while
court is in session, coupled with the repeated admonition of the jurors upon returning their
devices to them at the close of each court session, would likely create a strong impression in the
minds of the jurors of the significance of their compliance with the court’s admonition.
Finally, although some have suggested that punishing jurors for their misuse of social
media and disregard for the court’s instructions might discourage participation in jury service,
the imposition of such punishment and its publication in the media should impress in the minds
of the public the significance of maintaining the integrity of the judicial process. To the extent
that such resulted in resistance to jury service, the court could continue to use its traditional
authority to require compliance with that civic obligation.105 Certainly, the integrity of the
judicial process, and the public’s confidence in it, is a sufficient reason to require compliance
with rules and admonitions against social media comments upon trial proceedings by sitting
jurors, despite whatever objection may result from enforced compliance with those rules and
processes which ensure that integrity.
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Conclusion
Clients, the courts and the profession are well-served by attorneys who recognize and
utilize social media as a tool which can enhance and expand the scope of services delivered,
collaboration, the sharing of information and marketing efforts. The ethical rules governing
attorney conduct are nonetheless applicable to the virtual world, and one can argue that the use
of social media demands a heightened awareness of those standards. As demonstrated above,
however, social media’s utility, scope, ease of use and anonymity - real or perceived – has
already resulted in a number of instances of attorney misconduct. Attorneys can and should
(re)familiarize themselves with the Model Rules and applicable local standards when using
social media and, when necessary, seek guidance before undertaking any questionable or novel
uses of the medium.
Social media’s impact on jury trials has been particularly profound. A trial attorney
should take advantage of the jury research opportunities offered through social media – before,
during and after jury selection. Attorneys must nonetheless be careful to curb their enthusiasm
as they mine social media for information regarding prospective and sitting jurors. Conduct that
could be viewed as deceptive or invasive of privacy must be avoided, and social media should be
used in conjunction with “old school” techniques of jury vetting.
A trial attorney must also be vigilant as to jurors’ potential misuse of social media.
Jurors have disclosed their thoughts and observations of proceedings and even jury deliberations
to those having no involvement in the trial, or even knowledge of it. In fact, some jurors actively
solicit comments and responses regarding these matters. The dangers associated with such
communications warrant frequent, meaningful admonitions by the trial court reminding jurors
not to comment upon, or review comments upon, the proceedings outside of the jury deliberation
room. These admonitions should be reinforced by the physical act of requiring jurors to
surrender their electronic communication devices at the beginning of each trial day, coupled with
the imposition and public disclosure of sanctions for criminal contempt where violations of those
admonitions are discovered. Such is necessary to, insofar as is possible, guard the integrity of
the trial process.
Social media’s role in litigation, trials and other aspects of the practice will continue to
evolve, and is likely to give rise to dilemmas beyond those referenced in this paper. Attorneys
who keep abreast of such developments, recognize that social media is a resource and means to
an end, and adhere to the same ethical “rules of the road” applicable to other forms of
communication will be well positioned to meet such challenges.
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