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AGENDA
SUNDAY, SEPTEMBER 17, 2017
1:00 – 3:00 PM
Early Registration
Marble Foyer
3:00 – 4:00 PM
Managing E-Discovery in the Wake of Recent Rule Amendments
Paris Ballroom
Moderator:
Michael D. Shalhoub, Goldberg Segalla, White Plains, NY
Panelists:
Danielle Foster-Smith, Litigation Specialist, Ruan Transport Corporation, Des Moines, IA
Keith Leluga, Global Legal Discovery, Chicago, IL
Summary: How are the recent federal rules amendments impacting companies and their attorneys,
especially when it comes to managing discovery?
4:00 – 5:00 PM
Diversity in the First Chair
Paris Ballroom
Moderator:
Tiffany M. Alexander, Tanenbaum Keale LLP, Malvern, PA
Panelists:
Hon. Cynthia M. Rufe, United States District Judge, Eastern District of Pennsylvania, Philadelphia, PA
Alan Bryan, Wal-Mart Stores, Inc., Bentonville, AR
Connie A. Matteo, Pfizer Inc., Peapack, NJ
Roberta D. Liebenberg, Fine Kaplan & Black, R.P.C., Philadelphia, PA
Summary: Discover how courts and corporate legal departments are making strides to achieve
greater diversity and inclusion at counsel table.
5:15 – 6:00 PM
Sometimes It’s the Little Things that Make the Biggest Change
Paris Ballroom
Speaker:
Robert L. Ehrlich, Jr., Former Governor of Maryland
Summary: Former Maryland Governor Ehrlich will discuss the “smaller things that count”—those
governmental actions that fall under-the-radar by not generating daily headlines, but that
reflect a new and very different path for America going forward.

6:00 – 8:00 PM
Welcome Reception
Paris Foyer

Monday, September 18, 2017
7:30 – 8:15 AM
Registration
Marble Foyer
7:30 – 8:15 AM
Breakfast
Paris Foyer
8:15 – 8:30 AM
Welcome Remarks
Paris Ballroom
8:30 – 9:30 AM
What Changes Do C-Suite Professionals See on the Horizon?
Paris Ballroom
Moderators:
Elizabeth F. Lorell, Gordon Rees LLP, New York, NY
Richard Traub, Traub Lieberman Straus & Shrewsberry
Panelists:
Mark Bartosh, Innovative Surgical Devices, Philadelphia, PA
Darren McCue, Dunbar Security Solutions, Baltimore, MD
Hank Watkins, Lloyds America, Inc.
Summary: Discover how C-Suite professionals view the next four years impacting their businesses
as far as market opportunities, global expansion, cybersecurity pressure, and immigration policy.
9:30 – 10:45 AM
How Do General Counsel See the Roles of the Legal Function Changing?
Paris Ballroom
Moderator:
Robert E. Scott, Jr., Semmes Bowen & Semmes, Baltimore, MD
Panelists:
John S. Jenkins, Jr., TE Connectivity, Berwyn, PA
Timothy A. Pratt, Boston Scientific Corporation, Marlborough, MA
James K. Archibald, Wm. T. Burnett & Co. and STX LLC, Wright, Constable & Skeen, LLP, Baltimore, MD
Summary: Hear from general counsel regarding how the role of general counsel and law
departments are changing from legal counsel to business counsel.
10:45 – 11:00 AM
BREAK
Paris Foyer

11:00 – 12:00 PM
What to Expect from the Courts
Paris Ballroom
Speaker:
David A. O’Neil, Debevoise & Plimpton, Washington, D.C
Summary: A conversation about how changes in the Executive Branch will affect the work of the
federal courts and how litigants and companies will be impacted.
12:00 – 1:00 PM
LUNCH
Paris Foyer
1:00 – 2:00 PM
What to do when the Feds knock on your door: Compliance, Response and Prevention
Paris Ballroom
Speakers:
David S. Weinstein, Hinshaw Culbertson, LLP. Coral Gables, FL
Taylor Aspinwall, Criminal Division, Philadelphia, PA
Nancy R. Peterson, Allied Universal, King of Prussia, PA
Linda Dale Hoffa, Dilworth Paxson, Philadelphia, PA
Summary: A discussion of effective proactive compliance programs and responses that will
minimize or eliminate potential sanctions based upon export control and other trade issues in
global businesses
2:00 - 3:00 PM
Crisis Management: The Corporate Response
Paris Ballroom
Speakers:
Marilyn F. Sherron, AT&T, Redmond, WA
Sheryl Willert, Williams, Kastner & Gibbs, PLLC, Seattle, WA
Summary: Learn how to protect the company when the face of the company creates the crisis.
3:00 – 3:15 PM
BREAK
Paris Foyer
3:15 – 4:15 PM
Successful Management of the In-House Counsel and Law Firm Partner Relationship
Paris Ballroom
Moderator:
Marisa A. Trasatti, Sciton, Inc./Wilson Elser, LLP, Baltimore, MD
Panelists:
John Mellen, Ford Motor Company, Dearborn, MI
Cindy J. Williams, 1-800 Contacts, Inc., Draper, UT
Clinton W. Thute, Ameriprise Auto and Home Insurance, Cave Creek, AZ
Summary: Managing expectations between outside counsel and in-house general counsel.

4:15 – 5:15 PM
A Day in the Life of In-House Counsel: Managing Legal Issues and Meeting the Expectations
of Multiple Internal Clients
Paris Ballroom
Moderator:
Jeffery A. Kruse, Baker Sterchi Cowden & Rice LLC, Kansas City, MO
Panelists:
Heather Grossman, Dairy Farmers of America, Kansas City, MO
Nathan Brown, The Kroger Co., Cincinnati, OH
Mary-Alice Barrett, Genentech, Little Falls, NJ
Craig D. Zahnd, Americas Region, Swiss Reinsurance Company, Kansas City, MO
Summary: The everyday concerns of in-house counsel including document preservation, responding
to discovery requests, and managing ongoing litigation demands.
5:30 – 6:30 PM
Networking Reception
Paris Foyer
6:30 PM
Organized Group Dine-Arounds

Tuesday, September 19, 2017
7:30 AM – 12:00 PM
Registration Open
Marble Foyer
7:30 – 8:00 AM
Continental Breakfast
Paris Foyer
8:00 – 8:45 AM
Plaintiffs’ Newfangled Theories (and the Corporate Response) to Claims Arising from
Workplace Violence
Paris Ballroom
Speakers:
Robert A. Foster, Jr., Nelson Mullins, Riley & Scarborough, LLP, Columbia, SC
Michael A. Hodge, Michael A. Hodge and Associates, LLC, Atlanta, GA
Jeremy A. Ireland, Employment Law Group, FedEx Express, Memphis, TN
Summary: Discover training and other policy measures a company can take to minimize
workplace violence stemming from disgruntled employees, unhappy family members of
employees, and third-party crimes.

8:45 – 9:45 AM
Employment Law: The National Labor Relations Board and the New Administration
Paris Ballroom
Speakers:
Harry I. Johnson, III, Morgan, Lewis & Bockius LLP, Santa Monica, CA
Philip A. Miscimarra, National Labor Relations Board, Washington D.C.
Summary: Appointed to the NLRB in 2013 and recently appointed Chairman by President
Trump, Philip Miscimarra will offer a rare insight into recent Board decisions impacting
employers.
9:45 – 10:00 AM
BREAK
Paris Foyer
10:00 – 11:00 AM
Employment Law: Within the Corporation
Paris Ballroom
Moderator:
Paul M. Finamore, Niles, Barton & Wilmer, Baltimore, MD
Speakers:
Daniel C. Gerhan, Boston Scientific, Marlborough, MA
Barak Babcock, FedEx Ground, Pittsburgh, PA
Michele Ballard Miller, Miller Law Group, Los Angeles, CA
Summary: From fair pay audits to background checks, this panel will explore employment law
compliance trends impacting corporate law departments and discuss best practices for
minimizing risk.
11:00 – 12:00 PM
Ethics: Navigating the Minefields
Paris Ballroom
Moderator:
Heidi G. Goebel, Goebel Anderson, P.C., Salt Lake City, UT
Panelists:
Marc A. Polk, Senior Litigation Counsel, Stryker Corporation, Allendale, NJ
Jody S. Riger, Sun Chemical Corporation Parsippany, NJ
Summary: The solutions to ethical dilemmas plaguing in-house counsel.

SUNDAY, SEPTEMBER 17, 2017
3:00 PM - 4:00 PM
MANAGING E-DISCOVERY IN THE WAKE OF
RECENT RULE AMENDMENTS
Speakers:
Danielle Foster-Smith
Keith Leluga

Cautious Optimism as the “New” E-Discovery Rules Begin to Gain Traction
By – John J. Jablonski, Michael D. Shalhoub, Danielle Foster-Smith and Keith DeLuga
The “new” E-Discovery amendments to the Federal Rules of Civil Procedure went into
effect in December 2015 – we are now almost two years out.1 While old judicial habits die hard,
some recent decisions suggest reason for cautious optimism.
The new Rules resulted in two significant changes.2 First, the scope of discovery was
narrowed by an amendment to Rule 26(b)(1). This is no minor tweak. It is designed to
significantly reduce discovery costs and focus the parties on the merits of a case. Second, a new
Rule 37(e) expressly swept away inconsistent federal spoliation decisions involving the failure to
preserve electronically stored information (ESI). Creation of a rules-based spoliation standard
also marks a major shift. The new framework of Rule 37(e) replaces spoliation case law that
relied on courts’ inherent powers to sanction parties for lost or destroyed ESI. A significant
addition to Rule 37(e) prohibits sanctions when ESI is lost despite the use of reasonable steps
during preservation.
Some courts are starting to apply the express intent and language of the new Rules
adeptly.
Narrower “Scope of Discovery” Explained
New Rule 26(b)(1) limits discovery to matters that are “relevant to any party’s claim or
defense.” Gone is the premise that any discovery is allowed so long as it is “reasonably
calculated to lead to the discovery of admissible evidence.” This change limits the proper focus
of discovery to the claims and defenses in the litigation.3 While there has been some “resistance”
in the courts to this new discovery standard, other courts are beginning to apply it.
The former Chair of the Advisory Committee on Federal Rules that drafted new Rule
26(b)(1), Federal District Court Judge David G. Campbell, wrote in an opinion that “[o]ld habits
die hard” while citing to seven cases “last month alone” that relied on deleted language to define
the scope of discovery.5 4To drive home the importance of the change, Judge Campbell cited the
Rules Enabling Act, explaining how the 2015 amendment abrogated cases applying prior
versions of Rule 26(b) (1).5 The test for relevancy is whether evidence is “relevant to any party’s
claim or defense,” not whether it is “reasonably calculated to lead to admissible evidence.”6
Getting Closer Despite Oppenheimer
A good read in this area is Cole’s Wexford Hotel, Inc. v. Highmark Inc.7 The opinion
tracks Rule 26 from its inception in 1937 through all subsequent amendments (an exhaustive list
of changes) to new Rule 26(b)(1). The court traces this long path to hold: “[I]t would be
inappropriate to continue to cite to Oppenheimer for the purpose of construing the scope of
discovery under amended Rule 26(b)(1).”8 The court ultimately rejected the magistrate judge’s
broad recommended scope of discovery, because “the scope of discovery is limited to matter that
is relevant to claims or defenses and is proportional to the needs of a case.”9 See also,
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Przybylska v. Nine West Holdings, Inc.,10 where the court made clear that while discovery sought
may not need to be admissible, it must be relevant.
Some courts have opted for an easier path, simply deleting the offending “reasonably
calculated” language criticized in Cole’s Wexford Hotel, yet quoting the 40-year-old analysis set
forth by the US Supreme Court in Oppenheimer Fund, Inc. v. Sanders11 to improperly describe a
very broad scope of discovery.12 While this approach may seem better, as pointed out in Cole’s
Wexford Hotel, reliance on Oppenheimer to define the scope of discovery is misplaced.
Still other courts, while paying lip-service to the new discoverability standard, appear to
apply the old standard. In Williams v. City of Milwaukee, a case involving allegations of a
persistent pattern of police use of excessive force,13 the court permitted seemingly irrelevant
disclosure (while pointing out its tenuousness) because of the fact that the rules still do not
require discovery sought to be admissible evidence. While not an ESI specific case, it is
illustrative of some courts’ reluctance to apply the actual intent of the new rules.
The circuit courts are well aware of the new rules and their potential impact on prior
precedent, even if at times counsel does not address the issue. In a very recent case, the Federal
Circuit Court of Appeals noted in a footnote “Although neither party addressed this issue,
Residential Funding may have been superseded in part by the 2015 Amendment to the Federal
Rule of Civil Procedure Rule 37(e). As the Advisory Committee Notes to the rule state, the new
Rule 37(e) “rejects cases such as Residential Funding ... that authorize the giving of adverseinference instructions on a finding of negligence or gross negligence.” Rule 37(e), however, only
applies to sanctions based on a party's “failure to preserve electronically stored information.””.
Still the court observes that “[f]or sanctions based on other discovery misconduct, Residential
Funding remains good law in the Second Circuit.” Regeneron Pharmaceuticals Inc. v. Merus
N.V. 14
It will take time and effort and persistence to get uniform application of the new rules
limiting the extent of permitted disclosure.
Courts Starting to Apply Proportionality Requirements
The new scope of discovery permits discovery of any non-privileged matter that is both
relevant and proportional to the needs of a case.15 “Proportionality” factors are now directly in
Rule 26(b)(1).
In First Niagara Risk Management v. Folino, the court listed the factors from the Rule
(adding numbers to help): “(1) the importance of the issues at stake, (2) the amount in
controversy, (3) the parties’ relative access to information, (4) the parties’ resources, (5) the
importance of discovery in resolving the issues, and (6) whether the burden or expense of
discovery outweighs its likely benefits.”16 Following an analysis of each factor, the court
permitted expansive, but proportional, discovery in a business dispute.

2
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Following an analysis of some of the proportionality factors, the In Re Baird court held
that wide ranging discovery of communications with foreign regulators was too burdensome and
therefore not proportional in light of extensive discovery already conducted involving
communications with US regulators.17 The court in FTC v. DIRECTV relied on the spirit of
proportionality rather than a six-factor analysis to limit discovery against the Federal Trade
Commission (limiting ESI production to sampling rather than full-scale production). The court
held that the parties and the court have a collective responsibility to consider the factors bearing
on proportionality before propounding discovery requests, issuing responses and objections, or
raising discovery disputes before the courts.18 The court in the Samsung Electronics case
(discussed below) makes a similar observation.
The first federal court of appeals to cite proportionality under new Rule 26(b)(1) did so in
the context of reversing the denial of a motion to amend a complaint. In United States ex rel.
Customs Fraud Investigations, LLC v. Victaulic Co. the US Court of Appeals for the Third
Circuit cited to proportionality as guidance for avoiding excessive expense and difficulty during
potentially complex discovery.19 Quoting Chief Justice Roberts’s 2015 Year-End Report on the
Federal Judiciary, the court said “the key here is careful and realistic assessment of actual
need.”20
Who has the burden? The party seeking discovery or the party resisting it? In Samsung
Electronics America Inc. v. Chung, 21the court spends some time discussing this concept.
Ultimately, it concludes that the new rules do not change existing law placing the burden on the
party resisting disclosure. A party “a party seeking to resist discovery on these grounds still
bears the burden of making a specific objection and showing that the discovery fails the
proportionality calculation mandated by Federal Rule of Civil Procedure 26(b) by coming
forward with specific information to address—insofar as that information is available to it—the
importance of the issues at stake in the action, the amount in controversy, the parties' relative
access to relevant information, the parties' resources, the importance of the discovery in
resolving the issues, and whether the burden or expense of the proposed discovery outweighs its
likely benefit.” The Samsung court allows that, in opposition to such a showing “The party
seeking discovery, to prevail on a motion to compel, may well need to make its own showing of
many or all of the proportionality factors, including the importance of the issues at stake in the
action, the amount in controversy, the parties' relative access to relevant information, the parties'
resources, and the importance of the discovery in resolving the issues, in opposition to the
resisting party's showing.”
Restructured Rule 37(e) Gains Ground
New Rule 37(e) was honored in the breach at the start of 2016.22 In the second half of the
year, and through this year, the courts have begun to embrace the step-by-step analysis required
by the new Rule. Some courts developed a detailed analytical framework to determine if Rule
37(e)(1) or (2) applies and whether sanctions are warranted. In Richard v. Inland Dredging, the
court analyzed four predicate elements before considering sanctions: “(a) the existence of ESI of
a type that should have been preserved; (b) ESI is lost; (c) the loss results from a party’s failure
to take reasonable steps to preserve it; and (d) it cannot be restored or replaced through
additional discovery.”23 The court held that inaccuracies regarding evidence were cured and not
3
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made with the intent to deprive. In another example, Staller v. QVC, plaintiff failed to establish
that some ESI was lost, so sanctions could not be considered.24 In Taylor v. Ethicon, lost ESI
was mostly replaced and therefore the court found that there was no prejudice.25 Even where the
four elements have been established, the absence of prejudice will prevent sanctions.
A stark example is GE Netcom v. Plantronics.26 The court directly analyzed whether
“reasonable steps” were taken to preserve relevant evidence. The court held that Plantronics did
not take reasonable steps, despite issuing multiple litigation holds, conducting training regarding
litigation holds, and responding promptly once Plantronics learned a key employee deleted
thousands of emails.27 Key preservation failures included the head of sales asking others to
delete emails, the timing of the requests in relation to discovery demands, and defendant’s failure
to take reasonable steps to restore deleted ESI once the deletions were discovered. The deleted
emails were central to the case, causing prejudice that could not be cured by lesser measures. The
court awarded a monetary sanction of $3,000,000, but felt this did not cure defendant’s
misconduct. Applying 37(e)(2), the court held defendant acted with “the intent to deprive”
plaintiff of the use of the emails in the litigation and awarded an adverse inference charge.
Defendant’s litigation tactics of obfuscating the deletion of emails was relied upon, in part, to
establish defendant’s intent.
Litigation tactics were also held to support the requisite “intent to deprive” necessary to
allow the harshest sanction pursuant to 37(e)(2)(C) in Global Material Technologies v. Dazheng
Metal Fibre.28 The court granted a default judgment because, among other preservation failures,
defendants played games during a Rule 30(b)(6) deposition and told “lies” during representations
to the court about connections to a third-party entity. “Default judgement is strong medicine for
discovery abuse.” The court found that the conduct of the defendant satisfied this high standard
– “The defendants lied. Their dishonesty leads me to conclude [that they acted deliberately and
willfully]… [and the fact that the defendants] were acting in bad faith is further demonstrated by
their stubborn failure to comply with their 30(b)(6) obligations …” Clearly the court considered
the ESI failures, but was concerned with the overall conduct of the defendants in granting a
default judgment.
Renewed Emphasis on Trigger Events
Rule 37(e) does not apply when there is no duty to preserve, and there can be no
sanctions for a failure to preserve. As a result, the date the duty to preserve is triggered is being
emphasized. For example, in First American Title Insurance v. Northwest Title Insurance, the
court held that the contentious establishment of a competing company by former employees was
insufficient to trigger the duty to preserve.29 In Terral v. Ducote, an altercation, without a
corresponding grievance by a prisoner, was insufficient to trigger the duty to preserve.30
Depending on the sophistication of a given party, the trigger event and duty to retain may be
different.
Conclusion
Recent decisions reflect that some courts are using the new Rules as intended. A few
judges are doing their best to demonstrate proper methods of analysis and to dissuade their
4
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colleagues from citing to case law rendered inapplicable by the new Rules. While these efforts
are giving the new Rules some traction, practitioners must remain diligent in reminding their
presiding trial court judges that new Rules are in effect, and parties that are on the losing side of
courts’ reliance on old discovery principles will need to appeal those defeats to federal courts of
appeals.
1

FED. R. Civ. P. 26(b)(1) and 37(e).
Chief Justice John Roberts, 2015 Year-End Report on the Federal Judiciary, available
http://www.supremecourt. gov/publicinfo/ year-end/2015year-endreport.pdf.
3
FED. R. Civ. P. 26(b)(1), Committee Note (“The ‘reasonably calculated’ phrase has continued
to create problems, however, and is removed by these amendments. It is replaced by the direct
statement that ‘Information within this scope of discovery need not be admissible in evidence to
be discoverable.’ Discovery of non-privileged information not admissible in evidence remains
available so long as it is otherwise within the scope of discovery.”)
4
In Re: Baird IVC Filters Products Liability Litigation, 2016 U.S. Dist. LEXIS 126448, at *122123, n.1 (D. Ariz. Sept. 16, 2016) (Campbell, J.) (collecting cases).
5
Id. at *123.
6
Ibid.
7
Cole’s Wexford Hotel, Inc. v. Highmark Inc., 2016 U.S. Dist. LEXIS 127793, at *16-34 (W.D.
Pa. Sept. 20, 2016).
8
Id. at *34.
9
Ibid.
10
2017 WL 626776 (D.N.J. 2017.
11
437 U.S. 340 (1978).
12
Mortgage Resolution Servicing, LLC v. JPMorgan Chase Bank, N.A., 2016 U.S. Dist. LEXIS
91570, at *9 (S.D.N.Y. July 14, 2016), quoting Oppenheimer Fund, Inc., 437 U.S. at 351 and
Scribner v. Ocean State Jobbers, Inc., 2016 U.S. Dist. LEXIS 124645 (D. Conn. Sept. 14, 2016).
13
Slip Copy2017 WL 1102723 (ED Wisc. 2017).
14
--- F.3d ----2017 WL 3184400 2017.
15
FED. R. Civ. P. 26(b)(1).
16
2016 U.S. Dist. LEXIS 106094, at *11 (E.D. Pa. Aug. 11, 2016).
17
2016 U.S. Dist. LEXIS 126448, at *130.
18
FTC v. DIRECTV, Inc., 2016 U.S. Dist. LEXIS 75480 (N.D. Cal. June 9, 2016).
19
839 F.3d 242 (3d Cir. 2016).
20
Ibid.
21
2017 WL 896897, ___ FRD ___ (WD Texas, 2017).
22
Jablonski, supra note 4 at 4 (reporting “some courts are ignoring the clear language of the new
rule and are employing ‘inherent authority’ to impose sanctions for conduct that is clearly
governed by new Rule 37(e)....”).
23
2016 U.S. Dist. LEXIS 134859, at *9-10 (W.D. La. Sept. 29, 2016); see also Konica Minolta
Bus. Solutions, U.S.A., Inc. v. Lowery Corp., 2016 U.S. Dist. LEXIS 117120 (E.D. Mich. Aug.
31, 2016) (although four predicate elements were established, more discovery was necessary to
determine if reasonable steps had been taken to preserve).
24
2016 U.S. Dist. LEXIS 99236, at *13-14 (E.D. Pa. July 29, 2016).
25
2016 U.S. Dist. LEXIS 138884 (S.D. W.Va. Oct. 6, 2016).
2

5
7242001.1

2016 U.S. Dist. LEXIS 93299 (D. Del. July 12, 2016).
Id. at *20-24.
28
2016 U.S. Dist. LEXIS 123780, at *34-36 (N.D. Ill. Sept. 13, 2016).
29
2016 U.S. Dist. LEXIS 118377, at *7 (D. Utah Aug. 31, 2016).
30
2016 U.S. Dist. LEXIS 127498 (W.D. La. Sept. 19, 2016).
26

27

6
7242001.1

SUNDAY, SEPTEMBER 17, 2017
4:00 PM - 5:00 PM
DIVERSITY IN THE FIRST CHAIR
Speakers:
Hon. Cynthia M. Rufe
Alan Bryan
Connie A. Matteo,
Roberta D. Liebenberg

American Bar Association
August 1, 2015

www.ambar.org/FirstChairs

First-ever Empirical Study
uLead
uIn

counsel

civil and criminal cases

uParties
uClients
uPractice

settings

1

Women In The Judiciary

u36%

of Federal Appellate Judges
(only 12 of whom are women of
color)
u33% of Federal District Court Judges
u35% of State Appeals Judges
u31% of All State Judges

2

First Chair at Trial In Civil
Cases: Gender Effect
u

76% of lead counsel were men

u

59% of civil cases had men as lead
counsel for both plaintiff and
defendant

u

87% of lead counsel in class actions
were men (71% of class actions had
men as lead counsel for both
plaintiff and defendant).

3

Under-representation of Women in
Lead Counsel Roles in Important Civil Practice Areas
• Women lag behind as lead counsel in areas of practice that are
the biggest dollar cases.
• In contrast, women appear more frequently as lead counsel in
real property, prisoner rights, social security, civil rights and
defense of pro se cases.
Percentage of Lead Counsel Who Were Women
Intellectual Property Rights

23%

Labor

22%

Torts

21%

Contracts

15%

4

Participation of Women as Lead Counsel Varies
By Type of Client in Civil Cases
• Significantly, women lawyers representing federal, state or
local governments were more likely to serve as lead counsel
than women representing businesses or individuals.
Percentage of Lead Counsel Who Were Women
Municipality
State
U.S.
Private Business
Individual

40%
32%
31%
21%
21%

5

Criminal Cases Also Show Gender Gap
u 2/3

of all lawyers appearing as lead
counsel (including both prosecutors and
defense counsel) are men.
Women Lead Counsel in Criminal Cases
69% represent the government
31% represent defendant
Men Lead Counsel in Criminal Cases
34% represent the government
66% represent the defendant

6

Big Picture
u

In both civil and criminal cases, women are
consistently under-represented in lead
counsel positions.

u

The best opportunity for women to serve in
lead counsel roles in both civil and criminal
cases is to represent governmental entities.

u

This study can serve as a research template
for similar studies in other jurisdictions.

7

Subsequent Studies Confirm Findings Of
First Chairs Study
u

“Vying for Lead in the ‘Boys Club’ - - Understanding the
Gender Gap in Multidistrict Litigation Leadership
Appointments” found that from 2011-2016, women
comprised just 15% of court-appointed Lead Counsel or
Executive Committee positions in MDLs; 37% of MDL cases
during that time period had no women at all in leadership
positions. (Sheller Center for Social Justice at Temple
University Beasley School of Law)

u

“If Not Now, When? Achieving Equality for Women
Attorneys in the Courtroom and in ADR” found that
women held just 24.9% of lead counsel roles in
commercial and criminal cases in state and federal cases
in New York during time period studied.
8

Subsequent Studies Confirm Findings Of
First Chairs Study
u

The New York study also found that the most striking
disparity in women’s participation was in complex
commercial cases and “the more complex the case, the
less likely that a woman appeared as lead counsel.” (New
York State Bar Association)

9

Where Will Change Come From?

Law
Schools

Law
Firms
Lawyers

Judges

Clients

10

More information and questions about
the First Chairs at Trial research

Roberta D. Liebenberg
rliebenberg@finekaplan.com
Stephanie Scharf
Sscharf@scharfbanks.com

MONDAY, SEPTEMBER 18, 2017
8:30 AM - 9:30 AM
WHAT CHANGES DO C-SUITE PROFESSIONALS
SEE ON THE HORIZON?
Speakers:
Hank Watkins
Darren McCue
Mark Bartosh
Elizabeth Lorell
Richard Traub

THE FEDERATION OF DEFENSE AND
CORPORATE COUNSEL

14TH ANNUAL CORPORATE COUNSEL
SYMPOSIUM
WHAT CHANGES DO C-SUITE PROFESSIONALS SEE ON THE HORIZON?
Hank Watkins
Darren McCue
Mark Bartosh
Elizabeth Lorell
Richard Traub

1

A NEW WORLD ORDER

ELECTION 2016

TRUMP 303 VS. CLINTON 232
2

CONGRESS

REPUBLICAN

DEMOCRAT

House

239

193

Senate

51

48

3

Impact of the Current Political Climate
1. Dysfunctional Government
2. Deregulation
3. Healthcare
4. Taxes
5. Man-made and Natural Disasters
6. Employment and Brain Drain/Talent Pool
7. Artificial Intelligence
8. Immigration
9. Climate Change
4

lloyds.com/cityriskindex

6

P/C Insurance Industry ROE by
Presidential Administration, 1950-2015*
Carter
Reagan II
Obama II
Nixon
Clinton I
G.H.W. Bush
G.W. Bush II
Clinton II
Reagan I
Nixon/Ford
Truman
Eisenhower I
Eisenhower II
G.W. Bush I
Obama I
Johnson
Kennedy/Johnson

0%

16.43%
15.10%
8.93%
8.93%

OVERALL RECORD:
1950-2015*
Democrats 7.72%
Republicans 7.85%

8.65%
8.35%
8.33%
7.98%
7.68%
6.98%
6.97%

Party of President has
marginal bearing on
profitability of P/C
insurance industry

5.43%
5.03%
4.83%
4.68%
4.43%
3.55%

2%

4%

6%

8%

10%

*Truman administration ROE of 6.97% based on 3 years only, 1950-52;.
Source: Insurance Information Institute

12%

14%

16%

18%

Changing Face of Natural Catastrophes in North America
•
•
•
•
•

Deregulation
Man-made vs. Natural
Are disasters good for the economy?
How do businesses respond to the interruption that will most assuredly follow
recent disasters?
How do we adapt?

15

ARTIFICIAL INTELLIGENCE/CYBER
I

16

LACK OF TALENT POOL
• Degrees without promise
• Enormous debt
• Immigration

17

THE BRIGHT SIDE
1. The Rise of the Hero
2. Extraordinary Resilience
3. Unprecedented Federal and Local Coordination
4. Nothing gets people to respond like a good disaster

18
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WHAT TO DO WHEN THE FEDS KNOCK ON YOUR DOOR:
COMPLIANCE, RESPONSE AND PREVENTION
Speakers:
Taylor Aspinwall
Linda Dale Hoffa
Nancy R. Peterson
David S. Weinstein

What to do when the Feds knock on your door:
Compliance, Response and Prevention
Reviewing the Essentials of In-House Compliance
Programs, Employee Conduct and
Maintaining Open Lines of Communication
With the Government

David S. Weinstein, Hinshaw & Culbertson LLP
Linda Dale Hoffa, Dilworth Paxson LLP
Nancy R. Peterson, Allied Universal Security Services
M. Taylor Aspinwall, AUSA, USAO EDPA

Overview
Factors Considered for Enforcement
Compliance – Effective Internal Controls
Employee Conduct
Red Flags
The Government as an Ally and not a Foe
Voluntary Disclosure
Deferred Prosecution Agreements

Factors Considered for
Enforcement
Principles of Federal
Prosecution of Business
Organizations
No single overriding
factor
Existence and
implementation of a
company’s compliance
program
Cooperation

Compliance:
Effective Internal Controls

An articulate and visible corporate policy regarding general
compliance program(s)
The program(s) should be designed to prevent and detect
A strong, explicit and visible support and commitment from senior
management to the company's compliance program(s)
Compliance with the program(s) at all levels of the company
Oversight of the program(s) is/are the duty of one or more senior
corporate officers

Effective Internal Controls
Continued
Periodic communication and documented training for all
levels of the company regarding the company’s
compliance program(s)
Appropriate disciplinary procedures to address noncompliance at all levels of the company
Effective procedures for providing guidance and advice
that is available at all times and at all levels of the
company and its partners

Effective Internal Controls
Continued
Appropriate action taken in response to reports
of violations of the program(s)
Periodic review of the program(s) designed to
evaluate and improve the measures that are
already in place.

Red Flags

Inordinately large numbers of “standard” or “medium” risk customers
Failure to update standards used to trigger automated monitoring
Failure of compliance program officers to monitor public advisories
Failure to re-evaluate staffing needs
Lack of control in terminating accounts with documented suspicious
activity
Ineffective system for sharing information among affiliates

Voluntary Disclosure
Considerations

Clarity of the violation
Nature and severity of the violation
The need to bring finality to potential exposure
Probability of an independent DOJ discovery of the
violation
Prospect of adverse publicity from the disclosure
Exposure to investigation by other governments or
entities

Hiram Overworked and His
Circumvention of Licensing
Requirements for Export of
Company A’s Products

v Company A is a manufacturer and supplier

of technology products with both domestic
and foreign customers.
v Many of their products are classified under
Export Control Classification Number
(ECCN) 3A001, and require a license for
export to most destinations outside of
Europe
v Their products are controlled for National
Security reasons, and have application in
military systems. Company A is familiar
with export compliance, has undergone
extensive training.

v Company A’s corporate counsel learned that

an employee, Hiram Overworked, may have
committed violations of the Export
Administration Regulations.
v Overworked served as Export Coordinator for
the company with responsibility for obtaining
licenses to authorize export of 3A001
amplifiers as well as items subject to the ITAR
controls.
v Overworked had completed extensive export
compliance training, and had filed export
license applications or other requests with
DOC on numerous occasions.

v Corporate counsel retained Law Firm ABC

which conducted an internal investigation.
v During that investigation, Overworked
admitted that he altered invoices and shipping
documents to conceal the correct
classification of Company A’s products to be
exported so that they would be shipped
without the required licenses, listed false
license numbers on export paperwork for
International Traffic in Arms Regulations
(“ITAR”) shipments, and lied to fellow
employees about the status and existence of
export licenses.

v Overworked said he was "too busy" to obtain

the licenses. Additionally, many of the export
license applications he did submit were
never approved, or were "returned without
action," most likely for failure to properly
apply.
v Company A’s subsequent review determined
that Overworked’s actions resulted in at least
80 unlicensed exports of national security
sensitive items to destinations including
China, Pakistan, Taiwan, Thailand, Turkey,
and other countries over the last three years.
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CRISES MANAGEMENT: THE CORPORATE RESPONSE
Speakers:
Marilyn F. Sherron
Sheryl Willert

Before The Facade Falls Off:

Effective Tools For Limiting Liability
And Managing Corporate Crisis
Sheryl J. Willert, Esq.

Member - Williams, Kastner & Gibbs PLLC
Seattle, Portland, Sitka

Marilyn F. Sherron

AVP - Senior Legal
Counsel, AT&T Seattle

FDCC Corporate Counsel Symposium
September 18, 2017

Equifax Breach

Cyber breach at Equifax could affect
143M U.S. consumers (USA TODAY)

Equifax Breach:

Is it the biggest data breach? (USA TODAY)
What was stolen?
•
•
•
•
•
•

NAMES
BIRTHDATES
SOCIAL SECURITY NUMBERS
DRIVERS LICENSES
ADDRESSES
CREDIT CARD INFORMATION

Equifax Initial Response
Announced breach one month after discovery
Offered one-year of free credit monitoring, but
customers then lose their right to jury trial
Equifax executives sold $1.8 million in stock
before disclosure

Equifax Fallout
Public outcry from consumers/congress/state
attorney generals
Stock dropped as much as 25% as of 9/12/2017
Free credit monitoring lawsuits
Director of IT and Director of Security “Retired”

An Ounce of Prevention

Having an Enterprise Risk Management Plan in Place
Plan early and often
Buy off by management and the Board of Directors is a must!
Comply consistently from the top down
Do what is best for the company
Communicate early and often
Consult with legal counsel BEFORE acting or speaking
Consult with law enforcement
Put crisis team through media training

Educate, Investigate and Remediate
Internal policies and training
Investigate complaints
Treat everyone in a fair and objective manner
Thoughtful selection of investigator
Take appropriate actions: legal and otherwise

Bad Implementation

Subway’s Response
“We no longer have a relationship with Jared and
have no further comment.”
Subway tweet – “This does not reflect our brand
values.”

Jared’s Fallout
Subway is privately held and doesn't publicly report its financial results.
But average annual sales at U.S. Subway locations fell 3 percent last
year, according to industry tracker Technomic. That was the first decline
since 2006.” Subway's latest challenge: Getting out from Jared's
shadow.
The downfall of Subway spokesman Jared Fogle has had a
significant impact on the reputation of the sandwich giant, according
to a new report from a reputation consulting firm. The report from The
Reputation Institute found that between the first and third quarters this
year, Subway’s reputation score fell 6 points, from 77 to 71. In other
words: Its score fell from nearly excellent to slightly above average.

Good Implementation

Uber
Problem

• Sexual Harassment
• Drug use at retreat
• Dash Cam Video of CEO yelling
at Uber Driver
• Theft of Technology from Google

Response

• CEO Leave of Absence
• Eric Holder hired to Investigate

Result

• Finding of a culture of debauchery
• As a result of the scandal, Uber lost
$708,000,000 in the first three
months of 2017

Effect
• 20 employees terminated
• CEO resigned in June, 2017
• Revenue on the upswing

And Be Brave!

Crisis And Image Management
Leadership Team
Legal counsel
Human resources
Technology specialist
Public relations specialist
Senior officer in company
An individual with institutional memory

The Message
Manage the message
• Be honest-what you know and don’t yet know
• Be prompt but accurate
• Use images to your advantage in telling the story
• Get a jump on social media
• Express compassion for the injuries/insults
• Get a jump on social media but don’t be percipitous

Managing and Crafting the Internal Message
Identify your leader and keep the leader Visible
Internal message must preempt external bad press
Employees ARE part of the solution
Communicate the positive
Acknowledge those who help get through the crisis
Tell the truth! If you can’t, don’t say anything

Objective Of External Message
Company took allegations seriously and acted
upon results of investigation
Company had procedures in place and followed
them
Company encouraged internal reporting of
misconduct and responded
Bad actor was not representing company's
interests, values, brand, etc.

The Messenger
Selection is an art, not science
Power and politics must not prevail
Avoid use of legal counsel
Include the person with knowledge of the subject
matter
Speaker must be available and stay current
Conveys message of empathy but not self pity

The Messenger- Who NOT To Select
Speaking agent for company
In house counsel
Outside counsel
Corporate CEO?

The Messenger's Job
Manage the image of the company
•
•
•
•
•
•
•
•
•
•

Photographs
Videos
Camera footage
Television ads
Product literature
Tweets and other social media
Emails
Texts
Internal memorandum
Communications to employees

Internal Messaging
Written communications
Large group meetings
Focus groups
Mine the diversity of thoughts and reactions

Putting It All Together
Messenger must:
•
•
•
•
•
•
•
•
•
•
•
•

Speak clearly and calmly
Maintain good eye contact
Rehearse so message is natural, not PR speak
Be consistent
Explain what message is and was
Set the scope for the message
Control the message
Refrain from commenting on conjecture
Acknowledge and thank your allies
When appropriate, compliment with an expert on subject matter
Be available and use only one messenger if possible
Know your spokesperson

Result of Not Crafting the Message
Words were used against him
Seattle Times used his own words against him to
get records from the State of Oregon
New allegations of sex abuse from his cousin
surfaced

Why Care?

In case you haven’t been listening
…it’s all about the headlines

“A Picture is worth ten thousand
words.” Fred R. Barnard
So….

You better look the part!
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SUCCESSFUL MANAGEMENT OF THE IN-HOUSE
COUNSEL AND LAW FIRM PARTNER RELATIONSHIP
Speakers:
John Mellen
Cindy J. Williams
Clinton W. Thute

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  In	
  House	
  Counsel	
  and	
  Outside	
  Counsel	
  Relationships	
  and	
  How	
  They	
  Can	
  Ideally	
  Work	
  
	
  
As	
  attorneys	
  we	
  all	
  come	
  from	
  different	
  backgrounds,	
  different	
  law	
  schools	
  and	
  have	
  practiced	
  in	
  
different	
  disciplines	
  .	
  We	
  have	
  different	
  personal	
  and	
  professional	
  experiences,	
  and	
  live	
  in	
  different	
  
regions	
  of	
  the	
  country.	
  Our	
  values,	
  mores	
  and	
  priorities	
  are	
  varied	
  and	
  our	
  goals,	
  both	
  personal	
  and	
  
professional	
  are	
  very	
  diverse.	
  What	
  joins	
  us	
  however,	
  is	
  a	
  legal	
  education	
  that	
  fosters	
  our	
  abilities	
  to	
  
write,	
  speak	
  and	
  advocate	
  on	
  behalf	
  of	
  our	
  companies	
  and/	
  or	
  our	
  clients	
  in	
  a	
  manner	
  which	
  reflects	
  the	
  
training	
  and	
  philosophy	
  we	
  currently	
  adopt.	
  What	
  further	
  links	
  us	
  is	
  our	
  service	
  to	
  the	
  profession	
  and	
  
our	
  ideals	
  in	
  serving	
  those	
  who	
  count	
  on	
  us	
  the	
  most.	
  
As	
  we	
  either	
  embark	
  or	
  continue	
  in	
  our	
  respective	
  roles,	
  we	
  must	
  adapt	
  to	
  many	
  different	
  situations	
  and	
  
show	
  a	
  nimble	
  ability	
  to	
  quickly	
  shift	
  in	
  how	
  we	
  act.	
  Many	
  of	
  the	
  necessary	
  qualities	
  to	
  succeed	
  are	
  
learned	
  through	
  experience,	
  some	
  are	
  instinctive.	
  Our	
  ideal	
  performance	
  will	
  focus	
  on	
  an	
  ability	
  we	
  have	
  
been	
  coached	
  on	
  and	
  is	
  stressed	
  in	
  all	
  aspects	
  of	
  our	
  life…communication.	
  
As	
  in	
  house	
  counsel,	
  it	
  is	
  often	
  the	
  responsibility	
  of	
  an	
  individual	
  or	
  a	
  team	
  so	
  serve	
  as	
  the	
  legal	
  
guardians	
  of	
  varied	
  aspects	
  of	
  the	
  company	
  who	
  employs	
  them.	
  Whether	
  it	
  is	
  a	
  small	
  business	
  owner	
  or	
  
a	
  multinational	
  conglomerate,	
  attorneys	
  are	
  charged	
  with	
  safe	
  guarding	
  the	
  diverse	
  and	
  wide	
  ranging	
  
interests	
  of	
  their	
  employer.	
  Unfortunately,	
  there	
  is	
  often	
  not	
  enough	
  resources	
  nor	
  hours	
  in	
  the	
  day	
  to	
  
fully	
  and	
  properly	
  perform	
  all	
  the	
  duties	
  that	
  may	
  arise.	
  Thus,	
  there	
  becomes	
  a	
  need	
  to	
  engage	
  outside	
  
counsel.	
  
Whether	
  that	
  counsel	
  is	
  a	
  small	
  firm	
  in	
  the	
  hills	
  of	
  Kentucky,	
  or	
  a	
  national	
  firm	
  in	
  New	
  York,	
  they	
  have	
  a	
  
mission.	
  That	
  mission	
  is	
  to	
  represent	
  their	
  client	
  and	
  often	
  times	
  work	
  with	
  its	
  principal	
  or	
  in	
  house	
  legal	
  	
  
counsel	
  in	
  solving	
  the	
  problem	
  and	
  doing	
  so	
  successfully,	
  for	
  the	
  benefit	
  of	
  their	
  client.	
  The	
  goal	
  for	
  both	
  
in	
  house	
  and	
  retained	
  counsel	
  is	
  likely	
  the	
  same.	
  The	
  methods	
  in	
  getting	
  there	
  may	
  be	
  seen	
  through	
  
different	
  lenses	
  by	
  those	
  involved.	
  How	
  those	
  approaches	
  can	
  be	
  reconciled	
  is	
  what	
  is	
  examined	
  herein.	
  
When	
  an	
  outside	
  firm	
  is	
  retained,	
  whether	
  it	
  be	
  on	
  a	
  one	
  time	
  basis	
  or	
  for	
  all	
  legal	
  work	
  of	
  a	
  company,	
  
clear	
  expectations	
  need	
  to	
  be	
  set	
  on	
  behalf	
  of	
  both	
  parties.	
  What	
  is	
  the	
  desired	
  outcome	
  from	
  the	
  
assignment?	
  What	
  is	
  the	
  goal?	
  What	
  are	
  the	
  tools	
  and	
  resources	
  needed	
  to	
  accomplish	
  that	
  goal,	
  and	
  at	
  
what	
  cost?	
  How	
  will	
  the	
  project	
  be	
  staffed?	
  	
  How	
  frequent	
  and	
  what	
  type	
  of	
  reporting	
  to	
  the	
  client	
  or	
  in	
  
house	
  counsel	
  is	
  appropriate	
  or	
  required?	
  There	
  should	
  be	
  no	
  secrets.	
  Transparency	
  and	
  openness	
  in	
  
communication	
  between	
  an	
  in	
  house	
  counsel	
  and	
  panel	
  counsel	
  is	
  non-‐negotiable.	
  It	
  is	
  a	
  requirement	
  of	
  
the	
  relationship.	
  
Most	
  cases	
  have	
  their	
  peaks	
  and	
  valleys.	
  One	
  should	
  never	
  get	
  too	
  high	
  nor	
  too	
  low	
  during	
  the	
  pendency	
  
of	
  an	
  assignment.	
  Further,	
  only	
  in	
  rare	
  cases	
  should	
  there	
  be	
  surprises.	
  Proper	
  analysis	
  both	
  by	
  in	
  house	
  
and	
  panel	
  counsel	
  should	
  be	
  part	
  of	
  the	
  discussion	
  of	
  the	
  goal	
  of	
  the	
  case	
  and	
  the	
  ultimate	
  solution.	
  If	
  
both	
  do	
  not	
  anticipate	
  what	
  their	
  adversary	
  may	
  or	
  may	
  not	
  do,	
  then	
  they	
  are	
  not	
  working	
  in	
  concert	
  to	
  
allow	
  the	
  best	
  chance	
  for	
  success.	
  
Each	
  participant,	
  while	
  working	
  as	
  a	
  team	
  must	
  also	
  not	
  be	
  afraid	
  to	
  question	
  the	
  reasoning	
  for	
  a	
  
recommendation	
  or	
  a	
  strategy.	
  “Why	
  do	
  we	
  need	
  to	
  do	
  that?”	
  and	
  “why	
  will	
  it	
  cost	
  that	
  much?”	
  should	
  
be	
  questions	
  asked	
  early	
  and	
  often.	
  To	
  insure	
  the	
  parties	
  are	
  on	
  the	
  same	
  page	
  and	
  each	
  takes	
  
ownership	
  of	
  the	
  strategy	
  and	
  steps	
  involved	
  therein	
  promotes	
  unity	
  and	
  trust,	
  especially	
  when	
  the	
  

potential	
  consequences	
  of	
  each	
  may	
  ultimately	
  not	
  result	
  in	
  the	
  desired	
  outcome.	
  It	
  is	
  much	
  better	
  to	
  be	
  
able	
  to	
  say	
  we	
  knew	
  that	
  was	
  a	
  possibility	
  and	
  we	
  agreed	
  on	
  what	
  we	
  were	
  going	
  to	
  do	
  than	
  be	
  a	
  
coward	
  and	
  look	
  to	
  play	
  the	
  blame	
  game.	
  
The	
  litigation	
  process	
  is	
  one	
  that	
  can	
  be	
  long	
  and	
  often	
  times	
  frustrating.	
  Managing	
  that	
  frustration	
  is	
  
something	
  those	
  from	
  both	
  aspects	
  need	
  to	
  do.	
  Again,	
  this	
  goes	
  to	
  the	
  heart	
  of	
  communication.	
  Not	
  by	
  
e-‐mail	
  or	
  social	
  media,	
  but	
  by	
  that	
  thing	
  with	
  numbers	
  on	
  it,	
  the	
  phone,	
  or	
  better	
  yet	
  an	
  in	
  person	
  visit.	
  
No	
  problem	
  is	
  unsolvable	
  if	
  communication	
  is	
  utilized	
  along	
  with	
  perhaps	
  the	
  most	
  important	
  aspect.	
  
Listening.	
  To	
  be	
  able	
  to	
  check	
  ones	
  ego	
  at	
  the	
  door	
  and	
  listen	
  to	
  your	
  client,	
  in	
  house	
  counsel	
  or	
  panel	
  
counsel,	
  not	
  only	
  is	
  wise,	
  but	
  is	
  respectful.	
  It	
  demonstrates	
  how	
  important	
  that	
  other	
  party	
  should	
  be	
  
and	
  is	
  to	
  you,	
  but	
  proves	
  your	
  openness	
  to	
  the	
  business	
  relationship.	
  Frustration	
  and	
  problems	
  are	
  not	
  
solved	
  on	
  either	
  side	
  by	
  talking	
  louder	
  than	
  the	
  other	
  or	
  composing	
  a	
  harsh	
  e-‐mail	
  or	
  text.	
  Composure,	
  
empathy	
  and	
  an	
  open	
  mind	
  are	
  three	
  qualities	
  that	
  both	
  parts	
  of	
  the	
  “team”	
  must	
  practice.	
  
This	
  leads	
  to	
  another	
  important	
  element	
  of	
  the	
  in	
  house	
  and	
  outside	
  counsel	
  relationship.	
  That	
  is	
  
patience.	
  It	
  has	
  been	
  described	
  as	
  a	
  virtue	
  and	
  something	
  that	
  by	
  their	
  nature,	
  attorneys	
  often	
  do	
  not	
  
possess.	
  Perhaps	
  it	
  is	
  the	
  nature	
  of	
  the	
  business,	
  the	
  competitive	
  aspect	
  of	
  the	
  profession	
  or	
  the	
  desire	
  	
  
for	
  instant	
  gratification.	
  Those	
  who	
  will	
  discuss	
  a	
  timeline	
  for	
  action	
  and	
  who	
  will	
  continually	
  talk	
  about	
  
what	
  will	
  be	
  done	
  or	
  happen	
  and	
  when,	
  will	
  likely	
  face	
  less	
  stress	
  and	
  strain	
  on	
  the	
  relationship	
  than	
  
those	
  who	
  do	
  not	
  	
  do	
  what?	
  ???Communicate.	
  
A	
  consistent	
  message	
  is	
  one	
  that	
  needs	
  to	
  be	
  conveyed	
  to	
  the	
  adversary.	
  Depending	
  on	
  the	
  situation	
  
involved	
  there	
  may	
  be	
  situations	
  where	
  the	
  adversary	
  has	
  been	
  told	
  one	
  thing	
  by	
  the	
  in	
  house	
  counsel	
  
or	
  staff	
  and	
  something	
  slightly	
  different	
  by	
  outside	
  counsel.	
  This	
  error,	
  although	
  probably	
  not	
  fatal,	
  can	
  
hamper	
  the	
  credibility	
  of	
  your	
  side	
  and	
  prove	
  embarrassing.	
  One	
  may	
  then	
  observe	
  that	
  there	
  are	
  “too	
  
many	
  cooks	
  in	
  the	
  kitchen”	
  and	
  the	
  inconsistency	
  demonstrates	
  weakness,	
  when	
  you	
  want	
  to	
  always	
  be	
  
acting,	
  negotiating	
  from	
  a	
  position	
  of	
  strength,	
  or	
  at	
  least	
  be	
  creating	
  that	
  perception.	
  One	
  spokes	
  -‐
person	
  and	
  one	
  alone	
  must	
  be	
  in	
  place	
  and	
  the	
  particular	
  stance	
  be	
  known	
  by	
  all	
  at	
  all	
  times.	
  
It	
  was	
  mentioned	
  earlier	
  in	
  this	
  paper	
  that	
  an	
  important	
  priority	
  among	
  the	
  parties	
  is	
  transparency.	
  
Nothing,	
  not	
  documents,	
  not	
  witnesses,	
  not	
  perceived	
  impropriety	
  or	
  conflict	
  should	
  be	
  hidden	
  by	
  or	
  
from	
  either	
  party.	
  Too	
  many	
  cases	
  have	
  blown	
  up	
  because	
  of	
  the	
  lack	
  of	
  disclosure	
  and	
  transparency.	
  
Not	
  only	
  does	
  such	
  conduct	
  harm	
  the	
  case	
  and	
  the	
  company/	
  client,	
  but	
  	
  it	
  may	
  also	
  harm	
  the	
  lawyer’s	
  
reputation	
  and	
  career,	
  whether	
  on	
  the	
  inside	
  or	
  outside.	
  One’s	
  professional	
  career	
  is	
  too	
  valuable	
  to	
  
throw	
  away	
  by	
  unseemly	
  conduct	
  which	
  may	
  be	
  dismissed	
  as	
  inconsequential.	
  We	
  have	
  all	
  taken	
  an	
  
oath	
  of	
  ethics.	
  Nothing	
  destroys	
  a	
  case	
  or	
  relationship	
  faster	
  than	
  ignoring	
  what	
  we	
  are	
  bound	
  to	
  do.	
  
How	
  does	
  one	
  face	
  the	
  situation	
  when	
  the	
  in	
  house	
  and	
  panel	
  counsel	
  relationship	
  seems	
  to	
  have	
  run	
  its	
  
course?	
  Although	
  it	
  happens,	
  there	
  are	
  proactive	
  steps	
  that	
  can	
  be	
  taken	
  to	
  “freshen	
  the	
  relationship.”	
  A	
  
business	
  or	
  personal	
  relationship	
  needs	
  to	
  continually	
  be	
  evolving.	
  That	
  requires	
  change,	
  or	
  an	
  idea	
  that	
  
is	
  creative	
  and	
  one	
  not	
  conventionally	
  employed.	
  While	
  some	
  firms	
  dedicate	
  one	
  or	
  a	
  few	
  lawyers	
  to	
  a	
  
client	
  or	
  project,	
  panel	
  counsel	
  should	
  look	
  to	
  creative,	
  yet	
  effective	
  ways	
  to	
  introduce	
  qualified	
  but	
  new	
  
members	
  to	
  the	
  team.	
  Building	
  a	
  personal	
  relationship	
  may	
  be	
  nice	
  but	
  building	
  the	
  trust	
  in	
  each	
  other	
  
over	
  the	
  years,	
  not	
  only	
  in	
  abilities,	
  but	
  in	
  different	
  people	
  becomes	
  an	
  invaluable	
  element	
  to	
  the	
  in	
  
house	
  and	
  panel	
  counsel	
  bond.	
  Alternative	
  billing	
  arrangements,	
  inviting	
  in	
  house	
  counsel	
  to	
  observe	
  
other	
  firm	
  departments	
  or	
  lawyers	
  in	
  action	
  or	
  sharing	
  presentations	
  on	
  unique	
  topics	
  at	
  each	
  other’s	
  
place	
  of	
  business	
  removes	
  monotony,	
  demonstrates	
  a	
  variety	
  of	
  talents	
  and	
  creates	
  something	
  different	
  

than	
  each	
  has	
  become	
  accustomed	
  to.	
  Adaptability	
  and	
  flexibility	
  is	
  important	
  in	
  any	
  relationship	
  and	
  
after	
  communication	
  and	
  transparency	
  are	
  established	
  those	
  characteristics	
  of	
  a	
  relationship	
  should	
  
follow.	
  Trust	
  has	
  been	
  discussed	
  herein	
  but	
  maybe	
  the	
  most	
  important	
  characteristic	
  of	
  a	
  successful	
  in	
  
house	
  panel	
  counsel	
  relationship	
  is	
  respect.	
  We	
  all	
  know	
  or	
  should	
  know	
  respect	
  does	
  not	
  come	
  with	
  a	
  
title	
  or	
  the	
  size	
  of	
  a	
  firm,	
  a	
  legal	
  staff	
  or	
  a	
  client.	
  Respect	
  is	
  earned.	
  Through	
  communication,	
  through	
  
listening,	
  through	
  adaptability,	
  through	
  flexibility,	
  transparency,	
  ethics	
  and	
  trust.	
  That	
  is	
  why	
  those	
  
topics	
  have	
  discussed	
  herein.	
  They	
  all	
  are	
  intertwined	
  and	
  must	
  be	
  a	
  part	
  everyday	
  of	
  any	
  relationship.	
  
Taken	
  together	
  they	
  create	
  respect.	
  It	
  is	
  what	
  we	
  all	
  strive	
  for	
  as	
  if	
  those	
  in	
  an	
  in	
  house	
  outside	
  counsel	
  
relationship	
  do	
  not	
  share	
  respect	
  for	
  one	
  another,	
  do	
  they	
  really	
  have	
  a	
  valued	
  relationship?	
  
Clinton	
  W.	
  Thute	
  
July	
  20,	
  2017	
  
	
  

Top Ten To Do’
’s
1. No Surprises
2. Think creatively in terms of fee arrangement and strategy
3. Staff cases properly
4. Strive to Exceed Expectations in all you do
5. Be proactive not reactive
6. Know the client’s business
7. Be prepared ALWAYS
8. You have to be able to Morph
9. It’s all about building relationships
10. Be a learn it all, not a know it all.
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“A Day In The Life Of In-House Counsel: Managing Legal Issues and Meeting the
Expectations of Multiple Internal Clients”
By Jeffery A. Kruse
“Today’s GC wears many hats – legal advisor to the board of directors and Chief
Executive Officer, savvy business strategist, knowledgeable interpreter of regulations and
statutes, risk assessment expert, as well as visionary and manager of outside counsel.”1
Although an in-house lawyer may be employed by only one company, the overwhelming
majority of in-house lawyers work with multiple clients.2 The goal of many outside counsel
private practitioners is to represent as many clients as possible. The reality for in-house lawyers
is that by being in-house, they represent and interact with dozens of internal company clients
every day.
Lynn Kraus, Assistant General Counsel for Dow Corning, explained that as an in-house
lawyer, “You juggle a lot of clients who have a lot of expectations of very fast turnaround, and
when you get big projects that come in, you don’t have associates you can hand off work to —
you still have to do everything.” 3 Kraus estimates that in a typical day, “working on 50 different
matters wouldn’t be unusual.”4
Being a General Practitioner Can Be a Challenge
Although many outside counsel specialize in specific areas of the law, many in-house
lawyers switch from specialist to generalist when they go in-house. Frequently, new in-house
attorneys discover that many of the questions raised by the internal clients are well outside the
in-house counsel’s area of expertise. As one author recently noted:
“When you are in-house, your non-legal colleagues often do not appreciate the fact that
most attorneys are well versed in only a few narrow areas of the law. To them, you are an
attorney, and you should be able to help them get out of a speeding ticket in the morning,
draft their last will and testament during lunch, and help them sue their derelict landlord
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General Counsel Thoughts, Law Department Management, August 26, 2006, quoting Robert Half Legal,
http://lawdepartmentmanagement.typepad.com/law_department_management/general_counsel_thoughts/index.html

2

Many in-house lawyers support multiple related legal entities. For example, some counsel may be employed by
the parent corporation but work for multiple subsidiaries or business units within the corporate structure. But even
those attorneys who work for only one legal entity work with multiple clients on a regular basis.

3

Melissa Maleske, “5 Secrets No One Tells About Going In-House,” Law360, Nov. 23, 2015, Edited by John Quinn
and Mark Lebetkin, https://www.law360.com/articles/727790.
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in the afternoon. Never mind these are three distinct areas of law; your colleagues’
default opinion is that you must know how to do all of them.”5
While most in-house counsel do not fix tickets and draft wills for their company colleagues, their
internal clients expect a quick response to a question “[e]ven if it is well outside of your selfprofessed scope of expertise,” because “when you are in-house, you can bet when no one else
has an answer for a particular question, it will eventually make it your way.After all, you are a
lawyer and should know the answer.”6 In short, “[i]n-house, your clients expect you to know the
law cold. Occasionally it’s acceptable to request some research time, but most of the time it’s
not.”7
For example, one attorney whose law firm practice focused primarily on product liability
matters started his in-house position to handle product liability matters and “generally support” a
business unit in December. When he started, he did not know that the employment lawyer for the
business unit traditionally went on vacation starting the second week of December every year
and did not return until January.
On the Tuesday of the second week of December (his second week of work), a manager
from Human Resources came to him with an urgent question about the Family Medical Leave
Act (“FMLA”). Specifically, HR needed to know whether the company could fire an employee
for lying about the reason he had taken leave under the FMLA. He lied and claimed he needed
to be on leave to take care of his “terminally ill” mother. In reality, he took the leave to serve a
short sentence in a federal penitentiary. Of course, the H.R. manager needed to know the answer
to the question before the employment law expert was due to return because the employee was
set to return to work on January 2. As a result, the newly minted in-house lawyer had to learn a
lot about the FMLA very quickly.
Another example is that of the seasoned litigator who went in-house after being a partner
at a major law firm and had to learn how to be a due diligence lawyer within the first two weeks
of joining a company. Just one week after going in-house, a major competitor made a highprofile unsolicited bid to buy the company the lawyer had just joined. The very next week, the
General Counsel told the new in-house counsel that despite any prior experience in the field, the
new lawyer would be responsible for responding to the due diligence requests from the proposed
acquiring company. The new in-house lawyer got a real-world crash course in due diligence.
Differing Interests Within the Company Can be a Challenge
As Lynn Kraus, Assistant General Counsel at Dow Corning, eloquently stated, for inhouse counsel, “[e]verything is about helping the business succeed. It’s not about billable hours.
It’s not about perfection. It’s, ‘How can I help the business do what it needs to do?’”8 Thus, in	
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Stephen R. Williams, “In-House Counsel: Minimum Competence, Schminimum Competence!: When you're inhouse, your non-legal colleagues expect you to know everything.” Above the Law, In-House Counsel, July 27,
2017, http://abovethelaw.com/2017/07/in-house-counsel-minimum-competence-schminimum-competence/.
6
Id.
7

Eric Goldman, “Advantages and Disadvantages of Taking an In-House Counsel Job,” January 21, 2013 ·
Goldman’s Observations, in Former Employers, Legal Industry,
http://blog.ericgoldman.org/personal/archives/2013/01/inhouse_counsel.html
8
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house lawyers quickly “need to develop solid commercial awareness.” 9 Put simply, “[c]ompany
lawyers have to make the adjustment to a revenue-based frame of mind – the idea that every
choice has a financial impact.” 10
But for in-house attorneys, “[h]elping the business as a whole meet its goals entails
working with different constituents to help them meet theirs.”11 Unfortunately, the “goals,
cultures and approaches [of all the constituents/clients] will not always align.”12
For instance, the President of a subsidiary wants the company to settle a newly filed
lawsuit involving that subsidiary’s new flagship product, no matter what the cost, to protect the
reputation of that new product. But the General Counsel for the company thinks settling the case
before discovery will invite more lawsuits or set the value of future cases at an unacceptably high
amount.
Or the Senior Vice President (“SVP”) of marketing wants to announce the launch of a
new product by text messages to customers for whom the company has text capable phone
numbers. That SVP might be unaware that the restrictions and requirements of the Telephone
Consumer Protection Act could preclude the company from engaging in that type of marketing
campaign.
Or the Chief Information Officer (“CIO”) wants to implement an Enterprise Social
Network (“ESN”) solution for Research and Development and then ultimately roll it out to the
entire company. While her focus is on how the ESN might simplify and enhance collaborative
communications within the company and achieve significant operational improvements in R&D,
she may be unaware of the preservation requirements under the Federal Rules of Civil Procedure
and resistant to having the expense of saving the messages come out of her budget, should the
need arise.,
Or the Clinical Affairs department of a pharmaceutical company would like to include
certain adverse event and warning information in the physician and patient information sheets.
But the sales and marketing departments oppose including the language because the leading
competitors do not include similar language for the drugs they sell to treat the same condition.
Or the VP of Marketing would like to make certain claims about the strength of a new
product to differentiate this new product from all the existing competitors. But the R&D product
manager believes the existing data for the product does not support the statement the marketing
department wants to make about the product.
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Or the Chief Financial Officer (CFO) would like to settle a major piece of litigation
before the end of the year. But the Tax Department would rather use that cash for other more
tax-beneficial purposes.
Or a sales representative would like to extend warranty coverage on a product to her
number one customer even though the customer did not comply with the express terms of the
warranty. Of course, the warranty department opposes making any exceptions to the warranty
coverage program, even if the exception would apply to a high volume customer.
The internal clients in each of these examples have the same ultimate goal: improve the
bottom line. But in these instances, the interests of the different groups diverge in some respects
and the groups will likely seek input from the Legal Department. None of these issues lend
themselves to simple responses, but the in-house attorneys will be called upon to offer legal and
business advice as to how to proceed.
As in-house lawyers learn early in their tenure with a company, “clients hate legally
accurate answers that conflict with their business objectives.”13 Thus, in-house lawyers have to
navigate the treacherous divide between pure legal advice and business guidance. “As a result,
lawyers who start in-house, over time, often become more skilled at business counseling than
legal counseling; they don’t necessarily know all of the relevant legal doctrine, and the clients
don’t value that extra legal expertise.”14
Another challenge for in-house counsel is learning to offer legal guidance without simply
becoming a rubber stamp for their clients while at the same time avoiding becoming the
“Department of No.”15 “[I]n-house counsel are socialized to give clients what they want - which
is that they want a “yes,” not a “no.”16 But sometimes, the answer has to be “no,” while in other
instances, the answer can be softened to “no, not that way.”17 The balance between the “yes
culture” and the “Department of No” can be tricky, especially since “in-house counsel are
constantly under pressure to distort their legal analysis to support a business conclusion of
‘yes.’”18

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
   	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
13

	
  Eric Goldman, supra n. 7. 	
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  Martin Collins, “In-House Counsel Balance Many Duties,” Inside Counsel, October 1, 2010,
http://www.insidecounsel.com/2010/10/01/inhouse-counsel-balance-many-duties (noting that “[a]t its worst, legal
is the "Department of No." Your sales team wants to grant a key customer relief from an indemnity cap: No. Your
R&D department needs to engage with a partner who won't sign the NDA you labored to create: No.).
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Speaking the Right Language Can be a Challenge
In addition to thinking like a business person and not just a lawyer, in-house attorneys
also have to learn to communicate the way their business clients communicate. “Being able to
speak to the CFO on an equal footing is an important goal” for in-house lawyers.19 The way inhouse lawyers “communicate inside a company is different because it has to revolve around the
business or its people, not the law. The business people want a solution, and the basis for it is
assumed — they don’t want to see the footnotes.”20 So, in-house attorneys have to “get the
communicating as a lawyer out of their head.”21
In-house lawyers have to learn to speak the same corporate-speak dialect as their business
colleagues. Although all of the individuals involved in a communication may speak the same
language (English, for instance), the words used may have different contexts within the different
corporate functions. For example, the word “defect” has a certain context in the legal lexicon but
means something different to regulatory associates and may have yet another meaning to
someone working in the quality control or post-market surveillance groups. In other words,
company personnel may all speak English, but a phrase in “legal English” may be slightly
different from “regulatory English” which might be different from “engineer English.” In-house
counsel have to learn to understand the corporate-speak nuances to be certain that all the parties
are truly communicating with each other. At times, this can be a substantial challenge.
Contributing Positively to the Bottom Line Can Be a Challenge
Legal departments are under more pressure than ever to control legal costs.22 “The CFO
expects general counsel to help the business execute its strategy while managing risk at the
lowest possible cost.” 23 According to recent data, “[c]orporate legal expenses as a percent of
company revenue increased 9 percent in the last two years.”24 Data reveals that “[o]n average,
56 percent of the typical legal department’s spend is external, with 90 percent of that spent on
outside counsel.”25
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Catherine Rodgers, “What I wish I’d known: moving in-house: Corporate counsel from around the globe pass on
their top tips for the first few months in the job,” GC Magazine – Digital Edition, Winter 2014 ed.
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  “Managing The Law Department With A Tighter Budget: How Integrating Legal Research And Litigation Tools
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Because “most corporations are built around processes and continuous process
improvement,” the same “mindset and framework is now being applied to corporate law
departments.”26 As a result, legal departments are implementing more “project managementstyle approaches” to help control legal expenses.27
Companies now routinely expect in-house counsel to control costs, enhance efficiencies
and reduce risks all at the same time. Over the past decade, legal departments have used a variety
of tools to meet these lofty goals. Some of the approaches have included:
•  
•  
•  
•  
•  
•  
•  
•  
•  
•  
•  

Alternative fee arrangements
Preferred counsel initiatives and competitive bidding processes
Electronic billing
In-sourcing
Outsourcing
Off-shoring
Budget management and tracking software solutions
Contract management systems
Direct contracts with legal service providers/LPOs
Lean Business Processes and workflow management solutions
Reduce discovery expenses
o   In-house discovery teams
o   Minimize preservation
o   Technology-assisted document reviews

Of course there are a number of other methods companies have utilized to reduce legal spend.
No one solution works for every company. But in-house counsel are consistently exploring
options for reducing legal spend without jeopardizing the goal of maximizing the bottom line and
without compromising service to their clients.
Conclusion
Company lawyers work with many clients on a weekly if not daily basis. Although the
ultimate interests of the clients are the same -- improve the bottom line for the company –
frequently, the project-based interests of different functions within the organization diverge. The
challenge for in-house lawyers is to offer sound legal and business advice to advance the best
interests of the company. That challenge can be daunting.
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WHEN YOUR EMPLOYEE MISBEHAVES – CAN YOU BE LIABLE
Robert W. Foster, Jr. and Sarah T. Eibling

More and more often we hear about a rogue employee doing something awful at his/her
place of business. It wasn’t too long ago in December 2015 that Syed Rizwan Farook and
Tashfeen Malik opened fire at a San Bernardino County Department of Public Health Christmas
party, killing 14 and injuring 22. Farook was an employee of the health department. Even more
recently, in June 2017, a former disgruntled employee returned to his place of business in
Orlando and shot and killed five employees. When this happens, what are the implications for
the employer? What can the employer do to shield itself from liability of the rogue actions of a
current or former employee?
Vicarious Liability and Respondeat Superior – the law governing employer liability
The law can hold employers liable for torts committed by their employees in many
circumstances. The most frequent cases are those involving employee negligence in the
performance of their work duties. From the service man involved in an automobile accident to
the stockman who negligently fails to clean up a spill in aisle 3, those cases involve the employer
being held vicariously liable for the employee’s negligence, without regard to the employer’s
culpability. The doctrine of respondeat superior provides that the employer is called to answer
for the tortious acts of an employee, when those acts occur in the course and scope of the
employee’s employment.1 If the employee is acting in furtherance of his employer’s business, he
will be regarded as acting within the scope of his employment, even if he exceeds his authority.2
In those cases, the employer’s conduct is irrelevant. Liability is imposed simply by virtue of the
employer-employee relationship. There is little controversy over whether an employer may face
liability in those cases.
When the employee’s conduct is intentional, rather than merely negligent, the question of
vicarious liability will turn on whether the employee’s acts are in the course and scope of
employment. For example, a bar might be liable for a bouncer’s assault of a patron being
removed from the premises. A store may be liable for a loss prevention agent’s overzealousness
in apprehending a shoplifting suspect. The focus is on whether the employee was acting, at the
time, in furtherance of the employer’s business.
Some states, including Georgia, even require that the tortuous act take place during the
employee’s working hours or while he was acting under the “color of employment.”3 In TGM
Ashley Lakes v. Jennings, the Georgia court decided that “liability does not attach if the
employee committed the tort in a setting or under circumstances wholly unrelated to his
employment.” Whether the employment–related contact and the tort event are related “depends
upon the facts in each case.”4
If the injurious act is not within the class of activities performed on behalf of the
employer, the employer is not bound. If a servant steps aside from the master’s business to do an
act entirely disconnected from it, and injury to another results from a doing of the act, the servant

may be liable, but the master is not liable. Thus, the test of liability is whether the tort was done
within the master’s business for accomplishing the ends of his employment.5
Liability for acts outside the course and scope of employment
In many cases, however, intentional torts are not committed in the course and scope of
employment. Employees often engage in intentional torts for purely personal reasons. Such
circumstances, where an employee intentionally harms someone for reasons not connected to his
work duties, present a much more complicated question. In those cases, vicarious liability under
a theory of respondeat superior would generally not apply.6 However, that does not end the
story.
Even where an employee acts outside of the scope of his employment, the employer still
might face liability for failing to properly hire, supervise, or retain the employee. Injured persons
have a heavy burden to hold an employer liable for purely personal attacks by employees.
South Carolina follows the approach of the Restatement, under which an employer may
be liable for negligent hiring, supervision or retention if the employee “intentionally harms
another” when the employee: (1) is upon the premises of the employer, or is using a chattel of
the employer; (2) the employer knows or has reason to know that it has the ability to control its
employee; and (3) the employer knows or should know of the necessity and opportunity for
exercising such control.7 This test, thus, focuses on a property-based nexus to the employer and
the employer’s knowledge. Under this theory of liability, the employer’s liability is direct, not
derivative.8
Negligent Hiring and Negligent Retention – the employer’s degree of knowledge
The more difficult issues in these cases typically involve the employer’s knowledge,
specifically whether the employer knew or should have known of the ability, necessity and
opportunity to exercise control over its employee.9 At the forefront, the employer’s knowledge
that an employee is generally a “bad person” will not be sufficient to support liability. Vague
premonitions are not enough. Believing that an employee is “weird” or questionable in some way
normally will not suffice.
The employer’s knowledge must relate to a specific employee, not claims of “an
unprofessional and poorly trained staff who should have been replaced.”10 Additionally, there
must be evidence of actual knowledge (or constructive knowledge) by the employer, not mere
speculation about what the employer might have known.11 Moreover, there should be
knowledge of a specific risk posed by that particular employee.12 An employer “may subject
himself to liability … by retaining in his employment servants who, to his knowledge, are in the
habit of misconducting themselves in a manner dangerous to others.”13 “[M]any courts have
recognized that a plaintiff must demonstrate some propensity, proclivity, or course of conduct
sufficient to put the employer on notice of the possible danger to third parties.”14 A single
isolated incident of prior misconduct (of which the employer knew or should have known) may
support a claim, if that prior misconduct has a sufficient nexus to the ultimate harm.15
Some states, like Georgia, there are specific statutes for negligent hiring, supervision and
retention. Under O.C.G.A. § 34-7-20, “The employer is bound to exercise ordinary care in the

selection of employees and not to retain them after knowledge of incompetency.” Georgia courts
have recognized that an employer may be liable for hiring or retaining an employee the employer
“knows or in the course of ordinary care should have known” was not suited for the particular
employment.16 An employer may be held liable only where there is sufficient evidence to
establish that they reasonably knew or should have known of an employee’s “tendencies” to
engage in certain behavior relevant to the injuries allegedly incurred by the Plaintiff. 17
A defendant employer has a duty to exercise ordinary care not to hire or retain an
employee the employer knew or should have known posed a risk of harm to others where it is
“reasonably foreseeable from the employee’s tendencies or propensities that the employee could
cause the type of harm sustain by the plaintiff.”18 In the Munroe case, the seminal case for
negligent hiring and retention claims in Georgia, the Georgia Supreme Court specifically
rejected plaintiff’s “but for” argument that employer is liable for negligent hiring or retention of
employee solely because his employment provided employee with the access or opportunity to
injure patient. Rather, the relevant question is whether the employer knew or in the exercise of
ordinary care should have known that its employee who was hired and retained to perform duties
was unsuitable for that position because he posed a reasonably foreseeable risk of personal harm
to others.19
In Munroe, the plaintiff was a patient who entered the mental health hospital facility for
medical treatment. Shortly after the plaintiff entered the facility as a patient, the employee made
inappropriate comments to her; he came into her room and made sexual advances which ended
when plaintiff’s roommate interrupted him. He returned later that evening and sexually assaulted
plaintiff. He was on the job at the time of his sexual assault. In the application process for the
mental health assistant, the background investigation did reveal problems with inaccurate or
incomplete employment and education information, but the Court determined there was no
question of fact that these problems in his application did not involve any accusations of criminal
activities or violent behavior or any other indication that the employee posed any risk of personal
harm to others. The employer did not “disregard indications of a propensity to inflict physical
harm which ought to arouse suspicion and investigation.”20
Based on these facts, the Georgia Supreme Court affirmed the trial court’s granting
summary judgment for the hospital. The Supreme Court did not discuss the “conduct” of the
employee, but also made no mention that any of the conduct was ever reported to the hospital
management.
The “causation element” for an employer who negligently hires or retains an employee
requires a showing by the plaintiff that, given the employee’s dangerous propensities, the
plaintiff’s injuries should have been foreseen as a natural and probable consequence of
hiring/retaining the employee. Liability does not attach if the employee committed the tort “in a
setting or under circumstances wholly unrelated to his employment.”21
Under Florida law, the principal difference between negligent hiring and negligent
retention, as it relates to the employer’s liability, is the time at which the employer became aware
of the employee’s unfitness.22 With respect to negligent hiring, the employer’s knowledge is
assessed prior to the decision to hire the employee and involves an assessment of the adequacy of

the employer’s pre-employment investigation into the employee’s background.23 As it relates to
the claim of negligent retention, the employer will be found to be liable if during the employee’s
employment the employer became aware or should have become aware of problems with an
employee that indicated his lack of fitness and the employer failed to take further corrective
action, such as investigation, discharge, or reassignment.24
A takeaway from the cases is that the employer is, once placed on notice of a specific risk
from the employee, required to undertake proper steps to protect foreseeable victims from his
intentional torts.25 In other words, once you learn of a need to control your employee, you may
need to act (even if you did not possess that knowledge earlier in the employer-employee
relationship or before hiring the employee). An employer cannot rest on its initial analysis of a
potential employee; it must act in light of the facts it learns during the course of employment of
that employee.
What must the employer do?
Once the employer learns it has the ability, need and opportunity to control his employee,
the next question is what, exactly, must the employer do to discharge that duty? Unfortunately,
this involves difficult decisions by the employer, and the answer is a definitive and resounding
“it depends.”
The law speaks in terms of the need to exercise “control” over the employee, but does not
definitively define what is meant by control. Depending upon the circumstances, such control
could take the form of additional supervision of an employee. It could involve electing not to
entrust the employee with a chattel that poses a danger to others, such as a company vehicle. It
could take the form of additional training of the employee. Sometimes, the only effective control
the employer can exercise over his employee is to terminate the servant; thus, an employer “may
subject himself to liability … by retaining in his employment” employees with a habit of conduct
that is dangerous to others.26 In any event, once the employer learns of the need to exert control,
he must undertake reasonable steps to do so. Inaction is not an option.
One such reasonable step may be the implementation of a Workplace Violence
Prevention Program. While these programs are voluntary, more and more plaintiffs are claiming
the absence of such a program is negligent, exposing an employer to civil liability. So what is a
Workplace Violence Prevention Program? Above all, it is a company-wide program that is
designed to identify and address potentially violent behavior from employees. Experts generally
conclude that an increase in reporting is correlated to a decrease in workplace violence.
So how do you implement a Workplace Violence Prevention Program? First, educate
and train your employees on what constitutes workplace violence. Violent and aggressive
conduct, verbal threats, violations of company policies or laws, and anything that may cause an
employee to be “concerned or fear” should be reported. Second, make sure there is a reporting
system in place, whether direct communication to a supervisor, an anonymous reporting phone
line, or an anonymous reporting database. Create a space for your employees to voice concerns
for their safety or violent behaviors by fellow employees. Third, make sure you follow up on the
reports. It is not enough to receive reports of potentially violent behavior or threatening conduct.
You must do something to investigate the claims, whether that means hiring someone
specifically to monitor complaints or assigning that duty to a pre-existing employee. Lastly,

follow through with the investigation and reach a conclusion, including potential punishment. If
carrying a gun on property is a terminable offense and an employee is caught with a gun on
property, he must be terminated. Your exposure will grow exponentially if that employee was
caught, not terminated per policy and then comes to work and shoots his co-workers with that
very same gun.
What about former employees?
An interesting question that sometimes arises is what happens with regard to employer
liability for intentional torts committed by a former employee. If you fire an employee, can you
be responsible if that employee, sometime in the future, intentionally harms another person?
What if the employer knew, while the employee was working for him, that the employee posed
some risk to other people?
This scenario is outside the normal negligent retention claim, insofar as the employer has
no ability to control the employee after the end of the employment relationship. Ultimately, the
case will revolve around the issue of foreseeability and whether the employer failed to take
proper precautions under the circumstances.
Third Party Criminal Acts – what an employer must know
Even if a plaintiff cannot prevail on a negligent retention case, there is nothing to
preclude a plaintiff from alleging a traditional premises liability claim involving unsafe premises,
such as inadequate security measures. To prevail on a cause of action for negligent or
inadequate security in a premises liability case involving harm caused by a third-party criminal
act, even if that third-party criminal act is caused by an employee, the plaintiff must prove each
of the following elements: (a) the defendant owed a duty of care to the plaintiff; (b) the
defendant breached that duty; (c) the breach was the legal or proximate cause of the plaintiff’s
injury; and (d) the plaintiff suffered damages.
Property owners, and employers, have a legal duty to protect against such harm only
when the criminal act in question was legally foreseeable.27 If the third-party criminal act was
not legally foreseeable, then the property owner owes no legal duty to the injured party, and the
plaintiff’s claim should never get to the jury.28 Therefore, foreseeability is a key element that the
plaintiff must prove. A criminal act is foreseeable if the property owner knows or has reason to
know the act is reasonably likely to occur.29
Four tests have evolved for establishing foreseeability in third-party crime cases: (1) the
“imminent harm” or “specific harm” test; (2) the “prior similar incidents” test; (3) the “totality of
the circumstances” test; and (4) the “balancing test.”
In a majority of jurisdictions, an employer must be aware of the prior crimes on or near
the premises because these prior crimes form the foundation for three of the above mentioned
tests for establishing foreseeability.
The “prior similar incidents” test provides that
“foreseeability may only be established by evidence of previous crimes on or near the
premises.”30 Courts applying this test consider the nature and extent of the previous crimes,
frequency, and similarity to the crime in question. The rationale is if similar crimes have

occurred on or near the property in question, the premises owner should take reasonable steps to
protect against reoccurrence. The “totality of the circumstances” test is more liberal than the
“prior similar incidents” test because the plaintiff can utilize additional factors in establishing
foreseeability. The test considers “all relevant factual circumstances, ‘including the nature,
condition, and locations of the land, as well as prior similar incidents, to determine whether a
criminal act was foreseeable.’”31 The “balancing” test acknowledges “that a duty is a flexible
concept, and seeks to balance the degree of foreseeability of harm against the burden of the duty
imposed.”32 Once again, prior criminal incidents is important. “Under this test, the presence or
absence of prior criminal incidents is a significant factor in determining the amount of security
required of a business owner, but their absence does not foreclose the duty to provide some level
of security if other factors support a heightened risk.”33
So, as an employer, know what is happening on your property and be ready to react if
necessary. Have you seen an uptick in the amount of crime? Has the nature of the crime
changed from minor car break ins to armed robberies? Have you noticed more and more
loiterers hanging around your property? All of these, and more, can serve as signs of potential
danger ahead, danger for which you must act.
CONCLUSION
Workplace violence is a real thing and it is happening around us; sadly, we are hearing
about it more and more each passing year. As an employer, know your liability triggers and do
something about them before it is too late. Your strongest defense is a strong offense. Whether
it means implementing a Workplace Violence Prevention Program or strengthening discipline for
violent infractions or hiring security to oversee the workforce, burying your head in the sand, by
ignoring recent violent conduct, is a bad decision with potentially significant ramifications in
civil
liability.
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Pay Equity

3

Pay Equity – Why you Should Care

4

Pay Equity Laws
§
§
§
§

Federal Equal Pay Act (EEOC and DOL)
Title VII (EEOC)
Executive Order 11246 (OFCCP)
State Laws (enacted or have considered): California,

New York, Connecticut, Colorado, Delaware, Illinois,
Massachusetts, North Dakota, Oregon, Washington
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Best Practices - Pay Equity
Adopt clear guidelines for setting compensation
Update job descriptions to ensure they
accurately reflect the skill, effort and
responsibilities associated with the job
Keep records identifying each employee’s job
classification, duties and wages over entire
course of the employment

Review performance evaluation process to
determine how it impacts pay
Regularly train HR personnel, managers and
anyone else involved in hiring, promotion or
compensation decisions regarding company
policies and nondiscriminatory pay practices
Conduct a policy and pay self-audit and
determine the rationale for any pay differentials

Designate team responsible for monitoring pay
practices and reviewing compliance with federal, Evaluate all forms of compensation and benefits
- not just base wages
state and local anti-discrimination laws
Review practices to ensure that pay and bonus
decisions are not based on gender (or other
protected classes)

Correct problems as soon as they are discovered
Follow up – regularly review compensation,
policies and practices
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Sick Leaves, Time Off
and Accommodations

7

Leaves, Time Off and Accommodations:
What Law Applies?
Caring for self…
Family and Medical Leave Act (FMLA)
Americans with Disabilities Act (ADA)
State Laws

Caring for others…
FMLA
Care of ill family members
Paid Sick Leave

Disabilities:

Miscellaneous…

Federal Americans with Disabilities Act (ADA)

Military and military-related leaves

State Laws

Leaves for specific purposes (e.g. jury, witness,
domestic violence/stalking victim, school suspension,
school activities)
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Best Practices – Sick Leave
Review which state and local paid sick leave
laws apply to your company

Provide Notice to Employee and any local
notices

Evaluate existing sick leave and PTO/vacation
policies

Post state and local workplace notices/posters
Ensure that managers understand:

Are there categories of employees who are not
already covered?

§

Paid sick leave general requirements

Compliance with State and local sick leave
ordinances:: accrual, carryover, increments,
reasons for use, verification, etc.

§

Reasons for using paid sick leave

§

Prohibition on requiring employee to
find their replacement

§

No retaliation

Consider how to pay for paid sick leave: if
PTO, consider whether to move to separate
vacation + sick leave banks
Notify employees of sick leave or PTO
balances or “Unlimited” on paydays

Address paid sick leave requirements in joint
employer situations
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Best Practices – Reasonable Accommodations

Making existing facilities accessible

Modifying supervisory methods

Providing transfer to a more accessible
worksite

Adjusting or modifying exams, training or
policies

Allowing assistive animals in the workplace

Altering how or when an essential function
is performed

Providing assistive aids and services
Job restructuring
Part-time or modified work schedule
Reassigning to a vacant position

Providing additional training
Work from home
Paid or unpaid leave
And anything else!
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Wage & Hour Issues
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Wage & Hour: Trends and Traps

§

Pizza Hut reached a $6 million settlement on claims that workers worked through
rest and meal breaks and were shorted pay, and allegations that drivers were not
reimbursed for mileage and other expenses (July 2016)

§

Uber announced $100 million settlement that made some changes to the
relationship but would have continued to treat workers as independent
contractors – court rejected the settlement (August 2016)

§

Securitas agreed to pay $2.5 Million to settle FLSA collective action lawsuit under
claiming that guards were subject to an illegal vacation pay policy that effectively
operated as a lump sum bonus, and therefore had to be included in overtime
calculations (Feb. 2016)

§

Grubhub currently in trial!
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Wage & Hour: Trends and Traps

§ 2016 saw slightly fewer wage and hour class and collective actions
than in 2015
§ Overall payouts were larger in 2016 - the top 10 wage and hour class
class/collective suits raked in $695.5 million (a $200 million increase
over 2015)
§ Courts grant conditional certification in wage-hour suits approximately
75% of the time
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Wage & Hour: Traps for the Unwary

Overtime, Misclassification, and Independent Contractors:

§

Federal Fair Labor Standards Act (FLSA)

§

State Laws

14

Best Practices – Wage and Hour
Review wage, deduction, reimbursement, overtime, time worked, on- and off-the-clock, travel
time, and work readiness and/or on-call policies and procedures to ensure compliance with state
and federal law.
Continue to use caution regarding classification of workers as independent.
Do not rely on job titles when deciding whether to classify an employee as exempt.
Do not rely on the fact that an employee is “salaried.
Do not rely on an employee’s preference to be paid on salary.
Periodically review job descriptions, Make sure job descriptions reflect the work that is actually
being performed.
Ensure compliance with the salary basis test for each exempt employee. Remember that exempt
employees must receive their full salary for any week in which they perform any work, with a few
exceptions. Improper deductions will result in the loss of the exemption. Pay attention to the
differences in state and federal law.
Be conservative in making exemption status decisions, and seek guidance in close cases.
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Ban-the-Box
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Ban-the-Box : Don’t Ask/Don’t Tell
§ U.S. Census Bureau - $15 million settlement: African American and
Latino job seekers were shut out of jobs for the 2010 census based on a
policy that gave applicants 30 days to provide official documentation on
all arrests and convictions (April 2016)
§ BMW - $1.6 million settlement: EEOC class action charging that
company’s criminal background check policy had adverse effect on
African American job applicants, as policy did not require consideration of
whether convictions were job-related (September 2015)
§ Pepsi Beverages - $3.13 settlement: nationwide class action alleging
that the company’s criminal background check policy had an adverse
impact on African American job applicants - under the policy, any
applicant who previously had been arrested and was pending
prosecution or who was convicted of certain minor offenses was not
hired for permanent positions (January 2012)
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Ban-the-Box - Laws
§
§
§

EEO – Title VII
Federal (FCRA) Various state laws restricting credit checks
Megan’s law database on registered sex offenders
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Best Practices – Ban the Box
What laws cover your company – and what are the requirements for each?
What are the strategies for compliance across multiple jurisdictions?
Separate policies or overall strict policy?
Remove criminal history questions from job application
Ask about criminal history only after conditional job offer
Limit inquiries as required by the ordinance and state law
Establish assessment and adverse action procedures
Update job ads with required language
Provide local notices
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Changes in DOJ policy and the impact
on privilege

INFORMANT #1

Challenges with corporate attorney client privilege

Employee—Outside Counsel

Employee—In-House Counsel

CORPORATE ATTORNEY-CLIENT
PRIVILEGE

Employee—Employee

In-House Counsel—Outside Counsel

CORPORATE ATTORNEY-CLIENT
PRIVILEGE

Upjohn Co. v. United States, 449 US. 383
(1981)
Control group of management level
individuals are considered the corporation
and are protected

THE UPJOHN WARNING

Control
Group
Test

Corporations?

Subject
Matter
Test

CONTROL GROUP TEST
Corporate employee who
communicates with corporate
attorney—is in a position to take a
substantial part in decision that
corporation will make upon advice of
counsel.

SUBJECT MATTER TEST
•

Communication made for purpose of
rendering legal advice

•

Made at direction of supervisor

•

Request made to secure legal advice

•

Subject matter of communication within
scope of employee’s duties

•

Communication kept confidential

INFORMANT #7

CONSULTING THE RULES
OF ETHICS

RULES 1.2 AND 1.4 DEFINING SCOPE
OF REPRESENTATION
•

Rule 1.2 – A lawyer shall abide by a
client’s decision concerning the
objectives of representation and, as
required by Rule 1.4 shall consult with the
client as the means by which they are to
be pursued.

Rule 1.2 Continued
•

(d) A lawyer shall not counsel a client to
engage, or assist a client, in conduct
that the lawyer knows is criminal or
fraudulent, but a lawyer may discuss the
legal consequences of any proposed
course of conduct with a client and may
counsel or assist client to make a good
faith effort to determine the validity,
scope, meaning or application of the
law.

A CAUTIONARY TALE

WHO IS THIS GUY,
AND WHAT CAN I
LEARN FROM HIM?

KEEPING WORK PRODUCT
PRIVILEGE IN MIND

•

Governed by Fed. R. Civ. P. 26(b)(3)

•

Doctrine encompasses sources outside client
communications

•

Broader than attorney—client privilege

•

Qualified protection—depends on type of
work-product sought and adversary’s need

WORK PRODUCT DOCTRINE

Documents
Prepared

in anticipation of

litigation or trial
By

party or party’s representative

WORK PRODUCT ELEMENTS

OPINION WORK PRODUCT
Court shall protect against disclosure
of the mental impressions,
conclusions, opinions, or legal
theories of any attorney or other
representative of a party concerning
the litigation

WHEN YOU TAKE EVERY PRECAUTION
AND YOUR MATERIAL IS STILL DEEMED
DISCOVERABLE
Ambrose-Frazier v. Herzing, Inc.,
2016 U.S. Dist. LEXIS 30174 E.D. La.
(March 9, 2016)

IMPACT OF SOCIAL MEDIA ON THE
PUBLIC CONCEPT OF PRIVACY

INFORMANT #5

PRACTICE TIPS
•

Take steps to treat information as confidential

•

Legal department should address investigations

•

Provide Upjohn warnings and consider offering to assist in
locating or pay for independent counsel for lower level
employees in investigations

•

Consider hiring outside counsel for a second opinion and as a
clear line of when a matter is in anticipation of litigation

THERE IS SOMETHING
ABOUT MARY – TED’S
INTERROGATION

NAVIGATING THE MINEFIELD: Ethical and
Practical Issues Confronting General and
Defense Counsel in Representing a Corporate
Client
FDCC Corporate Counsel Symposium
Philadelphia
September 17-19, 2017
Presented by
Heidi G. Goebel
GOEBEL ANDERSON PC
Salt Lake City, Utah

There are times when the seemingly best course forward for a business does not always
true up with the rules, regulations or laws of a state. It is the role of the in-house attorney or
outside defense counsel to make the corporation aware of those rules and help them avoid
tripping the wire or stepping on a buried mine. Further, the Rules of Professional Conduct hold
attorneys to additional standards and criteria to which the corporation may not be bound.
Often delivering the news that a proposed business plan is not ideal in a legal sense can
put the attorney’s employment at risk. There may be great pressure to find ways around the
rules, or in some cases to turn a blind eye to certain acts. While sticking one’s head in the sand
may seem like a feasible solution at the time, the penalties for doing so are increasing.
Undoubtedly, concern over retaining employment or a client can be an intense motivator,
but the U.S. government has recently amplified the risks of going along with a business proposal
that skirts the laws.
A.

THE YATES MEMO

On September 9, 2015, then Deputy Attorney General Sally Quillian Yates issued a
memorandum to all Department of Justice attorneys with the subject line: Individual
Accountability for Corporate Wrongdoing. Although Ms. Yates was subsequently replaced in
early 2017, the current Attorney General, Jeff Sessions, has been following the spirit of the so
called “Yates Memo” through his time in that position. The Yates Memo was a reaction to such
scandals as Enron where corporations made bad or even criminal decisions which harmed
hundreds of people, but there were few if any individuals held criminally responsible.
The Yates Memo instructs government attorneys to not only investigate corporations for
penalties, but to also investigate the individuals within that corporation to tease out their
involvement for criminal charges. The Yates Memo does more than just suggest that individuals
should be placed in the crosshairs, it instructs investigators to target them, even before the
corporation.
The most likely conclusion is that the Yates Memo was created in response to wide
spread publicity surrounding the failure to prosecute the individual decision makers in the
financial services sector. however, its application is not limited to that industry. It lays out “six
key steps” for government lawyers to follow in their investigations of corporate wrongdoing.
1.

To be eligible for any cooperation credit, corporations must provide
all relevant facts about the individuals involved in the corporate
misconduct.

This step pits the corporation against the individuals who make the corporation what it is.
It strips the corporation of the ability to protect any of those people by requiring a complete
divestiture of information on all individuals involved in order for any negotiations for leniency

towards the company. The mandate to disclose information about these individuals
comprehensive and non-negotiable.
2.

Both criminal and civil corporate investigations should focus on
individuals from the inception of the investigation.

This second point eliminates any potential ambiguity, indicating that from day one,
government attorneys are supposed to focus on individuals. This direction places the individuals
first, not only in the criminal arena but also in civil investigations.
3.

Criminal and civil attorneys handling corporate investigations should
be in routine communication with one another.

Step three helps to ensure that details unearthed by one set of attorneys is relayed to their
civil or criminal counterparts, making it less likely that details regarding a person’s involvement
may be overlooked by one of the two investigatory camps.
4.

Absent extraordinary circumstances, no corporate resolution will
provide protections from criminal or civil liability for any individuals.

This should strike a chord of fear in in-house and outside counsel. If your legal
assessment does not line up with the boss, key step number four provides you with an additional
reason for you to find a way to persuade the boss to adopt your assessment.
5.

Corporate cases should not be resolved without a clear plan to resolve
related individual cases before the statute of limitations expires and
declinations as to individuals in such cases must be memorialized.

The Yates Memo requires a DOJ attorney to include in its written memorandum
supporting the resolution of a plan for addressing individual responsibility. Decisions to not
pursue civil claims or criminal charges against individuals can only be finalized by high level
individuals.
6.

Civil attorneys should consistently focus on individuals as well as the
company and evaluate whether to bring suit against an individual
based on considerations beyond that individual’s ability to pay.

Normally investigations performed by a corporation are subject to the attorney client and
or work product privileges. If these investigations are turned over to governmental agencies
such as the DOJ, which is required by step number 1, those privileges can be waived, not only
for purposes of the investigation but for subsequent third party lawsuits. Accordingly, these
steps make it easier for civil actions, not only from the DOJ, but also by third parties.
B.

USING THE RULES OF PROFESSIONAL RESPONSIBILITY AS A
TOOL

So you, in-house counsel, are stuck between Scylla and Charybdis. Convince the boss
that his lucrative and otherwise brilliant plan is flawed and risk termination, or go uneasily
forward and risk spending time in the Federal Penitentiary. What’s a JD to do?

1.

Rule 1.2 - Scope of Representation and Allocation of Authority
Between Client and Lawyer

First, consult the Rules of Professional Conduct. If there is a compass to chart your
course through these bumpy seas, the Rules of Professional Conduct are it. The best place to
start is Rule 1.2, Scope of Representation and Allocation of Authority Between Client and
Lawyer. The Rule starts out by saying subject to certain considerations, “a lawyer shall abide by
a client’s decisions concerning the objectives of representation and, as required by Rule 1.4, shall
consult with the client as to the means by which they are to be pursued.” This Rule lines up the
lawyer and the client on a mutual path and could be seen as chaining the two together in such a
way that requires the lawyer to go along with the client’s plan without limitation.
However, section (d) of this Rule states,
(d) A lawyer shall not counsel a client to engage, or assist a client, in conduct that the
lawyer knows is criminal or fraudulent, but a lawyer may discuss the legal consequences
of any proposed course of conduct with a client and may counsel or assist a client to
make a good faith effort to determine the validity, scope, meaning or application of the
law.
While you can discuss with your client whether certain laws apply to the conduct at issue, if you
have reached the conclusion that the conduct is criminal or fraudulent, the Rule is clear that you
cannot assist your client in pursuing that course of action.
2.

Rule 1.13 – Organization as Client

Rule 1.13 is helpful in clarifying the relationship between officers and employees of the
corporation, and precisely why in-house counsel is at risk of being targeted by the DOJ under the
Yates Memo. Section (a) states, “[a] lawyer employed or retained by an organization represents
the organization acting through its duly authorized constituents.” The comments to the Rule help
clarify who is considered to be a constituent:
[1] An organizational client is a legal entity, but it cannot act except through its officers,
directors, employees, shareholders and other constituents. Officers, directors, employees
and shareholders are the constituents of the corporate organizational client. The duties
defined in this Comment apply equally to unincorporated associations. "Other
constituents" as used in this Comment means the positions equivalent to officers,
directors, employees and shareholders held by persons acting for organizational clients
that are not corporations.
It can be tough to determine where the scope of the in-house lawyer’s role in making
legal decisions ends and when there are business decisions which may lead in future liability, but
do not violate rules or laws begin. Again, the comments to Rule 1.13 provide guidelines.
When constituents of the organization make decisions for it, the decisions ordinarily must
be accepted by the lawyer even if their utility or prudence is doubtful. Decisions
concerning policy and operations, including ones entailing serious risk, are not as such in

the lawyer's province. Paragraph (b) makes clear, however, that when the lawyer knows
that the organization is likely to be substantially injured by action of an officer or other
constituent that violates a legal obligation to the organization or is in violation of law that
might be imputed to the organization, the lawyer must proceed as is reasonably necessary
in the best interest of the organization. As defined in Rule 1.0(f), knowledge can be
inferred from circumstances, and a lawyer cannot ignore the obvious.
In determining how to proceed under paragraph (b), the lawyer should give due
consideration to the seriousness of the violation and its consequences, the responsibility
in the organization and the apparent motivation of the person involved, the policies of the
organization concerning such matters, and any other relevant considerations. Ordinarily,
referral to a higher authority would be necessary. In some circumstances, however, it
may be appropriate for the lawyer to ask the constituent to reconsider the matter; for
example, if the circumstances involve a constituent's innocent misunderstanding of law
and subsequent acceptance of the lawyer's advice, the lawyer may reasonably conclude
that the best interest of the organization does not require that the matter be referred to
higher authority. If a constituent persists in conduct contrary to the lawyer's advice, it
will be necessary for the lawyer to take steps to have the matter reviewed by a higher
authority in the organization. If the matter is of sufficient seriousness and importance or
urgency to the organization, referral to higher authority in the organization may be
necessary even if the lawyer has not communicated with the constituent. Any measures
taken should, to the extent practicable, minimize the risk of revealing information relating
to the representation to persons outside the organization. Even in circumstances where a
lawyer is not obligated by Rule 1.13 to proceed, a lawyer may bring to the attention of an
organizational client, including its highest authority, matters that the lawyer reasonably
believes to be of sufficient importance to warrant doing so in the best interest of the
organization.
Emphasis added.
3.

Additional Options

Some states have additional Rules of Civility and Professionalism, which hold lawyers to
an even higher standard. Fortunately, these rules often are written in plain, concise language,
unlike the professional rules, which are littered with legalese and references to prior Rules.
These plain English rules these can be handed over to the boss and it may be possible to achieve
the results that are legally required without incurring the wrath of the higher ups using a “don’t
blame the messenger” approach.
If you are in-house and you see the ship veering off course, occasionally bring in outside
counsel in as a fresh voice and new perspective can persuade the company to see the world
through your eyes. Often, the legal department in a corporation, while enforcing its role as
protector and gatekeeper gets the reputation of being “Dr. No.” Over time, your credibility can
erode. The outside counsel is a new voice in the choir, even if it is singing the same song and
verse.

Allowing a new attorney to review the matter and reach his or her own conclusions can
prove to bolster the advice of the in-house lawyer giving the higher ups a greater degree of
confidence that the recommendations are the best possible for the company. Outside counsel
will also be looking at the issue from a slightly different vantage point which may illuminate
other potential problems or options.
4.

Terminating the Relationship

If after significant attempts to persuade the higher ups that the proposed course of action
violates legal obligations, the attorney, whether in-house or outside counsel may determine that
the only way to prevent being included as a target of a DOJ investigation is to terminate the
representation of the corporation. Obviously, for the in-house attorney, this likely means a
resignation of his or her employment entirely. A tough pill to swallow for sure, but still probably
preferable to a criminal indictment.
Rule 1.16 governs declining or terminating representation. A lawyer cannot continue to
represent a client if the representation will result in violation of the rules of professional conduct
or other law. Rule 1.16 (a)(1). When criminal conduct is being pursued by the corporation this
section applies and is relatively simple to determine.
However, there are a host of circumstances in which a lawyer may withdraw from
representation.
(b) Except as stated in paragraph (c), a lawyer may withdraw from representing a client if:
(2) the client persists in a course of action involving the lawyer's services that the lawyer
reasonably believes is criminal or fraudulent;
(3) the client has used the lawyer's services to perpetrate a crime or fraud;
(4) the client insists upon taking action that the lawyer considers repugnant or with which
the lawyer has a fundamental disagreement.
In these circumstances, the lawyer still has a duty to ensure that no undue harm comes to the
client.
(d) Upon termination of representation, a lawyer shall take steps to the extent reasonably
practicable to protect a client's interests, such as giving reasonable notice to the client,
allowing time for employment of other counsel, surrendering papers and property to
which the client is entitled and refunding any advance payment of fee or expense that has
not been earned or incurred. The lawyer may retain papers relating to the client to the
extent permitted by other law.
The provision indicating that a lawyer shall take steps to the extent reasonably practicable to
protect a client’s interest, such as giving reasonable notice to the client and allowing time for
employment of other counsel creates a new quandary. The lawyer must give prompt notice once
a decision has become final that the lawyer believes is perpetrating a fraud or a crime, but he or
she still has a duty ensure that his or her departure does not unreasonably harm the client while
replacement counsel is being sought. Further, in order to protect him or herself from criminal or

civil penalties, the in house lawyer may need to specifically state that the resignation is directly
related to the unethical decision being made by the corporation. Such a statement, if available to
new applicants could have an understandably chilling effect on the applicant pool.
In short, even attempting to divorce yourself from the company when decisions are being
made which cut against the attorney’s advice is fraught with peril. Walking the line between
protecting yourself and harming the corporation is a balancing act which requires careful
consideration and evaluation. But the stakes for the individual attorney are higher than ever with
the adoption of the Yates Memo and the directive that punishing the faceless corporation is no
longer enough to satisfy the DOJ.
The Yates Memo is designed to encourage lower level employees to divulge information
against the higher echelons of a company. The clear directive to the DOJ attorneys is that their
job is not complete until they have a face to go with the company. While this approach was
created with the laudable goal of ensuring corporate compliance by giving people a personal
stake in the matter, it intensifies the already existing tension between the business and legal
departments of a company.
Outside counsel may become more crucial to helping the various arms of the business
focus on the same goal and reaching a resolution to tough legal questions. Outside counsel has
the benefit of not being compensated based upon the financial success of the company, and as
such may have less risk of being biased towards a particular position. They provide a new
perspective on a discreet area, rather than serving day-in, day-out as the gatekeeper for the
corporation. Further, if your attempts to persuade the powers that be that the path the
corporation is taking runs afoul of the laws, having that outside counsel’s opinion will help you
have more comfort in your decision to find other employment. Who knows, they might even be
hiring at their firm!
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graduating from law school and is a member of the American and Minnesota Bar Associations, as well as
the Federation of Defense and Corporate Counsel. In private practice, Dan focused on employment and
business litigation, and represented clients in state and federal courts across the country. At BSC, he
manages a wide range of business litigation matters, including employment, non-compete, and business
disputes, and qui tam investigations and lawsuits. He has both trial and appellate litigation experience
and is a frequent speaker at CLE’s on topics ranging from legal ethics and privileged issues for in-house
attorneys, to the management of investigations and responses to information demands from government
attorneys.

Heidi G. Goebel
Goebel Anderson, P.C., Managing Partner
hgoebel@gapclaw.com
Heidi G. Goebel is a founder and the managing partner of Goebel Anderson PC in Salt Lake City, Utah
which is a majority female owned firm. A true litigator, she focuses on commercial litigation, product
liability and has a knack for dealing with unusually difficult people and problems. She has practiced law
in four states and serves as regional counsel for several corporations.
Heidi G. Goebel obtained her undergraduate degree from Indiana University in Bloomington where she
was a graduate of the highly competitive Liberal Arts Management Program. She continued on to earn
her JD from Indiana University School of Law – Bloomington in 1997.
Speaking on topics from product liability, trial practice and litigation efficiency is a passion for Heidi.
She has been recognized by Best Lawyers, Super Lawyers as a Top 100 Lawyer and Top 50 Woman
Lawyer for the Mountain States region, and as Utah’s Legal Elite. She is a member of the American
Mensa Association.
Heidi also serves on the Board of Directors for the Federation of Defense and Corporate Counsel.

Heather Grossman

Dairy Farmers of America, Vice-President of Legal
hgrossman@dfamilk.com

Heather Grossman is the Assistant Vice President of Legal at Dairy Farmers of America, Inc. (“DFA”).
DFA, with 2016 sales of $13.5 billion and 6,000 employees nationwide, is the nation’s largest milk
marketing cooperative and a processor of dairy foods. DFA is headquartered in Kansas City, Kansas.
Heather manages and directs strategy for DFA’s portfolio of litigation and disputes. Her responsibilities
also include providing legal counsel and training to DFA and its subsidiaries on a broad range of issues,
including regulatory and compliance matters, food safety, food and beverage labeling, labor and
employment, intellectual property, environmental law, and crisis management.
Prior to joining DFA, Heather represented pharmaceutical, medical device, and animal health clients at a
large law firm in Kansas City, Missouri.
Heather earned her J.D., magna cum laude, in 2007 from the University of Missouri-Kansas City and her
B.A. in 2003 from Brigham Young University. She is a member of the Missouri and Kansas bars.

Michael A. Hodge
Michael A. Hodge and Associates, LLC, Security Management Consultant
Michaelahodge@gmail.com
Michael A. Hodge is a Security Management Consultant. He's retired from the U.S. Secret Service after
protecting for U.S. Presidents and retired with 10 years of service leading Corporate Security for a major
Company. He's a graduate of the University of Baltimore School of Law and is Board Certified in Security
Management by ASIS International.

Jeremy A. Ireland
Employment Law Group, Senior Counsel
jeremy.ireland@fedex.com
Currently Senior Counsel at FedEx Express, where he advises all level of management and human
resources on a variety of employment law issues and represents the company before state and federal
agencies. Prior to coming to FedEx, Jeremy worked at a national law firm where he represented
employers across the country in employment law matters. Jeremy graduated cum laude from
Washington & Lee University School of Law.

John S. Jenkins
TE Connectivity Corporation, Executive Vice President
jjenkins@te.com
John S. Jenkins Jr. is the Executive Vice President, General Counsel of TE Connectivity. John is
responsible for the company’s global legal, compliance, corporate governance, government affairs,
intellectual property, security and risk management, and corporate social responsibility activities. He
joined TE Connectivity in October 2012. Prior to joining TE Connectivity, John was with Tyco
International for ten years and was the Vice President, Corporate Secretary, and International General
Counsel. John was responsible for the Board of Directors activities, securities and capital markets
transactions and reporting, mergers and acquisitions, executive compensation, global procurement, real
estate, and tax planning. Prior to 2003, John worked as a litigator with McGuireWoods, LLP. John began
his career in 1987 as an Officer in the United States Navy, and served as a judge advocate both as
Military Prosecutor and Senior Defense Counsel, and finally as Legislative Counsel to the Secretary of the
Navy. John earned his law degree from George Washington University with high honors and his
Bachelor’s degree from the University of Virginia.

Harry I. Johnson, III
Morgan, Lewis & Bockius LLP, Partner
harry.johnson@morganlewis.com
Harry I. Johnson, III serves clients as a management-side defense lawyer, with more than 20 years of
experience in traditional labor matters before the National Labor Relations Board (NLRB) and federal
courts. Harry practices across the entire traditional union/labor field, including in NLRB unfair labor
practice and representation proceedings, union representation campaigns, union corporate campaigns,
labor arbitrations, collective bargaining, labor-management relations, labor- related advice for mergers
and acquisitions, and federal and state labor injunction cases, with additional experience in anti-union
discrimination/coercion and successorship issues.
Harry has experience in California litigation and federal wage-hour class action defense and related
wage-hour compliance counseling. He has regularly defended clients in complex wage- hour class and
collective action litigation under both California and federal law, with prior experience in more than 40
such cases. Harry also provides compliance and auditing advice to businesses operating under
California’s complex statutory requirements to reduce or eliminate his clients’ exposure related to pay
and working hours.
In the area of discrimination law, Harry advises employers on issues that include disparate impact and
treatment claims of racial, sexual, age, national origin, disability, and sexual orientation discrimination;
harassment claims and investigations; retaliation claims; and disability accommodation and leaves.
Harry has also counseled clients concerning enforceable employment arbitration policies, family and
other protected leaves, handbook review, employee competition issues, plant closings, employee/labor
aspects of mergers and acquisitions, layoffs, and employment contract drafting and claims.
Harry joined Morgan Lewis following a two-year appointment at the NLRB (2013–2015). While at the
NLRB, Harry was involved with making many novel changes in the law, as well as issuing a substantial
number of complex cases, including the re-decision of more than 100 cases after the Supreme Court’s
ruling in Noel Canning (which invalidated the prior recess-appointed NLRB and all its decisions)."

Jeffery A. Kruse
Baker Sterchi Cowden & Rice LLC, Member
jkruse@bscr-law.com
Jeff Kruse is as a Member of the litigation law firm Baker Sterchi Cowden & Rice. He joined Baker
Sterchi in September 2015 after serving nearly 10 years in various in-house counsel roles at medical
device company Boston Scientific Corporation, including Senior Counsel, Chief Product Liability Litigation
Officer and Director of Litigation.

Jeff has over 22 years of experience managing complex pharmaceutical and medical device litigation
throughout the country. While at Boston Scientific, Jeff successfully managed multi-district litigations
involving thousands of personal injury lawsuits and thousands of other cases in state court coordinated
proceedings across the country. Additionally, he managed several government-related investigations to
successful conclusions with no action by or payments to the investigating government entities. He also
developed the strategies which resulted in the dismissal of numerous securities-related lawsuits against
Boston Scientific. Jeff also provided critical legal and business advice to numerous business units and
corporate functions including the company’s regulatory, quality assurance, corporate communications,
risk management and marketing departments. He built Boston Scientific’s discovery team from the
ground up by recruiting, hiring, and retaining top talent and supervised a team of 13 litigation and ediscovery professionals.
Prior to joining Boston Scientific, Jeff spent several years at a law firm serving as outside counsel to
global manufacturers of pharmaceutical, medical device, and personal care products in matters locally
and across the country.

Keith Leluga
Global Legal Discovery, Senior Sales Consultant
keith.leluga@globallegal.com
Keith Leluga is the Senior Consultant for Global Legal Discovery, specializing in forensic document
collections, eDiscovery, data analytics, and information governance. Keith has extensive experience
consulting with law firms and corporate legal teams with every aspect of the litigation life cycle while has
worked on hundreds of cases over the last 17 years. He helps his clients in litigation preparedness
including early case assessment, forensic preservation, collections, and processing of electronically
stored information for use during litigation. Keith brings a consultative approach to his client’s cases with
a focus on technology and a streamlined processes to help control outsourced legal spend.
Prior to Global, Keith worked on several large litigations as a paralegal at Kirkland & Ellis prior to
attending law school. Attended Thomas M. Cooley Law School, graduating in 2010. After law school,
Keith worked as a prosecutor in Will County, IL. Keith now resides in West Orange, NJ with his fiancée
and two dogs.

Roberta A. Liebenberg
Fine Kaplan & Black, R.P.C. Senior Partner
rliebenberg@finekaplan.com
Roberta ("Bobbi") Liebenberg is a senior partner at Fine, Kaplan and Black in Philadelphia, where she
focuses her practice on class actions, antitrust, complex commercial litigation and white collar criminal
defense. She served as one of four trial counsel for the plaintiff class in In re Urethanes [Polyether
Polyols] Antitrust Litigation, a price-fixing case which resulted in a record-setting judgment against Dow
Chemical Co. for $1.06 billion after a 4 week jury trial that was affirmed by the Tenth Circuit. Dow
ultimately agreed to a settlement for $835 million, the largest settlement ever recovered in a price-fixing
case from a single defendant. Ms. Liebenberg has held leadership roles for plaintiff classes in numerous
antitrust and consumer class actions. She has also defended major companies in complex commercial
litigation and defended executives in several high profile criminal antitrust cases. She twice served as
Chair of the ABA Commission on Women in the Profession, and currently serves as Chair of
DirectWomen, the only organization devoted to increasing the representation of women lawyers on
corporate boards. Ms. Liebenberg has received a number of awards and honors, including being named
by The National Law Journal as one of the country's 75 most "Outstanding Women Lawyers," and
received the Margaret Brent Women Lawyers of Achievement Award from the ABA Commission on
Women in the Profession and the Martha Fay Africa Golden Hammer Award from the ABA Law Practice
Division.

Connie A. Matteo
Pfizer, Inc., Senior Corporate Counsel
Connie Matteo is an Assistant General Counsel at Pfizer. Since joining Pfizer in 2009, she has led the
defense of complex and high profile litigated matters, including product liability, commercial, securities
and anti-trust matters. Before going in-house, Ms. Matteo was a litigator and principal of Porzio,
Bromberg & Newman in Morristown, New Jersey. Ms. Matteo frequently speaks on topics related to
pharmaceutical litigation and serves as guest lecturer at two law schools.
Ms. Matteo’s professional affiliations include the Steering Committee of the Drug and Medical Device
Committee of the Defense Research Institute, the Association of Corporate Counsel and the Product
Liability Advisory Council. Ms. Matteo also serves on the Board of Visitors of Syracuse University’s
College of Arts and Sciences.

Darren McCue
Dunbar Security Solutions, President
darren.mccue@dunbararmored.com
Darren McCue is President of Dunbar Security Solutions, where he has led the integration of Dunbar’s
Cybersecurity, Security Systems and Protective Services businesses and is responsible for strategically
growing the company. For more than 22 years, he has spearheaded growth for businesses across a
variety of industries, including security, healthcare and technology.
Prior to joining Dunbar, Darren served as the Chief Commercial Strategy Officer for The Brink's
Company, where he led new product and service development, managed the long-term strategy of the
business, and identified global growth opportunities. Previously, Darren held the role of Executive Vice
President of Strategy and Business Development for Aetna's Consumer Financial Solutions Business.
Darren came to Aetna as part of its PayFlex acquisition in 2011 where he served as Executive Vice
President and COO since 2003. Prior to PayFlex, Darren held positions at Booz Allen Hamilton, GE Global
Exchange.
Darren holds an MBA in management and international business from the University of Maryland’s Smith
School of Business and a bachelors of science in business logistics from the University of Maryland.

John Mellen
Ford Motor Company, Associate General Counsel
jmellen@ford.com
John Mellen is the Associate General Counsel for Ford Motor Company, where he leads the Company's
Global Litigation and Regulatory practice. In addition to managing Ford's global portfolio of litigation, Mr.
Mellen and his team counsel the Company in rulemaking, compliance and enforcement proceedings
before federal and state regulatory agencies and advise the Company's Human Resources activity in the
areas of labor, collective bargaining and employment. He joined Ford's Office of the General Counsel in
1981 and served in a variety of litigation and non-litigation roles prior to assuming his current position.
Mr. Mellen received his B.A. from Yale University in 1977, and his J.D. from the University of Detroit in
1981. He and his wife, Ann Marie, reside in Bloomfield Hills, Michigan, and have 2 adult children and 2
grandsons.

Philip A. Miscimarra
National Labor Relations Board, Chairman
philip.miscimarra@nlrb.gov

David A. O'Neil
Debevoise & Plimpton, Partner
daoneil@debevoise.com
David A. O’Neil is a Partner at Debevoise & Plimpton based in Washington, D.C. Prior to joining
Debevoise in January 2015, Mr. O’Neil served for eight years in prominent positions within the
Department of Justice. In 2014, the President and Attorney General designated Mr. O’Neil to lead the
Criminal Division, where he was responsible for supervising more than 600 attorneys investigating and
prosecuting the full range of federal crimes, including corporate malfeasance, cybercrime, fraud offenses
and money laundering. Mr. O'Neil also served as Deputy Assistant Attorney General for the Fraud
Section. In that capacity, he supervised more than 100 prosecutors engaged in nationwide enforcement
against FCPA violations, healthcare fraud, and securities and financial fraud.

Nancy R. Peterson

Allied Universal, Sr. Vice President and Deputy General Counsel

Ms. Peterson is Sr. VP/Deputy General Counsel and Chief Compliance Officer for Allied Universal Security
Services, where she is responsible for overseeing the contract management, compliance and internal
audit functions. Before her current position, she was the General Counsel for Frankford Candy &
Chocolate Co., Inc., where she was recruited as the company’s first general counsel to develop a fullservice in-house legal department. She also served as Assistant General Counsel for ARAMARK
Corporation in Philadelphia, where she represented and advised executives within ARAMARK’s sports and
entertainment and campus services lines of business on corporate/commercial matters. She is a member
of ASIS (Security Council) and serves on the Boards of the Mural Arts Program, Committee of Seventy
and The Forum of Executive Women. Prior to attending Villanova Law School, Ms. Peterson worked in
democratic politics in Washington, D.C. – for the Democratic Senate Campaign Committee (DSCC) and
Senator Chris Dodd.

Marc A. Polk
Stryker, Senior Litigation Counsel
marc.polk@stryker.com
Marc Polk is Senior Legal Counsel, Litigation, for Stryker Corporation, a $10 Billion global manufacturer
of medical devices, including orthopaedic products, instruments, supplies, and services. As head of
litigation based in Allendale, NJ, Marc leads an in-house team in developing and implementing global
strategies to effectively manage and resolve offensive and defensive litigation. Marc works closely with
business partners, and provides counseling and training to address issues associated with litigation and
risk management.
Prior to Stryker, Marc was Chief Litigation Counsel for 11 years at Covidien, a leading medical products
company located in Massachusetts, where he handled all litigation including product liability and nonproduct matters such as commercial, intellectual property, general liability, insurance coverage and qui
tam litigation and related investigations.
Marc graduated from Cornell Law School and before his in-house practice was in private practice in firms
in Philadelphia and Boston, where he was a partner at the firm Nutter McClennen & Fish LLP.

Timothy A. Pratt
Boston Scientific Corporation, Executive Vice President
timothy.pratt@bsci.com
Tim Pratt is Executive Vice President, Chief Administrative Officer, General Counsel and Secretary for
Boston Scientific and a member of its Executive Committee. He is responsible for worldwide
management of the company’s Legal functions, Global Compliance, Government Affairs, Aviation, and
Global Security.
Mr. Pratt is active in the Federation of Defense & Corporate Counsel and is their former Chairman and
had served on their Board and Executive Committee. He also serves as a Director on the Boards of

Lawyers for Civil Justice and the New England Legal Foundation and had been a member of the DRI
board.
Mr. Pratt earned his Bachelor of Arts degree at Tarkio College and graduated Order of the Coif from
Drake University Law School, where he served as editor-in-chief of the Drake Law Review. Prior to
joining Boston Scientific in 2008, Mr. Pratt was a partner and trial attorney with the law firm of Shook,
Hardy & Bacon. While there, he was named a Leading National Products Liability Lawyer by Chambers
USA, one of the Top 500 Litigators in America by Lawdragon, and one of the Best Lawyers in America.
In 2013, he was recognized by The Legal 500 and named to the ""Corporate Counsel 100"" list, which
identifies the top most powerful corporate legal advisers in the United States. In 2016 he was honored
by The Burton Awards as a “Legend in Law.”

Jody S. Riger
Sun Chemical Corporation, Senior Corporate Counsel
Jody S. Riger is currently Senior Corporate Counsel, Employment & Labor/Ethics, at Sun Chemical
Corporation, New Jersey, a multi-billion dollar global company with 9,000 employees worldwide. In her
role, Jody advises human resources personnel and senior management on a variety of employment,
labor, contractual, compliance, and other personnel issues, including policies, employee discipline,
terminations, reorganizations, contracts, wage and hour laws, leave laws, restrictive covenants,
compliance, and other employment-related issues. Jody also conducts trainings for managers,
employees, and human resources. Jody manages litigation and defense strategy both internally and
with outside counsel in matters before federal and state courts and agencies, mediations, and labor
arbitrations. Jody also manages the company’s online ethics program and training for employees.
Prior to Sun Chemical, Jody was a Senior Associate in the Labor Department at Proskauer Rose LLP,
where she focused her practice on employment litigation and counseling employers on a variety of
employment issues. Jody was a member of the firm's Employment Law Counseling Group, Employment
Litigation & Arbitration Group, and Law Firm Practice Group. She served on the local Associates’
Committee and was the office representative for the firmwide Associates Committee. Jody also clerked
for one year for the Hon. G. Donald Haneke, U.S.M.J., United States District Court.
Jody is a member of the ACC's Labor & Employment Committee, and is a founding member of the New
Jersey State Bar Association’s Animal Law Committee.
Jody received her J.D. from Rutgers-Law, Newark in 2001.

Cynthia M. Rufe
Eastern District of Pennsylvania, Judge
chambers_of_judge_cynthia_m_rufe@paed.uscourts.gov
Honorable Cynthia M. Rufe has been a Judge of the United States District Court, Eastern District of
Pennsylvania since 2002. Prior to her appointment to the federal bench, Judge Rufe served as a Judge of
the Court of Common Pleas of Bucks County, Pennsylvania. Judge Rufe has been appointed to lead
several product liability/sales and marketing Multi-District Litigations: for the diabetes drug, Avandia; for
Zoloft; for Effexor, and most recently for In Re: Generic Digoxin and Doxycycline Antitrust Litigation.
Judge Rufe was a member of the State- Federal Multi-Jurisdiction Task Force which published a manual,
“Coordinating Multi- Jurisdiction Litigation, A Survival Guide for Judges” which is posted on the JPMDL
website. Judge Rufe also devotes many hours to civics education, chairing the EDPA’s Judicial Outreach
and Public Relations Committee and co-chairing the Third Circuit Courts and Community Committee and
co-chairing the Third Circuit’s Courts and Community Committee. She remains an appointed member of
the Third Circuit Judicial Council Committee on Magistrate Judges. Judge Rufe has served as a visiting
judge with the Third Circuit and Ninth Circuit Court of Appeals. Judge Rufe has also served the Federal
Judges Association as an elected Board member, Secretary, Vice-President of Communications and now
President-Elect. Judge Rufe received a Bachelor of Arts degree in Political Science and Education from
Adelphi University, New York and a Juris Doctor degree from the State University of New York at Buffalo
Law School.

Michael D. Shalhoub
Goldberg Segalla, Partner
mshalhoub@goldbergsegalla.com

Marilyn F. Sherron
AT&T, General Counsel
ms2411@att.com
Marilyn Sherron is a graduate of the University of Puget Sound and Seattle University School of Law.
She started her legal career as a prosecutor in the Seattle City Attorney’s office and worked in a number
of positions in criminal and civil division before she was assigned to direct the City Attorney’s labor and
employment division where she managed the legal staff responsible for defending the City in all labor
and employment litigation. In 2003 Ms. Sherron joined AT&T legal staff and is currently an Assistant
Vice President – Senior Legal Counsel. Ms. Sherron and her staff are responsible for providing labor amd
employment advice and counsel to senior management staff located in nine states . Additionally, Ms.
Sherron’s staff is responsible for defending AT&T and its subsidiaries before various state and federal
agencies and courts. Ms. Sherron participates in Women of AT&T and serves on AT&T’s legal
department Diversity and Inclusion Committee. She resides in Seattle and in her spare time, volunteers
on two non-profit boards with missions to serve victimized populations.

Clinton W. Thute
Ameriprise Auto & Home Insurance, Attorney, Litigation Specialist, and Litigation Liaison
cwthute@cox.net
Clint Thute is currently an Attorney, Litigation Specialist and Litigation Liaison for Ameriprise Auto and
Home Insurance. Clint has prior experience as Regional Claims Director for Excess and Suplus Insurance
carriers IFG / Burlington; XL Catlin Specialty and Western Heritage Insurance Company. He also served
as counsel and Litigation Manager for a non-standard auto carrier. Prior to that Clint was a partner with
Civerolo, Wolf, Gralow and Hill in Albuquerque, NM where he practiced for 12 yrs. He is a graduate on
prior panels for the FDCC, DRI, and ABA. Clint and his wife Andrea, have an adult son, Gannon, a
graduate of the University of Arizona who lives and works in Tucson, AZ, Daisy a Yellow Lab, and Molly a
mischievous Pit Bull.

Marisa A. Trasatti

General Counsel Sciton, Inc./Of Counsel, Wilson Elser, LLP
Marisa.Trasatti@wilsonelser.com
Marisa Trasatti focuses her practice primarily on civil litigation, with an emphasis on product liability
litigation, including cases involving drugs and medical devices, and serves as outside General Counsel for
Sciton, Inc., a prominent medical and dermatological laser company based in Palo Alto, California. Marisa
has experience litigating medical malpractice, insurance defense and products liability cases and has
defended, locally and nationally, several large corporations in connection with toxic tort litigation. Her
experience in life sciences includes domestic and international regulatory issues; negotiation, design and
drafting of clinical trial agreements; interpreting court pronouncements; and vetting marketing materials
for domestic and international regulatory compliance. Marisa also handles a broad spectrum of issues
involving corporate, employment, regulatory, contract and product liability issues, domestically and
internationally. She has lectured on the topics of Federal Preemption, learned intermediary defense and
social media. In addition, Marisa’s workload includes consultation on corporate matters relating to
international expansion in Canada, the Middle East/North Africa, Australia, Japan, Korea and elsewhere.
She counsels on issues such as regulatory, patent, corporate and human resources matters. Marisa has
published articles for the FDCC, CLM and MDC. She serves as corresponding editor for the FDCC Flyer
and is a contributing author for the chapter on "Leadership for Lawyers," an FDCC e-Book to be
published in 2017. She co-authored the FDCC State Law Compendium on Maryland Negligence Law.
Early in her career Marisa served as a judicial intern for The Honorable Lawrence R. Daniels, Circuit
Court for Baltimore County and legislative assistant to the late Honorable Senator John Cade.

Richard K. Traub
Traub Lieberman Straus & Shrewsberry LLP, Partner
rtraub@traublieberman.com
Richard K. Traub is a founding partner of Traub Lieberman Straus & Shrewsberry LLP and a member of
the firm’s management committee. He concentrates his practices in insurance coverage, construction
litigation, litigation management, and cyber and technology. Rich has handled matters involving a wide
range of conditions, including roadways, bridges, railroads, sidewalks, and playgrounds against public
entities. He has also defended public entities employment related matters alleging both state and
federal claims. Rich also defended civil rights and police misconduct claims brought under both state and
federal law.
Rich has represented numerous design professionals and contractors in all phases of construction
projects; insurers and reinsurers in connection with coverage litigation; and has been extensively
involved with data breach, technology, privacy issues and disaster management. He has published a
number of articles, books and papers dealing with environmental forensics, technology and e-commerce
liabilities; and construction defect litigation. Most recently, he was a co-contributor to the 2015-2016
Edition of the “Reinsurance Professional’s Deskbook.”
Rich’s role as coordinating or litigation management counsel to his clients, includes providing consistency
and quality of defense and claims resolution. He acts as a central, single source of information for his
clients in pre-claim and post-claim crisis management. This coordination and management reduces
litigation expense and insures a prompt, coordinated response to all matters that are in suit.
Rich is currently on the Presidential Council of the Association Internationale de Droit des Assurances
(AIDA), an international non-profit association whose purpose is to promote the study and knowledge of
international and national insurance law and related matters. He is also the Chair of the International
Initiatives Committee and Corporate Counsel at the Federation of Defense and Corporate Counsel
(FDCC), an organization of experienced attorneys who specialize in the defense of civil litigation, risk
managers, and insurance claims executives.
Rich is a frequent lecturer on numerous legal topics including insurance coverage, bad faith, technology,
architects and engineers professional liability, construction defects, environmental forensics, the use of
PowerPoint as a tool of persuasion, tort reform, and litigation management.
He currently resides in New Jersey and is an avid softball, a Harley Davidson rider and a collector of fine
art.

Hank Watkins
Lloyd's North America, President
hank.watkins@lloyds.com
Hank is responsible for Lloyd’s operations and market development activities in the US and Canada.
From offices in Atlanta, Boston, Chicago, Dallas, Frankfort KY, Los Angeles, New York, the USVI,
Montreal and Toronto, Lloyd’s is actively engaged in educational and marketing outreach to retail,
wholesale and reinsurance intermediaries, risk managers, managing general agents, risk management
programs at colleges & universities and other stakeholders in the Lloyd’s market.
Hank has more than 35 years of experience in the insurance industry and has held a range of
underwriting, client management and leadership positions in the United States and Europe at Chubb,
Johnson & Higgins, Marsh and HRH.
Hank received his BA from the University of California, Berkeley and has completed an executive
leadership program at The Wharton School. He’s a member of the Board of Overseers at St. John’s
University’s School of Risk Management, Insurance and Actuarial Science and is on the boards of the
Insurance Information Institute and Insurance Industry Charitable Foundation (NY/Northeast Division).

David S. Weinstein
Clarke Silverglate P.A., Partner
dweinstein@cspalaw.com
David S. Weinstein is a partner at Hinshaw & Culbertson, LLP’s White Collar Crime Group. Mr.
Weinstein’s clients include corporate and individual clients in need of assistance negotiating the complex
myriad of State and Federal laws, rules and regulations. He is admitted to practice in the State of
Florida and in the United States District Courts for the Southern, Middle and Northern Districts of Florida.
Mr. Weinstein is a graduate of the State University of New York at Binghamton and the University of
Miami School of Law. He has been recognized by Best Lawyers since 2013 in the White Collar Criminal
Defense Category. He currently serves as the President Elect and Board Member of the South Florida
Chapter of the Federal Bar Association. He is a member of the Florida Association of Criminal Defense
Lawyers and the Dade County Bar Association’s Criminal Court’s Committee. Prior to joining Hinshaw &
Culbertson LLP, David practiced at two different firms in Miami. He was a senior member of the white
collar practice teams at each firm. Before entering private practice, he served as an Assistant State
Attorney in Miami-Dade County Florida from 1989-1998, where he was a line assistant and then the
Chief of the Robbery Career Criminal Section, the Narcotics Section, the Racketeering/Organized Crime
Section and prior to his departure, as the Deputy Chief of the Felony Division.
In 1998 he became an Assistant United States Attorney with the United Sates Attorney's Office for the
Southern District of Florida. As an Assistant United States Attorney he focused on the investigation and
prosecution of multi-defendant narcotics trafficking and money laundering cases. In addition to trial
work, he also held management positions as the Chief of the Organized Crime Drug Enforcement Task
Force/Narcotics Section and prior to leaving the Office in 2009, he was the Chief of the Public
Integrity/National Security/Civil Rights section. Mr. Weinstein has appeared as a legal analyst in print
media as well as on a number of national, international and local television news programs for networks
that include FOX, ABC, CBS, NBC, PBS, CNBC, MSNBC, CNN, CTV and the BBC World News.

Sherryl Willert
Williams, Kastner & Gibbs, Member - Board of Directors & Former Managing Director of Williams Kastner
swillert@williamskastner.com
Sheryl Willert is a member practicing primarily out of the firm’s Seattle office. Ms. Willert served as the
firm’s Managing Director from 1996-2001 and again from 2006-2013. Ms. Willert continues to serve the
firm on its Board of Directors and chairs the firm’s Diversity Committee.
Ms. Willert concentrates her legal practice on all aspects of employment law for both unionized and nonunionized employers. Her practice focuses on all aspects of employment law including defense of
individual and class litigation, counseling, investigations and dispute resolution for international, national
and local clients. A nationally recognized speaker and author on such topics as employment
discrimination, implicit bias, compliance and privacy matters, Ms. Willert has been “AV Preeminent”- the
highest peer-review rating available, for over 25 years.
In addition to employment related matters, Ms. Willert has represented clients in matters involving
commercial litigation, products liability and medical negligence. She has provided council to numerous
professional athletes on business and personal matters in addition to assisting in legal matters for
various nonprofit organizations including Russell Wilson’s Why Not You Foundation, Farestart and
Kindering Center. Ms. Willert was designated by the Puget Sound Business Journal as one of the region’s
“Women of Influence,” a recognition of women in commerce, service and philanthropy who are “a force
in the Seattle community.”
Ms. Willert is a past president of the DRI - The Voice of the Defense Bar, the nation’s largest association
of civil litigation defense attorneys. She served as the organization’s first female and first AfricanAmerican officer. In 2009, DRI - The Voice of the Defense Bar, renamed its Pioneer Diversity Award after
Ms. Willert. The award, now known as the Sheryl J. Willert Pioneer Diversity Award, recognizes an
individual attorney for his or her demonstrated commitment to diversity in the legal profession. In 2010,
Ms. Willert was honored as one of the Women of Power in Law at the Women of Color Empowered event
hosted by the Northwest Asian Weekly Foundation. In 2011, Ms. Willert received the Loren Miller Bar
Association’s Pioneering Woman Award, presented to African-American female attorneys who are

trailblazers in the legal profession. In 2013, Ms. Willert was named to On Being A Black Lawyer’s Power
100 list, a compilation of the nation’s most influential black attorneys working in government,
academics, and both the private and public sectors. Also in 2013, USLAW Network recognized Ms. Willert
for her dedication and service to the organization with the O’Hagan Award. In 2014, Ms. Willert received
the Washington Most Powerful and Influential Women Award from the National Diversity Council.

Cindy J. Williams
1-800 Contacts, Inc., General Counsel
soram@1800contacts.com
Cindy Williams is the General Counsel at 1-800 Contacts, the largest retailer of contact lenses. Cindy
joined 1800 in July of 2015 where she is responsible for managing the legal and legislative affairs teams.
Previously Cindy was Secretary & General Counsel for InterAct Public Safety Systems, a startup software
company. Prior to that role she was Corporate Counsel and Director of Government Affairs at Federal
Signal Corporation where she launched the Government Affairs Department and managed a bet the
company mass tort. Cindy started her legal career at Lord, Bissell & Brook, n/k/a Lock Lord Bissell &
Liddell in Chicago as a litigator. Cindy was recently named as one of the "Vision Monday's" 2016 Most
Influential Women for her work as a consumer advocate in serving not only 1-800 customers, but
contact lens consumers everywhere.

Barak Babcock

FedEx Ground, Lead Counsel
barak.babcock@fedex.com

Barak Babcock is Lead Counsel at FedEx Ground Package System, Inc., and has worked FedEx operating
companies since August 2004. Prior to that, he was an associate at a management side
labor/employment law firm in Minnesota.
At FedEx, he handles all aspects of litigation across the United States from handling ediscovery to
arguing motions and trying cases before juries and Administrative Law Judges. He has both trial and
appellate litigation experience in both state and federal courts.

Craig D. Zahnd
Swiss Re, General Counsel Americas Region
craig_zahnd@swissre.com
Craig is a Managing Director and the General Counsel for the Americas Region within Swiss Re’s Legal &
Compliance Division. In this role he manages a team of over twenty attorneys, paralegals and assistants
in the US, Canada and Latin America. The team handles a wide variety of legal and regulatory matters,
including analysis of (re)insurance laws and regulations, employment law, corporate governance,
contracts, compliance, regulatory support, transactions and litigation. Craig provides legal advice to
senior executives, management and various Swiss Re Boards of Directors, and is a company
representative for various industry groups including the Organization for International Investment.
Craig began his legal career over twenty five ago, and has served as an in-house corporate counsel in
various capacities since 1998. Prior to joining Swiss Re, he worked for General Electric Company, where
he held a variety of positions including Claims Counsel, Quality Manager and Litigation Counsel. He
created the GE insurance unit’s first dedicated Litigation Team and worked closely with GE's General
Counsel office. Craig also served as the Integration Leader for the Legal Department during the sale of
GE’s insurance unit to Swiss Re. At Swiss Re, Craig initially served as Swiss Re’s Head of Dispute
Resolution, managing a team of attorneys who handle significant disputes and investigations. Prior to
joining GE, Craig was an attorney in the law firm of Shook, Hardy & Bacon LLP, where he specialized in
commercial, tort and environmental litigation.
Craig is a graduate of William Jewell College and the University of Virginia School of Law.
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FDCC 2018 WINTER MEETING

February 24 - 28, 2018

Omni Amelia Island Plantation Resort | Amelia Island, Florida
However few, our days will be filled with a balance of
networking opportunities, great programs, fellowship,
and fun activities that take advantage of the beach, the
Omni’s enormous property, the weather, and the nearby
town of Fernandina Beach.

