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This paper examines the implication of legalization of Marijuana, both, regarding the proposed 

legalization of recreational marijuana in Canada, and the already legal medical use of Marijuana. Each 

provincial government in Canada has the power to legislate certain aspects of Marijuana use 

(importantly, spaces where marijuana can be consumed and retailing of marijuana). This paper uses 

Ontario as an example, but note that the laws of different provinces will vary. 

 

The aim of this paper is to identify and elucidate insurance related issues that transcend the 

Canadian border and are critical for American insurers to be aware of.  



The Proposed Legislation 

 

Canada – the home of the Cheech and Chong duo1 – is set to legalize recreational marijuana this 

year. 

 

Currently in Canada, Cannabis (Marijuana) remains a Schedule II drug under the Controlled Drug and 

Substances Act. Unless marijuana otherwise regulated for production and distribution for medical 

purposes, it is subject to the offences under the Controlled Drug and Substances Act. Possessing 

and selling marijuana for non-medical purposes in Canada is currently illegal. 

 

In November 27, 2017, the House of Commons passed Bill C-45, which legalizes the possession and 

use of marijuana for recreational purposes. The Liberal Government promised to legalize marijuana 

by summer of 2018 with some suggestion that the laws would be enacted by July 2018, latest.  

The announcement and expedient drafting of the legislation invited criticism from provincial 

governments, which asked the federal government to delay legalization in order for the provincial 

governments to enact appropriate laws regulating the use of marijuana. Provincial governments are 

concerned that there is not enough time to ensure and properly regulate marijuana use to ensure that 

the safety, employment, and various other implications of marijuana are addressed. 

 

While the Federal government continued to promise that the new legislation would be in force this 

summer, specifically July 1st, 2018, delays in the legislative process persisted.  Bill C-45’s final hurdle 

was the final Senate vote on June 7th, 2018. Minister of Health, Petitpas Taylor, had stated at that 

time that provincial and territorial governments would need 8-12 weeks to prepare for retail sale of 

marijuana following the senate vote and Royal Assent. While Bill C-45 was subject to some back and 

forth between the Senate and the House of Commons regarding proposed amendments, on June 

20th, 2018 the Senate passed Bill C-45 and it received Royal Assent on June 21st, 2018.  Thereafter, 

Prime Minister Justin Trudeau announced that the date of October 17th, 2018 had been set as the 

recreational legalization date, giving the Provinces and municipalities roughly four months to 

prepare.  

                                                                 
1 according to Wikipedia the duo met in Vancouver, BC -  
https://en.wikipedia.org/wiki/Cheech_%26_Chong#Career 



 

Importantly, marijuana legalization is imminent in Canada whether provincial governments and 

other institutions are ready or not.  

 

Federal – What are the proposed changes? 

 

The “Cannabis Act” will enact the following restrictions: 

• the legal age for use of marijuana is 18 years; 

• giving or selling cannabis to youth or using a youth to commit a cannabis-related offence will 

attract criminal penalties with a maximum of 14 years of jail time; 

• rules regarding packaging of marijuana to prevent packaging that is appealing to youth; 

 

The Cannabis Act will allow the following for anyone over 18 years of age: 

• possessing up to 30 grams of legal dried cannabis; 

• sharing up to 30 grams with other adults; 

• purchasing cannabis oil from licensed provincial or federal retailer; 

• growing up to 4 cannabis plants per residence for personal use from licensed seeds; 

• making cannabis products  

 

The responsibilities relating to manufacturing, distribution and retail of recreational marijuana will be 

divided between the federal and provincial government in the following way. 

 

The federal government will be responsible for: 

• setting requirements for producers who grow and manufacture cannabis 

• setting industry-wide rules and standards, including: 

o the types of cannabis products that will be allowed for sale 

o packaging and labelling requirements for products 

o standardized serving sizes and potency 

o prohibiting the use of certain ingredients 

o good production practices 

o tracking of cannabis from seed to sale to prevent diversion to the illicit market 



o restrictions on promotional activities 

The provincial and territorial governments will license and oversee the distribution and sale of 

cannabis. They can also: 

o increase the minimum age in their province or territory (but not lower it) 

o lower the personal possession limit in their jurisdiction 

o create additional rules for growing cannabis at home, such as lowering the number of plants 

per residence 

o restrict where adults can consume cannabis, such as in public or in vehicles2 

 

The power and responsibility to regulate where adults can consume marijuana, such as in public or 

in vehicles, will likely result in the most variance between provinces, as well, it will have a 

tremendous impact on the practical, day to day changes, that result from legalization of marijuana.  

 

Ontario is one of the first provinces to pass new laws regarding legal marijuana. All other provinces 

and territories have announced and/or enacted laws for marijuana legalization. The last to the table 

was Nunavut, which has not yet announced a timeline for its territorial legislative response to federal 

legalization of marijuana.3 

 

Ontario Legislation  

 

In Ontario, the legal age for marijuana use, purchase, possession, and growing is 19 years, the same 

as the legal age for alcohol use.  

 

Ontario has greatly restricted the spaces where marijuana can be consumed. It will be illegal to use 

recreational marijuana in any public place, workplace, and motorized vehicle. Violations will 

attract monetary fines of $1,000 for a first offence, and $5,000 for subsequent offences. 

 

Initially, the Provincial Liberal government that was in power at the time had decided to restrict 

retail of marijuana exclusively through the “Ontario Cannabis Store”, a subsidiary of the province’s 

                                                                 
2 https://www.canada.ca/en/services/health/campaigns/legalizing-strictly-regulating-cannabis-facts.html 
  
3 http://www.cbc.ca/news/canada/north/legal-weed-community-consultations-1.4446413 

https://www.canada.ca/en/services/health/campaigns/legalizing-strictly-regulating-cannabis-facts.html


crown corporation, which retails and distributes alcoholic products, the Liquor Control Board of 

Ontario. Consistent with the recommendations of the Government of Canada’s Task Force on 

Cannabis Legalization and Regulation,4 alcohol and cannabis will not be sold in the same stores. 

Retail locations have already been announced for the Ontario Cannabis Store.  However, after 15 

years in power the Provincial Liberals were swept out of office by the Ontario Progressive 

Conservative party led by now Premier Doug Ford just a few weeks before Bill C-45 received Royal 

Assent.  While no concrete changes have been announced, Premier Ford stated shortly after the 

October 17th date was announced that his government would be reviewing the legislation the 

Liberals had put in place and may decide on a different strategy for how marijuana is sold in the 

Province.  Ontario has adopted the federal laws regarding limits on growing your own marijuana and 

possession. 

 

Driving 

 

Ontario has toughened laws on the use and influence of drugs while driving in order to align the 

restrictions on drugs use while driving with restrictions already in place for drinking and driving. 

Congruent to drunk driving, driving while impaired through use of marijuana is prohibited. As with 

any other drugs or alcohol, there is a zero tolerance for drivers with G1 or G2 (aka “learner’s 

permit”), and drivers under the age of 21. The official comment regarding testing for impaired 

driving states: 

 

Police officers will be authorized to use oral fluid screening devices at roadside. Once a federally approved 

device is available, we will implement the use of those devices to help police enforce the law.5 

 

Workplace 

 

Consuming recreational marijuana in the workplace will continue to be illegal. Employees and 

workers will continue to “have a duty to perform work safely and to report any hazards to their 

supervisor or employer under the [Ontario Health and Safety Act]”. 

                                                                 
4 https://www.canada.ca/en/services/health/marijuana-cannabis/task-force-cannabis-legalization-regulation.html 
5 https://www.ontario.ca/page/cannabis-legalization#section-0 



 

American Legislation  

 

Despite many efforts, the United States continues to outlaw the use, sale and possession of 

marijuana, even for medical use, at the federal level. In the United States, criminalization of 

marijuana remains under the jurisdiction of the federal government, like in Canada. However, States 

can individually affect the enforcement of use of marijuana by individuals, given that federal 

authorities rarely target individual consumers.  

 

The Cole Memorandum, issued in August 29 2013, stated that given its limited resources, the Justice 

Department (federal) would not enforce federal marijuana prohibitions in states that “legalized 

marijuana in some form” except where a lack of federal enforcement would undermine federal 

priorities. Essentially, allowing States to have an impact on personal recreational use.  

 

In January 2018, Jeff Sessions, Attorney General, rescinded the Cole Memorandum granting U.S. 

Attorneys the ability to enforce federal law without restriction. 

 

Keeping track of legalization in United States is a little more complicated than Canada. In nine states 

– Alaska, California, Colorado, Maine, Massachusetts, Nevada, Oregon, Vermont and Washington – 

the sale and possession of marijuana is legal for both medical and recreational use, as of January 

2018; Vermont and the District of Columbia have legalized personal use but not commercial sale. 

Twenty-nine states and the District of Columbia have passed laws allowing some degree of medical 

use of marijuana, and 13 states have taken steps to decriminalize it to some degree. 

 

Automobile Insurance  
 

In tort cases, the law of the land where the loss occurred applies – insurers in the United States will 

have to be well versed in Canadian laws regarding marijuana. Currently, driving while impaired under 

the influence of drug is treated the same as driving while impaired under the influence of alcohol, 

however, as discussed below, the practical reality of dealing with impairment under the influence of 

marijuana is much more complicated. 



 

Even though recreational use of marijuana is illegal in Canada, driving while impaired under the 

influence of drugs is not a rare occurrence.  

 

In the following charts, Statistics Canada demonstrate the use of marijuana, as well as occurrence of 

drug impaired driving (not limited to marijuana): 

 

 
Source: https://www.statcan.gc.ca/pub/11-626-x/11-626-x2017077-eng.htm 



 
Source(s): Statistics Canada, CANSIM table 252-0051. 

 

Insurance companies have the demanding task of evaluating risks associated with legalization of 

marijuana, and adapting their products without having sufficient and reliable data on the issues. 

Legalization of marijuana will allow increased research and data collection on marijuana use, which 

will assist insurers in making informed decisions and inevitably helping to better underwrite the risks 

associated particularly with marijuana use.  

 

In 2008, provisions of the Criminal Code of Canada came into force enabling police to carry out 

compulsory roadside testing of drivers suspected of drug-impaired driving. It is important to note 

that the impaired driving rate is influenced by a variety of factors including detection practices and 

enforcement priorities. 

 

Canada has not outlined a minimum impairment limit on the amount of marijuana (or particularly, 

THC). It is expected to follow the states that have legalized marijuana for recreational use, five 

nanograms per microliter of blood for personal vehicles (Montana, Colorado, and Washington). 

 



Testing for impairment caused by marijuana use is not as straightforward as testing for alcohol 

impairment; it remains a major issue. In Ontario, driving impaired allows an insurer to deny 

coverage leaving the statutory minimum of $200,000 available for third party claims.6  

 

Notifying Insurer: Individuals authorized to use medical cannabis do not have a duty to inform their 

insurer that they are using cannabis. In other words, to auto insurers, prescribed use of cannabis is 

the same as any other prescribed medication.  

Accident Benefit Claims for Marijuana 
 

While legalization of marijuana in Canada for recreational use is an imminent reform, the use of 

marijuana for medical use has a longer history. In August 11, 2016, Health Canada announced the 

new Access to Cannabis for Medical Purposes Regulations (ACMPR), replacing earlier regulations for 

medical use of marijuana. The ACMPR allows licensed producers to produce and sell cannabis 

products for medical use and allows individuals to grow their own cannabis for medical purposes. 

 

In 2012, the Financial Services Commission of Ontario, the body that formerly adjudicated 

insurance benefit disputes in Ontario (Ontario has now delegated this function to the License 

Appeal Tribunal), heard the first case where an insured claimed benefits for medical marijuana: T.N. 

v the Personal Insurance Co. of Canada.  

 

 Summary of T.N. v Personal Insurance Company of Canada, 2012 FSCO A06-000399 

 

The applicant, catastrophically injured, claimed for a variety of accident benefits including 

$1,200 per month for purchase of medical marijuana for ongoing medical expenses. The 

insurer argued that the use of marijuana for neuropsychiatry is experimental in nature but 

failed to successfully argue that the use of marijuana for the applicant’s specific symptoms, 

such as pain, insomnia, anxiety and poor appetite, is experimental in nature. 

 

                                                                 
6 section 7.2.2 of the Ontario Automobile Policy (OAP1) 



The arbitrator awarded the claimant benefits for purchase of marijuana at that ongoing rate 

of $567.60 per month and found that the applicant’s use of marijuana was reasonable 

required in the circumstance.  

 

A more recent accident benefit claims decision, released in June, 2017, and upheld on appeal, is Biro 

v Unica Insurance, 2017 CarswellOnt 18017 

 

 Summary of Biro v Unica, 2017 CarswellOnt 9733 (Appeal: 2017 CarswellOnt 18017) 

 

The applicant in this case claimed benefits for medical marijuana which he purchased from 

an unlicensed source (on the street) before he obtained a license to possess and grow 

marijuana legally; he also claimed payment for the plants, materials and security system 

claimed to be acquired for growing his own marijuana for medical use.  

 

The applicant had health issues. He used marijuana for his pre-existing health issues as well 

as for pain caused by the motor-vehicle accident. The applicant grew marijuana himself and 

had accrued expenses, for which he claimed reimbursement.  

 

The arbitrator awarded medical benefit for medical marijuana on an ongoing basis at the rate 

of $30 per day (amounting to 3g per day), from the time he received a prescription for 

medical marijuana (“legal and medically sanctioned consumption of marijuana”, para 88). 

The arbitrator declined to award amounts related to the street marijuana finding that there is 

no justification under the SABS for lump sum payments of medical benefits for illegal drugs.  

 

The expert doctors opined that the use of marijuana for pain was effective for the applicant; 

the prescribing doctor’s evidence was that marijuana was that only drug that eased the 

applicant’s pain without causing problematic side effects. 

 

Interestingly, the prescribing doctor testified that this was the first time he had prescribed 

marijuana and even so, on the insistence of the patient/applicant that marijuana effectively 

managed his pain. 

 



There is a growing number of accident benefits claimed being awarded for medical marijuana 

expenses where the evidence shows that: 

• medical marijuana is effective in responding to the claimant’s symptoms; 

• medical marijuana is prescribed and obtained from licensed sources; and  

• the expenses are reasonable and necessary. 

 

There is no doubt that as the medically sanctioned use of marijuana becomes more prevalent, claims 

under accident benefits will become more common. In fact, although the use of medical marijuana 

may continue to be considered “experimental” for new symptoms, accident benefits claim require 

expert evidence of selected physicians and experts; therefore, wider consensus on the particular use 

may not be necessary and it may be sufficient to show that marijuana effectively medicates the 

individual applicant. We anticipate that once marijuana is legalized for recreational use, applicants 

claiming medical marijuana expenses who also consumed marijuana for recreational use will receive 

less stigma and pushback. 

 

Culture Shift: A big takeaway from the accident benefits world is that we are moving towards better 

understanding and acceptance of marijuana use and away from the Cheech and Chong stoner 

counterculture, which portrays marijuana users as slacker hippies. 

 

Property Insurance 

Growing Marijuana 

Grow operations can increase susceptibility to fire and water damage if not set up appropriately, 

many growers perform electrical modifications and have a DIY approach which can increase  

the fire hazard while poor ventilation can cause mold and affect air quality. Grow ops also invite 

the risk of vandalism and theft.  

 

 

 Summary of Pietrangelo v Gore Mutual Insurance Company, 2011 ONCA 162 (leave 

to appeal to SCC refused) 



 

 In this case, the Court of Appeal upheld a “marijuana use” exclusion clause in a property 

insurance policy on which the insurer relied to deny a fire loss property damage claim. 

 

 The insured suffered a loss to one of its residential properties when a tenant caused an 

explosion while producing cannabis resin. The insured landlord was unaware of the tenant’s 

activities. The insurance policy excluded coverage for loss or damage to dwellings used in 

the processing or manufacture of marijuana. The insurer relied on that exclusion to deny 

coverage. The insured's action to enforce its claim under the policy was dismissed on the 

basis that the exclusion clause applied. The insured appealed. 

 

 On Appeal, the insured argued that the trial judge erred in the interpretation of the word 

“use” and that the exclusion clause was unjust because it operates to create unfairness on 

them primarily because of their innocence or inability to prevent the events that caused the 

loss. The Court of Appeal rejected these arguments and found that the exclusion was valid 

and legitimate. 

 

  Summary of Davidson v Wawanesa Insurance Co. 2015 BCSC 1383 

  

The Plaintiff sued his insurer, Wawanesa, for denial of a property loss claim resulting from 

arson subsequent to a police raid, which exposed a marijuana growing operation on the 

insured property. The insured and owner of the property had been working on various jobs 

outside the city and was not home when the subject events took place. When the insured 

purchased the home, his wife, step-daughter, step-daughter’s boyfriend, moved in for 

varying periods. 

 

On April 21, 2010 the police raided the insured residential property and found 630 marijuana 

plants and other indicia of a grow operation, as well as illegal firearms. On April 22, 2010, 

early morning, the property was deliberately set on fire. 

 

The insured reported the loss, and the insurer investigated. In May, the insured gave a 

statement to the RCMP and was ultimately arrested that day relating to the grow operation, 



the stolen property and the firearms. As he had done to Mr. Anderson, Mr. Davidson denied 

any involvement in the illegal activities at the Residence and the fire. The insurer continued 

to advise the insured that no advance payments could be considered at the time. 

 

The insured was investigated but no criminal charges were laid. However, the insurer wrote 

to the insured and advised that their investigation revealed that he had been charged with 

possession of stolen property, restricted firearms and production of controlled substance. It 

stated that at no time was the insurer advised of this use of the premise, otherwise the 

insurer would have declined to issue the policy of insurance. The insurer voided the policy. 

 

The issues were whether 1) the insured’s claim was covered under the policy, and 2) if not 

excluded, whether the policy was void because of misrepresentation or failure to advise of 

change of material risk. 

 

The exclusion clause in the policy exclude “any loss or damage resulting from any illegal 

activity….” arising directly or indirectly from the growing, cultivating, harvesting, processing, 

manufacture, distribution, or sale of any drug, including but not limited to cannabis, or any 

non-prescription controlled substance” (para 66).  

 

The judge found that the insurer had failed to prove the exclusion applied because the 

growing of marijuana, although temporally proximate, did not directly cause the fire: “The 

difficulty with [the insurer’s] position is that it relies entirely on speculation as to how the fire 

arose. While the timing of events is suspicious, it remains the case that there is simply no 

evidence as to why the fire was set.” (para 83). 

 

Lastly, in regards to the material risk argument, the judge found that the presence of the 

marijuana grow operation was a material change to the risk under the Policy. The central 

issue was the insured’s credibility regarding his evidence that he was not aware of the 

marijuana grow operation. The judge found his evidence credible. 

 

The judge awarded the property damage claim to the insured. 

 



Most home insurance policies have an exclusion clause relating to marijuana grow operation. These 

two results demonstrate the insurance world’s attempt to respond to illegal marijuana growing 

operations. A shift in the insurance industry is required to offer comprehensive coverage for 

associated risks as opposed to wordsmithing policies with plenty of exclusions, which leave insureds 

exposed. With the legalization of marijuana for recreational use, and the increasing amount of 

licensing for individuals to grow marijuana for medical use, insurance companies need to be 

proactive in addressing these risks in the insurance policy. The benefit is that insurance companies 

can address the costs through increased premiums while providing adequate coverage. 

 

Additional risk exists in rental properties where landlords have limited control and knowledge of the 

activities that take place in rental units. 

 

The Ontario Real Estate Association wants a provincial registry of homes that are classified as grow-

ops as a protection for home buyers.7 Steve Kee of the Insurance Bureau of Canada says questions 

about home-grown marijuana will become routine when applying for or renewing policies.8 

 

Marijuana plants are also an expensive asset for most individuals. The Ontario Divisional Court 

recently dismissed an appeal in an insurance case over stolen marijuana plants because they were not 

“usual to” the ownership and maintenance of a dwelling. A view that will likely change following the 

legalization of recreational marijuana. 

 

  Summary of Stewart v. TD General Insurance Company, 2014 ONSC 854 

 In this case, the plaintiffs insured the contents of their residence under a policy with the 

defendant insurer. The insured licensed to possess and cultivate marijuana for medical 

purposes. Six plants were stolen from the insured’s backyard, in 2011 another five plants 

were stolen. The insured claimed compensation after each incident, from his insurer. The 

insurer paid the claim up to a maximum of $1,000 per plant, relying upon the exclusion for 

trees, shrubs, and plants: 

 

EXTENSIONS OF COVERAGE 

                                                                 
7 https://www.orea.com/News-and-Events/News-and-Press-Releases/Press-Releases/April-9-2018 
8 http://www.cbc.ca/news/canada/toronto/home-grown-cannabis-may-hike-insurance-premium-1.4650962 



 

15. Trees, shrubs and plants 

 

Trees shrubs and plants being part of your landscaping on your premises. We will pay up to 

5% of the limit of insurance applicable to your dwelling, subject to a maximum of $1,000 for 

any one tree, shrub or plant including debris removal. You are insured against loss cause (sic) 

by fire, lightning, explosion, impact by aircraft or land vehicle, riot, vandalism or malicious 

acts, theft or attempted theft. 

 

The insured sued on the basis that the marijuana plants were “personal property” under the 

policy. The motions judge found that the claims were limited to $1,000 per plant, based on 

the policy exclusion for plants. 

 

The motions judge found that the above provision applied and the payment of $1,000 for 

each claim was valid. 

 

On appeal, the Divisional court dismissed the insured’s appeal. The Divisional Court 

disagreed with the motion judge’s reasoning that the coverage did not include items that are 

not contained within the dwelling. However, the court found that the plants were not 

covered under “personal property” because, as per the wording of the policy, the plants 

must have been “usual to the ownership or maintenance of a dwelling”. The judge stated, 

“Moreover, at the material times in this proceeding, less than one-third of one percent of the 

population of Canada were authorized to grow marijuana for their own medical purposes. It 

seems quite evident that marijuana plants in the backyard are not "usual to" the ownership 

or maintenance of a dwelling itself.” (para 15). In defining the plants, the court makes the 

following interesting analysis: 

While the marijuana plants are still attached to the soil, they may not fall within the category of 

personal property.  For the purpose of defining the criminal act of theft, a theft occurs when the thief 

first begins to pull the plant out of the ground or detach it from the rest of the plant still attached to 

the ground.  However, this is not a criminal case.  In the context of determining insurance coverage 

for loss by theft, the material time is when the thief actually removes the plant from the premises.  

Until then, there is no loss.  By the time the loss occurs, the thief has converted immovable property 



to movable property, from real property to personal property.  In my view, the theft of the plants was 

a loss by theft of personal property “on your [the plaintiffs’] premises” 

 

Health Insurance 
 

As the health and remedial benefits of marijuana are becoming better researched and there is a wider 

acceptance of marijuana as a legitimate medicine, the accident benefits world will inevitably respond 

by providing coverage for medical expenses for prescribed marijuana. Consider Sun Life Insurance; 

Sun Life was the first large carrier to offer medical marijuana coverage under an extended (optional) 

health care plan. Under the optional coverage, which employers can choose to purchase in addition 

to a group health plan, Sun Life will reimburse pre-approved eligible expenses for marijuana for 

specific conditions and symptoms: 

 

o Cancer: with severe or refractory pain; or with nausea or vomiting associated with cancer 

treatments 

o Multiple Sclerosis: with neuropathic pain; or with spasticity 

o Rheumatoid Arthritis: with pain that failed to respond to 

o standard therapy 

o HIV/AIDS: with anorexia; or with neuropathic pain 

o Individuals requiring palliative care 

 

The very selective list of symptoms and conditions relates to the current clinical evidence relating to 

the medicinal benefits of marijuana. Sun Life, as expected, will continue to review and evaluate 

clinical research to determine if new evidence supports use of medical marijuana for other purposes. 

The yearly maximum per person ranges from $1,200 - $6,000.  

 

One of the barriers to insurers providing coverage for medicinal marijuana is that it does not have a 

Drug Identification Number (DIN) – a code that is assigned by Health Canada to a drug prior to 

marketing.  

 



In 2017, Ontario Public Service Employees Union, the union representing public service workers in 

Ontario also announced that it would extend health benefits to medical marijuana with no limitation 

on the medical conditions for which the marijuana is used.9 

 

In addition to these specific coverages, medical marijuana is generally an eligible expense through a 

“healthcare spending account”. 

Workplace Issues 
 

Despite the legalization of marijuana for recreational use, employers, of course, maintain the right to 

prohibit the use of marijuana during work hours and to prohibit attendance at work while impaired. 

Akin to alcohol use, workplace policies can address these issues including progressive disciplining of 

an employee for violations.  Given the various options available for people to consume marijuana, in 

addition to the variable ways in which marijuana can affect every individual, detection of usage as 

well as level of impairment presents a unique challenge for employers as legalization nears.10   

 

Human Rights 

 

Federally regulated workplaces, and each province, has a human right code, which prevents an 

employer (and other service providers) from discriminating against a person based on addiction or 

disability. If an employee is physically or psychologically dependent on the use of marijuana, such a 

dependency or addiction falls under the category of “disability”. Employers have a duty to 

accommodate disabilities up to the point of undue hardship. The meaning of undue hardship is 

commonly the main issue in human rights litigation.  

 

Employers must identify employees whose essential duties of their job may be impaired by use of 

marijuana.  Policies to accommodate medical use of marijuana during work hours where an 

employee provides proper documentation, zero tolerance policy will likely not work for many 

employment roles. Employers should require employees to provide sufficient medical support for 

                                                                 
9 https://www.newswire.ca/news-releases/opseu-to-cover-medical-cannabis-for-employees-628895313.html 
10 https://canadianlawyermag.com/author/elizabeth-raymer/marijuana-and-the-workplace-15859/ 



using marijuana during work hours. Human rights laws also prevent random drug testing or pre-

employment testing.11 

 

Assessing Impairment 

 

A major challenge for employers will be assessing impairment and the interference the influence of 

marijuana in the workplace, particularly where for safety sensitive roles or roles requiring use of 

heavy machinery. Employers need to be aware and periodically review available testing technology. 

 

Unfortunately, many of the issues employers will face resulting from legalization of marijuana will be 

subject to litigation, which will provide much needed guidance. 

 

Foreign employers must be proactive in developing work place policies to address marijuana use. 

Particularly addressing, safety, employer’s duty to accommodate, drug plans, and drug testing. 

 

Cases dealing with marijuana in the workplace 

 

 Summary of Alberta (Human Rights and Citizenship Commission) v. Kellogg Brown 

& Root (Canada) Company, 2007 ABCA 426 

 

The Alberta Court of Appeal rejected a challenge by a casual user to a company's mandatory drug 

testing policy. Despite the absence of any evidence of actual impairment, Alberta's top court ruled 

that drug testing at a safety-sensitive Syncrude oil sands project was justified by the lingering effects 

of marijuana. In its ruling, the Alberta Court of Appeal expressed disagreement with Ontario's 

highest court, which in the Entrop case, decided in 2000, and disapproved of mandatory drug testing 

on the ground that it treated casual users as addicts. Rather, in the view of the Alberta Court of 

Appeal, such a policy "perceives that persons who use drugs at all are a safety risk in an already 

dangerous workplace." 

 

                                                                 
11 Communications, Energy and Paperworkers Union of Canada, Local 30 v. Irving Pulp & Paper, Ltd., [2013] 2 SCR 
458, 



The Court rejected the Ontario Court of Appeal's decision in the Entrop case, and held that the 

company's pre-employment drug testing policy did not, contrary to the lower court's conclusion, 

treat all those testing positive as if they were addicts and likely to report to work impaired; rather, the 

policy "perceives that persons who use drugs at all are a safety risk in an already dangerous 

workplace." This approach was justified by the evidence, which, in the Court's view, established that 

"the effects of casual use of cannabis sometimes linger for several days after its use. Some of the 

lingering effects raise concerns regarding the user's ability to function in a safety-challenged 

environment. The purpose of the policy is to reduce workplace accidents by prohibiting workplace 

impairment. There is a clear connection between the policy, as it applies to recreational users of 

cannabis, and its purpose. The policy is directed at actual effects suffered by recreational cannabis 

users, not perceived effects suffered by cannabis addicts. Although there is no doubt overlap 

between effects of casual use and use by addicts, that does not mean there is a mistaken perception 

that the casual user is an addict." 

 

  Summary of WEYERHAEUSER COMPANY LIMITED v OHRT, 2007 CanLII 

4790 (ON S.C.)  

 

 An Ontario court issued an order of prohibition preventing the Ontario Human Rights 

Tribunal (the “Tribunal”) from hearing the complaint of Mr. Alan Chornyj, on an 

application made by the employer. The Court found that the OHRT did not have 

jurisdiction to hear the matter because the claim, Mr. Chornyj, was a self-admitted 

recreational user or marijuana and not “addicted” which would trigger the human rights 

code. 

 

This case clarifies and will be informative in narrowing the issues of an employer’s duty to 

accommodate. Employees do not have a right to be accommodated for recreational use of 

marijuana.  

Conclusions and Recommendations 
 

At the outset, the stated aim of this paper was to identify and elucidate the insurance related issues 

that may transcend the Canadian border.  While some of the issues and recommendations have been 



identified and discussed, the full implication of these issues remains somewhat uncertain.  With the 

October 17th, 2018, date now set, Provinces are attempting to finalize their marijuana policies.  Even 

with just a few months remaining, it is still unclear what exactly the framework will be as recent 

(Ontario) and upcoming (Québec) elections may prompt Provincial government to revise their 

marijuana policies, which may create more issues that have yet to be considered.   

 

While case law exists in regards to medical marijuana, we still are not able to understand the full 

impact of recreational legalization on the issues that will impact Canadian and American insurers.  

Of course this does not preclude insurers from adapting their products with the data that is available 

at the present time, much of it could be subject to change during the current period of transition.  

Given that so much of what we know currently could change by the time we reach October 17th, 

2018, perhaps the best recommendation this paper can give is that we all must simply wait and see 

how recreational legalization plays out in Canadian society, in law as well as other aspects of life, 

before the broader implications are understood.  Any other recommendation may be ill advised as 

the future is covered in a thick haze of uncertainty and, most likely, marijuana.   
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