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Straight Talk with a Sharp Shooter:
the Advocate Profiles Michael Kim
By Naf Kwun
Advocate Managing Editor

M

ichael Kim, founding
partner of international litigation boutique
Kobre & Kim, is unassuming in his button-down
polo tee and jeans.
Hardly the image of a
seasoned trial litigator
who convicted violent
criminals—often risking
his own life—and chased
continent-hopping
Photo courtesy of Michael Kim down
con-men,
and who turned
Kobre & Kim founding partner,
down the prospect of a
Michael Kim
corner office for a startup firm in a colleague‘s apartment but is now
sought-after to work on multi-million dollar, crossborder litigation. Casual Thursday? Nah, he explains, just one of the perks of having your own
firm.
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culture?
Primer II on Federal
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SPONSOR SPOTLIGHT

The Advocate regularly spotlights AABANY’s corporate sponsors and
gives our sponsors an opportunity to showcase how their work aligns
with AABANY’s mission and contributes to the legal community at large.

G

ibson Dunn is deeply committed to the promotion of diversity. The Firm works diligently
to foster a culturally fluent, inclusive and open environment that welcomes individuals from diverse
backgrounds and with different perspectives to
achieve the Firm‘s core values of excellence, fairness
and individuality. We know that progress in the
area of diversity and inclusion requires dedicated
leadership, targeted strategies and consistent application of effort. The leadership of Gibson Dunn
understands this and is committed to encouraging
diversity at the Firm. In addition to the continued
stewardship of the Firm's Managing Partner, Gibson
Dunn appointed a management committee member
to oversee the global diversity efforts to ensure that
diversity remains one of the Firm's highest priori(Continued on page 10)
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Letter from the President

Leaping to New Heights

D

ear
AABANY
Members:

In keeping
with this year‘s theme,
AABANY has been
leaping to new heights
in many ways, thanks
to all of your support
and active participation. We leaped to
new heights as we
AABANY President Jean Lee kicked off 2012, the
Year of the mighty
Dragon, with the largest annual dinner yet in
AABANY's history in attendance and sponsorships!
We continued leaping to new heights
when we partnered with the Asian American
Arts Alliance and the Museum of Chinese in
America to present "Revisiting Vincent,‖ a performance of the Vincent Chin trial, to commemorate the thirtieth anniversary of Vincent's death. We are
already planning a performance of
another famous Asian American
legal case for next year‘s Asian
Pacific American Heritage Month.
We leaped into new
heights when our members Lorna
Schofield became the first Filipina
American to be nominated to be
an Article III judge in the Southern District of New York, and
Pamela Chen was nominated to
be an Article III judge in the Eastern District of
New York.
We leaped into new heights when our
Immediate Past President Linda Lin was appointed to the New York City Council Districting Commission. We are certain APA interests
will not be overlooked under Linda's watch.
We leaped into new heights when our
ardent supporter and mentor, Don H. Liu, received the New York City Diversity and Inclusion Champion Award from the City Bar of
New York.
Operationally, AABANY leaps into
new heights as we continue to develop best
practices in how we manage our budget, investments and communication with our sponsors
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President
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JP Morgan Chase & Co.

and community. One of those best practices
we developed, in the wake of many negative
racial and ethnic comments against our community, is a Media Rapid Response Protocol
(MRRP). We believe a united voice on issues
affecting the APA community is important, but
timing always plays a critical component in our
effectiveness. With the support of our Board
members, we developed and already have utilized the MRRP to release statements on issues
that affect our community and the fair administration of justice. In particular, AABANY
leaped into action to protest unfair media attacks against judges who issued decisions against
unlawful stop-and-frisk by New York City police
officers.
We also leaped to new heights by creating two officer positions on the board—Vice
President of Finance and Development and Vice
President of Programs and Operations—to better address the growing needs of our membership.
We are leaping
to new heights with the
newly formed Advisory
Committee which has
enjoyed the participation
and wisdom of more exper ienced AAB ANY
members who are guiding
AABANY along its continuing growth trajectory
consistent with a new
strategic plan.
As we reflect on
the past seven months and look forward to the
remaining five in the 2012-13 term, one thing is
clear: We cannot be successful nor achieve
anything without the enthusiastic support and
active participation of our members and sponsors! Thank you all for your support and helping AABANY leap to new heights!

AABANY is leaping
to new heights,
thanks to all of your
support and
active participation.

With warmest regards,
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AABANY Special Feature: Legal Outreach

Raising The Bar: A Look at Mentoring with Legal Outreach
By Sheila L. Bautista
Advocate Special Correspondent

N

early three years ago, I was assigned to mentor a La
Guardia High School sophomore named Michelle Tan
through Legal Outreach, a program that prepares minority students from underserved communities for college and beyond.
Through after-school programs, weekly writing classes, and
three years of Constitutional Law debates, Legal Outreach
helps its students develop skills in critical thinking, analysis, and
public speaking. With the support of the program‘s dedicated
staff, volunteer attorney mentors, and law student debate
coaches, the students also build the ambition, confidence, and
work ethic that are essential to their success. The program‘s
statistics are impressive: compared to the City‘s 59% high
school graduation rate, 100% of Legal Outreach students graduate from high school, and over 99% of them matriculate at fouryear colleges.
Michelle represents just one of the stories behind
these statistics. From a young age, Michelle knew she wanted
to be a lawyer, because she ―believed in justice and wanted to
help people,‖ and she applied to Legal Outreach so she ―could
learn about the law.‖ As her mentor, I helped her prepare for
constitutional law debates. When we first met, we instantly
connected and were excited about our first debate prep session with her debate coach, NYU law student Armen Nercessian. However, a few minutes in, I realized that Michelle had a
lot to learn. As a prosecutor, I was experienced in issuespotting, legal analysis, and oral argument. Michelle, on the
other hand, had just started the tenth grade, and we had only
just begun the journey that would take several years before she
developed the skills and qualities that the program was designed to instill in her.
In the beginning, Michelle was nervous before each
debate and constantly doubted herself. Even after she slowly
built up her skills and confidence, her long hours of preparation
put her just shy of winning on several occasions. Finally, during
her seventh debate, at the end of her junior year, Michelle
earned a score that put her in first place. However, another
student tied that score, and for Michelle, the competition
ended with a disappointing tie-breaker.
In spite of these frustrations, Michelle never forgot
one of the core tenets of the Legal Outreach pledge: ―If I fall
seven times, I will stand up eight, because perseverance is the
touchstone of great character.‖ Michelle said, ―I was determined to be better the next time, and to improve on my weaknesses and faults, rather than feel bad about what happened.‖
Although she had never won a debate before, Michelle began
her senior year aspiring to qualify for the Sensational Six competition, the highest honor of Legal Outreach, in which the top
two students from the program‘s sophomore, junior, and senior year classes compete for college scholarships. Ultimately,
the values Michelle had gained through Legal Outreach paid off.
At the end of her senior year, Michelle finally competed as one
of the Sensational Six and argued in front of a panel of judges
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that included Judith S. Kaye, the former Chief Judge of the New
York State Court of Appeals.
Michelle just started her freshman year at Binghamton
University, State University of New York. Michelle said that
beyond improving her skills in public speaking and writing, Legal
Outreach prepared her for college by helping her develop a
―personal work ethic, a sense of responsibility, and timemanagement skills.‖ She explained that through the program,
―you learn that you have to work hard, stay focused, and be
disciplined in order to do well,‖ and ―you take that lesson with
you wherever you go.‖ She added that the law student debate
coaches, attorney mentors, and judges she met through the
program were important role models who gave her and her
fellow students a sense of the goals that they wanted to achieve
and the success that was within their grasp. When I asked her if
she still wants to be a lawyer, Michelle replied, ―Yes! That‘s
Photo by Sheila Bautista

At the Sensational Six Debate Competition: Armen Nercessian (Michelle's debate
coach), Michelle Tan, and Sheila Bautista.

not even a question! Before Legal Outreach, I didn‘t know anything about the law, but now because of the program, I have
been exposed to so many different types of law, I want to do
everything!‖
Overall, being Michelle‘s mentor was an immensely
rewarding experience, and it was a privilege to witness the extraordinary impact the program had on her and her fellow students.
Legal Outreach is currently seeking applications from
attorneys who want to participate in their mentorship program.
To learn more about how you can participate in this wonderful program, please visit their website at www.legaloutreach.org
or email Ariel Joseph, Esq., at ajoseph@legaloutreach.org. The
deadline for applications is September 30, 2012. 
About the Author: Sheila Bautista is a criminal prosecutor in
New York and has been volunteering with Legal Outreach since
2009. She currently serves on the program's Mentor Leadership
Council.
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example, my name used to be Korean and I changed it to
―Michael.‖ Once in a while you‘d see a[n Asian] transactional
person whom [firms] stuck on Asian deals. Or, Asians were
considered okay for work like intellectual property, because
Asians are supposed to be technically oriented or something.
There was a lot of that going around.
How did this influence your interest in law and specifically in trial litigation?
It was always about trying to overcome the momentum of being an Asian American back then. [At the time] there was incredible momentum and family pressure to go to medical
school. But I just couldn‘t stand the thought of doing medicine
and being around hospitals; it just wasn‘t my thing. So going to
law school was one of several back-then ―unusual‖ things. It
seems funny now to say that going to law school was a type of
rebellion [laughs]. I did [law school], I joined the army…I did all
kinds of things that were not what an Asian person was supposed to do back then.
When I went into law, it was actually that momentum that
started driving me towards initially being a transactional lawyer.
I joined Davis Polk‘s transactional practice because I never applied to clerkships. I really liked litigation, though. As a summer associate, I tried to get litigation projects, and when I
graduated law school, I knew I liked litigation more. But deep
down, I was really afraid to do it. First, I had never even heard
of an Asian American litigator. I saw some articles about people
who did intellectual property, but even then there were only a
few, and besides I didn‘t have a scientific background. Second,
there was a sense that you really could not succeed [as an
Asian American] back then unless you did transactional law.
The thought was that [in transactional law], you might be able
to climb to a certain level just by being a workhorse.
During my [law school] interviews, I did meet a few Asian
American associates here and there, but they basically confirmed all of my insecurities because they would talk about
never being put in prominent positions or there being a ceiling.
And I almost never ran across any Asians in litigation during my
interviews, with the exception of maybe one. So despite what I
really wanted to do, I went into transactional because I had
invested so much time and money into this and I wasn‘t going
to go try to prove a point. But after about six months, I just
knew that I couldn‘t spend the rest of my life doing something I
didn‘t want to do, so I switched to litigation.
What was that like?
I was the only Asian American associate in litigation at that
time. Back then, clients were very unaccustomed to seeing
Asian Americans as lawyers. In fact, I remember during my first
case the client complimented me on my English! Today, that
would be such a gauche and terrible thing to do, but back then I
wasn‘t really that offended in the sense that I‘m sure this
[client] hadn‘t really run across that many Asian Americans
before, especially in law.
4
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How was your English at that time, if you don’t mind
my asking?
Fluent! And after [the client] complimented me on my English,
he asked me what my Math SAT score was, which was also
odd. I mean, I was at a business meeting with all these other
lawyers! I think there were people of a certain generation back
then who would come in and ask you if you knew some other
Chinese person they knew. Very odd questions, but clearly
stemming from just a lack of exposure to Asians. Luckily the
firm I was at had a very tolerant culture, so I didn‘t encounter
any bad behavior within the firm; it was a very pleasant environment. It was more just these weird interactions with people
who were unaccustomed to seeing Asian American lawyers.
There was a lot of that when I switched to litigation.
You eventually left private practice to become an Assistant United States Attorney for the Southern District of New York. What prompted the move?
Fundamentally, I didn‘t want to be the ―hardworking Asian guy‖
in the background carrying around someone else‘s bag, doing all
the background stuff. I went [to the US Attorney‘s Office] because I wanted to be in a role where I would be the speaker, in
the lead and assertive, and not in a situation where everyone
would assume that I was the background support guy. It wasn‘t
that I did not enjoy what I was doing at Davis Polk. I love everything about law—writing briefs, reading documents—and I
liked what I did at the firm, but [being an AUSA] really fit my
personality in terms of speaking up and oral advocacy, and being in situations where you have to speak extemporaneously.
But there were very few Asians at the US Attorney‘s Office,
too. I loved the people I met there and I loved the job, but
there was still that ―unusual‖ factor. For instance, if there were
an Asian defendant in court, people would often assume that I
was the translator! Like I said, [people] really hadn‘t seen that
many Asian litigators. There were a few, but very few.
What kind of cases did you work on as an AUSA?
I was there five years. I spent the first year [doing] general
crimes, which entailed everything from bank robbery to small
time fraud. Second year, everybody spends in narcotics, narcotics trafficking cases, or homicides incident to drug trafficking.
Third year, I was in securities and commodities fraud, so I did
all white-collar criminal cases. Securities and commodities
fraud cases are very big paper cases that take several months to
do the trial, similar to big commercial or bankruptcy type of
cases. I did the case that was eventually made into the movie,
The Boiler Room.
So, was The Boiler Room true to life?
They changed the story around a little bit, but actually, The
Boiler Room was really accurate. One thing that they failed to
capture, though, was the sheer scale of it. The boiler room
depicted in the movie showed 50 people on that floor. The
(Continued on page 5)
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real thing that the movie was based on was at least ten times
that size.
Sounds exciting. Why did you leave the public sector
and return to private practice?
I always wanted to have my own business. I found a likeminded AUSA and we [Steve Kobre and I] thought it would be
really exciting to have our own firm. In the [Southern District
of New York], people don't really stay that long and we knew
after five years (he was a year behind me) that we were probably nearing the end of our time anyway because a lot of our
friends had started cycling out to big law firm jobs.
Coming from the SDNY, you could have had a plush
job or a partnership at any of the big law firms, too.
Why did you decide to start a firm?
Some people just want their own business. They think that it‘s
their calling in life, and I felt that way. However, I felt very
worried about it because every person I looked up to as a mentor—Asian and not—told me I was doing something really stupid. That I was going to throw away all of the credentials that I
had built up, the conventional path that I had walked, and that
my big reward, which was to go to a big firm and make partner,
would all be washed out. [People said that] after I did this, my
resume would be ruined and nobody would trust me or put me
in a big firm, etc. Which was all probably completely accurate
and made me concerned about starting my own firm. But I
really wanted my own firm so much.
I assume there weren’t many Asian-owned firm back
then.
There were, but they were mostly community-based practices,
like Chinatown or Koreatown practices. I was not really aware
of a mainstream Asian-owned firm, especially one that did litigation. I had never really heard of any.
Kobre & Kim has a very focused litigation practice.
Was that the business model from day one?
To call it a business model is a bit grandiose, but we certainly
had the thought of creating the first litigation boutique that
specialized in international cases. There are a lot of litigation
boutiques but as far as I‘m aware none that focus on crossborder cases and is a true litigation boutique—meaning, no
transactional department, no repeat clients. Just conflict-free,
litigation only. The problem is, to do this you need a lot of
people and a lot of capital, and we had no money because we
were both public servants. We had no clients, no business, and
no people. It was actually just Steve [Kobre] and me. We
called ourselves a law firm, but it was really two unemployed
guys. You can dress it up however you want, but that was the
reality of it.

How did you know where to start?
We didn‘t. We basically tried to get referrals from other lawyers. But it‘s really hard when you are fairly young and in an
apartment with a home number as your office number and no
business experience. It was tough going, but ultimately the only
thing that I was really afraid of was the fact that I had ruined my
resume and that if this did not work out or if I was unhappy
with it, I wouldn‘t really have that many good options. But
other than that, we were both pretty young—I was in my very
early 30s. I figured, what is the worst thing that could happen?
I could just get a job somewhere. I just had one child and my
wife was working.
So, I took a second mortgage on my home, and that was all the
money we had. But we didn‘t have much capital risk, because
our office was Steve [Kobre]‘s apartment [laughs]. We didn't
have any employees. It didn‘t cost any money. We just sat
there. With our home computers.
Kobre & Kim started as a home office and now has
seven offices worldwide. That’s incredible.
I think we really lucked out in being at the right place at the
right time. AUSAs from the Southern District had not started
their own firm since the early ‗80s, as far as I know. So, we
were the first one in almost 20 years to do it and we happened
to do it at the beginning of one of the biggest explosions of the
white collar criminal business ever. So this was right after
Worldcom and Enron, which were the watershed moments of
what is now accepted as normal: these big corporate investigations with lots of executives getting in trouble and so forth.
This wasn‘t really as common back in the 1990s. It was Worldcom and Enron that really marked the beginning of a whole
new period of white-collar criminal enforcement. We were
one of the few white-collar criminal boutiques and there was a
huge spike in demand for representation of individuals. That
was our core business in the beginning. I‘m not sure if people
called us because we were any good but we were the only guys
around once the established white-collar boutiques were filled
up, which was very quickly. Because of conflict rules, there
weren‘t many other people to call if you wanted a former
AUSA who was not at a big firm. So, we really just lucked out
and that really helped drive the business for the first few years.
It is only a small part of what we do now.
At what point did you think, “Ok, we’ve made it, this
firm is going to survive”?
I think never. I still don‘t feel that way because it keeps evolving. At every turn, you feel concerned about business flow
because it is a pure litigation firm. There are no repeat clients.
You have to constantly hunt for new cases. It is never ending.
170 people work here and they all have to be kept busy somehow, so you are always hunting for new cases and wondering if
one big case settles what the next case flow looks like. Any
litigator who is alone (unattached to a transactional department) and who thinks he has an endless business flow—at least
doing what we do, which is highly specialized, non-recurring
(Continued on page 7)
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AABANY Feature: Bankruptcy Judges

A Primer on Federal Bankruptcy Judges
By Theodore K. Cheng
Co-Chair AABANY Judiciary Committee
This is Part II of a two-part special feature about federal bankruptcy judges.
Check out our Spring Issue for Part I of Theo’s primer.

A Brief History of Bankruptcy in the Federal Judiciary

U

nder Article I, Section 8, clause 4 of the United States
Constitution, Congress is granted the authority ―[t]o establish. . . uniform Laws on the subject of Bankruptcies
throughout the United States.‖ Even though the Constitution
was adopted in 1787, for much of the country‘s history, the
Federal Judiciary did not possess any bankruptcy jurisdiction.
In the 19th century, three short-lived statutes assigned
the federal courts with responsibility for the administration of
bankruptcy cases. First, in the Bankruptcy Act of 1800, Congress authorized district judges to appoint ―commissioners‖
who would oversee the discharge of debts in each bankruptcy
case. That statute was repealed in 1803, and, as was the case
before 1800, creditors and debtors were then dependent upon
the individual states for rules of law concerning bankruptcy.
Next, in the Bankruptcy Act of 1841, Congress granted the
district courts ―jurisdiction in all matters and proceedings in
bankruptcy‖ and charged them with formulating rules for bankruptcy proceedings. In 1843, that statute was also repealed.
Then, in the Bankruptcy Act of 1867, Congress referred to the
district courts for the first time as ―constituted courts of bankruptcy,‖ with original jurisdiction in all bankruptcy matters.
The district courts were to be open at all times for bankruptcy
business, and the district judges were authorized to appoint
―registers‖ to assist in the administration of those cases. This
statute governed federal bankruptcy matters until its repeal in
1878.
The Bankruptcy Act of 1898, which remained in effect
for the next 80 years, again designated the district courts to
serve as courts of bankruptcy. The act established the position
of ―referee,‖ who was appointed by a district judge to oversee
the administration of bankruptcy cases and to exercise certain
judicial responsibilities referred by the district court. Subsequent legislation gradually expanded the referees‘ judicial powers, permitting them to assume more and more of the bankruptcy work of the district judges. In 1946, compensation by
fees was replaced by a fixed salary in keeping with the full-time
duties of the position.
By the 1960s, the rise in consumer bankruptcy and
congestion in the federal courts, coupled with a widely perceived conflict between the referees‘ judicial and administrative
responsibilities, led to the beginning of calls for a sweeping reform of the nation‘s bankruptcy laws. In 1973, the congressionally chartered Commission on Bankruptcy Laws of the United
States recommended the formal establishment of bankruptcy
judgeships to preside over judicial proceedings related to bankruptcy in courts that would be independent of the district
courts. The commission called for the appointment of executive branch officers to carry out administrative responsibilities
related to bankruptcy cases. Relatedly, also in 1973, the U.S.
6
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Supreme Court issued rules that recognized the importance of the judicial
functions performed
by the referees and
applied the title of
―bankruptcy judge‖
to them.
Over the next five
years, Congress considered a wide range
of bills to establish
bankruptcy courts
with their own
judges. Much of the debate concerned conflicting proposals for
the organization of the courts and such questions as whether
the bankruptcy judges should serve during good behavior or for
fixed terms, whether the judges should be appointed by the
President or the circuit judicial councils, and whether the office
supervising the administrative officers for bankruptcy proceedings (trustees) should be placed in an executive department or
in the Administrative Office of the U.S. Courts.
Ultimately, Congress enacted the Bankruptcy Reform
Act of 1978, which conferred original bankruptcy jurisdiction
on the district courts and established a bankruptcy court in
each judicial district to exercise bankruptcy jurisdiction. The
act also provided that the new bankruptcy courts would be
considered adjuncts of the district courts, but would be presided over by bankruptcy judges appointed by the President and
confirmed by the U.S. Senate for fourteen-year terms, beginning
in 1984. The act relieved the bankruptcy judges of the administrative duties of the referee system and established a pilot program for U.S. trustees who would assume these responsibilities.
The office of the trustees itself was placed under the direction
of the U.S. Department of Justice. The act further set a transition period within which those appointed under the referee
system would continue in office until March 31, 1984, or until a
successor took office. Upon full implementation of the act in
1984, two bankruptcy judges were to serve on the Judicial
Conference of the United States. The act also revised and
codified Title 11 of the United States Code, which then contained the substantive and procedural laws of bankruptcy.
However, in Northern Pipeline Construction Co. v. Marathon Pipe Line Co., 458 U.S. 50 (1982), the Supreme Court
struck down the act, declaring unconstitutional the grant of
bankruptcy jurisdiction to independent courts composed of
judges who did not have life tenure and the other protections
of Article III of the Constitution. But the Court postponed the
application of its judgment so that Congress could enact legislation to restructure the bankruptcy courts. In response, Congress enacted the Bankruptcy Amendments and Federal Judge(Continued on page 10)
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Commercial Litigation in New York State Courts, 3d Ed.
By The Honorable Jeffrey K. Oing
Special to the Advocate

C

ommercial Litigation in New York State Courts, 3d Ed., is a
highly useful resource for both new and experienced practitioners. This thorough, multi-volume set helps you navigate
the Commercial Division and is an excellent starting point in
answering the ―who, what, when and where‖ questions that
inevitably come to mind once you have a commercial matter.
Each volume provides the reader with up-to-date legal holdings
and insightful guidance, as well as thoughtful and practical suggestions conveniently set forth in the ―Practice Aids‖ sections
on handling various thorny legal issues. Even for seasoned
commercial practitioners, this multi-volume set can serve as
handy reference tool and starting point for delving into novel
or daunting legal problems.
Turning to specific areas of the treatise, § 6:28 (Vol. 2,
Ch. 6) provides valuable information on drafting a pleading that
attorneys would do well to consult. The section‘s own brevity
underscores the importance of being concise and to the point,
which practitioners should treat as gospel. Chapter 17 (Vol. 3),
which concerns injunctive relief, is a must-read, particularly
given the fact that so many commercial cases involve Orders to
Show Cause seeking temporary restraining orders and/or preliminary injunctions. A commercial case may stand or fall depending on the outcome of the relief sought, and it is important
for attorneys to think through the impact of the procedural
tools in their arsenal.
Sections 5:33-5:37 (Vol.2, Ch. 5), 30:17-30:22 (Vol. 3,
Ch. 30), which address dismissal motions, are equally significant
given that the Answer in a commercial case often comes in the
(Continued from page 5)

litigation—would be fundamentally naïve. If you had something
more recurring, like an employment litigator or an IP litigator
and you were attached to a client that reliably had business
flow, that would be a different story. But if you‘re doing what
we do—very unusual types of litigation—it‘s kind of the luck of
the draw as to how much business there is.
I also read that Kobre & Kim takes its team on very
unique firm outings.
Yes, I take my firm shooting at West Point. I get marksmanship
instructors and everyone learns how to shoot different weapons. I try to have this outing be low-key and about self-control.
We‘re in a controlled range shooting at paper targets; you can‘t
just do repeat fires, so it not like you‘re acting like Rambo. The
instructors are nationally ranked marksmen and markswomen.
There is a whole technique to shooting, which is an Olympic
sport. It is challenging to shoot correctly, and people learn that
it is all about self-control. Actually, shooting is a lot like litigation: people who are not experienced in litigation think that the
way to be effective is to be as obnoxious or as loud or as aggressive as possible. It‘s the same with people who haven‘t
7 AABANY ADVOCATE

form of a Motion to Dismiss. The authors succinctly address
the various strategic considerations a careful practitioner
should evaluate in moving for or opposing such relief. Other
areas of particular interest and guidance are Chapters 21 (Bills
of Particulars) and 22 (Disclosure) (Vol. 3). These chapters
give the reader a thorough understanding of what he or she will
be up against in prosecuting and/or defending the commercial
case.
Chapter 87 (Vol. 4B), which deals with professional
liability litigation, is likewise tremendously useful in its sheer
thoroughness, including an important discussion of some confusion in the recent case law between whether a plaintiff in a legal
malpractice case is required to show that the alleged malpractice was ―the‖ proximate cause or simply ―a‖ proximate cause
of his or her injuries. The distinction is significant and yet it
seldom gets addressed in other sources on the subject. This
kind of subtlety and attention to detail makes this treatise an
invaluable resource. This book should be on every commercial litigator‘s bookshelf. I find myself referring to it frequently.
The above statements are the author’s personal views, and are not
to be construed as an endorsement, or solicitation to purchase, the
About the Author: Justice Jeffrey K. Oing is a New York
State Supreme Court Justice sitting in New York County as part of
the Commercial Division. Judge Oing has been on the bench since
2004.

shot before: people think that the way [to be] a good marksman is to just be like Rambo. But in fact, in litigation [it is] selfcontrol and knowing when to attack and when to control yourself that makes [you] an effective litigator—not to fight about
everything. It‘s the same with shooting. Shooting is about
keeping yourself completely calm the moment you know a bullet is about to leave the rifle and knowing there is going to be a
kick. It is very hard to train your muscles not to flinch in anticipation of what is going to happen. It is all about self-control.
Do you have any advice for Asian American attorneys
interested in following in your footsteps?
Don‘t be afraid to do something unusual. Being Asian American and being a lawyer—those are two highly conformist cultures. There is a lot of pressure to do something very established. Don't be afraid of doing something unusual. Don‘t be
afraid of ruining your resume. You can always reset your life
and keep going. 
About the Author: Naf Kwun is Managing Editor of The Advocate
and law clerk to The Hon. Patricia DiMango, Deputy Administrative
Judge for Criminal Matters, NYS Supreme Court, Kings County.
Editor’s note: For the FULL Michael Kim interview please see We Blog @ AABANY:
http://blog.aabany.org (to be released in segments).

MAY 2012

AABANY Summer Events Rundown

AABANY Summer 2012 in Pictures

Photo by Francis Chin

On July 11, 2012, the Litigation Committee presented a
“Depositions Bootcamp + Ethics Minefield” CLE with the following panel of senior litigators: Vincent T. Chang (Partner at Wollmuth
Maher & Deutsch), James P. Chou (Senior Counsel at Akin Gump
Hauer Strauss & Feld LLP), Tristan C. Loanzon (Principal at Loanzon
Sheikh LLC), Concepcion A. Montoya (Partner at Hinshaw & Culbertson LLP), James S. Yu (Partner at Seyfarth Shaw LLP) and Yang Chen
(Executive Director of AABANY). The panel was moderated by AABANY Litigation Committee co-chair William Wang (Partner at Lee
Anav Chung LLP). The CLE was well attended and a great success,
thanks to the wonderful panelists who explained the basics of depositions, how to prep a witness for deposition, and the nuances of ethics
while also doing a demonstration of what not to do in a deposition. CLE
materials included resources attendees can reference for guidance, articles, PowerPoint slides and caselaw on important developments and aspects of depositions. Overall, the attendees found the CLE informative
and comprehensive and ―one of the best CLEs‖ with a ―very knowledgeable panel.‖ Attendees received certificates for 3 CLE credits, including
one hour in Ethics credit.

Photo by Julie Huang

Don Liu, General Counsel at Xerox and a member of AABANY‘s Advisory Board, will be the
keynote speaker at the 6th Annual KCCP
(Korean Community Center of Princeton)
Chuseok Gala on September 22. Also, the National Association of Asian American Professionals (NAAAP) held its National Convention at the Hilton NY August 23-25, where Don
delivered the keynote speech ―Confessions of a
Pussycat Father (the Opposite of a Tiger mom)‖.

Photo by Francis Chin

On Wednesday, July 18, the IP Committee and the Asian American
Journalists Association of New York sponsored a CLE entitled IP
101 for Journalists at Fulbright & Jaworski. Back row: Host Gina
Shishima, Fullbright & Jaworski) and Francis Chin. Front row: Panelists
Ravi Sitwala, (The Hearst Corporation); Ashima Dayal (Davis & Gilbert LLP); Karen Lim (Fross Zelnick Lehrman & Zissu, P.C.); and Helen
Wan (Time Inc.).
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Linda Lin, counsel at Liberty International
Underwriters and Immediate Past President of AABANY, was appointed to City
Council Districting Commission on
May 3, 2012. Since then, she has been featured in Singtao Daily twice (see picture to
left), as well as in OurChinatown, The Village
Voice, Times Ledger, Queens Tribune, and
on WNYC News Blog. The Districting
Commission meets once every ten years
following the decennial census. Based on
changes in the population of the City,
Council district lines are redrawn to accommodate shifts in population.
Michael Yim, partner at Lee Anav Chung, has
been appointed to the ABA’s Standing
Committee on Lawyer Referral and Information Service. The Committee provides
support and assistance to local public service
lawyer referral programs that provide information on appropriate, quality legal services to the
public. Michael was nominated by the National
Asian Pacific American Bar Association where
he also serves as co-chair of the solo and small
firm committee.
Photo by Yang Chen

On Saturday, July 28, 2012, over 60 attorneys, law students, family and
friends joined AABANY for its 5th Annual Picnic in Central Park.
This year, the picnic was held at the Great Hill, one of the highest points
in the Central Park, located near 105th Street and Central Park West.
The Great Hill was a wonderful location for the picnic as AABANY members, family and friends were able to mingle and comfortably enjoy delicious sandwiches, snacks and drinks in a peaceful setting. AABANY‘s
Annual Picnic has become a fan-favorite event and provides an opportunity for members to catch up with old friends and meet new ones. As
expected, rain cut the picnic short but AABANY quickly moved its event
indoors to the nearby Village Pourhouse. Thanks to AABANY‘s social
media presence on Facebook and Twitter, many attendees immediately
learned that AABANY was moving to its alternative location. At the
Village Pourhouse, members enjoyed hot appetizers and cold drinks in a
private section of the bar and continued socializing until the early evening.
Signaling the end of summer, on
August 29 AABANY members
gathered for the End of Summer
Happy Hour at Tavern 29. If
it‘s the end of the summer, we
know that the Fall Conference is
right around the corner.

Photo by Yang Chen
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Photo by Yang Chen

Photo by Yang Chen

Photo by Yang Chen

The AABANY 5th Annual Winetasting and Networking Reception presented by the In-House Counsel Committee and Corporate Law
Committee was held on June 27, 2012 at Aicon Gallery. The event was attended by 120 attendees, including in-house attorneys from 46 companies
and organizations. There were 9 general counsels in attendance, including Vernon G. Chu of BBC Worldwide Americas, Inc., Pearl Hou of Sen Yu
International Holdings, Inc., Charles Kwak of GE Capital Real Estate – Global Investment Management, Carol Lee of Taconic Capital Advisors LP, Parkin
Lee of The Rockefeller Group, Bobby Liu of MD Sass Investors Services, Inc., Don Liu of Xerox Corporation, Sonia Low of Chine se-American Planning
Council, Inc. and Joseph Yi of Lam Group. The event was sponsored by Bingham McCutchen LLP, Haynes and Boone, LLP, Kelley Drye & Warren LLP,
Kobre & Kim LLP, Leader & Berkon LLP, Mayer Brown LLP, Morgan, Lewis & Bockius LLP, Navigant, Perkins Coie LLP and Reed Smith LLP. We featured wine selections from Veritas Ridge Winery at the event.
Photo by Brandon Leung

On July 25, the 35th Annual Asian American International Film Festival (AAIFF)
opened at the Asia Society and AABANY was there as a Community Partner. The opening
film was “Shanghai Calling,” a light-hearted comedy about Sam Chao, an ambitious Chinese-American lawyer (played by Daniel Henney), who finds himself shipped off to China to
open his firm‘s Shanghai office, a move that he takes reluctantly. Besides having to adjust
himself to an entirely new culture and a language he doesn‘t speak, Sam lands in a legal hassle
when a local manufacturer starts making and marketing a fancy new smartphone for which he
secured what he believed to be an exclusive license agreement for one of his firm‘s top clients. How Sam gets himself out of this mess, and makes new friends and finds love along the
way, is what ―Shanghai Calling‖ is all about. The movie opens in China on August 10 and may
be headed to the US next year. Before the screening, AAIFF presented its Asian American
Media Award to the producer of ―Shanghai Calling,‖ Janet Yang. Among Janet‘s credits are
Executive Producer for The Joy Luck Club and Producer for The People vs. Larry Flynt. The
award recognizes outstanding achievement by an individual to Asian American media.

On August 9, AABANY hosted an evening of Ping Pong and Pool at Slate.
Karen Wu, co-chair of the Pro Bono and Community Service Committee,
co-organized the event with Kai Cheng of Merrill Lynch/BofA. Attendees
included Bobby Liu, General Counsel at MD Sass, past president James Chou,
current President Jean Lee, and the Hon. Robert Reed. Karen ran a mini speed
tournament in which contestants took turns exchanging volleys. Participants
received goodies donated by JOOLA, official sponsor of USA Table Tennis. The
ping pong took place in a private section of Slate that was reserved for AABANY. Those who were more inclined to billiards shot some 8 ball and 9 ball at
the pool tables downstairs. A wonderful time was had by all. Thanks to everyone
who came!

Photo by Margaret Ling

The Solo and Small Firm Committee, Immigration Committee and Real Estate Committee put on a two-part marketing CLE event. On May 23, the committees presented part
one: ―Market and Sustain Your Practice in 2012.‖ On June
6, they presented part two: ―5 Ways to Use Search Engines
for Marketing.‖ Speakers for event were Tsui Yee (Guerrero
Yee LLP), Pauline Yeung-Ha (Grimaldi & Yeung LLP), and Vikram
Rajan (Practice Marketing, Inc.). The event was held at Wells
Fargo‘s offices in midtown Manhattan. Pictured (to the right)
from left to right are Margaret Ling, Pauline Yeung-Ha, Vikram
Rajan, Tsui Yee, Connie Kong, Jimmy Chae and Sam Yee.
Photo by Yang Chen
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Bankruptcy Judges cont’d
(Continued from page 6)

ship Act of 1984, which declared that the bankruptcy judges
―shall serve as judicial officers of the United States district
court established under Article III of the Constitution,‖ thereby
conferring bankruptcy jurisdiction on the district courts, and
authorized the district courts to refer any or all matters falling
within that jurisdiction to the bankruptcy judges for that district. Thus, although the bankruptcy judges constituted a separate ―bankruptcy court‖ under the terms of the new statute,
Congress reserved for the district courts certain jurisdiction
over bankruptcy proceedings in order to meet the concerns
expressed by the Supreme Court. Specifically, the statute authorized bankruptcy courts to enter final judgments in all core
proceedings arising under the Bankruptcy Code or arising in a
case under the Code, but not in non-core proceedings, in
which bankruptcy courts would only make proposed findings of
fact and conclusions of law. Thus, in a core proceeding, a district court will review the bankruptcy court‘s decision under
traditional appellate standards of review. By contrast, in a noncore proceeding, the district court will review any finding or
conclusion to which a litigant objects de novo.
The 1984 act also authorized the Judicial Conference
to establish qualifications for bankruptcy judges and authorized
the circuit councils to establish merit selection committees to
recommend nominees for bankruptcy judgeships. In 1997, the
National Bankruptcy Review Commission, established by Congress to consider further reforms of the bankruptcy system,
recommended that the bankruptcy courts be established under
Article III. The subsequent legislation introduced in Congress,
however, did not adopt the recommendation that would have
extended to bankruptcy judges the protections of life tenure
and salary protection.
Notably, last year, in arguably the most significant decision regarding bankruptcy court jurisdiction since the 1982
Northern Pipeline decision, the U.S. Supreme Court ruled 5-4
in Stern v. Marshall, 131 S. Ct. 63 (2011), that a bankruptcy
court lacks constitutional authority to render a final judgment
on a bankruptcy estate‘s counterclaim against a creditor based
on state common law, despite an express statutory grant of
jurisdiction. That is, even though there was statutory authorization for the bankruptcy court to render a final judgment on
the counterclaim because it was a core proceeding (28 U.S.C.
§§ 157(b)(1) and (b)(2)(c)), the Court held that the exercise of
such jurisdiction was not constitutionally permissible because
entering a final judgment on a counterclaim that was purely
grounded in state common law, where such judgment was not
necessary to adjudicate a creditor‘s proof of claim, involved the
exercise of judicial power possessed only by an Article III judge.
In arriving at its conclusion, the Court expressly rejected the
notion that bankruptcy courts are empowered to enter final
judgments on such claims because they are ―adjuncts‖ of the
district courts.
*
*
*
Stern will likely have a substantial effect on the administration of bankruptcy cases because of the uncertainty that it
imposes upon the ability of bankruptcy courts to efficiently dispose of matters. It is also unclear whether there will be an
increased volume of cases in the district courts as a result of
the Court‘s holding. Thus, more than 200 years after the very
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Sponsor Spotlight cont’d
first Bankruptcy Act, the nation‘s bankruptcy laws now reside
in a state of flux, with its latest endeavor—the Bankruptcy Reform Act of 1978 (as amended)—recently thrown into possible
disarray, at least in part, by the Supreme Court. It remains to
be seen how the Federal Judiciary‘s bankruptcy system will
evolve in the face of Stern and its progeny. 

About the Author: Theodore K. Cheng is a commercial litigation partner at the law firm of Yoon & Kim LLP, where he specializes
in intellectual property matters. Theo is also co-chair of the AABANY
Judiciary Committee.

(Continued from page 1)

ties. The Firm also has a Global Diversity Committee, which
is comprised of a diverse group of partners and administrators
who guide the Firm's global diversity strategies and ensure
that there is continued progress in this area. In addition, Gibson Dunn has a full-time diversity professional to develop and
manage the Firm's diversity programs. The Chief Diversity
Officer is one of the Firm's top administrative positions with a
direct reporting relationship to the Firm's Management Committee.
Gibson Dunn also truly believes that diversity among
our attorneys is essential to our continued success as one of
the leading law firms in the world. As such, we constantly
measure our progress in recruiting and retaining a high percentage of diverse lawyers to ensure that we have a truly integrated workplace. Through targeted recruiting we have made
significant gains in hiring diverse attorneys on both the associate and partner level. The Firm is also making special efforts
to attract talented diverse lateral candidates who have the
experience to contribute to more complex matters sooner as
well as to help develop and mentor junior associate talent.
Gibson Dunn is equally committed to promoting and improving diversity in the leadership ranks. Women, LGBT individuals
and minorities are increasingly becoming part of the Firm's
leadership.
Gibson Dunn is proud of the strides made in promoting diversity and inclusion. A recent American Lawyer article
entitled Diversity Rising described Gibson Dunn‘s diversity
efforts as being on the steady upswing, and we could not agree
more. Gibson Dunn recently received the Women in Law
Empowerment Forum‘s Gold Standard Certification for integrating women into the Firm‘s highest leadership positions, a
top score on the Human Rights Equality Index and was ranked
as one of Multicultural Law Magazine‘s top 50 firms for diversity. In addition to awards received, several of the Firm‘s attorneys have been honored for their contributions to diversity
work by the National Asian Pacific American Bar Association,
the National LGBT Bar Association, the American Bar Association, and the National Law Journal, among others. Gibson
Dunn also proudly donates thousands of attorney hours and
dollars to several different diversity organizations and
causes around the country. Gibson Dunn will continue to
serve as a champion for the Asian American Bar Association
of New York. 
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