IN THE CHANCERY COURT FOR THE STATE OF TENNESSEE
TWENTIETH JUDICIAL DISTRICT, DAVIDSON COUNTY, PART IV
AMERICAN BOARD OF CRANIOFACIAL
PAIN, an Illinois Nonprofit Corporation,
Plaintiff,

v.
AMERICAN BOARD OF OROFACIAL
PAIN, a California Nonprofit Corporation,

)
)
)
)
)
)
)
)
)

)

Defendant.

)

MEMORANDUM AND FINAL ORDER
The main dispute in this lawsuit between two non-profit dental associations is
whether the parties entered into an enforceable merger contract and, if so, whether
specific performance is a viable potential remedy.

Plaintiff, American Board of

Craniofacial Pain ("Plaintiff' or "ABCP"), filed suit against American Board of Oro facial
Pain ("Defendant" or "ABOP"), seeking specific performance of an alleged contract
between the parties and damages, including costs, interest and attorneys' fees. Defendant
moves the Court for entry of summary judgment on all claims posited against it.
Defendant contends that Plaintiffs Complaint rests on the allegation that these two
parties entered into a binding merger contract through E-mails conveying Defendant's
Proposal and Plaintiffs purported acceptance, which Defendant asserts did not form a
legally binding merger contract and that, in any event, specific performance is not
available here. Likewise, Plaintiff filed a motion for partial summary judgment, seeking
a judgment from this Court that the alleged contract is legally enforceable, that ABOP
materially breached the contract, and that ABOP's affirmative defenses are without merit.

Both Plaintiffs and Defendant's respective motions for summary judgment came
before the Court on Thursday, July 26, 2018 at 9:30 a.m., which the Court took under
advisement after approximately six hours of oral argument.
I. Facts on Summary Judgment

ABCP is a dental professional association with the stated mission to "assist the
public by certifying that individuals that have the designation of 'Diplomate of the
American Board of Craniofacial Pain' have passed a certifying examination and are
subject to periodic recertification." Complaint,

~

4. ABCP' s certification examination is

claimed to be rigorous. To apply for the examination, a licensed dentist must have spent
the last two years treating craniofacial pain patients, completed diagnosis and treatment
on at least 100 craniofacial pain patients, completed 500 hours of continuing education in
craniofacial pain in the past 10 years, and obtained the sponsorships of two current ABCP
Diplomates.

The examination is comprised of a written and oral examination that

includes questions regarding anatomy, pain syndromes, sleep disorders, appliance
therapy, osteopathic/neuromuscular concepts, pharmacology, orthodontics/orthopedics,
electromodalities, and radiology. In summary terms, the parties have a vigorous dispute
about whether ABCP' s written examination satisfies certain psychometric standards.
ABOP is a dental professional association with the stated mission "to enhance the
quality of care and service provided to the public through certification of dentists in the
field of Orofacial Pain."

Complaint,

~

6.

To certify ABOP Diplomates, ABOP

administers a written and oral examination that candidates must pass to achieve
Diplomate certification. ABOP endeavors to define the scope of knowledge necessary
for the practice of oro facial pain as determined by a national practice survey of clinicians
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and teachers engaged in this field. It also endeavors to formally aclmowledge individuals
who achieve the level of knowledge set by the ABOP and to enhance the quality of
orofacial pain clinical care, advocating professional excellence in the management of
orofacial pain.
Beginning tn the spring of 2014, ABOP members discussed with American
Academy of Craniofacial Pain ("AACP") members that it would be desirable for the
ABOP to merge with the ABCP to create a single board for the certification of
craniofacial/orofacial pain Diplomates.

The reason for these discussions was the

appearance of a new board regarding specialty recognition called the American Board of
Dental Specialties ("ABDS"), given that the American Dental Association ("ADA") does
not recognize the specialized area of practice of craniofacial or orofacial pain.

The

ABDS was started in 2013 by four member boards, namely the American Board of Oral
Implantology/Implant Dentistry, the American Board of Oral Medicine, the American
Board of Orofacial Pain, and the American Dental Board of Anesthesiology.

The

purpose of the ABDS was to hopefully be recognized by individual states' dental boards
as an authoritative entity upon whom individual states would separately opt to depend on
for a designation of a specialty of practice to a dental certifying board, resulting in the
ability of that board's diplomates to then represent themselves in that state as having
specialty status in a particular area of practice, such as orofacial pain.
During 2014, the ABDS published directives of the requirements for a dental
board to become recognized and certified by the ABDS as a dental specialty board. One
of those requirements in existence during the spring and summer of 2014 was that the
applicant board provide evidence that it had conducted psychometrically-based
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examination of candidates for a minimum of five years and that it met or exceeded
standards of existing ABDS boards in similar fields. It was of the utmost importance to
ABOP's Board that its certification examination processes follow sound psychometric
principles under the guidance of the psychometric services company, Knapp &
Associates, and the ability of ABOP to gain the recognition and certification of specialty
status by the ABDS required that ABOP be able to demonstrate that its diplomates had
taken and passed certification examinations as to which the administration, development
and processes followed sound psychometrics under the guidance of a qualified
psychometric service.
On or about April 21, 2014, Dr. Clifton Simmons and Dr. Robert Talley of
ABCP, Dr. James Fricton and Dr. Jeffrey Crandall of ABOP, and Dr. Terry Bennett,
President of AACP, pmiicipated in a teleconference regarding the potential ABCP/ABOP
Board merger. During the teleconference, the ABOP made it clear to ABCP that a
merger was necessary to have craniofacial pain recognized by the American Board of
Dental Specialties ("ABDS") and to have ABOP and ABCP members accordingly board
certified as specialists by ABDS for craniofaciallorofacial pain.
In May 2014, a Joint Merger Committee was formed with three members
designated by both the ABOP and the ABCP. The ABCP representatives were Drs.
Clifton Simmons, then-President of ABCP, Robert Talley and Steve Kilpatrick. The
ABOP members were Drs. Dale Ehrlich, Anthony Schwartz, and Gary Heir. These six
individuals were specifically appointed to have discussions acting on behalf of the
respective two organizations regarding ·the potential for blending the two boards. No
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other persons were ever appointed by the ABOP to act on its behalf in the joint merger
committee.
In a meeting in Las Vegas, Nevada on May 1, 2014, Drs. Simmons and Talley, on
behalf of the ABCP, met with Drs. Crandall and Fricton, on behalf of the ABOP, to
discuss the possible merger.

The participants discussed the differences between the

ABOP certification examination and the ABCP certification examination and the need to
resolve any differences.

Dr. Simmons stated that the psychometric measurement

capabilities of the ABCP certification examination were not as developed as the
psychometric measurement capabilities of the ABOP certification examination. There
appears to be a dispute, perhaps in degree, about the extent to which ABCP accurately
disclosed the status of its psychometric measurement capabilities.
Before the Joint Merger Committee met, Dr. Schwartz had a telephone
conversation with Dr. Simmons on the evening of May 28, 2014. During that call, Dr.
Simmons and Dr. Schwartz discussed the need for attorneys for each of the parties to
become involved and to draw up papers, that these papers would need to be signed by
representatives of both ABOP and ABCP, and that these papers would need to be filed
with states. Also during the call, Dr. Simmons identified ABCP's psychometrician who
handled its written examinations as Dr. Everett Smith of EVS Psychometrics in Chicago.
Dr. Schwartz stated that ABOP's psychometrician for its written exam was Knapp &
Associates.
On June 5, 2015, the Joint Merger Committee met for the first time by
teleconference. The minutes of that meeting identified numerous discussion areas, such
as the manner in which the companies could possibly merge, issues with ABCP
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convincing its Board of benefits, exam integration, and clear contemplation of a
Memorandum of Understanding ("MOU") being prepared and completed.

A second

Joint Merger Committee meeting was held via teleconference on June 19, 2014. Excerpts
of the minutes of this meeting included topics such as introduction of the MOU draft,
evidence-based exams, bylaws of the new, merged board, new board name proposal, and
asset transfer.
On July 14, 2014, Dr. Ehrlich (ABOP) sent a detailed E-mail to Dr. Simmons
(ABCP) with a subject line of "Merger Proposal" that included the following material
terms and conditions to the merger: 1
1. The field covered for certification by the merged entity will be as specifically
stated in detail in the July 14, 2014 offer;
2. The merger will be effective on August 29, 2014;
3. The ABOP will retain its name for the "duration of the specialty application
process";
4. ABOP may change its name "no sooner than three (3) years thereafter, or at a
time determined by the combined Board, to reflect the merger of the Boards";
5. Diplomates of ABCP before the merger "will seamlessly become Diplomates
of the ABOP, with all the rights, honors, and privileges accorded to the ABOP
Diplomates, upon merger of the Boards";
6. Officers of ABOP "will remain in place. Representation on the Board of
Directors will be proportional in number of Diplomates in each group at the time of the
merger";

1

Dr. Ehrlich's cover E-mail and the attached Proposal are attached as Exhibit A and incorporated in the
Memorandum and Final Order by reference.
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7. The 2016 election "will be an open election, i.e., anyone serving on the Board
of Directors may run for any office";
8.

ABOP Diplomates, "who were previously ABCP Diplomates, will be

welcomed into the Written and Oral Examination Counsels at the same ratio indicated in
the previous statements";
9. Items from the "ABCP written examination will be submitted to the Written
Exam Committee of the ABOP for use in the exam, subject to modification (evidence
based standard, psychometrically valid, etc.)";
10.

Non-Diplomates from the ABCP who "have successfully completed the

ABCP written exam, will still be required to pass the ABOP oral exam. The last ABCP
examination that will be accepted for this merger will be that given on July 31, 2014.
After that time, only the combined, new exam will be valid for Diplomate status";
11.

The "(t)reasuries from both Boards will be unified" upon the successful

completion of the merger; and
12. The term "Diplomate of the ABCP" shall be replaced by "Diplomate of the
ABOP" upon the successful merger of the boards.
On or about July 23, 2014, Dr. Simmons with ABCP sent an E-mail to the ABOP
participants in the Joint Merger Committee, accepting the ABOP/ABCP Board merger
proposal? He further stated that "a Memorandum of Understanding or other document
needs to be constructed to consummate this merger of the ABOP and ABCP into one
board." Defendant's Statement of Undisputed Material Facts, No. 21. On or about July
24, 2014, Dr. Ehrlich with ABOP, in writing, stated that ABOP "is very pleased that you

2

Dr. Simmons' E-mail is attached as Exhibit B and incorporated in this Memorandum and Final Order by
reference.
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have voted to accept the ABOP/ABCP merger proposal. We will start working on an
MOU based on the merger proposal." ld. at No. 22.
On or about August 11, 2014, Dr. Ehrlich of ABOP sent an E-mail to Dr.
Simmons of ABCP, requesting information regarding ABCP' s certification examination.
Specifically, Dr. Ehrlich stated, "We have identified specific areas that are apparent
roadblocks to the formulation of the MOU, the step mandatory to a merger." ld. at No.
23. ABCP provided responsive information by E-mail dated August 20, 2014.
On or about August 26, 2014, Dr. Ehrlich with ABOP sent an E-mail to Dr.
Simmons with ABCP, copying all of the members of the Joint Merger Committee, stating
in part:
We regret to inform you, that after a full meeting of the ABOP Board of
Directors, and a comprehensive review of the ABCP response to ABOP
for requests for data, that the certification process required by the ABDS
for dental specialty precludes our ability to accept ABCP Diplomates
directly as ABOP Diplomates. This is due to the non psychometrically
supported nature of the ABCP exam process. During our meetings with
the ABCP merger committee, we were led to believe that there were no
differences between the written examination processes of the two Boards,
but were aware of shortcomings in the oral exam. We were working to
bypass those deficiencies.
However, given the recently received
information regarding the ABCP administration and grading process of the
written examination, continuing with the merger as previously discussed
would undermine the application process and it therefore, unacceptable.
ld. at No. 26.
No drafts or any instrument entitled "merger agreement" or containing similar
terms were prepared by either ABOP or ABCP or exchanged between the two parties.
Further, no instrument entitled "agreement" and containing the respective information
required under merger statutes was ever signed by the parties. The mutually-anticipated
MOU was never prepared or signed, although early in the process, ABOP sent a

8

document entitled "Memorandum of Understanding" for discovery purposes, which was
not pursued by the parties.

II. Summary Judgment Standard
Tennessee Rule of Civil Procedure 56, which was adopted in 1970, allows parties
to obtain a partial or full judgment before trial if the moving party is able to "show that
there is no genuine issue as to any material fact and that the moving party is entitled to
judgment as a matter of law."

Tenn. R. Civ. P. 56.04.

The summary judgment

mechanism was designed to fill a then-existing procedural gap "for disposition of a case
in the trial courts without an actual trial on the merits if the case could not be disposed of
on demurrer or plea in abatement." Tenn. R. Civ. P. 56 advisory commission comment.
The Commission, therefore, described the rule as "a substantial step

for~ard

to the end

that litigation may be accelerated, insubstantial issues removed, and trial confined only to
genuine issues." !d. Rule 56, consistent with corresponding rules adopted for the federal
system and by other states, contemplates that litigants would have an adequate
opportunity to develop the evidentiary record (through discovery and other means) before
the case, or issues in a case, may properly be decided by summary judgment. See Tetm.
R. Civ. P. 56.03, 56.04, 56.06, 56.07; Craven v. Lawson, 534 S.W.2d 653, 655 (Tenn.
1976).

It is now well-settled that a court may grant summary judgment if it determines
that there are no genuine issues of material fact and that the moving party is entitled to
judgment as a matter of law. See Bain v. Wells, 936 S.W.2d 618, 622 (Tenn. 1997); Byrd
v. Hall, 847 S.W.2d 208, 210 (Tenn. 1993). In the summary judgment context, the

court's consideration of the facts is record driven. See McClung v. Delta Square Ltd.
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P 'ship, 937 S.W.2d 891, 894 (Tenn. 1996). The parties, therefore, should not attempt to

establish or refute liability under Tenn. R. Civ. P. 56 by merely resting on general
allegations in the pleadings. See Tenn. R. Civ. P. 56.06; Byrd, 847 S.W.2d at 215;
McCarley v. West Quality Food Serv., 948 S.W.2d 477 (Tenn. 1997).

In determining whether there are genuine issues of material fact, the court is
required to construe the facts in the light most favorable to the nonmoving party. See
Blair v. West Town Mall, 130 S.W.3d 761, 763 (Tenn. 2004); Staples v. CBL & Assocs.,
Inc., 15 S.W.3d 83, 89 (Tenn. 2000). Simply put, "summary judgment should be granted

if the nonmoving party's evidence at the summary judgment stage is insufficient to
establish the existence of a genuine issue of material fact for trial." Rye v. Women's Care
Ctr. Of Memphis, 477 S.W.3d 235, 265 (Tenn. 2015). 3 In ruling on a summary judgment

motion, Rule 56 does not require the court to make findings of fact and conclusions of
law, but, rather Rule 56 requires the court to "state the legal grounds upon which the
court denies or grants the motion." Tenn. R. Civ. P. 56.04.
III. Analysis
A. Defendant's Position on Formation
It is Defendant's position that Plaintiffs Complaint rests on the allegation that
ABOP and ABCP entered into a binding merger contract through truncated E-mail
exchanges, which Defendant contends were only an opening discussion on the potential
of a merger between the two parties.

Further, Defendant contends that the parties

expressly aclmowledged the requirement for attorneys to prepare and to reduce any
agreement to a written Memorandum of ·understanding ("MOU") that would contain all

3

As far as the Court can determine, the Rye standard is consistent with the statutory standard (Tenn. Code
Ann. § 20-16-101) adopted by the Tennessee General Assembly in 2011.
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material points of the merger agreement.

However, no MOU was ever negotiated,

prepared, or signed by either ABOP or ABCP.

Defendant asserts there was never a

meeting of the minds between the parties and, as such, Plaintiffs breach of contract
claims are legally deficient.
The RESTATEMENT (SECOND) OF CONTRACTS addresses the question of whether a
contract exists at certain stages in the parties' negotiations:
§ 27. Existence of Contract Where Written Memorial is Contemplated
Manifestations of assent that are in themselves sufficient to conclude a
contract will not be prevented from so operating by the fact that the parties
also manifest an intention to prepare and adopt a written memorial thereof;
but the circumstances may show that the agreements are preliminary
negotiations.
Comment:
a. Parties who plan to make a final written instrument as the expression of
their contract necessarily discuss the proposed terms of the contract before
they enter into it and often, before the final writing is made, agree upon all
the terms which they plan to incorporate therein. This they may do orally
or by exchange of several writings. It is possible thus to make a contract
the terms of which include an obligation to execute subsequently a final
writing which shall contain certain provisions. If parties have definitely
agreed that they will do so, and that the final writing shall contain these
provisions and no others, they have then concluded the contract.
b. On the other hand, if either party knows or has reason to lmow that the
other party regards the agreement as incomplete and intends that no
obligation shall exist until other terms are assented to or until the whole
has been reduced to another written form, the preliminary negotiations and
agreements do not constitute a contract.
RESTATEMENT (SECOND) OF CONTRACTS § 27 (1979); see also EnGenius Entm 't v.

Herenton, 971 S.W.2d 12,17-18 (Tenn. Ct. App. 1997).
Defendant asserts that the parties were fully aware that a formal, written, signed
MOU containing all required points to be agreed to was required to enter into any
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potential contract to create a legal merger. Here, Defendant argues that no MOU was
negotiated, prepared or signed and that, as such, there is no express written contract.
Further, Defendant argues that there was no meeting of the minds and the alleged
contract is not sufficiently definitive for the parties to enter into a legal merger.
Tennessee does not permit a court to create a contract between two parties that
failed to do so on their own. See Central Adjustment Bureau, Inc. v. Ingram, 678 S.W.2d
28, 39 (Tenn. 1984). Likewise, it is well settled in Tennessee that a contract must result
from a meeting of the minds and must be sufficiently definite to be enforced.

See

Jamestowne on Signal, Inc. v. First Fed. Sav. & Loan Ass 'n, 807 S.W.2d 559, 564 (Tenn.

Ct. App. 1990).
Defendant argues that the proposal relied upon by ABCP does not meet the
required criteria for a plan of merger under the Illinois merger statute or an agreement of
merger under the California merger statute. Further, it does not include all essential
material terms. Among those missing material terms are the statement of amendments to
the bylaws of the surviving corporation, the failure to identify the surviving corporation,
the statement of what assets or properties would be transferred and by which entity,
changes to the articles of incorporation, and information on approaching and handling tax
consequences. Defendant argues that the proposal is, at most, a proposed outline of some
of the terms for a possible transaction.

Attorneys for both parties never negotiated

material points left open and no definitive MOU was prepared.
"When a term is left open for future negotiation, there is nothing more than an
unenforceable agreement to agree." Cadence Bank, NA. v. Alpha Tr., 473 S.W.3d 756,
774 (Tenn. Ct. App. 2015) (citation omitted). Defendant asserts that the July 14, 2014 E-
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mail represents only ABOP's intention to negotiate with ABCP towards a potential
merger.

Further, Defendant asserts that the parties' negotiations leading up to the

eventual impasse evidences an intention not to be bound by expressly referencing the
need for further negotiations.

As no subsequent agreement was ever reached as

contemplated, Defendant argues the E-mails between ABOP and ABCP demonstrate only
an agreement to attempt to agree in the future. Likewise, Defendant argues that Plaintiff
is not entitled to specific performance, as the purported contract is not complete, specific,
certain, clear or definite. See Four Eights, LLC v. Salem, 194 S.W.3d 484, 488 (Tenn. Ct.
App. 2005).
B. Plaintiff's Position on Formation
It is Plaintiffs position that the defendant's July 14, 2014 E-mail was an offer that

was expressly accepted by the plaintiff by E-mail on July 23, 2014. Plaintiff contends
that the acceptance was identical to the offer and constituted an unconditional acceptance
and that the parties were to prepare an MOU to consummate the merger.

Stated

differently, the offer was accepted to form the contract and the additional documentation
in the form of an MOU would be needed to mechanically effectuate the actual merger.
The requirements of California's merger statute and Illinois' merger statute must only be
included in a document- the MOU- which was to be later-filed to close the merger.
Plaintiff asserts that the requirements do not bear upon whether the parties' agreement
satisfies Tennessee's common law requirements for an enforceable contract.
In determining whether an offer has been made, a court must determine whether
the offeror has made "outward manifestations" of an offer, notwithstanding the subjective
intentions of the offeror. Rode Oil Co. v. Lamar Adver. Co., No. W2007-02017-COA-
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R3-CV, 2008 WL 4367300, at *6 (Tenn. Ct. App. Sept. 8, 2008). Courts look at the
objective evidence to determine whether an offer was made that, if accepted, would form
a contract. See id. Even if the objective evidence shows an intention to offer, in order to
be a legally accepted offer, the offer's terms must be reasonably certain. See Jamestowne
on Signal, Inc. v. First Fed. Sav. & Loan Ass 'n, 807 S.W.2d 559, 564 (Tenn. Ct. App.

1990). The terms are "reasonably certain if they provide a basis for determining the
existence of a breach and for giving an appropriate remedy." !d.
" [A] mere expression of intent or a general willingness to do something does not
amount to an 'offer'" and "[t]he contemplated mutual assent and meeting of the minds
cannot be accomplished by the unilateral action of one party[.]" Jamestowne on Signal,
807 S.W.2d at 564 (citations omitted). When discerning the parties' objective intent, the
court may consider circumstances surrounding the formation of the alleged contract. See
Adkins v. Bluegrass Estates, Inc., 360 S.W.3d 404, 412 (Tenn. Ct. App. 2011). Where

mutual assent is lacking, no contract was formed. See Wofford v. MJ Edwards & Sons
Funeral Home, Inc., 490 S.W.3d 800, 809-10 (Tenn. Ct. App. 2015).

"Acceptance of an offer must exactly and precisely accord with the terms of the
offer." Tullahoma Concrete Pipe Co. v. TE. Gillespie Constr. Co., 405 S.W.2d 657, 665
(Tenn. Ct. App. 1966)(citing Ray v. Thomas, 232 S.W.2d 32 (Tenn. 1950). "Where a
person offers to do a definite thing, and another accepts conditionally or introduces a new
term into the acceptance, his answer is either a mere expression of willingness to treat, or
it is a counter proposal, and in neither case is there an agreement." !d.
Plaintiff asserts that the July 14, 2014 E-mail was an offer that, once accepted,
created a binding merger contract that Defendant materially breached and seeks summary
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judgment on this issue. Plaintiff further seeks summary judgment and/or judgment on the
pleadings that Defendant's affirmative defenses are without merit and requests this Court
to order specific performance of the alleged merger contract.
C. Discussion and Rulings on Formation
Under Tennessee law, to be enforceable, a contract must result from a meeting of
the minds, based on sufficient consideration, and must be sufficiently definite.
Cadence Bank NA. v. The Alpha Trust, 473 S.W.3d 756, 774 (Tenn. Ct. App. 2015).
"[T]he existence of a contract, the meeting of the minds, the intention to
assume an obligation, and the understanding are to be determined in case
of doubt not alone from the words used, but also the situation, acts, and
the conduct of the parties, and the attendant circumstances." Gurley v.
King, 183 S.W.3d 30, 43 (Tenn. Ct. App. 2005) (quoting 17 Am. Jur. 2d
Contracts § 1 (1964)). Mutual assent to be bound is critical. TR. Mills
Contractors, Inc. v. WRH Enterprises, LLC, 93 S.W.3d 861, 866 (Tenn.
Ct. App. 2002). "In determining mutuality of assent, courts use an
objective standard based on the manifestations of the parties." Id. (citing
11 Samuel Williston & Richard A. Lord, A Treatise on the Law of
Contracts § 30:3 (4th ed. 1999)). Assent to a contract need not take the
form of words, but may instead be "manifested, in whole or in part, by the
parties' spoken words or by their actions or inactions." Burton v. Warren
Farmers Co-op., 129 S.W.3d 513, 521 (Tenn. Ct. App. 2002) (citations
omitted). "[I]n some instances performance or even preparation for
performance may suffice" to give notice of acceptance by a promise. 1
Farnsworth, supra,§ 3.15, at 300; see Restatement (Second) of Contracts§
19(1)-(2) (1981) (stating that assent inay be made by acts other than words
so long as the party "intends to engage in the conduct and knows or has
reason to lmow that the other party may infer from his conduct that he
assents"). Whether an action constitutes an acceptance must be assessed
in terms of whether it "would lead a reasonable person to conclude that the
offer has been accepted." Overman v. Brown, 372 N.W.2d 102, 105 (Neb.
1985) (citing In re Mapes Enterprises, Inc., 15 B.R. 192 (D. Nev. 1981)).
It must be noted, though, that mutuality of assent may not be inferred from
a party's unilateral actions, from an ambiguous course of dealing, or
"solely [from] the uncommunicated intentions or states of mind of the
contracting parties." Burton, 129 S.W .3d at 521 (citations omitted); see
Balderacchi v. Ruth, 256 S.W.2d 390, 391 (Tenn. Ct. App. 1953).
Rode Oil Co., 2008 WL 4367300, at *8.
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See

As stated in Rode Oil Co., mutual assent to be bound is critical.

Here,

Defendant's "spoken words[,]" as well as its "actions or inactions[,]" clearly do not
demonstrate an intent to be bound. Rode Oil Co., 2008 WL 4367300, at *8 (citing Burton
v. Warren Farmers Co-op., 129 S.W.3d 513, 521 (Tenn. Ct. App. 2002)). During the

spring and summer of2014, members of the board of directors for both ABOP and ABCP
had some discussions regarding the possibility of a potential merger between ABOP and
ABCP with the objective of creating a single professional association for the certification
of craniofacial/orofacial pain diplomates. In May of 2014, a joint merger committee was
formed with three members designated by both the ABOP and ABCP.

These six

members of the joint merger committee were specifically appointed to have discussions
regarding the potential merger.
Prior to the first meeting of the joint merger committee, Dr. Schwartz had a
telephone conversation with Dr. Simmons on the evening of May 28, 2014, in which Drs.
Schwartz and Simmons discussed the need for attorneys for each of the parties to become
involved and draw up papers that would need to be signed by representatives of both
ABOP and ABCP. Dr. Schwartz summarized this telephone call in an E-mail to Dr.
Simmons

as

discussion

of the

written Board exams,

identification of the

psychometricians for the respective parties, and the need for attorney-prepared papers to
be signed by representatives of both parties. Dr. Schwartz ended the E-mail by asking
Dr. Simmons to modify and add to the message, which Dr. Simmons did not do.
On June 5, 2014, the joint merger committee met for the first time by
teleconference. The minutes of this meeting identified several discussion areas, such as
the manner in which the companies could merge, issues with ABCP convincing its board
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of benefits, exam integration, and contemplation of a MOU being prepared and
completed. As evidenced by the Affidavit of Dr. Schwatiz, it was the belief of the ABOP
merger committee in going into the discussions with the ABCP merger committee that
the ABCP written certification examination would comply with the ABDS requirements
for board-quality examination criteria, including the requirement that it could supply
evidence that it has conducted psychometrically-based examinations of candidates for a
minimum of five years.
Following the June 5, 2014 teleconference, Dr. Simmons prepared a report to
ABCP from the joint merger committee, which he sent by E-mail on June 17, 2014. In
this report, Dr. Simmons stated that the joint merger committee was working toward a
MOU that would specify all of the points of agreement between the two boards. The
report stated that the MOU would be presented to each board for approval at the
completion of the joint merger committee's deliberations. 4

A second meeting of the joint merger committee was held on June 19, 2014 by
teleconference. A draft MOU that had been prepared by Dr. Simmons was circulated.
The minutes from the June 19, 2014 joint merger committee meeting reflect that the
MOU was introduced, that point 4 from the MOU was to be removed, that the exams
would continue to be evidence-based, and that the bylaws would be created by the new,
merged board. The minutes further reflect discussion about a proposed name and the
time for this name change.
On July 14, 2014, Dr. Ehrlich sent a proposed agenda for a July 17, 2014 joint
merger committee meeting via E-mail to Dr. Simmons, copied to all of the other
4

No final MOU was ever presented.
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members of the joint merger committee, with the subject "Merger Proposal." A two-page
document headed "Proposal" was attached.

In the E-mail, Dr. Ehrlich stated:

"This

proposal is our agenda for the next teleconference." Complaint, Ex. C (emphasis added).
In the attached proposal, ABOP proposed to ABCP:
•

the definition of the field

•

the proposed merger date

•

retention of ABOP's name and the timeframe for name change

•

the requirement of a two-year graduate program accredited by CODA

•

diplomate status and ratios

•

Board of Directors composition and election

•

written and oral examination needs

•

unified treasuries upon completion of merger

•

retiring of term "Diplomate of the ABCP" upon successful merger

See Complaint, Ex. C. Notably, the July 14, 2014 E-mail did not address certain items,

including but not limited to, what assets would be transferred by what entity, the structure
of the merger, or which entity would be the surviving entity or the legacy entity. Further,
the proposal did not contain signature blocks or any other indication for a party to sign
the document.
No meeting of the joint merger committee was held on July 17, 2014. On July 23,
2014, Dr. Simmons sent an E-mail to the joint merger committee stating that the ABCP
had a conference call in which the ABCP voted to accept the merger proposal sent on
July 14, 2014. Further, Dr. Simmons stated that a MOU or other document needed to be
constructed to consummate the merger. See Complaint, Ex. D. Dr. Ehrlich replied byE-
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mail on July 24, 2014 that the ABCP would start working on a MOU based on the merger
proposal and suggested a conference call concerning the MOU would take place on
August 5, 2014. See id.
The Court finds that the July 14, 2014 E-mail evidences ABOP's ongoing merger
negotiations with ABCP. The E-mail contained ABOP's proposal for certain items to be
included in a forthcoming MOU and an attached agenda for an anticipated July 17, 2014
joint merger committee meeting with discussion points for some terms for the possible
merger.

Stated differently, the July 14, 2014 E-mail does not represent a proposed

merger contract or an offer to merge but rather represents further negotiations on the
discussion items identified therein. Further, the Court finds that the parties expressly
referenced the need for further negotiations, which evidences the intent not to be bound.
As aptly stated in Comment b to the REsTATEMENT (SECOND} OF CONTRACTS,
preliminary negotiations and agreements do not constitute a contract where either party
has reason to know that the other party does not regard the agreement as complete and
does not intend for an obligation to exist until other terms are agreed to or until the whole
agreement has been reduced to another written form- here, the MOU.
Consistent with the May 28, 2014 telephone conversation between Dr. Simmons
and Dr. Schwartz, the parties understood that attorneys would be involved in the process
of the exchange of due diligence information and addressing the required legalities so as
to address all material points between the parties for the creation of a legal merger. Dr.
Simmons testified in his deposition that he lmew that psychometric analysis and validity
of the ABCP's certification examination was very important to the ABOP. See Simmons
Depo., pp. 195-96. Further, as evidenced by the E-mail Dr. Ehrlich sent to Dr. Simmons
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on August 11, 2014, the parties lmew that there were "roadblocks" to the formulation of
the MOU and that the MOU was the "step mandatory to a merger." Complaint, Ex. F.
Among the requested information was background and history of the ABCP, information
regarding Diplomates, financial and federal tax information, corporate information
(including

organizational

information),

information

regarding

certification

and

examinations, and evidence that ABCP conducted psychometrically-based examination
of candidates for a minimum of five years. See Complaint, Ex. F. Thus, it is clear from
the record before the Court that the specific terms and details for any proposed merger
would be subject to further negotiation and a reduction of said terms to a definitive
agreement (i.e., MOU) at the completion of those negotiations that would lay out the
merger process.
The evidence shows that the negotiations continued when ABCP responded to
ABOP's request for information by letter dated August 20, 2014. This letter evidences
the need to have ABOP's attorney prepare the MOU and then ABCP's attorney to review
the MOU and "clarifiy any prudent and necessary details." Simmons Depo., Tr. Ex. 6. It
is at this point that the merger negotiations break down.
By E-mail dated August 26, 2014, Dr. Ehrlich told Dr. Simmons that ABOP could
not merge with ABCP due to deficiencies in the ABCP examination and certification
process.

See Complaint, Ex. H.

On August 28, 2014, the ABCP held a Board of

Directors meeting by conference call. The minutes from that meeting were prepared and
signed by Dr. Simmons and state in part that "Dr. Simmons received an email from Dr.
Ehrlich on 8/26/14 stating that the ABOP was having difficulty with our negotiations and
may not be able to go forward ... " Simmons Depo., Tr. Ex. 33.
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It is worthy to note that the negotiations between the parties broke down prior to a

final MOU being prepared by or circulated for review to an attorney. It is clear from the
record before the Court that the MOU was to be prepared at the completion of the parties'
negotiations and that no final MOU was ever completed. Using an objective standard
based on the manifestations of the parties, it is clear to the Court that there was no
meeting of the minds here. The evidence in the record before the Court demonstrates that
ABOP's words, as well as its actions or inactions, clearly do not demonstrate an intention
to be bound.

The evidence establishes that before the July 14, 2014 E-mail and

thereafter, the parties contemplated continuing to negotiate and to provide information
requested by the other for each party and its attorney to decide if they were in agreement
to enter into a legal merger agreement. No agreement was ever reached. As such, theEmails between ABOP and ABCP demonstrate only an agreement to attempt to agree in
the future.
As aforestated, under Tennessee law, a contract must result from a meeting of the
minds to be enforceable, the Court finds that no contract to merge exists here. See
Jamestowne, 807 S.W.3d at 564 (A contract must result from a meeting of the minds and

must be sufficiently definite to be enforced). Tennessee does not permit a court to create
a contract between two parties that failed to do so on their own. See Central Adjustment
Bureau v. Ingram, 678 S.W.2d 28, 39 (Tenn. 1984).
D. Discussion and Rulings on Specific Performance

Specific performance rests in the sound discretion of the Court and is an
extraordinary remedy, not to be awarded lightly.

See Lane v. Associated Hous.

Developers, 767 S.W.2d 640, 645 (Tenn. Ct. App. 1988). The Court finds that ABCP is
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not entitled to specific performance, as the alleged merger contract is not complete,
specific, certain, clear or definite. See Four Eights, LLC v. Salem, 194 S.W.3d 484, 488
(Tenn. Ct. App. 2005)(Before a court orders specific performance, "certain fundamental
and indispensable conditions must be shown to exist.

The contract must be clear,

definite, complete and free from any suspicion of fraud or unfairness.").

The terms

included in the July 14, 2014 E-mail are proposed agenda items to be discussed and
negotiated by the parties at a future joint merger committee meeting, not contractual
terms that amount to an enforceable merger contract.

Summarily stated, no merger

contract exists here.
Alternatively, the Court determines that specific performance would not be a
viable remedy even if there were an enforceable contract, as it would be inequitable
under the circumstances presented here. "It is a general principle of equity to grant a
decree of specific performance only where there is mutuality of obligation, and when the
remedy is mutual." Leathers v. Deloach, 204 S.W. 633, 635 (Tenn. 1918). Such is not
the case here.
ABOP and ABCP are dental professional associations. The Bylaws of ABCP and
ABOP are not identical and differ in a number of respects, not the least of which is that
the Bylaws of ABOP unequivocally mandate that to become a Diplomate of the ABOP,
Board-eligible dentists must pass both the ABOP written and oral certification
examinations. If the Court were to order specific performance, ABOP's Bylaws, in order
to admit ABCP Diplomates who had not taken and passed the ABOP examination, would
have to be specifically amended in a drastic way. 5

Additionally, there would be

significant consequences surrounding, inter alia, what changes would have to be made to
5

ABCP's position in this case is that ABOP was to be the surviving entity.
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articles of incorporation, tax consequences, intellectual property, and asset and property
transfers. The Court would also have to decide the number of directors to be on the new,
combined Board of Directors and would have to decide the terms of office for these
Directors, as well as the beginning and ending date of those terms.
Where preliminary negotiations leave certain terms to be agreed upon for the
purpose of a final contract, there can be no implication of what the parties will agree
upon. See 17 Am. Jur. 2d Contracts§ 26, at 362 (1964). Here, there is no implication of
what the parties would have agreed upon if a formal merger contract (i.e., MOU) had
been created.

Further, there is no evidence that the parties ever contemplated that

specific performance would be an available remedy had a contract existed and a breach
occurred. The terms of the ABOP proposal do not address any remedy available to a
non-breaching party, must less the availability of specific performance. A basis for a
decree of specific performance simply does not exist under the circumstances presented
here.
In Tennessee, "[t]he right to specific performance in any particular case is
governed by the ordinary principles of equity." Robinson v. Kenney, 526 S.W.2d 115,
119 (Tenn. Ct. App. 1973).
Equity, in decreeing specific performance, requires not only that the
contract be just and equitable in its provisions, but that the consequences
of specific performance likewise be equitable and just. One of the general
rules formulated and followed is that this equitable relief will not be
granted if, under the circumstances of the case, the result of the specific
enforcement of the contract would be harsh, inequitable, oppressive, or
result in an unconscionable advantage to the plaintiff, even though the
complaint has no intention of taking an unfair advantage, and even though
the contract may be valid and enforceable at law. In every case where a
specific performance is asked, the question must be whether the exercise
of the power of the court is demanded to sub serve the ends ofjustice, and
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unless the court is satisfied that it is right in every respect, it will refuse to
interfere.

TJMoss

Tie

Co.

v.

Hill,

235

S.W.2d 587,

588

(Tenn.

195l)(emphasis in

original)(internal citations omitted).
Specific performance under the circumstances of this case would result in an
inequitable advantage to ABCP and would constitute a harsh and oppressive result to
ABOP. A merger would result in ABOP Diplomates and Directors being compelled to
perform voluntary functions without any payments of funds and such functions would be
required on a going-forward basis. Further, specific performance here would compel the
cooperation of two antagonistic companies for the indefinite future. As Dr. Simmons
testified, the relationship between the ABOP and the ABCP suffered irreparable damage
that has deteriorated even further as the result of the failed merger negotiations. See
Simmons Depo., pp. 278-279. Courts are wary of granting equitable relief after disputes
have arisen and confidence and loyalty are gone. See Cagle v. Hybner, No. M200602073-COA-R3-CV, 2008 WL 2649643, at *18 (Tenn. Ct. App. July 3, 2008).
Specific performance will generally not be decreed "if the performance is of such
a character as to make effective enforcement unreasonably difficult or to require such
long-continued supervision by the court as is disproportionate to the advantages to be
gained from such a decree and to the harm to be suffered in case it is denied."
Restatement (First) of Contracts § 371. Given the foregoing, it is clear that to order
specific performance here would be unreasonably difficult and inequitable.

Further,

specific performance would require significant judicial supervision given the parties'
admitted antagonistic relationship.

24

E. Remaining Issues

Given the Court's ruling that the parties never entered into an enforceable merger
contract, it is not necessary for the Cou1i to address the other arguments raised in the
parties' competing motions for summary judgment and/or for judgment on the pleadings.
The Court, however, hereby specifically declines to award attorneys' fees in this matter.
Regarding awards of attorneys' fees, Tennessee adheres to the "American rule." See
John Kohl & Co. v. Dearborn & Ewing, 977 S.W.2d 528, 534 (Tenn. 1998).

The

American rule provides that a party in a civil action may not recover attorney's fees
absent a specific contractual or statutory provision providing for attorney's fees as part of
the prevailing party's damages. See id. As the Court has found that no merger contract
exists here, the Court respectfully declines to award attorneys' fees. Accordingly, each
party will be responsible for the costs of their respective counsel.
IV. Conclusion

The Court hereby GRANTS Defendant's Motion for Summary Judgment and
determines that the parties never entered an enforceable merger contract and that specific
performance is not warranted under the circumstances presented here, even if the parties
had entered into an enforceable merger contract.

The Cou1i hereby DISMISSES

Plaintiffs Complaint in its entirety and with prejudice. Court costs, for which execution
may issue if necessary, are taxed against Plaintiff, American Board of Craniofacial Pain.

IT IS SO ORDERED.

R SSELL T. PERI(INS, CHANCELLOR
cc:

Ronald G. Harris, Esq.
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Daniel J. O'Malley, Esq.
Philip M. l(irkpatrick, Esq.
Lucian T. Pera, Esq.
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