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President’s Column
By Alec Nedelman, iStar Inc., Los Angeles, CA

To My ACMA Friends,
As I write this column, baseball season is winding down, and teams are preparing their last push for the playoffs. In baseball, the best compliment a player
can receive is that he is a good teammate. That term carries with it concepts of
accountability, reliability, and commitment. That’s been my goal here at ACMA—
to be a good teammate. And just as baseball is a team sport played by individuals,
so too is ACMA. We are a dream team of individuals with the focus, attitude,
and dedication to “develop professional excellence, trustworthy national business
networks, and lasting collegial relationships,” as stated in our newly adopted vision
statement. That’s what makes our meetings so great.
Don and Laura Shindler have chosen a wonderful location for our meeting,
and I hope everyone signs up for the Annual Dave Lombard Memorial Golf
Tournament, the Annual Mini-Links and Drinks Event, the many tours, and
the dine-arounds to partake of the fellowship that is unique to and a hallmark of
ACMA. I look forward to seeing everyone there.
We had a very successful Board of Regents meeting in Marina del Rey, California,
this past April that broke some records (sorry, Mark) and featured ACMA’s firstever tai chi demonstration and group activity. Many enjoyed the bike riding
and other outdoor activities Southern California has to offer, as well as the great
weather. Most importantly, the fellowship was first class, as everyone seemed to
enjoy themselves. Pictures from the event have been posted to the ACMA website
at http://www.acmaatty.org/gallery/.
As ACMA president, you quickly realize two things. First, a lot of things can
happen, and second, a lot of people who make it happen need to be thanked.

9707 Key West Avenue, Suite 100
Rockville, Maryland 20850
T (301) 990-9075
F (301) 990-9771
E acma@mgmtsol.com
W www.acmaatty.org

To all the ACMA past presidents, thank you for all you have done for the organization and for all you have brought out in me. You have inspired me and helped
to elevate my game.
To Nancy Little, thank you for emphasizing inclusiveness by including me on
emails throughout your years as treasurer, vice president, and president so that I

President’s Column

would be better prepared for what lay
ahead. And thank you for the job you
have done as chair of the Executive
Committee in leading the officers forward. At this year’s Annual Meeting,
the fellows may notice that our CLE
accreditation is now being run by the
ABA. Thank you, Nancy, for that initiative as well.
Thank you to Catherine Bray and John
Murphy for so capably leading the
strategic planning effort. This project
was begun by Nancy and others and
will culminate at the Annual Meeting,
when a new strategic plan that will
guide our future is presented to the
regents for approval.
Thank you to leaders and members
of the several new committees active
within ACMA this past year, including
the Vision Committee, Sponsorship
Committee, Speakers Bureau, History
Committee, and Branding Committee.
Speaking of the Branding Committee,
Steve Malato, who chairs that committee, is also working on a Wikipedia
page for ACMA, so thanks to Steve for
that as well.
Our website is up and running and
providing lots of improved functionality. Many fellows have yet to discover
all that is there, so I encourage you
to explore and make use of it. Thank
you to Michael Goler for all of your
hard work to make our website such a
valuable asset.
Also, thank you to Larry Wolk for the
jokes; John Hosack for his tireless work
on the Title Insurance Committee
and organizing the many debates
and other programs it had this year;
Jean Bertrand for her tireless work

on finalizing our third amended and
restated bylaws, which were approved
by the board of regents at the Spring
Meeting and posted on the website;
Deb Chun and her co-chairs, Eric
Pruitt and Jim Wine, and her vicechair, Leo Buchignani Jr., for all their
work on the Program Committee this
year to prepare another high-quality
and exciting CLE program for the
Annual Meeting; and Dena Cruz for
her fantastic work on The Abstract.
This year, we experimented with having only one Membership Committee
meeting, which went very well, with
29 new fellows (including several
corporate counsels) being elected to
ACMA and helping to diversify our
membership. By scheduling the one
meeting earlier than the typical second Membership Committee meeting
of previous years, we are able to have
more time to fully reach out to the
new fellows, match them with mentors
(thank you Membership Development
Committee!), and introduce them to
ACMA through a new series of broadcast emails initiated by Jake Reby and
our executive director, Chip Deale.
I also want to extend my thanks to an
unknown kidney donor. Fred Carsley
was put on the list in January for a
kidney transplant and, much to his
surprise, a short few months later, a
kidney match was found. And, much
to our delight, he is planning to attend
our meeting in Tucson, so thank you
to that donor, and please wish Fred
well when you see him.
As I write this, the Corporate
Counsel Committee, led by Brenda
Stugelmeyer, Stacy Lavin, and Cindy
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Heidel, is busily gathering its list of
questions for discussion and debate
at the annual Corporate Counsel
Symposium to be held Thursday,
October 11, 2018, in Tucson. For
corporate counsels, the symposium
is always a highlight of our Annual
Meeting and a “must attend” event.
For obvious reasons, I thank the
current and past co-chairs of that
committee for your support and
leadership.
Finally, thank you to all of the regents,
committee chairs, and state and provincial chairs for your many accomplishments this year, and to Nancy,
Jake Reby, Norm Roos, and Beth
Mitchell for an Executive Committee
of individuals truly dedicated to doing
what is best for ACMA.
A major highlight of the year has been
the return of Bev Levy to help us on
a project. As announced at the Spring
Board of Regents Meeting, Bev is
working with Darlene Marsh and
Keith Colvin, the esteemed co-chairs
of the Past Presidents Committee, to
prepare a history of ACMA. I have
enjoyed and benefitted tremendously
in supporting Bev on this project, and
thank you to the past presidents and
to everyone at Management Solutions
Plus (MSP) for pitching in and giving
Bev the assistance she has needed to
locate historical materials. Although
we gave Bev a year to prepare a history, Bev being Bev means we may
have something to see by the time of
the Annual Meeting this year.
Over the past year, it has become clear
that the skill and dedication of our
MSP staff, led by Chip, Linda, Grace,
and Kristin, and with the support of

Shawn, makes my life as ACMA president immeasurably easier and keeps
ACMA humming. You have my deep
gratitude.
Finally, Ernie Harwell, the old
announcer for the Detroit Tigers,
used to say about a double play ball,
“you get two for the price of one.”
That applied to ACMA this year as
you got Libby as well as me. Nothing
I have done at ACMA would have
been as well conceived or as enjoyable (including this column) without
her involvement and support. Sas
Efharisto para poli.
As I pass the gavel to Jake Reby, I
know he will lead ACMA forward to
greater accomplishments and greater
heights. In fact, he has already begun
leading ACMA. He has already
worked with Jonathan Thalheimer on
a collaboration between ACMA and
ACREL to provide joint input regarding an index to replace LIBOR, and
he is now working with Fred Carsley
to establish cooperation between
ACMA and ICSC. He has already
taken the lead on improving our new
fellow recognition and branding by
working with MSP to institute some
new initiatives. Moreover, he has
started making the new chair and
co-chair appointments that will take
effect at the conclusion of our Annual
Meeting.
Thank you for the honor and pleasure
to serve ACMA as your president this
past year. I will never forget the support and many well wishes you gave
me.

THE ABSTRACT

3

FALL 2018

Alberta, Olivia Colic
British Columbia, David R. Bain
Manitoba, Roger D. Gripp
Ontario, Abraham Costin
Quebec, James Papadimitriou
San Juan, Pedro Morell
Virgin Islands, U.S., William S. McConnell
Alabama, Reid S. Manley
Alaska, Stephen D. Routh
Arizona, Dean Formanek
Arkansas, Timothy W. Grooms
California, Gregg J. Loubier
Colorado, J. Marcus Painter
Connecticut, William J. Jordan
Delaware, Joy A. Barrist
District of Columbia,
Christine Waldmann Carmody
Florida, William P. McCaughan
Georgia, James M. May
Hawaii, Deborah Macer Chun
Idaho, Christine E. Nicholas
Illinois, Marcia W. Sullivan
Indiana, Madalyn S. Kinsey
Iowa, James C. Wine
Kansas, Mark A. Andersen
Kentucky, Michael B. Vincenti
Louisiana, G. Wogan Bernard
Maine, Michael H. Hill
Maryland, Thomas A. Hauser
Massachusetts, Bruce H. Bagdasarian
Michigan, Melissa B. Papke
Minnesota, Paul S. Moe
Mississippi, David M. Allen
Missouri, Sandra T. Hawley
Montana, Allan Karell
Nebraska, Frank J. Mihulka
Nevada, Michael E. Buckley
New Hampshire, Peter F. Burger
New Jersey, Lydia C. Stefanowicz
New Mexico, Debora E. Ramirez
New York, Malcolm K. Montgomery
North Carolina, Frank E. Arado
North Dakota, Daniel A. Bueide
Ohio, Joanne M. Schreiner
Oklahoma, Joyce Palomar
Oregon, Bryan E. Powell
Pennsylvania, Thomas J. Miraglia
Rhode Island, Gail E. McCann
South Carolina, W. Lindsay Smith
South Dakota, Haven L. Stuck
Tennessee, Robert E. Wood
Texas, Jonathan Thalheimer
Utah, Rick L. Knuth
Vermont, Molly K. Langan
Virginia, Robert Stephen Bozarth
Washington, Robert W. Sargeant
West Virginia, Joyce F. Ofsa
Wisconsin, John M. Murphy
Wyoming, Dale W. Cottam

Editor’s Notes
By Dena M. Cruz, Berding Weil LLP, Walnut Creek, CA

In this edition of The Abstract, we continue our tradition “The Uniform Commercial Real Estate Receivership Act,”
of providing legal knowledge applicable to our day-to- by Martha Harris, Esq., Thompson & Knight LLP, provides
day realities and practices. This edition features a wide us with an update on the Receivership Act, which is slowly
array of articles, from “Understanding the New Rules being adopted across the country.
of Acceleration Clauses in Foreclosure Actions” to the
“Uniform Commercial Real Estate Receivership Act.” It “Bankers Trust Company v. Transamerica Title
also includes the list of 2018 new fellows, reports from Insurance and Its Progeny: A Construction Lender’s
ACMA’s leadership, and a puzzle that will certainly test your Nighmare,” written by John L. Hosack, Esq., and Jason
E. Goldstein, Esq., Buchalter, both long time contributors
knowledge of ACMA and its fellows! Enjoy!
to ACMA, gives us a thorough examination on insuring
In “LIBOR Cessation/Replacement and Antitrust around mechanic lien risk.
Risk,” submitted by Joseph P. Forte, Esq., Sullivan &
Worcester LLP, New York, New York, you will find practical With “We Have Met the Enemy, and They Are
information on avoiding antitrust violations in setting new Canadian!!” Jeffrey W. Lem and Megan J. Lem have
interest rates and credit spreads. We should heed the author’s authored an excellent article on foreign investment in U.S.
advice to review, observe, and ensure strict compliance with real property. No doubt, the August 13, 2018, “Foreign
the 2018 Antitrust Guidance in the conduct of our formal Investment Risk Review Modernization Act of 2018” will
and informal discussions, as the consequences can be serious. seriously impact foreign investment in U.S. real estate. With
the expansion of sales subject to the Act and new fees for the
“Stay, Not Pay? That Is the Question (How the Goudelock privilege of CFIUS oversight of up to $300,000, we should
Decision Impacts Owners, HOAs, and Foreclosing all be worried.
Lenders),” by Katrina Solomatina, Esq., Berding Weil
LLP, Walnut Creek, California, is an article addressing a In addition to these articles, this issue of The Abstract
recent Ninth Circuit opinion on the obligation of Chapter contains the 2018 list of new fellows and Alec Nedelman’s
13 debtors to pay post-petition unmatured debts. Ms. final President’s Report, which aptly sets forth our newly
Solomatina will be a guest at the fall meeting in Tucson. I adopted vision statement. Lastly, and just for fun, you will
urge you to reach out to her and the new 2018 fellows and find our first-ever ACMA puzzle, #Collegiality. I challenge
you to complete it without grabbing your directory or
introduce yourself.
looking at the answer key.
In “Understanding the New Rules of Acceleration
Clauses in Foreclosure Actions,” Adam Leitman Bailey, It’s been an exciting and amazing year! My congratulations
Esq., and Adam M. Swanson, Esq., have submitted an to Alec for being a great captain and to all the players on the
insightful article on the exercise of acceleration clauses in field who make ACMA a first-rate team!
foreclosure actions. Although based on New York law, the
same analysis will apply in most states in the United States.
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Executive Director’s Report
By Chip Deale, FASAE, CAE, ACMA Executive Director

History Made; History Still in the Making
“The College primarily remains a
professional organization devoted to
improving the expertise of its members
and of promoting good fellowship
among attorneys with similar legal
practices and problems.”
It would be understandable if you
assumed that the preceding quotation
was a recent one, perhaps from
President Alec Nedelman or another
ACMA leader.
But, in fact, the quote dates back 34
years, to the “special anniversary issue”
of The Abstract that highlighted the
College’s first decade!

and interviews previous leaders
for a project leading up to the 45th
anniversary next year. (As an aside,
Bev and I were the personification of
fellowship when we met for the first
time and engaged in lively dinner
conversation that went on for hours!)
What has resonated with me during
this project is how similar the history
that already has been made by ACMA
is to the history that continuously is in
the making at the organization.
C om p a r e , f or e x a m p l e , M r.
Crenshaw’s statement above to the
vision statement that was adopted
earlier this year by the board of regents:
“To provide the best environment in
North America for preeminent private
practice and in-house commercial
real estate finance lawyers to develop
professional excellence, trustworthy
national business networks and
lasting collegial relationships.”

In the article to which the statement
is attributed, ACMA’s 1979–1980
president, Robert W. (Bob) Crenshaw
Jr., reflected on the founding of the
organization and its evolution during
its early years. Beginning with the
organizing meeting in Atlanta on
January 18, 1974, at which the bylaws
and Articles of Incorporation were What was true in 1974 and 1984
adopted, “the College grew steadily” remains the truth today and for years
from 76 members in its first year to to come! I suppose ACMA’s founding
376 members from 34 states by the principles and its new vision could
mid-1980s. (ACMA now has nearly be viewed as the organization’s True
500 members.)
North, following its internal compass
to become and remain a leader for
Recent months have afforded me the profession.
the opportunity to delve deeply into
ACMA’s past and learn more about the Finally, one other excerpt from the
history that was made during its initial Crenshaw article stuck with me. He
decades. I also have had the immense wrote of “having annual meetings
pleasure of collaborating with your of the entire membership once a
long-tenured former executive, Bev year at a desirable location” and at
Levy, as she gathers archival material which there are “splendid seminars”
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in the morning and “afternoons of
recreation.” History continues to
repeat itself every year!
As I write this column, the 2018
Annual Meeting is a month away and,
as you read this edition of The Abstract,
about 300 fellows and their guests are
preparing to travel to a very “desirable”
location for “splendid” CLE-qualified
programming and plentiful amounts of
recreation. I look forward to spending
time with many of you as this ACMA
gathering returns to Tucson for the
first time in 25 years.
Thank you for your contribution to the
ever-evolving history of this wonderful
organization!

LIBOR Cessation/Replacement and
Antitrust Risk
By Joseph P. Forte, Sullivan & Worcester LLP, New York, New York

As with any industrywide interaction
and consensus building process such
as Cessation and Transition away
from LIBOR, there is always the
risk or perceived risk of violation of
the antitrust laws as well as potential
conspiracy claims, both in the United
States and in foreign countries,
especially as financial institutions
and other market participants gather
to discuss market pricing issues such
as interest rates and credit spreads. In
this regard, in 2015, the Alternative
Reference Rates Committee (ARRC),
sponsored by the Federal Reserve
Board and the New York Fed, issued
formal Antitrust Guidelines to its
members and associated working
groups to be proactively observed by
the members of ARRC and its working
groups in their continuing discussions
of LIBOR Cessation a nd the
Transition to a replacement benchmark
rate (2015 Antitrust Guidance).
In November of last year, the Federal
Reserve announced that it would
expand the membership of ARRC in

2018 to include a broader set of market
participants and additional ex officio
members to directly address (i) legacy
contract triggers and fallbacks and
(ii) the transition for cash products
as well as derivatives away from
LIBOR. It also assembled several
working groups, including a group of
trade associations and a broad range
of market participants, to advise on
specific issues with respect to corporate
loans, consumer loans, floating rate
notes, and securitizations as well as
legal and accounting issues.
In conjunction with its March 2018
reconstitution of the expanded ARRC
and the new working groups (ARRC
2.0), the Federal Reserve Bank of
New York promulgated new Antitrust
Guidelines for Members of the Federal
Reserve Bank of New York’s Advisory
and Sponsored Groups (2018 Antitrust
Guidance) to supersede and replace
its 2015 Antitrust Guidance. (A copy
of the 2018 Antitrust Guidance for
Members of the Federal Reserve Bank
of New York’s Advisory and Sponsored

Groups, dated March 2, 2018, can be
found at the end of this article.)
Given the Federal Reserve Board’s
heightened antitrust concerns and the
retention of outside special antitrust
counsel for ARRC, it would seem to
be prudent for industry groups and
their members to review, observe, and
ensure strict compliance with the 2018
Antitrust Guidance in the conduct of
their formal and informal discussions,
meetings, conference calls, and correspondence, electronic or otherwise,
both internally and externally, to avoid
the obvious consequences of a failure to
do so. Likewise, outside of ARRC and
its working groups, external discussions
of market participants (including their
outside and internal lawyers) held by or
among their teams as well as individuals should only be conducted with consent and clearance of internal (or outside) antitrust and compliance counsel,
who should also work directly with any
internal LIBOR team to assure proper
compliance with Dodd-Frank and other
federal regulatory regimes.

Federal Reserve Bank of New York
Antitrust Guidelines for
Members of the Federal Reserve Bank of New York’s
Advisory and Sponsored Groups
As of March 2, 2018
Introduction
The U.S. Congress and most states have enacted antitrust laws to promote competition by ensuring that business activities
are conducted in an open and competitive atmosphere, and that no unreasonable restraints are placed on competition.
Antitrust law does not prohibit participants and competitors from joining together on committees, including groups such
as those the Federal Reserve Bank of New York (“FRBNY”) has created to address particular issues or markets, make
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recommendations for industry reforms and best practices, or advise the FRBNY with respect to various matters (collectively,
“FRBNY Groups” or “Groups”).
FRBNY Groups can be subject to antitrust scrutiny because they may bring together competitors to discuss economic,
financial, and market conditions. Accordingly, care must be taken when members of any FRBNY Group (“Members”)
communicate, whether at formal or informal meetings, on conference calls, or electronically, so that no conduct becomes
or appears anticompetitive.
Enforcement of the antitrust laws can come from not only the U.S. Department of Justice, Federal Trade Commission,
and state authorities, but also private individuals or entities who feel aggrieved by a particular course of conduct. Antitrust
violations may result in criminal and civil liability, and penalties for antitrust violations may include significant corporate
and individual fines and damages, and imprisonment for individuals.
The FRBNY and FRBNY Groups are committed to strict compliance with the law. Members are individually responsible
for ensuring that their actions comply with the antitrust laws. Members should expect careful scrutiny of their actions.
These Antitrust Guidelines (“Guidelines”) apply to all activities related to any FRBNY Group, including activities of working
groups. Adherence to these Guidelines by Members is mandatory and is a condition on participation in any Group.
Members should review these Guidelines carefully, including the Appendix, which contains a list of best practices and a
list of activities that should be avoided. Members should share these Guidelines with any of their staff involved in FRBNY
Group projects and working groups.
Because the different Groups vary in the nature of their work and membership, the antitrust concerns raised may be different
for different Groups, and some portions of this Guidance will apply more directly to some Groups’ activities than to others.
Members should police themselves, and should raise any questions about and report suspected violations of the Guidelines
to an FRBNY staff member or an attorney for their respective firms (or, where applicable, to an attorney retained specifically
to represent the relevant FRBNY Group’s Members in connection with Group activities). Anonymous reporting is also
available using the FRBNY’s Integrity Hotline: (877) 52-FRBNY. To the extent attorneys for the FRBNY attend Group
meetings, they are acting as counsel to the FRBNY, not to the Members or the Group.
Impermissible Conduct
“Per se” violations of antitrust laws are illegal regardless of their effects on competition. To avoid embarrassment and legal
liability, Members should never engage in any of the following conduct or activities in conjunction with their work on an
FRBNY Group.

•

Price Fixing Agreements: Members should never agree to fix prices, fees, commissions, or any other element of the
price or terms of a transaction. They should also never make agreements that could have the effect of fixing prices,
fees, or commissions. Discussions concerning these issues should always be avoided, and Members should never
share or compare confidential, proprietary or competitively sensitive information concerning their firms’ prices or
fees, or the process of setting prices or fees, including costs that impact pricing or bidding, as this may be seen as
an attempt to fix prices, fees, or commissions. Certain confidential, proprietary or competitively sensitive information may be shared, aggregated, and disseminated through the secretariat for the relevant FRBNY Group when
appropriate to advance the Group’s work.

•

Boycotts: “Boycotts” refers to agreements among competitors to refuse to deal with someone, or to deal with a
particular firm (or firms) differently than others. Members should never agree either to treat a particular individual,
firm, or group of firms (including a sector of an industry) in a prescribed manner, or to boycott any individual, firm,
or group of firms (including a sector of an industry). Members may not discuss setting prices for any particular
customers or vendors, nor should they agree to deal or not to deal with particular customers or vendors in a specific
product.

•

Allocation of Customers or Market Division: Members should never agree to allocate customers or products
among themselves. Members may not discuss confidential, proprietary or competitively sensitive plans to expand
into or withdraw from certain geographic or product markets.
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Group Activities
The following activities may or may not be permissible, depending on the circumstances. Antitrust law applies a “rule of
reason” analysis to activities that are not per se illegal, weighing the anti-competitive effects against the pro-competitive
justification for an activity. Care should be taken that otherwise permissible activities do not mask or promote actions that
are or could be interpreted as anticompetitive. Care should also be taken to consider whether the Group’s procompetitive
aims can be achieved through less restrictive means.

•

Information Sharing: Members may discuss common problems and challenges of a general, administrative, or
logistical nature, but no discussion should have as its purpose encouraging uniform action or reducing or eliminating
competition. Information about a member’s business may be shared in order to foster general understanding, and
to contribute to the drafting of best practice recommendations. However, information sharing among Members
concerning confidential, proprietary, or competitively sensitive information can raise antitrust concerns. Such
information includes but is not limited to information on prices, business plans, marketing plans, new product
development, internal costs, non-public profit estimates, hiring, employee compensation, and investments. Antitrust
concerns surrounding information sharing may be heightened for some FRBNY Groups due to the nature or composition of the groups. When appropriate to advance an FRBNY Group’s work, certain confidential, proprietary
or competitively sensitive information may be shared, aggregated, and disseminated through the secretariat for the
relevant FRBNY Group.

•

Best Practices Recommendations/Standard Setting: These are some of the most important activities of certain
Groups and can be done legally so long as a few principles are kept in mind. Best practices recommendations and
standard setting should seek to enhance the efficiency, stability and integrity of the market and should discourage
practices that have a detrimental effect on customers. Best practices recommendations and standard setting may not
have the purpose of reducing or eliminating competition in the pricing of products or services, fees, commissions,
advertising or any other dimension or restricting transactions with particular parties or on particular platforms.
Members may not agree to condition entry into or participation in a market on the adoption of best practices. In
addition, members may not use best practices as a collective agreement not to transact with specific counterparties
or on specific platforms. Such an agreement could constitute an unlawful boycott.

•

Legislative Activities: FRBNY Groups may from time to time present their views regarding governmental and
regulatory matters. Antitrust law specifically recognizes the right of competing members of a market to present a
unified position to the government on issues impacting their market. However, Members are advised to confine
these communications and agreements to good faith, reasonable attempts to influence government actions.

Procedures
FRBNY Groups have created a number of procedures to help maximize compliance with the letter and the spirit of the
antitrust laws and to promote transparency, consistency, and fairness in group proceedings.

•

The secretariat will serve as the repository of official records.

•

The secretariat will provide each member and each non-member participating in group activities with a copy of
these Guidelines.

•

All Group meetings will have an agenda which will be made available on the group’s website.

•

Minutes of Group meetings, including a list of all attendees, will be recorded and made available on the group’s
website.

•

All meetings, working group sessions, conference calls, and other Group-sponsored activities will be attended by
an FRBNY staff member.

•

Any materials that will be presented at Group meetings or shared with Members in furtherance of Group activities
should be made available to the secretariat in advance of distribution. The secretariat should handle any distribution to Members.

•

Members may consult with their own counsel on matters related to Group meetings and activities.
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•

Members should police themselves, and should raise any questions about and report suspected violations of these
Guidelines to an FRBNY staff member or an attorney from their respective firms (or, where applicable, to an attorney retained specifically to represent the relevant FRBNY Group’s Members in connection with Group activities).
Concerns may also be conveyed anonymously by calling the FRBNY’s integrity hotline at (877) 52-FRBNY.

Appendix
To aid your application of these Guidelines, below is a list of “dos” and “don’ts.”

Do:
•

Members should police themselves, and should raise questions about and report suspected violations of these
Guidelines to an FRBNY attorney or an attorney for their respective firms (or, where applicable, to an attorney
retained specifically to represent the relevant FRBNY Group’s Members in connection with Group activities).
Anonymous reporting is also available using the FRBNY’s Integrity Hotline: (877) 52-FRBNY.

•

Members should inform their Group secretariat about any and all meetings, working group sessions, conference
calls, and other group-sponsored activities that take place outside of the regularly scheduled group meetings.

•

Members should provide any materials that will be presented at Group meetings or shared with Members in furtherance of Group activities to the secretariat in advance of distribution. The secretariat should handle any distribution
to Members.

•

Members should distribute copies of these Guidelines to any colleagues or vendors who work with them on Group
matters.

•

Members should be mindful that their discussions or actions could draw scrutiny or incur reputational harm even
if they do not cross a legal line.

Don’t:
•

•

In conducting Group activities, Members should not, without prior review by an FRBNY staff member, have discussions with other Members about:
--

their company’s prices for products, assets, or services, or prices charged by competitors;

--

costs, discounts, terms of sale, profit margins, or anything else that might affect those prices;

--

the resale prices its customers should charge for products or assets it sells to them;

--

allocating vendors, markets, customers, territories, products, or assets with competitors;

--

limiting production or offering of services;

--

whether or not to deal with any other company;

--

details of their employees’ compensation;

--

lending standards, interest rates, or loan origination output;

--

any competitively sensitive information concerning its company or a competitor’s; or

--

any other sensitive antitrust subjects in conducting Group activities (such as price discrimination, reciprocal
dealing, or exclusive dealing agreements).

Members should not stay at a meeting, or any other gathering, if these kinds of discussions are taking place.
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Stay—Not Pay? That Is the Question!
(How the Goudelock Decision Impacts Owners, HOAs,
and Foreclosing Lenders)
By Katrina Solomatina, Berding Weil LLP, Walnut Creek, CA

In 1994, Congress reformed the bankruptcy code to make it clear that owners who filed Chapter 7 bankruptcy
petitions must pay homeowner (HOA)
assessments that come due after the
filing of the petition in bankruptcy.
Congress failed, however, to clarify if
that obligation extends to owners who
file for Chapter 13. Courts throughout the country have been split on
this issue. Some courts have taken the
position that the HOA’s only remedy
is to enforce its lien for post-petition
assessments through foreclosure.
Other courts take the position that
in addition to foreclosure, HOAs (or
the foreclosing lender) may also bring
an action against the owner for the
unpaid post-petition assessments.

eventually filed a Chapter 13 bank- accompany its position as first-priority
ruptcy petition. The homeowners lienholder, including and especially the
decided they did not want the property right to foreclose its security interest, or
and elected to surrender it. The bank to refrain from doing so.” The concept
determined it did not want the prop- of surrender necessarily contemplates
erty. Over the objection of the lender, permit[ting] the creditor to exercise
the bankruptcy court approved a plan its property rights “to do nothing to
that vested title in the property in the recover its collateral”); HSBC Bank
lender. The lender appealed, arguing USA, N.A. v. Zair, (supra.) 550 B.R.
that approval of the plan does not vest at12.
legal title and responsibility to maintain the property in the creditor/lien- Balancing the needs of debtors in
holder. The homeowners argued that their search for a “fresh start” and
without being able to vest title in the the rights of creditors to enforce their
property in the lender, debtors are at contracts as permitted under state law
the mercy of the banks and will be has become a little more complicated
incurring expenses associated with the in the Ninth Circuit. The recent rulproperty until the creditor/lienholder ing in Goudelock v. Sixty-01 Ass’n of
Apartment Owners, No. C15-1413-MJP,
completes its foreclosure.
2016 WL 1365942 (W.D. Wash. Apr.
The ability to pursue an owner for The federal district court, in reversing 6, 2016) (Goudelock), although offering
unpaid post-petition assessments due the bankruptcy court’s decision, held relief for some property owners, shifts
and owing after the petition is filed that under 11 USC § 1327(b), “the post-petition burdens of homeownuntil foreclosure by a lien holder has confirmation of a plan vests all of the ership to creditors/lienholders. This
plagued debtors for years. Many debt- property of the estate in the debtor.” decision will certainly impact how and
ors have ended up owing significant Checking the box “surrender” does when an HOA enforces its lien and
post-petition HOA fees on property not obligate the debtor to do anything, will certainly cause lenders to reconthey do not reside in that remains nor does it allow or enable the creditor sider (i) how they price their loans and
unforeclosed on for years. Sale or fore- to do anything. The unfortunate situ- (ii) accelerating their foreclosure and
closure can take a significant period ation is that “[w]here property is sur- disposal actions.
of time depending upon where the rendered in a Chapter 13 plan, there
property is located, and a debtor can is often an ‘expectation’ that the credi- Brief History of the Case
do little but wait for a lienholder to tor will promptly enforce its rights… Penny Goudelock purchased a condo
complete its foreclosure.
at times, creditors may fail to exercise unit in 2001 in Redmond, Washington.
these rights, leaving debtors stuck with Her deed was subject to a declaration
The failure to foreclose was addressed the collateral and responsible for the of covenants and restrictions, which
in HSBC Bank USA, N.A. v. Zair, maintenance, taxes, and other obliga- provides, among other things, that
550 B.R. 188, 200 (E.D.N.Y. Apr. 12, tions that come with owning property.” Sixty-01, a condo association, may
2016) (Zair). In Zair, a couple’s home It explained that “the Bank is entitled charge property owners assessments
was destroyed by Hurricane Sandy. to the full array of property rights that for monthly fees and for maintenance,
repairs, and capital improvements,
Falling on hard times, the couple
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and that unpaid assessments as well
as costs and reasonable attorneys’ fees
incurred in collection were a lien on
the property.
In 2009, Ms. Goudelock stopped
paying her condominium association payments, and Sixty-01 initiated
foreclosure proceedings. In March
2011, Ms. Goudelock moved out of
her condominium and filed a petition
in bankruptcy under Chapter 13. In
June 2011, Ms. Goudelock proposed
an amended plan that surrendered
the property. The proposed plan was
confirmed by the bankruptcy court in
October 2011. Sixty-01 filed a proof
of claim for $18,780.35 for unpaid
pre-petition assessments and noted
that the assessments continued to
accrue at $388.46 per month. The
condo unit sat unoccupied until the
mortgage lender foreclosed on the
property in February 2015.

Ninth Circuit Decision
Noting that the issue of whether postpetition condominium association
assessments are dischargeable in bankruptcy has not been addressed by any
circuit court in the context of a Chapter
13 case, the Ninth Circuit decided to
take the case. The court looked at two
Chapter 7 cases in which the courts
reached opposite conclusions: Matter of
Rosteck, 899 F.2d 694 (7th Cir. 1990)
(finding that post-petition assessments
are dischargeable, unmatured contingent debts, based on the homeowner’s
contract), and In re Rosenfeld, 23 F.3d
833 (4th Cir. 1994) (condominium
association assessments run with the
land and create new, nondischargeable
debt as they accrue).

and matured monthly as long as she
continued to own the unit.
Ignoring statutory law, (Washington
RCW 64.34.364 (1), (11), which states
that the association has a lien on the
unit from the time the assessment is
due and limits the obligation of secured
lenders to pay assessments coming due
prior to the lender obtaining title or
possession of the property,1 as unmatured, contingent debts, the court
found the assessments were dischargeable under section 1328(a) unless they
fell under one of the exceptions to discharge listed in Section 1328(a)(1)–(4).
Because Congress did not include
assessments in the list of debts that are
excepted from a Chapter 13 discharge,
Sixty-01 argued that Congress’s
silence was inadvertent and that the
court should find them nondischargeable. The court disagreed, finding that
even it were true that the omission of
assessments from the exceptions-todischarge provision was congressional
error, it was up to Congress, not the
courts, to correct the error.

The Ninth Circuit agreed with the
Seventh Circuit. It was persuaded
by the plain language of the code
and operation of Ninth Circuit law.
Starting with section 101(5)(A), the
Ms. Goudelock successfully completed court found that a “claim” is broadly
her plan in July 2015 and received a defined to include an unmatured, condischarge pursuant to 11 U.S.C. tingent right to payment. The court
§1328(a). Meanwhile, in April 2015, turned to Ninth Circuit jurisprudence
Sixty-01 petitioned the bankruptcy to determine the issue of when SixtyThe court went on to reject Sixty-01’s
court for a determination that the 01’s claim arose.
argument that permitting discharge
dues accumulated after Ms. Goudelock
filed for Chapter 13 should not be dis- The Ninth Circuit applies a “fair con- of the post-petition condominium
charged and that they constituted a templation” test, under which a claim association assessments amounted to
personal obligation of Ms. Goudelock. is found to arise “when a claimant a violation of the Fifth Amendment’s
Relying principally on In re Foster, can fairly or reasonably contemplate Takings Clause. The court found that
435 B.R. 650 (B.A.P. 9th Cir. 2010), the claim’s existence even if a cause the Takings Clause pertains to in rem
the bankruptcy court found that the of action has not yet accrued under rights and, as Sixty-01 retained those
post-petition HOA dues were not dis- nonbankruptcy law.” Under that test, rights with respect to the property, that
chargeable because they arose at the the court reasoned that when Ms. clause was inapplicable.
time of their assessment and were an Goudelock entered into the condo- Finally, the court addressed Sixty-01’s
incidence of legal ownership of the minium agreement upon purchase of argument that as a court of equity, the
burdened property. (Dkt. No. 5-1 at her unit, Sixty-01 could contemplate bankruptcy court was in a position to
186-87, 196-204.) The bankruptcy that she would accrue liability for prevent the unfair result of a debtor
court granted summary judgment in monthly assessments. The court thus being allowed to live rent free in her
favor of Sixty-01 and the district court found that her in personam obligation condominium. In this case, the debtor
affirmed. Ms. Goudelock appealed the to pay the assessments arose at the surrendered the property and moved
time she bought the condominium
decision to the Ninth Circuit.
See California’s Davis-Sterling Act, at Ca Civ Code § 5650, which states that assessments are a debt of the owner as of the time the assessment is levied, and Ca Civ Code §5720(b), which
restricts the amounts the HOA can collect through foreclosure.

1
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out, but the court found that was not
dispositive of the issue, as its holding
would apply to a debtor who remained
on the property. Rather, the court
acknowledged the existence of the
equitable quandary but concluded that
the bankruptcy code resolved the issue
in favor of the debtor. “The legislative
branch, not the courts, is the appropriate place to balance conf licting
policy interests.” If Congress wishes to
prevent the discharge of post-petition
HOA assessments in Chapter 13 cases,
it is free to do so.
How Does This Ruling Affect
the Owner?
Prior to this ruling, homeowners in
the Ninth Circuit were held personally
responsible for any accrual of HOA
dues or assessments, even if they no
longer lived in the unit, until such
time as they no longer held a legal
or equitable interest in the property.
Under the ruling in Goudelock, it is
highly likely that owners will reconsider paying post-petition liens while
they make their payments under the
plan. If they elect to keep the property,
they can simply bring the debts current before the HOA forecloses. While
they decide whether to keep the property or not, they reside rent and assessment free. Notably, the internet is full
of attorney advertisements advising clients to come see them before making
any post-petition payments.

Similarly, tenants in a commercial
property who file a Chapter 13 petition may also argue that post-petition
rent, common area maintenance assessments, and property taxes should be
dischargeable because such debts
would also fall under the broad definition of a claim under 101(5)(A).
Although no case has yet applied the
reasoning in Goudelock to contingent

unmatured obligations owed by ten- 13 bankruptcy discharge injunction. If
ants on commercial property, counsel a notice of Chapter 13 bankruptcy is
should assume the argument will be received, it is crucial that the associamade, taking note, however, of the tion and its managing agent appropricap on a landlord’s lost rental income ately flag or note the file to ensure that
damages (i.e., for future rent) under 11 all statements and notices are reviewed
U.S.C. § 502(b)(6) from a prepetition carefully by counsel for demands or
termination of a lease (see, In re Kupfer, language that could violate federal law.
852 F.3d 853, 855–858 (9th Cir. 2016)
or from “rejection” of the lease by a Questions also arise as to whether an
failure to assume the lease under 11 association can enforce other covenants
contained in its governing documents.
U.S.C. §§ 365(g)(1) and 502(g)(1)).
If the owner is no longer obligated to
What Does This Ruling Mean
pay assessments, are they obligated
for a Homeowner Association?
post-petition to submit all architectural
Community association documents plans for approval? Can they ignore pet
and state legislation often contain restrictions or STR restrictions? Does
provisions that state that the owner the HOA have to obtain relief from
of a property may not exempt himself stay to enforce any covenant in the
from liability for his contribution to governing documents after the offendthe common expenses by waiving or ing owner files a Chapter 13 petition?
disclaiming his rights or enjoyment of
common areas, or by abandoning the The opinion also does not address
relevant property. Courts have gener- RCW 64.34.364 (11), which limits the
ally upheld these provisions. See, e.g. liability of lenders for assessments that
Glen v. June, 344 N.J. Super. 371,376 become due prior to the mortgagee
(App. Div. 2001); In re Raymond, 129 obtaining title, essentially leaving the
B.R. 354,362 (Bankr. S.D.N.Y. 1991); HOA with no party to collect from
San Antonio Villa Del Sole Homeowners other than spreading the “pain” to all
Ass’n v Miller, 761 S.W.2d 460,464 the owners in the development through
increased assessments. Volunteer HOA
(Tex. App. 1988).
boards are typically loath to foreclose
The decision in Goudelock ignores these and own and maintain property. In
rulings. The decision in Goudelock Washington, at least, this decision
means that if an owner receives a will certainly change that viewpoint!
discharge in a Chapter 13 bankruptcy Associations will have no choice but to
case filed in Washington, Oregon, seek relief from the automatic stay and
Alaska, Arizona, California, Hawaii, foreclose as quickly as possible.
Idaho, Montana, or Nevada, that
owner is not personally obligated to How Does This Ruling Impact
Lenders?
pay any post-petition assessments.
Depending on the amounts owed to
Unfortunately, any attempt to request the HOA, the decision in Goudelock
payment of assessments from an owner will make some creditors reluctant to
during a Chapter 13 bankruptcy case foreclose and assume the obligation
is likely a violation of the automatic of bringing HOA assessments current,
bankruptcy stay, and any attempt to do especially if the HOA’s lien is superior
so after the owner receives a discharge to the creditor/lienholder’s claim of
will now be a violation of the Chapter lien.2

2
See for instance, Ca Civ Code 5680, which holds that assessment liens are prior to all other liens recorded subsequent to a notice of assessment, except that the association declaration may
provide for subordination of its lien to any other liens or encumbrances (the mortgage instrument); Thaler v. Household Finance Corp. (2000) 80 Cal App.4th 1093.
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If the lender’s lien is superior to the Conclusion
HOA’s lien, and the HOA’s lien is There is a substantial period of time
extinguished by foreclosure, it goes between the filing of the Chapter 13
without saying that lenders who have bankruptcy petition and discharge
liens on property in a Chapter 13 of the debtor. Apart from statutory
proceeding in Washington, Oregon, deadlines, it is commonplace for plans
Alaska, Arizona, California, Hawaii, to be proposed, amended, and withIdaho, Montana, or Nevada should drawn, and for numerous confirmapromptly seek relief from stay and tion hearings to be held, resulting in
foreclose if it has any concern that months long delays before a plan is
post-petition secured contingent confirmed, if ever. Absent a change
debts are not being paid by the prop- in the bankruptcy code, during that
erty owners. Lenders may also be less period of time, property owners will
likely to accommodate modifications enjoy all the benefits of homeownerto loans if they are unable to assure ship without all of the burdens. This
themselves that post-petition assess- ruling will certainly lead to increased
litigation between lenders and HOAs
ments will be paid.
as they struggle to determine who will
Although Ms. Goudelock quit pay- assume the owners’ burdens and an
ing her association dues in 2009, the increase in the price (and availability)
lender did not foreclose until 2015! of condominium mortgage loans.
Since the facts of the case indicate
that the lender brought the dues current before the plan was confirmed,
one can assume that (i) that the lender’s lien was junior to the HOA’s lien,
and (ii) the lender brought the action
against the owner in the name of the
HOA under a subrogation theory.
Had the HOA’s lien been subordinate
to the lender’s lien, it is doubtful that
the lender would have brought the
assessments current. Lenders should
make sure they know “who is in first”
before they pay post-petition assessments or delay foreclosing!
Lastly, since only individuals and those
filing jointly can file for Chapter 13, it
might be advisable to consider requiring borrowers to form a legal entity to
hold title to property that is subject
to association dues and liens. Under
11 U.S.C. § 523(a)(16), post-petition
assessments liens are excepted from
discharge for petitions filed under
Section 1141 (Chapter 11) and Sections
1228(a) and (b) (Chapter 12).
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Understanding the New Rules of
Acceleration Clauses in Foreclosure
Actions
By Adam Leitman Bailey, Esq., and Adam M. Swanson, Esq.,
Adam Leitman Bailey, P.C., New York, NY

Introduction
Although based on the analysis of
New York law, the rules discussed in
this article are used in many states
throughout the country. Further, as
so many agreements throughout the
country recognize New York as the
jurisdiction to determine the law of
the case, this article is important for
practitioners nationwide.

The use of an acceleration clause in a
mortgage foreclosure action provides
an important and expedient tool when
foreclosing on a property. This article
focuses on recent case law and discusses some of the benefits and pitfalls
when using an acceleration clause and
how to overcome these obstacles.
Under New York CPLR § 213(4), a
mortgagee faces a six-year statute of
limitations to foreclose a mortgage.
Since a mortgage is payable in installments, the six-year period begins to
run on each default. Upon acceleration,
the entire unpaid balance becomes due,
and the six-year period begins to run
on the entire unpaid balance of the
mortgage debt.i
Depending on the terms of the mortgage, acceleration may be automatic
or at the option of the mortgagee.
Generally, in the standard form residential mortgage, acceleration is at
the option of the “Lender.” ii Where
acceleration is optional, an affirmative action must be taken to accelerate. The mortgagee may be required to
make its election in compliance with

terms within the mortgage. The borrower must be provided with clear and
unequivocal notice of the election to
accelerate.iii
Electing to Accelerate
Notice of election to accelerate may
be accomplished informally through
written notice to the borrower iv or
formally through commencement of
a foreclosure lawsuit.v In Wells Fargo
Bank, N.A. v. Burke (Burke) 94 A.D.3d
at 983 (2nd Dep’t 2012), the court
made clear that no acceleration can be
effective and the statute of limitations
on the whole does not accrue, unless
service of process upon the borrower is
effected to give the clear and unequivocal notice necessary for acceleration.

A mortgagee should not accelerate
until commencement of the foreclosure action to keep the statute of limitations from accruing until the last
possible moment. The wording of any
notice of default, which is required
by the standard form mortgage, is
crucial to ensure that the notice does
not effect an acceleration. The notice
of default should state that “failure to
pay the total amount past due, plus all
other amounts becoming due hereafter [on or before a date certain] “may”
result in acceleration.”vi Stating that
failure to cure “will” result in acceleration (or using similar definitive
words) may result in a determination
that the notice of default itself effected
acceleration.vii
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Cases Dismissed as a Result of
the Expiration of the Statute of
Limitations
After acquiring a mortgage or servicing rights, a mortgagee may discover
a prior dismissed foreclosure lawsuit,
a pending dormant foreclosure lawsuit, or a mortgage that was referred
to foreclosure but the action was never
commenced. Before re-commencing or
taking any action, some due diligence
is necessary to make sure the statute of
limitations has not expired.

Such due diligence did not occur
in a recent case on the subject. In
Kashipour v. Wilmington Savings Fund
Society, FSB, 144 A.D.3d 985 (2nd
Dept. 2016), borrowers commenced
an action on September 3, 2015, to
discharge their first mortgage, alleging the statute of limitations expired.
“As proof that the mortgage debt had
been accelerated…plaintiffs submitted a copy of the summons and complaint…commenced by the defendant’s
predecessor-in-interest on August 20,
2009.” The prior foreclosure action
had been commenced by Greenpoint
Mortgage Funding, LLC, and that
case was dismissed for failure to serve
statutory notices. The lower court
found that the prior dismissal was not
on the merits and the statute of limitations had not expired. The appellate
court reversed, finding that “whether
the foreclosure action was dismissed
on the merits was not relevant.” The
appellate court remanded for entry of
judgment, canceling the mortgage of

record as a result of the more than six The following provisions must be fol- Dismissal and Voluntary
years since the exercise of the accelera- lowed to have an enforceable contract: Discontinuance of Foreclosure
Lawsuit
tion clause.
Section 17-105(1) of the General Dismissal of a foreclosure action by the
Proactive Strategies to
Obligations Law provides that:
court does not revoke acceleration,xiii
Guard Against the Statute of
even dismissal sua sponte.xiv Whether
[A]
promise
to
pay
the
mortgage
Limitations
voluntary discontinuance of a foreclodebt, if made after the accrual of
Avoiding an outcome like Kashipour
sure action revokes acceleration is not
a right of action to foreclose the
requires proactive strategies to guard
settled and the subject of pending litimortgage and made, either with
mortgage securities. Many of the
gation. If a mortgagee has a pending
or without consideration, by the
strategies may also be followed genforeclosure action, but there is some
express terms of a writing signed
erally as best practices when admindefect that may prevent entry of favorby the party to be charged is effecistering any defaulted mortgage loan.
able judgment, it may be best to fail
tive…to make the time limited
The first step is to determine whether
and allow dismissal. After dismissal,
for commencement of the action
the mortgage has been accelerated: (a)
the mortgagee may re-commence
run from the date of the waiver
by its terms, (b) by notice to the borwithin six months under CPLR § 205.xv
or promise.
rower, or (c) by the commencement of
a foreclosure lawsuit. If the mortgage
If a pending foreclosure suit will be disSection 17-101 of the General
has been accelerated and is still within
missed by stipulation, then the stipuObligations Law provides that:
the six-year statute of limitations, the
lation should include: (1) an express
mortgagee may revoke acceleration
agreement and acknowledgement that
An acknowledgment or promise
so long as “there is no change in the
mortgagee’s
acceleration is revoked and
contained in a writing signed by
borrower’s position” in reliance on
(2) an acknowledgement of debt by the
the party to be charged thereby
acceleration.viii Some decisions sugborrower with an affirmative statement
is the only competent evidence
gest revocation requires delivering a
that borrower intends to repay the debt.
of a new or continuing contract
clear and unequivocal notice to borwhereby to take an action out of
Emerging Legal Theories to
rower, similar to the requirements for
the operation of the provisions of
Defend Against the Statute of
acceleration.ix
limitations of time for commencLimitations
ing actions under the civil practice
In
addition to traditional tools such as
Partial Payment and a New
law and rules other than an action
equitable estoppel, there are some new
Promise to Pay the Mortgage
for the recovery of real property.
Debt
and lesser-known defenses to defeat
This section does not alter the
Incorporating terms complying with
the statute of limitations. Below is a
effect of a payment of principal
sections 17-105(1) and 17-101 of the
nonexhaustive list of new and lesseror interest.
General Obligations Law into loss
known defenses.
mitigation documents could save a Additionally, section 17-107 of the
mortgage about to be nullified.x Such General Obligations Law provides Standing. Standing is re-emerging,
language may be included in a (1) loan that after “a payment on account of but this time in a favorable way for the
modification application, (2) tem- a mortgage indebtedness,” the statute mortgagee. Where the defaulted mortporary payment plan agreement, (3) of limitations begins to “run from the gage was the subject or prior forecloforbearance agreement, (4) settlement date of payment.” When asserting that sure actions commenced by the wrong
agreement, or (5) loan modification a partial payment has renewed the stat- party (e.g., MERS), acceleration may
have been void. If the party commencagreement.
ute of limitations, “the burden is upon
ing the prior foreclosure action was not
the creditor to show that it was accomThe drafter must ensure the borrower:
a holder or assignee of the note, then “it
panied by circumstances amounting to
(1) expressly acknowledges the debt
therefore never had authority to accelan absolute and unqualified acknowland (2) expressly promises to repay the
erate the debt or to sue to foreclose.”xvi
edgment by the debtor of more being
debt. Anything less may create a new
The prior foreclosure action did not
due.”xii
obligation, which will not save a timeaccelerate the debt, and the statute of
barred mortgage.xi
limitations has not even begun to run.
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Service of Process on the Borrower.
In Burke, the court explained it was
service of the complaint that effected
acceleration. Where the complaint
was not served, one reported decision
found acceleration was ineffective.xvii
Another reported decision found that
filing but failing to serve did not effect
acceleration until later when the borrower had notice of the lawsuit.xviii
Mortgagee in Possession. Authority
holds that the statute of limitations
does not run against a “mortgagee
in possession” of the collateral property. The legal rationale is that the
mortgagor’s acquiescence to the mortgagee’s possession of the collateral
is a “continuing acknowledgement
of the debt.”xix Possession must be
actual. Thus, where a mortgagee has
taken extensive measures to secure and
improve or remediate the property, the
mortgagee may claim the statute of
limitations was tolled because it was a
mortgagee in possession.
Pre-Acceleration Notices. Acceleration
must conform with contractual
requirements in the note or mortgage.xx
The notice of default may be “a condition precedent to the enforcement of
the mortgage.”xxi At least one reported
decision determined that failure to
give proper notice of default nullifies acceleration, bringing the mortgage back within the statute of limitations.xxii Courts similarly hold that
the notices required under RPAPL §§
1303 and 1304 are “condition[s] precedent to the commencement of the
action” for which “strict compliance”
is required.xxiii A similar argument can
be made that failure to provide these
notices may also nullify an acceleration.
Bankruptcy Plan. The filing of a
Chapter 13 petition in the bankruptcy
court (personal debt restructuring)
and a Chapter 13 plan may renew the
limitations period. Often overlooked,

the Chapter 13 plan (which may be a
court form) requires that the debtor
acknowledge the debt and agree to
repay it. Such an express acknowledgement and agreement to repay brings
the mortgage within section 17-105(1)
of the General Obligations Law and
renews the limitations period.xxiv
Conclusion
Recent case law gives powerful weapons to borrowers and lenders in this
decade-old foreclosure battle. This
article attempts to help practitioners
and in-house counsel understand the
implications of triggering the acceleration clause to foreclose a mortgage.
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The Uniform Commercial Real Estate
Receivership Act
By Martha Harris, Thompson & Knight LLP, Dallas, TX

At the 2017 Annual Meeting, the
ACMA Board of Regents voted to support the state-level enactment throughout the United States of the Uniform
Commercial Real Estate Receivership
Act (the Act). Shortly thereafter, a formal letter setting forth that support
was delivered by the College to the
Uniform Law Commission.
Background
Although receiverships are not new,
states have historically applied widely
varying standards to the appointment
and power of receivers. The majority of existing receivership state laws
do not adequately set forth the powers that a receiver may, or may not,
exercise, either with or without prior
approval of the court. Additionally, in
many states, the existing receivership
statutes do not fully address a number of issues surrounding receivership
procedures. The Act creates clarity
and predictability for litigants, lenders,
and other parties doing business with
a commercial property owner subject
to a receivership.
Appointment and Status of
Receivers
The Act establishes uniform standards
under which a court may appoint a
receiver, and under which a mortgage
lender may obtain appointment of a
receiver, either as a matter of right or
as a matter of the court’s discretion.
Unless special circumstances require
the issuance of an order before a hearing or no interested party requests

a hearing, a court may only issue an
appointment after notice and opportunity for a hearing. After such an
appointment, the receiver will have the
status of a lien creditor with respect to
receivership property, excluding preexisting perfected liens and security
interests. Since the receiver is the agent
of the court, the Act also requires independent receivers. A party seeking the
appointment of a receiver may nominate a person to serve, but the nomination is not binding on the court. The
Act further provides that a mortgage
lender requesting the appointment of a
receiver is not liable as a mortgagee in
possession and retains certain remedies
for enforcing its mortgage.
Duties of Receivers and
Owners of Receivership
Property
The Act clarifies and sets out the duties
of both the receiver and the owner of
the receivership property. The receiver
must file periodic reports with the
court overseeing the receivership, thus
creating a public record of receivership accounts. In most cases, a receiver
must also notify creditors of the receivership so that the creditors may file
claims with the receiver in order to
receive distributions from the receivership property.
Receiver’s Defined Powers
The Act specifically defines the receiver’s presumptive powers as well as those
the receiver may exercise only with
court approval. The receiver’s powers
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allow the receiver to use or sell receivership property in the ordinary course
of business. Any use or transfer outside the ordinary course of business
requires court approval. With court
approval, sales may be free and clear of
liens and rights of redemption, except
that junior lienholders may not force
a sale free and clear of liens without
the consent of the senior lienholder.
Secured creditors are still entitled to
the proceeds of property sales according to existing priority rules. With
regard to existing contracts and leases,
a receiver may accept or reject preexisting contracts with court approval,
but the Act does provide special protection for the majority of commercial
tenants and for tenants who occupy
the receivership property as their primary residence.
Adoption in States
Utah, Nevada, Oregon, Tennessee and,
most recently, Michigan have enacted
the Act. Additionally, the Act has been
introduced for consideration in the legislatures of Oklahoma, Kentucky, and
West Virginia.

The above summary describes pertinent, but not all, provisions of the Act.
Please refer to the following to review
the Act in its entirety:
http://www.uniformlaws.org/shared/
docs/appointment%20and%20powers%20of %20rea l%20estate%20
r e c e i v e r s / UC R E R A _ Fi n a l%2 0
Act_2016jul29.pdf

Bankers Trust Company v. Transamerica
Title Insurance and Its Progeny: A
Construction Lender’s Nightmare
By John L. Hosack, Esq., Buchalter, Los Angeles, CA; and
Jason E. Goldstein, Esq., Buchalter, Irvine, CA

“… if a lender must always disburse all
its funds or have sufficient funds to pay
all construction costs, then there is no
need for insurance against prior liens
because none will ever exist.”
—John Patterson, 1985

2018, in the decision of Captiva Lake
Investments, LLC v. Fidelity National
Title Insurance Co. (8th Cir. 2018) 883
F.3d 1038 (“Captiva”), the Eighth
Circuit Court of Appeals also essentially adopted the reasoning of the
Tenth Circuit in Bankers Trust.

Introduction
Mr. John Patterson, the author of
Relations between construction lend- the “Seattle Endorsement,” accurately
ers and title insurance companies observed in 1985 that “…if a lender
have been strained with respect to must always disburse all its funds or
mechanic’s liens since at least 1979, have sufficient funds to pay all conwhen the Tenth Circuit Court of struction costs, then there is no need for
Appeals announced its decision in insurance against prior liens because
the case of Bankers Trust Company v. none will ever exist.” While this brief
Transamerica Title Insurance Company statement well summarizes the differ(10th Cir. 1979) 594 F.2d 231 (Bankers ences between title insurers and conTrust). In summary, Bankers Trust held struction lenders, it is the opinion of
that a construction lender that had not the authors that the risk of mechanic’s
disbursed all of its construction loan liens to a construction lender is much
funds had “created” the mechanic’s more complex than any of the deciliens, which attached to the property sions to date have recognized.
within the meaning of Policy Exclusion
From Coverage 3(a). Since the decision The purpose of this article is to proin Bankers Trust was issued in 1979, vide a “practical guide” to construction
approximately a dozen additional cases lenders relative to minimizing the risks
have either accepted or rejected the of mechanic’s liens, not to provide a
holding of Bankers Trust. In a majority substantive analysis of the differences
of those cases, the construction lend- between the divergent cases on the
ers prevailed. Within the last few years, subject. These divergent cases have
however, the title insurance industry been reviewed in depth by Professors
gained two significant victories in the Palomar and Burke and Mr. Nielsen
U.S. Court of Appeals. In the 2017 in their books, and the readers of this
decision of B&B Syndication Services, article are directed to those books for
Inc. v. First American Title Ins. Co. a further case-by-case analysis.
(7th Cir. 2013) 780 F.3d 825 (“B&B”),
the Seventh Circuit Court of Appeals
essentially adopted the reasoning of
the Tenth Circuit in Bankers Trust. In
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The Escrow Agent, Title Insurer,
and Constructrion Lender’s
Duties of Disclosure

Introduction
Depending on the state within which
the subject real property is located, the
escrow agent, title insurer, and construction lender may have common law,
statutory, and/or contractual duties of
disclosure to one another.
The Escrow Agent’s Fiduciary Duty
of Disclosure
In California, and a number of other
states, the escrow agent, which is
sometimes also an underwritten title
company, is considered to be a fiduciary and to have a fiduciary duty of
disclosure, which it owes to the parties to the escrow. The disclosure duty
includes matters known to the escrow
agent that are material to the escrow
(i.e., there has been a commencement
of the work of improvement, and
mechanic’s liens have attached to the
property).
The Escrow Agent’s Statutory Duty
of Disclosure
Assuming that the escrow agent for the
construction loan is an underwritten
title company in the state of California,
it would be governed by California
Insurance Code §§ 330 and 332,
which requires each party to a contract
of insurance to communicate information that they believe to be material to
the other party. Specifically, California
Insurance Code §§ 330 and 332 read
as follows:

California Insurance Code §
330:
§ 330. “Concealment” Defined
Neglect to communicate that
which a party knows, and ought
to communicate, is concealment.
California Insurance Code §
332:

misrepresents information to the
lender. See, Alliance Mortgage Company
v. Rothwell (1995)10 Ca.l4th 1226.
The Title Insurer’s Statutory Duty
of Disclosure
California Insurance Code §§ 332
and 330, cited above, are applicable to
a title insurer’s statutory duty of disclosure to the insured lender.

(b) not Known to the Company,
not recorded in the Public Records
at Date of Policy, but known to
the Insured Claimant and not disclosed in writing to the Company
by the Insured Claimant prior to
the date the Insured Claimant
became an Insured under the
policy.”

The Title Insurer’s Fiduciary
and/or Quasi-Fiduciary Duty of
Disclosure
The law with respect to a title insurers’
duty of disclosure appears to be in a
state of flux due to the issue of whether
the insurer is a fiduciary, a quasi-fiduciary or in a “… special relationship
with the insured …” And, if a title
insurer falls into such a status, does it
include a fiduciary or/or quasi-fiduciary
duty of disclosure? See, Egan v. Mutual
of Omaha Ins. Co. (1979) 24 Cal.3d
809, 820; Frommoethelydo v. Fire Ins.
Exchange (1986) 42 Cal.3d 208, 215;
Village Northridge Homeowners Ass’n. v.
State Farm Fire & Cas. Co. (2010) 50
Cal.4th 913, 929 (“[the insurer] is in a
legally recognized special relationship
with [the insured], and it has duties
that clearly encompass forthright and
affirmative disclosures…”).

Exclusion From Coverage 3(b) is a disThe Construction Lender’s Policy’s
guised application for a title insurance
“Contractual” Duty of Disclosure
policy that no one tells the insured
There are two principal Exclusions about before the title insurance policy
From Coverage that appear in the is issued. The information required
ALTA Loan Policy (06-17-06) that to be disclosed to the title insurer by
affect a construction lender’s duty of Exclusion 3(b) is only inquired about
disclosure to the title insurer. First is after a claim is tendered and it is
Exclusion From Coverage 3(a), which for the purpose of finding a way to
excludes from coverage “Defects, exclude a claim, in whole or in part,
liens, encumbrances, adverse claims from coverage under a title insurance
or other matters: (a) created, suf- policy. The title industry contends that
fered, assumed, or agreed to by the Exclusion 3(b) allows the title insurer
Insured Claimant.” This Exclusion to review the lender’s loan file to deterallows the title insurer to inquire into mine if there was something that was
the state of knowledge of the construc- known to the lender, but not recorded
tion lender as to what the construc- in the public records, which was not
tion lender knew or agreed to when known to the title insurer. In Stewart
the loan was made or when the loan Title Ins. Co. v. Credit Suisse (D. Idaho
was being administered. However, it 2013) 2013 WL 4710264, a title insurmust be noted that this inquiry by ance company faced with a very large
the title insurer is always done after mechanic’s lien claim contended that
the title insurance policy is issued an appraisal that had been furnished
and after a claim is tendered, and it to the construction lender should have
is for the purpose of finding a way to been furnished by the construction
exclude a claim, in whole or in part, lender to the title insurer before the
from coverage under a title insurance loan was made. The title insurer conpolicy. Exclusion From Coverage 3(a) cluded that if the appraisal had been
is frequently overlooked by construc- furnished to the title insurer before the
tion lenders, but it should not be over- loan was funded and the title insurlooked because it is the most litigated ance policy issued, the title insurer
provision in the policy of title insur- would have allegedly determined
ance and was the basis for the Court that a commencement of the work of
of Appeals’ decision in Bankers Trust.
improvement had begun.

Nevertheless, and without regard
to which of the three statuses a title
insurer may fall under, the title insurer
can be held liable to an insured
when the title insurer wrongfully

While Exclusions From Coverage 3(a)
and 3(b) are separate exclusions, they
work together very closely to reduce
policy coverage and claims. In First
National Bank of Jeanerette v. Lawyers

§ 332. Required Disclosure
Each party to a contract of
insurance shall communicate to
the other, in good faith, all facts
within his knowledge which
are or which he believes to be
material to the contract and as
to which he makes no warranty,
and which the other has not the
means of ascertaining.

A related Exclusion From Coverage is
Exclusion From Coverage 3(b) for:
“Defects, liens, encumbrances,
adverse claims, or other matters…
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Title Ins. Corp. (W.D. LA 2010) 2010
WL 3734056, a lender obtained a
Commitment for Title Insurance that
did not show a recorded Abstract of
Judgment. However, the lender had
a credit report for the potential borrower in its loan file that did reflect
the recorded Abstract of Judgment.
The lender relied on the Commitment
for Title Insurance and made the
mortgage loan, despite the existence
of the Abstract of Judgment being
shown on the credit report. Thereafter,
when the Judgment Creditor attacked
the lender’s insured Deed of Trust,
the lender tendered the claim to its
title insurer, which rejected the claim
on the grounds that the Abstract of
Judgment was a matter that had been
“…created, suffered, assumed, or agreed
to… ” under Exclusion From Coverage
3(a) because it was shown by the credit
report. Since the Abstract of Judgment
was recorded in the public records, the
title insurer could not use Exclusion
From Coverage 3(b) as a defense.
However, the title insurer could and
did successfully use Exclusion From
Coverage 3(a) as a defense to the lender’s claim.

loan documents an express provision
that allows the lender to provide copies of the borrower’s and guarantor’s
nonpublic personal information and
loan documents to the title insurer, the
underwritten title company, the escrow
agent, or persons acting on their behalf,
in connection with obtaining the policy of title insurance or pursuing any
escrow or title claims.
In addition to providing copies of
documents to the underwritten title
company and title insurer as a means
of fulfilling the policy and statutory
duties of disclosure, the lender may
wish to invite the underwritten title
company and title insurer to inspect
the lender’s documents at the lender’s
office using the following language in
its escrow instructions:
“During the course of underwriting this loan, Lender has received
documents from the Borrower
and other sources which may be
inspected by you at Lender’s office
during regular business hours.
Lender offers you the opportunity
to review these documents…”

Written Disclosure by the
The Construction Lender’s
Lender of the Potential for the
Statutory Duty of Disclosure
Commencement of the Work of
In California, like many other states, Improvement
the construction lender is obligated by While most construction lenders, in
statute (i.e., California Insurance Code general, will not knowingly make a
§§ 332 and 330) to make certain dis- construction loan where there has
closures to the insurer.
already been a commencement of the
work of improvement and the potenConclusion
tial for mechanic’s liens to attach
A knowledgeable lender, before the
to the property, frequently it is very
close of escrow, will provide its entire
difficult for the lender to make that
loan file, including pertinent emails,
determination. However, title compato the underwritten title company
nies specialize in making inspections
and title insurer. This can be done
of property on the day of the recordain a variety of ways: (a) a link can be
tion of the construction lender’s Deed
provided; (b) copies of documents can
of Trust and will take photographs or
be provided; or (c) documents can
videos to document the fact that there
be scanned on to a disk and sent to
has not been a commencement of the
them. The lender should have in its
work of improvement or the delivery
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of materials to the property as of that
date.
To avoid any issues in this area, it is
recommended that the construction
lender, in its escrow instructions to the
title company, include a statement that
reads, in summary, as follows:
“Work may have commenced on
the property. Do not close the
escrow, use lender’s loan documents, or disburse lender’s loan
funds unless you have determined that there has not been a
commencement of the work of
improvement on the property or
the delivery of construction materials to the property.”
Appreciating the Limits of the
Initial Title Product
Today, in an apparent majority of the
states, the initial title product, whether
styled as a “commitment” or a “preliminary report,” is merely an offer
to insure. While there are still some
states that consider a “commitment”
or a “preliminary report” to constitute
an abstract of title which requires that
the issuer show all interests in the subject property, the trend appears to be
in favor of the title industry and the
treatment of preliminary reports or
commitments as only offers to insure.

Increasingly, title insurance companies
have taken advantage of this latitude
that they are provided and will specifically state on the first page of the
commitment or the preliminary report
that the commitment or the preliminary report may not show all interests
of record. This imposes a difficult task
on the construction lender in trying to
determine how to fashion instructions
when the construction lender does not
know what is of record—and apparently neither does the title insurer.
A related issue is that in most states,

mechanic’s liens need not be recorded
to attach to the property. Rather, as in
California, the mere commencement
of the work of improvement or the
delivery of materials to the property is
sufficient for mechanic’s liens to attach
to the property.

to the Insured Claimant and
not disclosed in writing to
the Company by the Insured
Claimant prior to the date
the Insured Claimant became
an Insured under this policy.”
(emphasis added)

Therefore, reading a commitment
or a preliminary report and not seeing any recorded mechanic’s liens
should not be misinterpreted by the
construction lender as an indication
that there are no mechanic’s liens that
have attached to the property. This is
because mechanic’s liens are “silent
liens,” which need not be recorded to
attach to the property.

What Does the Construction
Lender Know That Is Required to
Be Disclosed?
It is impossible to list all factors that a
title insurer may contend would have
prevented a policy from being issued
under Exclusion From Coverage 3(a)
or Exclusion From Coverage 3(b).
However, the only way to address these
two exclusions is by a full disclosure
by the construction lender to the title
insurer of all known material facts
before the loan policy of title insurance is issued.

An Overview of Exclusions
From Coverage 3(a) and 3(b)

Introduction
As discussed earlier, Exclusions From
Coverage 3(a) and 3(b) work together
to limit the construction lender’s coverage under the loan policy. In essence, it
is the authors’ opinion that Exclusion
From Coverage 3(b) serves as a disguised “application” for title insurance because the disclosures are to be
made by the prospective insured to the
insurer before the title policy is issued
(although the insured is never directly
asked to make any particular disclosure to the insurer). These Exclusions
From Coverage state as follows:
“The following matters are expressly
excluded from coverage of this
policy, and the Company will not
pay loss or damage, costs, attorneys’ fees or expenses that arise by
reason of: “…3. Defects, liens,
encumbrances, adverse claims,
or other matters (a) created, suffered, assumed, or agreed to by
the Insured Claimant; (b) not
Known to the Company, not
recorded in the Public Records
at Date of Policy, but Known

The Lender’s Loan
Underwriting File and the
Knowledge of Its Agents and
Employees May Cause It to
Lose Coverage
While the construction lender may well
be able to manage its knowledge and
make its own disclosures, the problem
does not end there. Undoubtedly, the
construction lender has an appraiser,
real estate broker, environmental specialist, etc. involved in a construction
loan transaction. Be advised that when
a claim arises and is tendered, issues
will arise as to what those individuals
knew, saw, or heard before the loan
was made and what was disclosed to
the title company about what those
individuals knew, saw, or heard before
the loan was made.

A related issue is what knowledge the
lender and/or its agents and employees
may have gained through miscellaneous documents and reports, such as
credit reports, building permits, leases,
etc. in their files. That is why these
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authors recommend that the lender’s
entire file be sent to the underwritten
title company and title insurer before
the loan is closed.
The Lender Should Disclose
to the Title Company Loan
Provisions That Allow the
Lender to Stop Making
Advances When There Are
Defaults
When the construction lender submits its escrow instructions to the
title insurer, it should inform the title
insurer that the construction loan documents allow the lender to stop making advances when the borrower is in
default. And if those terms are not satisfactory to the title insurer, then the
title insurer should inform the lender
in writing of the reasons for its objections and then not close the loan.
The Construction Lender’s
Escrow Instructions Should
Prohibit the Title Company
From Using an Indemnity
The escrow instructions of the construction lender should expressly prohibit
the underwritten title company and
title insurer from using indemnities
to “insure over” mechanic’s liens and
other defects in title. It is not unusual
for title insurers to take indemnities
from the developer and “insure over”
or “conceal” from the construction
lender the fact that mechanic’s liens or
other defects in title may have attached
to the property.
The Construction Lender
Should Require the Escrow
Agent to Record the Deed of
Trust as a First Priority Lien
on the Borrower’s Property
Described in the Deed of Trust
Appropriate written escrow instructions should be addressed by the lender
to the title insurer, underwritten title
company, agent, approved attorney,
and escrow agent.

The lender’s written escrow instructions should expressly instruct that
the lender’s Deed of Trust be recorded
by the escrow agent, underwritten title
company, and title insurer as a first priority lien on the borrower’s property
which is described in the lender’s Deed
of Trust. It must be made clear that
the recordation of the lender’s Deed of
Trust as a first priority lien on the borrower’s property is in addition to issuing a Loan Policy of Title Insurance
that will provide coverage for loss or
damage suffered by the lender.
The Construction Lender’s
Policy of Title Insurance
If the loan or the policy is complex,
the lender should obtain and approve
a proforma policy of title insurance
before the Deed of Trust is recorded.

The Loan Policy of Title Insurance
should be an A LTA Extended
Coverage Policy (2006). The Loan
Policy of Title Insurance should be
in the amount of: (1) the loan; (2) the
anticipated value of the completed
improvements; and (3) an additional
25% to cover any delay (125%).
The lender should obtain reinsurance
and/or co-insurance on larger loans.
The Short Life of the “Seattle”
Endorsement
In response to Bankers Trust, John
Patterson, a lawyer in Seattle, drafted
the “Seattle Endorsement,” whereby
the title insurer agreed to not invoke
Exclusion From Coverage 3(a), provided that the construction lender was
justified, under the loan documents,
in stopping disbursements to the borrower after there was a default. While
the “Seattle” endorsement received
some attention for a brief period of
time, it has not been available for
at least 10 years. Unfortunately, as
recently as B&B, the Seventh Circuit
Court of Appeals was induced to

believe that the Seattle endorsement
was still available. It is not.
Advance Endorsements
Recently, the ALTA made a number
of changes in advance endorsements
in an effort to limit the title insurer’s
liability. In substance, it is the authors’
opinion that the title insurance industry does not want to issue an advance
endorsement unless it is satisfied that
the work or materials to be covered by
the endorsement have in fact been paid
for. This is very similar to the concern
raised in 1985 by Mr. Patterson relative
to the fact that if all labor and materials have been paid for, there is no risk
of mechanic’s liens.

It is recommended that before the
construction loan is made that the
construction lender determine the title
insurer’s requirements to issue advance
endorsements.
Obtain All Appropriate
Endorsements to the Loan
Policy of Title Insurance
In addition to advance endorsements,
the construction lender should also
obtain all other appropriate endorsements to a loan policy of title insurance. A title insurance policy, in its
original form, has many holes in it.
Appropriate endorsements “patch” the
holes in the title insurance policy. The
following is a list of endorsements that
the authors frequently recommend to
their clients for consideration:

1. ALTA 3.2-06 (zoning – land under
development)
2. A LTA 6 - 0 6 (va riable rate
mortgage)

encroachments, minerals – land
under development)
6. ALTA 17-06 (access)
7. ALTA 17.2-06 (utility access)
8. ALTA 18-06 (single tax parcel)
9. ALTA 19.1 (contiguity)
10. ALTA 22-06 (location)
11. ALTA 24-06 (doing business)
12. ALTA 25-06 (same as survey)
13. ALTA 26-06 (subdivision)
14. ALTA 27-06 (usury)
15. ALTA 28-06 (easement – damage
for enforced removal)
16. ALTA 28.3-06 (encroachments,
bou nd a rie s a nd ea sement s,
described improvements – land
under development)
17. A L T A
39- 06
authentication)

(policy

18. C LT A 10 0 . 0 9
– violations)

(C C & R s

19. SPECIAL (deletion of arbitration
provisions)
20. POST CLOSING: CLTA 122-06
(obligatory advance)
21. ALTA 32-06 (construction loan –
loss of priority)
22. ALTA 32.1-06 (construction loan
– loss of priority – direct payment)
23. ALTA 32.2-06 (construction loan
– loss of priority – insured’s direct
payment)
24. ALTA 33.06 (construction loan
disbursement)
25. CLTA 102.4-06 (03-09-07) (foundation endorsement)

Is the Advance “Optional” or
“Obligatory”?
In many states, such as California, if
4. ALTA 9.7-06 (private rights – stat- the lender’s advance on a construcing “none”)
tion loan is “optional,” it may become
5. A LTA 9.7- 0 6 (re st ric t ions, subordinate to junior interests on the
property. Frequently, loan documents

3. ALTA 8.2-06 (environmental lien
protection – commercial)
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make a number of events into “events
of default,” and the loan documents
further provide that if there are one
or more “events of default,” then
the advance will be deemed to be
“optional.” However, the problem is
that if the advance is “optional,” it
may well lose priority to junior interests on the property. Accordingly, the
construction lender should consider
providing in its loan documents that
an “event of default” must be declared
in writing by the lender before the
borrower is in default, and that it is
only then that the advances become
“optional.”

on the borrower’s property described
in the Deed of Trust, and if there are
mechanic’s liens, the construction
lender may have both escrow claims
and title insurance policy claims.
Unfortunately, the escrow claims are
frequently overlooked by construction
lenders and their counsel. In many
states, such as California, the escrow
claim is far more favorable than the
policy claim.

disbursements is qualified to make
the disbursements and has substantial
assets and/or insurance in the event of
a mistake.

Conclusion
Due to the complexity of construction lending, not all issues can be
thoroughly analyzed in a single article.
However, it is safe to say that in the
event that mechanic’s liens arise, a careful review of the construction lender’s
loan file, including email messages,
should be made by the construction
lender before a claim is made against
the borrower, guarantor, bonding company, escrow agent, or title insurer.

Did the Escrow Agent Violate
the Contractual, Fiduciary, and
Statutory Duties Owed to the
Lender?
The escrow agent may have violated the
Who Should Make the
construction lender’s escrow instrucDisbursements?
tions by recording the construction
It is the authors’ opinion that many, if Deed of Trust subordinate to mechannot most, construction lenders prefer ic’s liens. In the alternative, the escrow
to make the disbursements themselves. agent may have violated the duties
Unfortunately, while this may be sat- of disclosure owed to the construcisfying to the construction lender and tion lender by not disclosing to the
provide a degree of supervision over lender a commencement of the work
how the money is disbursed, this sat- of improvement and mechanic’s liens
isfaction is outweighed by the atten- on the property.
dant problems associated with the
potential for improper loan disburse- Did the Title Insurer Violate the
ments. Alternative entities to disburse Contractual, Fiduciary (or “Quasithe construction loan funds include Fiduciary”), and Statutory Duties
the underwritten title company, the Owed to the Lender?
title insurer, and a fund disbursement The title insurer, in addition to the
agent. Irrespective of who is to make escrow agent (i.e., underwritten title
the disbursements, the construction company), similarly may have violated
lender should satisfy itself that the the duties of disclosure owed to the
person making the construction fund construction lender.

If a Construction Lender Has
Mechanic’s Liens Claims, It
May Have Both Excrow Claims
and Policy Claims

Introduction
If the construction lender’s escrow
instructions required that its Deed of
Trust be recorded as a first priority lien
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Assuming that there are no “skeletons”
in the construction lender’s file, then,
in most instances, claims based on the
loan documents (i.e., borrower and
guarantor), bonds, escrow instructions,
and policy of title insurance should
promptly be submitted.
It is beyond the scope of this article to
discuss the need for the construction
lender to diligently monitor its claims
that are submitted to the borrower,
guarantor, bonding company, escrow
agent, and title insurer. However, eternal vigilance by the lender is necessary
until all claims are resolved.

We Have Met the Enemy, and They Are
Canadian!! FIRRMA, CFIUS, and Canada
By Jeffrey W. Lem and Megan J. Lem*

Introduction
As we write this article, Canada is
embroiled in intense NAFTA negotiations, desperately trying to hang
onto its right to consume expensive
local dairy and enjoy the uncontested benefits of its cultural identity
industries. While the popular press
has been engrossed with this commercial love-spat between long-time
trading partners, ACMA fellows and
their Canadian clients who invest in
the United States should be far more
worried about recent changes to the
national security review process in the
United States. The United States has—
almost surreptitiously in contrast to
the high-profile NAFTA negotiation—
just passed sweeping changes to the
right of the government to overturn
commercial real estate transactions
where Canadians (and other foreigners) buy or finance real property in the
United States. This article provides a
brief overview of these new national
security review powers.
CFIUS
The Committee of Foreign Investment
in the United States (CFIUS) is an
interagency, cabinet-level committee
within the U.S. government tasked
with examining the national security
implications of foreign direct investments in the U.S. economy. If CFIUS
determines that a transaction may have
negative national security implications
for the United States, it will refer such
transaction to the president with a recommendation that the transaction be
blocked (if the deal has not yet closed)

or reversed through divestment after
the fact (if the deal has already closed).
FIRRMA
On August 13, 2018, President Trump
signed into law the “Foreign Investment
Risk Review Modernization Act of
2018” (FIRR MA), codifying the
jurisdiction of CFIUS and materially
expanding its powers. This legislation is the first major overhaul in the
national security review process in
over a decade. FIRRMA expands the
jurisdiction of CFIUS by creating new
types of “covered transactions” and
implements several administrative
changes that effectively give greater
powers to CFIUS. FIRRMA is now
in effect, although many of the more
significant changes to CFIUS authority and protocols will only come
into effect with the promulgation of
enabling regulations which may take
up to 18 months to implement.
The New “Covered
Transactions”
FIRRMA’s most substantial reform
is the extension and codification of
CFIUS’ jurisdiction to new categories of
“covered transactions,” many of which
bring CFIUS squarely into the bailiwick
of ACMA fellows and their clients.

First, and most notably, FIRRMA
gives CFIUS jurisdiction over investments in real estate “near” U.S. government strategic locations and ports.
Prior to the enactment of FIRRMA,
foreign investments in real estate near
U.S. government strategic locations or
ports were within CFIUS’ jurisdiction
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only if such investments coincidentally arose in the context of a corporate stock transaction resulting in a
foreigner’s control over a U.S. business.
FIRRMA codifies CFIUS’ jurisdiction
to review a pure asset deal—any direct
purchase, lease, or concession by or to
a foreigner of any real estate near a U.S.
government strategic location or port
(presumably, military bases, airports,
and other sensitive national security
facilities). The definition for requisite
proximity is circular (i.e., whatever
distance within which the transaction
could pose a national security risk),
and, while airports, military bases,
and government facilities are reasonably self-evident, the list of potentially
sensitive national security facilities is
neither finite nor terribly precise.
Secondly, FIRRMA gives CFIUS
authority over investments (which
need not be control blocks) in U.S.
companies that deal in “critical infrastructure,” “critical technology,” and
“sensitive personal data.” The “critical
infrastructure” subcategory is perhaps
mostly relevant to ACMA fellows’
practices and, again, is neither finite
nor precise. Prior to FIRRMA, investments in U.S. companies that deal in
“critical infrastructure” would only
have come under CFIUS purview if the
transactions involved takeovers of control by foreign investors. Significantly,
FIRRMA now expands the CFIUS
jurisdiction to include even minority
investments by a foreign investor in
U.S. companies involved in, amongst
other things, “critical infrastructure.”

Investment Fund Safe Harbor
FIRRMA clarifies that foreign investors who are “passive investors” will not
be subject to CFIUS jurisdiction. To be
a “passive investor,” the foreign investor
must be a limited partner (or equivalent party) that does not have the ability to (i) approve, disapprove, or control investment decisions of the fund/
partnership; (ii) unilaterally dismiss
or prevent the dismissal of the general
partner or equivalent; and (iii) select or
determine compensation of the general
partner or equivalent. However, if the
foreign investor serves on an advisory
board or a committee of the limited
partnership or investment fund, to be
classified as a passive investor, (i) the
advisory board or committee cannot
have the ability to approve, disapprove,
or otherwise control investment decisions of the fund/partnership or decisions made by the general partner or
equivalent; and (ii) the foreign investor
does not have access to material nonpublic technical information as a result
of participation on the advisory board
or committee.
Foreign Investment “Creep”
FIRMMA goes on to deem transmogritive transactions (e.g., transactions or deal structures that allow foreign investors to increase their existing
holdings through additional investment options or the restructuring of
initial investment positions) to become
“covered transactions” under CFIUS’
new expanded jurisdiction. At the very
least, CFIUS is now expected to more
closely scrutinize any deal structures
that might possibly allow for such foreign ownership “creep.”
General Anti-Avoidance
Classification
Finally, and what perhaps might turn
out to be the most aggressive reform
in FIRMMA, CFIUS now has a general “anti-avoidance” power to make

any transaction a “covered transac- a “short-form” or “light-filing” application” if such transaction was intended tion not exceeding five pages in length).
to or has the effect of circumventing The short-form declaration would not
or evading review by CFIUS. While require payment of any filing fees.
the details of this broad, general anti- CFIUS will have 30 days from the
avoidance power are expected to be set date the short-form declaration is filed
forth in enabling regulations due out to respond by clearing the transaction
soon, as FIRMMA is currently drafted, or initiating a full CFIUS investigation
no transaction can safely be presumed in lieu of clearance.
to be exempt from CFIUS oversight.
What this Means to Canadian
Investors in U.S. Real Estate
New Fees
It
is widely speculated that FIRRMA
FIRRMA also introduces aggressive
new filing fees for the privilege of such was passed to target high-risk investCFIUS oversight. Currently, there is ments by Chinese and Russian busino filing fee associated with a CFIUS ness interests (and not Canadian
review. However, FIRRMA authorizes investors), so it is expected that most
CFIUS to impose new fees equal to the Canadian acquisitions are likely to
lesser of (i) 1 percent of the value of pass harmlessly through the CFIUS
the transaction or (ii) US $300,000 system using uncontested short-form
declarations, but it is too early to tell
(adjusted annually for inflation).
how much of a delay and additional
Extended Timelines
cost this new review process will presCurrently, the CFIUS review process ent to Canadian acquisitions of typical
consists of a review period lasting 30 U.S. real property assets. As aforesaid,
days, with the potential of an addi- much of the details will be set out in
tional investigation period lasting up to regulations yet to be promulgated and,
45 days, for a maximum review period as we all know, most times, the devil
of 75 days. FIRRMA extends the ini- is in the details!
tial maximum review period to 45 days,
adds an optional 30-day investigation * Jeffrey W. Lem is an official with the Ministry
of Government and Consumer Services,
period, and supplements this with an
Province
of Ontario. Megan J. Lem is an
additional 25-day investigation period
associate at Osler, Hoskin & Harcourt LLP in
in “extraordinary circumstances.”
Toronto. The opinions set forth in this article
With the extended timeframes, the
reflect the views of the authors alone and do
not necessarily reflect the views of Province of
new CFIUS review process could last
Ontario or Osler, Hoskin & Harcourt LLP.
up to 105 days (as opposed to the current 75 days). For many transactions,
having to factor in a three-and-a-half
month investigatory period of regulatory limbo can be material.
Shortform Declarations
FIRRMA is not all doom and gloom
for Canadian investors in U.S. real
estate. Under FIRRMA, parties engaging in a transaction that they believe
to be “less concerning” to CFIUS have
the option to submit a “short-form declaration” outlining basic information
regarding the transaction (essentially,
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