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GSA Novations: A Primer 

Philip M. Horowitz and Jean Y. Crews, Venable LLP, Washington, DCi 

  

Federal government leases of privately owned property are widespread and common across the 

country, and as a transactional practitioner, you are likely to encounter them from time to time, 

whether in purchase and sale transactions, financing transactions, or when operational issues or 

disputes arise.  The primary federal government tenant is the General Services Administration, 

commonly referred to as GSA, although some federal agencies have their own leasing authority, 

such as the United States Post Office, Department of Defense, and others. These agency leases 

tend to borrow from the GSA model, adding their own tweaks and special provisions as needed.  

GSA leases currently account for approximately 180 million square feet of space.  GSA has 

made periodic efforts to move closer to the private market approach to leasing, but remains very 

much a unique, different type of animal.  Given that, what should I know, as a real estate 

practitioner representing a buyer, seller, owner, or lender, if I come across a GSA lease at a 

property with which my client has a prospective transaction? In this article, we provide an 

overview of how a change in property ownership is handled when the GSA is a tenant. 

First, a brief overview of what a GSA lease entails. In many ways, a GSA lease resembles a 

typical commercial lease in substance. Some provisions in the GSA lease form are particularly 

tenant-friendly, which should not come as a surprise. For example, rent is paid in arrears, and 

there are lessor default provisions, but no lessee default provisions. The government often has a 

right to substitute one government agency for another as the tenant from time to time. There is no 

provision for a security deposit and no provision concerning tenant holdover. However, GSA 

leases are backed by the full faith and credit of the U.S. government. The two main documents 

that make up a GSA Lease are GSA Form L100 (the Global Lease Form) and Form 3517B 

(Incorporation of General Clauses, which contains the majority of the lease provisions). 

Separately, the lessor will make certain representations and certifications in the Form 3518 and 

Foreign Ownership and Financing Representation. 

Among the respects where a GSA lease diverges from a commercial lease is in its administration. 

A GSA lease is administered like a government contract and plays by the rules of federal laws, 

primarily the Federal Acquisition Regulations (FAR) and General Services Acquisition Manual 

(GSAM). A lessor’s main point of contact at the GSA is a Lease Contracting Officer, or LCO. 

LCOs are assigned to matters by geographic region of the country, and there are eleven GSA 

regions.  In our experience, there is variation in practices across GSA regions, so your dealings 

with one region’s LCO will be instructive, but not controlling, with regard to how an LCO in 

another region will work.  In fact, different LCOs within a region may also handle lease 

administration somewhat differently. However, as a general rule, GSA strives for uniformity in 

novation processes across GSA regions. 

There are many effects of the federal administration of the lease. For example, a lessor is 

required to maintain an active registration as a government contractor in the federal database 

called the System for Award Management (SAM) and must adhere to federal standards. A 

sample of representations to be made by the lessor in the Form 3518 include: small business and 



 

 

 

veteran ownership; delinquent federal tax liability; felony convictions; affirmative action 

compliance; and existence of business operations in Sudan (you are unlikely to run afoul of this 

last one).  It may be that the increasing sanctions regime applying to Russia and a widening 

group of its businesses and individuals will affect the Form 3518 representations if there is any 

element of Russian ownership or involvement in financing of leased property, direct or indirect. 

Also, the tenant’s payment of rental amounts under the lease is governed by the Prompt Payment 

provisions of the GSAM.ii This sets the payment dates under the lease and specifies that rent is 

paid in arrears. If payments are not made on time, an interest penalty is automatically added by 

the government.  

Further, a claim or dispute by the lessor will be handled under the FAR provisions regarding 

contract disputes.iii The claim or dispute will be submitted to and decided by the LCO, and the 

FAR governs the timing and requirements of the process.  This sounds unusual, with a party to 

the dispute being the initial “judge” of the private party’s claims, but it is the mandated first step 

in any dispute process. 

Finally, when a property containing a GSA tenant is sold, the GSA’s lease is not simply assigned 

by the seller to the purchaser. Rather, the GSA lease must undergo the GSA’s novation process.iv 

The GSA lease form statesv, “If title is transferred, the Lessor shall notify the Government within 

five days of the transfer of title.” Of course, as real estate lawyers, we like to plan ahead as much 

as we can. The novation is a process that should begin well in advance of closing, and we 

encourage you to start early, though it cannot be completed until after closing. The GSA will not 

direct rent payments to the new owner until the novation process has concluded, so it is in the 

buyer’s interest, as well as its lender’s, to stay on top of the novation process. 

Prior to closing, the seller or buyer (if authorized by the seller) should contact the LCO and 

request a copy of the Novation Agreement (more on this later) and a list of documents that the 

GSA will require for its review in connection with approving the novation; a standard list will 

include (a) a recorded copy of the deed transferring ownership (which obviously cannot be 

provided until after closing), (b) copies of the buyer’s organizational documents (including the 

authorizing resolution for the purchase), (c) a completed and signed copy of the Form 3518, (d) 

evidence that the buyer has registered in the SAM system and obtained a Unique Entity ID from 

the federal government for SAM identification purposes (previously, a DUNS Number was 

required), and (e) evidence of the financial capability of the buyer. A full list of documentation 

that the GSA is entitled to review is found in FAR 42.1204(e)-(f). The list includes “[t]he 

opinion of legal counsel for the transferor and transferee stating that the transfer was properly 

effected under applicable law and the effective date of transfer,” though in practice we have not 

been asked to provide legal opinions in numerous novation transactions. 

The seller and buyer should also contact the LCO and request a Statement of Lease. The GSA 

will not sign a tenant estoppel, but the GSA lease form provides for a Statement of Lease to be 

returned to the seller and buyer within 30 days after request, which Statement of Lease contains a 

number of factual representations regarding the lease, similar to an estoppel. Notably, the 

Statement of Lease “is based solely upon a reasonably diligent review of the [LCO’s] lease file 

as of the date of issuance”; it disclaims any liability of the government for “any defect in or 



 

 

 

condition of the premises or the building”; and it affirmatively places the burden of diligence on 

the seller and buyer, stating that “Lessor and each prospective lender and purchaser are deemed 

to have constructive notice of such facts as would be ascertainable by reasonable pre-purchase 

and pre-commitment inspection of the Premises and Building and by inquiry to appropriate 

Federal, State and local Government officials.”vi 

With respect to a GSA lease novation, the majority of our attention is focused on the Novation 

Agreement. The standard Novation Agreement is a three-party agreement to be signed by the 

GSA, the seller, and the buyer. We have also seen two-party agreements in a situation such as an 

REO property in which the original property owner had become a defunct entity, so only the new 

owner and the GSA were available to sign. A sample form of the Novation Agreement appears in 

Subsection (i) of FAR 42.1204. This form effects a comprehensive assignment and assumption 

of the lessor’s duties under the GSA lease. Generally, the Novation Agreement will stick closely 

to the sample form in the FAR, but the LCO can agree to make changes. The LCO will bring in 

GSA regional counsel as needed to evaluate requested changes. There are a couple Novation 

Agreement provisions we wish to highlight. 

First, the standard Novation Agreement form contemplates the buyer stepping into the shoes of 

the seller from the beginning of the lease, and the seller guarantying the buyer’s obligations 

going forward to the end of the lease term. In prior matters, we have been able to limit the 

liability going forwards and backwards, allocating responsibility to the parties’ respective 

periods of ownership as noted below. For example, this sentence appears in the form: “The 

Transferee agrees to be bound by and to perform the Lease in accordance with the conditions 

contained in the Lease. The Transferee also assumes all obligations and liabilities of, and all 

claims against, the Transferor under the Lease as if the Transferee were the original party to the 

Lease.” We have been successful in inserting the phrase “accruing from and after the Transfer 

Date” after the first appearance of “Lease” (where “Transfer Date” refers to the date of the 

property closing). A similar sentence appears in the form with respect to the Transferor: 

“Transferor guarantees payment of all liabilities and the performance of all obligations that 

Transferee assumes under this Agreement.” We have also been successful in limiting this 

language to obligations “on or prior to the Transfer Date.”  If the LCO (or GSA regional counsel, 

which may get directly involved) refuses these changes, your alternate course is to utilize strong 

cross indemnities in the transaction documents and pay close attention to ongoing security for 

performance, particularly by a selling single purpose entity. 

Second, this provision appears in the Novation Agreement: “All payments and reimbursements 

made by the Government after the date of this Agreement in the name of or to the Transferor 

shall have the same force and effect as if made to the Transferee, and shall constitute a complete 

discharge of the Government’s obligations under the Lease, to the extent of the amounts paid or 

reimbursed.” Because it is very likely that the rent payments will not be re-directed to the new 

owner until some time after the signing of the Novation Agreement, and it is a certainty that rent 

will not be re-directed until some time after closing, it is important to have provisions in your 

purchase agreement and/or assignment of lease instrument that survive closing and provide for 

rent payments received by the seller post-closing to be forwarded to the buyer. With regard to an 

assignment of lease instrument, you may be wondering whether there should still be one between 

the seller and buyer, if you already have to undergo the novation process. We recommend still 



 

 

 

having one, to address the allocation of liability between the seller and buyer with respect to the 

lease. We have not found the GSA to ask for a copy of the lease assignment.  

The GSA will do its diligence on the new owner and satisfy itself that the new owner is a party 

with which the GSA is able to do business, with respect to financial wherewithal, technical 

expertise in property ownership and management, and compliance with federal laws (e.g., not 

debarred from doing business with the federal government and not on the OFAC or other similar 

lists). As a final step, the LCO will prepare a lease amendment (typically called a Supplemental 

Lease Agreement) to reflect the change in the lessor’s name and payment information. Upon the 

full execution of the lease amendment and the Novation Agreement, the novation process will be 

complete. 

 

 

 
i With special thanks to our colleague Anne Celestin for her assistance. 
ii GSAM §552.270-31 
iii FAR §52.233-1 
iv The novation process is described in §2.06 of the Form L100 lease document and is further detailed in FAR 

Subpart 42.12. 
v Form L100, §2.06.A 
vi GSAM §552.270-24 


