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INTRODUCTION

The purpose of this guide is to provide public owners at all levels a better understanding of Towa’s competitive
bidding laws as they relate to the bidding and award of public works construction projects. The contributing
parties undertook this initiative with the understanding that there is a continual need for education on this
subject. This Resource Guide will focus on the Design/Bid/Build project delivery system and the Construction
Manager at-Risk (CMaR) delivery system — both allowable options for public owners as of July 2022. Public
owners will be served better by a thorough understanding of how these project delivery systems work with an
emphasis on the legal pitfalls along the way to a successful construction project.

This Resource Guide will also touch on various legal issues which may arise for owners considering the use of

construction management advisors in the building process.

Contributing Associations:

Master Builders of Iowa

www.mbi.build
515-288-8904

American Institute of Architects, lowa Chapter
www.aiaiowa.org
Iowa 515-244-7502

American Council of Engineering Companies of lowa
AC E C www.iaengr.org
515-284-7055

AMERICAN COUNCIL OF ENGINEERING COMPANIES

of lowa


http://www.aiaiowa.org/
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Acknowledgements:

Special thanks to the AGC of America, and John A. Templer, Jr., of the Des Moines law firm of Whitfield &
Eddy, P.L.C. for their help in assembling this Resource Guide.

WHITFIELD
@EDDY LAW

*Disclaimer: Nothing contained in this work shall be considered to be the rendering of legal advice on specific
cases, and readers are responsible for obtaining such advice from their own legal counsel. This work, in any
form herein, is intended solely for educational and informational purposes.
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SECTION 1

DESIGN /BID / BUILD

The term design / bid / build is used to refer to a specific
project delivery method. It refers here solely to a
method of project delivery in which the owner procures
design and constructon documents from an
mndependent designer, uses competitive bidding to get
prices for all work required to build the project as
specified, and then selects a contractor to build the
project on the basis of a responsive low bid received
from a responsible contractor.

An important feature of a design /bid / build method is
that it intentionally separates the design phase, bidding
phase and the construction phase so that each is
performed independently.  This creates important
consequences in the roles and responsibilities of the
owner, designer and the contractor. There is a

sequential chain of events in design / bid / build
contracts. The owner first enters mnto a contract with a
designer, which prepares the building design and the
necessary documents for construction. Next, the owner
selects a general contractor through a competitive
bidding process. The general contractor in turn selects
subcontractors, (usually through competitive pricing)
to perform parts of the work. Subcontractors may
employ sub-subcontractors for specialty work. General
contractors, subcontractors and sub-subcontractors
may all provide labor and they may all purchase
materials from suppliers. The designer has no contract
with any contractor, but acts as the agent of the owner
for design services and for contract administration
during construction.

IMPORTANT TERMS ASSOCIATED WITH
DESIGN /BID / BUILD PROJECT DELIVERY SYSTEMS

Construction Documents

Construction documents are a group of documents
issued by the owner with the assistance of the designer
to competing contractors so they can prepare bids. The
construction documents typically include a project
manual containing the specifications and other bidding
documents, and drawings (sometimes referred to as
“plans” or blueprints”). The construction documents,
along with other bidding mnformation, are sometimes
called “bid documents”.

Contract Documents

Contract documents consist of the construction
documents, together with the agreement between
owner and contractor, general and supplementary
conditions of the contract, and addenda, if any.
Sometimes, other bidding documents are also included
i the contract’s definition of contract documents, such
as the mvitation to bid, istructions to bidders, and
contractor’s bid form.

Lump Sum Fixed Price

In the design / bid / build method of project delivery,
the expectation is that the bidders will compete against
each other based on identical construction documents
to offer the owner the lowest price. Each bidder must
furnish all materials and labor necessary to complete
the work required by the drawings and specifications in
conformance with the terms and conditions stated in the
construction documents.

Competitive Bidding

Competitive bidding is the heart of design / bid / build.
Sealed bids are used in public works to demonstrate
fairness and objectivity. Bids are opened in public and
the entire process is subject to scrutiny by bidders,
ordinary citizens and other interested parties. Public
bidding procedures must conform to Iowa law,
administrative regulations and basic principles of
fairness.
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Responsive Bid

In design / bid / build, the construction contract is
awarded to the lowest responsive bid submitted by a
responsible  bidder. A “responsive bid” is an
unequivocal offer by the bidder to do everything
required by the construction and bid documents,
without exception. If a bid contains qualifications,
conditions, or exclusions that differ from the
requirements stated in the construction documents, or
if it is an equivocal offer, the bid is said to be non-
responsive and should not be accepted or read nto the
record. A bid must offer to perform all requirements of
the construction documents so the owner’s acceptance
of the bid creates a binding contract.

Responsiveness relates to the invitation to bid and the
bid itself. This is a principal reason why invitations to
bid should be as clear as possible. The bid submittal is
responsive if it provides all of the information required
mn the request for bids issued by the public agency,
including pricing, completion time, bid bond
requirements, acknowledgement of addenda, and
signature of the bidder. A bid irregularity may be
waived by the public agency, but only if it does not give
the bidder an unfarr competitive advantage.  For
example, in Gaetav. Ridley School District, ! the court
found that obtaining a bid bond from a bonding
company with a rating less than that specified was not
a waivable irregularity, but a material defect giving the
bidder a competitive advantage when allowed to obtain
a replacement bond (presumably because the bond
premium would be lower for a lower rated company,
thus allowing the bidder to submit a lower price). (See
Appendix A for more mformation on bid
irregularities.)

Responsible Contractor

Once a low bidder has been identified through an
analysis of the responsive bids, the owner must then
evaluate the “responsibility” of the low bidder. The
low bidder is not necessarily entitled to the award. It
must then be determmed to be responsible. A
responsible contractor is one that can perform and
complete the work required by the contract documents,
demonstrated to the satisfaction of the owner. A
responsible contractor must possess the necessary
financial and technical capability to perform the work

' Gaeta v. Ridley Sch. Dist., 7188 A.2d 363 (Pa. 2002).
% Istari Constr. Inc. v. Muscatine, 330 N.W.2d 798 (Iowa 1983)

as well as the tenacity to do so, usually demonstrated
by the contractor’s past performance record. A
responsible  contractor must have the equipment,
materials and workforce — or the ability to obtain them
— sufficient to complete the work. This usually is
demonstrated by ownership of equipment or “suitable
arrangements to rent equipment,” and the ability to
purchase materials and hire a workforce.

Iowa courts give governmental bodies considerable
latitude when determining a bidder’s responsibility. In
Istari Construction Inc. v. Muscatine,> Department of
Housing and Urban Development (HUD) had
determined a contractor to be responsible on a HUD-
funded city project. Despite this determination, the city
rejected the contractor’s bid based on the contractor’s
lack of responsiility. The Iowa Supreme Court held
that the city was not prevented from denying that the
contractor was responsible, even though HUD had
determmed otherwise. This discretion must be
exercised objectively and decisions deemed to be
arbitrary or based on favoritism will be voided by the
court.

Summary and Overview _of Design / Bid / Build
Method

The design / bid / build project delivery system of
construction is made up primarily of a team composed
of the owner, designer and contractor. A major
characteristic of the design / bid / build delivery system
is that the owner enters into a contract with the designer
for the design and documentation and then enters into
a separate contract for construction with a contractor.
The owner selects the contractor by competitive
bidding on the basis of the responsiveness of the bid
and the responsibility of the bidder. The law requires
the owner to award the contract to the lowest
responsive, responsible bidder.?

This project delivery system must proceed in a linear
fashion, because the design must be completed before
a contractor can be selected. The primary phases
consist of programming, pre-design, schematic design,
design development, construction documents, bidding
and construction administration. The roles and
responsibilities of the owner, designer and contractor
are discussed in the following section.

* See, e.g., lowa Code §26.9, (2007).
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THE LEGAL ENVIRONMENT FOR THE ROLES &
RESPONSIBILITIES FOR THE OWNER, DESIGNER
AND CONTRACTOR ON A DESIGN / BID / BUILD PROJECT

The Owner’s Roles and Responsibilities

It is the owner’s duty to decide the scope, program, and
budget for a project prior to design. During design and
construction, the owner monitors the project’s progress
and quality and makes periodic payments to design and
construction practitioners.

The owner in the design / bid / build method has
separate contracts with the designer and the contractor.
Those two contracts are governed by two very different
standards, since the designer functions as the owner’s
agent during construction.

When the owner issues the construction documents to
the bidders, the owner mmplies that the plans and the
specifications are reasonably sufficient for the
contractor to follow and use to complete the project.
This is known as the Spearin Doctrine, which the lowa
Supreme Court adopted in Midwest Dredging v.
MecAninch.* If the drawings and specifications contain
errors that cause the contractor to ncur extra cost, the
owner is responsible for the extra costs. In other words,
when the owner issues the construction documents to
the competing contractors, the owner asks the
contractors to assume the package is correct and
complete and that they need not include an allowance
for the possible unknown costs due to errors or
omissions i the construction documents. Allowances
for unknown costs would result in a higher bid based
on guesses. Instead, it is in the owner’s interests to
agree to bear the financial risk when such problems
mevitably arise.

Although the owner warrants the constructability of the
plans and specifications to the contractor, it is not
common for the designer to warrant to the owner that
the same plans and specifications are “perfect”. Rather,
the designer represents to the owner that the design and
documentation were prepared with a degree of care and
skill exercised by the architectural or engmneering

* Midwest Dredgingv. McAninch, 424N.W. 2d 216 (Iowa 1988).

* Seee.g., AIA-B141 Standard Form of Agreement Between Ownerand
Architect, Art. 1.2.3.2(1997 ed.).

8 Schiltzv. Cullen-Schiltz & Assocs., Inc., 228 N.W2d 10, 17 (Iowa 1975).

profession at large.> If the designer makes a design
error that results in the owner having to pay more for
the project, the designer will be liable to the owner only
if the error occurred because the designer failed to
perform in accordance with the standard of care and
skill applicable to the profession at large.®

Thus, due to the unique nature of each design, there are
likely to be design errors or omissions that occur even
though the designer performed in accordance with the
requisite degree of care and skill. In those mstances,
the owner must compensate the contractor for any
additional costs that may result, usually through a
change order to the contract. However, the designer
will usually not be liable to the owner unless the error
is due to professional negligence. As stated n one
nationally-known treatise on construction law:

“[Thus] it is possible for an owner to be held
liable to a contractor for breach of its implied
warranty of design adequacy even though the
owner may have no recourse against the design
professional for design negligence.”’

For this reason, the design professional will usually
recommend that the owner set aside a percent of the
estimated  construction cost as an  “owner’s
contingency” — a reserve allowance to cover other
unexpected costs such as hidden conditions and
owner’s preferences. Such a contingency remains
wholly under the owner’s control as to when and if it is
used to cover such expenses.

This does not mean, of course, that the contractor can
ignore obvious design errors.

For example, the American Institute of Architects
Standard General Conditions requires the contractor to
report to the architect any design errors he discovers,

7 Bruner & O’Connoron Construction Law, Sec. 9.82,p.670-671, West Group,
2002 (Citing various cases.)
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although that same provision does not give the
contractor the responsibility to discover such errors.®

In the design / bid / build method, the owner delegates
the design and construction documentation to the
designer and the construction to the contractor. But
that does not mean that the owner has no duties. The
owner’s duties are especially important because of the
competitive bidding process required by lowa law to
select the contractor.

During the design and documentation phase, the owner
is responsible for providing its requirements to the
designer and for providing timely responses to the
designer’s  submissions. Similarly, during the
construction phase, the owner’s duties executed by its
agent, the designer, include timely responses to the
contractor’s submittals, requests for mformation, and
proposed changes and claims. In addition, the owner is
ultimately responsible for interpreting the requireme nts
of the contract, the drawings and specifications, usually
relying on the expertise of the designer. But some of
the owner’s most important duties are in the bidding
phase. Although the designer may advise the owner
about the bids received, only the owner can accept a bid
and select a contractor.

The bidding documents tell contractors how the owner
will select the contractor. The owner will award a
contract to the responsive, responsible contractor that
submits the lowest lump sum price to complete the
work in accordance with the construction documents.
In public contracts the owner chooses the contractor by
applying those criteria in order to comply with the lowa
statutes, regulations and the terms of the bidding
documents. In addition to meeting the legal criteria, the
owner should abide by the ethical procedures
established by the industry.

The Designer’s Role and Responsibilities

It is the designer’s duty to translate the owner’s needs
and requirements into drawings and specifications to be
used during construction. During the construction
phase, the architect may assist the owner with such
services as monitoring the progress of the work,
verifying the specified level of quality is being

8 AIA-A201 General Conditions ofthe Contract for Construction, Art. 3.2 (2007
ed.).

achieved, and certifying payment applications. The
architect should provide unbiased interpretations of the
contract documents and give additional instructions as
needed to enable the contractor to perform its work.

During the design phase, the designer’s responsibilities
are to the owner. The designer has the contractual and
professional relationship with the owner and no
contractual relationship with the contractor. However,
the designer recognizes that the contractor will rely on
the designer to perform in accordance with the contract
documents.

The designer’s responsibility is to create a design that
meets the owner’s needs, is structurally sound and
complies with all the applicable requirements of
building codes and other governmental requirements.
The designer owes the owner two types of duty — a duty
created by a professional standard of care expected of
designers or engneers, and a contractual duty
established by the contract between the designer and
owner. lowa courts consider these duties as merged
within the contract terms.

As stated earlier,” the designer’s professional duty of
care is to perform with the same degree of skill and care
as may be expected of any member of the architectural
or engineering profession. That professional duty of
care is established by the profession itself; not by the
government or by a contract.

The designer also must perform design services in
accordance with requirements of its contract with the
owner. The contract may impose requirements
concerning a schedule, costs or approval. These
contractual duties may be in addition to the designer’s
professional standard of skill and care.

The General Contractor’s Roles and
Responsibilities

The contractor’s duty is to construct the project
according to the designer’s plans and specifications,
within the time and price specified in the contract. This
should be done without sacrificing either the quality of
the work or the safety of the workers. The contractor
has complete responsibility for achieving the quality

? See supranote 6.



level required in the documents, and for safety. The
contractor may also be involved in the traming of the
owner’s personnel in the operation of the building
systems and may provide some mamtenance after
construction is complete.

It is important to note that the contractor’s obligation is
to satisfy the minimum requirements of the drawings
and specifications. In the bidding process, the owner
asks for the lowest possible price to perform only those
things that are absolutely required by the drawings and

Volume 1, Edition V, July 2022

specifications.  Thus, the contractor is obligated to
satisfy those minimum requirements and no more. Of
course, the owner is always free to require additional
performance by change order.

In the design /bid /build method, the general contractor
has a contract only with the owner. The contractor has
no contract with the designer. The general contractor’s
responsibility is to comply with the requirements of the
contract with the owner.

COMMON LEGAL ISSUES ARISING FROM
IOWA’S COMPETITIVE BIDDING LAWS

Public Bidding Thresholds

In Towa, bidding thresholds for public entities are set
out by statute (See lowa Code 26.3). Please refer to
www.iowadot.gov/local systems/Bid-and-quote-
thresholds  for current threshold amounts for
competitive bids.

City Construction
Most contracts for city construction when the estimated
cost exceeds the bidding threshold as set by lowa Code
26.3 are secured through the competitive bidding
process.  Efforts to minimize or divide projects
mtentionally to avoid public bidding requirements have
been found to violate the law (See, for example, Elview

Construction v. North Scott Community School
District'?).

Department of Administrative Services
If the estimated cost of construction, erection,
demolition, alteration or repair of public improvement
exceeds the bidding threshold set by statute, the general
services director must advertise for bids. (Iowa Code
Section 8A.311.11a)

County Projects
When the estimated cost of construction, erection,
demolition, alteration or repair of public improvement,
other than improvements which may be paid for from
the secondary road fund, exceeds the bidding threshold

10 See, e.g., Elview Constr. V. North Scott Cmty. Sch. Dist., 373 N.W.2d 138
(Iowa 1989)

set by statute (Iowa Code Section 331.341) the project
must be advertised for bids.

Board of Regents
Board of Regents requirements on state university
projects: construction, repairs or Improvements
exceeding the bidding threshold must be advertised and
let for bid. (Iowa Code Section 262.34 and 26A)

Schools

Iowa school districts must advertise for bids and let by
competitive  bidding any work that involves
“construction, erection, demolition, alteration or
repair” of school buildings exceeding the bidding
threshold set by statute. (Iowa Code Sections 73A.2,
73A.18 & 297.7(1)) School districts must award “to the
lowest responsive, responsible bidder.” (Iowa Code
Section 26.9)

DOT
For state highway projects, lowa Code Section 313.10
provides that all projects the estimated costs of which
exceeds $1,000 must be competitively bid.



http://www.iowadot.gov/local_systems/Bid-and-quote-thresholds
http://www.iowadot.gov/local_systems/Bid-and-quote-thresholds

Public Owners’ Guide to Legal Issues on the Bidding and Award of Construction Contracts in lowa

Competitive Quotations for Projects

Under the bid threshold

Effective January 1, 2007, a competitive quotation
system was mstituted. Under this requirement, public
entitics are required to obtain a minimum of two
competitive quotations if the cost of a public
improvement is less than the bidding threshold set by
statute. Please refer to
www.iowadot.gov/local systems/Bid-and-quote-
thresholds for current threshold amounts.

Notice to Bidders

On July 1, 2016, a new law was signed that increases
the estimating time between a notice to bidders being
published to when a public owner can actually set a bid
letting date. A notice to bidders shall be “posted” at
least once, not less than 13 days and not more than 45
days before the date for the bid letting. Previously, the
timeframe was 4 days and 45 days.

The old law stated that a public owner is required to
“publish” its Notice to Bidders i a local newspaper of
general circulation at least weekly in the same general
area as the public improvement. Under the new law,
the public owner wil now have the opportunity to
expand the coverage of its Notice to Bidders via plan
rooms and websites. Rather than relying on a local
newspaper of general circulation i the area m which
the project is being built, the public owner will now be
able to more effectively notify the bidder community
through the use of contractor plan rooms and lead
generating services, as well as public owner websites
or websites sponsored by statewide organizations
representing public owners. (All of the aforementioned
distribution networks shall now be utilized in lieu ofthe
newspaper ad.)

There are multiple options for contractor plan rooms
and lead generating services but the Construction
Update Network (CU Network) is one local option to
help public owners and their representatives meet the
new Notice to Bidders guidelines at no expense to the
public owner. The CU Network meets both the
definition of “a relevant contractor plan room service
with statewide circulation” and “a relevant construction

" Seee.g.,id. §73.2(1)(“All requests made forbids ... shall be made in general
terms and by general specifications andnot by brand, trade name, or other
individual mark.”); see Keokuk Water Works v. City of Keokuk, 277N.W. 291
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lead generating service with statewide
circulation”. The CU Network has been operating for
over 30 years with nearly 2,000 contractor- subscribers.
A Notice to Bidders should be submitted to
cuhelp@mbibuild.

To help ensure compliance, a confirmation-of-receipt
reply email from representatives of the CU Network
wil be sent the very same date to the entity that
submitted the Notice to Bidders. The next business
day, the respective required Notice to Bidders will be
posted to all Construction Update Network subscribers
via a member-wide email. In addition, on the day
the Notice to Bidders is posted, the owner or owner’s
representative will be provided a copy of this notice for
audit compliance.

Distribution of Plans and Specifications

Effective July 1, 2010, the project’s contract
documents, mncluding all  drawings, plans,
specifications and estimated total costs of the proposed
public improvement, shall be made available for
distrbution at no charge to prospective bidders,
subcontractor bidders, suppliers and contractor plan
room services. In addition, if a public owner requires
a deposit as part of its paper plan distribution policy
that deposit must be refundable and cannot exceed
$250 per set. The deposit shall be refunded upon return
of'the contract documents within fourteen days after the
award of the project, unless the project’s contract
documents are not returned in a timely manner or in a
reusable condition, in which case the deposit shall be
forfeited.  Lastly, the new law also states that the
architect and / or engineer of record are not financially
responsible  for costs associated with paper plan
preparation and subsequent distribution (distribution in
this case includes postage and handling).

Proprietary or Sole-source Specifications

Proprietary or sole-source specifications are prohibited
under Iowa law because they are by definition non-
competitive. ! Exceptions to a proprietary
specification for a product can be made only if bidding
contractors or suppliers are allowed to substitute an
equivalent (“or equal”) product for the applicable

(Iowa 1938). This principlehas been widely accepted by other state and federal
courts. See, e.g., Diamond v. City of Mankato, 93 N.W. 911 (Minn. 1903);
Waldingerv. Ashbrook-Simon-Hartley, 564 F. Supp. 970 (C.D. I11. 1983).


http://www.iowadot.gov/local_systems/Bid-and-quote-thresholds
http://www.iowadot.gov/local_systems/Bid-and-quote-thresholds

specification and such substitutions must be permitted
i the specifications.

The lowa Department of Admmistrative Services
(DAS) has previously issued an agency order stating
that no longer will the State of lowa allow sole-
sourcing or master contracts on its construction
projects.

Previously, a company holding a master contract with
the State could usurp the competitive bidding statute
and be granted substantial amounts of work without
having to go through the normal project bid process.
The “commoditization” of construction services had
the potential to drastically alter the public-sector
procurement process to the benefit of a handful of
companies, but to the detriment of the Iowa
construction industry and the Iowa taxpayer. The
previous Administration and DAS director liberally
defined the phrase “goods and services of general use”
to include construction and allowed master contracts or
sole-sourcing on a number of recent Corrections
projects, in which a specific company was named in the
project’s specifications for the building control and
automation systems. This particular package was not
open to any sort of bid. Under the new DAS order,
nstances such as this will now be prohibited.

The courts have further clarified that sole-sourcing is
not allowed under Towa’s competitive bidding statute.
In Siemens Building Technologies, inc. v. Polk County,
lowa, the District Court reinforced a prohibition on
sole-sourcing.  More specifically, Siemens prepared
and submitted a proposal for the design, programming,
traming and verifications services, and hardware
components for the Iowa Event Center’s buiding
automation, fire alarm and security systems. Polk
County originally took the position that Siemens’s
proposal did not require public bids, but after a
competitor complained, the county reversed direction,
and required public bids for the items in the Siemens’s
proposal. A breach of contract suit was mitiated,
which eventually was dismissed and the final ruling
upheld the illegality of sole-source contracts for lowa
public projects.

2" As stated in one Iowa case, “The primary purpose of competitive bidding is to

prevent fraud and collusion and for protection of public funds.” Millerv.
Incorporated Town of Milford, 276 N.W. 826 (Iowa 1937).

11

Volume 1, Edition V, July 2022

Excessive Use of Alternates

Owners or designers may elect to include alternates on
the bid form. An alternate invites the bidder to increase
or reduce its bid depending on whether it chooses to
price the alternate. A bidder may decline to price the
alternate, but the owner generally has the discretion to
select or reject alternates, and thus can effectively
determine the overall low, responsible bidder.

Alternates used to manipulate the selection of a low
bidder violate Iowa law and violate the principle of
accepting and honoring the lowest responsible and
responsive  bid.!> A minimal use of alternates
minimizes bidder confusion and minimizes claims of
mproper selection and bid manipulation. Bid forms
which contain alternates should be clear as to how
contractors are to respond to the alternates; e.g., “no
bid.”

It is important to note that voluntary alternates are
prohibited and should not be considered in the award
of a contract.

Retainage
Iowa law mandates that no more than 5% of the total

project cost can be retained by the owner. (Iowa Code
Section 573.12) The same state law limits the retainage
a contractor may withhold from a subcontractor to the
same rate the owner imposes on the contractor.

During the 2006 Legislative Session, changes were
made in lowa law that allows for the early release of
partial retainage. (See lowa Code Section 26.13, which
went into effect January 1, 2007.) The law establishes
four “triggers” in which a project can be deemed
“substantially complete” and eligble for the early
release of partial retainage. Pursuant to the new law, a
project is deemed substantially complete at the first
date on which any of the following occurs:

1. The project has been substantially completed in
general accordance with the terms and provisions
of the contract.

2. The project is substantially complete so that the

governmental entity can occupy or utlize the
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public improvement or designated portion of the
public improvement for its intended purpose.

The public improvement has been designated
substantially complete by the architect or engineer
authorized to make such a certification, or the
authorized contract representative.

The project is substantially complete when the
governmental entity is occupying or utilizing the
public improvement for its intended purpose.

Triggers 2 and 4 do not apply to highway, bridge or
culvert work.

Prior to applying for the release of retained funds, the
contractor shall notify all known subcontractors, sub-
subcontractors, and suppliers that a request for the early
release of retained funds will be made to the public
entity. (Please reference Appendix C — “Notice of
Contractor’s Request for Early Release of Retained
Funds”)

At the time of the request for release of partial
retainage, the public entity has the right to retain an
amount equal to two hundred percent of the value of
labor or material yet to be provided and may be
withheld until such labor and materials are provided.

Claims

With the signing of House File 2233 i 2018, a
significant change was made to the claims on retainage
statute in Iowa Code section 573. More specifically,
the law now requires a one-time written notification to
assert claim rights for materials and labor on public
projects within 30 days of first commencing work. The
notification is a requirement to assert claim rights for
anyone that does not have contractual privity with the
principal contractor. It is important to note that this
notification only applies to vertical construction and
does not apply to highway, bridge, or culvert projects.

Contractor Qualification

The owner must avoid selecting contractors based on
illegal criteria such as whether or not the contractor
employees are union or non-union, local vs. non-local,
or other subjective criteria where political favoritism
might come into the selection process.!> It is

'3 Millerv. City of Des Moines, 122 N.W.226 (Iowa 1909).
Y Dickinson Co. Inc. v. City of Des Moines, 347N.W. 2d436 (lowa Ct. App
1984)
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permissible for the owner to make post-bid opening
objective judgments necessary to determine the
contractor’s financial and performance qualifications
to do the work outlined by the project plans and
specifications.!'*  Any special qualifications needed to
perform the work should be contained in the project
specifications and bidders should be notified in
advance that their inability to meet these special criteria
may constitute a cause for their bid to be considered
non-responsive in the final selection and award
process. However, contractors should not be
disqualified from bidding on the basis of those criteria.
In order to provide the owner with the largest potential
pool of bidders, owners should not “prequalify” bidders
on the basis of immutable, arbitrary criteria. As stated
in one case, “such discrimination [amounts to] the
denial of equality of right and opportunity to which
every bidder is entitled.” 13

Contractor Registration Requirements

Under Iowa Code Section 91C.2, a “contractor” doing
business n lowa is required to register with the labor
commissioner. A “contractor” is defined under Iowa
Code Section 91C.1 as a person who engages in the
business of “construction,” as the term is defined in
Iowa Admin. Code Section 345-3.82, for the purposes
of the Iowa employment security law.

A “contractor” may be exempted from registration if he
or she: 1) earns less than $2,000 per year or works on
his or her own property, or2) is self employed and does
not pay more than $2,000 annually to employ other
contractors in the same phases of construction. (Iowa
Code Section 91C.1)

As a condition of registration, the contractor must meet
the following requirements: 1) be n compliance with
Iowa law relating to workers’ compensation insurance,
and 2) the contractor shall possess an employer account
number or a special contractor number issued by the
division of job service of the department of
employment services pursuant to the lowa employment
security law. (Iowa Code Section 91C.2)

'S Millerv. City of Des Moines, 122 N.W.226 (Iowa 1909).



Out of State Contractor Registration

Effective July 1, 2010, with Lmited exceptions, each
contractor with a principal place of business outside of
Towa must file a $25,000 bond in order to register as a
contractor. Having a branch office in Iowa does not
exempt a contractor from the bonding requirement. The
bond guarantees that the non-lowa contractors pay all
taxes, penalties and other monies due to the State of
Iowa as aresult of working in Iowa. Only the State and
its agencies can collect under the bond. An out-of-state
bond must be prepared using the bond form provided
by the Division of Labor Services.

Bid Bonds

A bid bond is a bond that is posted by a bidder at bid
time. Should the bidder be tendered the contract but
refuse to sign, the owner may forfeit the bond.

The Iowa Code requires bid bonds for most public
projects. For example, the director of the Department
of Administrative Services shall establish by regulation
the amount of security, if any, to accompany a bid.
(Iowa Code Section 8A.311.6) For municipalities and
counties, the rate is no less than five percent and no
more than ten percent of the estimated cost of the

project. (Iowa Code Section 26.8) Normally the
mformation for bidders contans any bid bond
requirements.

Payment and Performance Bonds

A payment bond protects the general contractor’s
suppliers and subcontractors i the event the general
contractor does not pay them. Contracts for the
construction of a public improvement shall, when the
estimated contract price exceeds $25,000, be
accompanied by a bond, with surety, conditioned for
the faithful performance of the contract, and for
fulfillment of other requirements as provided by law
(ie., payment of subcontractors and suppliers). (Iowa
Code Section 573.2.) A performance bond protects the
owner in the event the contractor does not complete the
project.

Project Labor Agreements

On April 13,2017, Gov. Terry Branstad signed Senate
File 438, an Act Relating to Bidding and Contracting
for Public Improvement Projects. The new law affects
notices to bidders for public improvements, bids
awarded for public improvements, and contracts for
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public improvements entered into on or after April 13,
2017.

Iowa is now one of 23 states that have passed laws and
executive orders restricting government-mandated
project labor agreements (PLAs) that nvolve public
money.

Project Labor Agreements (PLAs): Senate File 438
codified into law Executive Order 69 which prohibits
state and local governments from using PLAs on
taxpayer-funded construction projects.

Prequalification Provisions

The new law also prohibits state and local governments
(not including the Board of Regents and Department of
Transportation) from imposing any pre-qualification
requirements that directly or indirectly restrict potential
bidders from bidding including:

e cxperience on similar projects;

size of company;
union membership;
or any other criteria.

EXCEPTION: Manufacturer’s requirements for experience or
certification can still be included in bid documents, but must
clearly state that it is a requirement of the manufacturer.

Governmental entities may still request information
from the apparent lowest responsive bidder to assist the
governmental entity in determining that bidder’s
responsibility. However, a governmental entity may
only request information related to the apparent lowest
responsive bidder’s experience, number of employees,
and abilty to finance the cost of the public
improvement.

e Note for Contractors: The owner may still
discuss the use of certain subcontractors with
the general contractor, without that general
contractor being deemed ‘“non-responsible.”
Rejection ofa low-bid general contractor by the
owner because of a preference for a certain

subcontractor would be mappropriate.

Note for Design Professionals: Architects and
Engineers that have contracts with the owner,


http://www.iowaworkforce.org/labor/contractorblanketbond2.pdf
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will be lmited in the type of specification
language that is used to establish mmnimum
bidder criteria based on the experiences of
qualifications  described above (experience,
size, union membership, others). Agam, it is
acceptable to query the low bidder for certain
types of mformation as a means to judge that
they are qualified to execute the work.

o According to the mterpretation by the
lIowa Department of Admimistrative
Services, the new law prohibits state
agencies from prequalifying contractors
prior to bid. This means there cannot be
any reference to required experience
within the bid documents.

Entities responsible for awarding a contract for public
mprovements shall not, n any bid specifications,
project agreements, or other controlling documents do
any of the following:

require OR prohibit a bidder, offeror, contractor
or subcontractor from working with labor
organizations; or

discriminate  against any bidder, offeror,
contractor or subcontractor for its choice to
work with or not work with any Ilabor
organization.

Governmental entities are not allowed to award a grant,
tax abatement, or tax credit where the award is
conditional to any term that would be contrary to the
new law’s requirements.

Any public official who fails to perform any of the
duties of the new law, could be found guilty of a

simple misdemeanor and be removed from office.

Local Preference

Iowa’s laws do not contain any provisions permitting a
public owner to restrict, qualify or otherwise limit or
differentiate or discriminate against a bidder on a
public construction project because of its location (ie.,
city, county, state). Such local preference

' To our knowledge, therehave been two district court opinions which have
addressed thisissue. In one, Hudson v. City of Mason City, the court voided a
contract let to a “local” contractor even though the contractor was not the low
bidder. In another,the district court permitted a similar awardto stand. The
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specifications are generally considered to be
discriminatory and illegal and should be strictly
avoided under Iowa’s competitive bidding laws. !¢

Statute of Repose

Before July 1, 2017, alawsuit could be brought forward
on a commercial construction project, as a result of the
unsafe or defective condition of an improvement,
mjury on the property, or ijury to the person or
wrongful death, within fifteen years. That threshold
was lowered to eight years for commercial construction
and ten years for residential construction projects under
Senate File 413, signed nto law on April 13,2017. The
bill does contam an exemption for ntentional
misconduct or fraudulent concealment. Of note, any
contract entered into agreement before July 1,2017, on
a commercial construction project, would have to
adhere to the fifteen-year threshold. Any contract
signed July 1, 2017 or after, would adhere to the new
eight-year threshold.

In-State Preferences / Reciprocal Bidder Laws
When a public improvement contract is to be let, a
resident bidder is given preference against a non-
resident bidder whose state requires preference in the
same amount of such preference. (Iowa Code Section
73A.21) For example, the State of Wisconsin has alaw
that gives preference to Wisconsin companies over out
of state companies for theirr public work projects.
Those same preferences are given to lowa bidders if the
situation is reversed and the Wisconsin bidder is
bidding Iowa public works projects.

During the 2011 Legislative session, lowa’s reciprocal
bidder law (Iowa Code Chapter 73.21A) was expanded
to include workforce preferences, as well as any sort of
preferential treatment a non-lowa bidder received i its
state of domicile. In addition, enforcement duties were
granted to the Iowa Labor Commissioner, which puts
enforcement provisions into play to allow public
owners to make out-of-state contractors who enjoy
preferences in their respective state of domicile to now
be subject to those same requirements when bidding
Iowa projects.

losing contractor appealed to the lowa Supreme Court, which affirmed the lower
court but the ruling was based on the protesting contractor’s lack ofstanding, not
the merits of the case. See Garling Constr. v. City of Shellsburg, 641 N.W.2d
522 (Iowa2002).



Davis-Bacon Act

The Davis-Bacon Act, which requires government-
determined standard wages, applies only to federally
funded or federally assisted construction projects.
Local Davis-Bacon laws (standardized wages set by a
local public owner) have been found to be illegal under
lowa law. City of Des Moines v. Master Builders of
lowa, 498 N.W.2d 702 (Iowa 1993). In this case a
prevailing wage ordinance was struck down based
upon arguments that the employee retirement act
(ERISA) preempted the local wage ordinance and that
the competitive bidding statute was violated by such a
proposed local ordinance.

The Davis-Bacon Act applies to every contract
competitively bid or negotiated for construction
alteration or repair of public buildings or public works
of $2,000 or more to which the United States or District
of Columbia is a party. It also applies to federal aided
construction contracts of $2,000 or more whenever the
Davis-Bacon Act is mcorporated by reference in the
federal statute. Contractors and subcontractors must
pay the “prevailing wage” for work covered under the
Davis-Bacon Act. A prevailing wage is determined by
wage surveys conducted by the Department of Labor
which determine the Davis-Bacon rate per hour,
including cost of fringe benefits.

The Fair Labor Standards Act and Contract Work
Hours and Safety Standards Act require payment at
time and a half for all hours worked over 40 in a week
for nonexempt employees. Failure to properly comply
with Davis-Bacon and other wage payment statutory
requirements can subject a contractor to debarment as
well as penalties, liquidated damages and attorney fees.

Waiver of Bid Irregularities

Iowa law permits public owners to waive bid
irregularities but only those that are considered minor
and which do not affect the competitive positions of the
bidders.!”  The waiving of material deviations is
prohibited by lowa law in that by doing so the owner
can affect the outcome of the award of the contract.
Examples of deviations considered to be minor vs.
material issues are included in Appendix A of this
publication.  Frequently, the Invitation to Bids will
contain a statement such that the “owner reserves the

7 Urbany v. City of Carroll, 157 N.W. 852 (Iowa 1916).
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right to waive any and all bid wregularities.” There is
no support for this statement under Iowa law. While
many lowa statutes allow an owner to reject all bids and
rebid the project,!® an owner cannot waive material
rregularities since bid “responsiveness” must be first
considered by the public owner and by definition, to be
responsive a bid must conform to the mvitation in all

material respects. (See page 5 regarding responsive
bids.)

Deadline for Receiving Bids

Pursuant to lowa Code Chapter 26.10, the date and time
that each public bid is received by the governmental
entity, together with the name of the person receiving
the bid, shall be record on the envelope containing the
bid. All bids received after the deadline as stated in the
projects specifications, shall not be considered and
shall be returned to the late bidder unopened.

Venue Provisions in _Commercial Construction
Contracts

In 2014, there was an effort brought forward to provide
clarity on venue provisions in commercial construction
contracts. The legislature passed and Gov. Branstad
signed House File 211, which would render provisions
in construction contracts that reference another state's
laws or statutes unenforceable. The bill also requires
any litigation, arbitration, mediation or any other
dispute resolution process to be held in lowa. This new
law (Iowa Code Chapter 537A.6) applies to those

contracts entered nto on or after January 1, 2014.

Bid Mistakes

Contractor’s Potential Liability for Bid Errors

It is typical i the construction industry for
subcontractors to wait as long as possible before
placing their bids with a general contractor in order to
prevent the general contractor from having time to
obtain a lower bid from another subcontractor. The
subcontractor ~ must  obtain  prices from its
subcontractors and suppliers, many of which are also
submitting bids at the last minute for the same reason.
Under this time pressure, mistakes can be made in the
last-minute push to put a bid together.

¥ See, e.g., Towa Code § 73A.18.


http://r20.rs6.net/tn.jsp?e=001OPJcuRqTRwi6_-BG5_b0UF45jugiBKaBmsjE0frdqfSxqN6n8VxOI0iyUUVxfnlpGevL3YGyEo5WwCKbcSk5HehvZ5gNAh0YJrg2giuvF-e9CAnVqg-JGy6XX7QB1koYLIBiqG8rv2-IFjFtA1m_lietztvj_pj552_n9PZlw_imG4IINFSI56aM56ww7pfhqcmbbz18kXFb6xRh-_Qi7lfvuW3Biols6n2CeIKiJFSbnjwyylLFgPRIsKOTmjER
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A contractor should be relieved from a unilateral
mistake in his bid under proper circumstances.'®

A number of factors determine whether a bid may be
withdrawn. 20

If a bid is obviously erroneous, such as
when it is unreasonably low, courts will
generally grant the contractor the right to
withdraw his erroneous bid, at least where
circumstances indicate that the owner
should have realized that the bid was based
on a mistake.

The mistake must be simply a clerical or
mathematical error; if the mistake is one of
judgment or lack of expertise in bidding,
the mistake will not relieve the contractor
from performance;

The contractor must have promptly
notified the owner of its mistake and intent
to withdraw;

The mistake is so large it would be
unconscionable to force the contractor to
perform the contract at the mistaken bid
price; and

The owner must have not changed its
position to its detriment in reliance on the
bid.

If the bidding authority refuse to allow the withdrawal
of the bid, the contractor is faced with two options:

1. perform the project at the mistaken bid price or;
refuse to sign the contract. Ifthe contractor chooses

the latter course, it runs the risk of forfeiting its bid
bond.

Most public bid projects contain a clause i the bid
mvitation which provides that the contractor agrees to
forfeit its bid bond if it is awarded the job and
wrongfully refuses to enter into a contract. These
provisions are designed to protect the bidding authority

Y M.J. McGough Co. v. Jane Lamb Mem. Hosp., 302 F. Supp. 482 (S.D. Iowa
1969).
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from damage caused by being forced to re-bid the
project and any delay caused by that process.

The public owner has several choices when faced with
a putative low bidder who wishes to withdraw its bid:

Evaluate the putative low bidder’s
arguments under the above criteria and
allow withdrawal and return the bid bond.
Attempt to forfeit the bid bond.

If the “low bidder” is allowed to withdraw,
or if the owner decides to attempt to forfeit
the bid bond, the owner may accept the next
low bid or reject all bids and start the
process over again.

Of course, once all of the bidders’ bid amounts are
made public and the bidders can see how their
competitors priced the project, getting a fair price the
next time around may be difficult unless there are
modifications made to the plans and specifications so
that the owner gets a “new look™ at the project by the
bidders.

Bid Challenges

Standing to Protest

In order to challenge the bid award, a party must have
standing - defined as the legally recognized ability to
do so. Generally, two classes of individuals will seek
to challenge a bid award. The first class consists of
taxpaying residents of the public authority which
awarded the bid; ie., residents of a school district,
municipality, county or state.

The second class consists of the “disappointed
contractors” who submitted bids, but were not awarded
the contract. These may be low bidders whose low bids
were not deemed responsive or non-low bidders who
feel the low bidder submitted a non-responsive bid.

States almost uniformly allow a taxpayer to bring an
action against the public authority challenging the
award of a bid on the grounds that the competitive
bidding laws were violated. This includes a
disappointed contractor (or one of its employees) who
is also a taxpaying resident of the appropriate public

2.



authority, but standing is granted only if the contractor
can satisfy the taxpayer requirement.

States are sphit over the issue of whether a disappomnted
bidder who is not a taxpaying resident of the public
authority letting the bid has standing to challenge the
award. Generally, these suits are for equitable relief.
That is, the party challenging the bid award is not
seeking money damages but rather, a court order that
the public authority must award the bid to the lowest
responsive and responsible contractor.

Iowa courts have held such a bidder does not have
standing to challenge an award on the grounds the
bidding statutes requiring the bid to be awarded to the
lowest responsive and responsible bidder are enacted to
protect the taxpayers — not a particular contractor.?!

As stated above, a disappointed contractor may have
standing to seek an mjunction to prevent the owner
from awarding the contract where the bidding laws
have been violated.??> However, the contractor may not
bring an action against the public authority for money
damages even if the public authority wrongfully
awarded the bid to another contractor or did not fairly
let the bid.

While a contractor may not force a public agency to
award it the bid, statutory public contracting provisions
reserve the awarding authority the right to reject all
bids; e.g., lowa Code Section 26.10 (cities); lowa Code
Section 331.341 (counties other than roads); and Iowa
Code Section 262.34 (Board of Regents); and Iowa
Code Section 73A.18 (Schools).

Accordingly, apublic agency can reject all bids and re-
let the project. It has been suggested this power cannot
be exercised arbitrarily or capriciously or to steer a
contract away from one party or toward another.??

Though specifically not outlned n Iowa Code, there is
industry guidance provided to the owner when only one
bid is submitted. According to the Manual of
Recommended Procedure for Competitive Bidding and
Award of Building Contracts, when only one bid is

2 Garling Constr. v. City of Shellsberg, 641 N.W 2d 522 (Iowa 2002).

Id.
2 Dickinson Co., Inc. v. City of Des Moines, 347N.W.2d 436 (Iowa Ct. App.
1984).
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submitted for a public improvement contract, it is
suggested that the owner — or its representative — follow
the following process.

In the event only one bid is received, it is the Owner’s
— or its representative’s — obligation to return the
unopened bid to the bidder, or be prepared to make an
award on the basis of the single bid received, if the bid
is not over a stated figure given to the bidder before the
bid is opened.

Should the bid be greater than the previously stated
value figure and the bidder still allows its respective bid
to be opened, the Owner may reject the bid and is under
no ethical obligation to redesign the project or agree to
a specific waiting period prior to moving forth with re-
bid protocols.

Negotiating After The Bid Opening

Iowa law prohibits negotiating with the low bidder after
the bids have been opened. This is based on the premise
that all bidders should have the right to bid on the same
bid package. An lowa Attorney General’s opinion has
recognized this principle. %

It is permissible to negotiate minor changes with the
low bidder after contracts have been signed but changes
should be faciltated through the change order process.
Under no circumstances should major changes be used
to facilitate a negotiation process with a bidder. Major
changes such as a change in scope require the project
to be re-bid.

Performance Contracting

The practice often referred to as “performance
contracting,” which combines finance, design, build,
maintenance and operation all into one package is not
permitted under lowa’s competitive bidding laws. The
“Request for Proposal” process usually conducted in
conjunction with performance contracting does not
meet the competitive bid requirements outlined under
Iowa Code as discussed above, since bidders are not
competing on the basis of a single set of plans and
specifications. %3

z‘; See, 1994 Towa Op. Atty. Gen. 95 (94-4-2).
Id.
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Inde mnification — Prohibition on Broad Form

This law, which went into effect for all construction
contracts entered into on or after July 1, 2011, brings
some relief to a lopsided risk equation in which one party
to a construction contract could be asked to indemnify,
hold harmless or defend against another party’s
negligence. In short, a negligent party will be responsible
for its own actions and this responsibility cannot be
passed on to others.

It must be noted that the legislation is narrowly tailored.
It only applies to construction contracts and it voids
indemnification provisions requiring indemnification to
the extent caused by or resulting from the negligent act or
omission of the other party to the contract or persons the
other party is responsible for. Other types of indemnity
will still be allowed. The legislation and prohibition do
apply equally to both public and private construction
projects in Towa. The legislation has certain exceptions
and does not impact the rights of sureties or their
principals under a construction bond; an insurer's
obligations to their insured under any policy of insurance,
including workers compensation; a borrower's obligation
to its lender; or otherwise impact strict liability if that is
already imposed by law. These will continue, but these
exceptions are not germane to the overall goal of getting
rid of broad-form indemnity.

The Legislation does not expand any party's common law
liability. For instance, a general contractor is normally
liable to the owner for the actions of its subcontractors on
a construction project as the owner has a contract with the
general for the work to be performed and the general must
fulfill its contract. This traditional contract remedy is not
impacted.  In addition, the proposed legislation is
consistent with the guidance of the United States Supreme
Court in United States v. Spearin, 248 U.S. 132 (1918),
and in subsequent cases interpreting the Spearin case,
which generally state that when a contractor follows the
plans and specifications furnished by the owner, and
those plans and specifications turn out to be defective or
insufficient, the contractor is not liable to the owner for
any loss or damage resulting from the defective plans and
specifications.  In essence, all parties’ fault will be
compared in determining liability, and one party cannot
shift its fault or negligence to another party.
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Emergency Repair Provisions
Emergency repair provisions in lowa Code differ by
public owner. Please refer to the following sections of
the Iowa Administrative Code.

For Cities: IAC 384.103
For Schools: TAC 297.8
For Regents: IAC 262.34

(The Code s silent for Community Colleges
and Counties)
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FREQUENTLY ASKED QUESTIONS ABOUT DESIGN /BID / BUILD

Question:

Answer:

Question:

Answer:

Question:

Answer:

Question:

Answer:
Question:

Answer:

Question:

If a bid deadline of 2:00 pm is established, is it permissible to allow a bid received at 2:01 pm to
be considered?

No. The bid should be returned to the bidder unopened and the bid should not be considered by
the owner. Pursuant to lowa Code Chapter 26.10, the date and time each bid is received,

together with the bid shall be recorded on the envelope containing the bid.

Can the owner waive as an irregularity the failure of the bidding contractor to submit a
performance or security bond as required by lowa law?

No. The requirements for bid bonds are considered a material requirement of the public bid and
cannot be waived.

Can a bidder be pre-qualified based upon whether or not they sign collective bargaining
agreements with trade unions?

No. Pre-qualifying based on whether or not a contractor’s employees affiliate with unions or
not violates Iowa’s competitive bidding laws.?°

If the low bidder’s price exceeds the budget, is it legitimate to induce negotiations among bidders
to lower the price?

No. Iowa law prohibits negotiations after the bid.?’
Is it legal to do a design /build project in the public sector in lowa?

No.2® However, opinions vary as to whether or not the Regents have the authority under their
respective procurement code to utilized a design / build model.

Is it legal to do CM at Risk for a guaranteed maximum price utilizing a construction manager or

a general contractor practicing CM at risk for public sector projects?

Answer: No. However, opmions vary as to whether or not the Regents have the authority under their
respective procurement code to utilize a CM at Risk model

Question: When no bids are received on a specified bid package, is it permissible to forego competitive
bidding and negotiate the package at random?

Answer:  No. The project must be re-advertised and bid as though the process is starting from the
beginning,

% Millerv. City of Des Moines, 122 N.W.226 (Iowa 1909). 28 See id.

*7 See supra note 24 and accompanying text.

19



Public Owners’ Guide to Legal Issues on the Bidding and Award of Construction Contracts in lowa

Question:

Answer:

Question:

Answer:

Question:

Answer:

Is competitive bidding required for architectural engineering and design services?

No. Owners are free to select design professionals at their discretion but usually it depends on a
qualification-based selection process to select their design representatives for the project. These
services are not considered “construction” services but rather professional services.

A certain percentage of revenue being used to finance the public project is received from private
sources. Is it legal to suspend competitive bidding requirements for the project?

No. It may be possible under a specific set of circumstances to set aside a specified portion of
the project that is to be financed solely with private funds and limit that portion only to some
other process other than competitive bidding. However, all public improvements estimated to
cost in excess of the bidding threshold set by statute with any amount of public funds must be
competitively bid.

Can a bidder’s proposed completion date be used as a determining factor in selecting the low
responsible bidder for a project?

No. Alternate completion schedules must be stated in terms of specific dollar additions or
deletions from the project as set out in alternates in the bid form and bidders must be informed
accordingly so that an objective price evaluation can be calculated when determmning the low
responsible bidder. Open-ended completion date alternates mvite selections based upon non-
defined criteria.
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SECTION 2

ALTERNATIVE DELIVERY METHODS IN IOWA

Design/Build Project Delivery Method

The Iowa Legislature in 2022 enacted significant
legislation that changed the project delivery systems
available to public owners in the state. The changes
were contained i Senate File 183, which added a
new chapter to the lowa Code, Ch. 26A. Prior to the
enactment of Senate File 183, the Design/Build
Project Delivery Method was generally not allowed
for public owners. 2°

Senate File 183 now bars any public owner in Iowa,
including the Board of Regents, from using the
Design/Build form of project delivery.

Construction Management at Risk/Guaranteed
Maximum Price for Public Owners - Process
While Senate File 183 took away the Design/Build
option, it opened the door for public owners to use
the Construction Manager at Risk (CMaR) with
Guaranteed Maximum Price (GMP) project delivery
system. New lowa Code Ch. 26A sets out the
procedure in which all public owners in lowa can
enter into a guaranteed maximum price contract. The
Iowa law m Ch. 26A is unique from many other
CMaR statutes around the country.

Construction Management (CM)3° is a broad term
covering a variety of project delivery scenarios with
one common feature: a construction manager is part
of the building team that oversees scheduling, cost
control, constructability, project management,
building technology, the bidding on or negotiating of
construction contracts, and construction. While the
term implies the management of construction only,
construction managers may be employed to assist the
owner with any phase of the delivery process, from
predesign to the final building inspection.
Construction management can be beneficial for

2 The Iowa Board of Regents in recent years has used Design/Build for some
Regent’s project, arguing that its unique public contract statute, Sec. 262.34,
gave the Regents broad authority to permit such usage.
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public projects that are relatively complex, those
with a budget or schedule that must be very closely
monitored, or those that require extensive
coordination of multiple consultants, contractors, or
specialty contractors.

There are two unique forms of construction
management:  Construction Manager as Agent,
sometimes  known as Agency Construction
Management (CMa) and the Construction Manager
at Risk (CMaR). Before the enactment of Ch. 26A,
Iowa public owners were only allowed to use CMa.
They are still permitted to do so. (See Section 3 of
this Guide begmnning on page 26 for a complete
discussion of CMa.)

Disclosure of Intent

A governmental entity shall publicly disclose its
mtention to enter into a GMP at least 14 days prior to
publishing its request for qualifications (RFQ). That
disclosure should be in a relevant plan room service,
and on its own governmental website, or its
association’s website.

Design Professional Selection

A governmental entity shall select or designate their
design professional by utilizing a quality-based
selection process. The design professional shall be
responsible for preparing construction documents
and reviewing the construction for conformance with
the design mtent. The newest change for design
professionals in the legislation states that the
selection of the architect, engineer or landscape
architect cannot be based on fees.

3% An extremely helpful publication on the subject of CM/GC contracts is
“CM/GC Guidelines for Public Owners,” a joint publication of Associated
General Contractors of America and the National Association of State
Facilities Administrators. Thiscanbe found on the AGC’s website at agc.org


https://www.legis.iowa.gov/docs/publications/LGE/89/SF183.pdf
https://www.legis.iowa.gov/docs/publications/LGE/89/SF183.pdf
https://www.legis.iowa.gov/docs/publications/LGE/89/SF183.pdf
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RFQ Phase
A governmental entity shall then prepare an RFQ that

must include general information on the project site,
project scope, schedule, selection criteria, and the
time and place for the receipt of those RFQ’s. The
selection criteria  may be developed with the
assistance of the design professional

The statute does not require the public owner to state
what form of contract it anticipates using for the
project, other that it will be a GMP contract. 3! Under
the statute, a GMP contract means “an agreed-to
fixed or guaranteed maximum price.” That could
mean that the owner could accept a lump-sum
proposal. Moreover, the statute does not say that the
contract shall be a “cost-plus-a-fee” contract. But
most CMaR contracts are just that. Likewise, this
comment also applies to the owner’s request for a
proposal (discussed below) where the statute does
not specify what kind of contract the owner is
expecting (other than a GMP contract.) That is not to
say that the public entity should not specify
somewhere in the process what form of contract it is
anticipating,

Selection criteria of the RFQ may, but does not have
to, include:
e a contractor’s experience with similar
projects in both the public and private sector
e past performance
e safety record
e proposed personnel
e proposed methodology

However, the selection criteria cannot mclude the
prospective  CMaR’s past use of specific project
delivery methods, including GMP contracts.

When the contractor is preparing its response to the
request for statement of qualifications, it most likely
wil NOT have the benefit of any construction
documents, including design/development drawings.
Also, while the governmental entity needs to set out
the project “scope” in the request for statements of
qualifications, that term is not defined. Scope may
or may not encompass the project budget. Also, the

31 See, for example, ConsensusDocs 500, and AIA A133. Both forms are CM
at Risk, cost-plus-a-fee witha GMP.
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governmental entity under Ch. 26A is free to include
any other criteria it or the architect/engineer deems
relevant for the project, so long as the criteria does
not n any way suggest that the prospective CMaR
must be either a union or non-union contractor. Also,
Ch. 26A prohibits project labor agreements.

The RFQ must be posted in arelevant contractor plan
room not less than thirteen and not more than forty-
five days before the date of response, and on its own
governmental website, or its association’s website.

The governmental entity must receive, publicly
open, and read aloud the names of the contractors

submitting statements of qualifications. ~ Within
forty-five days after the date of opening the
statements of  qualifications (SOQ), the

governmental entity must evaluate each proposal in
relation to the criteria set forth in the RFQ.

Although Ch. 26A does not specifically address the
issue how the governmental entity should deal with
Statements of Qualifications that are submitted late
or which otherwise do not conform to the RFQ, it is
likely that the governmental entity could reject such
SOQ as “nonresponsive.”

RFP Phase

After reviewing the RFQs, the governmental entity
must issue a request for proposal (RFP) to all
contractors that met the selection and evaluation
criteria. The statute does not establish a time frame
for when the RFPs must be issued.

Every CMaR that is issued an RFP must be allowed
to submit a proposal. Under Ch. 26A, the proposal
must include the CMaR’s “proposed fees.” The
statute does not mandate any other content to be
included i the proposal, but certainly the owner may
want to know certain things about the proposal; for
example:

1. What the CMaR’s “fees” will be for:
a. Preconstruction services,
incliding how or if the CMaR
will participate in the design
process



b. General Conditions

Contingencies

d. Fee for construction services it
and the trade contractors will be
providing? (It is generally
assumed that the “fee” will be a
combination of profit and
overhead.)

e. The proposal MAY contain an
estimate of the actual
construction costs, but the statute
does not require this, or as stated
above, anything other than the
“proposed fees.” Itis expected
that an experienced owner will
add more detail in its request for
proposals.

e

Should the owner require the CMaR to propose a
GMP at this pont? It may depend upon the specific
language of the form of contract being proposed;
e.g., the ConsensusDocs or AIA forms, which have
different approaches to this. It also reflects the
mterest of the owner to lock in a GMP as soon as
possible, but the CMaR may want to postpone this
untli some of the variables are more clearly
identified, such as when the construction documents
are complete.

Bid Bonds

A governmental entity could require a bid bond,
similar to that required by lowa Code Section 26.8,
so long as that requirement is made clear in the
request for proposals. Ch. 26 —in contrast to Ch. 26A
- requires a bid bond for 1% of “the contract
amount.” Since at the time the prospective CMaR
contractors submit their proposals there is no
contract amount, the governmental entity should set
the amount of the bond, if it wishes to have one at all,
in an amount it deems appropriate.

Selection _of the CMaR/Negotiating the GMP
Phase

The governmental entity shall receive, publicly open,
and read aloud the names of the contractors
submitting proposals. Within forty-five days after

*? See Iowa Code Sec. 314.1B,and 761 Iowa Administrative Code 180.If any
of the estimated costs of thetrade contracts does not exceed the competitive
bidding threshold, theadvertising and publication of prequalification criteria
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the date of opening the proposals, the governmental
entity shall evaluate and rank each proposal in
relation to the criteria set forth in the RFP. Agam, it
is likely the governmental entity has the right to
reject as nonresponsive proposals that are not
submitted on time or which are not otherwise in
conformance with the RFP.

The governmental entity must select the CMaR that
submits the proposal that offers the “best value” for
the governmental entity based on the published
selection criteria and on its ranking evaluation. The
governmental entity will then attempt to negotiate a
contract with the CMaR.

Performance/Payment Bonds

Iowa Code Ch. 573 requires that any contractor on a
public project the amount of which exceeds $25,000
must post payment and performance bonds or other
security as set out in Ch. 573. The RFP should make
it clear that this will be a requirement of the contract
for the successful CMaR applicant.

Ending Negotiations

If the governmental entity is unable to negotiate a
contract with the selected CMaR, the governmental
entity must then, formally and in writing, end
negotiations with that CMaR and negotiate with the
next CMaR in the order of the selection ranking until
a contract is reached or negotiations with all ranked
CMaRs end. The governmental entity must make
available to the public the final scoring and ranking
evaluation of the RFPs received.

Subcontractor Selection and Bidding

For all trade packages which are estimated to cost in
excess of the competitive bid threshold,3? the CMaR
must advertise for competitive bids, receive those
bids, prepare bid analyses, and award contracts to
qualified firms on trade contract work and materials
packages in accordance with the following:

The CMaR must prepare an RFQ that will include
general information on the project site, project scope,
schedule, selection criteria, and the time and place
for receipts of those RFQs. The CMaR must

is not necessary and the CMaR may proceed to hire the trade contractors by
any means it sees fit. The statute does not preclude the CMaR from doing the
estimating itself.
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advertise the public notice of the RFP in a relevant
contractor plan room, and on its own governmental
website, or its association’s website and must do so
not less than thirteen, and not more than forty-five
days before the date the responses are due.
Subcontractor (Trade Contractor)
Prequalification

The CMaR must use objective prequalification
criteria in the RFQ. All frms who meet the objective
prequalification criteria as a qualified firm must be
allowed to submit a bid for the relevant work. The
CMaR must notify all firms who responded to the
RFQ whether they successfully met the
prequalification criteria. ~ That notification must
include a listing of all firms who successfully met the
prequalification criteria. Notification is due no less
than fifteen days prior to the subcontractor bids being
due. Subcontractors who did not meet the
prequalification criteria must also be provided
mformation regarding which of the criteria was not
met.

Prequalification criteria must be limited to:

e afirm’s experience as a contractor

e capacity of key personnel

e technical competence

e capability to perform

e past performance of the firm and the firm’s
employees to include the firm’s safety record
and compliance with state and federal law;
and

e availability to and familiarity with
location of the project subject to bid.

the

Prequalification criteria must be reasonably and
materially related to the relevant trade work.
Prequalification criteria cannot include training,

testing, or other certifications that may only be
obtamed through  organized labor affiliated
organizations or other limited-membership
organizations.

The governmental entity and the CMaR must
participate in the bid review and evaluation process

*3 This would seem to imply that the CMaR may reject nonresponsive bids,
presumably with the consent of the owner.
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and open, announce the name of the contractor
submitting a bid, and file all proposals received at the
time and place of the notice to bidders.

After the bids have been received and tabulated, the
contracts must be awarded to the “lowest responsive,
responsible bidder.” 33 All awards and bids shall be
made available to the public.

Self-Performance of Work

The CMaR may self-perform work for trade work
that is below the competitive bid threshold without
restriction.  If the scope of work is above the
competitive bid threshold, the CMaR must notify the
governmental entity of its itention to submit a
proposal for the trade package. If the CMaR decides
to bid that work and is given permission by the owner
to do so, it must comply with the same requirements
that all competing bidders must comply with, such as
any prequalification requirements.

When the CMaR is among the bidders on a given
trade package, all bids are evaluated by the
governmental entity. Therefore, the CMaR and the
governmental entity need to ensure that the
instructions for responding to bid packages are clear
as to whom and how trade contractors are to respond
to the request for bids when the CMaR is among the
bidders.

The governmental entity may award the trade
package to the CMaR if they are not the lowest
bidder, after an evaluation determines it would be in
the “best interest of the project.”

Labor Considerations

If a CMaR self-performs work, it must adhere to any
agreement it has with one or more Ilabor
organizations. However, the CMaR is not obligated
to adhere to any terms and conditions of any labor
agreement with one or more labor organizations for
those trade contracts that are not self-performed by
the CMaR, and such terms shall be deemed void and
unenforceable.
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Default of a Trade Contractor advertising or bidding, fulfill the contract
If a selected trade contractor materially defaults in requirements or select a replacement trade contractor
performance of its work or fails to abide by the to fulfill the contract requirements.

contract that was signed, the CMaR may without

25
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SECTION 3

AGENCY FORM OF CONSTRUCTION MANAGEMENT

Fundamental Characteristics of Agency CM

A fundamental characteristic of the agent CM under
Iowa law is that no matter how mvolved the
construction manager is in project administration, it is
not at risk for the cost or schedule of building the job
(ie., the performance risk). This is a critical point and
one that is commonly misunderstood. Agent CM
contracts are not required to be competitively bid under
Iowa law, since they are essentially professional
service contracts. Owners may elect to select agent
CMs on the basis of responses to Requests for
Proposals. Most typical agent CM arrangements will
cap the liability of the agent CM for negligence in the
furnishing of its services at its fee or professional
insurance coverage for the project. It is important for
the owner to consider this fundamental characteristic of
the agency CM at the project’s programming stage.

The Construction Manager’s advisory role is in stark
contrast to that of the general contractor under the
design / bid / build and CMaR approach, which is to
assume the risk associated with the construction of the
project. An agent or advisor CM is not contractually
responsible for delivering the “bricks and sticks”
construction. Rather, the agent CM is responsible for
furnishing the management services necessary to
deliver construction. Thus, it iS accurate to describe
agency CM as a construction management system, a
way to manage the process of construction, but not a
way to physically deliver construction.

Warranty Limitations

Warranty limitations derive from the nature of the
agent CM’s performance guarantee. Under most
standard form CMA agreements, the agent CM only
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guarantees that it will manage the construction of a
project in accordance with terms and conditions of its
contract and prevailing professional standards.

Insurance and Related Issues

Typical standard form agency CM agreements often
require the agent CM to carry commercial general
liability coverage (CGL) including contractual
liability, broad form property damage and products and
completed operations, and business automobile
liability coverage. During the past decade umbrella
policies have also been used to supplement lability
coverage, although recent occurrences in the insurance
and surety markets have dramatically changed
underwriting practices and premium costs for umbrella
coverage.

Summary: Agency CM Services Overview

An agency construction manager’s role under lowa law
is an advisory role only and normally occurs where the
CM advises the owner and the owner’s team on project
schedules, budgets and construction phase services,
review of safety and work programs and admmistration
of general conditions items. CM agents also will work
closely with owners on project closeout and during the
commissioning and occupancy stages of the project.
Often misunderstood, agency construction
management is not truly a project delivery system but
a management system to advise the owner on the
project from start to finish. However, it is important to
remember that all public projects in lowa where
construction managers are employed are required to
abide by all of the competitive bidding laws the same
way the projects constructed under the design / bid /
build approach must comply.




Volume 1, Edition V, July 2022

OTHER LEGAL ISSUES / SUMMARY FOR
CONSTRUCTION MANAGEMENT UNDER IOWA LAW

Contflicts of Interests / Self-Performing of Work

A frequent issue that arises in CM contracts is whether
the CM or an affiliate may self-perform some of the
work, for example, paving. lowa law does not prohibit
this; however, several caveats must be noted: 1) If the
CM entity or related entity is hoping to perform some
of the work, it must bid on the work as any other
contractor if the project is governed by the competitive
biddng laws; 2) the CM wil be subject to
extraordinary scrutiny by the owner for any hint of
favoritism being shown to the affiliate; 3) the CM will
also be subject to extraordinary scrutiny by other prime
contractors who may claim that the CM is playing
favorites with its own sister-company in terms of
schedules preferences or other accommodations. Itis a
no-win proposition for an agency CM to self-perform
any of the work. Both the owner and the construction
manager are subject to conflict of interest claims if they
fail to meet the scrutiny required in a public setting
using taxpayer money. An owner and a construction
manager need to weigh these considerations very
carefully before proceeding with this conflicting role.
If circumstances leave no other options, the owner
should be careful that the CM follows all the
requirements of the competitive bid selection process
called for by lowa law.

Bid Packages
It can be in the owner’s benefit to allow bidding

contractors on a CM or multiple-prime contract to bid
any combmation of one or total of all the bid packages
under a single price. However, it is challenging to
design a bid form which accomplishes this while still
imparting a clear set of instructions to the bidders. The
result of an improperly drawn set of bid documents can
result in chaos on bid day. If the owner decides to use
this method of “bundling bids,” it must ensure that all
bidders specifically know what theirr bid entails, and
more importantly, how the public owner is to evaluate
these bids. This is a difficult job for any CM to
accomplish.

34 Towa Code § 573.2
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Bonding & Liability Issues

Unlike general contractors under a design / bid / build
project, the construction manager has no lability for
the failure of the trade contractors to complete the
construction or for the payment of the prime
contractors’ subcontractors and suppliers. Payment
and performance bonds are still required under Iowa
law for each prime bid package that is n excess of
$25,000.34

All of the provisions of Chapter 573 regarding claims
apply to public CM agency projects, and the agent CM
should clearly understand the claims process and
explain it at all pre-bid meetings.

No Bids Received

Under a construction management arrangement (like
under a design /bid /build structure) when no bids are
received, the owner is required to re-bid the project
after the project advertising requirement is fulfilled. It
is illegal to negotiate or randomly select a contractor in
this situation to avoid the competitive bidding
requirements.
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APPENDIX A

WAIVER OF BID IRREGULARITIES
Authored by John A. Templer, Jr.
Whitfield & Eddy, PLC
Des Moines, 1A
515288 6041

Note: This document is presented without legal citations in that it was prepared primarily for the benefit of laypersons; however,
most of the principles discussed herein are addressed in the main body of the Resource Guide. Some of the principles are also
based on case authority from other jurisdictions that were used when no Iowa cases which were on-point could be found. The
author believes that these cases would be instructive to an Iowa court should similar issues arise in this state. Citations are
available from the author upon request.

"The owner reserves the right to waive irregularities in the bids." There are no words which cause more
consternation in the public bidding arena than the preceding sentence. Master Builders of Iowa and its legal
counsel field more questions on this subject than perhaps on any other issue. And lately, as more young architects
and engineers enter public service as the old guard retires, a whole new generation of owner's representatives
needs to learn the basics of public bidding law. In this article we will explore the law as it relates to the issue of
the owner's right to waive irregularities in the bid.

Before we get nto the heart of this subject, we need to discuss several basic rules for public bidding. There are
two primary considerations in awards of public contracts: bidder responsibility and bidder responsiveness. Bidder
responsibility is essentially whether a bidder on a public contract will be able to perform the contract.
Considerations in determining whether a bidder is responsible include the experience of the bidder, financial
condition, conduct and performance on previous contracts, facilities management skills, and the ability to properly
execute the contract.

Bid Responsiveness

The main focus of this article, however, is on bidder responsiveness. A bid is said to be "responsive" when it
substantially complies with the specs and requirements set out in the mvitation to bid (ITB) or the request for
proposals (RFP). Responsiveness is determined at the time of bid opening, and a non-responsive bid at the time
of opening cannot subsequently be made responsive. This is one reason why language in the ITB which purports
to give the owner the right to waive "any and all' bid irregularities is meaningless. Some bid defects are non-
waivable, regardless of what the ITB says.

Non-responsive bids should be immediately rejected and not even entered on the bid tabulation. Of course, the
problem that frequently arises is that while a bid may seem non-responsive, the public owner may believe it has
the right to waive the irregularity. This is too-often the result when an owner reads a seemingly nonresponsive
bid only to find that it would be the low bid if not declared nonresponsive.

So when can an owner waive a bid rregularity? Courts often refer to a deviation amounting to a non-responsive
bid in terms of its being "material." In general, if the deviation is material, it cannot be waived by the public
owner, no matter how good the price may look (or no matter what the ITB says.)

As will be explained in more detail below, a material deviation occurs when one bidder gains a substantial
competitive advantage as a result of the bidder's deviation from the requirements of the bid invitation. Deviatio ns
highly technical in nature, or in unique situations, are less likely to cross the threshold into material deviation.
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Also, as stated by one court, a mistake is not material and therefore is waivable if the deviation is not "capable of
facilitating corruption or extravagance, or likely to affect the amount ofbids or the response of potential bidders."

In considering whether a technically non-compliant bid could be accepted or cured, there are essentially two
relevant factors for the owner to consider. First, it must be determined whether the effect of a waiver would
deprive the public entity of its assurance that the contract will be entered into and performed in accordance with
the specifications. Second, is a consideration of whether the waiver would adversely affect the competitive
bidding process by placing one bidder in a position of competitive advantage?

Competitive Advantage

The proper test for determining whether the bid defect creates a competitive advantage is "whether the contract,
with the defect included, would have afforded [the bidder] an advantage over its competitors." A public entity has
no discretion to waive non-compliance with a specification where doing so would affect the bid price, or give one
bidder a competitive advantage. For example, in one case, the bid documents required the prospective project to
offer 50 parking spaces. One bidder's proposal lacked the requisite number of spaces, thus giving it a competitive
advantage over other bidders whose bids included the necessary parking.

Any time a bidder is allowed to avoid an otherwise mandatory bid requirement and other bidders are not afforded
the same opportunity there is a competitive advantage for that bidder.

Waiver of Minor Irregularities
Minor - not material - irregularities in a bid may be waived. An irregularity is considered minor when the effect
on price, quantity, quality, or delivery is negligible compared to the total cost.

Examples of mmor wregularities include: failure to submit the correct number of copies, lack of signature where
other documents indicate bidder’s commitment to be bound, and in some instances failure to acknowledge
addenda.

The public entity must be wary that in granting a waiver of deviation, it does not afford a "last look" to one bidder
at the expense of others. Also, a public owner has no discretion to waive a defect where it would violate statutes
or city ordinances on competitive bidding requirements.

Some irregularities or defects in bids are more likely, perhaps even presumed, to be material Anything that
affects bid price is not aminor irregularity that can be waived. Moreover, the completion date is a material aspect
of the bid. In one Iowa case where a bid required a completion date of Nov. 1, and the bid contained a Dec. 1
completion date, the bid was deemed non-responsive, as the completion date was declared to be material.

The bidder may not alter or append the bid after it has been opened to bring it into compliance, for example by
providing an important signature that was omitted from the original bid. Ofcourse, bids must be signed to create
a binding contract unless it can be determined from other bid documents that the bidder intends to be bound.
When revisions to a bid are made before it is submitted, such as handwritten changes in the numbers or other
mformation "whited-out," some states like Minnesota require that the changes be initialed or signed, or the bid is
deemed non-responsive.

When there is a substantial difference between the materials required in the specifications and those described in
the bid, the bid is nonresponsive. If the specifications require a particular level of performance or specify a brand
name, bids that offer a product not in compliance with the specifications are subject to rejection. (Of course, the
problems associated with "sole-source" procurement would itself be a suitable topic for a future article for this
publication.) The public owner after opening the bids may not permit a substitution of materials.
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Bid Bond Irregularities

Failure to submit a proper bid bond with the bid is a material deviation rendering a bid non-responsive. Iowa law
requires a proposal guarantee consisting of either a bid bond or a form of certified check. Also, the bond must be
in the proper form. Where a bidder omitted the penal sum on a bid bond, the bid was declared non-responsive,
and the bidder was neither allowed to explain the omission asaclerical error nor alter the bid to make it compliant.
Another incident involved aphotocopied power of attorney, rather than an original. Thus, the bid failed to provide
sufficient authority to bind the surety rendering the bid non-responsive. A third example concerned the omission
of the bond commitment and period of bid validity. In these situations, the bids were held to be non-responsive.

Other Examples of Irregularities

State laws or regulations often provide instances where irregularities mandate the rejection of a bid. For example,
under Iowa DOT regulations, "[p]roposals will be considered irregular and may be rejected for any unauthorized
changes in the proposal form or for any of the following reasons:”

A. If on a form other than that furnished by the Contracting Authority, or if the form is altered or any
part thereof detached,

B. If there are any unauthorized additions, conditional or alternate bids, or irregularities of any kind
which may tend to make the proposal incomplete, indefinite, or ambiguous as to its meaning,

C. If the bidder adds any provisions reserving the right to accept or reject an award because of being
low bidder on another proposal in the same letting,

D. If the bidder adds any provisions reserving the right to accept or reject an award or to enter into
contract pursuant to an award,

E. If a bid on one proposal is tied to a bid on any other proposal, except as specifically authorized on
the proposal form by the Contracting Authority,

F. If the proposal does not contain a unit price for each pay item listed, except in the case of authorized

alternate pay item. Iowa DOT Standard Specifications 1102.10 (2001).

Clerical Errors

As all rules are subject to exception, some defects can be material and still waivable at the discretion of the public
entity. The rules for this type of situation parallel those for the determination of when a low bidder can withdraw
his bid if he discovers an error in the bid after the bids are opened. Regarding clerical errors there are at least two
types of errors that are relevant to this discussion.

The first is where there is no latent mistake in an otherwise responsive bid. The mistake is obvious, making the
bid facially non-responsive. However, the mistake is not material because it can be resolved by reference to
mnformation contained in other bid documents. One court has classified this kind of error as "one in the submission
of a bid which does not support the release of the bidder."

Related to this is the situation where the mistake in the bid form is so obvious that the owner could not have
construed it as anything but a mistake. This does not contravene the regular rule that the lowest bidder be awarded
the contract. Examples would include such things as misplaced decimal pomts, reversal of prices, and mistakes
in the designation of units.

The second type of problem is where the mistake is obvious and material and makes the bid facially non-
responsive, but it cannot be resolved without reference to outside documents. In this situation the bid is non-
responsive, and must be rejected. For example, where a bidder failed to state the dollar amounts of work by
subcontractors, and this could not be cured by nformation elsewhere in bid documents, the mistake was material
and the bid was rejected.
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Clerical errors are waivable only in the first category - where the irregularity is a matter of "form and not of
substance" and only when: 1) the bidder acted in good faith in submitting the bid, 2) in preparing the bid there
was an error of such magnitude that enforcement of the bid would work severe hardship upon the bidder, 3) the
error was not the result of gross negligence or willful mtention, and 4) the error was discovered and
communicated, along with a request to withdraw the bid before acceptance.

The key distinction is whether the discovery of the mistake and the request for withdrawal is made before or after
the contract is consummated.

Under competitive bidding rules, a bid is firm, and remains so, until it is either accepted, or the time for accepting
bids expires. In Iowa, a bidder may withdraw a bid until the time specified in the advertisement for receiving of
proposals. They may not then be withdrawn until 30 days after the letting, unless, of course, a mistake is
discovered and the mistake is such that withdrawal is permissible. See, for example, Iowa DOT Standard
Specifications 1102.13 (2001).

Timeliness

If a bid is submitted late, it is virtually certain to be rejected, as this is not a waivable wrregularity. A bid is late if
it is "received in the office designated in the mvitation for bids after the exact time set for opening." Timeliness
of a bid is determined by time of receipt, not time of discovery of the bid by the owner. Under the late bid rule,
bids may be considered if 1) received prior to award, 2) late discovery was due primarily to government
mishandling after receipt at the government installation, and 3) consideration of the bid would not compromise
the integrity of the process because the bid was in the sole custody of the owner and therefore unalterable by the
bidder, from its receipt at the installation to its actual opening. For example, where a bid was delivered to Federal
Express in a timely manner, but was late to the government installation due to the events of 9/11/2001, the bid
was acceptable because bidder had neither an added competitive advantage nor an opportunity to alter its bid.

Another unusual example of where a late bid was accepted was where three bidders were sent to the wrong
location i the building where bids were to be received by a security guard, and were at that location before the
time bids were due. This may be a unique situation, however. Most generally, when a bid is simply turned in late,
there is little protection for the bidder.

DBEs, MBEs., and WBEs

Inclusion in bids of women-owned businesses (WBEs) and minority-owned businesses (MBEs), sometimes
collectively known as disadvantaged business enterprises (DBEs), when mandated in the bid documents is often
material. Certain Iowa regulations provide specific DBE requirements. See, for example, lowa DOT Standard
Specifications 1102.17 (2001).

Filling in Blanks

The general rule is that bid forms must be completely filled in. However, some minor discrepancies may be
waivable. In some mstances, it may be that failure to fill in a blank means that a bidder is willing to complete the
task at no charge. This, of course, may not be the bidder's mtention. For example, in a recent case, a bidder's
omission of mobilization cost could have been an indication that there would be no extra charge for mobilization,
thus not creating a material deviation. Leaving blank spaces on a bid form is very dangerous. It may give the
owner a reason to assume the bidder meant "no charge" and accept the bid but bind the contractor to the original
price.

Different states have different interpretations of the materiality of leaving blank spaces on bid forms. In some
states leaving a bid space blank or entering "no bid" is not substantial and the bid may still be considered
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responsive. Other states have differing views of the materiality of leaving bid items blank. Iowa's appellate courts
have not yet had the opportunity to consider this issue. If the bid documents provide that all blanks must be filled
in, or if specific language is required to be used, such as "no bid" when the bidder does not want to bid on an
alternate, the bidder must adhere to the mvitation or risk having the bid rejected. If the bid documents do not
address the issue, the bidder should still avoid leaving any blank spaces.

Acknowledging Addenda

Characterization of some irregularities may differ from jurisdiction to jurisdiction. For instance, a bidder's failure
to acknowledge receipt of addenda is immaterial in some states, such as Montana. Other jurisdictions disagree
and consider the failure to acknowledge an addendum material, particularly if the addendum is a significant
change to the contract requirements. Again, Iowa's courts have not yet ruled upon this issue.

Conclusion

A thorough understanding of the rules relating to bidding irregularities by both public owners and contractors will
help to eliminate bid-time misunderstandings and ensure that the taxpayers' mterests i the maintenance of the
competitive bidding process continue to be protected.
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APPENDIX B

Hearings, Bid Solicitation and Advertisement Requirements

Public Owner Necessity of Hearing Notice to Bidders Code References
and Publication Publication
Requirements Requirements

“Municipalities 33 Yes — notify time and Posting a Notice to 26.12
place 10 days prior to Bidders at least once,not | 26.3
hearing in at least one less than 13 days and not | 73A.18
newspaperof general more than45 days before | 73A.2
circulation in the the date for the bid
respective letting.

“municipality”

Counties (pertains to Yes — notify at least 4 Posting a Notice to 26.12

general construction, days, but notmore than Bidders at least once,not | 26.3

excluding the 20 days,prior to hearing | lessthan 13 days and not | 331.305

construction, date in one or more more than45 days before | 331.341(1)

reconstruction, newspapers having a the date for the bid

improvement or repair or | general circulation in the | letting.

maintenance ofa county

highway, bridge, or

culvert.)

Schools Yes — notify time and Posting a Notice to 26.12
place 10 days prior to Bidders at least once,not | 26.3
hearing in at least one less than 13 days and not | 73A.18
newspaper of general more than45 days before | 73A.2
circulation in the the date for the bid
respective school district | letting.

DAS No hearing required Posting a Notice to 8A 311 (10.a.)
Bidders at least once,not | 26.3
less than 13 days and not
more than 45 days before
the date for the bid
letting.

Regents No hearing required None?30 262.34

Cities Yes — notify at least 4 Posting a Notice to 26.12
days,but not more than Bidders at least once,not | 26.3
20 days, prior to hearing | less than 13 days and not | 362.3

in a newspaperpublished
at least once weekly in
the city

more than45 days before
the date for the bid
letting.

*Pursuant to lowa Code Section 26.3, posting must occur in a relevant construction lead generating service
with statewide circulation, and on an internet site sponsored by either a governmental entity or a statewide

association that represents the governmental entity.

33 Includes school corporations, townships, and the state fairboard. DOESNOT INCLUDE CITIES! See Iowa Code § 73A.1(2).

% In 2005 the Regents were exempted from the requirements of lowa Code Section 73A.2. See lowa Code § 262.34. This was done to eliminate the requirement for a
hearing. Chapter262 “pertaining to regents” does require advertisements for bids but no provision of Chapter 262 contains specific “notice to bidders” advertising
procedures. Those procedures were spelled out in Chapter 73 A, which nowno longerapplies to the Regents.
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APPENDIX C

Notice of Contractor’s Request for Early Release of Retained Funds

Pursuant to HF 2713, passed and signed into law during the 2006 Legislative Session (and outlined in Iowa Code
section 26.13), prior to applying for release of retained funds, the contractor shall send a notice to all known
subcontractors, sub-subcontractors, and suppliers that provided labor or materials for the public improvement
project. The notice shall be substantially similar to the following:

“You are hereby notified that (name of contractor) will be requesting an early release of funds on a public
improvement project or a highway, bridge, or culvert project designated as (name of project) for which you
have or may have provided labor or materials. The request will be made pursuant to Iowa Code section 26.13.
The request may be filed with the (name of governmental entity or department) after ten calendar days from
the date of this notice. The purpose of the request is to have (name of governmental entity or department)
release and pay funds for all work that have been performed and charged to (name of governmental entity or
department) as of the date of this notice. This notice is provided in accordance with Iowa Code section 26.13”
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