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1. Overview
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2018 Has Been a Momentous Year for
Trade Issues
• Active use by the Trump Administration of trade laws that have
been largely dormant for decades:
• New tariffs on imports of steel and aluminum under Section
232 of the Trade Expansion Act of 1962
• Initiation of a Section 232 investigation of autos and auto
parts
• New tariffs on imports of a range of products from China
under Section 301 of the Trade Act of 1974
• Historically high levels of antidumping and countervailing duty
cases against imports from a wide range of countries
• Changes to NAFTA
• Trade negotiations with the EU and Philippines
• Changes to a wide range of U.S. trade, national security, and
investment laws
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2. Section 232 Tariffs on
Steel Imports
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Section 232 Background
• Section 232(b)(1)(a) of the Trade Expansion Act of
1962 allows the President to direct the
Department of Commerce’s Bureau of Industry and
Security (BIS) to investigate the impact of imports
on U.S. national security.
• When threats to national security are found, the
President may issue proclamations ordering tariffs,
quotas, tariff rate quotas, or other measures to
support the domestic industry
• Prior to 2017, Section 232 was used very
infrequently, and rarely resulted in tariffs or quotas
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Section 232 Steel Timeline
• In April 2017, BIS initiated two Section 232
investigations, focused on imports from China but
inclusive of all steel and aluminum products from all
countries.
• BIS released its recommendations in February 2018,
recommending tariffs and quotas on imports of steel
and aluminum products from all countries
• Despite some concerns raised by the Defense
Department, on March 8, 2018, President Trump
ordered that tariffs of 25% ad valorem be placed on
U.S. imports of steel products from all countries
• The tariffs cover most forms of steel classified in
Chapters 72 and 73 of the Harmonized Tariff Schedule
7

Section 232 Steel Timeline (continued)
• Tariffs on imports of steel from all countries except Canada,
Mexico, Australia, Argentina, South Korea, Brazil, and the
EU entered into force on March 23, 2018
• Argentina, Australia, Brazil, and South Korea were
exempted from the tariffs in exchange for agreeing to
quotas or voluntary export restraints and monitoring
(Australia)
• Tariffs on steel from Canada, Mexico, and the EU, entered
into force on June 1, 2018
• On August 10, 2018, President Trump announced the
doubling of tariffs on steel and aluminum from Turkey (to
50% and 20%, respectively)
• It is expected that Canada and Mexico will also be granted
exemptions in exchange for quotas if NAFTA is successful
• On March 18, 2018, BIS established a process for
companies to seek product-specific exclusions from the
steel tariffs
8

For more background on the
Section 232 case:

https://www.commerce.gov/page/section-232-investigation-effect-imports-steelus-national-security
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ABMA Members Have Been Participating in the
Section 232 Product Exclusion Process
• As of September 11th, 1,011 requests by ABMA member
companies had been posted by BIS on the regulations.gov
website
• 723 are still pending a determination, 71 have been granted,
and 217 have been denied
• 201 of the requests that were denied were rejected based on
BIS’s assessment that the information provided in the original
request was incomplete
• 16 requests were denied based on BIS’s finding that they
were for steel from a country (South Korea) that has agreed
to a quota on exports of steel in exchange for a lifting of the
Section 232 duties
• 267 objections have been filed against some of the stillpending requests; this figure is up sharply from last month.
• Only 71 requests have been granted. All of the requests that
were granted had no objections filed against them
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Major Issues with the Original Product
Exclusion Process
• BIS required companies to file separate requests on a
company, importer, and product-specific basis

• Many companies had to file tens or hundreds of separate requests

• There was no uniform timeline for BIS to post or rule on
requests – required tracking of each specific request
• U.S. steel producers could object to exclusion requests, but
there was no opportunity for the requestor to rebut those
objections
• There was no ability to submit relevant company data in
confidence
• BIS did not communicate rapidly or clearly concerning issues
with specific product exclusion requests
• Exclusions were not available for steel from countries that
have agreed to steel quotas – currently Argentina, Australia,
Brazil, and South Korea
• ABMA has been active in raising these and related issues
with the Trump Administration and key members of Congress11

Updated Product Exclusion Process

• On September 6, 2018, BIS announced changes to the existing
product exclusion process:

Ø Greater due process rights: Companies that have filed exclusion requests
may now rebut any objections filed by domestic steel producers against
those requests. In turn, those same domestic steel producers may file an
last round of surrebuttal comments. Companies can also file rebuttals to
objections that were filed against any requests that are currently pending.
Ø Submission of confidential information: Companies can submit
confidential business information in conjunction with their rebuttals and
surrebuttals.
Ø Favorable handling of “no objection” requests: If BIS finds that were
there have been no objections, it will grant exclusion requests on an
expedited basis unless there is (i) a finding of national security concerns or
(ii) an issue with the designation of the product under the relevant U.S.
customs regulations and Harmonized Tariff System code.
Ø Firmer deadlines: BIS has committed to completing the entire product
exclusion request review process within 106 days from date of posting of
the initial request on Regulations.gov.
Ø Potential for product-wide exclusions: BIS committed to consider
whether to grant blanket exclusions on a product basis instead of
company-specific exclusions where there are a sufficient number of valid
exclusion requests filed by multiple companies.
Ø Exclusions that are valid for more than a year: BIS may now grant
exclusions for periods longer than a year
Ø Exclusions now available for steel from “quota” countries like South
Korea
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New process: Exclusion requests,
objections, rebuttals and surrebuttals
• The updated Section 232 exclusion process allows
companies that have filed exclusion requests to
respond to objections to those requests (rebuttal)
• Allows the domestic steel industry to respond to
the responses (surrebuttal)
• Deadlines are tied to the date of the posting on
regulations.gov of the original exclusion request
• Posting of exclusion requests and comments occurs
on a rolling basis
• Accordingly, it is necessary to search for and monitor
requests individually, on an on-going basis.
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An easier way to find information
on pending exclusion requests

https://www.commerce.gov/page/section-232-investigations
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New detailed guidance from BIS

https://www.commerce.gov/sites/commerce.gov/files/media/files/2018/23
2_bis_guide_for_rebuttals_as_of_9.10.2018.pdf
https://www.commerce.gov/sites/commerce.gov/files/media/files/20
18/232_bis_guide_for_surrebuttals_as_of_9.10.2018.pdf
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Section 232 Exclusion Process
Summary
üConsider using the Section 232 exclusion process,
but do your homework first
üCarefully research past exclusion requests that may
relate to the steel products of interest to your
company
üConfirm that you have the correct HTS code and
product description, including all details on steel
chemistry and specifications required by BIS
üMonitor the Section 232 websites to look for
rulings and potential objections
üBe on the lookout for process changes and new
country exemptions or quotas
16

3. Section 301 Update
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A fundamental realignment of U.S.
trade and national security policy
regarding China is underway
• Multiple but interrelated concerns:
• China’s trade and national security policies
• Erosion of the U.S. defense-industrial base
• Trade deficits
• Re-prioritizing U.S. manufacturing
• Foreign availability of technologies previously
unique to U.S. forces
• Section 301 investigations are one of the Trump
Administration’s most important “go-to” tools to
address these issues
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Background on Section 301
• In August 2017, President Trump launched an
investigation into Chinese trade practices that are
responsible for expropriating the intellectual
property of U.S. firms.
• The investigation is premised upon Section 301 of
the Trade Act of 1974, a statute that gives the
President authority to take all appropriate action,
including retaliatory action, to get another country
to end a policy or practice which violates
international trade agreements or burdens U.S.
commerce.
19
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Background on Section 301
(continued)

•At the time the investigation was launched, United
States Trade Representative Robert Lighthizer said
that the WTO is “not equipped” to deal with China’s
industrial and economic policy
•“The sheer scale of their coordinated efforts to
develop their economy, to subsidize, to create
national champions, to force technology transfers,
and to distort markets in China and throughout the
world is a threat to the world trading system that is
unprecedented,” Lighthizer said
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The Section 301 Mechanism
• Authorizes the President to take all appropriate action,
including retaliation, to obtain the removal of any act, policy, or
practice of a foreign government that violates an international
trade agreement or is unjustified, unreasonable, or
discriminatory, and that burdens or restricts U.S. commerce.
• Section 301 cases can be self-initiated by USTR or as the result
of a petition filed by a firm or industry group
• Section 301 was used in the 1980s and 1990s to address trade
frictions with Japan on semiconductors, steel, auto parts, other
sectors
• The last major Section 301 actions were over 20 years ago and
involved sectors like autos (Korea) and beef and dairy products
(Canada, EU)

• Section 301 permits USTR to develop a flexible set of trade and
investment measures designed to bring maximum pressure on
U.S. trading partners to alter their discriminatory trade and
investment practices
23

Results of the Section 301 Investigation
1. USTR has imposed additional tariffs on imports of
products “supported by China’s unfair industrial
policy.”
• These are intended to be mainly products of the industries targeted for
promotion under China’s “Made in China 2025” program

2. USTR has filed a WTO dispute settlement
proceeding against China’s technology licensing
practices
3. The U.S. Treasury Department is leading efforts to
further restrict Chinese investment in U.S.
companies and key technologies
• These efforts are being coordinated under new legislation passed in
August (the Foreign Investment Risk Review Modernization Act (FIRRMA)
and the Export Control Reform Act of 2018)
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Current Status of the Section 301 Tariffs
• Tariffs of 25% on approximately $34 billion worth of
imports on the first U.S. list of imports from China (List 1)
went into effect on July 6, 2018
o Companies have until October 9, 2018 to apply to USTR for
product-specific exclusions from the List 1 tariffs

• An additional round of 25% tariffs on another $16 billion in
imports (List 2) went into effect on August 23, 2018
o A separate product exclusion process will be established soon
for the products on this list

• Tariffs of 25% or 10% are expected soon on another $200
billion worth of imports (List 3)
o USTR is currently in the process of deciding which products will
remain on this List 3 and the level of tariffs that will apply

• President Trump has threatened to place 25% tariffs on a
fourth set of imports (totaling approximately $267 billion)
if China continues to retaliate for the U.S. actions
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In response to the Section 301 case,
China is taking a carrot and stick approach
• China has issued its own lists of U.S. products that will
be subject to 25% duties when imported into China if
the U.S. list goes into effect
• China is also considering options to restrict key U.S.
industries and investments in China in an effort to
pressure the United States to withdraw or modify the
Section 301 measures
o For example, the delay in Chinese antitrust approval of an
acquisition by U.S. company Qualcomm was reportedly
linked to these efforts

• At the same time, China has floated proposals to open
some sectors, such as autos, to new foreign
investment
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4. Looking Ahead to 2019
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Additional Changes to the Section
232 Tariffs on Steel
• The United States is in the midst of trade negotiations that
may lift Section 232 tariffs on steel imports from some
countries
• A goal of the current U.S.-EU trade negotiations is to seek a
lifting of Section 232 tariffs, possibly in exchange for the EU
agreeing to quotas or voluntary export restraints
• Similar negotiations have begun with India
• A successful NAFTA renegotiation (or bilateral U.S.-Mexico
agreement) would result in the lifting of Section 232 tariffs
on one or both NAFTA trading partners
• The United States continues to use Section 232 tariffs on
steel to try to gain leverage with Japan on possible future
trade negotiations
• By contrast, Section 232 tariffs on steel from countries
viewed as national security or foreign policy threats (e.g.,
Turkey, China, Russia) are likely to stay in place or increase
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New Section 232 Tariffs on
Imported Autos and Auto Parts
• In May 2018, President Trump ordered that the
Commerce Department (BIS) initiate an investigation of
automobiles and auto parts under Section 232
• The scope of the investigation is broad, potentially
involving not only imports of finished vehicles, but also
imported auto parts and components as well as military
vehicles
• The investigation could result in tariffs or quotas, or
both
• BIS must issue its final report to the president by
February 2019
• South Korea and Mexico would likely be exempt from
any tariffs
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Changes to Section 301 Tariffs
• Over the next 6-12 months, USTR will be in the
process of continuing to implement the List 1, 2,
and 3 Section 301 tariffs and ruling on product
exclusion requests
• USTR may also impose additional tariffs on virtually
all imports from China if China continues to
retaliate or does not move quickly in trade
negotiations
• China will continue to be the focus of Section 301
tariffs, but the same statute could also be deployed
against Russia, Turkey, and trade in certain sectors
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A New NAFTA?
• At the end of August, USTR announced a
handshake agreement with Mexico to revise the
current NAFTA
• Since then, Canada and the United States have
been engaged in negotiations that could lead to all
three countries adopting a new NAFTA agreement
• The new agreement is likely to include new
requirements for trade in automobiles and auto
parts between the NAFTA countries
• It would also likely lead to the lifting of Section 232
tariffs on steel and aluminum imports from Canada
and Mexico, in exchange for quotas or voluntary
export restraints
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Continued Active Use of Trade
Remedy (AD/CVD) Laws
• Since 2016, various domestic industries have filed a
record number of antidumping and countervailing duty
petitions seeking to impose duties on a wide range of
imported products
• This includes at least 20 new cases so far in 2018 alone
• Adjustments to the antidumping and countervailing
duty laws and implementing regulations have made it
generally easier for U.S.-based manufacturers to
demonstrate that a domestic industry is injured by
unfairly-trade imports
• It remains to be seen how the Section 232 and Section
301 tariffs will impact new AD/CVD actions going
forward
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New Trade Agreement
Negotiations
• The United States has a growing list of active trade
negotiations
• These include trade talks with the EU, India, the
Philippines, and Kenya
• USTR is likely to continue to push for new trade
negotiations with Japan and other key trading
partners
• All of these trade negotiations are likely to occur on
a bilateral basis
33

Nate Bolin

James Wilson

Partner

ABMA Legal Counsel

Drinker Biddle & Reath LLP

Webster, Chamberlain & Bean LLP

1500 K Street N.W.

1747 Pennsylvania Ave. N.W.

Washington, D.C. 20005

Suite 1000

(202) 230-5888

Washington, D.C. 20006

Nate.Bolin@dbr.com

(202) 688-3531

www.dbr.com

jwilson@wc-b.com
http://www.wc-b.com/index.php

