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CORPORATE DISCLOSURE STATEMENT 

Plaintiff-Appellant Association of New Jersey Rifle & Pistol Clubs, Inc. has 

no parent corporation, and no publicly held corporation owns its stock. No publicly 

held corporation that is not a party to this proceeding has a financial interest in this 

proceeding’s outcome.  
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STATEMENT REGARDING ORAL ARGUMENT 

 Plaintiffs-Appellants (“Plaintiffs”) respectfully request oral argument. The 

Court is not bound by its earlier decision in this case because this appeal arises in a 

different procedural posture with a different standard of review, and reconsideration 

is necessary to prevent clear error and manifest injustice. Counsel’s responses to 

inquiries from the Court may aid the Court in its resolution of the important 

constitutional issues raised by this appeal. See Fed. R. App. P. 34(a)(1). 
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INTRODUCTION 

 The State of New Jersey amended its laws to criminalize possession of 

ammunition magazines capable of holding more than ten rounds. These magazines 

are common items, kept for lawful purposes by millions of law-abiding, responsible 

citizens. Under Supreme Court precedent, New Jersey’s ban is unconstitutional. 

 While this Court previously reviewed the denial of Plaintiffs’ 2018 motion for 

preliminary injunction, those rulings are not binding on this appeal; the burdens and 

presumptions for reviewing a summary judgment ruling are different from the 

burdens and presumptions for reviewing a preliminary injunction ruling. As 

explained more fully below, when the proper test—the Supreme Court’s text, 

history, and tradition test—is applied to the undisputed facts of this case, the only 

result can be that the ban is unconstitutional under the Second Amendment.1  

 The challenged ban also offends the Fifth and Fourteenth Amendments. New 

Jersey requires those who lawfully possessed magazines with a capacity of more 

than ten rounds to sell those magazines, turn them over to the government, or destroy 

them. This is a paradigmatic taking under the Fifth Amendment, for which no 

                                                 
1 Furthermore, the Supreme Court recently heard argument in a Second Amendment 
challenge, New York State Rifle & Pistol Association v. City of New York, No. 18-
280. Counsel anticipates the Court’s opinion in that case will reinforce the standard 
of review to be used in Second Amendment challenges. Plaintiffs have asked this 
Court to briefly stay this case until the Supreme Court issues its opinion in New York 
State Rifle & Pistol Association. (Doc. 003113401851). This Court has not yet ruled 
on Plaintiffs’ motion, and Plaintiffs renew it here. 
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compensation was given. Finally, the ban exempts all retired law-enforcement 

officers from its sweep, regardless of whether those officers have any training, or 

even familiarity, with the banned magazines. Similarly situated law-abiding, 

responsible citizens, who have varying degrees of experience and training just like 

retired law-enforcement officers, are treated differently in violation of the Equal 

Protection clause of the Fourteenth Amendment. 

 For all these reasons, the challenged ban cannot stand. 

JURISDICTIONAL STATEMENT 

The United States District Court for the District of New Jersey had subject-

matter jurisdiction over this lawsuit under 28 U.S.C. § 1331 because Plaintiffs’ facial 

challenge to New Jersey’s ban on magazines capable of holding more than ten 

rounds of ammunition arises under the Second, Fifth, and Fourteenth Amendments 

to the United States Constitution. See JA. 44. Plaintiffs include law-abiding, 

responsible citizens who seek to exercise their fundamental right to acquire and keep 

the banned magazines for lawful purposes like self-defense. The district court 

entered summary judgment in favor of Defendants Attorney General of New Jersey; 

Superintendent of the New Jersey State Police; Thomas Williver, in his official 

capacity as Chief of Police of the Chester Police Department; and James B. 

O’Connor, in his official capacity as Chief of Police of the Lyndhurst Police 

Department (“Defendants”) and denied Plaintiffs’ cross-motion for summary 
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judgment on August 19, 2019. JA. 2–3. Plaintiffs timely noticed this appeal on 

September 17, 2019. JA. 1. This Court has jurisdiction under 28 U.S.C. § 1291 

because this appeal is from a final judgment that disposes all parties’ claims. 

STANDARD OF REVIEW 

 “This Court exercises de novo review over a district court’s grant of summary 

judgment,” Foehl v. United States, 238 F.3d 474, 477 (3d Cir. 2001), applying “the 

same test as the district court should have applied initially,” Lawrence v. Nat’l 

Westminster Bank N.J., 98 F.3d 61, 65 (3d Cir. 1996). Summary judgment is 

appropriate only where “the movant shows that there is no genuine dispute as to any 

material fact and the movant is entitled to judgment as a matter of law.” Fed. R. Civ. 

P. 56(a). Material facts are those “that might affect the outcome of the suit under the 

governing law,” and a dispute is genuine “if the evidence is such that a reasonable 

jury could return a verdict for the nonmoving party.” Anderson v. Liberty Lobby, 

Inc., 477 U.S. 242, 248 (1986). When reviewing the district court’s grant of 

summary judgment, the Court must “view the facts in the light most favorable to the 

party against whom summary judgment was entered.” Foehl, 238 F.3d at 477. In 

reviewing the district court’s grant of a motion for summary judgment, the Court 

must draw all reasonable inferences in favor of the nonmoving party. See Liberty 

Lobby, 477 U.S. at 255.  
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STATEMENT OF THE ISSUES PRESENTED FOR REVIEW 

1. The Second Amendment prohibits banning arms that are typically possessed by 

law-abiding, responsible citizens for lawful purposes. New Jersey bans 

ammunition magazines that are typically possessed for lawful purposes, 

including self-defense, hunting, and target shooting. Is New Jersey’s ban 

unconstitutional under the Second Amendment? 

2. The Fifth Amendment Takings Clause prohibits depriving citizens of their 

private property without just compensation. Without offering any compensation, 

New Jersey’s magazine ban requires citizens to surrender, transfer, or 

permanently alter their property to comply with the ban. Is New Jersey’s ban 

unconstitutional under the Fifth Amendment Takings Clause? 

3. The Fourteenth Amendment Equal Protection Clause prohibits treating similarly 

situated people differently without a constitutionally adequate justification. New 

Jersey’s magazine ban exempts retired law-enforcement officers but applies to 

other similarly situated citizens, including retired members of the armed forces. 

Is New Jersey’s ban unconstitutional under the Fourteenth Amendment Equal 

Protection Clause? 
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STATEMENT OF RELATED CASES AND PROCEEDINGS 

 This Court previously decided an appeal in this case from the district court’s 

denial of a preliminary injunction. See Ass’n of N.J. Rifle and Pistol Clubs, Inc. v. 

Att’y Gen. N.J., 910 F.3d 106 (3d Cir. 2018) (affirming the district court’s decision).  

 The United States District Court for the Southern District of California 

recently decided a similar issue, holding that California’s ban on magazines capable 

of holding more than ten rounds is unconstitutional under the Second and Fifth 

Amendments. Duncan v. Becerra, 366 F. Supp. 3d 1131 (S.D. Cal. 2019). That case 

is currently pending appeal in the United States Court of Appeals for the Ninth 

Circuit. See Duncan, et al. v. Becerra, No. 19-55376. Earlier this year, the United 

States Court of Appeals for the First Circuit reached the opposite conclusion on the 

Second Amendment issue. Worman v. Healey, 922 F.3d 26 (1st Cir. 2019). The 

Worman plaintiffs petitioned the Supreme Court of the United States to grant a writ 

of certiorari; that petition is currently pending. Worman, et al. v. Healey, et al., No. 

19-404 (2019). 

 The Supreme Court recently heard argument in a Second Amendment 

challenge, New York State Rifle & Pistol Association v. City of New York, No. 18-

280. While this case does not involve the constitutionality of a ban on magazines 

capable of holding more than ten rounds, counsel anticipate the Court will reinforce 

the standard of review to be used in Second Amendment challenges.    
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STATEMENT OF THE CASE 

I. Factual Background  

A. New Jersey bans standard-capacity magazines that are capable of 
holding more than ten rounds of ammunition. 

For thirty years, New Jersey defined and banned “large capacity” magazines 

that are “capable of holding more than 15 rounds” of ammunition. N.J.S.A. §§ 

2C:39-1(y), 2C:39-3(j). In 2018, the New Jersey legislature passed Assembly Bill 

No. 2761 (“Act A2761”), which arbitrarily redefines “large capacity” magazines as 

those capable of holding more than ten rounds of ammunition. Act A2761 § 1(y), 

codified at N.J.S.A. § 2C:39-1(y). Nearly all the magazines redefined and banned as 

“large capacity” are the type of standard-capacity magazines routinely sold and used 

with ordinary firearms purchased and possessed by millions of law-abiding, 

responsible Americans. 

Governor Philip Murphy signed Act A2761 into law on June 13, 2018. New 

Jersey citizens who lawfully possessed the banned magazines had until December 

13, 2018, to comply with the new ban by surrendering their banned arms to the 

government, transferring them to another owner, destroying them, or permanently 

altering them so that they no longer fall within the scope of the ban. Act A2761 §§ 

4(c), 5, codified at N.J.S.A. § 2C:39-19(a)–(c). Failure to comply with the ban results 

in criminal penalties. See N.J.S.A. § 2C:39-17 (Editors’ Notes). The ban exempts 

retired law-enforcement officers, see Act A2761 § 2, codified at N.J.S.A. § 2C:39-
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17, but not law-abiding, responsible New Jersey citizens, including retired members 

of the armed forces. 

B. The banned magazines are typically possessed by law-abiding, 
responsible citizens for lawful purposes like self-defense, and there is 
no longstanding history of their regulation.  

 
 This Court has already found that the banned magazines are “typically 

possessed by law-abiding citizens for hunting, pest-control, and occasionally self-

defense, . . . and there is no longstanding history of [their] regulation.” Ass’n of N.J. 

Rifle & Pistol Clubs, 910 F.3d at 116.  

 This finding was correct. Americans own approximately 60 million 

magazines capable of holding more than ten rounds of ammunition. See Gary Kleck, 

 How Many Large Capacity Magazines (LCMs) Are Possessed By Americans?, 

SSRN (2018), https://goo.gl/XFYkpc. These magazines come standard on some of 

the most popular handguns and rifles sold in the United States. See JA. 486–525. 

They are legal under federal law and under the laws of 42 states. GIFFORDS LAW 

CENTER, SUMMARY OF STATE LAW (2018) (entries for New Jersey and 

Vermont not yet updated); Caetano v. Massachusetts, 

136 S. Ct. 1027, 1032–33 (2016) (Alito, J., concurring) (noting that stun guns are 

“widely owned and accepted as a legitimate means of self-defense” because 

“hundreds of thousands of [them] have been sold” and they are legal in 45 states). 
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 The banned magazines are typically possessed by Americans for a variety of 

lawful purposes, including recreational and competitive target shooting, home 

defense, collecting, and hunting. JA 544; see also Duncan, 366 F. Supp. 3d at 1134 

(recounting situations in which law-abiding citizens defending themselves with 

firearms needed more than ten rounds of ammunition). The sheer number of these 

magazines confirms that they are typically possessed for lawful purposes: “Common 

sense tells us that the small percentage of the population who are violent gun 

criminals is not remotely large enough to explain the massive market for magazines 

of more than ten rounds.” David B. Kopel, The History of Firearm Magazines and 

Magazine Prohibitions, 78 Alb. L. Rev. 849, 871 (2015); see also Friedman v. City 

of Highland Park, 784 F.3d 406, 416 (7th Cir. 2015) (Manion, J., dissenting) (“The 

fact that a statistically significant number of Americans use … large-size magazines 

demonstrates ipso facto that they are used for lawful purposes.”). 

 The banned magazines are necessary for self-defense because they decrease 

the risk of running out of ammunition before repelling a criminal attack. Law-

abiding victims rarely have a spare magazine available in a self-defense situation 

because of surprise, noise, multiple assailants, lighting conditions, nervousness, and 

fatigue. See Roland W. Ouelette, Management of Aggressive Behavior Instructor 

Manual at 23 (2006). Criminals, by contrast, are not subject to these stresses because 

they plan their attack in advance and often execute their attack in concert with others. 
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See U.S. Bureau of Justice Statistics, Criminal Victimization in the United States, 

2008 Statistical Tables tbl. 37 (2010) (nearly 20% of the violent crimes involve 

multiple offenders). While the magazine ban does little to affect criminals’ 

effectiveness, magazine bans like New Jersey’s diminish victims’ ability to defend 

themselves.  

 The magazine ban not only increases the risk to public-safety, it also lacks 

historical tradition. Ass’n of N.J. Rifle & Pistol Clubs, 910 F.3d at 116–17. 

“Magazines of more than ten rounds are older than the United States,” yet “[a]t the 

time the Second Amendment was adopted, there were no laws restricting 

ammunition capacity.” Kopel, supra, at 851, 864. The same was true “by the time 

ratification of the Fourteenth Amendment was completed in 1868,” and by then the 

banned magazines “were in common use.” Id. at 869.  

C. Plaintiffs include law-abiding, responsible citizens who seek to 
exercise their fundamental right to acquire and keep the banned 
magazines. 

 
The Association of New Jersey Rifle & Pistol Clubs, Inc. (“ANJRPC”) is a 

non-profit membership organization that was incorporated in the State of New Jersey 

in 1936. JA. 31. ANJRPC represents the interests of law-abiding, responsible firearm 

and magazine owners who wish to use their firearms and magazines for lawful 

purposes like self-defense, hunting, and target shooting. JA. 31–32. Plaintiff Ellman 

is a law-abiding, responsible citizen who has training and experience with the 
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banned magazines and is a member of ANJRPC. JA. 380. Plaintiff Ellman and 

members of ANJRPC wish to purchase or otherwise acquire magazines banned by 

New Jersey but have refrained from doing so because of the threat of prosecution. 

JA 381–82. 

II. Procedural History  

Plaintiffs challenge New Jersey’s magazine ban under the Second, Fifth, and 

Fourteenth Amendments to the United States Constitution. JA. 44. Plaintiffs allege 

that the ban violates the Second Amendment because it bans an entire class of arms 

that are typically possessed by law-abiding, responsible citizens for lawful purposes 

like self-defense. JA. 41–42. Plaintiffs also allege that the ban violates the Fifth 

Amendment Takings Clause because it deprives people of private property without 

just compensation (JA. 42–43) and the Fourteenth Amendment Equal Protection 

Clause because it draws impermissible distinctions between similarly situated 

people (JA. 43–44). 

Plaintiffs moved for a preliminary injunction shortly after filing suit. JA. 13. 

At that time, New Jersey citizens had less than six months to choose between 

exercising their constitutional rights and complying with the ban. See JA. 13. The 

district court denied the preliminary injunction. JA. 21. This Court affirmed the 

district court’s denial of a preliminary injunction, “constru[ing] everything in favor 

of the government.” Ass’n of N.J. Rifle & Pistol Clubs, 910 F.3d at 130 (Bibas, J., 
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dissenting). Judge Bibas dissented from the Court’s earlier opinion affirming denial 

of a preliminary injunction on Plaintiffs’ Second Amendment claim because the 

Court “treat[ed] the Second Amendment differently” than “other enumerated rights” 

by effectively subjecting Plaintiffs’ challenge to rational-basis review—an approach 

categorically foreclosed by the Supreme Court in District of Columbia v. Heller, 554 

U.S. 570 (2008). Id. at 126 (Bibas, J., dissenting). 

The district court separately granted Defendants’ Motion for Summary 

Judgment and denied summary judgment in favor of Plaintiffs, holding that “binding 

Third Circuit precedent” precluded the entry of judgment in Plaintiffs’ favor. JA. 8–

9. The district court also denied Plaintiffs’ request for a stay of these proceedings 

pending the United States Supreme Court’s decision in New York State Rifle & Pistol 

Ass’n v. City of New York, 139 S. Ct. 939 (2019) (granting certiorari). JA. 3, 7. 

Plaintiffs timely noticed this appeal. JA. 1. Before briefing began, Defendants 

moved this Court to summarily affirm the district court’s order granting summary 

judgment in their favor, arguing that the earlier panel decision resolved all legal and 

factual issues in this case. (Doc. 003113382422). The motion was fully briefed, and 

this Court declined Defendants’ request for summary affirmance. (Doc. 

003113408052). Plaintiffs moved this Court to briefly stay this proceeding pending 

the Supreme Court’s resolution of New York State Rifle & Pistol Ass’n v. City of 
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New York, No. 18-280. (Doc. 003113401851). This Court has not yet ruled on that 

motion, and Plaintiffs renew it here. 

SUMMARY OF THE ARGUMENT 

 Because Plaintiffs appeal the entry of summary judgment, this Court should 

review this appeal de novo, disregarding the earlier panel’s affirmance of a denial of 

a preliminary injunction. The earlier panel reviewed the denial of a preliminary 

injunction for an abuse of discretion, drawing all inferences in Defendants’ favor. 

This Court, by contrast, reviews de novo the district court’s entry of summary 

judgment, drawing all reasonable inferences in Plaintiffs’ favor. In addition, the 

earlier panel decision is clearly erroneous to the extent that it upheld a ban on 

standard-capacity magazines that it determined are typically possessed by law-

abiding, responsible citizens and do not have a longstanding history of regulation. 

The earlier panel’s holding should be disregarded to prevent manifest injustice. The 

Court should review Plaintiffs’ challenge like any other summary judgment appeal. 

 New Jersey’s magazine ban should be struck down because it violates three 

constitutional provisions. The ban violates the Second Amendment because it 

deprives law-abiding, responsible citizens of their right to own and possess standard-

capacity magazines that are typically possessed for lawful purposes like self-

defense. The ban violates the Fifth Amendment Takings Clause because it requires 

citizens to relinquish, destroy, or permanently alter their private property without 
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providing any compensation. And the ban violates the Fourteenth Amendment Equal 

Protection Clause because it draws impermissible distinctions between similarly 

situated people: retired law-enforcement officers are exempt while ordinary law-

abiding citizens, including retired members of the armed forces, are not exempt.  

ARGUMENT 

I. The Court is not bound by the earlier panel’s decision because this appeal 
arises in a different procedural posture, and reconsideration is necessary 
to prevent clear error and manifest injustice.  

 
 The district court incorrectly concluded that this Court’s earlier panel decision 

“resolve[d] all legal issues” and was “binding Third Circuit precedent.” JA. 8–9. 

Two well-established exceptions to the law-of-the-case doctrine preclude this 

Court’s earlier decision from binding this panel. First, the earlier panel applied a 

standard of review inapplicable here. See ACLU v. Mukasey, 534 F.3d 181, 192 (3d 

Cir. 2008). Second, the prior panel decision is clearly erroneous and should be 

disregarded to prevent manifest injustice. See id. at 188. 

 The earlier panel decision is not binding because this appeal arises in a 

different procedural context. The earlier panel decision reviewed the denial of 

Plaintiffs’ request for a preliminary injunction, so the Court was bound to draw all 

factual inferences in Defendants’ favor and review the decision for abuse of 

discretion. Ass’n of N.J. Rifle and Pistol Clubs, Inc., 910 F.3d at 114 (“The ultimate 

decision to grant or deny the injunction is reviewed for abuse of discretion.”); but 
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see id. at 130 (Bibas, J., dissenting) (noting that the majority “construe[d] [the 

evidence] in favor of the government, effectively flipping the burden onto the 

challengers”). In the prior appeal, the Court drew inferences in favor of Defendants 

with respect to both the government’s purported interests and the utility (or supposed 

lack thereof) of the banned magazines in self-defense, both central issues in the 

Court’s analysis. Id. at 120 (drawing inferences related to reloading time and the 

theoretical ability of a victim of a gun crime to escape during reloading in favor of 

Defendants’ arguments despite no evidence), 122 (stating that “the record does not 

show that LCMs are well-suited or safe for self-defense” while simultaneously citing 

to record evidence that shows that the banned magazines are safe and effective for 

self-defense, but dismissing it in a footnote and without any analysis); see also id. at 

131-132 (Bibas, J., dissenting) (describing in detail the inferences the prior panel 

drew in favor of Defendants). 

This appeal requires an entirely different analysis. This Court must now draw 

all factual inferences in Plaintiffs’ favor and review de novo the district court’s entry 

of summary judgment. See, e.g., Foehl, 238 F.3d at 477. The Court cannot substitute 

its earlier deferential decision for the plenary review that is now required. See ACLU, 

534 F.3d at 192. 

 The earlier panel decision should also be disregarded to prevent clear error 

and manifest injustice. See In re City of Philadelphia Litig., 158 F.3d 711, 720–21 
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(3d Cir. 1998). In Philadelphia Litigation, the Court faced a similar situation and 

determined that its task in the second appeal was “to evaluate th[e] prior 

determination solely for clear error.” Id. at 720. The Court evaluated the merits “to 

the degree necessary to determine whether the prior panel’s decision was clearly 

wrong.” Id. at 721.  

As explained infra, at 17–21, the earlier panel in this case was clearly wrong 

to the extent it upheld a law that infringes upon a fundamental constitutional right. 

The earlier panel’s decision will work a manifest injustice by allowing New Jersey 

to enforce an unconstitutional ban and deprive law-abiding, responsible citizens of 

their right to keep and bear arms typically used for lawful purposes like self-

defense.2 

 For these reasons, the Court is not bound by the earlier panel’s decision in this 

case but should consider anew the substantive briefing and evaluate de novo the 

district court’s entry of summary judgment in favor of Defendants. 

  

                                                 
2 A party is not required to petition the United States Supreme Court for certiorari 
review following the court of appeals’ decision on a preliminary injunction. See Ash 
v. Baker, 392 F. Supp. 368, 369 (E.D. Pa. 1975) (“The prior litigation resulted in a 
denial of a preliminary injunction, affirmation of said denial on appeal, grant of a 
motion for summary judgment . . . , reversal of summary judgment on appeal, and 
grant of certiorari by the Supreme Court.”). If this Court refuses to hear this appeal 
de novo on the merits, it would preempt Supreme Court procedure by effectively 
requiring parties to petition the Supreme Court for certiorari review following the 
grant or denial of a preliminary injunction. 



 

16 

 

II. New Jersey’s magazine ban violates the Second, Fifth, and Fourteenth 
Amendments to the United States Constitution. 

 
New Jersey’s magazine ban should be struck down because it violates three 

separate and independent constitutional provisions. The ban thereby infringes the 

fundamental rights of all law-abiding, responsible New Jersey citizens and should 

be struck down.  

A. New Jersey’s magazine ban violates the Second Amendment because 
it bans the acquisition and possession of constitutionally protected 
arms by law-abiding, responsible citizens.  

 
1. New Jersey’s magazine ban violates the Second Amendment under 

Supreme Court precedent because it is inconsistent with the Second 
Amendment’s text, history, and tradition.  

The Supreme Court has reviewed three Second Amendment challenges since 

2008 and—on each occasion—applied the text, history, and tradition standard to 

conclude that the Second Amendment protects the right of law-abiding, responsible 

citizens to choose, acquire, and possess bearable arms that are typically possessed 

for lawful purposes. Heller, 554 U.S. at 636; McDonald v. City of Chicago, 561 U.S. 

742, 790–91 (2010); Caetano, 136 S. Ct. at 1027–28.3 This trio of cases 

                                                 
3 Counsel anticipates that the Supreme Court will reinforce this standard of review 
for a fourth time in the pending New York Pistol & Rifle Association v. City of New 
York case. In any event, this Court would be prudent to stay this case until New York 
Pistol & Rifle Association is decided to avoid issuing a decision inconsistent with 
imminent Supreme Court precedent.  
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demonstrates that a ban of firearms typically possessed for lawful purposes, like the 

banned magazines, is a policy choice that is “off the table.” Heller, 554 U.S. at 636.  

In Heller, the Supreme Court struck down a ban on the possession of handguns 

and operable long guns, which included within its sweep many popular 

semiautomatic firearms. 554 U.S. at 574, 629–36. In doing so, the Court extensively 

analyzed the Second Amendment’s text, history, and tradition to conclude “that the 

Second Amendment confer[s] an individual right to keep and bear arms,” id. at 595, 

which “extends, prima facie, to all instruments that constitute bearable arms,” id. at 

582, and categorically protects the possession of firearms that are “typically 

possessed by law-abiding citizens for lawful purposes,” id. at 625, 627. The Court 

determined that the District of Columbia’s firearm ban was inconsistent with the 

text, history, and tradition of the Second Amendment because it prohibited “an entire 

class of arms” typically possessed by law-abiding, responsible citizens for lawful 

purposes, including self-defense. Id. at 628–29. The Court reached its conclusion 

notwithstanding evidence that handgun violence presents a serious problem in the 

United States, id. at 634–35, and that other firearms may be available to the 

plaintiffs, id. at 629.  

Because a ban on protected arms conflicts with the Second Amendment’s text, 

history, and tradition, it is per se unconstitutional. Id. at 629. Heller expressly 

rejected interest balancing as a means to resolve Second Amendment challenges. Id. 
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at 634–35. “Constitutional rights [like the Second Amendment right] are enshrined 

with the scope they were understood to have when the people adopted them, whether 

or not future legislatures or . . . future judges think that scope [is] too broad.” Id. In 

other words, “[t]he very enumeration of the right takes out of the hands of the 

government . . . the power to decide on a case-by-case basis whether the right is 

really worth insisting upon.” Id. at 634 (emphasis in original). The Second 

Amendment “is the very product of an interest balancing by the people” at the time 

it was enacted, id. at 635 (emphasis omitted), and it “elevates above all other interests 

the right of law-abiding, responsible citizens to use arms in defense of hearth and 

home,” id. Under Heller, a ban on bearable arms that are typically possessed for 

lawful purposes is an impermissible policy choice that must be struck down. Id. at 

636. 

Two years later, the Court held that the Second Amendment applies to the 

States by incorporation through the Fourteenth Amendment Due Process Clause 

because “the right to keep and bear arms [is] among those fundamental rights 

necessary to our system of ordered liberty.” McDonald v. City of Chicago, Ill., 561 

U.S. 742, 778 (2010). McDonald confirmed that Heller’s text, history, and tradition 

standard is the only proper standard for evaluating the constitutionality of firearm 

bans. Id. at 767–68. The Court again rejected interest balancing as the appropriate 

paradigm for evaluating Second Amendment challenges. Id. at 785. In doing so, the 
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Court struck down two municipal handgun bans, confirming that any ban on 

bearable arms that are typically possessed for lawful purposes is per se 

unconstitutional. See id. at 791. 

Six years later, the Court again confirmed Heller’s standard and holding. In 

Caetano, the Massachusetts Supreme Judicial Court had rejected Heller’s standard 

to uphold Massachusetts’ ban on the possession of stun guns. 136 S. Ct. at 1027–28. 

For the third time in as many cases, the Supreme Court used the text, history, and 

tradition standard and reiterated that this standard governs cases involving a total 

ban of bearable arms. See id. at 1028. Again, the Court did not apply or approve of 

any form of interest balancing. The Massachusetts Supreme Judicial Court later 

followed Caetano’s instruction and faithfully applied Heller’s standard to conclude 

that the “absolute prohibition . . . against the civilian possession of stun guns is in 

violation of the Second Amendment.” Ramirez v. Commonwealth, 479 Mass. 331, 

343, 94 N.E.3d 809, 819 (2018). The court recognized that “the possession of stun 

guns may be regulated, but not absolutely banned” because any such ban “is 

inconsistent with the Second Amendment and is therefore unconstitutional.” Id. at 

338, 815.  

 McDonald and Caetano are significant for two reasons. First, the Court 

affirmed and reaffirmed Heller’s text, history, and tradition standard as the only 

standard for evaluating the constitutionality of bans like New Jersey’s. See 
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McDonald, 561 U.S. at 767–68; Caetano, 136 S. Ct. at 1028. Second, the Court 

affirmed and reaffirmed the principle that bans of bearable arms typically possessed 

for lawful purposes like self-defense are per se unconstitutional—a means-end 

scrutiny analysis is neither necessary nor proper. 

This Court should follow Supreme Court precedent by applying the text, 

history, and tradition standard set forth and applied in Heller, McDonald, and 

Caetano. Under this standard, New Jersey’s ban on magazines capable of holding 

more than ten rounds of ammunition is unconstitutional because these magazines are 

typically possessed for lawful purposes like self-defense. New Jersey’s ban is 

inconsistent with the text, history, and tradition of the Second Amendment because 

there is no longstanding tradition of regulating these protected arms. See infra, at 10. 

This ends the inquiry. New Jersey’s ban is inconsistent with the Second 

Amendment’s text, history, and tradition and must be struck down.4  

  

                                                 
4 It is undisputed that magazines are “arms” within the meaning of the Second 
Amendment. Ass’n of N.J. Rifle & Pistol Clubs, 910 F.3d at 116 (“[T]he question is 
whether a magazine is an arm under the Second Amendment. The answer is yes.”). 
“[W]ithout bullets, the right to bear arms would be meaningless. A regulation 
eliminating a person’s ability to obtain or use ammunition could thereby make it 
impossible to use firearms for their core purpose.” Jackson v. City & Cty. of San 
Francisco, 746 F.3d 953, 967 (9th Cir. 2014). 
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2. Alternatively, New Jersey’s magazine ban violates the Second 
Amendment under this Court’s two-step framework because it fails 
constitutional muster under any of the standards of scrutiny 
applied to enumerated constitutional rights. 

Though inconsistent with Heller’s clear standard, this Court has applied a 

“two-step framework” to evaluate laws that burden conduct protected by the Second 

Amendment. Ass’n of N.J. Rifle & Pistol Clubs, 910 F.3d at 116. Under this 

framework, the Court first determines whether the regulation at issue “imposes a 

burden on conduct falling within the scope of the Second Amendment’s guarantee.” 

United States v. Marzzarella, 614 F.3d 85, 89 (3d Cir. 2010). To make this 

determination, the Court considers whether the prohibited items are “typically 

possessed by law-abiding citizens for lawful purposes.” Ass’n of N.J. Rifle & Pistol 

Clubs, 910 F.3d at 116.  

As previously noted, the banned magazines are typically possessed by law-

abiding citizens for lawful purposes. See infra, at 8–10; see also Ass’n of N.J. Rifle 

& Pistol Clubs, 910 F.3d at 116. These magazines are owned by millions and are 

useful for lawful purposes such as “hunting, pest-control, and [] self-defense.” Ass’n 

of N.J. Rifle & Pistol Clubs, 910 F.3d at 116. The banned magazines fall within the 

Second Amendment’s scope. 

At the second step, the Court “evaluate[s] the law under some form of means-

end scrutiny.” Ass’n of N.J. Rifle & Pistol Clubs, 910 F.3d at 116. “If the law passes 

muster under that standard, it is constitutional. If it fails, it is invalid.” Id. Although 
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the Supreme Court is clear that a ban of protected arms, like the banned magazines, 

“fail[s] constitutional muster” “[u]nder any of the standards of scrutiny . . . applied 

to enumerated constitutional rights,” see Heller, 554 U.S. at 628, strict scrutiny is 

the only standard appropriate to analyze a magazine ban, Duncan, 366 F. Supp. 3d 

at 1158. Laws that “impinge[] upon a fundamental right explicitly or implicitly 

protected by the Constitution” require “strict judicial scrutiny.” San Antonio Ind. 

Sch. Dist. v. Rodriguez, 411 U.S. 1, 17 (1973). The right to keep and bear arms is 

indisputably fundamental. McDonald, 561 U.S. at 768, 778 (the right to keep and 

bear arms is enumerated in the constitutional text and was counted “among those 

fundamental rights necessary to our system of ordered liberty” by “those who drafted 

and ratified the Bill of Rights”). New Jersey’s ban is unconstitutional under strict 

scrutiny because a ban is not the narrowest means possible to achieve whatever 

interest the State is trying to promote. 

Although Heller rejected intermediate scrutiny as an appropriate level of 

scrutiny to evaluate a ban on protected arms, New Jersey’s ban also fails under this 

level of scrutiny.5 Intermediate scrutiny requires that a law impacting a fundamental 

right be narrowly tailored to serve a substantial government interest. McCullen v. 

                                                 
5 In Heller’s dissent, Justice Breyer proposed an interest balancing test premised 
upon a case applying intermediate scrutiny. See Heller, 554 U.S. at 690 (Breyer, J., 
dissenting) (citing Turner Broad. Sys., Inc. v. F.C.C., 520 U.S. 180, 195–96 (1997)). 
The majority rejected Justice Breyer’s proposed test and when it did so, it rejected 
intermediate scrutiny as a standard for reviewing a ban of protected arms. 
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Coakley, 573 U.S. 464, 486 (2014); Turner Broad. Sys., Inc. v. F.C.C., 512 U.S. 622, 

662 (1994). The State must demonstrate that the ban does not “burden substantially 

more [protected conduct] than is necessary to further that interest.” Turner Broad. 

Sys., Inc. v. F.C.C., 520 U.S. 180, 213–214 (1997). “The burden of justification is 

demanding and it rests entirely on the State.” United States v. Virginia, 518 U.S. 

515, 533 (1996). The state cannot “get away with shoddy data or reasoning.” City of 

Los Angeles v. Alameda Books, Inc., 535 U.S. 425, 438 (2005) (plurality). 

New Jersey’s ban is not sufficiently tailored to further the state’s interest in 

public safety because an absolute ban on the possession of bearable arms is not 

tailored, much less “narrowly tailored.” See McCullen, 573 U.S. at 486. By its terms, 

New Jersey’s ban addresses far more than the criminal misuse of firearms; it reaches 

into the homes of law-abiding, responsible citizens who wish to protect themselves 

and their homes. Heller rejected the use of firearm violence to justify a ban on 

firearms that are typically possessed for lawful purposes. See 554 U.S. at 636. The 

government may not regulate the secondary effects of constitutionally protected 

conduct by forbidding the conduct itself. E.g., Edenfield v. Fane, 507 U.S. 761, 771–

77 (1993) (holding that a state cannot impose a ban on solicitations by public 

accountants on the ground that solicitations “create[] the dangers of fraud, 

overreaching, or compromised independence”); see also Ashcroft v. Free Speech 
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Coal., 535 U.S. 234, 245 (2002) (holding that “[t]he prospect of crime . . . does not 

justify laws suppressing protected speech”). 

In any event, New Jersey’s ban is not substantially related to furthering the 

state’s interest in public safety because New Jersey cannot prove that its “restriction 

will in fact alleviate” its public safety concerns. Lorillard Tobacco Co. v. Reilly, 533 

U.S. 525, 555 (2001). The record is devoid of a causal relationship between New 

Jersey’s interest and the ban. This lack of evidence cannot justify New Jersey’s 

massive intrusion on the rights of law-abiding, responsible citizens. 

B. New Jersey’s magazine ban violates the Fifth Amendment Takings 
Clause because it is an unconstitutional taking of private property 
without just compensation.  

 
The Fifth Amendment provides that “private property [shall not] be taken for 

public use, without just compensation.” “While it confirms the State’s authority to 

confiscate private property, the text of the Fifth Amendment imposes [a] condition[] 

on the exercise of such authority: . . . ‘just compensation’ must be paid to the 

owner.” Brown v. Legal Found. of Washington, 538 U.S. 216, 231–32 (2003).  

It is undisputed that magazines are personal property and therefore within the 

confines of the Takings Clause. See Horne v. Dep’t of Agric., 135 S. Ct. 2419, 2425–

26 (2015) (“Nothing in the text or history of the Takings Clause, or our precedents, 

suggests that the rule is any different when it comes to appropriation of personal 

property.”). Personal property, like ammunition magazines, can be “taken” within 
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the meaning of the Fifth Amendment in one of two ways. A “physical taking” occurs 

when the government appropriates or otherwise physically dispossesses an owner of 

his property. Lingle v. Chevron USA, Inc., 544 U.S. 528, 537 (2005). A “regulatory 

taking” occurs when the government regulates the use of that property in a manner 

that “is tantamount to a direct appropriation or ouster.” Id.; see also Horne, 135 S. 

Ct. at 2427.  

Act A2761 is a physical taking because it dispossesses New Jersey citizens of 

their property. See Tahoe-Sierra Pres. Council, Inc. v. Tahor Reg’l Planning 

Agency, 535 U.S. 302, 324 n.19 (2002). Citizens have three options to avoid criminal 

penalties, the first of which is to surrender their ammunition magazines to the 

government. See N.J.S.A. § 2C:39-19(c). This “direct government appropriation . . . 

of private property” is a “paradigmatic taking requiring just compensation.” Lingle, 

544 U.S. at 537; see also Horne, 135 S. Ct. 2428. 

Citizens unwilling to surrender their magazines may transfer them to “any 

person or firm lawfully entitled to own or possess that . . . magazine.” N.J.S.A. § 

2C:39-19(a). This is also a taking because the government is dispossessing a 

property owner of his property even though the property goes to a third party. See, 

e.g., Loretto v. Teleprompter Manhattan CATV Corp., 458 U.S. 419, 432 n.9 (1982). 

A taking occurred in Kelo v. City of New London, for example, even though owners 
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of the condemned parcels had the option of selling to a private entity. 545 U.S. 469, 

475 (2005).  

Citizens unwilling to surrender or transfer their magazines may “[r]ender the 

. . . magazine[s] inoperable” or permanently alter them to accept ten rounds or fewer. 

N.J.S.A. § 2C:39-19(b). This is also a taking; the government cannot escape its Fifth 

Amendment obligation to provide just compensation when it requires owners to 

modify their property. In Horne, for example, raisin growers could have “plant[ed] 

different crops” or “[sold] their raisin-variety grapes as table grapes or for use in 

juice or wine.” 135 S. Ct. at 2430 (quotation marks omitted). And, in Loretto, the 

owner could have converted her building into something other than an apartment 

complex. 458 U.S. at 439 n.17. Nonetheless, these were takings, and New Jersey’s 

ban is a taking, too.  

 Act A2761 fares no better when analyzed as a regulatory taking, which occurs 

when the government requires an individual to sell, destroy, or alter their property, 

Yancey v. United States, 915 F.2d 1534, 1540 (Fed. Cir. 1990), or when the 

government interferes with a property owner’s reasonable, investment-backed 

expectations, Murr v. Wisconsin, 137 S. Ct. 1933, 1945 (2017). Property owners “do 

not expect their property, real or personal, to be actually occupied or taken away.” 

Horne, 135 S. Ct. at 2427; see also Duncan, 265 F. Supp. 3d at 1138. Nor do they 

expect to be forced to sell, destroy, or alter property. Yancey, 915 F.2d at 1540. 
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 Here, there can be no doubt that owners of the now-banned magazines have 

been required to sell, alter, or destroy their property. Owners of these magazines 

cannot keep their magazines unless they permanently alter them and decrease their 

utility by reducing ammunition capacity from the original, standard amount to an 

arbitrary number chosen by the government. This is a paradigmatic regulatory taking 

that requires compensation. Id.; see also Duncan v. Becerra, 265 F. Supp. 3d 1106, 

1138 (S.D. Cal. 2017).  

 Because New Jersey’s magazine ban is a taking, the State “has a categorical 

duty to compensate the former owner.” Tahoe-Sierra, 535 U.S. at 322. New Jersey 

fails to do so. Instead, New Jersey’s ban strips law-abiding, responsible citizens of 

their private property without just compensation. The ban is unconstitutional, and 

the district court’s judgment should be reversed.  

C. New Jersey’s magazine ban violates the Fourteenth Amendment 
Equal Protection Clause because it draws impermissible distinctions 
between similarly situated people.  

 
The Equal Protection Clause of the Fourteenth Amendment provides: “No 

State shall . . . deny to any person within its jurisdiction the equal protection of the 

law.” This is “essentially a direction that all persons similarly situated should be 

treated alike.” City of Cleburne v. Cleburne Living Ctr., 473 U.S. 432, 439 (1985). 

Because similarly situated people must be treated equally, a state can violate the 

Equal Protection Clause by drawing impermissible distinctions, even if the state 



 

28 

 

would otherwise have the power to enact the statute at issue. In other words, even if 

Act A2761 were constitutional under the Second and Fifth Amendments (and it is 

not), it must nonetheless survive constitutional scrutiny under the Equal Protection 

Clause.  

“Classifications . . . affecting fundamental rights are given the most exacting 

scrutiny.” Clark v. Jeter, 486 U.S. 456, 461 (1988) (citations omitted). “[T]he right 

to keep and bear arms [is] among those fundamental rights necessary to our system 

of ordered liberty,” McDonald, 561 U.S. at 778, and magazines capable of holding 

more than ten rounds are fully protected by the Second Amendment, see supra, at 

17–21. Because Act A2761 “establishes . . . classification[s] that implicate[] 

fundamental rights[,] . . . [it] must meet strict scrutiny analysis,” Tolchin v. Supreme 

Court of N.J., 111 F.3d 1099, 1114 (3d Cir. 1997), and it must be “narrowly tailored 

to serve a compelling state interest,” Pemberthy v. Beyer, 19 F.3d 857, 870 n.18 (3d 

Cir. 1994) (quotation marks omitted). 

But the classifications drawn by Act A2761 are unconstitutional even under 

the more lenient intermediate-scrutiny test. Under intermediate scrutiny, Defendants 

must show “at least that the [challenged] classification serves important 

governmental objectives and that the discriminatory means employed are 

substantially related to the achievement of those objectives.” United States v. 

Virginia, 518 U.S. 515, 533 (1996) (alteration in original) (quotation marks omitted). 
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“The burden of justification is demanding,” “rests entirely on the State,” and must 

be “exceedingly persuasive.” Id.  

Act A2761 exempts retired law-enforcement officers from the magazine ban. 

In doing so, it distinguishes between retired law-enforcement officers (who are 

exempt from the ban) and law-abiding, responsible citizens of New Jersey, including 

retired members of the armed forces (who are not). These groups are similarly 

situated in all relevant respects other than the classification at issue, see Melrose, 

Inc. v. City of Pittsburgh, 613 F.3d 380, 394 (3d Cir. 2010), but are treated differently 

by Defendants. 

 This distinction cannot survive review because it is not “substantially related 

to the achievement of” the State’s interest in public safety—let alone narrowly 

tailored to achieve that interest. See Virginia, 518 U.S. at 533. Banning magazines 

capable of holding more than ten rounds does not advance the State’s interest in 

public safety; rather, it detracts from that interest by giving would-be criminals an 

advantage over their prospective victims. Permitting some, but not all, law-abiding, 

responsible citizens to possess these magazines does not address the purported 

interest in public safety. As the Ninth Circuit held when reviewing a similar equal-

protection challenge under the less demanding rational-basis review, exempting 

retired police officers from a general firearm prohibition “bears no reasonable 

relationship to the stated legislative purpose” of the prohibition. Silveira v. Lockyer, 
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312 F.3d 1052, 1091 (9th Cir. 2002) (subsequent history omitted). “Rather, the 

retired officers exception arbitrarily and unreasonably affords a privilege to one 

group of individuals that is denied to others, including plaintiffs.” Id. For that reason, 

the Ninth Circuit held that the exemption fails even rational-basis review. See id. 

 The distinction between veterans of the police force and law-abiding, 

responsible citizens cannot be justified. Veterans of the police force and law-abiding, 

responsible citizens are similarly situated for all relevant purposes with respect to 

the possession of the banned magazines. Both groups are made up of individuals 

with a wide range of training and expertise on the banned magazines. The Act does 

not distinguish between those with and without training on the banned magazines, 

and it does not require retired law-enforcement officers to have any training on the 

banned magazines before they are exempted from the possessory ban. See Act 

A2761 § 2, codified at N.J.S.A. § 2C:39-17. Id. Thus, the universe of retired law-

enforcement officers includes those with extensive training on the banned magazines 

and those without any such training. Law-abiding, responsible citizens likewise may 

or may not have extensive training or expertise on the banned magazines. By 

exempting all retired law-enforcement officers, the Act has drawn impermissible 

distinctions between similarly situated groups, in violation of the Constitution. 
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 The ban’s exception for retired police officers fails the equal-protection 

analysis and must be invalidated on its face. The judgment of the district court should 

be reversed.  

CONCLUSION 

For the foregoing reasons, Plaintiffs respectfully request that, after this Court 

stays this appeal pending the Supreme Court’s decision in New York State Pistol & 

Rifle Association v. City of New York, this Court reverse the judgment of the district 

court and declare that New Jersey’s ban on ammunition magazines capable of 

holding more than ten rounds facially violates the Second, Fifth, and Fourteenth 

Amendments to the United States Constitution. Plaintiffs also request a permanent 

injunction preventing Defendants, their employees, and their agents from enforcing 

New Jersey’s magazine ban and any implementing regulations. 
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