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IN THE CIRCUIT COURT OF PULASKI COUNTY, ARKANSAS
_____________ DIVISION
M. SCOTT FOSTER;
MIKE WRIGHT;
DANNY BOYETT;
JAY YOUNG; and
MICHAEL DANIELS
V.

PLAINTIFFS
CASE NO. 60cv-18-_________

DATASCOUT, LLC

DEFENDANT

CLASS ACTION COMPLAINT
Plaintiffs, by their attorneys, Mitchell, Williams, Selig, Gates & Woodyard, P.L.L.C., for
their Class Action Complaint, state:
I. PARTIES
1.

M. Scott Foster is a citizen of Arkansas who resides in Saline County. Mr. Foster

is a professional surveyor licensed by the State of Arkansas and an elected, volunteer board
member of Arkansas Society of Professional Surveyors, Inc. (“ASPS”), a 50-plus year old
Arkansas non-profit corporation dedicated to serving the public interest and advancing the
profession of surveying.
2.

Mike Wright is a citizen of Arkansas who resides in Benton County. Mr. Wright

is a professional surveyor licensed by the State of Arkansas and an elected, volunteer board
member of ASPS.
3.

Danny Boyett is a citizen of Arkansas who resides in Garland County. Mr. Boyett

is a professional surveyor licensed by the State of Arkansas and an elected, volunteer board
member of ASPS.

4.

Jay Young is a citizen of Arkansas who resides in Washington County. Mr.

Young is a professional surveyor licensed by the State of Arkansas and an elected, volunteer
board member of ASPS.
5.

Michael Daniels is a citizen of Arkansas who resides in Craighead County. Mr.

Daniels is a professional surveyor licensed by the State of Arkansas and an elected, volunteer
board member of ASPS.
6.

DataScout, LLC (“DataScout”) is an Arkansas limited liability company that, at

all times relevant to the events giving rise to this action, had its principal office in Little Rock,
Pulaski County, Arkansas at 14 Office Park Drive, Suite 100.
7.

Upon information and belief, DataScout hosts a webpage, www.actdatascout.com,

at which it makes available for a fee certain information and documents related to real property
located in Arkansas.
II. JURISDICTION AND VENUE
8.

This Court has subject matter jurisdiction over this action pursuant to Ark. Code

Ann. § 16-13-201.
9.

The relief that Plaintiffs seek in this action arises out of the same transaction or

occurrence which causes to exist a substantial number of questions of law or material fact
common to all Plaintiffs.
10.

The questions of law or material fact in this action that are common to all

Plaintiffs will predominate over individual questions of law or material fact that may pertain to
each Plaintiff. Likewise, this action as filed can be maintained more efficiently and economically
for all parties than if prosecuted in separate actions by each Plaintiff.
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11.

The interest of justice supports the joinder of the parties as Plaintiffs in this one

(1) civil action.
12.

Venue is proper in this Court pursuant to Ark. Code Ann. § 16-60-101(a)(1) – (2)

and (c).
III. FACTS
13.

At all times since land surveyors were licensed by the State of Arkansas, they

regularly have been retained by customers to prepare for the customer’s and their benefit plats or
surveys of real property located in Arkansas.
14.

In accordance with that required of them by Ark. Code Ann. § 17-48-106(a) lest

they commit a criminal offense, professional surveyors licensed by the State of Arkansas,
including all of the Plaintiffs, on dates between September 1, 2007, and June 30, 2015, filed
certain of their plats or surveys with the State Surveyor of Arkansas (“State Surveyor”).
15.

At all times between September 1, 2007, and June 30, 2015, and according to

Ark. Code Ann. § 17-48-106(b), the sole statutory purpose of the filing of plats or surveys with
the State Surveyor was “to identify the person or persons who made the plat and survey and
placed the survey markers [depicted in them] . . . .”
16.

Effective July 1, 2015, Ark. Code Ann. § 17-48-106(a) was amended such that

plats and surveys mandated by it to be filed by licensed surveyors were no longer to be filed with
the State Surveyor, but instead were to be filed with Arkansas’ Division of Land Surveys, a
division of the Arkansas Geographic Information Systems Office (“AGISO”).
17.

In accordance with that required of them by Ark. Code Ann. § 17-48-106(a) lest

they commit a criminal offense, professional surveyors licensed by the State of Arkansas,
including all of the Plaintiffs, have, since July 1, 2015, filed certain of their plats or surveys with
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the State of Arkansas’ Division of Land Surveys, a division of the Arkansas Geographic
Information Systems Office (“AGISO”).
18.

At all times since July 1, 2015, and according to Ark. Code Ann. § 17-48-106(b),

the sole statutory purpose of the filing of plats or surveys with the AGISO has been “to identify
the person or persons who made the plat and survey and placed the survey markers [depicted in
them] . . . .”
19.

Upon information and belief, as of December 1, 2018, approximately 200,000

plats or surveys prepared by professional surveyors then licensed by the State of Arkansas,
including those prepared by Plaintiffs, have been filed with either the State Surveyor or AGISO
in accordance with Ark. Code Ann. § 17-48-106 and all of those filings were in the possession of
AGISO.
20.

On or about December 5, 2018, and on presently unknown additional possible

dates within three years prior to the filing of this action, AGISO delivered to DataScout in
Pulaski County all surveys or plats in AGISO’s possession that were prepared, signed and sealed
by professional surveyors then licensed by the State of Arkansas, including Plaintiffs, and filed
with either the State Surveyor or AGISO since September 1, 2007, in accordance with Ark. Code
Ann. § 17-48-106, believed to number approximately 200,000 (“Proprietary Surveys”).
21.

Upon information and belief, the Proprietary Surveys delivered by AGISO to

DataScout in Pulaski County were not redacted by AGISO to only “identify the person or
persons who made the plat and survey and placed [any] survey markers.” Instead, the Proprietary
Surveys delivered to DataScout revealed all graphic work product and written descriptions of the
professional surveyors who prepared, signed, and sealed them.
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22.

Plaintiffs, on behalf of themselves and the class members they seek to represent,

claim a right of possession to the Proprietary Surveys they signed and sealed.
23.

Upon information and belief, AGISO did not have the permission of any

professional surveyor licensed by the State of Arkansas to deliver any of the Proprietary Surveys
to DataScout.
24.

Upon information and belief, none of the Proprietary Surveys were prepared for

the benefit of DataScout.
25.

Upon information and belief, none of the Proprietary Surveys were owned by

DataScout, but instead they were owned by professional surveyors licensed by the State of
Arkansas.
26.

Upon information and belief, none of the Proprietary Surveys were intended for

the benefit of DataScout, but instead they were all intended to benefit the surveyors who
prepared them, the customers of the surveyors who prepared them, or both of them.
27.

Upon information and belief, DataScout intends to utilize the Proprietary Surveys

as part of the products it sells to its customers for a profit.
IV. CLAIMS FOR RELIEF
COUNT I – REPLEVIN
ARK. CODE ANN. § 18-60-801 ET SEQ.
28.

The factual allegations contained in the preceding paragraphs are adopted,

realleged, and incorporated by reference as if set forth word for word herein.
29.

DataScout is in possession of the Proprietary Surveys that it obtained on or about

December 5, 2018, or on unknown prior dates within three years of the filing of this action.
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30.

DataScout enjoys no legal right to possess the Proprietary Surveys prepared,

signed and sealed by Plaintiffs or by members of the proposed class, and instead Plaintiffs and
the members of the proposed class enjoy a right to possess them.
31.

An Order of Delivery should be issued requiring DataScout to deliver to Plaintiffs

the following:
Surveys or plats prepared, signed, and sealed by individuals, filed by them since
September 1, 2007, in accordance with Ark. Code Ann. § 17-48-106, and received
by Defendant from the State of Arkansas’ Division of Land Surveys, a division of
the Arkansas Geographic Information Systems Office on or about December 5,
2018, and on presently unknown additional possible dates within three years prior
to the filing of this action, in either their electronic or printed form (“the Personal
Property”).
32.

There is a genuine danger that the Personal Property sought in this action will be

removed from Arkansas, damaged, concealed, duplicated, or otherwise jeopardized.
33.

Plaintiffs seek the immediate delivery of the Personal Property and thus will seek

to proceed in accordance with Ark. Code Ann. §§ 16-60-808 and 809 at the time they file this
action. In furtherance thereof, attached hereto as Exhibit 1 is an affidavit of Plaintiff Foster on
behalf of himself and his co-Plaintiffs.

COUNT II – ALTERNATIVELY, COMMON LAW DETINUE
34.

The factual allegations contained in the preceding paragraphs are adopted,

realleged, and incorporated by reference as if set forth word for word herein.
35.

DataScout is in possession of the Personal Property that it obtained on or about

December 5, 2018, or on unknown prior dates within three years of the filing of this action.
36.

DataScout enjoys no legal right to possess the Personal Property, and instead

Plaintiffs and the members of the proposed class enjoy a right to possess it.
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37.

Plaintiffs seek a trial by jury and Judgment awarding possession of the Personal

Property to Plaintiffs and the class members they seek to represent.
CLASS ALLEGATIONS
38.

In this Complaint, Plaintiffs propose to represent the following defined class:

All individuals whose signed and sealed surveys or plats are among the
Proprietary Surveys delivered to DataScout by AGISO.
(the “Proposed Class”).
39.

The Proposed Class is believed to number in excess of 500 members and thus

joinder of all of its members as party plaintiffs is impracticable.
40.

Plaintiffs themselves fall within and would be members of the Proposed Class, the

claims Plaintiffs assert are typical of the claims of the members of the Proposed Class, and
Plaintiffs are prepared to represent the members of the Proposed Class fairly, adequately, and
zealously and to engage able legal counsel to do likewise.
41.

Undersigned counsel will fairly, adequately, and zealously represent the members

of the Proposed Class.
42.

Because the Proprietary Surveys were all filed with either the State Surveyor or

AGISO in accordance with and for the sole statutory purpose contained in Ark. Code Ann. § 1748-106, questions of law and fact common to the Proposed Class exist, including those alleged in
paragraphs 22 – 37 above. These questions of law and fact common to the members of the
Proposed Class predominate over any questions affecting only individual members of the
Proposed Class and class action treatment of this case is superior to other available methods for
the fair and efficient adjudication of this controversy.
43.

Plaintiffs seek no monetary recovery from DataScout at this time, but only a

return of the Proprietary Surveys.
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WHEREFORE, Plaintiffs pray for entry of an Order of Delivery commanding DataScout
to deliver to Plaintiffs the Personal Property, in electronic or paper forms, alternatively for a
Judgment awarding them and the class for possession of the Personal Property, for an injunction
against DataScout’s use or sharing of the Personal Property pending a final adjudication of this
action, and for all other just and proper relief to which they may be entitled.

/s/ John Keeling Baker
John Keeling Baker, Ark. Bar No. 97024
MITCHELL, WILLIAMS, SELIG,
GATES & WOODYARD, P.L.L.C.
425 West Capitol Avenue, Suite 1800
Little Rock, AR 72201
Phone: 501-688-8800
Fax: 501-688-8807
jbaker@mwlaw.com
Attorneys for Plaintiffs
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IN THE CIRCUIT COURT OF PULASKI COUNTY, ARKANSAS
M. SCOTT FOSTER ET AL.

PLAINTIFFS

V.

DATASCOUT, LLC

DEFENDANT

AFFIDAVIT OF REPLEVIN
AND IN SUPPORT OF MOTION FOR CLASS CERTIFICATION
I, M. Scott Foster, hereby state under oath as follows:
1.

Iam over the age of 18 years.

2.

I am submitting this affidavit on behalf of myself and on behalf of my fellow board

members of the Arkansas Society of Professional Surveyors who join me as Plaintiffs and who have
given me their permission to speak on their behalf.
3.

The property claimed in the Complaint that my fellow plaintiffs and I have filed in

this action is described in particular as follows:
Surveys or plats prepared, signed, and sealed by individuals, filed by them since
September 1, 2007, in accordance with Ark. Code Ann. § 17-48-106, and received by
Defendant from the State of Arkansas’ Division of Land Surveys, a division of the
Arkansas Geographic Information Systems Office on or about December 5, 2018, and
on presently unknown additional possible dates within three years prior to the filing
of this action, in either their electronic or printed form (“the Personal Property”).
4.

The actual value of the Personal Property cannot be quantified because each survey

has unique, proprietary value based on its subject matter. To the extent a value of each survey that
comprises the Personal Property is required, each has an estimated average value of $500.00 and thus
an estimated value of the Personal Property, believed to number approximately 200,000, is
$100,000,000.00. Presently, Plaintiffs seek no monetary recovery from Defendant for its detention
of the Personal Property, but instead only seek its return so that it can be destroyed.
5.

Plaintiffs and the class they seek to represent, own, or have a special interest in, the

Personal Property as they created it for their own benefit and for the benefit of their customers who
requested its preparation, and they are entitled to the immediate possession of the Personal Property.

EXHIBIT

1

6.

The Personal Property is wrongfully detained by Defendant based upon, to the best of

my knowledge, information, and belief, its apparent, but mistaken belief, that it is a public record to
which it is entitled to possess.
7.

The Personal Property has not been taken for a tax or fine against Plaintiffs or the

class they seek to represent, or under any order or judgment of a court against them, or seized under
an execution or attachment against their property. Only in the last 10 days have Plaintiffs discovered
the unauthorized delivery of the Personal Property to DataScout.
8.

Plaintiffs’ causes of action have accrued within three (3) years.

9.

There are over 500 professional surveyors currently licensed by the State of

Arkansas, and the Personal Property contains the signed and sealed surveys of hundreds of them, and
potentially thousands of them, including mine and my co-plaintiffs’.
10.

I and my fellow co-Plaintiffs will represent the members of the Proposed Class fairly,

adequately, and zealously and we have engaged able legal counsel to do likewise.

Biographical

information of our attorney, John Keeling Baker, is attached hereto as Exhibit A.
FURTHER AFFIANT SAYETH NOT.

M. SCOTT FOSTER
ACKNOWLEDGEMENT
STATE OF ARKANSAS
COUNTY OF HfJa^
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On this the
av of December, 2018, before me, a Notary Public, personally appeared
M. Scott Foster, who acknowledged himself to be an authorized representative of all Plaintiffs, and
such executed the foregoing instrument for the consideration and purposes therein mentioned and set

John Keeling Baker
Member

Email:

jbaker@mwlaw.com

Phone:

(501) 688.8850

Fax:

(501) 918.7850

John Keeling Baker has over 20 years of experience in successfully trying and appealing a variety of

Practice Areas
Litigation

business tort, contract, real estate, taxation, and class action suits before state and federal trial
courts, Arkansas appellate courts, and the Eighth Circuit Court of Appeals in St. Louis, Missouri.

Banking Litigation

Experience

Business Disputes



Secured trial court judgment on behalf of regional hospital successfully exempting seven real

Class Action Defense

estate parcels from ad valorem taxation following trial in North Arkansas Regional Medical

Complex Commercial Litigation

Center et al. v. Hardesty, Boone County Circuit; Case No. 05CV-17-275.

Real Estate Litigation
Trust and Estate Litigation



Successfully defeated attempted intervention by class member objecting to approved class
settlement in Wartick v. USAA, 2017 Ark. App. 329 (2017).

Tax Controversy and Litigation


Served as federal court-appointed liaison counsel for European litigants in federal court
multidistrict litigation in In Re Genetically Modified Rice Litigation, MDL 1811 (E.D. Mo.).

Education
University of Arkansas School of Law



Successfully defeated attacks on general election ballot access for Saline County, Arkansas
voters on alcohol sale issue in Our Community, Our Dollars v. Bullock, 2014 Ark. 457 (Ark.

J.D. - (1996)

2014).

Saint Louis University
B.A. - (1994)



Successfully secured dismissal of class allegations in nationwide consumer electronic goods
class complaint against client in Jarrett v. Sanyo Mfg. Corp., 4:12-CV-00739-SWW (E.D. Ark.).



Bar Admissions

Successfully secured six figure monetary judgments for client against former employees sued
for breach of fiduciary duty and embezzlement in Helena Chemical Company v. Skinner et al.,
4:11-cv-00691-BRW (E.D. Ark.).

Arkansas


Successfully defeated attacks upon trial court’s approval of nationwide class settlement of
250,000 insureds Hunter v. Runyan, 2011 Ark. 43 (2011).

EXHIBIT

A
1



Successfully secured reversal of federal court’s denial of remand of state court action in Usery
v. Anadarko Petroleum Corp., 606 F.3d 1017 (8th Cir. 2010).



Successfully obtained dismissal by summary judgment of Franchise Practices Act claim and

Arkansas - Texas - MitchellWilliamsLaw.com

John Keeling Baker

Member

three remaining causes of action brought against client by former agent in Gunn v. Farmers
Insurance Exchange, 2010 Ark. 434 (Ark. 2010).


Successfully defeated motion to certify class action sought by municipal bondholders against
client in Mittry v. BancorpSouth Bank, 360 Ark. 249 (2005).



Successfully obtained dismissal by summary judgment of three distinct causes of action
brought against client by customer in Slusser v. Monsanto Company, Inc., 198 S.W.3d 106
(Ark. 2004).



Successfully obtained summary judgment on declaratory judgment relief and dismissal of
specific performance of contract counterclaim in Dev. & Constr. Mgmt. v. City of N. Little Rock,
119 S.W.3d 77 (Ark. Ct. App. 2003).



Served as state court-appointed Special Circuit Court Judge for Arkansas’ Sixth Judicial District
(Pulaski and Perry Counties).



Successfully obtained a precedent-setting federal court injunction for client against U.S.
Secretary of Health and Human Services in Pathfinder v. Thompson, 177 F. Supp. 2d 895 (E.D.
Ark. 2001).



Successfully tried breach of contract action and defeated appellate attacks on six figure
judgment obtained for client in First Fin. Bank v. Mazzio’s Corp., 2001 WL 219389 (8th Cir.
2001).



Successfully defeated motion to certify class action sought by home buyers against client in
Winkler v. Superior Financial Corp., 4:01-CV-00851-SWW (E.D. Ark.).



Successfully obtained a favorable first impression ruling for client under Arkansas Freedom of
Information Act in Kristen Inv. Props., LLC v. Faulkner County Waterworks, 32 S.W.3d 60 (Ark.
Ct. App. 2000).



Successfully obtained dismissal by summary judgment of Americans with Disabilities Act claim
brought against client in Land v. Baptist Med. Ctr.,164 F.3d 423 (8th Cir. 1999).

Professional Recognition


The Best Lawyers in America©: Commercial Litigation (2009-2019)



The Best Lawyers in America© : Litigation-Real Estate, and Litigation and Controversy-Tax
(2011-2019)



Chambers USA: Ranked for General Commercial Litigation in Arkansas (2017-2018)



Chambers USA: Litigation: General Commercial in Arkansas (2007-2015)



Mid-South Super Lawyers Rising Star: (2011)



Mid-South Super Lawyers: (2013-2018)



Benchmark Litigation - Future Star - Arkansas (2013-2015)



Arkansas Business, “Forty Under Forty" (2009)
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John Keeling Baker

Member



Arkansas Democrat-Gazette “High Profile” feature (2006)



Graduate, Leadership Greater Little Rock, Class XVII



Martindale-Hubbell peer review rating: AV® Preeminent™



First Place Winner and “Outstanding Oralist” Award Recipient, University of Arkansas’ Moot
Court Prize Competition before United States Supreme Court Associate Justice Ruth Bader
Ginsburg, Chief Judge Richard Arnold, Eighth Circuit Court of Appeals, Judge Morris Arnold,
Eighth Circuit Court of Appeals (1996)

Involvement


Member, Pulaski County Bar Association



Member, Arkansas Bar Association



Member, Eighth Circuit Bar Association



Court-Appointed Member, Arkansas Supreme Court Committee on Civil Practice



Member, Federation of Defense and Corporate Counsel



Board Member, Pulaski County Historical Society



Member, United States Supreme Court Historical Society



Member, Sedona Conference



Member, Sedona Conference Working Group 1, Federal Rule 45 Brainstorming Team and
Drafting Team



Member, Past President, Quapaw Quarter Association, Inc.



Co-Founder, Past President and Member, Tree Streets, Inc.



Member, Board Member and Treasurer, Arkansas Urban Forestry Council, Inc.



Past President and Board Member, Camp Aldersgate, Inc.



Past Secretary and Board Member, Camp Aldersgate Foundation, Inc.



Co-Founder and Board Member, Great Southern Stone Skipping Championships, Inc.



Member, Past Board Member and Past Secretary/Treasurer, St. Thomas More Society of
Arkansas, Inc.
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