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INTRODUCTION 

The Associated Subcontractors of Massachusetts, Inc. (the “Association”)1 

submits this amicus brief to assist the Appeals Court understand: (a) the 

circumstances surrounding the construction industry’s historical need for a legal 

mechanism to ensure the prompt payment of subcontractor invoices in the private 

sector, (b) the legislative history of the Massachusetts Prompt Pay Statute (M.G.L. 

c. 149 §29E) (the “Statute”), and (c) the Statute’s impact upon the 

Commonwealth’s construction community. We conclude with a suggestion on how 

the Statute may be applied evenhandedly in order to balance the need to maintain 

the flow of construction funds while addressing the Appellants’ concern for the 

Commonwealth’s common law of contracts.  

The instant appeal raises concerns considerably beyond the immediate 

parties involved.  It is therefore the Association’s hope that the within brief will 

assist the Court in its understanding of how the construction industry’s payment 

scheme operated prior to and after the Statute’s adoption.  The Association’s 

objective is to offer the Court a detached and pragmatic view of the Statute’s 

evolution and how it has achieved its objective of “promoting fairness in private 

construction projects”, a phrase coined within the text of the Statute’s preamble.  

 
1 The Association represents over 300 businesses and 25,000 employees 

throughout the Commonwealth. 
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The Association is uniquely qualified to assist the Appeals Court with these 

issues.  Unlike other Massachusetts trade organizations whose constituency 

comprises primarily of contractors and subcontractors in the public domain, the 

Association’s membership represents largely private subcontractors,2 who unlike 

their public counterparts, do not have a robust statutory scheme to ensure 

downstream payment.3   

When deciding the instant Appeal, it is the Association’s intent that the 

Appeals Court will recognize that since its adoption, the Statute solved a 

significant problem in the Commonwealth’s built environment.  By securing 

prompt payment from upstream funding sources, it ensures that those who perform 

the work and pay all costs for labor and materials will be promptly compensated 

without the need to engage in costly legal battles on every project.  Unlike the 

position urged by the Appellant, the Statute is more than just a timing protocol.  By 

legislating that payment be deemed approved following a defined process 

embedded with multiple checks and balances, the Statute provides relief for those 

who need it most.   

 
2 Admittedly, the Association’s constituency does include some subcontractors 

who perform public construction projects. 
3 See M.G.L. c. 30 §§39F, 39G and 39K addressing prompt payment for those who 

work on public construction projects.   



 

 3 

We begin with a summary of the circumstances surrounding the historical 

need for legislative intervention. 

A. Prior to the Statute’s adoption, payments to subcontractors were 
being withheld without any clear or justifiable excuse and without 
the opportunity to address whatever legitimate concerns might be 
at issue. 

The Honorable Bruce Tarr said it best on the Senate floor, when on July 31, 

2010 he remarked that the Statute (then House Bill No. 4721) “… addresses a 

problem that affects the viability of a lot of contractors.  They have been having 

trouble getting compensation in a timely way….As we all try to navigate through 

these hard times, this legislation does make a difference.  This ensures that many, 

many small businesses, subcontractors, will be able to receive prompt payment.”4 

Prior to the Statute’s passage, “getting paid was the No.1 business issue for 

many subcontractors.”5 (Italics added.)  Indeed, in the time leading up to the 

Statute’s adoption, the construction industry suffered from chronic payment delays 

as funding was often “slower than ever”.6   

 
4 State House News Service, Senate Session (11:00 AM-7:55PM) Saturday, July 

31, 2010 (Addendum p. 19).  
5 Transcript from Ms. Monica Lawton’s February 13, 2008 testimony before the 

Massachusetts Joint Committee on Labor & Workforce Development (Addendum 
p. 21).  At the time, Ms. Lawlor was testifying in support of H1789, an earlier 
version of the Statute. 

6 Transcript from Ms. Monica Lawton’s January 27, 2010 testimony before the 
Massachusetts Joint Committee on Labor & Workforce Development (Addendum 
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History shows that subcontractors often “wait[ed] months after their work 

has been completed for payment.”7  Upstream payors who had the money and were 

reluctant to part with it were relying upon obscure excuses (if any) in order to gain 

unfair leverage or to cover up inadequate funding sources.  As a result, many 

projects were improperly being financed with the subcontractors’ overdue 

receivables.   

It is important to note that from an industry perspective, subcontractors are 

responsible for “all of the upfront cost of materials and labor on [construction] 

projects.”8 Subcontractors provide “all of the various services such as steel, 

electrical, drywall and HVAC systems” necessary to construct a building.9  Prompt 

payment for their efforts is thus essential.   

Without an effective Statutory vehicle to ensure that private owners and 

general contractors promptly pay what is due downstream, subcontractors and 

similar vendors find it difficult to meet their payroll, pension and other benefit 

obligations to their workers.  Additionally, requiring the recalcitrant payor to 

certify the reasons why payment is not forthcoming gives unpaid vendors a full 

 
p. 24).  At the time, Ms. Lawlor was testifying in support of H1804, an earlier 
version of the Statute. 

7 State House News Service, August 16, 2010 (Addendum p. 29). 
8 Id. 
9 Id. 
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understanding of what’s at issue so that they may institute a remedy or timely 

challenge such decisions.  

The Statute was a long time coming.  For subcontractors in the 

Commonwealth, the legislation was a “top priority” as many had reduced staffing 

levels or gone out of business altogether.10    The ASM invested five (5) years into 

the legislation’s development.11  Upon its passage, Massachusetts became one of 

30(+) states in the country to adopt similar legislation.12   

B. The Statute was the result of an extensive negotiation between 
numerous industry groups and was intended to provide a fair and 
balanced way to ensure prompt payment of earned funds while 
protecting the interests of all parties. 

Early versions of the Statute were controversial and it was revised no less 

than three times during its gestation.13  Even in the last moments before its passage, 

the Statute was the subject of a “torrent” of lobbying.14  Nevertheless, the final 

version represented a compromise of those involved in the construction of private 

buildings; including the Associated General Contractors of Massachusetts, the 

Massachusetts Building Trades Council, the New England Regional Council of 

 
10 Id. at p. 28. 
11 Mass. Lawyers Weekly August 30, 2010, (2010 WLNR 28973847) (Addendum 

p. 31). 
12 State House News Service, August 16, 2010 (Addendum p. 29). 
13 See Bills H. 1804, H. 4271 and S. 2577. 
14 State House News Service, August 16, 2010 (Addendum p. 28). 
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Carpenters, Cement Masons & Plasterers, and local chapters for sheet metal 

workers, electrical workers, plumbers, pipefitters insulation and asbestos workers, 

ironworkers, brick layers and painters.15 

C. Since its adoption, the Statute has solved an important payment 
problem by establishing strict timing and payment protocols as 
well as remedies for noncompliance.  Diluting its influence will 
return the industry to a time when subcontractors were financing 
projects with their outstanding receivables.  

Given the Statute’s safeguards and the even-handed way it treats all 

stakeholders, it cleared both Houses of the Legislature on July 31, 2010 “with little 

discussion”.16  Consistent with earlier predictions, the Statute has, over the past 12 

years reduced the frequency of “needless litigation”.17  Indeed, to ASM’s 

 
15 Id. at p. 30.  Note that other trade organizations who intend to submit an amicus 

brief on behalf of the Appellant herein, did not participate in the legislative 
process as their constituents are comprised largely of contractors who construct 
public roads, bridges and utilities, not building projects. 

16 Id.  Key Massachusetts legislators supporting the Statute’s passage included 
Rep. David Flynn (House Bill Sponsor), Rep. Cheryl Coakley Rivera (Chair of 
House Labor & Workforce Development Committee), Rep. Vincent Pedone 
(Chair of Committee on Bills in Third Reading), Sen. Thomas McGee (Chair of 
Senate Labor & Workforce Development Committee), Sen. Michael Morrissey 
(Chair of Telecommunications, Utilities and Energy Committee), Sen. Marc 
Pacheco (Senate Bill Sponsor), Sen Bruce Tarr (Asst. Minority Leader) and Sen 
Stephen Tolman (Assistant majority Whip). In addition to Governor Patrick’s 
support, the Statute was likewise supported by Lt. Governor Tim Murray and 
Labor Secretary Joanne Goldstein.) 

17 Mass. Lawyers Weekly August 30, 2010, (2010 WLNR 28973847) (Addendum 
p. 32). 
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knowledge, this dispute represents only the second reported decision in 

Massachusetts involving the Statute.  

D. The Statute does not abrogate the common law of contracts, but 
merely maintains the status quo in order to allow those who 
performed the work to be paid for their efforts while allowing 
those who claim that their contract rights have been violated may 
still seek to enforce those rights in a subsequent forum.  

The Statute’s goal is to simply to keep the payment process moving so that 

monies flow as they should.  The Statute requires upstream project participants to 

approve or expressly reject pay downstream invoices within certain prescribed 

timelines or else the overdue requisition is by operation of law, “deemed 

approved”.   

Appellant argues that by requiring payment, the deemed approved process 

represents an abrogation of well-established common law contract principles.  Not 

so. 

It is true that an upstream stakeholder who fails to comply with the Statute’s 

requirements must make payment.  However, making payment does not, as 

Appellant suggests, eviscerate the payor’s contract rights.  To the contrary, the 

payor’s failure to comply with the Statute merely waives its right to withhold the 

funds pending the ultimate resolution of the dispute.  The payor’s contract rights 
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remain intact as it may still choose to avail itself of the contract’s dispute 

resolution mechanism to enforce them.18   

Consistent with the Trial Court’s decision, the Appellants’ failure to comply 

with the Statute results only in a waiver of their right to withhold funds pending the 

resolution of the underlying dispute.  Appellants’ right to contest and seek a 

remedy to correct defective work or any other alleged downstream performance 

failures are nevertheless left intact.    

It is likewise important to recognize that when a payor does comply with the 

Statute (and whatever other non-conflicting contract terms may apply to the 

invoicing process), it nevertheless retains its right to withhold disputed funds 

pending a subsequent adjudication.   

Appellants’ failure to comply with the Statute simply means that it must pay 

now and wait until a tribunal decides whether such funds should be returned.  A 

small price to pay for Statutory non-compliance when balancing the financial risks 

to those downstream who are relying upon this essential cash flow for survival. 

 
18 Notably, M.G.L. c.149 §29E imposes no restrictions on an aggrieved party’s 

ability to enforce the contract’s dispute procedure.  In fact, Subsection (d) of the 
Statute renders “void and unenforceable”, any contract provision which requires a 
party to delay commencement of the procedure until a date later than 60 days 
after the rejection.  
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CONCLUSION 

Contrary to the Appellants’ position, their failure to comply with the Statute 

does not eviscerate their substantive contract rights.  Their noncompliance merely 

results in a waiver of their right to withhold disputed funds during the pendency of 

this dispute.  Should, following trial, the Appellants be successful in demonstrating 

that the Appellee is not entitled to the funds already paid, their remedy is a 

judgment for amounts previously paid, but for which the Appellee is not legally 

entitled to retain. 

WHEREAS, the Association respectfully requests that this Honorable Court 

deny the appeal of Defendant-Appellants. 

Respectfully submitted, 
Counsel for Amicus Curiae 
The Associated Subcontractors of 
Massachusetts, Inc. 
 
/s/  Joseph A. Barra    
Joseph A. Barra 
(BBO No. 632534) 
Robinson & Cole LLP 
One Boston Place 
Boston, MA 02108-4404 
(617) 557-5901 
jbarra@rc.com 

 

January 18, 2022 
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CORPORATE DISCLOSURE STATEMENT 

Pursuant to Supreme Judicial Court Rule 1:21, the Associated 

Subcontractors of Massachusetts, Inc., the Amicus Curie herein, states that it has 

no parent corporation and no publicly-held corporation holds 10% or more of its 

stock. 
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