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Labor Day 1974

ERISA signed

November 1974-February 1975

Temporary accommodations for BD firms

October 1975

5-part definition adopted
PTE 75-1

Next 35 years

Various legislative/regulatory actions
Some DOL examination activity
Occasional litigation

July 2009

Assistant Secretary Borzi confirmed

October 2010

Fiduciary reproposal issued

September 2011

Fiduciary reproposal withdrawn

Next 3½ years

DOL works on new proposal
Increased DOL examination activity
Continuing politicking

February 2015

President Obama directs DOL to proceed
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Source: WhiteHouse.gov
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 ERISA Plans
 IRC §4975(e) IRAs
 Traditional IRA accounts and annuities
 Roth IRA
 Archer medical savings accounts
 Health savings accounts
 Coverdell education savings accounts

For a direct or indirect fee, a person:
1. Renders advice as to the value of securities or other property, or makes
recommendations as to the advisability of investing in, purchasing or selling
securities or other property

2. On a regular basis
3. Pursuant to a mutual agreement, arrangement or understanding, with the
plan or a plan fiduciary, that
4. The advice will serve as a primary basis for investment decisions with
respect to plan assets, and that

5. The advice will be individualized based on the particular needs of the plan.

Person meets at least one criterion in each column
Service

Status

1. Investment recommendation,
including to take a distribution or
as to the investment of a rollover
2. Asset management
recommendation (e.g. proxy
voting)
3. Valuation of asset in specific
transaction
4. Paid adviser recommendation

1. Admitted fiduciary
2. Provides advice pursuant to a written
or verbal agreement, arrangement or
understanding that the advice is
individualized or specifically directed
to recipient for consideration in
making investment or management
decision

And person/affiliate receives direct/indirect fee in connection with advice
Recommendation = communication that, based on its content, context and
presentation, would reasonably be viewed as a suggestion that the recipient
engage in or refrain from a particular course of action (modeled on FINRA
guidance)

Unavailable if admitted fiduciary
1. Seller’s Carve-Out

2.
3.

Independent
fiduciary

Reps from
plan

Fairly
inform plan

No fee
from plan

≥100 participants

X

X

X

X

≥$100MM

X

X

X

Swap Counterparty
ERISA Plan Platform
a. Market and maintain platform
b. Selection and monitoring
4. Employees of Plan Sponsor

Unavailable if admitted fiduciary
5. Valuation for ESOP or pooled fund, or for
regulatory/SRO reporting/disclosure
6. Investment education

 Reflects DOL’s coordination with SEC and CFTC
 Intended to provide a clear road-map for swap
counterparties to avoid ERISA fiduciary status in arm’s
length transactions with ERISA employee benefit plans
 Addresses commenters’ concerns that the conduct
required for compliance with Dodd-Frank Act’s business
conduct standards could constitute fiduciary investment
advice under ERISA even with plans that are separately
represented by independent fiduciaries not looking to
counterparties for disinterested advice
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Person qualifies for the carve-out if:
1. Plan is represented by a fiduciary independent of the
person
2. Person is a swap dealer, security-based swap dealer,
major swap participant, or major security-based swap
participant
3. Person is not acting as an adviser to the plan in
connection with the transaction
4. Prior to providing any recommendations regarding the
transaction, person obtains independent plan fiduciary’s
representation that it will not rely on the person’s
recommendations
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Carve-out tries to distinguish investment education from
investment advice
In departure from Interpretive Bulletin 96-6, would not be
within scope of carve-out if information or materials
include advice or recommendation as to specific
investment products, specific investment managers, or
value of securities or other property
Applies to:
◦ Plan information (advantages of contributions, distribution
forms, rollovers, etc.)
◦ General investment and retirement information
◦ Asset allocation models
◦ Interactive investment materials (as long as no specific
reference to options available under the plan or IRA)
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 Best Interest Contract Exemption (new)
 Exemption for Principal Transactions in Debt Securities
(new)
 Update of PTE 86-128 exemption for fees to investment
adviser fiduciary for executing securities transaction as
agent
 Update of PTE 75-1 exemption for securities transaction
involving broker dealers and banks
 Update of PTE 84-24 exemption for transactions
involving mutual fund shares or annuity contracts by
insurance agents or brokers
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Standards-based exemption that applies to receipt of
compensation by advisers and their financial institutions
as a result of investment advice provided to Retirement
Investors
Retirement Investors are plan sponsors of ERISA plans
with less than 100 participants, plan participants, and
IRA owners
◦ Designated to dovetail with limitation on scope of
“seller’s carve-out”
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Requires written contract with Retirement Investor where
adviser:

◦ Acknowledges fiduciary status
◦ Commits to basic standards of impartial conduct
◦ Warrants that financial institution has adopted written policies and
procedures designed to mitigate conflicts of interest and ensure
adherence to standards of impartial conduct (which includes not
authorizing compensation or incentive systems that would tend to
encourage recommendations not in the best interest of Retirement
Investor)
◦ Discloses material conflicts of interest (e.g., whether offering proprietary
products or receiving third party payments), and information about fees
(proposed exemption provides a model disclosure form)
◦ Does not include certain prohibited contract provisions



Financial institution must give advance notice to DOL of reliance
on exemption, and report certain data requested by DOL
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Proposed exemption would not apply to futures or
options contract transactions
Proposed exemption would not apply to investment
advice provided as “robo-advice” from website
◦ Look to ERISA section 408(g) exemption instead
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Relief for advisers and their financial institutions to enter
into principal transactions in “debt securities”
Written contract requires adviser to:
◦ Acknowledge fiduciary status
◦ Commit to impartial conduct standards
◦ Warrant adherence to policies and procedures (similar
to BIC Exemption)
Does not apply if the adviser’s financial institution is
issuer or underwriter of the debt securities
Best price execution
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 PTE 86-128 amended to eliminate relief for advice to
IRA owners; instead, must rely on new BIC Exemption
 PTE 75-1 amended to redirect relief for certain nonfiduciary services to ERISA section 408(b)(2) rules and
for commission payments on mutual fund share
transactions to PTE 86-128
 PTE 84-24 amended to eliminate relief for advice to IRA
owners for transactions involving variable annuity
contracts or mutual fund shares; instead must rely on
new BIC Exemption
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 DOL does not have enforcement authority with respect to
fiduciary duties for IRAs, but can define scope of
exemptions for purposes of Code § 4975 (excise tax on
prohibited transactions for self-dealing and third party
payments)
 Investment advice to IRA owners is excluded from carveouts for seller transactions, platform providers, selection
and monitoring assistance
 PTE 86-128 and PTE 84-24 amended to eliminate
application in context of advice to IRA owners
 Instead, advisers to IRA owners are driven to new Best
Interest Contract Exemption, which makes investment
advisers agree to same fiduciary standards as apply under
ERISA and gives IRA owners enforceable rights under the
contracts required for the exemption
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 Close of comment period: July 6, 2015.
 Hearing: Within 30 days after close of the comment
period, with the record open for additional written
comments after the hearing.
 Effective Date: 60 days after publication of final rules.
 Applicability (i.e., compliance) Date: Eight months after
publication of final rules.
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