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Labor Day 1974

ERISA signed

November 1974-February 1975

Temporary accommodations for BD firms

October 1975

5-part definition adopted
PTE 75-1

Next 35 years

Various legislative/regulatory actions
Some DOL examination activity
Occasional litigation

July 2009

Assistant Secretary Borzi confirmed

October 2010

Fiduciary reproposal issued

September 2011

Fiduciary reproposal withdrawn

Next 3 years

DOL works on new proposal
Increased DOL examination activity
Continuing politicking
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Require retirement advisers to put their client’s best interest first, by expanding the types
of retirement investment advice subject to ERISA: The definition of retirement investment
advice has not been meaningfully changed since 1975, despite the dramatic shift in our private
retirement system away from defined benefit plans and into self-directed IRAs and 401(k)s. The
Department’s proposal will update the definition to better match the needs of today’s working and
middle class families. Whether you are an employer trying to design a quality plan for your
workers, a worker starting to save, or a retiree trying to avoid spending down your nest egg too
quickly, you deserve access to quality advice, without fear that financial bias is clouding your
broker’s judgment.
Preserve the ability of working and middle class families to choose different types of
advice: The Department’s proposal will continue to allow private firms to set their own
compensation practices by proposing a new type of exemption from limits on payments creating
conflicts of interest that is more principles-based. This exemption will provide businesses with the
flexibility to adopt practices that work for them and adapt those practices to changes we may not
anticipate, while ensuring that they put their client’s best interest first and disclose any conflicts
that may prevent them from doing so. This fulfills the Department’s public commitment to ensure
that all common forms of compensation, such as commissions and revenue sharing, are still
permitted, whether paid by the client or the investment firm.
Preserve access to retirement education: The Department’s proposal will allow advisers to
continue to provide general education on retirement saving across employer-sponsored plans and
IRAs without triggering fiduciary duties.
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What this means for the industry:



Brokers will be held to a higher standard when dealing with retirement assets:

◦

Under the Investment Advisers’ Act of 1940 (“40 Act”), an investment adviser is
any person who offers advice about buying and selling securities for
compensation.

◦

Investment advisers owe their customers fiduciary-like duties of candor as well
as an affirmative duty to act loyally and in the best interest of the customer.
SEC v. Capital Gains (U.S. 1963).


◦

This duty includes appropriately managing and fully disclosing conflicts of
interest. de Kwiatkowski v. Bear, Stearns & Co., Inc. (2d Cir. 2002).

Brokers that give customers advice, however, are statutorily exempt from this
definition so long as the advice is solely incidental to their broker-dealer
activities.
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What this means for the industry:



Brokers are instead generally required to recommend “suitable” investments based on an
investors’ personal situation – including their age, investment goals, time horizon and
appetite for risk. FINRA Rule 2111.

◦

There is some flexibility to this standard, for example, brokers’ relationships with larger,
more sophisticated investors may be held to an “arms length” standard. See, e.g. Brown v.
E.F. Hutton (2d Cir. 1993) and Banca Cremi v. Alex Brown & Sons (4th Cir. 1997).

◦

On the other hand, there may be some specific situations when brokers may have to act as
fiduciaries, for example, if they collect a percentage of total assets to manage an
investment account, or when they are given full control of an investor’s account.

◦

After the reforms of the early 2010’s, including Dodd Frank, FINRA also required firms to
provide an additional product suitability analysis which includes: performing due diligence
on firms that design as well as distribute financial products; ensure that promotional
materials used by the member to market those financial products are fair, accurate, and
balanced; implement appropriate internal controls; and provide appropriate training to
registered representatives that sell those products.

◦

In addition, since 2012, both FINRA and the SEC have scrutinized so-called complex and
structured products, making them exam priorities and bringing numerous investigations
and enforcement actions. Investor arbitrations and private litigation have also ensued.
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What this means for the industry:





Under the direction of Section 913 of the Dodd-Frank Act, the SEC oversaw a study on
these different standards of care:

◦

The SEC oversaw formation of a group comprised of federal and state regulators, private
citizens and industry representatives – the Investor Advisory Committee (“IAC”).

◦

The IAC reported confusion by retail customers about the different standards of care
governing investment advisers and broker-dealers, and made two recommendations:



Significantly narrowing the broker-dealer exclusion in the 40 Act, thus imposing a fiduciary duty
on brokers when they provide “personalized investment advice” to retail investors, while
providing a safe harbor for brokers who do not engage in “broader investment advisory services”
or hold themselves out as providing such services.



The SEC adopt a uniform, plain English disclosure document to be provided to customers and
potential customers of broker-dealers and investment advisers at the start of an engagement,
and periodically thereafter, that would cover basic information about the nature of services
offered, fees and compensation, conflicts of interest and disciplinary record.

To date, the SEC has yet to act on these recommendations, although the agency has stated
it is studying the group’s findings and considering ways to implement them.
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What this means for the industry:





The new DOL rules could impact the following practices, to the extent a broker-dealer is
dealing with a customer’s retirement assets:

◦
◦
◦

Fees

◦

Sales goals or incentives tied to a particular brand of product, for example regularly
advising customers invest in a certain mutual fund over all others

◦

Sales goals or incentives tied to certain products that are considered complex or structured,
for example, regularly advising customers to invest in variable annuities and ETFs

Sales Commissions

Revenue Sharing

The DOL has given assurances it plans to include provisions in the final rules that would
still allow competitive sales practices and incentives for all industry players. In addition,
the notice and comment period is expected to focus on all of the above practices.
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