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D igital S ignatures
•

or manner of death of an occupant, as specified, or that an
occupant of the property was living with human immunodeficiency virus (HIV ) or died from AIDS-related complications. The act also deletes the reference to AIDS from
the declaration of legislative intent and instead refers to the
HIV-positive status of a prior occupant in situations affecting the transfer of real property or any estate or interest in
real property.

Uniform Electronic Transactions Act

Existing law, the Uniform Electronic Transactions Act,
provides that a record or signature may not be denied legal effect or enforceability solely because it is in electronic form and
defines an electronic signature for purposes of the act. Existing provisions of the Government Code authorize the use of a
digital signature in any written communication with a public
entity, and specifies that in those communications, the use of
a digital signature has the same force and effect as the use of a
manual signature if it complies with specified requirements.

NOTE: This act took effect as an urgency measure on September 24, 2016.
Chapter 548 (AB 73 - Waldron); amending Section 1710.2 of the
Civil Code.

This act expresses the intent of the Legislature to clarify that
a digital signature may be used to satisfy the requirements of
an electronic signature under the Uniform Electronic Transactions Act.

E asements
•
•

The act, for purposes of the Uniform Electronic Transactions Act, provides that an electronic signature includes a
digital signature under the above described provisions of the
Government Code and that a digital signature under those
provisions is a type of an electronic signature as set forth in
the Uniform Electronic Transaction Act. The act also revises
the above-described provisions of the Government Code by
specifying that if a public entity elects to use a digital signature,
that meets specified requirements, the digital signature has the
same force and effect of a manual signature in any communication with the public entity.

Existing law establishes the Department of Fish and
Wildlife in the Natural Resources Agency. Under existing
law, the department has jurisdiction over the conservation,
protection, and management of fish, wildlife, native plants,
and habitat necessary for biologically sustainable populations of those species.
This act authorizes the department, or any other public
agency, to propose a regional conservation investment strategy, to be developed in consultation with applicable local
agencies. Of particular interest to title companies, this act
authorizes a conservation action and a habitat enhancement
action that measurably advance the conservation objectives of an approved strategy and that meet other specified
requirements to be used to create mitigation credits. The
act authorizes these mitigation credits to be used to fulfill
compensatory mitigation requirements established under
any state or federal environmental law. The department may
enter into a mitigation credit agreement if it determines that
the mitigation credit complies with several requirements,
including:

Chapter 144 (AB 2296 - Low); amending Section 1633.2 of the Civil
Code, and amending Section 16.5 of the Government Code.

D isclosure
•

Real Property Disclosure Forms

Existing law requires certain disclosures to be made upon
the transfer of residential property and prescribes the manner and form of the disclosures. Existing law provides that no
cause of action arises against a real property owner or agent,
or any agent of a transferee of real property, for the failure
to disclose to the transferee the occurrence of an occupant’s
death upon the real property, as specified, or that an occupant
of that property had or died from Human T-Lymphotropic
Virus Type III/Lymphadenopathy-Associated Virus. Existing law declares the Legislature’s intent to occupy the field of
regulation of disclosure related to deaths occurring upon real
property and of AIDS in situations affecting the transfer of
real property or any estate or interest in real property.

Recording a conservation easement consistent with approved natural community conservation plans within
the area of the applicable regional conservation investment strategy on the site of a conservation action, or
putting into place measures that ensure the long-term
durability of a habitat enhancement action.
In addition, the act defines “permanently protect” for purposes of the act as doing both of the following:

This act revises the above provisions to provide that the
owner of real property, his or her agent, or an agent of a transferee of real property is not required to disclose the occurrence

California Land Title Association
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E asements ( cont. )

that contains certain mandatory elements, including a land
use element and an open-space element. Existing law includes
greenways, as defined in the Greenway Development and Sustainment Act, in the definition of “open-space land” for the
purposes of the open-space element.

(Continued from Previous Page...)

(1) Recording a conservation easement, in a form approved
in advance in writing by the department, or establishing perpetual protection of land in a manner consistent with draft or
approved natural community conservation plans within the
area of the applicable regional conservation investment strategy and approved in advance in writing by the department,
that prevents development, prohibits inconsistent uses, and
ensures that habitat for focal species is maintained.

This act instead specifies that greenways be included in the
land use element of a general plan.
NOTE: This act took effect as an urgency measure on September 22, 2016.
Chapter 471 (AB 2651 - Gomez); amending Section 816.52 of the Civil
Code, and amending Sections 65302 and 65560 of the Government Code.

(2) Providing secure, perpetual funding for management
of the land, monitoring, and legal enforcement.

E minent D omain

Chapter 455 (AB 2087 - Levine); adding Chapter 9 (commencing with
Section 1850) to Division 2 of the Fish and Game Code.

•

•
•

High-Speed Rail
Right of First Refusal

The High-Speed Rail Authority has the power to acquire
rights-of-way through purchase or eminent domain. Under
existing law, if the authority determines that real property or
an interest therein acquired by the state for high-speed rail
purposes is no longer necessary for those purposes, the authority is authorized to sell or exchange the real property or
interest therein at fair market value.

Greenway Easements

The Greenway Development and Sustainment Act applies
certain creation and transfer provisions similar to those of
conservation easements to greenway easements. The act defines various terms for purposes of the act, including “greenway,” to mean certain types of travel corridors that, among
other requirements, incorporate an array of amenities for users of the corridor and nearby communities, and “greenway
easement,” to mean a limitation in a deed, will, or other instrument for the purpose of developing greenways adjacent to
urban waterways. The act provides that a recorded greenway
easement constitutes an enforceable restriction for purposes
of certain property tax provisions.

This act requires the authority, if selling the real property or
interest therein, to send notification by certified mail to the
last known owner of the real property or interest therein at
his or her last known address, advising him or her that the real
property or interest therein will be offered for sale. The act requires the authority to wait at least 30 days after the notification has been sent to sell the real property or interest therein.
NOTE: This act took effect as an urgency measure on August 22, 2016.

This act instead requires a greenway to incorporate an array
of amenities only within an urbanized area. The act includes
easements created for the purpose of preserving greenways
adjacent to urban waterways as greenway easements. The act
requires greenway easements created for the purpose of developing greenways to be consistent with restoration efforts
undertaken at the adjacent urban waterways at the time of the
creation of the easement.

Chapter 169 (SB 940 - Vidak); amending Section 185040 of the Public
Utilities Code.

E nergy C onservation
•

The Greenway Development and Sustainment Act requires
that a greenway reflect specified design standards applicable
for each affected local agency as documented in the local
agency’s applicable planning document.

•

Property Assessed Clean Energ y (PACE)
Distribution
Right to Cancel

Existing law authorizes the legislative body of a public
agency, as defined, to determine that it would be convenient,
advantageous, and in the public interest to designate an area
within which authorized public agency officials and property
owners may enter into voluntary contractual assessments to
finance certain improvements, including the installation of

This act requires that these design standards be consistent
with plans and facilities for controlling the floodwater of rivers and their tributaries.
The Planning and Zoning Law requires each city, county, and city and county to prepare and adopt a general plan

(Continued on Next Page...)
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E nergy C onservation
( cont. )

E scrows
•

Escrow Agent Rating Ser vice

Under existing law, an escrow agent rating service is defined
as a person or entity that prepares a report, for compensation
or in expectation of compensation, for use by a creditor in
evaluating the capacity of an escrow agent to perform escrow
services in connection with an extension of credit.

(Continued from Previous Page...)

distributed generation renewable sources, energy or water efficiency improvements, seismic strengthening improvements,
or electric vehicle charging infrastructure that are permanently fixed to real property.

This act extends the operation of the escrow agent rating service requirements until January 1, 2022.

Existing law prohibits a public agency from permitting a
property owner to participate in any program established pursuant to these provisions if the owner’s participation would
result in the total amount of any annual property taxes and
assessments exceeding five percent of the property’s market
value, as determined at the time of approval of the owner’s contractual assessment.

Chapter 135 (AB 2416 - Wilk); amending Section 1785.28.6 of the Civil
Code.

F orfeiture

This act also prohibits a public agency from permitting a
property owner to participate in a program pursuant to these
provisions unless the property owner satisfies certain conditions and the property owner is given the right to cancel the
contractual assessment at any time prior to midnight on the
third business day after certain events occur without penalty
or obligation, consistent with certain requirements.

•
•

Assets
Controlled Substances

Existing law subjects certain property to forfeiture, such
as controlled substances and equipment used to process controlled substances. Existing law allows peace officers, under
specified circumstances, to seize property that is subject to
forfeiture. Existing law authorizes specified public agencies
to bring an action to recover expenses of seizing, eradicating,
destroying, or taking remedial action with respect to any controlled substance. In a forfeiture action with regards to cash
or negotiable instruments of a value of not less than $25,000,
existing law requires the state or local agency to prove by clear
and convincing evidence that the property is subject to forfeiture. Existing law requires seized property or the proceeds
from the sale of that property to be distributed among specified entities. Existing law requires the Attorney General to
publish an annual report on forfeiture within the state.

The act requires a financing estimate document or a substantially equivalent document to be completed and delivered
to a property owner before the property owner consummates
a voluntary contractual assessment pursuant to one of these
programs. The act prohibits a public agency or other party to
a voluntary contractual assessment pursuant to one of these
programs to make any monetary or percentage representations
of increased value to a property owner regarding the effect the
financed improvements will have on the market value of the
property unless the public agency or other party derives its estimates of market value using specified methods.

This act requires a prosecuting agency to seek or obtain a
criminal conviction for the unlawful manufacture or cultivation of any controlled substance or its precursors prior to an
entry of judgment for recovery of expenses of seizing, eradicating, destroying, or taking remedial action with respect to any
controlled substance. The act prohibits maintaining an action
for recovery of expenses against a person who has been acquitted of the underlying criminal charges.

This act limits these provisions to a property owner who
seeks to participate in a program established to finance the installation of distributed generation renewable energy sources,
energy or water efficiency improvements, seismic strengthening improvements, or electric vehicle charging infrastructure
that are permanently fixed to real property pursuant to these
provisions for a residential property with four or fewer units.
Chapter 618 (AB 2693 - Dababneh); amending Section 5898.15 of,
amending, renumbering, and adding Section 5898.16 of, and adding Section 5898.17 to, the Streets and Highways Code.

The act prohibits state or local law enforcement agencies
from transferring seized property to a federal agency seeking
adoption by the federal agency of the seized property. The act
further prohibits state or local agencies from receiving an equitable share from a federal agency of specified seized property if
a conviction for the underlying offenses is not obtained, except
as specified. The act requires notices of a forfeiture action to
contain additional details, such as the rights of an interested
party at a forfeiture hearing.
(Continued on Next Page...)
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F orfeiture ( cont. )

•

Existing law requires, from February 1, 2012, to July 1, 2012,
inclusive, and for each fiscal year thereafter, the county auditor-controller in each county to allocate property tax revenues
in the county’s Redevelopment Property Tax Trust Fund, established to receive revenues equivalent to those that would
have been allocated to former redevelopment agencies had
those agencies not been dissolved, towards the payment of enforceable obligations and among entities that include, among
others, a city, county, or city and county.

(Continued from Previous Page...)

The act changes the burden of proof that a state or local law
enforcement agency must meet to succeed in a forfeiture action with regards to cash or negotiable instruments of a value
not less than $25,000, but not more than $40,000, from a
clear and convincing standard to beyond a reasonable doubt.
The act requires the Legislative Analyst’s Office, on or before
December 31, 2019, to submit a report to the Legislature on
the economic impact of this change, and the above-described
prohibition on receiving an equitable share from a federal
agency, on state and local law enforcement budgets. The act
makes other related changes to court forfeiture proceedings.
The act also requires the Attorney General to include additional information on forfeiture actions in the annual report.

This act authorizes a city or county to reject its allocations of
property tax revenues that it would otherwise receive pursuant
to specified statutory provisions governing the dissolution of
redevelopment agencies. The act would except from this authorization a city, county, or city and county that became the successor agency to the redevelopment agency and did not receive
a finding of completion from the Department of Finance, as
specified, and any designated local authority of a redevelopment agency, formed as specified, that did not receive the finding of completion from the Department of Finance.

Chapter 831 (SB 443 - Mitchell); amending Sections 11470.1, 11488.4,
11488.5, and 11495 of, and adding Section 11471.2 to, the Health and
Safety Code.

This act creates affordable housing beneficiary districts. The
act directs those rejected distributions of property tax revenues
to the newly created districts for the express purpose of promoting the development of affordable housing.

H ousing
•
•

Affordable Housing Beneficiar y Districts

No Place Like Home Program
Recorded Regulatory Agreements

Chapter 453 (AB 2031 - Bonta); adding Part 1.87 (commencing with
Section 34191.30) to Division 24 of the Health and Safety Code.

This act establishes the No Place Like Home Program, to
be administered by the Department of Housing and Community Development. The department is required to award funds
through a competitive program among counties to finance
capital costs, including, but not limited to, acquisition, design,
construction, rehabilitation, or preservation, and to capitalize
operating reserves, of permanent supportive housing for the
target population. The act further requires the department to
allocate funding to a separate competitive program where applicants meet specified eligibility requirements. The act also
requires the department to allocate $200,000,000 among all
counties within this state in amounts based on a calculation of
the number of homeless persons residing in each county or in
$500,000 amounts, whichever is greater for each county.

•
•

General Plans
Housing Elements: Airspace

The Planning and Zoning Law, requires the general plan to
contain a housing element. The housing element must contain
an inventory of land suitable for residential development, and
requires that inventory to be used to identify sites that can be
developed for housing within the planning period and that are
sufficient to provide for the jurisdiction’s share of the regional
housing need for all income levels.
This act revises the definition of land suitable for residential development to include the airspace above sites owned or
leased by a city, county, or city and county.

Of particular interest to title companies, prior to disbursement of any funds for specified loans made under the No Place
Like Home program, the department must enter into a regulatory agreement with the development sponsor that shall be
binding upon the developer and successors in interest upon
sale or transfer of the rental housing development regardless of
any prepayment of the loan, and shall be recorded in the office
of the county recorder in the county in which the real property
subject to the agreement is located.

Chapter 460 (AB 2208 - Santiago); amending Section 65583.2 of the
Government Code.

NOTE: This act took effect as an urgency measure on July 1,
2016.
Chapter 43 (AB 1618 - Committee on Budget); adding Section 5489.1 to
the Welfare and Institutions Code.
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H ousing ( cont. )
•

•
•

Junior Accessory Dwelling Units
Deed Restrictions

The Planning and Zoning Law authorizes a local agency to
provide by ordinance for the creation of 2nd units in singlefamily and multifamily residential areas, as prescribed.

Accessory Dwelling Units

The Planning and Zoning Law authorizes the legislative
body of a city or county to regulate, among other things, the
intensity of land use, and also authorizes a local agency to provide by ordinance for the creation of 2nd units in single-family
and multifamily residential zones, as specified. That law makes
findings and declarations with respect to the value of 2nd units
to California’s housing supply.

This act, in addition, authorizes a local agency to provide by
ordinance for the creation of junior accessory dwelling units in
single-family residential zones. The act requires the ordinance
to include, among other things, standards for the creation of a
junior accessory dwelling unit, required deed restrictions, and
occupancy requirements. The act prohibits an ordinance from
requiring, as a condition of granting a permit for a junior accessory dwelling unit, additional parking requirements.

This act replaces the term “second unit” with “accessory
dwelling unit” throughout the law. The act additionally finds
and declares that, among other things, allowing accessory
dwelling units in single-family or multifamily residential zones
provides additional rental housing stock, and these units are an
essential component of housing supply in California.

NOTE: This act took effect as an urgency measure on September 28, 2016.
Chapter 755 (AB 2406 - Thurmond); adding Section 65852.22 to the
Government Code.

The Planning and Zoning Law authorizes the ordinance
for the creation of 2nd units in single-family and multifamily
residential zones to include specified provisions regarding areas where accessory dwelling units may be located, standards,
including the imposition of parking standards, and lot density.
Existing law, when a local agency has not adopted an ordinance
governing 2nd units as so described, requires the local agency
to approve or disapprove the application ministerially.

L ocal G overnment
•
•

This act instead requires the ordinance for the creation of
accessory dwelling units to include the provisions described
above. The act prohibits the imposition of parking standards
under specified circumstances. The act revises requirements for
the approval or disapproval of an accessory dwelling unit application when a local agency has not adopted an ordinance.
The act also requires the ministerial approval of an application for a building permit to create one accessory dwelling
unit within the existing space of a single-family residence or
accessory structure. The act prohibits a local agency from requiring an applicant for this permit to install a new or separate
utility connection directly between the unit and the utility or
imposing a related connection fee or capacity charge. The act
authorizes a local agency to impose this requirement for other
accessory dwelling units.

Local Acquisition, Sale, or Lease of Property
Eminent Domain

Under existing law, before certain city, county, or city and
county property is sold or leased for economic development
purposes, approval of the sale or lease by the legislative body
by resolution, after a public hearing, is required. Existing law
requires that resolution to contain a finding that the sale or
lease of the property will assist in the creation of economic opportunity.
This act recasts these provisions to instead authorize a city,
county, or city and county, with the approval of its legislative
body by resolution after a public hearing, to acquire, sell, or
lease property in furtherance of the creation of an economic
opportunity. The act requires the resolution to contain a finding that the acquisition, sale, or lease of the property will assist in the creation of economic opportunity and requires the
creation of an economic opportunity to be subject to specified
public notice and hearing provisions.

Existing law requires that parking requirements for 2nd
units not exceed one parking space per unit or per bedroom.
Under existing law, additional parking may be required provided that a finding is made that the additional parking requirements are directly related to the use of the 2nd unit and are
consistent with existing neighborhood standards applicable to
residential dwellings.

Existing law prohibits the use of eminent domain for economic development purposes.

This act deletes the above-described authorization for additional parking requirements.

This act prohibits a city, county, or city and county from selling, leasing, or otherwise transferring, at a price that is less
than the fair market value, for economic development purposes, any real property that was acquired through eminent
domain.

Chapter 720 (SB 1069 - Wieckowski); Section 65852.2 superceded by
Chapter 735 (AB 2299 – Bloom); amending Sections 65582.1, 65583.1,
65589.4, 65852.150, 65852.2, and 66412.2 of the Government Code.

(Continued on Next Page...)
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L ocal G overnment
( cont. )

tional transfer of title. The act requires a county tax collector
to issue a tax liability certificate to a person with a conditional
transfer of title who applies for the certificate prior to January
1, 2020. The act requires the payment of only a portion of the
taxes reasonably owed from the date of sale of the manufactured home or mobilehome.

(Continued from Previous Page...)

Chapter 396 (AB 587 - Chau); amending Section 798.15 of the Civil
Code, amending Sections 18092.7, 18116.1, and 18550 of, and adding
Section 18550.1 to, the Health and Safety Code, and amending Section
5832 of the Revenue and Taxation Code.

Existing law authorizes a city, county, or city and county to
establish a program under which it loans funds to owners or
tenants for the purpose of rehabilitating commercial buildings
or structures.
This act revises that authorization by requiring the loan to
be in the form of a written loan agreement that includes a payment schedule, the terms for interest calculation, the rights and
remedies of the parties in case of default, and any other material terms of the loan. The act requires, prior to entering into
that loan agreement, the city, county, or city and county to find,
after a public hearing, that the assistance is necessary for the
economic feasibility of the development and that the assistance
cannot be obtained on economically feasible terms in the private market.

M ortgages and
D eeds of T rust
•

Existing law requires a mortgagee, beneficiary, or authorized
agent to record a rescission of a notice of default or cancel a
pending trustee sale, if applicable, upon the borrower executing a permanent foreclosure prevention alternative. Existing
law, in the case of a short sale, requires the rescission or cancellation of the pending trustee’s sale to occur when the short sale
has been approved and proof of funds or financing has been
provided.

Chapter 503 (AB 806 - Dodd); amending Sections 52200.2, 52200.6,
52201, and 52202 of the Government Code.

M obilehomes
•
•

Fee Increase

This act requires trustees to provide copies of the documents
with the recording date indicated rather than a copy of the
actual recorded document. The act also clarifies the notice to
potential bidders and makes it clear that trustees are not owners of property for purposes of maintenance obligations. In
addition, the bill provides for an increase in the base fees for
trustees by $50.

Titling and Registration
Unpaid Fees & Taxes

This act makes changes to manufactured home and mobilehome occupancy requirements and rental agreements’ notices
that are not summarized herein. This act also makes the following changes to manufactured home and mobilehome titling
and registration where fees and taxes are unpaid and/or liens
are assessed.

Chapter 170 (SB 983 - Morrell); amending Sections 2924c and 2924d of,
and amending and repealing Section 2924.11 of, the Civil Code.

Specifically, when a person who is not currently the registered owner of a manufactured home or mobilehome applies
for registration or transfer of registration of the manufactured
home or mobilehome prior to December 31, 2019, and meets
other specified requirements further detailed in the act, the
Department of Housing and Community Development must
waive all outstanding charges assessed by the department prior
to the transfer of title of the manufactured home or mobilehome. In addition, the department must also release any lien
imposed with respect to those charges, issue a duplicate or new
certificate of title or registration card, and amend the title record of the manufactured home or mobilehome.

•
•

Publication of Notices
Public Notice Districts

Existing law requires the publication of notice in set boundaries known as judicial districts in different contexts, including
in connection with lien sales and sales pursuant to a mortgage
or deed of trust. Existing law provides for the preservation of
judicial districts following the unification of municipal and superior courts.
This act repeals provisions regarding the preservation of judicial districts, described above, and establishes public notice
districts as the place for the publication of notice. The act also
makes conforming revisions to statutes requiring publication
of notice in former judicial districts.

When a person who is not currently the registered owner of
a manufactured home or mobilehome subject to local property
taxation applies to the department for registration or transfer
of registration of the manufactured home or mobilehome prior
to December 31, 2019, and meets other specified requirements
further detailed in the act, the department must issue a condi-

(Continued on Next Page...)
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M ortgages and
D eeds of T rust ( cont. )

act deems a claimant a successor in interest, upon receipt by
a mortgage servicer of the reasonable documentation regarding the status of the claimant as a successor in interest
and the claimant’s ownership interest in the real property.
The act requires a mortgage servicer, within 10 days of a
claimant being deemed a successor in interest, to provide the
successor in interest with information about the loan. The
act requires a mortgage servicer to allow a successor in interest to assume the deceased borrower’s loan or to apply for
foreclosure prevention alternatives on an assumable loan.

(Continued from Previous Page...)

Under existing law, in instances requiring the posting of notice for the sale of property that is not located within a city, when
sale is made under the power of sale, or any sale resulting from
a rescission for a failure of consideration, notice must be posted
in one public place in the judicial district in which the property
is to be sold, and a copy is to be published once a week for three
consecutive weeks.

The act authorizes a mortgage servicer, when there are
multiple successors in interest who do not wish to proceed
as coborrowers or coapplicants, to require any nonapplicant
successor in interest to consent in writing to the application
for a loan assumption. The act provides that a successor in
interest, who assumes an assumable loan and wishes to apply
for a foreclosure prevention alternative has the same rights
and remedies as a borrower under specified provisions of the
California Homeowner Bill of Rights.

This act instead requires that notice must be posted in one
public place in the county seat of the county where the property
is to be sold, with a copy to be published once a week for three
consecutive calendar weeks.
Chapter 703 (AB 2881 - Committee on Judiciary); amending Section 21707
of the Business and Professions Code, amending Sections 1942.5, 2924f,
3440.1, and 3440.5 of the Civil Code, amending Sections 273, 664.5, and
701.540 of the Code of Civil Procedure, amending Section 6105 of the
Commercial Code, amending Sections 1001, 6008, and 71380 of, amending
the heading of Article 2 (commencing with Section 71042.5) of Chapter 6 of
Title 8 of, adding Chapter 1.1 (commencing with Section 6080) to Division
7 of Title 1 of, and repealing Sections 71042.5 and 71042.6 of, the Government Code, amending Section 1462.5 of the Penal Code, amending Section
8402 of the Probate Code, amending Sections 3381, 3702, and 3703 of the
Revenue and Taxation Code, and amending Section 5270.50 of the Welfare
and Institutions Code.

•
•

The act authorizes a successor in interest to bring an action for injunctive relief to enjoin a material violation of
specified provisions of law and authorizes a court to award
a prevailing successor in interest reasonable attorney’s fees
and costs for the action.
The act also authorizes, if a trustee’s deed upon sale has
not been recorded, a successor in interest to bring an action
for injunctive relief. Any injunction remains in place and any
trustee’s sale is enjoined until the court determines that the
mortgage servicer has corrected and remedied the violation.
On the other hand, if a trustee’s deed upon sale has been recorded, a mortgage servicer is liable to a successor in interest
for actual economic damages resulting from a material violation. If the material violation is found to be intentional or
reckless, or resulted from willful misconduct the court may
award the successor in interest the greater of treble actual
damages of statutory damages of $50,000.

Mortgage Ser vicers
Successors in Interest

The act defines terms for these purposes and make various findings and declarations. The act deems a mortgage
servicer, mortgagee, or beneficiary of the deed of trust, or an
agent thereof, to be in compliance with the above-described
provisions if they comply with specified federal laws. The act
exempts certain depository institutions and persons from
these provisions.

Existing law imposes various requirements to be satisfied
prior to exercising a power of sale under a mortgage or deed of
trust. Existing law gives a borrower, as defined, various rights
and remedies against a mortgage servicer, mortgagee, trustee,
beneficiary, and authorized agent in regards to foreclosure prevention alternatives, as defined, including loan modifications,
which is commonly referred to as being part of the California
Homeowner Bill of Rights. Existing law defines a mortgage
servicer as a person or entity who directly services a loan, or is
responsible for interacting with the borrower, and managing
the loan account on a daily basis.

Chapter 838 (SB 1150 - Leno); adding Section 2920.7 to the Civil Code.

N otaries P ublic

This act until January 1, 2020, prohibits a mortgage servicer,
upon notification that a borrower has died, from recording
a notice of default until the mortgage servicer does certain
things, including requesting reasonable documentation of the
death of the borrower from a claimant, who is someone claiming to be a successor in interest, who is not a party to the loan
or promissory note and providing a reasonable period of time
for the claimant to present the requested documentation. The

California Land Title Association

•

Permissible Fees

Existing law authorizes the Secretary of State to appoint
and commission notaries public in the number that the secretary deems necessary for the public convenience. Existing law
(Continued on Next Page...)
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N otaries P ublic ( cont. )

ings regarding various land use actions and give notice of the
hearing to affected local agencies and landowners.
This act requires publication and posting of the notice that
is required to be sent to the owners of real property within 300
feet of the real property that is the subject of the hearing, instead of publishing and posting the notice sent to affected local
agencies.

(Continued from Previous Page...)

prohibits fees charged by a notary public for certain services,
including taking an acknowledgment or proof of a deed, from
exceeding specified amounts.
This act makes the following changes to the maximum permissible fees for services performed by a notary:
•
•
•

•

Under existing law, if an amount due under the Personal
Income Tax Law or the Corporation Tax Law, or any amount
that the Franchise Tax Board may collect as though it were a
tax, is not paid, the board may file in the Office of the County
Clerk of Sacramento County, or any other county, a certificate
containing specified information about the amount owed and
the taxpayer. Existing law requires the county clerk to immediately enter a judgment against the taxpayer in the amount set
forth in the certificate.

Increases the maximum allowable fee for taking an
acknowledgment or proof of a deed, or other instru
ment from $10.00 to $15.00.
Increases the maximum allowable fee for adminis
tering an oath or affirmation to one person and ex
ecuting the jurat from $10.00 to $15.00.
Increases the maximum allowable fee for all services
rendered in connection with the taking of any
deposition from $20.00 to $30.00, and in addition
thereto, for administering the oath to the witness,
and for the certificate to the deposition, from $5.00
to $7.00.
Increases the maximum allowable fee for certifying
a copy of a power of attorney under Section 4307 of
the Probate Code from $10.00 to $15.00.

This act instead requires the Clerk of the Court to receive the
certificate and enter the judgment.
Chapter 366 (SB 974 - Committee on Governance and Finance); amending
Section 8770 of the Business and Professions Code, amending Sections 6107,
8205, 8206, 8213, 8213.5, 8311, 15606.1, 40805, 53087.7, 53601, 65091,
65302, and 67661 of the Government Code, amending Sections 5471, 5473,
5474, 5474.8, and 13822 of the Health and Safety Code, amending Section
22161 of the Public Contract Code, amending Sections 11005, 11005.3,
19201, and 19202 of the Revenue and Taxation Code, amending Sections
2105, 36601, 36606, 36610, 36625, and 36670 of the Streets and Highways
Code, and amending Section 7.6 of, and repealing Sections 7.3 and 8 of, the
Kern County Water Agency Act (Chapter 1003 of the Statutes of 1961).

Chapter 133 (AB 2217 - Hadley); amending Sections 8211 and 8223 of the
Government Code.

•
•

Notice of Public Hearings
Taxpayer Judgments

•

This act makes a number of changes to various provisions of
California law relating to local government. Of interest to title
companies, this act:

Tribal Identification Cards

Existing law prohibits the acknowledgment of an instrument from being taken unless the officer taking it has “satisfactory evidence” that the person making the acknowledgment
is the individual who is described in and who executed the instrument. Under existing law, “satisfactory evidence” means
the absence of information, evidence, or other circumstances
that would lead a reasonable person to believe that the person making the acknowledgment is not the individual he or
she claims to be and, among other things, he or she presents a
specified document that is either current or issued within five
years that contains a photograph and description of the person
named on it, the signature of the person, and a serial or other
identifying number.

•
Authorizes a county recorder to store records of survey in any manner that will ensure the maps are kept together,
as opposed to requiring that the county recorder securely fasten a filed record of survey into a suitable book.
•
Adds a requirement that a person taking the oath of
office before the county clerk to serve as a notary public to
present specified identification documents as satisfactory evidence of identity.
•
Expands the methods of authorized communications
between the Secretary of State and notaries public to include
any means of physical delivery that provides a receipt, instead
of by certified mail only.

This act adds an identification card issued by a federally recognized tribal government to the list of documents acceptable
for identification purposes.
Chapter 491 (SB 997 - Lara); amending Section 1185 of the Civil Code.

In addition, the Planning and Zoning Law and the Subdivision Map Act require local governments to hold public hear-
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N otaries P ublic ( cont. )
•

property to be allocated in the permissible manner in accordance with the terms of the creating instrument and to
carry out the intent of the powerholder. The act requires, if a
powerholder makes a valid partial appointment to a taker in
default of appointment, the taker in default of appointment
to share fully in unappointed property.

Acceptable Identification

Existing law relating to property transfers prohibits the acknowledgment of an instrument unless the officer taking it has
satisfactory evidence that the person making the acknowledgment is the individual who is described in and who executed the
instrument. Existing law provides that an officer may reasonably rely on, among other things, a passport issued by a foreign
government, a driver’s license issued by another state or a Canadian or Mexican public agency, an identification card issued
by another state or a branch of the Armed Forces of the United
States, or an employee identification card issued by an agency
or office of this state or a city, county, or city and county in this
state, provided that the document meets certain requirements.
In the event the document is a passport, it must be stamped by
the United States Citizenship and Immigration Services of the
Department of Homeland Security.

The act makes property subject to a special power of appointment subject to the claims of creditors of the powerholder or of the powerholder’s estate or the expenses of
administration of the powerholder’s estate under specified
circumstances. The act makes conforming changes to related
provisions, and makes changes to provisions related to an
unexercised general power of appointment.
Chapter 81 (AB 2846 - Maienschein); amending Sections 610, 611, 613,
625, 633, 634, 640, 641, 642, 650, 651, 652, 660, 661, 662, 671, 672, 673,
674, 680, 681, 682, 683, and 684 of, and adding Sections 621, 675 and 676
to, the Probate Code.

P rivacy

This act eliminates the use of passports issued by a foreign
government as proof of identity and instead authorizes the acceptance of a valid passport from the applicant’s country of citizenship, or a valid consular identification document issued by a
consulate from the applicant’s country of citizenship, as proof
of identity. The act also eliminates the requirement that the
passport be stamped by the United States Citizenship and Immigration Services of the Department of Homeland Security.

•

Existing law requires a person or business conducting business in California and any agency that owns or licenses computerized data that includes personal information to disclose
a breach in the security of the data to a resident of California
whose unencrypted personal information was, or is reasonably believed to have been, acquired by an unauthorized person in the most expedient time possible and without unreasonable delay.

Chapter 762 (AB 2566 - Nazarian); amending Section 1185 of the Civil Code.

P owers
•

of

A ppointment

This act also requires a person or business conducting business in California, and any agency, that owns or licenses computerized data that includes personal information to disclose
a breach of the security of the data to a resident of California
whose encrypted personal information was, or is reasonably
believed to have been, acquired by an unauthorized person
and the encryption key or security credential was, or is reasonably believed to have been, acquired by an unauthorized
person and the person, business, or agency that owns or licenses the encrypted information has a reasonable belief that
the encryption key or security credential could render that
personal information readable or useable.

Creation and Exercise

Existing law provides a statutory body of law relating to
powers of appointment, including the creation and exercise of,
and the revocability of the creation, exercise, or release of, a
power of appointment. Existing law provides that a power of
appointment can be created only by a donor having the capacity to transfer the interest in property to which the power relates. Existing law for these purposes defines a person to whom
a power of appointment is given or in whose favor a power of
appointment is reserved as a “donee.”
This act revises and recasts those provisions. The act imposes
additional requirements on the creation of a power of appointment, including the existence of a legally valid creating instrument that manifests the donor’s intent to create a power of appointment and that transfers the appointive property, except
as specified. The act defines the term “power of appointment”
for those purposes. The act instead defines a person to whom
a power of appointment is given or in whose favor a power of
appointment is reserved as a “powerholder.”

Chapter 337 (AB 2828 - Chau); amending Sections 1798.29 and
1798.82 of the Civil Code.

The act requires, if a powerholder exercises a power of appointment in a disposition that also disposes of property the
powerholder owns, the owned property and the appointive

California Land Title Association
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P rivacy ( cont. )
•
•

tory forms that must be used by a transferor in the execution
of a revocable TOD deed. Existing law requires the California
Law Revision Commission to study and make recommendations regarding the revocable TOD deed to the Legislature by
January 1, 2020.

Address Confidentiality: Reproductive Health
Care Ser vice Providers
Secretary of State Notice to Program
Participants

This act additionally requires the California Law Revision
Commission to study whether it is feasible and appropriate
to expand the revocable TOD deed to include other specified
transfers, including transfers to a trust.

Existing law authorizes victims of domestic violence, sexual
assault, or stalking, and reproductive health care services providers, employees, volunteers, and patients, to complete an application to be approved by the Secretary of State for the purposes of
enabling state and local agencies to respond to requests for public records without disclosing a program participant’s residence
address contained in any public record and otherwise provides
for confidentiality of identity for that person, subject to specified
conditions. Existing law authorizes a program participant to request that state and local agencies use the address designated by
the Secretary of State as his or her address, and requires state and
local agencies, when creating, modifying, or maintaining a public
record, to accept the address designated by the Secretary of State
as a program participant’s substitute address, except as specified.

Chapter 179 (AB 1779 - Gatto); amending Section 21 of Chapter 293 of
the Statutes of 2015.

P roperty T axation
•

Existing property tax law requires the county assessor to
consider enforceable restrictions when valuing real property.
Under existing law these restrictions include, but are not limited to, zoning, recorded contracts with governmental agencies, and various other restrictions imposed by governments.

This act requires the Secretary of State to provide each program participant a notice in clear and conspicuous font that
contains specified information, including that the program
participant is authorized by law to request to use his or her address designated by the Secretary of State on real property deeds,
change of ownership forms, and deeds of trust when purchasing
or selling a home.

This act requires contracts with governmental agencies that
restrict the use of the property to owner-occupied housing
available at affordable housing cost to be recorded. The act provides that this requirement does not prevent the assessor from
considering a contract that restricts the use of the property to
owner-occupied housing available at affordable housing cost,
including under any locally adopted inclusionary housing program, for purposes of assessing real property.

This act, with certain exceptions, prohibits a person, business, or
association from publicly posting or displaying on the Internet the
home address of a program participant who is a reproductive health
care services provider, employee, volunteer, or patient and who has
made a written demand to not disclose his or her address, and prohibits a person, business, or association from knowingly posting
the home address of a program participant, or of the program participant’s residing spouse or child, on the Internet knowing that
person is a program participant and intending to cause imminent
great bodily harm that is likely to occur or threatening to cause imminent great bodily harm to that individual.

The California Constitution exempts from property taxation property that is owned by the state or, with certain exceptions, by local governments. Existing property tax law establishes a procedure by which a public entity may cancel property
taxes on property that it acquires. Under existing law, if a public entity proposes to acquire property for public use that will
make the property exempt from taxation, the public entity is
required to give notice to the county tax collector and to other
public entities whose taxes are not collected by the county tax
collector.

Chapter 881 (AB 2263 - Baker); adding Sections 6209.5, 6215.10, and
6215.12 to the Government Code.

This act additionally requires the public entity to give notice
to the county assessor.

P robate
•
•

Enforceable Restrictions

Chapter 300 (AB 2450 - Achadjian); amending Section 5091 of, and adding Section 402.2 to, the Revenue and Taxation Code.

Nonprobate Transfers
Revocable Transfer on Death Deed Study

Existing law, until January 1, 2021, creates the revocable
transfer on death deed (revocable TOD deed), as defined,
which allows an owner of real property to transfer that property, upon death, to a beneficiary without a probate proceeding,
according to specified rules. Existing law sets forth the statu-
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P roperty T axation
( cont. )
•

•

Existing law requires the county recorder in each county to
complete a yearly statistical report on a specified form of documents recorded and filed.
This act requires the report to also include information regarding electronically submitted documents, and requires
documents to be counted and reported in the same manner
without regard to method of transmission.

Postponement for Special Needs Trust
Claimants

Existing law authorizes the Controller, upon approval of
a claim for the postponement of ad valorem property taxes,
to directly pay a county tax collector for the property taxes
owed by the claimant, as provided. Existing law requires all
sums paid for the postponement of property taxes pursuant to
these provisions to be secured by a lien in favor of the state.
Amounts owed by a claimant are due if the claimant, or his
or her surviving spouse, ceases to occupy the premises as his
or her residential dwelling, dies, disposes of the property, or
allows specified taxes and special assessments to become delinquent, as provided. Existing law requires that the residential
dwelling be owned by the claimant, the claimant and spouse,
or the claimant and another specified individual. Existing law
requires a claimant to file a claim containing specified information, including a description of the residential dwelling,
under penalty of perjury.

The Electronic Recording Delivery Act of 2004 authorizes
a county recorder, upon approval by resolution of the board of
supervisors and system certification by the Attorney General,
to establish an electronic recording delivery system for the delivery for recording of specified digitized electronic records,
subject to specified conditions. The act authorizes a county
recorder to enter into a contract with specified entities for the
delivery for recording, and return to the party requesting recording, a digitized electronic record that is an instrument affecting a right, title, or interest in real property.
This act, until January 1, 2027, authorizes a county recorder
to also enter into a contract with an authorized submitter for
the delivery for recording, and return to the party requesting
recording, of a digital or digitized electronic record that is an
instrument to be recorded consistent with a specified provision. The act, until January 1, 2027, requires an authorized
submitter, and any agent submitting documents on behalf of
an authorized submitter, to provide proof of financial responsibility in the form of general liability coverage.

This act provides that “owned” for these purposes includes
the interest of a beneficiary of a special needs trust.
Chapter 425 (SB 909 - Beall); amending Section 20583 of the Revenue
and Taxation Code.

This act, until January 1, 2027, additionally authorizes regulations regarding requirements for general liability coverage
for authorized submitters and agents of authorized submitters.

R ecording
•

Electronic Recording

Chapter 380 (AB 2143 - Irwin); amending Sections 27296 and 27390 of,
and amending, repealing, and adding Sections 27391 and 27393 of, the
Government Code.

Mining Claims

Existing law requires, whenever labor is performed, improvements are made, or a maintenance fee is paid on a mining claim, that a specified affidavit be recorded in the county in
which the mining claim is situated. Existing law requires that
affidavit to include, among other things, the names, current
mailing addresses, and current residential addresses of the person who makes the proof and the owner of the claim.

•

Re-recording of Documents

Existing law requires the county recorder, upon payment
of proper fees and taxes, to record any instrument, paper, or
notice that is authorized or required to be recorded, provided
that the instrument, paper, or notice meets certain standards.
Existing law also requires all documents authorized by law to
be recorded in the official records of a county to contain specified information.

Existing law requires the recorder of each county to accept
for recordation any instrument, paper, or notice that is authorized or required by law to be recorded. Existing law requires
those documents, except as otherwise provided by another law
or regulation, to comply with specified standards respecting
margins, quality of paper, print size and color, and other related matters.

This act requires the documents described above that are rerecorded to be executed and acknowledged or verified as new
documents, unless otherwise exempted, presented solely to
correct a rerecording sequence, or presented solely to make a
minor correction, as defined, with a corrective affidavit. The act
requires the corrective affidavit to satisfy certain requirements,
including a requirement that the corrective affidavit be certified under penalty of perjury. The act requires each rerecorded
instrument, paper, or notice to include a cover sheet and to
state the reason for rerecording.

This act no longer requires the recorded mining claim affidavit to include the current residential addresses of the person
who makes the proof and the owner of the claim.
Chapter 95 (AB 1734 - Obernolte); amending Section 3913 of the Public
Resources Code.

Chapter 406 (AB 1974 - Gallagher); amending Sections 27201 and
27288.1 of the Government Code.

California Land Title Association
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V ital R ecords
•
•

Certified Copies of Marriage, Birth, and Death
Certificates
Electronic Application

Under existing law, a certified copy of a birth, death, marriage, or military service record may only be supplied by the
State Registrar, local registrar, or county recorder to an authorized person, as defined, who submits a written, faxed, or
digitized image request accompanied by a notarized statement
sworn under penalty of perjury that the applicant is an authorized person.
This act, until January 1, 2021, if the request for a certified
copy of a birth, death, or marriage record is made electronically,
authorizes the official to accept an electronic acknowledgment
verifying the identity of the applicant using a multilayered remote identity proofing process. If an applicant’s identity cannot be established electronically, the act requires the applicant
to include with his or her request a statement of identity notarized pursuant to existing law. The act requires the verification
to comply with specified provisions and protects the personal
information of the applicant and guards against identity theft.
The act requires the State Registrar and any city or county that
fulfills electronic requests without a notarized statement of
identity to report to the Attorney General and the Legislature
on or before January 1, 2019, regarding the number and types
of requests and the availability of consumer protection mechanisms.
This act authorizes the State Department of Public Health
to implement its procedures relating to electronic verification through an all-county letter or similar instruction from
the State Registrar without taking regulatory action. The act
specifically authorizes the department to accept an electronic
verification of identity accompanied by an electronic statement
sworn under penalty of perjury for the above purposes.
Chapter 527 (AB 2636 - Linder); amending, repealing, and adding Section 103526 of, and adding and repealing Section 103527.5 of, the Health
and Safety Code.
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SB 443..........................Chapter 831.......................... 4-5

AB 2208....................... Chapter 460..............................5

SB 909..........................Chapter 425........................... 12

AB 2217....................... Chapter 133.......................... 8-9
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SB 974..........................Chapter 366............................. 9

AB 2296....................... Chapter 144..............................2

SB 983..........................Chapter 170............................. 7

AB 2299 / SB 1069....... Chapter 720/735.......................6

SB 997..........................Chapter 491............................. 9
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Forfeiture.................................................................. 4-5

Energy Conservation

Property Assessed Clean Energy (PACE) Distribution....... 3-4

Right to Cancel......................................................... 3-4
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Property Taxation........................................................11

Controlled Substances
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Escrow Agent Rating Service
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Creation and Exercise
Powers of Appointment...............................................10

Escrows
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Deed Restrictions
Housing........................................................................6

Forfeiture
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Controlled Substances............................................... 4-5

Digital Signatures
Uniform Electronic Transactions Act.............................2

General Plans
Housing........................................................................5
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Real Property Disclosure Forms.....................................2

Greenway Easements
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PLEASE NOTE: The CLTA would like to thank Roger Therien of Old Republic Title Company for providing the following
case summary information.
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A nti -D eficiency

D eeds
Diocese of San Joaquin v. Gunner

Coker v. JPMorgan Chase Bank,
N.A.

246 Cal. App. 4th 254 (2016), as modified on
denial of reh’g (May 4, 2016), review denied
( July 13, 2016)

62 Cal. 4th 667 (2016)

A lender under a purchase money loan on a residence sought
to recover the balance due on the loan after the lender and
borrower agreed to a short sale, with the borrower agreeing
to be personal liable for the unpaid balance. The court held
that C.C.P. Section 580b precludes a deficiency judgment
even where the lender does not foreclose, and public policy
prohibits a waiver of a borrower’s rights under Section 580b.

The court held that the bishop of an Episcopalian Diocese,
who held title as a Corporation Sole, in trust for the diocese,
did not have the authority to execute deeds to the diocese’s real
property to The Anglican Bishop of San Joaquin, a Corporation
Sole, and then to the Anglican Diocese Holding Corporation
(Holding Corporation), because the bishop had been previously stripped of his powers by the Episcopalian Church. The court
stated that the trial court must apply neutral principles of law to
resolve property disputes, and that in resolving these disputes,
the trial court must rely on applicable documents and civil law,
not religious doctrine. Accordingly, the court could not rule on
the Church’s decision to strip the bishop of his powers.

C ommunity P roperty
In re Marriage of Bonvino

241 Cal. App. 4th 1411 (2015), reh’g denied
(Dec. 4, 2015)

Walters v. Boosinger

In the published portion of the opinion, the court held that if
property is acquired during marriage with both separate and
community funds, the transmutation requirements of section
852 must be satisfied before the reimbursement provisions of
section 2640 apply. The documents in this case did not contain an express transmutation of husband’s separate property,
and therefore, husband’s separate property contributions remained husband’s separate property. He held a separate property interest in the property proportionate to the separate
property funds that he contributed.

2 Cal. App. 5th 421 (2016)

Plaintiff alleged that a deed was void because the grantor was
incapacitated (too drunk to know what he was doing) at the
time he signed it. The trial court ruled that an action to set aside
an allegedly void agreement is not subject to a statute of limitations and may be brought at any time. The appellate court reversed, holding that the statute of limitations applies to void, as
well as voidable deeds and that this action was barred by C.C.P.
Section 338(d), which provides a three-year statute of limitation for an action for relief on the ground of fraud or mistake.
The court also held that an action by one joint tenant against
the other challenging the validity of the deed does not sever the
joint tenancy.

D edication
Friends of the Hastain Trail v.
Coldwater Dev. LLC

E ncroachments /
E quitable E asements

1 Cal. App. 5th 1013 (2016), review denied
(Oct. 12, 2016)

In this action to establish a public right of way over a fire road,
the court ruled in favor of defendant landowner, holding that
1) the doctrine of implied dedication set forth in Gion v. City
of Santa Cruz, 2 Cal. 3d 29 (1970) applies to inland wilderness
property or recreational hiking trails, as well as to beachfront
or shoreline property and roads, but that 2) a wilderness fire
road is a conditional, temporary public easement, existing
only for so long as and to the extent needed to help protect
against fire so, accordingly, the landowner could not reasonably contemplate that hikers’ use of the road would become
permanent.

Nellie Gail Ranch Ass’n v. McMullin
4 Cal. App. 5th 982 (2016), as modified on denial of reh’g (Oct. 27, 2016), review filed (Nov.
15, 2016)

The court upheld an injunction requiring the removal of improvements that an owner of a residence in a planned development constructed onto common area of the owner’s association.
(Continued on Next Page...)
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E ncroachments /
E quitable E asements
( cont. )

G uaranties
LSREF 2 Clover Property 4 LLC v.
Festival Retail Fund 1
3 Cal. App. 5th 1067 (2016) as modified (Oct.
6, 2016), reh’g denied (Oct. 25, 2016), review
filed (Nov. 15, 2016)

(Continued from Previous Page...)

The court held that property owners:
1. could not establish adverse possession because they had not
paid property taxes on the disputed area, and

After a trustee’s sale plaintiff lender filed an action against defendant guarantor to recover under a guaranty. The court reversed the trial court’s ruling that defendant was protected by
antideficiency laws because defendant owned the debtor so that
defendant was effectively the primary obligor on the loan, making the loan guaranty a sham. The court held that for the sham
guaranty defense to apply, the lender must have structured the
loan transaction to circumvent the antideficiency law by casting
defendant as the guarantor instead of the borrower. Here, by the
time plaintiff was requested to make the loan, defendant had
already created the structure under which a special purpose entity owned by defendant would hold title, and the lender merely
complied with an already-determined structure.

2. Could not establish an equitable easement because of their
knowledge that the improvements extended beyond their property line and that they did not have the owner’s association’s approval to construct the improvements.

E ncroachments /
T respass

J udgments

Salazar v. Matejcek

245 Cal. App. 4th 634 (2016)

Torjesen v. Mansdorf

Defendant built a road on plaintiffs’ property, with a gated fence
and water tanks. Areas had been cleared and culverts constructed, with pipes extending up the hill, and a marijuana garden on
plaintiff ’s property. The court affirmed an award of damages and
an order that defendant remove fencing, irrigation lines, culverts, restore the road to its original condition, and implement
erosion control measures.

1 Cal. App. 5th 111 (2016), reh’g denied ( July
25, 2016)
A judgment creditor obtained a judgment against a judgment
debtor (individually and as trustee of the debtor’s trust), but did
not levy on the debtor’s property until after the debtor died. A
third party claimant to the property filed a third party claim,
and the judgment creditor filed a petition under the Enforcement of Judgments Law (“EJL”) to invalidate the third party
claim. The trial court granted the judgment creditor’s petition.
The third-party claimant did not appeal from that ruling.

F oreign J udgments

Two years later, the third-party claimant filed a motion to vacate the order granting the petition, on the ground that it is
void because the trial court did not have jurisdiction to proceed
under the EJL. (C.C.P. Section 686.020 provides that after
the death of the judgment debtor, enforcement of a judgment
against property in the judgment debtor’s estate is governed by
the Probate Code, and not by the EJL.) The trial court denied
the motion, and the third party claimant appealed. The appellate court held that the underlying order invalidating the third
party claim was voidable, not void, and became final once the
time to appeal that order ran. Therefore, the trial court properly
denied the third-party claimant’s belated motion to vacate that
order.

Hawkins v. SunTrust Bank

246 Cal. App. 4th 1387 (2016), as modified on
denial of reh’g (May 4, 2016), review denied
( July 20, 2016)
The court held that the trial court properly granted a judgment
on the pleadings against plaintiff in this wrongful foreclosure
action involving property in South Carolina. Giving full faith
and credit to a South Carolina foreclosure judgment against
plaintiff, which included a judgment for a deficiency, the court
held that the doctrine of res judicata barred plaintiff ’s action.
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L is P endens

2006, roof and stairway work required under the general contract continued between July 25, 2006 and September 19, 2006.
Accordingly, while corrective or repair work would not delay
“completion” of the project, the project was not complete until
work required by the construction contract was finished, so the
mechanics lien filed on November 28, 2006 was properly filed
within 90 days of completion.

Rey Sanchez Investments v.
Superior Court
244 Cal. App. 4th 259 (2016)

2. Former Civil Code Section 3131 (now see Section 8448) if
separate residential units in a project are each deemed to be a
separate work of improvement. This does not apply to the 11
separate apartment buildings in this case, which are a single
work of improvement. Accordingly, the project was not complete, and the 90-day period to file mechanics liens did not begin to run, until the completion of the last building.

The court held that the lis pendens recorded by real party in
interest was “void and invalid” as to petitioner, who had intervened in the action. First, no proof of service was recorded
with the lis pendens. Second, noncompliance with Code of
Civil Procedure Section 405.22 occurred because, once petitioner became a party to the action, service “in the same manner” as section 405.22 prescribes when a lis pendens is first
recorded was not “made immediately” on petitioner.

R edevelopment A gencies

M echanics L iens

Covarrubias v. Cohen

3 Cal. App. 5th 1229 (2016)

Hub Constr. Specialties, Inc. v.
Esperanza Charities, Inc.

In a suit against the Director of the Department of Finance to
compel the Department to approve the City’s continued payments of set-asides from “tax increment” -- the increase above
the tax base level attributed to redevelopment -- to the fund for
subsidized housing in the City’s redevelopment project area
that was previously mandated under redevelopment law, the
trial court’s judgment in favor of defendants is affirmed where:
1) the strictly statutory obligation to make set-asides accrued on
an annual basis and accordingly expired when redevelopment
agencies were disbanded; and 2) the set-asides therefore were
no longer enforceable obligations of the redevelopment agency.

244 Cal. App. 4th 855 (2016), reh’g denied
(Feb. 23, 2016), review denied (May 18, 2016)
The court held that while strict compliance with the preliminary notice provisions of the mechanics’ lien law is required,
the applicable precedents do not require or justify applying
that rule to the statutory provisions governing proof that the
required notice was properly given. Here it was stipulated that
notice was given in the statutorily prescribed manner, and to
require further proof would elevate form over substance.
This case involved former Civil Code Section 3097.1(a),
which required a mechanics lien claimant to prove that a
preliminary notice was served by “affidavit . . . accompanied
either by the return receipt of certified or registered mail, or
by a photocopy of the record of delivery and receipt maintained by the post office, showing the date of delivery and to
whom delivered”. The court pointed out that the case would
not be before it under current law because Section 3097.1(a)
has been replaced by Section 8118(b)(1), which expands the
methods of proving notice including, “[d]ocumentation provided by the United States Postal Service showing that payment was made to mail the notice using registered or certified
mail, or express mail.”

Cty. of San Bernardino v. Cohen
242 Cal. App. 4th 803 (2015)

When the Legislature dissolved redevelopment agencies, it provided that any agreement between the redevelopment agency
and the municipal government that created the redevelopment
agency is not an enforceable obligation. (Health & Safety Code,
former Section 34171(d)(2) (Stats. 2011-2012, 1st Ex. Sess., ch.
5, Sec. 7; Stats. 2012, ch. 26, Sec. 6) (hereafter, Section 34171(d)
(2)).) In 2005 plaintiff County of San Bernardino loaned the
San Bernardino County Redevelopment Agency $10 million.
When the redevelopment agency was dissolved, $9 million of
those funds remained in the former redevelopment agency’s
coffers. The court upheld the Department of Finance’s determination that the loan agreement is unenforceable.

Picerne Constr. Corp. v. Villas

244 Cal. App. 4th 1201 (2016), review denied
(May 11, 2016)
In the published portions of the opinion, the court held:
1. Even though the City had issued certificates of occupancy
for the 11 apartment buildings within the project on July 25,
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T ax S ales

Brown v.
Deutsche Bank Nat’l Trust Co.

Carloss v. Cty. of Alameda

247 Cal. App. 4th 275 (2016)

242 Cal. App. 4th 116 (2015)

Plaintiff sought to enjoin a trustee’s sale by alleging that it
was initiated on behalf of an entity to which the deed of trust
was never validly assigned. The court noted that some courts
have held that borrowers cannot bring a preemptive action
to challenge an entity’s authority to foreclose, reasoning that
these actions would fundamentally undermine the nonjudicial
nature of the process and introduce the possibility of lawsuits
filed solely for the purpose of delaying valid foreclosures. But
the court did not address this issue because the court took judicial notice of the asset purchase agreement by which defendant
acquired the deed of trust. The court held in favor of defendant
because the agreement constituted a valid assignment of the
deed of trust, giving defendant the right to foreclose.

The trial court held that there is no right to excess proceeds
from a tax-default sale in the absence of a recorded grant deed.
The appellate court reversed, holding that a recorded grant
deed is not the exclusive means of proving a person’s title of
record. While such a deed is the normal means of establishing
title, and proving title may be difficult in the absence of such
a deed, in unusual circumstances such as plaintiff has alleged
here (plaintiff inherited the property but did not establish
title of record), title of record may be established by recorded
instruments of various types, the assessor’s records, and testimony that, as a whole, proves that the claimant or the claimant’s predecessor in interest held title of record.

T ribal I mmunity

Daniels v.
Select Portfolio Servicing, Inc.

Findleton v. Coyote Valley Band of
Pomo Indians

246 Cal. App. 4th 1150 (2016), review denied
( July 27, 2016)

1 Cal. App. 5th 1194 (2016)

The court reversed the trial court’s sustaining of a demurrer in
this action to enjoin a trustee’s sale and collect money damages. The court held that when a lender acquires by assignment
a loan being administered by a loan servicer, the lender may
be liable to the borrower for misrepresentations made by the
loan servicer as the lender’s agent, and a loan servicer may owe
a duty of care to a borrower if certain criteria are met, even
though its involvement in the loan does not exceed its conventional role.

The court of appeal reversed the trial court’s dismissal of this
action to enforce arbitration provisions in the contract between the plaintiff and the tribe, finding that the Tribe’s General Council authorized the Tribal Council to waive the Tribe’s
sovereign immunity. Interpreting the Tribe’s Constitution,
the court held that the General Council’s authorization was
properly given by means of a resolution adopted by majority
vote at a meeting of the General Council, and did not need to
be accomplished through the initiative or referendum process.

T rustee ’ s S ales

Lucioni v. Bank of Am., N.A.

3 Cal. App. 5th 150, (2016), review filed (Oct.
18, 2016)

Bae v. T.D. Serv. Co.

The court upheld the trials court’s order sustaining defendant
lenders’ demurrers in borrower’s action seeking an injunction to prevent a foreclosure based on alleged violations of
the Homeowner’s Bill of Rights (HBOR). The court held that
the availability of injunctive relief under the HBOR is governed exclusively by two of its provisions - Civil Code Sections
2924.12(a)(1) and 2924.19(a)(1) - in which the Legislature authorized the courts to interpose such relief into the nonjudicial
foreclosure scheme.

245 Cal. App. 4th 89 (2016)

Defendant filed an unchallenged declaration of nonmonetary
status under Civil Code section 2941l, asserting that it had
been named as a defendant solely in its capacity as trustee under the pertinent deed of trust, and not due to any wrongful
conduct in its performance as trustee. After respondent filed
no answer in the action, the clerk entered respondent’s default,
and the trial court issued a default judgment against respondent awarding appellant $3,000,000 in damages. The appellate
court upheld the trial court’s setting aside of the default judgment because defendant was fully entitled to believe that no
default could be entered against it, and respondent’s counsel
lacked knowledge of the default proceedings.

Neither provision authorizes a court to enjoin a violation of
section 2924(a)(6), which provides that no one other than the
holder of the beneficial interest under a mortgage or deed of
(Continued on Next Page...)
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T rustee ’ s S ales ( cont. )

Orcilla v. Big Sur, Inc.

244 Cal. App. 4th 982 (2016), reh’g denied
(Mar. 11, 2016), as modified (Mar. 11, 2016)

(Continued from Previous Page...)

The court reversed in part and affirmed in part the sustaining
of a demurrer in this action to set aside a trustee’s sale, holding:

trust, the original or substituted trustee, or the agent of the
holder of the beneficial interest can initiate the foreclosure
process. Thus, no injunctive relief is available for a violation
of that section.

1. Plaintiffs stated a cause of action to set aside the trustee’s
sale based on the unconscionability of the loan. Additionally,
the requirement of a tender of the loan amount was excused
primarily because of allegations that the trustee’s sale was
wrongful due to fraud. Finally, even assuming defendant was
a bona fide purchaser, its status as such does not bar the first
cause of action because Civil Code Section 2924’s conclusive
presumption language for bona fide purchasers applies only to
challenges to statutory compliance with respect to default and
sales notices. It does not apply to bar the first cause of action
based on the unconscionability of the loan agreement.

The court also affirmed the trial court’s order sustaining a demurrer to a separate cause of action for breach of an alleged
oral contract to modify the loan because the 2-year statute of
limitations for breach of an oral contract had run. The court
held that an oral contract is not treated as a written contract
for statute of limitations purposes simply because a party offers some written evidence of performance.

Majd v. Bank of Am., N.A.

2. Plaintiffs stated a cause of action for violation of the Unfair
Competition Law because of the allegations of fraud,

243 Cal. App. 4th 1293 (2015), as modified
( Jan. 14, 2016)

3. Plaintiffs could not state a cause of action for quiet title
because the purchaser at the trustee’s sale had evicted plaintiffs, and title is at issue in an unlawful detainer action that is
brought pursuant to Code of Civil Procedure Section 1161a(b)
(3). Accordingly, the quiet title action founded upon allegations of irregularity in the trustee’s sale is barred by the prior
unlawful detainer judgment.

The court reversed the trial court’s sustaining of a demurrer,
holding that:
1. An impropriety in the transfer of a promissory note affects
only the parties to the transaction, not the borrower, so a borrower lacks standing to challenge an allegedly deficient assignment and securitization.

4. Plaintiffs could not state a cause of action for violations of
several Civil Code sections because plaintiffs did not show that
they were prejudiced by the alleged violations.

2. Under the federal Home Affordable Modification Program, a lender must approve a modification if a borrower
qualifies for the program, and a trustee’s sale cannot occur
until at least 30 days after the modification review is completed. Here, the trustee’s sale was improper because the lender
improperly failed to approve the modification and proceeded
with a trustee’s sale within 30 days after completing the modification review.

5. Plaintiffs could not state a cause of action under several other theories.

Saterbak v.
JPMorgan Chase Bank, N.A.

3. Plaintiff stated a cause of action under California’s Unfair
Competition Law where the loan servicer “dual-tracked” the
modification and foreclosure processes because dual-tracking
is unfair, even though this occurred before Civil Code Section
2923.6 was enacted prohibiting the practice.

245 Cal. App. 4th 808 (2016), reh’g denied
(Apr. 11, 2016), review denied ( July 13, 2016)
In this pre-foreclosure action challenging the validity of a
lender’s untimely assignment of a deed of trust to a securitized
trust, the court sustained the lender’s demurrer without leave
to amend, holding:

4. A borrower is not required to tender the amount owed on
the debt where a lender allegedly fails to comply with requirements for considering a modification of the loan.

1. Plaintiff lacked standing to challenge the assignment of the
deed of trust because this is a pre-foreclosure action, rather
than a post-foreclosure action.
(Continued on Next Page...)
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T rustee ’ s S ales ( cont. )

Yhudai v. Impac Funding Corp.

1 Cal. App. 5th 1252 (2016), review denied
(Oct. 26, 2016)

(Continued from Previous Page...)

The court acknowledged that the California Supreme Court
recently held in Yvanova v. New Century Mortgage Corp., 62
Cal. 4th 919 (2016) that a borrower has standing to sue for
wrongful foreclosure where an alleged defect in the assignment renders the assignment void. However, Yvanova’s ruling
was expressly limited to the post-foreclosure context and this
is a pre-foreclosure action. The court also pointed out that the
Supreme Court has granted review in Keshtgar v. U.S. Bank, a
case involving a preforeclosure challenge based on alleged deficiencies in the assignment of the deed of trust.

A borrower challenged a securitized trust’s ownership of a
deed of trust by alleging that the attempts to transfer the deed
of trust to the securitized trust (which was formed under New
York law) occurred after the trust’s “closing date”. Under New
York law, transfers that violate the terms of the trust instrument are voidable by the parties to the trust agreement, and
the borrower is a third party without standing to challenge
the validity of an assignment. (A previous New York decision
held that an assignment after the closing date is void, but was
reversed on appeal.)

2. The invalid assignment is merely voidable against the parties to the assignment, so plaintiff lacked standing to challenge
it. The court pointed out that Yvanova recognizes borrower
standing only where the defect in the assignment renders the
assignment void, rather than voidable, and the Supreme Court
expressly offered no opinion as to whether, under New York
law, an untimely assignment to a securitized trust made after
the trust’s closing date is void or merely voidable.

The court pointed out in Footnote 6 that if the note was timely assigned to the Trust, as plaintiff alleged, so was the deed
of trust. Although the conveyance of the note may have been
separated in time from the execution, recording, and physical transfer of the instrument reflecting the assignment of the
deed of trust, that gap does not alter the legal fact that the
deed of trust and the right to foreclose was, as a matter of law,
transferred along with the note.

3. Plaintiff did not state a cause of action under Civil Code Section 3412, which provides for cancellation of an instrument that
may cause serious injury to a person against whom it is void or
voidable. As previously discussed, the assignment was not voidable as to plaintiff. Also, plaintiff could not show “serious injury”
where the injury was caused only by her failure to pay the debt.

Yvanova v.
New Century Mortgage Corp.
62 Cal. 4th 919 (2016)
Plaintiff alleged that the deed of trust on her residence was
improperly securitized and assigned from the original lender
to several successive mortgagees and trustees, and ultimately
improperly sold at foreclosure. The Supreme Court held that,
because in a nonjudicial foreclosure only the original beneficiary of a deed of trust or its assignee or agent may direct the
trustee to sell the property, an allegation that the assignment
was void will support an action for wrongful foreclosure;
whereas an allegation that the assignment was merely voidable at the behest of the parties to the assignment would not
support such an action.

4. Certain other positions taken by plaintiff were also rejected.

Sciarratta v. U.S. Bank Nat’l Ass’n
247 Cal. App. 4th 552 (2016)

Plaintiff brought this wrongful foreclosure and quiet title action alleging that JPMorgan Chase Bank recorded an assignment of the deed of trust to Deutsche Bank, and subsequently
JPMorgan Chase assigned the deed of trust to Bank of America. Therefore, plaintiff alleged, Bank of America’s foreclosure
was void because it was not the holder of the note and deed of
trust. The court reversed the trial court’s sustaining of defendant’s demurrer, holding that a homeowner who has been foreclosed on by one with no right to do so -- by those facts alone
-- sustains prejudice or harm sufficient to constitute a cause
of action for wrongful foreclosure. Losing a home to an entity
with no legal right to take it is all that is required to be alleged
to satisfy the element of prejudice or harm in a wrongful foreclosure cause of action. The court also held that because plaintiff properly alleged the foreclosure was void and not merely
voidable, tender was not required to state a cause of action for
quiet title or for cancellation of instruments.

The court pointed out that its holding is a narrow one, and
that it is holding only that a borrower who has suffered a nonjudicial foreclosure does not lack standing to sue for wrongful foreclosure based on an allegedly void assignment merely
because he or she was in default on the loan and was not a
party to the challenged assignment. The court did not hold
or suggest that a borrower may preemptively enjoin a nonjudicial foreclosure by a suit questioning the foreclosing party’s
right to proceed. (This is a suit for damages for wrongful foreclosure, and does not seek to stop a foreclosure.) Nor did the
court hold or suggest that plaintiff alleged facts showing the
assignment was void or that, to the extent she did, she will be
able to prove those facts.
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T rusts
Carne v. Worthington

246 Cal. App. 4th 548 (2016)
Mr. Liebler conveyed title to the subject property to himself
as trustee of his 1985 revocable trust. He subsequently executed a 2009 irrevocable trust, which by its terms conveyed
title to the trust, but a separate deed was not executed.
The court held that 1) the language in the 2009 trust was sufficient to convey the subject property to the 2009 trust and
that Liebler was not required to execute a separate deed in
order to effectuate such conveyance and 2) because at the time
the 2009 trust was created, the 1985 trust was a revocable inter vivos trust, and Liebler was the sole trustee who owned
no interest in the subject property as an individual, Liebler’s
signature on the 2009 trust was sufficient to convey good title
to the subject property from the 1985 trust to the 2009 trust.
The court pointed out that nothing in this opinion will “sanction creditor fraud”, as asserted by defendant, since the court
did not conclude that the transfer in this case was effective as
to Liebler’s creditors or to third parties.

W ater R ights
City of Santa Maria v. Adam

248 Cal. App. 4th 504 (2016), reh’g denied
( July 18, 2016), review denied (Sept. 14,
2016)

In the previous appeal in this action, the court remanded the
matter with instructions, directing the trial court to quiet title
to appellant landowners’ overlying rights to native groundwater by declaring that these rights have priority over all appropriators, less the amount that the respondents are entitled to
pursuant to their prescriptive rights. In this appeal, the court
held that quantification of the specific prescriptive loss attributable to each overlying user is not necessary to quiet title.
When the groundwater basin has a surplus of water, the quiet
title judgment is not meant to specify the exact amount of water each user is entitled to, which would include the amount
of the prescriptive rights that can be enforced against each
overlying user. Rather, the quiet title judgment is meant to
clarify and confirm the priority of appellants’ overlying rights,
specifying that these rights are superior to all appropriators’
rights less the prescriptive rights established by respondents.
There is no need for a quiet title judgment clarifying the priority of water users to specifically quantify the users’ rights
until there is a period of overdraft.
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Cynthia Groom

Heather Starkey

Controller
and Membership Coordinator
cg@clta.org

Education
and Meetings Coordinator
hs@clta.org

The Legislative Committee is charged with the following
responsibilities: to review the write ups for the annual Summary of
Legislation; to refer legislation to the Forms and Practices Committee for Manual or practice changes; to review legislative proposals; to report significant legislation to the Board of Governors;
to determine which legislation the CLTA should sponsor; and to
review and determine CLTA positions on all legislation.
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T he CLTA’ s 110 th A nnual C onvention
M ark Y our C alendar – M ay 21-23, 2017
Mark your calendar for
the CLTA‘s 110th Annual
Convention!
This year’s Annual Convention
is slated to be held at the always
beautiful Silverado Resort, so
save the date! You won’t want to
miss what’s in store, including
the Icebreaker Reception, Silent
Auction, Business Program, and
President’s Dinner!
Sponsorship opportunities will
be available soon! Be sure to visit
the CLTA website at www.clta.
org and sign up for our electronic
newsletter, the CLTA eNews, for
more information as it becomes
available.
Registration information and
program details will be forwarded in January.

T he 2017 CLTA D irectory

of

M embers ...

Available in January, 2017
For Ordering Information:
Please visit the CLTA’s website at
www.clta.org and go to the “Publications” section to download an order form.
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