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From “Mr. Peabody’s Way Back Machine”
This month’s photo is “Young Lawyers Day at Habitat for Humanity” taken in 2006, submitted by Marc Huling from his collection of
“old stuff.”
If you have a picture (old or new) that you’d like to submit for consideration as cover art for the next issue of the Adverse Witness,
please forward a JPG image to Lisa Mead lmead@colliercountybar.org or Marc Huling at mhuling@ralaw.com, along with a brief
description of the place depicted in your photo. If your photo is
selected, you’ll receive a shout out in the Adverse Witness.
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PRESIDENT’S MESSAGE

By Tamara L. Nicola, Esq.

A year of personal challenges
I really can’t believe this is my final President’s message but here it is. I’ve moaned, groaned,
whined and complained about writing them but have also been seriously able to have some fun
with them. Who else, but me, would think to devote an entire President’s message to mustaches?
Life is supposed to be fun and if we can’t be a little silly sometimes, and poke a little fun, we end up in the same old routine
– day in and day out, year after year. This year I tried to spice
things up a bit and have a little more fun. I think our membership lunches have been better with switching up the venues and
the food (thanks to Sonia!). And our events have been better
with the creation of the Events Committee (special thanks to
Christyna Torrez and Rebecca Vaccariello). Everybody has
been brainstorming this year to make some positive changes
to the events and I think it has really worked.
Hilda, Julianne and Lisa have worked really hard and trying
to “think outside the box”. I thought our photo booth at the
annual Foundation bar-b-q was just a little bit of genius. The
pictures were whimsical and hilarious.
Speaking of pictures, there’s always going to be something
that doesn’t quite work and I think that, for me, it was planning
the portraits for the directory. I truly harassed bar members
whose pictures were taken pre-1990 with the hopes that they
would all have a new photo taken. I did manage to get Donald
Day to the photographer. I’m sure that photo will last him
another 20 years.

“Through this
year, I have
found some inner strength I
didn’t realize I
had. ”

What I didn’t plan on was the flak for the cost. I suppose I
thought $50.00 was a fair price for a headshot. Well, not a lot
of people agreed with me because only a handful of people
sat for pictures and most of them were on my board!
I figured that maybe people would go to their own photographer for a head shot and we would still have a pretty good
turnout. Wrong again! As I sat perusing the directory last week,
I noticed a whole bunch of SELFIES!!! Selfie as in I took my
smart phone, pointed it at myself, and “click” – member photo!!
I was on the phone with John S. Long as I was perusing the
directory and pointed out about 5 selfies. As we were chatting, he pointed out about a dozen more. Selfies all have some
similar characteristics – they are taken at an unnaturally close
range, they have a stack of law books behind them or they look
like they were taken outside in nature. There is one photo
in there I am pretty sure was either taken at a wedding or an
audition for the Chippendales! Ok, that one has been in the
directory for years but it is still funny. Is he looking longingly
at his bride…you decide!
I’m still not all that crazy about my photo and it was not the
photographer. It’s just me – I think it looks odd somehow.
Maybe I should have taken a selfie. I would have saved the
fifty bucks!
This has been a year, for me, of personal challenges, all of which have been good. I applied
up for and completed Leadership Collier (everybody should do this!), I completed two mud
runs (so fun!) and conquered my fear of heights (sort of). I had my last bar luncheon on Friday,
graduated from Leadership Collier on Saturday (with the supremely awesome Felix Mehler)
continued on page 12
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LEGAL AID NOTES

By Jeffrey A. Ahren

An unprecedented demand in Collier County
According to the most recent Census estimates, Collier County has a permanent population
of approximately 333,663 residents. In Collier County, 14.2% of the population (over 47,000
people) lives under the Federal Poverty Level established by the Federal Poverty Guidelines.
A startling 24.4% of Collier County children under the age of 18 are living at or below the
poverty line. In 2013, the Federal Poverty Level for a household comprising a single parent
with two children is $19,530 in annual income. At Legal Aid, eligibility for our services
depends upon the income limits imposed under grants. These income limits typically range
from 150% of the Federal Poverty Guidelines to 80% of the Median Household Income for
Collier County. More than 75,000 residents in Collier County are eligible for Legal Aid!
There is a growing demand for Legal Aid services in Collier County. In 2012, there were
1,613 reported (criminal) incidents of domestic violence in Collier County. LASCC staff
attorneys combat this growing problem by protecting victims of domestic violence by
obtaining injunctions of protection against abusers. Our attorneys also obtain custody and
support for victims of domestic violence with minor children.

Legal Aid Service of Collier
County is committed to working
alongside the private bar and
membership of CCBA to make
the Collier Lawyers Care pro
bono attorney program the best
of its kind in the State of Florida.
Two immediate goals they want
to achieve are increasing the
number of pro bono volunteer
attorneys in the CLC program,
and expanding public awareness
about CLC and the impact Legal
Aid Service of Collier County
has on the community by offering free civil legal services to
the underserved population of
Collier County. To learn more
about LASCC and Collier Lawyers Care, contact Mr. Jeffrey A.
Ahren or Ms. Karenin Hache at
(239) 298-8143; email khache@
legalaid.org.

Legal Aid prioritizes serving children – particularly on matters of safety and education. More
than 61% of Collier County’s 45,000 public school students (more than 27,000 students)
are categorized as “economically needy.” LASCC attorneys help Collier County special
needs children maximize their potential by securing testing and special education services
to which they are entitled at school. Our attorneys also represent at-risk children who have
been abused, neglected or abandoned in dependency cases. Almost half of the new cases
opened in 2013 involved clients younger than 18 years old!
Approximately 70% of all social security claims made in Florida are initially rejected. 11.8%
of Collier County residents are veterans entitled to government benefits. LASCC staff
attorneys empower veterans and permanently disabled clients by obtaining monetary and
medical benefits to which they are legally entitled. Our attorneys also prepare wills, medical
care directives and other related legal instruments for low income veterans and seniors –
including through “Wills for Heroes.”
In addition to the types of cases discussed above, LASCC also handles several other
types of cases. Our attorneys regularly represent clients in danger of losing their home
to foreclosure, negotiate with the IRS to assist low income taxpayers, represent clients at
hearings to secure unemployment compensation benefits for those with meritorious claims,
assist victims of human trafficking, and many other types of legal problems.
Since 2010, LASCC has served the legal needs of, on average, 1,800 clients per year. In 2013,
LASCC served a record 2,757 clients! LASCC fields over 30,000 phone calls per year, and
makes over 10,000 referrals to other public, private and non-profit agencies providing social
services. These referrals are made consistent with a ‘holistic approach’ to the provision
of legal services, ensuring the overall well-being of the clients we serve. Nearly all of the
non-profit social service providers in Collier County regularly refer matters to Legal Aid
for handling on behalf of their constituents. Legal Aid is an integral part of the local “social
safety net” in Collier County for our poorest and most vulnerable residents.
Success Story #1 – Rescuing a girl and her family from years of horrific abuse
“Kim” is a 14-year-old girl who tragically had been sexually assaulted for three years by her
biological father. Once this horrific situation of abuse came to the authorities, the matter
was referred to the Child Protection Team (CPT) in Collier County. An investigation was
undertaken. Eventually, Kim and her mother were referred to Legal Aid for representation
against the abuser. A private pro bono attorney through Legal Aid’s Collier Lawyers Care
Pro Bono Program agreed to handle this most complex domestic violence case. The pro
bono attorney was assisted by a student intern at FGCU, who helped to put Kim at ease.
A multi-day Domestic Violence Hearing took place, and after hours of testimony by Kim
continued on page 12
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MARK YOUR CALENDAR

Register for any event
through Hilda Taylor.
Phone: 239-252-8250
htaylor@colliercountybar.org
www.colliercountybar.org.

Event Policy
It is the policy of the
Collier County Bar
Association to request
that all reservations for
our events are placed at
least two days prior to
the event.
We are always willing
to accommodate our
members; however, event
sites must order food two
days prior to an event.
Also, it is the policy
of the Collier County
Bar Association to
issue refunds ONLY if
a member cancels a
reservation two days
prior to an event. If a
member cancels the day
before, or the day of an
event, a refund will not be
issued.

MAY
1

Trusts and Estates Luncheon
Northern Trust, 12:00 p.m.
This is a free event, please
bring your own lunch

15 Real Estate Section Luncheon
Kensington Country Club
12:00 p.m.
RE Members - $25; Non-members - $30

6

CCBA Board Meeting
CCBA Offices, 7:30 a.m.

15 CCACDL Luncheon
Eurasia, 11:45 a.m.

6

CCB Foundation Board Meeting
CCBA Offices, 8:30 a.m.

9

CCB Foundation Golf Tournament
The Golf Club at the Quarry
Lunch at noon, followed by a
shot-gun start
$99 per golfer

21 Family Law Luncheon
Bonefish Grill, 12:00 p.m.
FL Members - $25; Non-members - $30

13 Young Lawyers Board Meeting
Mr. Tequila’s, 12:00 p.m.

26 Race Judicata
North Collier Regional Park
Check in 6:30 a.m.
Race begins at 7:30 a.m.
28 CCWBA Luncheon
Northern Trust, 12:00 p.m.

14 Trial Law Board Meeting
Sushi Thai, 12:00 p.m.

JUNE
3

CCBA Board Meeting
CCBA Offices, 7:30 a.m.

3

CCB Foundation Board Meeting
CCBA Offices, 8:30 a.m.

3

Trial Law Luncheon
Bonefish Grill, 12:00 p.m.
TL Members - $25; Non-members - $30

5

Trusts and Estates Luncheon
Northern Trust, 12:00 p.m.
This is a free event, lunch provided
by the section

10 Young Lawyers Board Meeting
Mr. Tequila’s, 12:00 p.m.

12 Real Estate Section Luncheon
Kensington Country Club
12:00 p.m.
RE Members - $25; Non-members - $30
13 Installation Luncheon
Naples Sailing & Yacht Club
12:00 p.m.
Members - $35; Non-members - $40
19 CCACDL Luncheon
Eurasia, 11:45 a.m.
25 CCWBA Luncheon
Northern Trust, 12:00 p.m.

11 Trial Law Board Meeting
Sushi Thai, 12:00 p.m.

We appreciate your
consideration of this
policy.
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By The Hon. Vince Murphy
County Court Judge, Collier County

Rules and more rules
In life, we all have many rules we have to follow. Some are rather straightforward (No
more than 14 clubs in the bag - Rule 4-4, USGA Rules of Golf). Others can be very complex (No interest is good unless it must vest, if at all, not later than twenty-one years after
the death of some life in being at the creation of the interest - Rule Against Perpetuities,
Duke of Norfolk’s Case. 3 Ch. Cas. 1, 22 Eng. Rep. 931 (Ch. 1682); Cadell v. Palmer, 1 Ch &
Fin. 372, 6 Eng. Rep 936 (H.L. 1832, 1833)).
Those of us who labor in the practice of law must follow many rules, too. West’s Florida
Rules of Court - Volume I, contains over 2,000 pages, covering such diverse matters as
how to count days (Rules 1.090 and 3.040), what kind of paper to use (Rule 2.520), what
size type to use (Rule 9.210), and so on. Nestled among these 2000 + pages is a rule which
comes into play frequently as we try to manage our busy dockets. Rule 2.505(e) prescribes
the three methods by which an attorney may acquire standing to speak for a party in a
court proceeding. Because an attorney is considered an agent of the party for all litigation purposes (Rule 2.505(h)), there is necessarily some formality of record associated
with the process of representation. Pasco County v. Quail Hollow Properties, Inc., 693 So.
2d 82 (Fla. 2d DCA 1997) sets forth the application of the rule and the reasons behind it.
Motions, notices, and other papers filed by an attorney who has not properly appeared
are treated as nullities, and sometimes draconian consequences can attach. Thomas v.
State, 884 So. 2d 309 (Fla. 2d DCA 2004) (trial court loses jurisdiction to consider motion to withdraw plea filed by new attorney who failed to file a notice under 2.505(e)(3));
Bortz v. Bortz, 675 So. 2d 622 (Fla. 1st DCA 1996) (trial court loses jurisdiction to consider
motion for rehearing filed by new attorney who failed to filed a notice under 2.505(e)(3)).

“Those of us
who labor in the
practice of law
must follow many
rules, too.”

An attorney-client relationship is founded upon both constitutional and statutory principles. Profound rights and responsibilities attach with the establishment of an attorneyclient relationship. For example, an attorney cannot divulge a client’s confidences. A
client can expect no conflicts of interest from his/her attorney. All of the duties outlined
in Rule 4-1 of the Rules Regulating The Florida Bar (“Client-Lawyer Relationships”) apply
whenever an attorney undertakes representation. So, if you are ever asked by a colleague
to appear briefly in court for a motion or hearing involving your colleague’s client, please
do not treat the undertaking lightly. The judge will likely require you to appear pursuant
to Rule 2.505(e), and if you accept the undertaking, you are as responsible to that client
for your professional conduct as your colleague.
A final note...there are two occasions when an attorney may limit the scope of his/her
appearance on behalf of a client: 1) a limited appearance to contest jurisdiction, and 2) a
limited appearance under Rule 12.040 of the Family Law Rules. If you enter an appearance
on behalf of a client, it is a general appearance even if you try to limit its scope. Again,
the caution is that a bad outcome anywhere later in the case could result in professional
exposure, even if your involvement was de minimus.
Our next rules discussion will focus on the nuances of the Infield Fly Rule, (Rule 2.00,
MLB Official Baseball Rules), so study up!
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GUEST EDITORIAL

By Robin Doyle, Doyle Conflict Resolution

The lawyer as ethical negotiator
“All’s fair in love and war,” or so the saying goes. What’s fair and ethical in negotiation? The
attitude of some seems to support including negotiation with love and war. But, for lawyers,
the Rules of Professional Conduct indicate otherwise.
A recent case (names and some facts altered to protect mediation confidentiality) raises ethical questions for attorneys involved in difficult negotiations. John and Tim were partners in
a mostly successful business for 18 years. John provided the money and strategic planning
advice and Tim ran the day-to-day aspects of the business.
They got along well and never had a dispute about money, operations or anything else. They
made enough to pay Tim’s salary and have a little left over to distribute to the partners at
the end of each year. When John died suddenly, Tim continued to operate the business,
changed banks and set up all accounts so that he had sole control. After all, he said, it was his
hard work that had built up the company over the previous 18 years. Not surprisingly, John’s
widow, Mona, filed suit claiming a 50% interest in the company.
After a year of contentious litigation (Tim and Mona hadn’t much liked each other before the
lawsuit), Judge Smith ordered the parties to mediation. From the little discovery that had
been done, Mona and her attorney knew that the bank accounts held $180,000 when Tim
changed banks.
What they didn’t know was that during the year of litigation, the company had scored a really
big account that provided $500,000 profits in the first year and promised even larger returns
in the future. Attempting to avoid the cost of mediation, the two lawyers talk about the possibility of settlement. During their negotiations, Mona’s attorney demands $100,000 based
primarily on the bank deposits.
Tim has told his attorney that he would like to get out of the litigation as quickly and cheaply
as possible and if that means paying half of the company’s profits to date, he is prepared to
do so. What can and should Tim’s attorney ethically say in response to the $100,000 offer?
“This company has never made much more than Tim’s salary and he can’t afford to pay
you $100,000.”
Knowing that the company has made more than Tim’s salary in the past year and that the
company can pay much more than the $100,000 because of recent profits, Tim’s attorney has
misrepresented a material fact. That is prohibited by Rule 4-4.1which requires a lawyer to be
truthful when dealing with others on a client’s behalf.
“We’ll write your client a check before we leave the building as long as she will sign a
General Release.”
Nearly 30 years ago, the ABA considered whether the Model Rules should be amended to
require disclosures to correct misapprehensions. That idea was rejected in favor of a “caveat
emptor” approach. Generally, there is no ethical duty to disclose information to the other
side in negotiations and there is certainly no prohibition against accepting an offer made by
the other side. However, it may not be a good negotiating tactic.
“That would be over half of the money in the company at the time of John’s death and
paying that would leave the company without enough capital to operate.”
Rule 4-4.1 requires a lawyer to be truthful when dealing with others on a client’s behalf. Does
the rule require Tim’s attorney to disclose the $500,000? Generally, there is no affirmative
duty to inform a party of relevant facts, but there are exceptions. Attorneys cannot make
misrepresentations of material facts. Here the first fact recited “over half the money in the
See “Ethical Negotiation” page 13
© 2014 Doyle Conflict Resolution
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BULLETIN BOARD
Got news?
Contact Lisa Mead by
calling 252-8711 or
drop an email
line to lmead@
colliercountybar.org

CLASSIFIED
OFFICE FOR RENT: Attorneys (5) and other professional (1) with one corner executive
office to rent. Attractive building/offices in great location at Pine Ridge and Airport Rd.,
Naples, FL. Space for an assistant, shared conference room with law library, reception
area and kitchen is included for $875 per month. Call 239-593-1444.

ANNOUNCEMENTS

Inclusion
Policy
If you are a CCBA member
in good standing and you’ve
moved, been promoted, hired an
associate, taken on a partner, or
received an award, we’d like to
hear from you. Talks, speeches
(unless they are of national
stature), CLE presentations and
political announcements are
not accepted. In addition, we
will not print notices of honors
determined by other publications
(e.g., Super Lawyers, Best
Lawyers, etc.).

Rebecca M. Vaccariello, Esq., litigation attorney at Salvatori, Wood, Buckel,
Carmichael & Lottes, was selected as
the recipient of the Young Professional
Initiatives Volunteer of the Year Award
on April 9, 2014, by the Greater Naples
Chamber of Commerce in recognition
of her volunteer work for the Chamber,
including promoting the Growing Associates in Naples (GAIN) program and chairing the GAIN class of 2014. GAIN is a program designed for emerging leaders and
professionals in Collier County.
Former partner of Wicker, Smith, O’Hara,
McCoy & Ford, PA, A. Kevin Houston,
Esq., (Naples) will be joining Bradley D.
Bryant, Esq. and forming the new firm of
Bryant & Houston, P.A. The Bryant and
Houston law firm will be practicing in the
areas of personal injury, commercial litigation, foreclosure defense, and all general civil litigation matters.

Richard C. Grant has been appointed
Chair of the Real Estate Certification
Committee of The Florida Bar for 20142015. He has been a committee member
since 2009. He previously served as a
member from 1999-2004 and as Chair for
2002-2003. Grant, a shareholder of the
law firm of Grant Fridkin Pearson, P.A.,
has practiced law in Southwest Florida
since 1979. He has been board certified
in real estate by The Florida Bar since
1987, and has an AV rating from Martindale-Hubbell. Grant leads the firm’s real
estate and business practice group and
concentrates his practice in real estate
development and financing, real estate
and business acquisitions and mergers,
corporate and partnership law, construction law, condominium law, and real property titles and land use. He received the
2012 Medal of Honor from the Collier
County Bar Association.

Notices must be submitted in
writing and limited to 100 words;
they are printed at no cost to
members and are subject to
editing. E-mail your notice to
lmead@colliercountybar.org.
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GUEST EDITORIAL

By Rachel Barlow, J.D., LL.M.

Avoiding dissolution of estate plans in a divorce
Although the phrase “[n]obody ever died of divorce”1 might bring practical hope to those
in the midst of divorce, it does not accurately reflect some of the legal consequences of
a dissolution of marriage in Florida. To avoid unintended estate planning consequences,
a marriage between family law and estate planning is essential to representing a client
through divorce and ensuring that a client’s assets will pass to his or her intended beneficiaries after death.
Under the Probate Code and Trust Code, it is clear that a provision in a will or trust
executed while the decedent was married and which affects the decedent’s spouse is
void upon the dissolution of marriage or annulment of marriage.2 Assets such as retirement benefits, life insurance, and other employee benefits, however, pass according to
the beneficiary designation rather than by a decedent’s will. Until the enactment of section 732.703, it was not as clear how the designation of a former spouse as beneficiary of
non-probate and non-trust assets was affected by the dissolution or annulment of marriage. Prior to the enactment of section 732.703, the Florida Supreme Court stated the
rule.3 Absent a specific beneficiary designation for an asset under a marriage settlement
agreement, the named beneficiary in the governing document controls.4
Section 732.703 became effective in July 1, 2012 and minor amendments to the new law
became effective on October 1, 2013. The new law governs the effect of the dissolution
or invalidity of a marriage on the disposition of certain non-probate and non-trust assets
at death of former spouses. The key factors in determining whether the designation of a
spouse as beneficiary will be void as of the dissolution or invalidity of a marriage are the
type of asset and timing of the designation (i.e., before or after the dissolution or invalidity
of a marriage).
The law applies “to all designations made by or on behalf of decedents dying on or after
July 1, 2012, regardless of when the designation was made.”5 The types of assets governed
by section 732.703 and affected by the dissolution or invalidity of a marriage are:
1.
Life insurance policies;
2.
Qualified annuities;
3.
Other tax deferred contracts;
4.
Employee benefit plans;
5.
Individual Retirement Accounts (IRAs);
6.
Payable-on-death accounts (PODs); and
7.
Securities and accounts registered in transfer-on-death form (TODs).6
If a spouse is named as the beneficiary for these types of assets, and the spouse was designated as the beneficiary before the dissolution or divorce is made final, then the designation is void under the statute and the spouse will be treated as having predeceased the
decedent.7 This means the asset will pass either to a named secondary beneficiary, or if
there is no named contingent beneficiary, to the decedent’s estate.
The designation of a spouse as beneficiary will not be void when the marriage is judicially
dissolved or declared invalid for the following assets:
1. Assets governed by federal law (ERISA), or by the laws of a state other than Florida, or
state-administered retirement plans under chapter 121 of the Florida Statutes;
2. Assets designating the former spouse as beneficiary but which are executed after the
marriage is declared invalid or ordered dissolved;
3. Assets that the decedent was required under an order of dissolution or order decontinued on page 13
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COMMUNITY OUTREACH

By Jamie Schwinghamer

“Voices For Kids” supports neglected children
Voices for Kids Provides Support for Neglected Children in the 20th Judicial Circuit
Voices for Kids of Southwest Florida, Inc. (“VFK”) is a non-profit agency whose mission is
to support the Guardian ad Litem Program of the 20th Judicial Circuit of Florida—Lee,
Glades, Hendry, Charlotte and Collier Counties. Florida’s Guardian ad Litem (“GAL”)
Program recruits and trains volunteer child advocates who are paired with a GAL attorney
and an advocacy coordinator for the purpose of representing abused, neglected and abandoned children in court, school, the child welfare system and the community.
The children represented by GAL attorneys and volunteer advocates have been removed
from their parent’s custody and placed in the custody of the State of Florida. They are
usually removed from their homes with few, if any, of their own belongings. Through the
court system, these children are placed in a foster home or a relative’s home. Their needs
are many.
The GAL teams strive to monitor the child’s safety, educational, health, and social needs
and to represent their best interest throughout the duration of an open case. Their primary objective is to advocate for the child until a safe, stable and permanent placement
can be achieved. The goal is to secure permanent placement within one year of the child’s
removal. Permanent placement can take of the form of reunification of the family, permanent guardianship with a relative or non-relative caregiver, or adoption.
For 30 years VFK has raised the funds necessary to recruit and train Southwest Florida’s
GAL volunteer advocates and to ensure all advocates have access to funds to help them
address the unmet social, educational and health needs of the children they represent.
While the State, through its Department of Children and Families’ contracted providers,
funds each child’s cost of foster or relative care, and provides nominal funding for some
necessities while the child is in care, many needs go unmet. When a child’s needs fall
outside the one-time annual clothing allowance, or are not funded by Medicaid, VFK works
with the volunteer advocates to address these needs. Through the Kids Being Kids Program, VFK strives to provide items and experiences that most children take for granted: a
bed of one’s own; appropriate school clothing and shoes; participation in sports, participation in the arts; field trips; academic tutoring; a birthday celebration…and more!
In the 20th Judicial Circuit, there are currently about 1433 court-supervised children who
have been abused, neglected, or abandoned. Presently, there are advocate teams for
about 952 of those children. Therefore, at least 481 children in the Circuit are struggling
through this difficult and confusing period without a personal advocate. Funding is needed
to hire additional GAL advocacy coordinators, to recruit and train enough volunteer advocates to meet the shortfall, and to provide for the unmet social, educational, medical and
personal needs of these children.
If you would like to learn more about VFK, to volunteer to be part of this valuable program, or to make a donation, please contact VFK Board Member, Jamie Schwinghamer, at
239.552.2962 or jschwinghamer@hahnloeser.com.
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GUEST EDITORIAL

By Dan Kwiatkowski

Questions for a fiduciary
Period One: For the sixty months from March 1995 to March 2000, the S&P 500 Index
rose from 501 to 1402, an annualized return of +22.9%. The accepted wisdom, as presented
by the financial elite, was that the stock market would continue to rise due to the inevitable
benefits of the internet / communication revolution. When questioned by critics as to the viability of an ever-growing market dependent upon tech start-up companies, which projected
zero earnings, the response was, “THIS TIME IS DIFFERENT”.
The subsequent thirty months saw the S&P 500 Index fall from 1402 to 815, a negative
annualized return of 19.5%, or a total decline of approximately 42%. The financial elite were
shocked by the collapse of the tech start-up companies which had zero earnings.
Period Two: For the sixty months from September 2002 to September 2007, the S&P
500 Index rose from 815 to 1549, an annualized return of +13.7%. The accepted wisdom, as
presented by the financial elite, was that the stock market would continue to rise due to
the valuable lessons learned from the previous crisis. When questioned by critics as to the
viability of an ever-growing equity market, complemented by the skyrocketing real-estate
market, the response was, “THIS TIME IS DIFFERENT”.
The subsequent seventeen months saw the S&P 500 Index fall from 1549 to 677, a negative
annualized return of 44.2%, or an astounding total decline of approximately 56%. The financial elite were shocked by the collapse of both the skyrocketing real estate market and the
bank /mortgage firms which financed the bubble.
Period Three: For the sixty months from March 2009 to March 2014, the S&P 500 Index
rose from 677 to 1878, an annualized return of +22.6%. The accepted wisdom, as presented
by the financial elite, was that the stock market would continue to rise due to the valuable
lessons learned from the previous two crises. When questioned by critics as to the viability
of an ever-growing market in a weaker than expected economic recovery, the response is
currently, “THIS TIME IS DIFFERENT”.
Well, is it “different” this time? Unfortunately for the fiduciary, there is no way to tell. Which
raises an obvious question: how did the last two significant drops in the market affect fiduciaries?
For clients and trust beneficiaries, who were now looking at dramatic capital losses, their
immediate action was to file litigation against those responsible for safeguarding their assets
including CPA’s and attorneys. The emotional and financial toll on the fiduciaries involved,
and their practices, is always onerous no matter how the litigation is settled.
Sadly, if the market suffers a third significant loss within this century, there is no way to
prevent the inevitable litigation. However, the following rules of conduct may mitigate the
effects: 1) have an SEC defined fiduciary perform an independent analysis of the investment
portfolio including bonds, 2) submit the report and recommendations to the client/beneficiaries with emphasis on controllable factors such as portfolio costs and inherent risk, 3)
determine an agreed upon exit strategy, and 4) repeat every six months, or on a stipulated
schedule.
Experience dictates that to install the rules is simple and inexpensive; defending why there
are no rules will be time consuming and costly.
“An ounce of prevention is worth a pound of cure”. Benjamin Franklin
Sources: Standard and Poors; Investment Advisers Act of 1940.
As a former CPA and wire house broker with over 30 years of experience in investing, Dan
Kwiatkowski is well aware of the pitfalls facing fiduciaries in these challenging markets. He is
the Director of Business Development for CapitalRock Investments, a Registered Investment
Advisory firm, here in Naples, Florida. dan.k@caprockria.com
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Legal Aid continued from page 4

about the abuse her father had subjected her to, the abuser
consented to a permanent injunction. This injunction assured
the entire family (Kim, her mother, and younger siblings) that the
abusive father would never again have contact with any of them
in the future. The abuser was allowed to send Christmas cards
once a year – and was required to pay child support.
Having stabilized this family that had been in crisis through legal
assistance, the mother is now focusing on her education and
is planning to enroll in college. Kim is doing well overall, feels
safe again, and has bonded with the intern and they remain in
touch. The intern has become a ‘big sister’ to Kim. The pro
bono attorney spent many hours on this case, and achieved an
outstanding result despite the underlying tragic circumstances.
Success Story #2 – Saving a local family from foreclosure
“Mary” and “Joe” had a business in Naples and owned their home
in Collier County for years. Like many people in this area, when
the economic downturn hit, their business began to decline and
they eventually fell into foreclosure with their lender.
Their business began to pick up as the economy improved.
For more than two years, Mary and Joe tried to pursue a loan
modification with their lender in an attempt to save their home.
The lender’s agents or loss mitigation department kept losing
the paperwork they submitted, causing deep frustration and no
remedy.
They eventually came to Legal Aid and were represented in
Court by the Housing Unit Staff Attorney. After several court
appearances and ongoing negotiations, Legal Aid’s attorney
was able to convince the lender to dismiss the foreclosure
suit ‘without prejudice’ to allow ample time to pursue the loan
modification – which looked promising under HAMP and other
guidelines. The loan was eventually sold, and currently it looks
as if the loan modification will finally go through later in 2014.
The clients were ecstatic and very grateful to the Legal Aid
Attorney. They didn’t want to move, or force their young son to
change schools as would likely happen if the foreclosure went
through.

President’s Message from page 3
and am putting the finishing touches on this President’s message.
So, what’s next?
I am so used to being insanely overbooked this year that I truly don’t
know what I’m going to do once I pass the reigns to Sonia. True, I
will then be a past president but, other than gathering a few times a
year, there is not a big time commitment. My husband thinks I need
to slow down and he tells me that all the time. I’d like to say that I
will do just that but, with the year of commitments coming to an end,
I’m sure there will be something else on the horizon. Who knows?
For now, though, I will sign off with this. I have loved my year as
President and I don’t see this as the end but just the beginning.
Through this year, I have found some inner strength I didn’t realize I
had. I have been able to make the tough decisions when necessary
and have finally become comfortable with presenting at the Bar
luncheons and events. For that, I am eternally grateful and I leave
this bar with a sense of accomplishment and maybe just a little relief.
Good luck to Sonia next year. She’ll be GREAT and I will snicker just
a little when I see that 10th date each month and realize it is her,
and not me, who is crafting the monthly message!
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100 Lawyers Giving Back
Erica Airsman
Glenn Ballenger
Raymond Bass
Victor Bayata
Jerry Berry
Jim Bonaquist
Christopher Bray
Chad T. Brazzeal
David Browne
David Budd
Gary Carman
John J. Cassidy
Jane Yeager Cheffy
Holly Chernoff
Mark Cohn
Kevin G. Coleman
Jay Cook
Louis D’Agostino
Tara Miller Dane
Donald Day

Kevin Denti
Sonia Diaz
Robin Doyle
Lawrence Farese
Michael A. Feldman
Ann Frank
Yale Freeman
Tom Garlick
Dwight Fred Garner
Nancy J. Gibbs
Nicole Goetz
Thomas A. Graham, III
Richard Grant
Robert B. Graziano
Robert Eric Greenberg
Robert Hagaman
Sharon Hanlon
Frederick Hardt
Hugh Hayes
William Hazzard
Susan Healy
Gregory T. Holtz
Markus J. Horner
F. Edward Johnson
Lauren Josephson

John D. Kehoe
Steve Kotler
Andrew Krause
Suzanne Lanier
Edward Larsen
Tony Lawhon
Lisa Lipman
Edward Livingston
Thomas E. Maloney
Janeice Martin
G. Carson McEachern
Shannon McFee
Roger McMorrow
Brian McNamara
Mark Muller
William H. Myers
Patrick Neale
Tamara Nicola
Jeff Novatt
James Nulman

Kate O’Brien
Jim O’Leary
John M. Passidomo
Jim Pilon
Mark Price
Michael D. Randolph
Cathy Reiman
Sam Saad
Jeanne Seewald
Kimberly Spiker
Randall Spivey
Alfred Stashis, Jr.
Robert Stommel
Tammy Strohl
Herman Tarnow
Joseph Thacker
Rebecca Vaccariello
Pieter Van Dien
Christopher Vernon
Ted Wolfendale
Casey Wolff
Edward Wollman
Joseph Zaks
Rebecca Zung-Clough
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Ethical negotiation

Dissolution of estate plans

continued from page 7

continued from page 9

company at . . . death” is true, but the second fact is clearly false.
To make that statement would be misleading and not allowed.
“It will be a cold day in hell before my client pays $100,000,
but I will recommend that he pay $50,000.”
Knowing that Tim will pay more than $100,000, is this a violation
of Rule 4-4.1? Not necessarily. In the comment to the Rule, it is
clear that “puffing” is not covered by the rule. The “cold day in
hell” comment sounds more like the hyperbole of negotiation,
rather than a misrepresentation of a material fact.
“That would be over half of the money in the company at the
time of John’s death, but I’ll see if something along those lines
will work.”
Unlike the representation above, this is true and does not trigger an obligation to disclose additional information.
“What if I could get Tim to pay $90,000 and both parties
simply release all claims so they could just “get on with their
lives?”
Perhaps the cleanest response to the offer and perhaps the
best negotiating tactic. Lawyers are frequently in negotiation.
Clients look to their lawyers to negotiate claims before or during
litigation; to mediate a litigated case; or to guide them through
the back and forth discussion of the terms of a proposed transaction. Whatever the scenario, the Rules of Professional Conduct govern a lawyer during the negotiation. An occasional review of the rules and ethical standards is not a bad idea.
If you are interested in hosting a lunch and learn seminar (1 hour
of Ethics CLE credit) so that your attorneys are better prepared
to successfully negotiate their case, email kris@doyleresolution.
com.
About the Author
Robin Doyle devotes his time exclusively to conflict resolution
through mediation, arbitration and innovative alternative dispute resolution methods. Building on his 30-year career as a
successful trial lawyer handling cases ranging from construction
defects and accidents to complex commercial disputes, he helps
parties focus on solving problems. For more information, visit
www.DoyleResolution.com.
THE RICHARDS GROUP
JOB #: BON080034
CLIENT: Ad Council AD: Surprised Baby_Newspaper
TRIM: Same as live LIVE: 7.625'' x 5.25" BLEED: N/A
LS/COLORS: 100 / BW
PUB: TBD
INSERTION DATE: TBD
FOR QUESTIONS CALL:
Todd Gutmann 214-891-3519

© 2014 Doyle Conflict Resolution

The LATCH system makes it easier
to be sure your child’s car seat is
installed correctly every time. Just
clip it to the lower anchors, attach the
top tether, and pull the straps tight.
To find out more, visit safercar.gov.

claring the marriage invalid to either acquire or maintain
for the benefit of a former spouse or children of the marriage (whether payable outright or in trust upon the death
of the decedent), if the decedent did not own other assets
at death fulfilling the requirement;
4. If the decedent was not free to unilaterally terminate or
modify his or her ownership of the asset, or its disposition
upon the decedent’s death under the terms of the dissolution order or order declaring the marriage invalid;
5. Assets with an irrevocable designation of the former spouse
as beneficiary;
6. Jointly owned assets between the decedent and the former spouse (e.g, tenancy by the entirety, joint tenancy with
right of survivorship)8;
7. If the decedent remarries his or her former spouse and the
decedent is married to such spouse at the time of the decedent’s death.9
Since most attorneys choose to specialize in a specific area
of the law, many attorneys do not focus on estate planning issues in their general practice. However, for attorneys whose
clients are in the midst of divorce, it is imperative to recognize
the potentially significant implications the subsequent dissolution of marriage may have for a client’s estate plan. The assets
governed by section 732.703, such as life insurance, retirement
benefits, and payable-on-death accounts, as well as the assets
not governed by 732.703, such as jointly owned assets and federal retirement plans, are often a major part of a person’s estate. It is important the ownership or beneficiary designations
of these assets are reevaluated and revised in order to ensure
the assets will pass in accordance with the client’s intended
estate plan.

Jennifer Weiner, Fly Away Home 362 (Washington Square
Press 2010).
1

2

Fla. Stat. §§ 732.507(2) and 736.1105.

3

Crawford v. Barker, 64 So.3d 1246 (Fla. 2011).

4

Id.

5

Fla. Stat. § 732.703(9) (emphasis added).

6

Fla. Stat § 732.703(3).

7

Fla. Stat. § 732.703(2).

Under Florida law, an asset owned as tenants-by-the entireties
will become tenants-in-common upon the dissolution of marriage.
Fla. Stat. § 689.15.
8

Fla. Stat. § 732.703(4). Section 732.703 does not apply to the
extent a decedent’s will or trust controls the disposition of the asset, Fla. Stat. § 703(4)(c), but note that sections 732.507(2) and
736.1105 provide that a provision in a will or trust which was executed while a decedent was married and affects the decedent’s
spouse is void upon the dissolution of marriage or annulment of
marriage.
9

BON080034 S_News 7n625x5n25.indd 1

11/26/08 11:57:33 AM
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Holidays in March
The Young Lawyers Section has certainly been busy this year! The Holidays in
March program is designed to benefit foster and disadvantaged children who are under the
care of Children’s Network of Southwest Florida by giving children a day at the Zoo and
gifts that are so often absent over the holidays for this group of Collier County children.
It’s a truly heartwarming day for everyone who participates.
The Young Lawyers and the Collier
County Bar Foundation gratefully
acknowledge the generous sponsors who
make this event possible.
Gold Sponsors
Coleman, Hazzard & Taylor
FineMark Bank
Laird A. Lile, PA
Roetzel
Weldon & Rothman, PL
Wicker, Smith, O’Hara,
McCoy & Ford, PA
Silver Sponsors
Law Office of Donald P. Day
Grant Fridkin Pearson, PA
Hahn, Loeser & Parks
Kotler Law Firm, P.L.
Edward L. Larsen, Esq., PA
Real Estate Section
Trusts & Estates Section
Bronze Sponsors
Cohen and Grigsby
GrayRobinson, PA
Northern Trust
Trial Law Section
US Legal Support
Westlaw

Adverse Witness, May/June 2014

Page 15

Young Lawyers Bowling Tournament
The popular bowling tournament was hosted for the second year by the Young Lawyers Section. Both strikes and
gutter balls were thrown to benefit the Guardian Ad Litem program, the benficiary of this year’s tournament.
See the article on page 10 of this issue of Adverse Witness.

The Young Lawyers Section gratefully acknowledges
the generous sponsors who made this event possible.
VIP Sponsors
Coleman, Hazzard & Taylor
Hahn, Loeser & Parks
Roetzel
Woods, Weidenmiller, Michetti & Rudnick
Laird A. Lile, PA
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Thank you

The CCBA is grateful to our outgoing president, Tamara Nicola.
Thank you for a wonderful year!
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TIRED OF WAITING FOR
CLIENTS TO FIND YOU?
Join the Lawyer Referral Service of Collier County –
and your phone will start ringing!
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PERSONAL INJURY LAW
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LEGAL/NURSE CONSULTING

LEGAL NURSE
CONSULTING, INC.

Cathy Stockinger, RN, BBA, CLCP, CLNC
Certified Legal Nurse Consultant
cstockinger@legalnurseconsultinginc.com

Proud to serve as a Gold Sponsor to
the Collier County Bar Association

Cheffy Passidomo
A T T O R N EYS A T L A W

Fred Stockinger, MD, FACC, FCCP, FACS

Retired Cardiovascular Surgeon, The Ohio State University
fstockinger@legalnurseconsultinginc.com

Legal Nurse Consulting , Inc.
6017 Pine Ridge Road, Suite 354
Naples, Florida 34119
Phone 239 659 LNCI (5624)
Fax: 239 643 1220
www.legalnurseconsultinginc.com

www.napleslaw.com
821 Fifth Avenue South • Naples, Florida 34102

CRIMINAL AND PERSONAL INJURY LAW
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MEDIATION & ARBITRATION

WILLS, TRUSTS & ESTATES

KOTLER LAW FIRM, P. L.

A. STEPHEN KOTLER
BOARD CERTIFIED WILLS, TRUSTS AND ESTATES LAWYER

999 VANDERBILT BEACH ROAD, SUITE 200
NAPLES, FLORIDA 34108
239.325.2333 ▪ FAX 239.325.1853
SKOTLER@KOTLERPL.COM

Page 24

Adverse Witness, May/June 2014

INSURANCE

Your clients say
“our kids don’t want
an inheritance.”
Good thing. Because without a plan for long term
care, there might not be anything left.

Call me to see if long term care
insurance or other coverages
may make sense for your clients.

Mitchell Dannenberg, cltc

(239) 461-5511
Long Term Care Insurance • Life Insurance
Disability Income Protection • Critical Illness Coverage

Representing all major companies

www.LTCiMarketplace.com

© LTCiMarketplace 2013

Adverse Witness, May/June 2014

Page 25

CRIMINAL DEFENSE
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BANKRUPTCY
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PATENT/TRADEMARK LAW

Page 27

RESEARCH

IMMIGRATION & NATIONALITY LAW

Immigration Naturalization
and
Deportation Defense
David J. Mourick
Member American Immigration
Lawyers Association
Concentrating in Immigration and Nationality Law

Over 25 years experience
representing criminal defendants;
and non-citizens in applications for
Permanent Residence, Citizenship,
and Deportation Defense

Law Offices of David J. Mourick, P.A.
11100 Bonita Beach Rd., Suite 108A
Bonita Springs, Florida 34135
Telephone: 239-947-0535
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Fax: 239-498-5398
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HOME HEALTH/NURSING

LEGAL NOTICES/ADVERTISING

211186A01

STROKES ARE THE NUMBER-THREE

KILLER IN THIS COUNTRY, YET MANY PEOPLE DON’T

EVEN KNOW WHAT THEY ARE. THEY DON’T KNOW THAT

MORE OF THE BRAIN CAN BE SAVED IF A STROKE IS DETECTED

AND TREATMENT IS RECEIVED IMMEDIATELY. STROKES BEGIN WHEN A

W H AT T O O K Y O U A L I F E T I M E T O L E A R N
CAN BE LOST IN MINUTES.
BLOOD VESSEL IN THE BRAIN BECOMES BLOCKED OR BURSTS. BLOOD FLOW

IS CUT OFF. TISSUE IS STARVED FOR OXYGEN, AND PARTS OF THE BRAIN DIE.

IF NOT TREATED QUICKLY, ABILITIES AND PRODUCTIVE LIFE CAN BE

LOST. YOUR BRAIN IS YOUR MOST PRIZED POSSESSION.

GUARD IT WITH YOUR LIFE.

W I T H A S T R O K E , T I M E L O S T I S B R A I N L O S T.
If you suddenly have or see any of these symptoms, call 9-1-1 immediately: Numbness or
weakness of the face, arm or leg, especially on one side of the body • Confusion, trouble
speaking or understanding • Difficulty seeing in one or both eyes • Trouble walking,
dizziness, loss of balance or coordination • Severe headache with no known cause

L e a r n m o r e a t S t ro k e A s s o c i a t i o n . o r g o r 1 - 8 8 8 - 4 - S T R O K E.
©2004 American Heart Association
Made possible in part by a generous grant from The Bugher Foundation.
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NOTE TO PUB: DO NOT PRINT INFO BELOW, FOR ID ONLY. NO ALTERING OF AD COUNCIL PSAs.
American Stroke Association - Magazine - (7 x 10) 4/C - ASNYR2-N-01065-J “Lifetime” 120 line screen

digital files at Schawk: (212) 689-8585 Ref#:211186
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Paralegal Association of Florida, Inc.
Southwest Florida Chapter
An affiliate of the National Association
of Legal Assistants, Inc.
c/o PO Box 110893 • Naples, Florida 34108

Paralegal Networking & Monthly CLE Events

We meet on the 3rd Thursday of each month at the DoubleTree Guest Suites
in Naples; 5:30 for social hour/6:30 CLE Dinner meeting. Members $25.00
and Guests $35.00. Please RSVP to Sue Smith at shsmith@porterwright.com
if interested in attending or if you need more information.
We meet on the 4th Thursday of each month at the Hilton Garden Inn in
Ft. Myers; 6:00 dinner and check-in. Members $25.00 and Guests $35.00.
Please RSVP to Sabine Francisco at sfrancisco@bolanostruxton.com if interested in attending or if you need more information.

MEDIATION AND ARBITRATION

When it comes
to mediation and
arbitration,
we understand.
Meet the Henderson Franklin attorneys ready to help:

EXECUTIVE SERVICES

David L. Cook
Florida Bar Board Certified
Real Estate Lawyer
Supreme Court Certified
Circuit Civil Mediator

L. David Sims
Florida Bar Board Certified
Marital and Family Lawyer
Certified Family Mediator

C. Richard
Mancini

Robert C.
Shearman

Supreme Court Certified
Circuit Civil Mediator
FINRA Certified
Arbitrator

Florida Bar Board Certified
Civil Trial Lawyer
Supreme Court Certified
Circuit Civil Mediator

G. Donald
Thomson

Eugene “Chip”
H. Smith

Supreme Court Certified
Circuit Civil Mediator

Florida Bar Board Certified
Civil Trial Lawyer
Supreme Court Certified
Circuit Civil Mediator

These Martindale Hubbell AV-Rated lawyers are skilled in negotiation and
mediation, and in representing our clients in binding and nonbinding
arbitration in matters of:
• Circuit Court Mediation
• Commercial and Civil Litigation,
including Personal Injury
• Construction Law Disputes
• Corporate Partnership Disputes
• Employment Law and Civil Rights
Disputes

• Family Law Mediation
• Financial Industry Regulatory
Authority Arbitration
• Real Estate, including Homeowner
and Condominium Associations
• Securities and Investment Dispute
Mediation

Adapting. Changing. Moving forward.
henlaw.com • 239.344.1100
Fort Myers • Bonita Springs • Sanibel • Naples*
©2013 Henderson Franklin Starnes & Holt, P.A.
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* By appointment only
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MEDIATION
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3315 East Tamiami Trail, Suite 505
Naples, Florida 34112

