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President’s Message

By Jeanne Seewald, Esq.

Managing expectations
All of us likely have experienced the situation of an unhappy client. Regardless of our
diligence, this is going to occur at some time in our professional life. The client may
be unhappy about the length of time it took to return a phone call, a missed deadline,
slower than anticipated progress or a higher than expected overall bill. All of these situations may be avoided by managing client expectations. How do we go about managing
expectations? There are several ways to do so. We can tell the client what time of
day we return phone calls, let the client know if we cannot meet a deadline, inform the
client as the matter progresses, and warn the client when issues arise that will cause
the fees to be higher than initially expected. Actually having these conversations is a
great way of managing clients’ needs and avoiding a situation of unfulfilled expectations.
There is a second way that we can manage client expectations, but it is a more challenging method. We can ask the client what he or she expects of us. This can be a daunting
thought for some lawyers as, once we ask what clients expect of us and agree to their
requests, we are responsible for living up to their expectations. Often we do not ask
what is expected of us due to the fear of falling short. By asking, we make the client
a part of the process which leaves the client feeling knowledgeable and empowered.
Also, this conversation may work as a vehicle for you to let your client know what you
expect of them. Whether you prefer the more traditional approach or the empowering
approach, consider whether you are managing expectations so that all of your clients
are happy clients.

“As the year
progresses, we
want to know
what you expect
of us so that we
may manage your
expectations ...”

Adverse Witness, February 2013

Based on the great comments we received about the program, we appear to have managed the expectations of all attendees at the monthly luncheon in January when Gwynne
Young, President of The Florida Bar, spoke to us. Gwynne is a wonderful leader of The
Florida Bar and a strong supporter of judicial funding. We are fortunate to have her at
the helm of our statewide association. Our next lunch meeting will be on February 8th
at Carrabba’s and our speaker will be Jeff Ahren of Legal Aid Services of Collier County.
Jeff is a great speaker and always provides us with interesting information. Our next
big fundraising event is the annual Collier County Bar Foundation BarBQ which will
be held on the evening of Saturday, February 9th at Joe Stewart’s home. Mark your
calendar to be there to enjoy this fun, casual event and to hear the Lion of the Law,
Larry Farese, performing with the Dazzling Del Rays. In March, Sheriff Rambosk will be
speaking at our monthly meeting.
This new year is shaping up to be a great one for our bar association. As the year
progresses, we want to know what you expect of us so that we may manage your expectations as we plan more fun, educational and interesting events. We hope you will
let us know.
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LEGAL AID NOTES

By Jeffrey A. Ahren

Fifth Annual Barrister’s Bash set for April 25
Legal Aid’s 5th Annual Barrister’s Bash
Date:
Thursday, April 25, 2013
Time:
6:00 p.m. to 9:00 p.m.
Location:
Hilton Naples (5111 Tamiami Trail North, Naples FL 34103)
Ticket price: $125 per person (all proceeds benefit Legal Aid Service of Collier County)
Format:
The event includes dinner, cocktail hour, silent auction, live auction and a
community awards ceremony.
All members of the Bench, Bar and public are cordially invited to attend this fun event –
which has become the signature annual social event for the local legal community! This
special evening includes great food (a three-course gourmet dinner with complimentary
glass of wine), ample time for socializing and networking, great silent and live auction items
to bid on (Naples City Councilman and former Mayor Bill Barnett will once again conduct
the live auction), and a chance to honor those who have made outstanding contributions
to our local community through Legal Aid.
Legal Aid Service of Collier
County is committed to working
alongside the private bar and
membership of CCBA to make
the Collier Lawyers Care pro
bono attorney program the best
of its kind in the State of Florida.
Two immediate goals they want
to achieve are increasing the
number of pro bono volunteer
attorneys in the CLC program,
and expanding public awareness
about CLC and the impact Legal
Aid Service of Collier County
has on the community by offering free civil legal services to
the underserved population of
Collier County. To learn more
about LASCC and Collier Lawyers Care, contact Mr. Jeffrey A.
Ahren or Ms. Karenin Hache at
(239) 298-8143; email khache@
legalaid.org.

The following attorneys and law firms will be receiving awards at the 2013 Barrister’s
Bash:
Law Firm of the Year – Cummings & Lockwood, LLC
Attorney of the Year – Yale T. Freeman, Esq.
Leadership Award – Edward L. Larsen, Esq.
Special Recognition Award – Pro Bono Service – Michael R. N. McDonnell, Esq.
Outstanding Volunteer Service Award – Thad D. Kirkpatrick, Esq. (Cohen & Grigsby, PC)
Attorneys of the Month:
Yale Freeman, Esq. (Law Offices of Yale T. Freeman); Sharon Hanlon, Esq. (Zelman &
Hanlon, PA); Celia Deifik, Esq. (Ross, Lanier & Deifik, PA); Patrick Neale, Esq. (Patrick Neale
& Associates); Ellen Chadwell, Esq. (Law Office of Ellen T. Chadwell); Blake Kirkpatrick,
Esq. (Salvatori, Wood & Buckel, PL); John Musca (Musca Law).
Sponsorship Levels *
Title Sponsor - $5,000
Visionary Level - $2,500
Ambassador Level - $2,000
Leadership Level - $1,500
Partner Level - $1,000
Advocate Level - $500
*All sponsorship levels include tickets to the Barrister’s Bash, and other benefits which
vary by level. Contact Jeff Ahren at Legal Aid for full details at (239) 298-8130, or email
jahren@legalaid.org.
Order your tickets to the ‘Bash’ today! Call (239) 298-8143, email khache@legalaid.org, or
order online at www.legalaid.org/collier.
J. Dudley Goodlette, Esq. – Honorary Chairman of the 2013 Barrister’s Bash
Legal Aid Service is proud to announce that Dudley Goodlette, Esq., will be serving as
Honorary Chairman of the 5th Annual Barrister’s Bash event on April 25, 2013. Dudley
has vigorously supported Legal Aid over the years, and has actively encouraged attorneys
to give back to the community through pro bono service.
continued on page 12
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MARK YOUR CALENDAR

Register for any event
through Hilda Taylor.
Phone: 239-252-8711
htaylor@colliercountybar.org
www.colliercountybar.org.

Event Policy

FEBRUARY
1/2 Mock Trial Event
Collier County Courthouse
Volunteers needed for all rounds
Contact Lisa Mead for details
5

Trial Law Luncheon
Bonefish Grill, 12:00 p.m.
TL Members - $25; Non-members - $30

7

CCBA Board Meeting
CCBA Offices, 7:30 a.m.

7

CCB Foundation Board Meeting
CCBA Offices, 8:30 a.m.

8

CCBA Membership Luncheon
Carrabba’s, 12:00 p.m.
Members - $20; Non-members - $25

9

It is the policy of the
Collier County Bar
Association to request
that all reservations for
our events are placed at
least two days prior to
the event.
We are always willing
to accommodate our
members; however, event
sites must order food two
days prior to an event.
Also, it is the policy
of the Collier County
Bar Association to
issue refunds ONLY if
a member cancels a
reservation two days
prior to an event. If a
member cancels the day
before, or the day of an
event, a refund will not be
issued.
We appreciate your
consideration of this
policy.

Adverse Witness, February 2013

Annual Foundation Bar-B-Q
Home of Joe & Louise Stewart
Proceeds to benefit the
Children’s Home Society
6:00 p.m. – 9:00 p.m.
$40 per ticket or 2 for $70

12 Young Lawyers Board Meeting
Sweet Home Chicago, 12:00 p.m.
13 Trial Law Board Meeting
Sushi Thai, 12:00 p.m.
14 Real Estate Section Luncheon
Carrabba’s, 12:00 p.m.
RE Members - $20; Non-members - $25
15 Annual Estate Planning Symposium
Naples Hilton, 7:30 a.m. – 12:00 p.m.
TE Members - $35; Non-members - $50
19 Inns of Court
Naples Bay Resort, 5:30 p.m.
21 CCACDL Luncheon
Aldo’s, 11:45 a.m.
22 Past President’s Luncheon
Bonefish Grill, 12:00 p.m.

MARCH
5

Trial Law Luncheon
Bonefish Grill, 12:00 p.m.
TL Members - $25; Non-members - $30

14 Real Estate Section Luncheon
Carrabba’s, 12:00 p.m.
RE Members - $20; Non-members - $25

7

CCBA Board Meeting
CCBA Offices, 7:30 a.m.

7

CCB Foundation Board Meeting
CCBA Offices, 8:30 a.m.

15 Young Lawyers’ Luncheon
Greater Naples Chamber of Commerce
12:00 p.m.
YL Members - $10; Non-members - $15

7

Trusts and Estates Luncheon
Northern Trust, 12:00 p.m.
Free event – please bring your own lunch

8

CCBA Membership Luncheon
Carrabba’s, 12:00 p.m.
Members - $20; Non-members - $25

12 Young Lawyers Board Meeting
Sweet Home Chicago, 12:00 p.m.
13 Trial Law Board Meeting
Sushi Thai, 12:00 p.m.

16 Holidays in March
Naples Zoo, 8:30 a.m.
19 Inns of Court
Naples Bay Resort, 5:30 p.m.
20 Family Law Section Luncheon
Bonefish Grill, 12:00 p.m.
FL Members - $25; Non-members - $30
21 CCACDL Luncheon
Aldo’s, 11:45 a.m.
27 CCWBA Luncheon
Northern Trust, 12:00 p.m.
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GUEST

EDITORIAL

By Travis Hayes

The American Taxpayer Relief Act of 2012
What’s The Deal?
For the past few months, the most popular phrase in the media and by the water cooler was
“fiscal cliff.” Put simply, the fiscal cliff was the potential havoc created by a number of national financial issues all coming to fruition at the same time. As we all know, President Obama
signed into law the American Taxpayer Relief Act of 2012 (the “2012 Tax Act”) on January 2 of
this year. While many commentators and the media stated that this legislation avoided the
“fiscal cliff”, the 2012 Tax Act dealt primarily with the expiring Bush-era tax cuts. In particular, the 2012 Tax Act increases federal income tax rates on higher income Americans, deals
with the federal transfer tax system (i.e., estate, gift and generation-skipping transfer (“GST”)
taxes), extends unemployment benefits, and addresses a broad range of other tax measures.
The fiscal cliff was never just about tax laws. The remaining “fiscal cliff” issues, such as the
automatic spending cuts and the debt ceiling, have been delayed for two months. However,
Congress made a decision to deal with the tax matters separately from the remaining (and
more difficult) fiscal cliff decisions in order to give some comfort to investors and some certainty to taxpayers.
The following is a summary of the important provisions of the 2012 Tax Act that impact taxpayers:
Ordinary Income Taxes, Capital Gains and Medicare Taxes. The legislation provides for
a permanent extension of the Bush-era tax cuts for the majority of taxpayers. The top tax
rate for higher income taxpayers (i.e., joint filers with income above $450,000, single filers
with income above $400,000, married taxpayers who file separately with income above
$225,000, and heads of households with income above $425,000) will be 39.6%. These
amounts were a compromise between the Democrats and Republicans, as President Obama
had campaigned on raising taxes for all individuals making more than $250,000 annually, and
Speaker Boehner’s plan called for the increases to only apply to individuals making more
than $1 million annually. The income threshold amounts will be adjusted for inflation for tax
years after 2013. Income tax rates will stay at 10%, 15%, 25%, 28%, 33% and 35% for taxpayers
with annual income under the threshold amounts. Without legislation, the lowest individual
income tax bracket of 10% would have disappeared, leaving the lowest tax rate at 15%. The
remaining 25%, 28%, 33% and 35% tax brackets would have reverted to the pre-Bush-era tax
cut levels of 28%, 31%, 36% and 39.6%.
The 2012 Tax Act also makes the “qualified dividend” provision of the Internal Revenue Code
permanent, and maintains the 15% rate on capital gains and qualified dividends for individuals with taxable income under the same threshold levels stated above. The maximum capital
gain/qualified dividend rate for higher income taxpayers will be 20%. These provisions were
scheduled to sunset at the end of 2012, which would have returned the long-term capital
gains tax rate to 20% and taxed all dividends at the ordinary income rate. The expected
expiration of the qualified dividend provisions in 2013 created a large stir with the investment
community. The rates for high-income taxpayers on dividend income would have almost tripled by increasing the rate from 15% to 43.4% (including the 3.8% Medicare tax). This would
have caused serious ramifications with respect to the stock market. As a result of the 2012
Tax Act, a majority of taxpayers will see no increase in tax on their capital gains or dividends.
Higher income taxpayers will have their marginal rate increase from 15% to 23.8% (including
the 3.8% Medicare tax) on their long-term capital gains and qualified dividends, which is far
lower than what commentators were expecting for dividends a few weeks ago.
The tax bracket increase comes at the same time as the onset of the additional Medicare tax
(i.e., the ObamaCare tax) on earned income and net investment income, further increasing
the effective tax rates for higher income taxpayers.
The following table summarizes the new individual income tax rates for this year:
continued page 10
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By The Hon. Lauren Brodie

Happy new year
It is a new year and thus, a logical time of introspection for me, both personally and professionally. I will spare you and only share some of my professional reflections with you.
I changed divisions in July 2012, after serving in the juvenile and family divisions for eight
years. My serving in juvenile court and being exposed to many issues facing today’s families
gave me extra knowledge that I could use in family court and vice versa. I enjoyed working in those divisions, because I was able to work with attorneys and other stakeholders
to try and determine what was in the best interests of children and their families. It was
extremely rewarding but also emotionally taxing because, at times, I had to decide what
was best for a child(ren)’s entire future based on evidence I was presented during a trial.
Every decision in both juvenile and family court is made by the Court itself, without the
assistance of a jury.
As with the other division changes I’ve made in my career I often find the first year of a
new division the most difficult and challenging. It is during that time that I immerse myself
in learning or re-learning the law and procedures associated with the new subject matter. My new division now includes the traditional civil and commercial cases as well as
probate, guardianship and mortgage foreclosures which requires additional knowledge
in multiple areas.
Hearing routine civil matters brings back fond memories of my days as a young lawyer
working as an Assistant City Attorney and the last time I served in the civil division as a
County Court Judge from 1991 - 1994. It is also an interesting change for me to return
to a world where the law is what applies in most cases rather than principles of equity
which dominated the family law arena. I am also growing accustomed to an incredible
amount of paperwork in this new division which replaces the daily, emotional volatility
and constant reflection required in my prior assignment. I look forward to serving in this
division and continuing to learn these new areas of the law.
As I look forward to the upcoming year, I am pleased to inform you that my Judicial Assistant, Jeannine and I now have the basic organizational calendars and scheduling of
matters established. Thank you for your patience during the initial set-up process.
I would like all of you to join me in thanking and recognizing my bailiff, Rene Figueroa, for
his outstanding service as my bailiff for the past eleven years and as a deputy with the
Collier County Sheriff’s Office for the past thirty years. He will be retiring in April. Thank
you Rene for your loyalty, reliability and genuine concern to all the participants of the legal
system you encountered on a daily basis and for ensuring a safe and secure environment
for all who labor here in the courthouse. I will miss you and wish you the best!
P.S. I invite you all to join Drug Free Collier at its 5th Community Awareness Luncheon on
March 7, 2013 from 12:00 - 1:30 p.m. at the Hilton. This year’s speaker is Michael Perryman
who grew up in Naples and works as a recovery specialist. He will share his story of hope
and triumph over drug addiction. I hope you can join us.

Adverse Witness, February 2013
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BULLETIN BOARD
Got news?
Contact Lisa Mead by
calling 252-8711 or
drop an email
line to lmead@
colliercountybar.org

CLASSIFIED
OFFICE FOR RENT: Attorneys (5) and other professional (1) with one executive office to
rent. Attractive building/offices in great location at Pine Ridge and Airport Road, Naples,
FL. Space for an assistant, shared conference room with law library and shared kitchen is
included in rent of $700 per month. Call Rob or Kathy at 239-593-1444.

ANNOUNCEMENTS

Inclusion
Policy
If you are a CCBA member
in good standing and you’ve
moved, been promoted, hired an
associate, taken on a partner, or
received an award, we’d like to
hear from you. Talks, speeches
(unless they are of national
stature), CLE presentations and
political announcements are
not accepted. In addition, we
will not print notices of honors
determined by other publications
(e.g., Super Lawyers, Best
Lawyers, etc.).
Notices must be submitted in
writing and limited to 100 words;
they are printed at no cost to
members and are subject to
editing. E-mail your notice to
lmead@colliercountybar.org.

Steven V. Blount, Esq. is pleased to announce the opening of BLOUNT LAW,
PL. The firm will focus on civil litigation
and business transactions, including commercial litigation, personal injury matters,
and general business counsel. BLOUNT
LAW is located in the SunTrust building in
Pelican Bay at 801 Laurel Oak Drive, Suite
705 and Mr. Blount can be reached at
(239)592-4815 or SBlount@BLOUNTLAW.
com. Steven V. Blount has been a member
of The Florida Bar since 1995, is a graduate
of Florida State University College of Law
and a former member of The Florida Bar
Young Lawyers’ Division Board of Governors (1997-2004).

Jeff Novatt is pleased to announce that
he has opened the Law Office of Jeff Novatt, P.A. located at 1415 Panther Lane,
Suite 327, Naples, FL 34109. He will continue to practice in the areas of business
and tax law. Mr. Novatt received his B.S. in
Accounting from Duke University, his J.D.
from the University of Florida College of
Law and his LL.M. in Taxation from New
York University.

Remember when?

Marcy L. Shaw has been re-elected to The
Florida Bar Board of Governors representing the Twentieth Judicial Circuit, Seat 2,
to serve a two-year term commencing
June 28, 2013. Ms. Shaw is a solo practitioner in Fort Myers where she enjoys a fastpaced civil litigation practice representing
both Plaintiffs and Defendants throughout
the Circuit in real estate and contract disputes, as well as contested probate, trust
and guardianship matters. Ms. Shaw is the
Past President of the Lee County Bar Association, a member of the Collier County
Bar Association and the Collier County
Women’s Bar Association.
Coleman, Hazzard & Taylor, P.A. is pleased
to announce that Sonia M. Diaz has become a partner in the firm. Ms. Diaz focuses her practice on business and com-
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mercial litigation.

June, 2006 – Jean Rawson passes
the scepter of power to incoming
CCBA president, Bill Hazzard.
Adverse Witness, February 2013

Rules of impeachment: Prior inconsistent statements
One of the most effective methods of witness impeachment used by trial counsel is the
prior inconsistent statement. There are three types of statements that can be used: (1)
statements made by the witness under oath, such as prior trial or deposition testimony;
(2) prior writings made by the witness; and (3) prior oral statements. Trial counsel should
be familiar with the proper procedure or “ground rules” to impeach with a prior inconsistent statement.
The prior statement must either directly contradict or materially differ from the trial
testimony of the witness. “Nit-picking” is not permitted.
Remember, you must first “lay the foundation” for the use of the prior statement. Have
the witness reaffirm his or her testimony regarding the specific facts upon which you
intend to impeach the witness. This is called “nailing down” the witness. Ask the witness if he or she made the prior statement, noting the time, place and occasion, and the
person to whom made (if a verbal statement). If the statement is written, upon motion
of counsel, the statement must be shown or disclosed to the witness. If the witness admits making the inconsistent statement, extrinsic evidence of the prior statement is not
admissible. If the witness does not distinctly admit making the prior statement or does
not remember making it, extrinsic evidence of the statement is admissible by offering
a properly authenticated copy of the statement or the testimony of the other persons
who heard the statement.
Let’s consider a hypothetical case concerning injuries sustained by a plaintiff in a motor
vehicle collision. Assume that the plaintiff has just testified on direct examination that
the speed of the vehicle he (she) was driving just before the collision was not more than
40 mph, and that the speed limit was 45 mph. The speed of the plaintiff’s vehicle is a
crucial fact because defense counsel is trying to convince the jury that the plaintiff was
speeding and that the excessive speed caused the loss of control of the vehicle.
The colloquy of the cross-examination of the plaintiff by defense counsel follows:
Q: “Well, sir (madam), do you remember my taking your deposition about the facts
of this case?”
A: “Yes, I do.”
Q: “Your deposition was only a few months ago, and your lawyer was there and a
court reporter was present to take down everything that was said, correct?”
A: “Yes, that’s right.”
Q: “Sir (Madam), at your deposition you were under oath, the same oath you just took
before this jury.”
A: “Why, yes, of course.”
Q: “You swore to tell the truth, the whole truth and nothing but the truth, didn’t
you?”
A: “Well, yes, but I am telling you the truth.”
Q: “But, sir (madam), do you remember me asking this question and you’re giving this
answer at your deposition?” (Lawyer refers to the page and line from the transcript
of the deposition).

continued page 11
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American Taxpayer Relief Act from page 6
amount was set in 2000 for joint filers at $45,000 and $33,750
for single filers. Almost every year thereafter, Congress would
need to meet (often late in the year) and enact an AMT patch
that did nothing more than increase the amount of the exemption for inflation. Absent the patch for 2012, the number of
AMT taxpayers would balloon from 5 million to roughly 30 million.

Transfer Taxes. The 2012 Tax Act set the exemption amounts
and tax rates for the estate, gift and GST taxes. The legislation provides that these changes are “permanent” (i.e., they will
remain in effect until Congress decides to revisit the issue in
a few years). The 2012 Tax Act increased the estate, gift and
GST tax exemptions to $5 million (as of 2011, and as indexed for
inflation) per taxpayer and set the top tax rate at 40%. As a result, the estate, gift and GST exemption amounts for 2013 have
been set at $5.25 million (or $10.5 million for couples). In the
absence of the legislation, the exemption amounts were scheduled to be reduced to $1 million, with a top tax rate of 55%. The
portability of the estate tax exemption (i.e., the ability to transfer a deceased spouse’s unused estate tax exemption to the
surviving spouse via an election on a timely-filed federal estate
tax return) was also made permanent by the new legislation.
Phase-Out of Exemptions. The phase-out of personal exemptions and itemized deductions is restored, but the threshold
for itemized deductions has been reset (i.e., joint filers with
adjusted gross income above $300,000, single filers with adjusted gross income above $250,000, married taxpayers who
file separately with adjusted gross income above $150,000,
and heads of households with adjusted gross income above
$275,000), whereas it would have been about $180,000 in 2013
under normal indexing.
As a result of the “Pease” limitations, the total amount of itemized deductions which may be claimed is reduced by 3% of the
amount by which the taxpayer’s adjusted gross income exceeds
the above thresholds. In no case will taxpayers lose more than
80% of their itemized deductions. Under the personal exemption phase-out, the total amount of exemptions a taxpayer may
claim is reduced by 2% for each $2,500 by which the taxpayer’s
adjusted gross income exceeds the above thresholds. However, unlike the itemized deduction limitation, it was possible
for higher income taxpayers to completely lose the benefit of
their personal exemptions.
For those taxpayers with higher income and large deductions,
the itemized deduction and personal exemption limitations
creates a stealth surtax on their regular tax liability, effectively raising their marginal tax rate by a point or so. However, it
certainly is not as onerous as a cap on the benefit of itemized
deductions, such as the 28% tax benefit for deductions as proposed last year by President Obama.
Alternative Minimum Tax. For each of the last several years,
taxpayers have needed a “patch” to be enacted in order to
stave off the potential impact of the AMT far beyond the reach
that was intended. Prior to this legislation, the exemption
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There are no changes to the rules regarding the phase-out of
the AMT exemption. The exemption will continue to be reduced by an amount equal to 25 percent of the amount that
AMT income exceeds $150,000 for joint filers and $112,500 for
single filers. As a result, the AMT exemption is fully phased
out once AMT income reaches $465,000 for joint filers and
$314,900 for single filers.
The AMT exemption amount is set at $78,750 for joint filers
for 2012 and at $50,600 for single filers. Additionally, the exemption amount is made permanent and will be automatically
indexed for inflation from the 2012 levels. Without the patch,
millions of “middle-class” taxpayers would have been in for
quite a shock, many owing thousands of dollars with their 2012
tax return that they may not have planned for.
Additional Provisions of the 2012 Tax Act. The following items
were also addressed in the new legislation:
IRA Issues. Under the 2012 Tax Relief Act, there is a new provision expanding the ability for employees to convert traditional retirements accounts (like 401(k) or 403(b)s) into Roth
accounts. While a 2010 provision allowed for distributions
from these accounts to be moved directly into an employeroffered Roth account, distributions were generally allowed
only when the taxpayers separated from service, reached
age 59-1/2, died or became disabled. The Act will permit conversion regardless of these circumstances.
Also, those taxpayers who are interested in using their IRAs
to satisfy charitable giving plans have an opportunity to do
so in early 2013 and have it count towards the 2012 tax year.
Payroll Tax Holiday. The one item not in the Act which creates a tax increase on nearly all taxpayers is the ending of the
payroll tax holiday, which restores the Social Security payroll tax to 6.2%. For taxpayers with income under the Social
Security limit, this results in a 2% decrease in their net take
home pay. The payroll tax holiday was originally enacted for
2011 and extended into 2012 to spur spending in the economy.
If your employees have complained to you about their smaller paychecks this year, it is because of this tax break lapsing.
Other Tax Credits and Incentive Programs. Numerous
other tax credits and incentive programs were extended as
a result of the 2012 Tax Act, including a five-year extension
of the American Recovery and Reinvestment Act of 2009
(which includes the credit for expenses of higher education
and the enhanced child credit). Of particular note for Florida residents is that the sales tax deduction was extended.
Real estate attorneys should be aware that the discharge of
qualified principal residence indebtedness will continue to
be excluded from gross income, and that mortgage insurance
premiums will continue to be treated as qualified residence

continued on page 12
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Rules of Impeachment

from page 9

Question: “Sir (madam), how fast were you driving your
vehicle just before the collision?

defendant in court today is based upon your observation of
the defendant’s face before he ran into the woods?”

Answer: “Well, I’m not sure, but I don’t think I was speeding.”

A: “Yes, that’s right, but also don’t forget, I found him in the
woods 30 minutes later.”

A: “Yes, I remember that question and answer.”
Q: “Sir (madam), at the conclusion of your deposition I asked
you if you wanted to “read and sign” your deposition, and
your lawyer waived or gave up that right for you, didn’t he?”
A: “Well, yes. I just assumed that I could only correct any
mistakes by the court reporter – and it seemed like she
understood everything that was said.”
Q: “But sir (madam), you had the chance to review that
question and answer which I just read and you decided not
to do so, correct?”
A: “Okay, so I guess I didn’t review it.”
Q: “Well, sir (madam), you could have corrected your answer
if it was wrong?”
A: “Yes. That’s true.”
Q: “But, sir (madam) now you have waited until this trial, until
today, to give us a different answer from the one you gave
under oath just a few short months ago?”
A: “Well, I didn’t think my answer is all that different. I don’t
see what this is all about anyway. Anybody can make a
simple mistake about something like that. The accident was
a long time ago.”
A prior statement may also be used to impeach if there is a
material omission and it would have been “natural” to mention
the fact in the statement. Following is a hypothetical colloquy
of the cross-examination of the State’s eyewitness in a criminal
case where there has been a material omission:
Q: “Officer, you testified today that you clearly saw the
defendant’s face before he ran into the woods behind the
house that was burglarized. Is that correct?”
A: “Yes, that’s right.”
Q: “Well, officer, did you prepare an incident report after the
defendant was arrested?”
State Attorney: “Objection, your Honor, the incident report
is not admissible.”
Defense counsel: “Judge, I’m not offering the report in evidence. “
Judge: “Overruled, please answer the question.”
A: “Yes, of course, I always prepare a report.”
Q: “Officer, do you customarily include in your report all
important facts you gathered and observations which you
made?”
A: “Always, of course.”
Q: “Officer, would you agree that your identification of the
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Q: “But officer, would you agree your observation of the
defendant’s face outside the house is an important fact that
should have been included in your report?”
A: “Well, I assume so.”
Q: “Officer, did you review your report just before coming
to court today?”
A: “Yes.”
Q: “Do you remember if you mentioned that in your report.”
A: “I’m not sure.”
Q: (Having previously marked the officer’s incident report
for identification and after showing the report to the State
Attorney) “Officer, I show you what’s been marked as Defense
Exhibit #11 for Identification. Is that your report?”
State Attorney: “Objection, again judge, the contents of the
report are not admissible.”
Defense Counsel: “Your Honor, I’m not offering the report
into evidence. I’m only using it to refresh the memory of
the witness.”
Judge: “Objection overruled. Please answer the question.”
A: “Yes, it is.”
Q: “Please take a minute to review your report.”
(Witness complies).
“Now, officer, have you reviewed your report?”
A: “Yes, I have. I don’t understand why that’s not in the
report. I thought I saw the defendant’s face.”
Now the eyewitness identification of the defendant by the
witness has been called into question. The important thing
to remember in the foregoing colloquy is that there was no
actual contradiction or difference in the testimony of the witness; however, the witness forgot to include a material fact in
his incident report.
After the witness has admitted to making the prior statement,
on re-direct examination the witness should be permitted to
explain it, show how the witness was mistaken when the prior
statement was made, or explain why the prior statement is
not inconsistent.
The witness does not have to be afforded an opportunity to
explain the prior statement if it is otherwise admissible as
substantive evidence or as the admission of a party-opponent.
In this regard, while as a general rule prior inconsistent statements are admissible only for the purposes of impeachment,
statements made under oath at trial, deposition or other

continued page 12
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CCBA Payment and
Invoice Policies
The website (www.colliercountybar.org) is the primary avenue for registering and paying for events. The
CCBA encourages its members to utilize the site whenever possible.
Non-members must be registered as guests of active
CCBA members or must contact the CCBA offices to
register for events. They will be required to give complete contact information to the CCBA staff before they
are allowed to register.
All CCBA members or event guests (collectively,
“guests”) who have not paid shall be invoiced via email
on the event date (“the original invoice”). Please note
that anyone registering for an event is required to pay
regardless of attendance, unless intent to cancel is received by the CCBA staff at least 48 hours prior to the
scheduled event.
All outstanding invoices are reviewed on the 15th and
30th of each month. If more than two weeks have
elapsed since the original invoice and the invoice has
not been paid in full, another shall be sent via email
(“the reminder invoice”).
If the invoice is not paid within two weeks of the reminder invoice, the Executive Director shall send a letter along with a copy of the outstanding invoice(s) indicating that the guest will not be able to register for future
CCBA events until the past-due balance is paid in full
(“courtesy letter”). This letter shall request a response
within 15 days.
If the courtesy letter garners no response, the Executive Director shall send a list of past-due invoices to the
CCBA treasurer for potential further action.
If an event guest receives three or more courtesy letters
in one calendar year, the CCBA reserves the right to
require the guest to pre-pay for all future CCBA events.

American Taxpayer
Relief Act from page 6
interest. For businesses, the extension for one more year of
50% bonus depreciation is intended to help spur capital investments by businesses. Likewise, the retroactive increase
and one year extension of the Section 179 expensing provision
could also be a benefit to certain smaller businesses which
may have already made decisions to buy equipment in 2012.
Confused Yet? I realize that this may have been one of the
more boring articles you will ever read in the Adverse Witness.
However, it is important for all taxpayers to understand the 2012
Tax Act and its effect on individuals and businesses. If you have
any questions or concerns regarding the new legislation, you
should contact a tax professional.
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Legal Aid Notes from page 4
Mr. Goodlette served the Naples area with distinction as
the Representative for District 76 in the Florida House of
Representatives from 1998 through 2006. Most recently, he
served as Interim President of Edison State College, among his
many other personal and professional accomplishments and
accolades.
“We are very excited to have Dudley as our Honorary Chairman
of the 2013 Barrister’s Bash, and are humbled by his support,”
states Carol O’Callaghan, Legal Aid’s Managing Attorney. “He
has been a key supporter of our program for many years, and
we are grateful for all he does for Legal Aid.” Jeff Ahren, Legal
Aid’s Director of Development adds, “Dudley is an outstanding
leader, respected far and wide for all that he has accomplished
for Collier County. He is a local treasure, and we are so very
proud to have him associated with the Barrister’s Bash as
Honorary Chairman of the event.”
The ‘gift basket wars’ are back – who will take the prize in
2013? Let the competition begin – Gift Basket contest
Since 2011, the Barrister’s Bash added a little friendly
competition to the festivities – the ‘gift basket’ contest.
Once again, this will be ‘firm against firm’ and ‘mano a mano’
to see who can come up with the ‘winning basket’ in two
categories: (1) “most creative” (the ‘Denny Crane Award’) and
(2) “highest bid” (the ‘Gordon Gekko’ Award). The winners
will be announced at the end of the evening at the Barrister’s
Bash, and a trophy given to the victors. The baskets will be
displayed along with the name of the firm or individuals who
donated them, so go for the gusto, leave the competitors in the
dust, and don’t forget to have fun along the way! You can build
your basket around a theme, or just put a bunch of cool items
together that people will enjoy. All baskets must be submitted
by April 22, 2013. For more details, call (239) 298-8143 or email
khache@legalaid.org.

Rules of Impeachment

from page 11
court proceeding are admissible as substantive evidence and
the requirement of laying a foundation is not required. Sec.
90.801(2)(a) and 90.803(18), Florida Evidence Code.
When a prior inconsistent statement is admissible only for
impeachment, counsel may request the Court give a limiting
instruction to the jury that the statement can only be considered for weighing the credibility of the witness and not for any
other purpose. However, the value of such an instruction is
doubtful as it will likely be difficult for the jurors to comprehend
the limitation on the prior statement and to not consider the
statement as substantive evidence.
Finally, remember that the use of a prior statement is a preliminary question for the Court and is subject to a Sec. 90.403
balancing test.
In a future article, we’ll discuss other methods of witness impeachment and review several techniques and strategies for
effective cross-examination.
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Tribute to Justice Ben F. Overton
On December 29, 2012, the State of
Florida lost one of its great citizens and
jurists with the passing of Justice Ben
F. Overton. Justice Overton died of
complications that arose during heart
surgery in Gainesville, Florida. Justice
Overton, or “the Judge” was not only
a great jurist but also a wonderful human being. He will be sorely missed by
his family and his extended family of all
those that served with him in one capacity or another at the
Florida Supreme Court.
Justice Overton was appointed by Governor Reuben Askew
on March 27, 1974, and was the first Florida Supreme Court
Justice to be selected under the merit selection process (effective January 1, 1973). His appointment came at a time when
the Florida Supreme Court was rife with corruption. As Martin Dykman, stated in an article in the Sun-Sentinel recently,
“Ben F. Overton. . . . . . wasn’t the most famous of the four
Supreme Court justices appointed by former Gov. Reubin
Askew. . . . .But it was Overton’s appointment, the first of the
four, which was the most significant. He was the right man to
turn around a court that had gone wrong.” The Judge was also
instrumental in leading numerous reforms during his tenure as
Chief Justice. He received many awards for his work on behalf of the judiciary and the legal system in Florida. Among
them was the Tradition of Excellence Award of the General
Practice Section of The Florida Bar. In 1984, he received the
Florida Bar’s Medal of Honor for his efforts to improve the administration of justice in Florida. He was awarded the Guardian of the Constitution Award in 1992 for his services as Chair
of the United States Constitution Bicentennial Commission of
Florida. Justice Overton moved to Gainesville after his retirement and taught regularly at the University of Florida College
of Law.
The Judge’s first advice to his law clerks and other young
lawyers was always, “learn how to disagree without being disagreeable.” Every former law clerk and secretary that had
ever worked for him in over 30 years on the bench was in attendance at his retirement ceremony at the Supreme Court in
January of 1999. Some traveled from as far as the west coast
to attend his retirement. This was a testament to the manner
in which he touched those that were fortunate enough to work
with him and the strength of the relationships he created. Justice Overton was laid to rest in St. Petersburg on Wednesday,
January 9, 2013. Services were also held in Gainesville and Tallahassee, where the Supreme Court held a ceremonial session.
His funeral in St. Petersburg included a Florida Highway Patrol
honor guard and a twelve gun salute. The ultimate Gator fan,
the Judge was buried wearing his favorite University of Florida
tie.
Andrew I. Solis, Esq.
Former Law Clerk to Justice Overton
Director, Cohen & Grigsby, LLC
Naples, Florida
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Our 2013 Sponsors
We are grateful for your generous support.
Collier County
Bar Association

Collier County Bar
Foundation

Gold
Ave Maria
School of Law
Cardillo, Keith &
Bonaquist, PA
Cheffy Passidomo, PA
Cohen & Grigsby, PC
Hahn, Loeser & Parks, LLP
Laird A. Lile, PA
Quarles & Brady, LLP
Real Estate Section
of the CCBA
Robins, Kaplan, Miller
& Ciresi, LLP
Westlaw

Gold
Akerman, Senterfitt
Ave Maria
School of Law
Gibraltar Private Bank
Hahn, Loeser & Parks,
LLP
Laird A. Lile, PA
Real Estate Section
of the CCBA
Roetzel & Andress
Weldon & Rothman, PL
Wicker, Smith, O’Hara,
McCoy & Ford, PA
Woodward, Pires &
Lombardo, PA

Silver
Coleman, Hazzard &
Taylor, PA
Edward L. Larsen Esq., PA
Grant Fridkin Pearson, PA
Bronze
Berry, Day & McFee, PA
DeLisi & Ghee, Inc.
Gray Robinson, PA
Family Law Section
of the CCBA
Silverio & Hall, PA
Trial Law Section
of the CCBA
Trusts & Estates Section
of the CCBA
Zelman & Hanlon, PA

Silver
Grant Fridkin
Pearson, PA
Bronze
Berry, Day & McFee, PA
Coleman, Hazzard &
Taylor, PA
Family Law Section
of the CCBA
Gray Robinson, PA
Northern Trust
Trial Law Section
of the CCBA
Trusts & Estates Section
of the CCBA

Thank You!
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CCBA Annual Holiday Party
Thursday, December 13, 2012

The CCBA
gratefully acknowledges the
generous sponsors who make
this day possible.
GOLD
Akerman Senterfitt
Ave Maria School of Law
Cardillo, Keith & Bonaquist, PA
Cheffy Passidomo
Cohen & Grigsby, PC
Hahn, Loeser & Parks, LLP
Judge Hugh and Nancy Hayes
Quarles & Brady
Laird A. Lile, PA
Musca Law
Quarles & Brady
Real Estate Section

SILVER
Grant Fridkin Pearson

BRONZE
Berry, Day & McFee
Coleman, Hazzard & Taylor
DeLisi & Ghee
Family Law Section
First Citizens Bank
Harter, Secrest & Emery, LLP
Silverio & Hall, PA
Trial Law Section
Trusts and Estates Section
Zelman & Hanlon, PA

‘Twas twelve days before Christmas when the Collier County Bar threw a party that was simply the best...by far.
There were carolers and magicians and Santa and elves. Even the scrooges (not that there were any) enjoyed
themselves. We hope that next year you will join us. Tis true that no celebration is the same without you!
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Please support our advertisers.
They make your newsletter
possible!

Page 17

INSURANCE
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PERSONAL INJURY

Proud to serve as a Gold Sponsor to
the Collier County Bar Association

Cheffy Passidomo
A T T O R N EYS A T L A W

www.napleslaw.com
821 Fifth Avenue South • Naples, Florida 34102
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MEDIATION & ARBITRATION











THE RICHARDS GROUP
JOB #: BON080034
CLIENT: Ad Council AD: Surprised Baby_Newspaper
TRIM: Same as live LIVE: 7.625'' x 5.25" BLEED: N/A
LS/COLORS: 100 / BW
PUB: TBD
INSERTION DATE: TBD
FOR QUESTIONS CALL:
Todd Gutmann 214-891-3519

The LATCH system makes it easier
to be sure your child’s car seat is
installed correctly every time. Just
clip it to the lower anchors, attach the
top tether, and pull the straps tight.
To find out more, visit safercar.gov.

Got a
copy job,
large or
small?

Call for pickup - 775-3553
Page 20

BON080034 S_News 7n625x5n25.indd 1
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LITIGATION IMAGE SERVICES

Serving Collier and Lee Counties
Pick Up and Delivery Services

Quality Guaranteed

Trial Exhibits

Closed File Imaging

OCR / EDD Services

PDF / TIFF Images

Hard Copies

Oversize Documents

Sequential Bates Numbering

Blowbacks

Color Copies / Images

CD / DVD / VHS Media Services

Jim Yoder 239.649.5155 steellitigation@ymail.com www.steellitigation.com
HOME HEALTH/NURSING
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PATENT/TRADEMARK LAW
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WILLS, TRUSTS & ESTATES

BANKRUPTCY

Bankruptcy
Bankruptcy Questions?
Questions?

Call 239/732-8722 or e-mail stephany@stephany

Call
239/732-8722
e-mail
Stephany
S. Carr isorBoard
Certified in bot
consumer bankruptcy law by the American Boar
stephany@stephanycarr.com.

since 2000. She is a former Chapter 7 Panel
Middle District of Florida, Fort Myers Division. Sh
Stephany
Carr is Board
practice toS.
bankruptcy
law with over 20 years of e

Certified in both business and consumer
7 and 13Board
- representation
of debtors or
bankruptcy law byChapters
the American
of
Certification since 2000. She is a former
Chapter 11
representation
of creditors
Chapter 7 Panel Trustee
for- the
Middle District
of exclusive
Florida, Fort Myers Division. She has limited her
practice to bankruptcy
lawrelief
with
over
20people
years
ofbankruptcy relief und
We are a debt
agency.
We help
file for
experience.
Chapters 7 and 13 - representation of debtors or
creditors
Chapter 11 - representation of creditors
exclusively
We are a debt relief agency. We help people file for bankruptcy
relief under the Bankruptcy Code.
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EDUCATION

IMMIGRATION & NATIONALITY LAW

Immigration Naturalization
and
Deportation Defense
David J. Mourick
Member American Immigration
Lawyers Association
Concentrating in Immigration and Nationality Law

Over 25 years experience
representing criminal defendants;
and non-citizens in applications for
Permanent Residence, Citizenship,
and Deportation Defense

Law Offices of David J. Mourick, P.A.
11100 Bonita Beach Rd., Suite 108A
Bonita Springs, Florida 34135
Telephone: 239-947-0535

Fax: 239-498-5398

ELDER FAMILY CARE
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ESTATE VALUATIONS
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LEGAL & PROFESSIONAL MALPRACTICE
Paralegal Association of Florida, Inc.
Southwest Florida Chapter
An affiliate of the National Association
of Legal Assistants, Inc.
c/o PO Box 110893 • Naples, Florida 34108

Paralegal Networking & Monthly CLE Events

We meet on the 3rd Thursday of each month at the DoubleTree Guest Suites
in Naples; 5:30 for social hour/6:30 CLE Dinner meeting. Members $25.00
and Guests $35.00. Please RSVP to Sue Smith at shsmith@porterwright.com
if interested in attending or if you need more information.
We meet on the 4th Thursday of each month at the Crowne Plaza Hotel in
Ft. Myers; 6:00 dinner and check-in. Members $25.00 and Guests $35.00.
Please RSVP to Sabine Francisco at sfrancisco@bolanostruxton.com if interested in attending or if you need more information.

MARITAL & FAMILY LAW
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3315 East Tamiami Trail, Suite 505
Naples, Florida 34112

