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STATEMENT OF INTEREST OF AMICI CURIAE
Council of Parent Attorneys and Advocates (“COPAA”) is a
national not-for-profit organization for parents of children with disabilities,
their attorneys, and advocates. 1 COPAA believes effective educational
programs for children with disabilities can only be developed and
implemented with collaboration between parents and educators as equal
parties. COPAA does not represent children but provides resources,
training, and information for parents, advocates, and attorneys to assist in
obtaining the free appropriate public education (“FAPE”) such children are
entitled to under the Individuals with Disabilities Education Act (“IDEA” or
“Act”), 20 U.S.C. § 1400 (2012), et seq. Our attorney members represent
children in civil rights matters. COPAA also supports individuals with
disabilities, their parents, and advocates in efforts to safeguard the civil
rights guaranteed to those individuals under both federal and state laws.
COPAA brings to the Court the unique perspective of parents and
advocates for children with disabilities. Many of these children experience
significant challenges. Their success depends not only on the right to secure

1 No part of this brief was authored by counsel for any party, and no person
or entity other than the Amici listed here or its members made any monetary
contribution to the preparation or submission of the brief
1

the IDEA’s guarantee of a FAPE, but also upon the enjoyment of all rights
under federal and state laws guaranteed to all students whether or not they
receive special education.
Advocates for Children of New York (“AFC”) is a non profit
education advocacy organization that has worked with low-income families
for over forty years to secure quality and equal public education services for
children in New York City. AFC provides a range of direct services,
including free individual case advocacy under IDEA and Section 504, 29
U.S.C. § 794 (2012), and also works on institutional reform of educational
policies and practices through advocacy and litigation.
Because of their work involving education of students with
disabilities, Amici are intimately familiar with IDEA’s exhaustion
requirement and the profound differences and similarities of the legal claims
and remedies available under both IDEA and negligence claims. Amici are
greatly concerned that parents and children should not be required to waste
scarce time, money, and other resources on the unnecessary hurdle of
wasteful IDEA due process hearings when there has been negligence by the
school system, but no IDEA claims have been brought. In these
circumstances, parents and children could obtain relief for their negligence
claims more quickly, more efficiently, and with less cost by proceeding
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directly in court with their negligence cases rather than requiring parents to
pursue due process hearings. Due process hearings in these situations
cannot provide them with meaningful relief, and thus, only serve to further
harm children because they often are deprived of relief for their injuries for
months, and even years, during an unnecessary detour through IDEA due
process.
Appellants have given their consent for the filing of this brief,
Counsel for Respondents has advised that they take no position on the filing
of this brief.
STATEMENT OF FACTS
Parents and their minor child filed the instant case against their local
school district, Pleasantville Union Free School District and the Board of
Education of the Pleasantville Union Free School District under New York
State law, alleging various claims of negligence, including respondeat
superior negligence, negligent supervision, and loss of consortium. These
claims stem from an incident on March 11, 2015, in which the student left
school without permission and attempted suicide in her home.
The school district moved to dismiss the Plaintiffs’ claims, contending
that they were required to exhaust their administrative remedies under the
Individuals with Disabilities Education Act, 20 U.S.C. § 1415(l). On
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November 23, 2016, the trial court granted their motion, relying on Cave v.
E. Meadow Union Free Sch. Dist., 514 F.3d 240, 245 (2d Cir. 2008). The
plaintiffs subsequently appealed.
SUMMARY OF ARGUMENT
Amici are profoundly concerned that parents and children should not
be required to waste scarce time, money, and other resources on IDEA due
process hearings when they raise allegations of negligence under state law in
the absence of claims under the IDEA. Requiring parents and children to
pursue IDEA due process hearings will delay ultimate resolution of
negligence claims by months and even years. Further, in a typical
negligence case where the parents are seeking monetary damages, the IDEA
simply cannot provide the requested or requisite relief.
IDEA’s exhaustion provision, by its terms, applies only to claims
brought under other federal laws that seek relief for denial of FAPE under
IDEA. Therefore, IDEA does not require that parents first exhaust
administrative remedies under a federal law regarding special education
services before they may bring state negligence claims. Further, three
months after the trial court’s November 23, 2016 decision, on February 22,
2017, the United States Supreme Court issued its decision in Fry v.
Napoleon Cmty. Sch., 137 S. Ct. 743, 752 (2017), which sets out the
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governing standard for exhaustion of administrative remedies under 20
U.S.C. § 1415(l). As a result of the Supreme Court’s decision in Fry,
holding that exhaustion of administrative remedies is only required where
the gravamen of the complaint involves a denial of a free appropriate public
education under IDEA, Cave, the case primarily relied upon by the trial
court in holding that exhaustion of administrative remedies was required, is
no longer good law on the question of exhaustion of administrative
remedies. Accordingly, Amici Curiae respectfully request that this Court
find that exhaustion of administrative remedies is not required for state law
negligence claims in the instant case.
ARGUMENT
I.

IDEA Does Not Impose an Exhaustion Requirement on State
Law Claims
While IDEA requires exhaustion of administrative remedies through

due process proceedings for claims regarding special education brought
under IDEA, as well as for claims brought under other federal laws seeking
relief for a denial of FAPE available under IDEA, IDEA’s exhaustion
requirement in the statute does not require exhaustion for claims brought
under any state laws. The provision, as amended, reads in full:
Nothing in this chapter shall be construed to restrict or limit the
rights, procedures, and remedies available under the
Constitution, the Americans with Disabilities Act of 1990 [42
5

U.S.C. § 12101 et seq.], title V of the Rehabilitation Act of
1973 [29 U.S.C.§ 791 et seq.], or other Federal laws protecting
the rights of children with disabilities, except that before the
filing of a civil action under such laws seeking relief that is also
available under this subchapter, the procedures under
subsections (f) and (g) shall be exhausted to the same extent as
would be required had the action been brought under this
subchapter.
20 U.S.C. § 1415(l) (alterations in original) (emphasis added).
Thus, the exhaustion requirement, by its explicit terms, applies only to
“Federal laws,” and does not apply to state laws, such as the negligence
claim under New York law at issue in this case. As the Eighth Circuit held,
“1415(l) does not encompass common law or state law claims in its
exhaustion realm.” Moore v. Kan. City Pub. Schs, 828 F.3d 687, 693 (8th
Cir. 2016) (holding that exhaustion was not required when student with an
intellectual disability sued her school district under state tort law for her
injuries caused by repeated sexual assault and rape on school grounds).
II.

The United States Supreme Court’s Recent Fry Decision Held
that Exhaustion Is Required Only for Claims Alleging a Denial of
a Free Appropriate Public Education under IDEA
A. The Fry Decision Makes Clear that the Fact that Claims Relate to the
Education of a Student with a Disability Does Not Mean those
Claims Require IDEA Administrative Exhaustion
In Fry v. Napoleon Community Public Schools, the United States

Supreme Court for the first time addressed IDEA’s § 1415(l) exhaustion
requirement. 137 S. Ct. at 748. The Fry case involved an appeal from a
6

Sixth Circuit decision holding that a child with a disability had to exhaust
administrative remedies before bringing claims under the ADA and Section
504 regarding her right to have a service dog attend school with her. Id. The
Supreme Court reversed the Sixth Circuit and held that Section 1415(l)
requires that a plaintiff exhaust the IDEA’s procedures before filing an
action under the ADA, the Rehabilitation Act, or similar laws when (but
only when) her suit “seek[s] relief that is also available” under the IDEA.
Id. at 752. Adding further, the Supreme Court explained, “The only relief
that an IDEA officer can give—hence the thing a plaintiff must seek in order
to trigger §1415(l)’s exhaustion rule—is relief for the denial of a FAPE.” Id.
at 753. Thus, the Court held “if, in a suit under a different statute, the
remedy sought is not for the denial of a FAPE, then exhaustion of the
IDEA’s procedures is not required. After all, the plaintiff could not get any
relief from those procedures: A hearing officer, as just explained, would
have to send her away empty-handed.” Id. at 754.
Accordingly, in Fry, the Supreme Court expressly rejected the Sixth
Circuit’s approach requiring exhaustion when the suit “merely has some
articulable connection to the education of a child with a disability.” 137 S.
Ct. at 753. Importantly, the Sixth Circuit’s approach for requiring
exhaustion in Fry was very similar to the approach used in Cave v. East
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Meadow Union Free School District, which like Fry, involved the question
of whether a student had to exhaust IDEA due process to raise claims under
ADA and Section 504 regarding a request for a service animal. In fact, the
Sixth Circuit actually relied upon Cave for the proposition that “the service
animal request was ‘not entirely beyond the bounds of IDEA’s educational
scheme’” to hold exhaustion under IDEA was required. Fry v. Napoleon
Cmty. Schs., 788 F.3d 622, 28 (6th Cir. 2015) (citing Cave v. E. Meadow
Union Free Sch. Dist., 514 F.3d 240, 248 (2d Cir. 2008)), rev’d, 137 S. Ct.
743 (2017).
Consequently, the Supreme Court’s decision reversing the Sixth Circuit
in Fry specifically rejected the proposition that exhaustion of IDEA due
process proceedings is required for any claim related to a student’s
education. Accordingly, cases such as Baldessarre v. Monroe-Woodbury
Cent. Sch. Dist., 820 F. Supp. 2d 490, 505 (S.D.N.Y. 2011), aff’d sub nom.
Baldessarre ex rel. Baldessarre v. Monroe-Woodbury Cent. Sch. Dist., 496
F. App'x 131 (2d Cir. 2012), relied upon by the trial court in the instant case,
are no longer good law. See Decision and Order, P.S. & L.S., v.
Pleasantville Union Free Sch. Dist., et al., Index No. 58094/2016, at 5-6
(Nov. 23, 2016) (citing Baldessarre, 820 F. Supp. 2d at 505) (“The only
relevant inquiry is whether the ‘claims relate specifically to the student’s
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education.”). Thus, while Plaintiffs’ claims for negligence can be said to
“relate to the student’s education,” they are clearly not claims for a denial of
FAPE under IDEA, and therefore, exhaustion of IDEA administrative
remedies through due process is not required in this case.
B. Exhaustion of Administrative Remedies is Not Required under Fry
Because the “Gravamen” of Plaintiffs’ Claims Is for Negligence under
State Law and Not for a Denial of FAPE under IDEA
Adding further clarity that exhaustion of administrative remedies is not
required for state law negligence claims such as those here, the Supreme
Court in Fry expressly ruled: “Exhaustion of the IDEA's administrative
procedures is unnecessary where the gravamen of the plaintiff's suit is
something other than the denial of the IDEA's core guarantee of a FAPE.”
Fry, 137 S. Ct. at 746. In determining the “gravamen” or “crux” of the
complaint, the Supreme Court explained: “The statutory language asks
whether a lawsuit in fact ‘seeks’ relief available under the IDEA—not, as a
stricter exhaustion statute might, whether the suit ‘could have sought’ relief
available under the IDEA (or, what is much the same, whether any remedies
‘are’ available under that law).” Id. at 755. Continuing, the Supreme Court
stated, “In effect, §1415(l) treats the plaintiff as ‘the master of the claim.’”
Id.
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Here, the Supreme Court’s decision in Fry makes clear that the trial
court’s analysis which explained that “the IDEA speaks of available relief,
and what relief is ‘available’ does not necessarily depend on what the
aggrieved party wants,” is an erroneous interpretation of “available relief.”
See and Order, P.S. & L.S., v. Pleasantville Union Free Sch. Dist., et al.,
Index No. 58094/2016, at 6 (Nov. 23, 2016). Following Fry’s direction to
look at what Plaintiffs actually pled and not what they could have pled, it is
abundantly clear that the gravamen of the plaintiffs’ complaint as written is
for negligence, not for IDEA’s core guarantee of FAPE. Accordingly, the
decision of the trial court should be reversed.
III.

The Supreme Court’s Fry Decision Is in Accord with the
Congressional Intent of §1415(l) to Provide Greater Protections to
IDEA-eligible Students
Additionally, the legislative history of IDEA makes clears that

Congress intended § 1415(l) to expand the rights of students with disabilities,
not to burden them with unnecessary administrative proceedings that would
only delay resolution of their legal claims and would not apply to students
without disabilities with similar legal claims.
To explain the backdrop of § 1415(l), two years after it passed Section
504, Congress passed the Education for All Handicapped Children Act
(“EHA”), IDEA’s predecessor, which required education of all students with
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disabilities. P.L. 94-142 (1975). Because neither 504 nor IDEA addressed
whether Section 504 applied to EHA-eligible students and the EHA was
comprehensive in nature, the United States Supreme Court restricted civil
rights of EHA-eligible children in Smith v. Robinson, 468 U.S. 992 (1984).
Smith involved a student who had brought identical claims under the
EHA and Section 504 claims and had been awarded attorney’s fees under
Section 504. The Supreme Court held that the EHA provided the exclusive
avenue of appropriate relief for a child with a disability asserting educationrelated claims. Id. Thus, the plaintiff in Smith could not assert a claim for
attorney’s fees either under Section 504 or under 42 U.S.C. § 1983 (2012).
As the United States Supreme Court has observed, “it is for Congress,
not this Court [or any court], to rewrite the statute.” Blount v. Rizzi, 400 U.S.
410, 419 (1971). Therefore, Congress did just that as it responded swiftly to
the Supreme Court’s decision in Smith through an amendment to the IDEA
with the passage of the Handicapped Children’s Protection Act (“HCPA”).
Congress explained that the purpose of the HCPA was “to reaffirm . . .
the viability of Section 504, 42 U.S.C. § 1983, and other statutes as separate
vehicles for ensuring the rights of handicapped children,” and to restore
attorney’s fees for prevailing parents. H.R. Rep. No. 296, 99th Cong., 1st
Sess. 4, 6-7 (1985) (emphasis added); see also S. Rep. No. 112, 99th Cong.,
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1st Sess. 2, 15 (1985). And in introducing HCPA, widely known today as
simply § 1415(l), Senator Weicker explained that in the Smith decision, “the
Court has not only misinterpreted the congressional intent underlying the
EHA, but it has also frustrated Congress’ intent in enacting section 504 and
1983 which I and many members of this body assumed protected the civil
rights claims of handicapped children.” 130 Cong. Rec. S9078 (daily ed. July
24, 1984).
Thus, as the legislative history coupled with the wording of the HCPA
shows, §1415(l) unequivocally requires potential litigants to exhaust
administrative remedies only when seeking relief that is also available under
IDEA under federal law. The IDEA simply cannot provide relief if no IDEA
claim has been made, such as is in the instant case where there is no IDEA
dispute. Additionally, as discussed in Part I, the plain language of §1415(l)
makes clear that exhaustion of IDEA administrative remedies is not required
at all for state law claims. 20 U.S.C. § 1415(l) (emphasis added).
The trial court’s decision, if upheld, would require every public student
with a disability to exhaust administrative remedies in every negligence case,
regardless of the merits or existence of any IDEA claim, when their peers
without disabilities would be free to bring such cases without any need to
exhaust administrative remedies. This approach is not only inconsistent with
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the legislative purpose and wording of the HCPA, but it also causes an unfair
denial or a delay in access to courts and adds an extraordinary cost for
aggrieved students with disabilities.
As with other civil rights attorneys’ fees, under IDEA, parents are only
entitled to attorneys’ fees if they prevail. Id. § 1415(i)(3). Therefore,
requiring exhaustion of administrative remedies in cases like this would force
families of children with disabilities to bear an unfair burden of attorneys’ fees
for an unnecessary and irrelevant IDEA administrative proceeding just to
proceed with their state law negligence claims. If the IDEA claim is meritless,
the parents not only waste precious time, but also risk losing the financial
resources devoted to litigating the hearing. Even if the IDEA claim is
meritorious, the parents will still need to continue litigating in order to pursue
the state law negligence claims over which the due process hearing officers
do not have jurisdiction and cannot grant relief.

And unfortunately, if

attorneys must exhaust administrative remedies for non-IDEA claims,
attorneys will be deterred from taking cases that require either or both
protracted delays and noncompensable legal services.
In sum, Congress was clear that Section 1415(l) did not strip students
of their rights under state law and it did not grant courts the ability to transform
any claim by any public school student with a disability into an IDEA claim
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