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INTRODUCTION
This appeal arises from Butte School District No. 1’s (BSD) multiple
failures to provide C.S. a free appropriate public education (FAPE) as required by
the Individuals with Disabilities Education Act (IDEA) during his junior and senior
years of high school (2011-12 and 2012-13).
C.S. has complex needs due to multiple, substantial disabilities. His Autism
Spectrum Disorder (ASD) and Post-Traumatic Stress Disorder (PTSD) limit his
ability to learn, communicate and conform his behaviors to expectations. These
disabilities, along with his Specific Learning Disabilities (SLDs), hinder his ability
to achieve academically, despite having average intelligence. The IDEA was
designed to educate all children with disabilities, including those with severe
disabilities and challenging behaviors. BSD failed to design and implement
individualized educational programs (IEPs) and behavior intervention plans (BIPs)
to meet C.S.’s complex needs. Consequently, his maladaptive behaviors worsened
and he failed to make any academic progress.
The fundamental defect in all of BSD’s efforts to educate C.S. is its failure
to comprehensively and competently evaluate C.S. Despite its own test results
showing C.S. had SLDs, BSD failed to fully assess and accurately identify his
SLDs. Despite BSD’s description of C.S.’s challenging behaviors as “constant”
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and their substantial interference with his learning and the learning of others, BSD
failed to adequately assess those behaviors so that it could design a behavior
intervention plan (BIP) reasonably calculated to be effective. BSD did not even
obtain the functional behavior assessment (FBA) required by C.S.’s IEPs. BSD
failed to conduct statutorily required age appropriate transition assessments,
without which it could not develop IEPs with appropriate postsecondary goals and
transition services.
In a nutshell, BSD failed to conduct the evaluations that are fundamental to
enabling the IEP team to develop an IEP “reasonably calculated to enable [C.S.] to
make progress appropriate in light of the child's circumstances.” Endrew F. v.
Douglas Cnty. Sch. Dist. RE-1, 137 S. Ct. 988, 999 (2017).
The consequences for C.S. have been severe. Because C.S. was deprived of
FAPE, he did not develop the academic and functional skills necessary for further
growth and learning. Now 25 years old, he has lost opportunities to build upon the
skills he could have acquired had BSD provided FAPE, thus putting him further
behind his peers and less prepared to function as a self-sufficient, responsible adult
in the community. IDEA’s core purpose is not met.
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JURISDICTION
The District Court had subject matter jurisdiction pursuant to 20 U.S.C. §
1415(i)(2)-(3). Its Memorandum and Order and Final Judgment were entered
January 28, 2019. ER4-46. C.S. and McCarvel (collectively C.S.) timely filed their
Notice of Appeal February 20, 2019, in compliance with 28 U.S.C. §2107(a). ER1.
This Court has jurisdiction pursuant to 28 U.S.C. § 1291.
STATUTORY AND REGULATORY AUTHORITIES
Pertinent legal authorities appear in the Addendum.
ISSUES PRESENTED
1.

Whether the District Court erred in holding BSD provided FAPE

when BSD failed to evaluate C.S. in all areas of suspected disability, failed to
identify his SLDs, and failed to address his SLDs in his IEPs.
2.

Whether the District Court erred in holding BSD provided FAPE

when it failed to conduct necessary behavioral assessments and failed to design
and implement adequate behavioral programming for C.S.
3.

Whether the District Court erred in holding BSD provided FAPE

when it failed to conduct transition assessments required by C.S.’s IEPs and
otherwise comply with IDEA’s mandatory transition planning and implementation
process.
4.

Whether the District Court erred in holding BSD did not deny C.S.
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FAPE when it prohibited McCarvel from exercising his statutory parental rights
and appointed a “surrogate parent” instead of McCarvel to make educational
decisions for C.S.
5.

Whether the cumulative effect of the District Court’s multiple

erroneous evidentiary and procedural rulings caused prejudice to C.S. and warrant
reversal.
STATEMENT OF CASE
A.

Relevant Facts
1.

C.S. and His Representatives
C.S., now twenty-five, has autism, PTSD, anxiety disorder, and SLDs in

math, reading comprehension, and written expression. ER340:18-21; ER1624:316, ER1629:20-1630:8, ER1634:5-1637:10. His academic achievement has been
far below his intellectual ability, which is average. ER237:6-9, 246:22-247:1,
247:5-9, 295:7-14, 1616:3-5, 1616:16-18. C.S.’s childhood living with his mother
(S.S.) included physical and sexual abuse and severe neglect. ER1521-1522, 1526,
248:9-19. His disabilities and traumatic childhood substantially impact his
behavior, ability to develop relationships with peers and teachers, ability to cope
with loud environments and full classrooms, and ability to communicate.
ER250:10-ER251:9; ER268:15-21; ER973.
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During the 2011-12 and 2012-13 school years, C.S. attended “Crossroads,”
BSD’s day treatment program at Webster-Garfield School. ER932, 1900:2-15. He
has not received any educational services from BSD since 2013. ER931, ER1164.
C.S. has resided with, and received care and supervision from, Stuart
McCarvel since April 2011. ER931-932. McCarvel initially served as C.S.’s
licensed foster parent, then became his direct service provider under Montana’s
adult services program. ER931-932, 202:23-204:6, 466:20-24, 550-51, 1761:962:7. McCarvel is C.S.’s judicially appointed representative and “parent” under
IDEA. See Section I.F infra.
C.S.’s mother retained authority to make educational decisions while C.S.
was in foster care. ER364:2-14, 364:25-65:4, 801:5-16. When C.S. became an
adult in March 2012, he prohibited S.S. from participating in the IEP process and
made Shaun Peterson his attorney-in-fact for educational matters.1 ER794:9-22,
1289-91, 1292B. BSD refused to acknowledge Peterson’s authority “until further
clarification from the courts regarding [C.S.’s] decision to appoint a ‘Power of
Attorney.’” ER1315. But BSD never sought clarification. Instead, 10 months
later, BSD petitioned the Montana Second Judicial District Court to appoint Mary
Jo Mahoney—who had no relationship with and had never met C.S.—as his

1

All rights transferred to C.S. when he became an adult. 20 U.S.C. §
1415(m)(1)(B).
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“surrogate parent.” ER1362-1367; 1812:23-13:7. When BSD filed its petition,
BSD knew C.S. was in foster care with McCarvel. BSD acknowledged McCarvel
was actively involved in C.S.’s education and always available for meetings.2
ER903:8-18, 1761:7-62:7, 1969:2-71:8, 1973:2-74:4. But BSD refused to seek
McCarvel’s appointment educational representative or afford him any other
parental rights IDEA requires. See 34 C.F.R. §§ 300.520(b), 300.30(a)(2).
Immediately upon her appointment as C.S.’s educational representative,
Mahoney approved the October 2012 IEP McCarvel had disputed as not offering
FAPE. ER1376. C.S. sued to reverse Mahoney’s appointment. On appeal, the
Montana Supreme Court held McCarvel was C.S.’s lawful parent for purposes of
IDEA and BSD should have appointed McCarvel, not Mahoney, as C.S.’s
educational representative.3 ER1011-1021, In re C.S., 2014 MT 74, ¶¶ 25–27, 320
P.3d 981. On remand, the court vacated Mahoney’s appointment and appointed
McCarvel, retroactively to February 22, 2013. ER1024-1028; ER1031-1032.

2

Cannon initially denied this at trial but was impeached with prior testimony.
ER899:25-900:4.
3

When an adult student cannot make informed decisions about his educational
program, IDEA requires appointment of “the parent” as educational
decisionmaker. Only if a parent is unavailable may another person be appointed in
this capacity. 20 U.S.C. § 1415(m)(2).

6

2.

C.S.’s Specific Learning Disabilities
In October 2010, S.S. expressed concern C.S. might have dyslexia.4

ER1186. BSD agreed to reevaluate C.S. and completed its evaluation in March
2011. ER1193, 1169-74. Test results demonstrated a “severe discrepancy” 5
between C.S.’s intellectual ability and his academic achievement—one means of
identifying a student with SLD under IDEA. ER1168, 1158, 1615:20-1616:8,
1620:18-1621:4, 1622:13-1624, 246:17-247:8, 259:3-20, 263:6-14, 341:12-21,
716:13-717:10; Admin. R. Mont. § 10.16.3019B; 34 C.F.R. §§ 300.8(c)(10),
300.307–311. The team met in March 2011 to review results but did not discuss
C.S.’s eligibility under IDEA’s SLD category. ER1169-1174. BSD also failed to
review SLD eligibility during two subsequent evaluations in October 2011 and
April 2013.6 ER1254-1259, 1384-1398, 1614:23-1615:2, 1615:20-1616:8,
1618:14-22, 1620:5-21:4.

4

Dyslexia is included in IDEA’s SLD definition. 34 C.F.R. § 300.8(c)(10)(i).

5

Severe discrepancy is determined through a statistical process. A severe
discrepancy in an academic area indicates the child has an SLD in that area.
ER246:17-247:1 1620:5-13, 1622:5-24.
6

BSD’s school psychologist conducted testing in 2013 but did not score the
raw data or interpret test results. ER1386-87, 1395. Dr. Gentry scored the results
and confirmed C.S. had SLDs. ER1618:16-22, 1620:5-21:4.
7

Joseph A. Gentry, Ph.D., BCBA-D,7 clinical psychologist and school
psychologist, testified as an expert in the administrative hearing. ER1418-19.
After reviewing C.S.’s education records, including BSD’s test results, he
concluded C.S. met SLD criteria throughout high school. ER1581:22-82:17,
1610:3-16, 1615:20-16:8, 1620:5-23:10.
In 2015, after conducting a neuropsychological evaluation, Brenda A.
Roche, Ph.D., also concluded C.S. has SLDs in math, reading comprehension, and
written expression. ER237:6-9, 242:22-43:7, 246:17-47:1, 304:3-8, 340:18-21.
BSD never disputed C.S. has SLDs. At the administrative hearing, BSD did
not offer any explanation for its failure to identify C.S.’s SLDs. ER882:20-23,
770:24-771:18. When BSD’s administrative witnesses were allowed to testify
again in 2018, they attributed this failure to S.S. ER619:24-620:21, 719:23-720:6,
772:12-15, 776:7-9. BSD’s contemporaneous records document S.S.’s concern
C.S. might have SLDs and contradict its recently crafted explanation. ER1186,
1169-1174, 1193, 1254-1259, 1384-1398.
3.

C.S.’s Behaviors
At school, C.S. engaged in maladaptive behaviors, including verbal and

physical aggression, foul language, teasing peers, and masturbation. ER268:12-21,

7

BCBA-D means Board Certified Behavior Analyst with doctoral designation.
See https://www.bacb.com/bcba/ (last visited December 14, 2018).
8

559:21-560:4, 645:9-648:2, 674:12-16, 674:21-677:13. He did not have the skills
to conform his behavior to expectations or to know how inappropriately he was
acting. ER244:7-246:7, 248:9-51:6, 250:10-251:9. He often misunderstood
explanations and expectations, causing frustration and outbursts. ER1190. In May
2011, the IEP team determined C.S. needed a functional behavioral assessment
(FBA) from an “ABA certified individual” (BCBA).8 ER1195, 606:17-07:5, 614:35. After making four phone calls,9 BSD abandoned its efforts to obtain an FBA
from a BCBA. ER1251-1252, 423:11-16, 605:7-06:9, 607:7-15.
In the fall of 2011, C.S. still exhibited aggressive behaviors. Yet, BSD
documented in his annual October IEP that C.S.’s behaviors were not impeding his
learning or the learning of others. ER1260, 1253, 1998:17-99:3, 2012:1-10,
2043:9-20. Had BSD marked “yes,” it would have been required to address his
behaviors in the IEP. Id. C.S.’s IEP did not include any goals for reducing
aggressive behaviors. ER1263. There was not even a semblance of a behavior
intervention plan (BIP) until six months later. ER1308-1309. S.S. consented to the
IEP, but soon afterwards expressed concerns it did not adequately address C.S.’s

8

“ABA” means Applied Behavior Analysis. A BCBA is an ABA certified.

9

One declined; three did not return Liva’s single phone call. ER1251-1252.
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behavioral and transition needs. ER1266, 1272-1274, 865:25-866:7. The IEP team
reconvened but did not change the IEP or develop a BIP. ER1275-1286.
The next annual IEP was developed in October 2012, but not approved.
ER1335. By that time, C.S. was eighteen years old and BSD refused to recognize
McCarvel (parent) or Peterson (attorney-in-fact) as having any authority to consent
or demand changes to the IEP. Absent approval, BSD contends it continued to
implement the October 2011 IEP—with no appropriate behavior goals—until
obtaining consent from Mahoney in February 2013. ER1376, 827:2-16.10
BSD never obtained an FBA from a BCBA, even though C.S.’s IEP required
it and despite multiple requests. ER1186-96, 1275-86, 1292B, 1296-97, 1314,
1316-17, 570:17-19, 614:3-5, 873:20-74:4, 483:6-85:4. And BSD itself never
performed a competent behavioral assessment. ER293:12-15, 1644:9-50:14. The
narrative titled “Functional Behavior Assessment” in BSD’s October 2011
evaluation is not an FBA. The most glaring defect is that it fails to identify the
“function” for each targeted behavior, which is the entire purpose of an FBA.
ER1256, 277:4-278:17, 279:3-16, 279:23-280:3, 280:14-23, 1631:4-15, 1634:535:14, 1641:1-20, 1647:21-1648:10. BSD claims it conducted another FBA in
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Cannon testified differently in 2014, claiming BSD had implemented the
October 2012 IEP. ER1943:24-44:5; see also ER1351. Apparently, BSD does not
know which IEP it implemented.
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December 2012. ER1340-1341, 2005:10-23, 2075:8-17. Once again, BSD did not
identify the function of each behavior. ER286:19-287:3, 289:19-290;7, 291:8-14,
293:17-94:19, 1631:18-25, 1632:7-23, 1650:3-52:18, 1340-41. Without
understanding the function, BSD could not identify functionally equivalent
replacement behaviors (FERBs) and design an adequate BIP. ER273:1-7, 1632:523, 1635:5-24, 1636:15-37:4.
Throughout the relevant years, BSD’s program for C.S. consisted of two
documents BSD mischaracterizes as “behavior plans.” ER385:18-386:18, 576:312, 608:9-14. The first, dated April 20, 2012, and the second, dated October 3,
2012, are nearly identical, differing only in format. ER1308-09, 1336-37, 385:18386:18, 573:21-74:3, 574:24-75:8, 576:3-12, 608:9-14. Both were defective. They
were not based on data, did not identify specific target behaviors, the function of
each, or FERBs. ER295:24-96;20, 387:20-88:11, 414:4-14, 757:6-9.
Foreseeably, C.S. did not make any behavioral progress from 2010 through
2013. ER674:12-16, 645:9-13. In fact, his behaviors at school worsened.
ER413:6-16. In February 2013, BSD reported a “decompensation in his
behaviors,” prompting the local prosecutor to seek C.S.’ involuntary commitment.
ER1357-58.
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4.

C.S.’s Transition Needs
The school’s first obligation in transition planning is to determine a student’s

needs, strengths, preferences, and interests by conducting age-appropriate
transition assessments in four domains: training, education, employment, and
independent living skills. With this information, the team develops postsecondary
goals and transition services to facilitate the student reaching those goals.
However, BSD assessed C.S. only regarding employment, and even then, assessed
only his interests/preferences. ER1161-63. BSD failed to conduct vocational
assessments explicitly required by C.S.’s IEPs. ER1262, 1177. BSD did not make
even those limited results available to the team when designing C.S.’s transition
IEPs. ER1176, 1187, 1261, 1277, 1300, 1330, 1370, 1400, 465(15):8-465(19):25,
560:19-561:14, 630:10-632:1, 632:12-633:10. Consequently, C.S.’s postsecondary
goals were not based on age appropriate transition assessments. BSD provided
some limited transition services, but they were not individualized and were not
linked to appropriately developed postsecondary goals. ER465(13):4-14, 562:8-16,
587:12-16, 588:14-17, 1412-1416.postsecondary goals. ER465(13):4-14, 562:8-16,
587:12-16, 588:14-17, 1412-1416.
Two months before the end of the 2012-13 school year, BSD convened the
IEP team to decide compensatory education for C.S. required by the Montana
Office of Public Instruction (OPI) for BSD’s failure to provide FAPE for six weeks
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at the end of the 2011-12 school year. ER1352. BSD proposed summer school.
McCarvel and other team members sought transition services; they did not think
classroom instruction would be beneficial. ER1411. Mahoney, C.S.’s surrogate
parent, approved the IEP without the inclusion of transition services. ER1409.
B.

Procedural History
In September 2013, C.S., through McCarvel, filed a due process complaint

with OPI. By then, C.S. had designated McCarvel as his attorney-in-fact. ER21002102. An OPI-appointed hearing officer (HO) conducted a 3-day hearing in March
2014 in which Dr. Gentry testified as an expert. ER129-130. BSD called Jori Liva,
Josh Schad and Kathy Cannon as lay witnesses. ER130. In June 2014, the HO
concluded that BSD denied C.S. FAPE during the 2011-12 school year but not
during the 2012-13 school year. She ordered BSD to provide compensatory
education.
In September 2014, the parties filed cross-complaints in District Court, with
BSD appealing the HO’s decision it denied FAPE during the 2011-12 school year
and C.S. appealing the HO’s decision BSD provided FAPE during the 2012-13
school year. The Court consolidated the cases in January 2015. ER1155-57.11
At the preliminary pretrial conference in February 2015, C.S. objected to
BSD’s request to broadly supplement the record. ER1101-02, 1149-54. The Court

11

There are two trial dockets. ER1426-1508.
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granted BSD’s request and entered a scheduling order. ER1145-46. BSD moved to
submit testimony from thirteen witnesses, without limitation, including three BSD
personnel who had testified at the administrative hearing. ER1141-1144. BSD did
not disclose any experts, either initially or in rebuttal. ER1099-1100. C.S. moved
to submit evidence of relevant events occurring after the administrative
proceeding, primarily the neuro-psychological evaluation Dr. Roche conducted in
2015 and its educational implications. C.S. timely disclosed Dr. Roche as an
expert. ER1103, 1079-80, 1094-1095. In August, the District Court denied both
motions and ordered the parties to refile their respective motions. ER1128-29,
1130-31.
C.S. renewed his motion to submit limited additional evidence, but BSD
reversed course and notified the Court it would not present any additional
evidence. ER1122-1127, 1128-1129, The Court found this unacceptable, stating it
would be unfair to allow C.S. to present expert testimony without BSD being given
another opportunity to identify experts. Over C.S.’s objection, the Court instructed
the parties to consider alternatives for proceeding, including stipulating to a trial de
novo. ER1099-1102, 1116-1120. When the parties did not stipulate, the Court
vacated the schedule, set new deadlines, imposed no limitations on supplemental
evidence, and cautioned BSD that if it chose not to identify an expert, the Court
would have Dr. Roche’s opinions but “will have nothing from [BSD’s] side of the
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case in response.” ER1079-1081, 1088, 1092-1093. In February 2016, the Court
announced it would give no weight to Dr. Gentry’s testimony as it was “unworthy
of acceptance” by the Court and thus, there was no basis for the HO’s order in
C.S.’s favor. ER107:18-10:11. The Court set yet another schedule allowing
identification of additional evidence. ER123-27.
In June 2016, C.S. filed a motion in limine to prevent Liva, Schad and
Cannon’s from testifying because the evidence did not qualify as “additional
evidence” under 20 U.S.C. ¶ 1415(i)(2)(C)(ii). ER1044-54. The Court denied the
motion and reiterated its determination “not to place limitations upon
supplementation of the record.” ER69-70.
The Court vacated the evidentiary hearing scheduled for October 2016
pending the Supreme Court decision in Endrew F. ER12, n. 43. Prior to the 2018
hearing, BSD identified the same three witnesses, but this time as experts. C.S.
filed another motion in limine to exclude them from testifying either as lay or
expert witnesses, which the Court denied. ER982-96, 60-61.
In October 2018, more than four years after the parties initiated this action,
the Court conducted a 4-day trial. BSD called the same three witnesses to “adopt
and reaffirm in all respects” their administrative testimony. ER1058-61. Over
C.S.’s continuing objections, the Court refused to limit supplementation of the
administrative record. ER556:15-57:18, 658:19-59:4, 882:2-11. On January 28,
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2019, the Court issued its Memorandum and Order concluding that BSD had
provided C.S. FAPE. ER4-46. C.S. appeals that decision.
SUMMARY OF ARGUMENT
At its core, IDEA’s focus is on the individual child. “The instruction offered
must be ‘specially designed’ to meet a child’s ‘unique needs’ through an [IEP].”
Id. at 999 (2017); see also 20 U.S.C. §§ 1401(9, 14, 29), 1414(d)(1)(A); 34 C.F.R.
§ 300.39. The District Court missed this essential directive. BSD filled out forms
with the right words but did not carefully craft educational programs individualized
to C.S.’s needs. The Court erroneously concluded this was enough—regardless of
whether the substance of BSD’s program for C.S. had chance of producing
progress appropriate in light of his circumstances substance.
Endrew F., however, commands: “An IEP is not a form document. It is
constructed only after careful consideration of the child’s present levels of
achievement, disability, and potential for growth.” Id. The Court’s errors and
BSD’s denial of FAPE result from their failure to appreciate that FAPE rests on the
foundation of valid and reliable assessment and input and participation of the
student’s parents who know the student best. BSD violated IDEA’s core mandates
procedurally and substantively as follows:
I.

BSD did not properly assess or identify C.S.’s SLDs. Without this

information it was impossible to understand C.S. individual circumstance or tailor
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IEP goals and services to meet his needs. Timothy O. v. Paso Robles Unified Sch.
Dist., 822 F.3d 1105, 1126-27 (9th Cir. 2016). The Court erred in failing to
recognize that the failure to properly assess C.S. necessarily deprived C.S. of
FAPE. Id.
II.

Behavior programs were based on inadequate assessments, thus

fundamentally flawed. They were designed and carried out by staff without even a
rudimentary understanding of the principles of behavior modification. Predictably,
they did not produce progress. The Court erred by failing to appreciate this failure
deprived C.S. of FAPE. See e.g. Neosho R V Sch. Dist. v. Clark, 315 F.3d 1022,
1028 (8th Cir. 2003).
III.

BSD failed to design and deliver transition services in compliance

with IDEA. BSD failed to meet its first obligation: conduct age appropriate
transition assessments in all required transition domains. Thus, BSD failed to
develop appropriate postsecondary goals and transition services to meet C.S.’s
individual needs. 20 U.S.C. § 1401(34), §1414(d)(1)(A)(i)(VIII)(aa–bb).
IV.

The Court erred by failing to recognize that excluding McCarvel from

C.S.’s IEP development process denied FAPE. McCarvel was C.S.’s parent for
IDEA purposes during the relevant period and entitled to full parental
participation. 20 U.S.C. §§ 1401(23)(A), 1415(f)(3)(E)(ii); Doug C. v. Hawaii
Dep't of Educ., 720 F.3d 1038, 1044 (9th Cir. 2013). The issue of McCarvel’s
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authority was previously adjudicated by the Montana Supreme Court and Montana
Second Judicial District Court, but the Federal District Court did not afford those
determinations full faith and credit in violation of 28 U.S.C. § 1738.
V.

The Court committed procedural errors that prejudiced C.S. The

Court conducted a hearing akin to a trial de novo, contrary to this Court’s rulings in
Ojai Unified Sch. Dist v. Jackson., 4 F.3d 1467, 1471-73 (9th Cir. 1993. BSD was
allowed to recall all its administrative witnesses, then qualified them as “experts”
even though they clearly did not meet the standards of Kumho Tire Co., Ltd. v.
Carmichael, 526 U.S. 137, 142 (1999) or Daubert v. Merrell Dow Pharm., Inc.,
509 U.S. 579, 597 (1993). Conversely, the Court wrongfully applied Daubert to
afford Dr. Gentry’s administrative testimony no weight even though Daubert did
not apply at the administrative hearing. Admin. R. Mont. § 10.16.3520(2); Mont.
R. Evid. 702; Hulse v. State, Dep't of Justice, Motor Vehicle Div., 961 P.2d 75, 89
(Mont. 1998). Finally, the Court improperly refused valid impeachment evidence
and medical records under F. R. Evid. 607 and Fed. R. Evid. 803(4). Any of these
procedural errors standing alone merit reversal. Taken cumulatively, they compel
reversal.
The Court’s failure to enter judgment in C.S.’s favor was clear error.
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ARGUMENT
I.

BSD’S MULTIPLE IDEA VIOLATIONS DEPRIVED C.S. OF FAPE
DURING THE 2011-12 AND 2012-13 SCHOOL YEARS
A.

Standard of Review Under IDEA
Judicial review in IDEA is a less deferential standard than review of other

agency actions, in which the courts generally are confined to the administrative
record. Ojai, 4 F.3d 1467, 1471. Under IDEA, a district court receives the records
of the administrative proceedings, hears “additional evidence,” and bases its
decision on the “preponderance of the evidence.” 20 U.S.C. § 1415(i)(2)(C).
Courts accord “some deference to the ALJ's factual findings, but only where they
are thorough and careful.” M.C. v. Antelope Valley Union High Sch. Dist., 858
F.3d 1189, 1194 (9th Cir. 2017) (internal quotations and citations omitted).
Courts must give due weight to the decisions of the states’ administrative
bodies; they are not empowered “substitute their own notions of sound educational
policy for those of the school authorities which they review.” Ojai, 4 F.3d at 1471.
Courts accord “some deference to the ALJ’s factual findings,” but only if they are
“thorough and careful. Antelope Valley, 858 F.3d at 1194.
This Court reviews a district court’s findings of fact for clear error even
when they are based on the written record of the administrative proceedings.
Amanda J. v. Clark Cty. Sch. Dist., 267 F.3d 877, 887 (9th Cir. 2001). A finding
of fact is clearly erroneous when, although evidence in the record may support it,
19

“the reviewing court is left with a definite and firm conviction that a mistake has
been committed.” Id.
Questions of law and mixed questions of law and fact are reviewed de novo.
Id. This Court determines de novo whether an IEP provides FAPE. Timothy O.
822 F.3d at 1118.
B.

FAPE Requires Procedural and Substantive Compliance
The primary purpose of the IDEA is “to ensure that all children with

disabilities have available to them [FAPE] which emphasizes special education and
related services designed to meet their unique needs and prepare them for further
education, employment, and independent living; . . .” 20 U.S.C. § 1400(d)(1)(A).
The IDEA mandates that “all [age-eligible] children with disabilities
residing in the State” receive FAPE “regardless of the severity of [the student’s]
disabilities.” 20 U.S.C. §§ 1412(a)(1)(A), (3)(A). FAPE requires—as an essential
definitional component—“special education and related services that . . . are
provided in conformity with the [IEP].” 20 U.S.C. § 1401(9)(D); Endrew F., 137
S. Ct. at 994, 999. The IEP is the IDEA’s “modus operandi.” It is a
comprehensive statement of a student’s educational needs and the specially
designed instruction and related services that will be employed to meet those
needs. Burlington Sch. Comm. v. Dept. of Educ., 471 U.S. 359, 368 (1985); see
also, 20 U.S.C. §§ 1411-1420; 34 CFR § 300.17. “It is through the IEP that the
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free appropriate public education required by the Act is tailored to the unique
needs of a particular child.” Endrew F., 137 S. Ct. at 1000 (internal quotations and
citations omitted).
“[A]n IEP must be drafted in compliance with a detailed set of procedures.”
Endrew F., 137 S. Ct. at 994; 20 U.S.C. § 1414(d). Without a properly developed
IEP, it is “impossible” to provide FAPE. Timothy O., 822 F.3d at 1119, cert.
denied, 137 S. Ct. 1578 (2017); see also N.B. v. Hellgate Elementary Sch. Dist., ex
rel. Bd. of Directors, Missoula Cty., Mont., 541 F.3d 1202, 1210 (9th Cir. 2008);
Amanda J., 267 F.3d at 894.
Procedural compliance is essential to ensuring that every eligible child
receives FAPE. Id. at 891. Procedural violations deny FAPE if the violation either
“impeded the child’s right to a [FAPE]; significantly impeded the parents’
opportunity to participate in the decision making process regarding the provision of
[FAPE] . . . ; or caused a deprivation of educational benefits.” 20 U.S.C. §
1415(f)(3)(E)(ii); see also W.G. v. Bd. of Trustees of Target Range Sch. Dist. No.
23, 960 F.2d 1479, 1484 (9th Cir. 1992).
Thus, the first inquiry is whether the school complied with IDEA’s
procedural safeguards. Bd. of Educ. of Hendrick-Hudson Central Sch. Dist. v.
Rowley, 458 U.S. 176, 206 (1982) (The importance of IDEA’s elaborate, highly
specific procedural safeguards “cannot be gainsaid"). “Congress placed “every bit
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as much emphasis upon compliance with [IDEA’s] procedures. . . as it did upon
the measurement of the resulting IEP against a substantive standard.” Id.
The second inquiry is whether the IEP developed through IDEA’s
procedures provides a substantively appropriate education. Id. at 205. “To meet its
substantive obligation under the IDEA, a school must offer an IEP reasonably
calculated to enable a child to make progress appropriate in light of the child's
circumstances.” Endrew F., 137 S. Ct. at 999. Endrew F. held the substantive
FAPE standard “is markedly more demanding than the ‘merely more than de
minimis’ test the Court reviewed. Id. at 1000. “The IDEA demands more.” Id. at
1001. The child’s “educational program must be appropriately ambitious in light
of his circumstances.” Id. at 1000. The goals for each child “may differ,” but
“every child should have the chance to meet challenging objectives.” Endrew F.,
137 S. Ct. at 1000-01; see also Antelope Valley, 858 F.3d at 1201.
Elucidating the Endrew F. standard, this Court held “the school must
implement an IEP that is reasonably calculated to remediate and, if appropriate,
accommodate the child's disabilities so that the child can ‘make progress in the
general education curriculum’ . . . taking into account the progress of his nondisabled peers, and the child's potential.” Antelope Valley ,858 F.3d at 1189, 1201,
quoting Endrew F., 137 S. Ct. at 994 (internal citation omitted).
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C.

District Court Erred in Holding BSD’s Failure to Evaluate and
Identify C.S.’S SLDs Did Not Deny FAPE
The District Court misconstrued the evidence and disregarded clear Ninth

Circuit precedent when it held that BSD’s failure to evaluate and identify C.S.’s
SLDs “did not impede the provision of FAPE or deprive C.S. of educational
benefit.” ER21.12
The requisite first step to develop a substantively appropriate IEP is a
comprehensive evaluation conducted in compliance with IDEA procedures. 20
U.S.C. § 1414(a)(1)(A). Schools have an affirmative obligation to formally assess
children suspected of having disabilities “using reliable, standardized, and
statutorily prescribed methods.” Timothy O., 822 F.3d at 1127; 20 U.S.C. §
1414(a)-(c); 34 C.F.R. §§ 300.301-300.306. The school must assess “in all areas
related to the suspected disability,” using tools tailored to assess specific areas of
educational need” and technically sound instruments that assess “the relative
contribution of cognitive and behavioral factors.” 34 C.F.R. §§ 300.304(b)(3),
(c)(2) and 300.304(c)(4). The evaluation must be “sufficiently comprehensive to
identify all of the child’s special education and related service needs, whether or

12

Throughout its Memorandum, the Court cites to the unredacted transcript
(ECF 224-227) starting at page one for each volume rather than to the serially
numbered transcript pages. The ER includes the redacted transcripts (ECF 238241). The Glossary shows the correlation between those transcripts and the
transcripts cited by the Court.
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not commonly linked to the disability category in which the child has been
classified” and must provide “relevant information that directly assists persons in
determining the educational needs of the child” and “determining the content of the
child’s IEP.” 34 C.F.R. §§ 304(b)(1), (c)(6)-(7).
This Court has held, repeatedly and emphatically, the provision of FAPE is
“impossible” when the IEP team fails to obtain “statutorily mandated” evaluative
information about the child’s disability and educational needs. Timothy O., 822
F.3d at 1126; Hellgate, 541 F.3d at 1210; Amanda J., 267 F.3d at 894. Fully
assessing a child’s disabilities “serves a critical purpose”—it provides the IEP team
a “complete picture of the child’s functional, developmental, and academic needs,
which in turn allows the team to design an individualized and appropriate
educational plan tailored to the needs of the individual child.” Timothy O., 822
F.3d at 1119.
The failure to conduct an evaluation in compliance with IDEA’s mandatory
procedures is a fundamental procedural violation that “necessarily” denies FAPE.
Id. at 1119, 1126 (emphasis added). This statutory violation “deprive[s] [the
student] of educational opportunities and substantially hinder[s] his parents’
participation in the process.” Id. at 1126 (emphasis in original).
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1.

BSD Failed to Adequately Assess and Accurately
Identify C.S.’s SLDs

In 2011, BSD’s own test results revealed a severe discrepancy between
C.S.’s intellectual ability and his academic achievement, which put BSD on notice
C.S. had SLDs. Admin. R. Mont. § 10.16.3019B; 34 C.F.R. §§ 300.8(c)(10),
300.307-311; ER1158, 1168; 1629:20-1630:8, 1634:18-1635:4, 1636:13-24,
246:17-247:8, 259:3-20, 263:6-14, 340:12-21; 716:13-717:10. This notice
“automatically trigger[ed] mandatory statutory procedures” to “conduct an
assessment for all areas of the suspected disability using [IDEA’s} sound and
reliable methods.” Timothy O., 822 F.3d at 1121-22; 34 C.F.R. § 300.304(c)(4).
The Court erroneously relied on “evidence suggesting skepticism of such
disabilities” among BSD’s personnel, finding substantial support in the record for
BSD’s suspicion C.S.’s lack of academic success was due to his behaviors. ER19.
Subjective views of staff do not meet the school’s affirmative obligation to
formally and comprehensively assess a student for all suspected disabilities.
Timothy O., 822 F.3d at 1121-22. A school “must assess that child for that
disorder, regardless of the subjective views of its staff members concerning the
likely outcome of such an assessment.” Id. at 1121 (emphasis in original).
Moreover, BSD’s “suspicion” actually triggered another affirmative duty BSD
failed to fulfill – to formally assess “the relative contribution of cognitive and
behavioral factors.” 34 C.F.R. § 300.304(b)(3). ER266:13-267:5. The District
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Court erred in excusing BSD’s failure to comply with mandatory requirements
based on staff’s subjective views. Timothy O., 822 F.3d at 1119, 1121-22
BSD failed to comply with IDEA requirements in evaluations conducted in
March 2011, October 2011, and April 2013. First, BSD failed to conduct the
testing necessary to determine C.S.’s specific types of learning disabilities.
ER1169-1174, 1254-1259, 1384-1398, 1635:12-1636:1. Further testing was
necessary to elicit this information about the specific types of learning disabilities,
as there are different psychological processing deficits underlying each. ER717:613, 718:14-719:22, 719:6-22, ER1601:1602:2. An appropriate IEP cannot be
designed without this specific information. ER1615:24-1616:25, 1674:12-1675:18;
353:13-354:6; 718:14-719:13.
Second, BSD failed to accurately identify C.S.’s disabilities. ER1169-1174.
It is undisputed BSD did not identify C.S. under the SLD category at any time
during his attendance at BSD. ER1169-1174, 1254-1259, 1384-1398. BSD also
has not disputed that C.S. has SLDs. Instead, BSD contends the team did not
identify C.S.’s SLDs because S.S. resisted SLD classification.
The Court’s finding that S.S. opposed SLD classification is clearly
erroneous. ER20. First, the evidence the Court relied on to make this finding was
improperly admitted, as it was outside the scope of allowable “additional
evidence.” See Section II.A.2 infra.
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Second, the improperly admitted testimony is not credible; it is contradicted
by documentary evidence in the record. “[C]redibility-based findings deserve
deference unless non-testimonial, extrinsic evidence in the record would justify a
contrary conclusion or unless the record read in its entirety would compel a
contrary conclusion.” Amanda J,. 267 F.3d at 889. BSD’s own records document
that the team discussed C.S.’s qualification under the Autism and Emotional
Disturbance categories, but not his eligibility as a student with SLDs. ER11691174. IDEA requires substantial documentation regarding SLD qualification. The
evaluation report must state, inter alia, whether the child has SLDs, the basis for
the determination, relevant behavior observed, and the relationship of that behavior
to the child’s academic functioning. 34 C.F.R. § 300.311. BSD’s evaluation report
includes no such documentation. ER1169-1174. The completed SLD criteria
checklist would have been attached had the team reviewed SLD eligibility. It was
not. ER1169-1174, 1158, 771:19-772:19. Nor do the meeting notes reflect a
discussion of SLD, even though the notes document the team’s eligibility
discussions. ER714:3-23, 715:5-716:18. Review of the record as a whole leaves a
“definite and firm conviction that a mistake has been made.” Gregory K. v.
Longview Sch. Dist., 811 F.2d 1307, 1310 (1987); Union Sch. Dist.,15 F.3d 1519,
at 1524 (9th Cir. 1994). The Court’s finding that S.S. resisted SLD classification is
clear error. BSD’s own records show that BSD did not evaluate C.S. for his SLDs.
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Even more troubling, BSD’s evaluation report does not explain BSD’s
testing revealed a severe discrepancy or the implications of those results, i.e. that
C.S. could have SLDs. ER1169-1174. BSD deprived the team of vital evaluative
information for making informed decisions about his educational needs.
Even if S.S. had resisted SLD identification, which C.S. disputes, BSD
could not just shrug and walk away. A school has an affirmative duty to evaluate
and accurately identify all areas of suspected disabilities. Amanda J., 267 F. 3d at
894. This Court has “consistently held that an agency cannot eschew its
affirmative duties under the IDEA by blaming the parents.” Doug C. 720 F.3d at
1045. Had S.S. truly resisted, IDEA required BSD to provide prior written notice
(PWN), but there is no PWN in the record. 34 C.F.R. § 300.503(a)(1).
BSD deprived the team of critical and statutorily mandated evaluative
information, making the provision of FAPE “impossible.” Timothy O., 822 F.3d at
1124, 1126. Consequently, C.S.’s team, including his mother, could not design an
IEP reasonably calculated to enable him to make progress appropriate to his
individual circumstances. See Amanda J., 267 F.3d at 893. Any goals in C.S.’ss
IEPs “were likely inappropriate.” Timothy O., 822 F.3d at 1124. C.S. “need not
definitively show that his educational placement would have been different without
the error.” Id. Nevertheless, the evidence shows C.S.’s educational program
should have been different. His IEPs during the relevant years lacked annual

28

goals, specially designed instruction, and other services targeting his SLDs.
ER1713:11-1714:14, 1723:4-22, 1733:10-1735:12, 303:1-306:5, 312:2-12, 321:917.
The Court’s erred in finding BSD met its FAPE obligation by providing
“more than 4 hours per week of special education instruction and services in math,
reading, and written expression,” without regard to whether that instruction was
designed and delivered to address C.S.’s particular types of learning disabilities.
ER21. This holding ignores the express definition and fundamental paradigm of
special education: an educational program individualized and specially designed to
meet the child’s unique needs. 20 U.S.C. § 1401(29). Crafting an appropriate IEP
requires deliberate, prospective judgment. Endrew F., 137 S. Ct. at 999. Providing
the wrong type of instruction for a particular child could actually be detrimental.
ER352:19-353:6.
2.

District Court Finding that BSD Sought But Never Received
Parental Consent to Evaluate C.S.’s SLDs Is Clearly Erroneous

The Court excused BSD’s failure to fully assess and identify C.S.’s SLDs by
finding that BSD sought but never received parental consent to do so. ER20-21.
There is no basis in the record to support this factual finding. And the finding is
nonsensical. BSD had already completed the flawed evaluation, so consent could
not have been a barrier. ER1169-1174.
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The finding contradicts BSD’s own records, which prove C.S.’s mother
specifically asked BSD to evaluate C.S. for dyslexia, a type of SLD. ER1186,
1193. The Court misconstrued testimony from BSD personnel alleging that, at the
meeting held in March 2011 to review assessment results, S.S. opposed formal
SLD identification. Even if this testimony were true, which C.S. disputes,
comments allegedly made at the review meeting following the evaluation do not
prove lack of consent to the already-completed evaluation.
Notably, BSD never raised lack of parental consent as a defense.13 The
Court formulated this rationale on its own. No BSD personnel testified about
efforts to obtain S.S.’s consent. There is no unsigned consent form or
correspondence requesting the required written consent in the record. See 34
C.F.R. §§ 300.300(c)(1)(i), 300.9(b). There is no evidence BSD attempted to
follow procedures under IDEA and Montana law when a parent refuses to consent.
see 34 C.F.R. §§ 300.300(a)(3) and (c)(1)(ii); see also Admin. R. Mont. §
10.16.3505.

The record does not contain PWN regarding any proposal to identify

C.S. under the SLD category. See id. at 34 CFR 300 § 503(a)(1).
The Court’s conclusion that BSD’s failure to provide the IEP team critical
evaluative information about C.S.’s SLDs did not deny C.S. FAPE is entirely

13

Because parental consent was never an issue, S.S.’s written consent was
not offered into evidence.
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unsupported by the record.
D.

District Court Erroneously Concluded BSD’s Behavior
Programming Provided FAPE
1.

IDEA Requires Schools to Appropriately Address Behaviors That
Impede a Student’s Learning

IEPS must include annual “academic and functional goals” that “enable the
child to be involved in and make progress in the general education curriculum” and
“meet each of the child’s other educational needs that result from the child’s
disability.” 20 U.S.C. § 1414(d)(1)(A)(i)(II). The IEP team must consider the use
of positive behavioral interventions, supports, and other strategies to address
behavior that impedes the student’s learning or the learning of others. 20 U.S.C.
1414(d)(3)(B)(i). See also Harris v. D.C., 561 F. Supp. 2d 63, 68 (D.D.C. 2008)
(child's educational quality “inextricably linked” to behavior; “effective
educational evaluation must identify behavioral problems”). FAPE is denied when
an IEP does not appropriately address behavior that impedes a student’s learning.
See e.g. Neosho 315 F.3d , at 1028.
2.

BSD Failed to Address C.S.’s Behavioral Needs, Preventing C.S.
From Making Appropriate Progress

C.S. exhibited “constant” problem behaviors during the relevant years,
including physical and verbal aggression, foul language, teasing peers, and
masturbation. ER268:12-21, 559:21-560:4, 674:12-16.

31

a. BSD’s Purported Behavior Assessments Were Incompetent
While IDEA does not mandate a specific assessment tool to understand a
student’s behavioral needs, understanding the function of behavior “is highly
relevant, if not crucial, to determining how to reduce or eliminate problem
behaviors.” Cobb Cnty. Sch. Dist. v. D.B., 2015 U.S. Dist. LEXIS 129855, *20-21
(N.D. Ga. Sep. 28, 2015). The school cannot determine educational needs, develop
an effective IEP, or provide FAPE without this information. Id.
FBAs conducted to determine the student’s educational needs must be
“technically sound” and comply with other IDEA evaluation requirements. Id.,
2015 U.S. Dist. LEXIS 129855,*18 (N.D. Ga. Sep. 28, 2015); see also 20 U.S.C. §
1414(b)(2)(c); Harris, 561 F. Supp. 2d at 67; Letter to Anonymous, (OSEP Apr. 9,
2012).14 “[A]ssessment tools and strategies must provide relevant information that
directly assists persons in determining the educational needs of the child.” Id. at
*20 (emphasis in original). Appropriate FBAs pinpoint problematic behavior,
clearly define the behavior, and identify its contributing factors. Bd. of Educ. v.
M.N., 2017 U.S. Dist. LEXIS 169926, *30-31 (S.D.N.Y. Oct. 13, 2017). They are
essential to formulating an individually tailored IEP that meets the child’s needs.
Harris, 561 F. Supp. 2d at 68. BSD neither obtained nor conducted FBAs or other

14

Available at https://www2.ed.gov/policy/speced/guid/idea/letters/20121/redacted040912complaints1q2012.pdf
32

adequate assessments that provided sufficient information to individually tailor
C.S.’s IEPs and address his behavioral needs. ER122:12-24, 1644:9-1650:14.
C.S’s behavior interfered with his learning and the learning of other in
October 2010, with intensity increasing through that year. ER1176, 1256. In May
2011, the team determined C.S. needed a comprehensive behavioral assessment
beyond BSD’s staff’s capabilities— an FBA from an “ABA certified individual.”
ER1186, 1195, 606:17-607:5. After limited efforts over a two-week period, BSD
abandoned any attempt to implement the team’s decision. ER1251-52, 607:7-16.
Nor did BSD conduct a competent behavioral assessment. The October
2011 evaluation report includes a purported FBA conducted by Liva and Shad the
previous May.15 ER1255-56. But it fails to provide data essential for designing
effective behavioral interventions: it does not identify the function of each
behavior, lumps specific behaviors into categories without identifying discrete
antecedents and consequences, describes variables (setting, duration, intensity,
frequency) only vaguely or in ranges (e.g., intensity “increased during the year”),
and does not reference or analyze quantitative data. Id.; ER277:4-278:17, 279:3280:23; 1631:4-15, 1634:5-1635:14, 1641:1-20, 1647:21-1648:10.
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Five months later, the information was of little value. ER1340-41, 281:9-12,
1647:4-25.
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BSD claims it conducted another FBA in December 2012. ER1340-41,
2005:10-23, 2075:8-17. The document is similarly infirm. For example, it
purports to identify the function for one behavior, but “calm and entertaining
himself” is not one of only four functions recognized by ABA. ER290:2-7, 294:110; 288:8- 290:7, 291:8-14, 293:17-294:19, 1631:18-25, 1632:7-23, 1650:31652:18.
The inadequacy of these assessments is unsurprising given Schad and Liva’s
lack of training and experience regarding FBAs. See ER1340-41, 573:21-575:8,
596:12-17, ER699:1-10. Schad did not understand elementary principles of
behavior analysis, including the four functions of behavior or what a FERB is.
ER2070:7-2071:11, 2085:10-2086:5, 699:2-22, 233:14-234:2; 272:17-274:16;
275:3–14. Liva’s training was limited to two days of continuing education, and
she, too, could not identify the four functions of behavior. ER595:3-15, 596:12–17,
630:5-7. She prepared C.S.’s BIPs but did not know the function of the behaviors
she sought to modify and could not articulate how BSD staff implemented the
BIPs. ER627:25–630:7.
b. BSD Did Not Design or Implement Behavior Plans to
Enable C.S. to Make Appropriate Progress
BSD’s program for C.S. consisted of two documents BSD characterizes as
“behavior plans,” nearly identical in substance, differing only in format.
ER385:18-386:18, 576:3-12, 608:9-14. The first is dated April 20, 2012. ER130834

09. The second was attached to the October 2012 IEP. ER1336-37, 573:21–574:3,
574:24–575:8. The first plan was developed over eighteen months after BSD
acknowledged that C.S.’s behaviors were interfering with learning and over eleven
months after BSD’s first purported FBA was conducted in May 2011. ER1187,
1256.
Both plans were bound to, and predictably, did fail. Neither specifically
identified the target behaviors for improvement; with only slight variation in
wording, they categorically lumped behaviors together as “Inappropriate Verbal
and Physical Aggression.” ER1308, 1336; see Paris Sch. Dist. v. A.H., 2017 U.S.
Dist. LEXIS 50042, at*26-28 (W.D. Ark. Apr. 3, 2017) (lumping behaviors into
broad categories does not “inform [staff] how to handle [the student’s behavior]”
and is legally insufficient).
The plans did not identify the function of target behaviors. ER1308-09,
1336-37, 757:6-758:9. Thus, any FERBs identified were arbitrary. The plans were
not based on adequate behavioral assessment or data. Schad could not explain
what he relied on to develop the October BIP or why he chose the consequences
and replacement behaviors selected. ER2086:6-16. He admitted he did not collect
data on specific instances of C.S.’s behavior. 16 ER777:2–4. Liva’s behavioral

16

Although there was testimony Schad kept some data, Schad clarified that the

spreadsheets in Exhibit 22 at 13-16 [ER 1310-1312] and information in Exhibit 13
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programming for C.S. was based on her “hope[s],” not scientific data. ER602:23603:9. The plans were not practically implementable. Neither BIP specified
which consequences staff would use in response to specific behaviors. ER1309,
1337, 281:22-283:17, 375:12-377:8, 383:24-384:23, 312:10-316:11.
The plans were unresponsive to C.S.’s unique needs. For example, BSD
recognized C.S. was “currently below grade level in the area of written expression”
and “can not [sic] put [his ideas] into complete sentences.” ER1303. Yet, for a
“replacement behavior,” BSD required him to “journal his thoughts.” ER1308. It
is ludicrous to expect a student who cannot write complete sentences can change
his disability-related behavior by journaling.
BSD’s disregard for C.S.’s individual circumstances is evidenced in the
October 2011 IEP. By then, C.S.’s maladaptive behaviors occurred almost daily,
such that BSD removed C.S. from Liva’s class after he physically assaulted her.
ER1197-1222, 1253. Yet, BSD concluded that C.S.’s behaviors were not
impeding his learning or the learning of others. ER1260. Inexplicably, within the

[ER1197-1250] were all that existed. ER756:13- 22, 758:13-24, 607:22- 608:8,
655:8-656:15, 748:6-749:15, 759:3-5, 761:9-18. When asked about the frequency
and other aspects of C.S.’s behaviors, Liva and Schad could only provide estimates.
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same IEP, BSD proposed placing C.S. in a more restrictive environment “[d]ue to
behaviors that impeded [C.S.]’s learning and the learning of his peers.” ER1264.
BSD did not include any goals aimed at reducing aggressive behaviors in
this IEP. The only behavior related goal was that C.S. would “follow directions.”
The IEP did not identify services to assist C.S. in reaching this limited goal, as
required by 20 U.S.C. § 1414(d)(1)(i)(IV). ER1265.
In summary, BSD’s behavior programming for C.S. was woefully
inadequate. It was based on inadequate data; failed to identify specific targeted
behaviors; failed to provide specific strategies for changing each target behavior
and teaching FERBs; failed to collect adequate data to determine effectiveness; and
failed to adjust the plan when maladaptive behaviors persisted. Unsurprisingly,
C.S.’s behaviors did not improve. ER295:24-296:20, 387:20-388:11, 414:4-14.
c. C.S. Did Not Make Appropriate Progress
While a school is not required to guarantee progress, it “must aim” to do so.
Endrew F., 137 S. Ct. at 999. Subsequent evidence of progress or lack of progress
may shed light on the adequacy of the school’s IEP at the time it was developed,
even if it is not outcome determinative. Adams v. Oregon, 195 F.3d 1141, 1149 (9th
Cir. 1999).
It is undisputed that C.S.’s maladaptive and disruptive behaviors worsened
during the relevant two years. ER645:9-648:2, 674:12-16, 674:21- 677:13, 413:637

16. In February 2013, BSD reported C.S.’s behavior had become “more
aggressive, oppositional, and threatening at his school and the staff feel that he is a
danger to the staff, students and others,” prompting an attempt to involuntarily
commit him. ER1358.
C.S. is capable of making educational progress, but he cannot do so without
effectively addressing his behavioral needs. ER296:15-20. The record
overwhelmingly establishes BSD did not design or implement behavioral
interventions that were reasonably calculated to enable C.S. to make progress
appropriate in light of his circumstances. ER294:12-295:15, 295:24-296:20,
1644:9-18, 1645:1-14, 1647:21-1648:10, 1650:7-14, 1651:3-1655:19, 1675:11-15,
1679:24-1684:17, 1688:11-19, 1689:8-12, 1690:8-1692:16.
3.

The District Court Disregarded and Misapprehended C.S.’s
Behavioral Needs

The District Court demonstrated a fundamental misunderstanding of C.S.’s
behavior and disabilities. On the first day of trial, C.S.’s counsel sought leave to
excuse C.S. from attending the entire trial, except when he needed to testify.
Counsel presented a letter from C.S.’s psychiatrist explaining how C.S.’s
disabilities impact his behavior and ability to remain in the courtroom, and
recommending accommodations so C.S. could meaningfully participate without
disruption. ER973. The Court expressed its belief that C.S.’ behaviors were
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volitional choices, rather than manifestations of his disability. “Cody S. is not, in
this courtroom, to be accorded a free hand to act as he chooses to conduct
himself.” ER201:13-15 (Emphasis added). “I am not accepting on face that this
man has an unfettered capacity to act as he pleases, or as he might be permitted by
others to act . . . .” ER201:21-24.
The Court wholly failed to appreciate the importance of appropriate
behavior programming in analyzing whether C.S. received FAPE—viewing
behavior as unrelated to the IEP. The Court determined an FBA “is concerned
only with a child's behavior” and “is neither designed nor intended to be used for . .
. determining . . . the content of the child's IEP.” ER26. Characterizing behavioral
needs as unrelated to “the content of the child's IEP” evidences a fundamental
misunderstanding of a school district’s obligation to appropriately address
behavioral needs in order to deliver FAPE. The Court’s conclusion that BSD’s
behavior programing did not deny FAPE is clear error.
E.

Court’s Holding BSD Complied with IDEA’s Transition Services
Requirements Is Error
A core purpose of IDEA is preparing students for "further education,

employment, and independent living." 20 U.S.C. § 1400(d)(1)(A). In 2004,
Congress strengthened transition requirements to ensure students are prepared for
postsecondary education or employment. Carrie I. v. Dep’t of Educ., 869 F. Supp.
2d 1225, 1244 (D. Haw. 2012) (amendments emphasize transition “so …students
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leave the system ready to be full productive citizens”); see also 20 U.S.C. §
1400(c)(14). To effectuate this, Congress added requirements for age appropriate
transition assessments and postsecondary goals. Carrie I., 869 F. Supp. at 1244.
Given the centrality of transition planning, IDEA does not allow schools to
approach transition haphazardly. Schools must design and implement transition
services through a multi-step “results-oriented process.” 20 U.S.C. §§ 1401(34)
(emphasis added); accord id. at § 1414(d)(1)(A)(i)(VIII)(aa–bb).
IDEA defines transition services, in part, as:
a coordinated set of activities . . . designed to be within a resultsoriented process, that is focused on improving the [student’s]
academic and functional achievement . . . to facilitate movement from
school to post-school activities, . . .based upon the individual …
needs, taking into account the child’s strengths, preferences, and
interests.
20 U.S.C. § 1401(34). This coordinated set of activities includes “instruction,
related services, community experiences, the development of employment and
other post-school adult living objectives, and, when appropriate, the acquisition of
daily living skills and functional vocational evaluations.” Id.
For each IEP that will be in effect for a student age 16 or older, Section
1414(d)(1)(A)(VIII) imposes three distinct duties on schools: (1) conduct “age
appropriate transition assessments related to training, education, employment, and .
. . independent living skills;” (2) determine appropriate postsecondary goals “based
upon [those] age appropriate transition assessments” and design a transition plan
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reasonably calculated to aid the student in achieving those goals; and (3) actually
provide transition services. Id. (emphasis added).
Each step in transition planning depends upon compliance with the prior
step. BSD failed to comply with the foundational prerequisite of conducting age
appropriate transition assessments. Consequently, its entire transition planning
process was fatally flawed. This failure deprived C.S. of the opportunity for
“further education, employment, and independent living.” Id. at § 1400(d)(1)(A).
1.

BSD Failed to Conduct Age Appropriate Transition Assessments

Transition assessments must be conducted in four specific areas: training,
education, employment, and (where appropriate) independent living skills. 34
C.F.R. § 300.320(b). BSD identified C.S.’s need for independent living skills,
therefore it was required to assess C.S. in all four domains. Docs. 207-28 at 3, 20722 at 4, 207-6 at 3.
In a single paragraph, without analysis of IDEA’s assessment requirements,
the Court concluded “[BSD] conducted age-appropriate transition assessments.”
ER32. It recited three BSD assessments, each related to employment, and
disregarded the lack of assessments relating to C.S.’s training, education, and
independent living needs. Id.
All three employment-related assessments were based on self-reports from
C.S. about his interests and perceptions. ER32. Section 1401(34) explicitly
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requires transition services based on the student’s “needs,” not just interests or
preferences. The record is devoid of evidence that BSD conducted assessments of
C.S.’s skill deficits and strengths. BSD did not even conduct or obtain vocational
assessments required by C.S.’s IEPs. ER1177 (2010 IEP requiring a functional
vocational assessment); ER1262 (2011 IEP requiring administering the ASVAB)17
Even in assessing C.S.’s preferences, BSD utilized only C.S.’s self-reports.
ER32-34. Reliance on self-reports alone was especially inappropriate, given
C.S.’s severe, complex disabilities. The Court excused BSD’s lax approach to
transition because “the only feedback BSD received from C.S. at this time
regarding his desired postschool activities was that he did not ‘want to work or
have any idea what he might like to do.’” ER34. The Court and BSD relied on
the fact that—on the particular day C.S. was asked—he said he had no idea what
he might like to do. BSD offered no evidence that it further probed C.S.’
postsecondary “preferences and interests.” Thus, BSD could not develop a
transition program responsive to his “individual . . . needs. . . .” 20 U.S.C. §
1401(34)(B); see also S.G.W. v. Eugene Sch. Dist., 2017 U.S. Dist. LEXIS 37902,
at *18 (D. Or. Mar. 16, 2017) (“student interview, without more, is insufficient”);
cf. Gibson v. Forest Hills Local Sch. Dist. Bd. of Educ., 655 F. App'x 423, 437

17

The ASVAB refers to the Armed Services Vocational Aptitude Battery. It is
not a functional vocational assessment. ER465(30): 14-19.

42

(6th Cir. 2016) (informal interest assessments inadequate where for IEP team to
“draw conclusions about how [student] might want . . . future to look”).
In summary, BSD assessed only C.S.’s interests (not his needs and
strengths), in only one domain (employment), and used only one type of
assessment tool. Without age appropriate transition assessments in each domain,
any postsecondary goals “were likely inappropriate because they were made
without sufficient evaluative information.” Cf., Timothy O., 822 F.3d at 1124;
Hellgate, 541 F.3d at 1210; Amanda J., 267 F.3d at 894. BSD’s uncontroverted
failure to conduct statutorily required transition assessments is a substantial
procedural violation that denied C.S. FAPE. Id.
2.

BSD Failed to Develop Appropriate Measurable Postsecondary
Goals

C.S.’s IEP team did not use results from any of the very few transition
inventories conducted when developing postsecondary goals in C.S.’s IEPs,
contrary to IDEA’s explicit requirement. 20 U.S.C. § 1414(d)(1)(A)(i)(VIII)(aa).
There were no transition assessment results attached to any of the IEPs. ER1420,
1261, 1330, 1370.
Age appropriate transition assessment results should be included in the
transition IEP so the IEP team can develop responsive individualized transition
goals and services. Somberg v. Utica Cmty. Sch., 2016 U.S. Dist. LEXIS 41771,
at *14 (E.D. Mich. Mar. 30, 2016) (transition plan “woefully inadequate” where
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assessment and results omitted from IEP and “transition considerations . . . were
nothing more than a check box . . . with no thought or consideration given.”).
Without this critical information, the IEP team had no basis for developing
appropriate measurable postsecondary goals and designing “a coordinated set of
activities” within “a results-oriented process.”
The Court’s apparent satisfaction that the IEPs contained some words in a
section labeled “measurable postsecondary goals” misses the point. ER33. First,
BSD did not complete each element of the mandatory statutory process for
developing a transition IEP. It cannot satisfy IDEA’s mandate for substantively
adequate IEPs by simply including some postsecondary goals without adhering to
the prescriptive transition planning process for developing those goals. Endrew F.
made it clear that it would not have been difficult to determine “when educational
benefits are sufficient if we had just said that any educational benefit was enough.”
Endrew F., 137 S. Ct. at 998 (emphasis in original).
Second, “postsecondary goals” in C.S.’s IEPs were substantively inadequate.
There was no delineation between the goals and assessment results. ER465(4)465(5). They were not measurable or appropriate, or for that matter, postsecondary
goals at all. Rather, most were projections of adult services he might attain in the
future or statements deferring identification of postsecondary goals until after high
school. Some examples are, C.S. will:
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• determine which educational program/training will be right from him
[sic] within 3 months of graduation. ER1261.
• graduate from high school in may [sic] of 2013. [C.S.] will continue to
work with family outreach [sic] and stuart [sic] to continue to develop
skills necessary for life beyond school. ER1299.
The Court’s conclusion that BSD “developed appropriate measurable postsecondary goals for C.S. based on the formal and informal transition assessments”
is unsupported by the record or authority. ER33.
3.

BSD Failed to Provide Individualized Transition Services

Without measurable postsecondary goals, BSD’s IEP team could not
adequately plan for and provide individualized instruction, supports and services
C.S. needed for an effective transition from high school to adult living.
ER1708:23-1712:14.
BSD delivered some limited “transition” services, but these were primarily
group activities at Crossroads. ER562:8-16, 587:12-16, 1412. They were not based
on individualized assessments or appropriate postsecondary goals. ER465(13):414; 562:8-16, 1412-1416. BSD provided C.S. with one work experience: working
in the student store one day per week. But it did not start until his last year of high
school, well after that mandatory time for commencement of transition services.
Compare ER1261 with ER1331; see also ER416. It was not based on any
identified interests, strengths, or needs, and it was not linked to any postsecondary
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goal. In fact, it was contrary to C.S.’s desire to work in a quiet environment.
ER465(49):14-465(5):4, 465(6): 15-25, 243:22-73:2.
In sum, BSD wholly failed to adhere to statutorily mandated, basic elements
of transition planning for C.S. See Carrie I., 869 F. Supp. 2d at 1243 (critical
inquiry is “whether the IDEA's statutory and regulatory provisions were violated,
and whether the proper process was followed in making it determinations”)
(emphasis in original). BSD’s failure is a substantial procedural violation that
deprived C.S. of educational opportunity, including the opportunity to progress in
the very post-secondary outcomes Congress stressed in the 2004 amendments.
“The lack of [transition] assessments alone is enough to constitute a lost
educational opportunity.” Carrie I., 869 F. Supp. 2d at 1247. Without adequate
transition planning, C.S.’s IEPs were not minimally compliant. Therefore, by
definition, they were not reasonably calculated to enable him to make progress
reaching appropriate postsecondary goals or successfully transitioning from high
school to adult living. The Court’s conclusion that BSD complied with IDEA’s
transition requirements is legal error. Likewise, the HO’s holding that BSD failed
to provide appropriate transition services during the 2011-12 school year is correct,
and her holding that BSD provided transition services during the 2012-13 school
year is error. ER146-148, 156-158, 161, 163.
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F.

District Court Erroneously Concluded BSD Did Not Violate
McCarvel’s Parental Rights
1.

McCarvel Qualified under IDEA as C.S.’s Parent When C.S.
Turned Eighteen; McCarvel–Not Mahoney–Should Have Been
Appointed as C.S.’s Educational Decisionmaker

IDEA’s “elaborate set of . . . procedural safeguards” guarantees full parental
participation in “developing the child’s educational program and assessing its
effectiveness.” Burlington, 471 U.S. at 368 (citations omitted). Foster parents have
the same rights as natural parents. 20 U.S.C. § 1401(23)(A).
When C.S. reached the age of majority there were concerns about his ability
to make informed decisions about his educational program. ER1351. BSD was
required to appoint McCarvel—C.S.’s “parent”—as his educational decisionmaker.
20 U.S.C. § 1415(m)(2); ER1761:7-1762:7. But, in February 2013, the Montana
Second Judicial District Court, acting on BSD’s petition, appointed Mary Jo
Mahoney as “surrogate parent”18 for C.S., even though Mahoney had no
relationship with C.S. and had never met him. BSD acknowledged McCarvel was
C.S.’s foster parent at the time it sought Mahoney’s appointment and that
McCarvel was actively involved in C.S.’s education, always available for

18

BSD confused two provisions of IDEA. Surrogate parents are appointed for
minor children when the child’s parent is unavailable. Appointment of an
educational representative for an adult student is distinct. Compare 34 C.F.R. §§
300.519 and 300.520(b).
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meetings, and a strong advocate for C.S.19 McCarvel learned about the
appointment when he received notice of the February 27, 2013 IEP meeting.
ER903:8-18; 1362–1367; 1810:3-1813:3; 1969:2-1971:8; 1973:2-1974:4.
Following appeal, the Montana Supreme Court determined McCarvel was
C.S.’s lawful parent for purposes of the IDEA and that BSD had been required to
seek his appointment, not Mahoney’s. The Supreme Court reversed and remanded
with instructions to appoint McCarvel. ER1018-20. The Montana District Court
vacated Mahoney’s appointment and ordered the appointment of McCarvel as
C.S.’s parent/educational representative under IDEA, retroactive to February 22,
2013. ER1022–1032.
2.

The Montana Supreme Court’s Decision Is Entitled to Full Faith
and Credit and Is Binding Upon the U.S. District Court

28 U.S.C. § 1738 requires that authenticated records of state judicial
proceedings “shall have the same full faith and credit in every court within the
United States . . . as they have by law or usage in the courts of such State . . . from
which they are taken.” See also U.S. Const., Art. IV, § 1. Under § 1738, “the full
faith and credit obligation [regarding judgments] is exacting. A final judgment
rendered by a court of competent jurisdiction “qualifies for recognition throughout
the land” and has nationwide preclusive effect. Baker v. GMC, 522 U.S. 222, 233

19

Although Cannon changed her testimony and denied this in 2018, the record
was clear she had testified to this effect in 2014. ER 899:25-900:4.
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(1998). A final state appellate court’s ruling may be binding on a federal district
court, even where the state court decision is erroneous. Brother Records, Inc. v.
Jardine, 432 F.3d 939, 943 (9th Cir. 2005). “Federal district courts are courts of
limited, original jurisdiction with no power to sit as appellate tribunals over state
court or administrative proceedings.” Kirkpatrick v. Lenoir Cnty. Bd. of Educ., 216
F.3d 380, 387 (4th Cir. 2000) (IDEA action filed in federal district court is original
action, not appeal).
The District Court took judicial notice of the state court decision and orders.
ER974-75. The state court decision and orders are authenticated judicial records
under 28 U.S.C. § 1738, entitled to full faith and credit and preclusive effect before
the District Court. The Court was required to accept that Mahoney had no
authority and was improperly appointed ab initio and that McCarvel should have
been appointed instead. The Court erred by declining the Montana decision and
orders full faith and credit and concluding “McCarvel had no legal status as
surrogate parent for C.S.” ER 38.
3.

BSD’s Denial of McCarvel’s Parental Rights Was a Substantial
Procedural Violation that Denied FAPE

Under the Montana Courts’ determinations, McCarvel had authority “to
represent [C.S’s] educational interests” beginning February 22, 2013. 20 U.S.C. §
1415(m)(2). Under Montana law, BSD was required to obtain McCarvel’s written
consent to each of C.S’s annual IEPs thereafter. Admin. R. Mont. § 10.16.3505(2).
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McCarvel disputed the October 2012 IEP and did not consent. Mahoney approved
the IEP five days after her appointment. ER1376–1383.
BSD’s appointment of Mahoney was a substantial procedural violation that
significantly impeded McCarvel’s opportunity to participate in the IEP process,
and thus, deprived C.S. of FAPE. 20 U.S.C. § 1415(f)(3)(E)(ii); Doug C., 720 F.3d
1038, 1044 (9th Cir. 2013). The Court erred in concluding BSD provided FAPE
even though it excluded McCarvel (C.S.’s “parent” under IDEA) from C.S.’s IEP
formulation process is legal error.
II. CUMULATIVE ERRONEOUS EVIDENTIARY AND PROCEDURAL
RULINGS WARRANT REVERSAL
A.

District Court Wrongly Allowed Unlimited Supplementation of the
Record
1.

Standard of Review

IDEA permits submission of “additional evidence” before a district court. 20
U.S.C. § 1415(i)(2)(C); Ojai, 4 F.3d at 1473. The scope of “additional evidence”
is within the trial court’s discretion, but it must not allow “additional evidence” to
“change the character of the hearing from one of review to trial de novo.” Ojai, 4
F.3d. at 1473. The decision is reviewed for abuse of discretion. Miller v. Bd. of
Educ., 565 F.3d 1232, 1240 (10th Cir. 2009).
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2.

District Court Erred in Allowing Liva, Schad, and Cannon to
Repeat and Embellish Prior Testimony

IDEA disputes should be resolved as quickly as possible, as “delay in
resolving matters regarding the [child’s] education is extremely detrimental to his
development.” Livingston Sch. Dist. Nos. 4 & 1 v. Keenan, 82 F.3d 912 (9th Cir.
1996). IDEA does not contemplate a trial de novo in district court. Burlington v.
Dept. of Educ., 736 F.2d 773, 791 (1st Cir. 1984) (adopted in Ojai, 4 F.3d at 1473;
Ojai, 4 F.3d at 1473. “The source of the evidence generally will be the
administrative hearing record, with some supplementation at trial.” Burlington, 736
F.2d at 790.
Over C.S.’s repeated objections, the Court allowed Liva, Schad, and Cannon
to “to adopt and reaffirm in all respects” their administrative testimony and “testify
in greater detail” at the 2018 trial, even though their testimony was based entirely
on information they had obtained prior to June 2013. ER1058-61; 556-57, 577,
598, 568-59, 658-59, 668-69, 688-91, 816-18; See also Statement of Case and
Section I.C.4, supra. Although required to provide “solid justification” for
introducing additional testimony, BSD offered none. E.S. v. Independent Sch. Dist.
No. 196, 135 F.3d 566, 569 (8th Cir. 1998).
The Court justified changing the character of the hearing from one of review
to trial de novo because it determined the administrative record was inadequate.
See Section B.3. infra. By allowing BSD to introduce cumulative evidence and
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evidence it simply failed to introduce below, the Court unlawfully and unfairly
“render[ed] the administrative hearing a nullity and convert[ed] this proceeding
into a trial de novo.” Rodriguez v. Indep. Sch. Dist. of Boise City No. 1, 2013 U.S.
Dist. LEXIS 15585 (D. Idaho 2013).
The process imposed by the Court was unfair and prejudicial to C.S. It reset
the schedule several times to facilitate BSD’s presentation of unlimited additional
evidence. ER1149-54, 1079-82, 1086, 1101-02, 1145-46,1141-44, 1132-40, 69-70,
123-27. The Court’s disregard for Ojai unnecessarily delayed resolution,
exacerbating the harm to C.S. and reducing opportunities for effective
compensatory education. ER327-329, 1087.20 The District Court abused its
discretion.
B.

District Court Committed Reversible Error by Allowing Liva,
Schad, and Cannon to Testify as Experts and Giving Dr. Gentry’s
Testimony No Weight
1.

Standard of Review

The admission of expert testimony is reviewed for an abuse of discretion.
Estate of Barabin v. AstenJohnson, Inc., 740 F.3d 457, 460 (9th Cir. 2014)
2.

Liva, Schad, and Cannon Were Not Qualified Experts and Their
Opinion Testimony Was Not Reliable

20

But for the Court’s order to try this case anew, this litigation could have
ended in 2016 when C.S. requested Partial Judgment on the Record. ER1033-43.
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BSD identified Liva, Schad, and Cannon as experts. ER997-1010. C.S.
moved to bar their testimony because they were not qualified experts under Fed. R.
Evid. 702. ER982-96. The motion was erroneously denied. ER60-61.
Experts must be qualified by knowledge, skill, experience, training, or
education. Fed. R. Evid. 702; Hangarter v. Provident Life & Accident Ins. Co., 373
F.3d 998, 1017 (9th Cir. 2004) (may be qualified by practical experience and
knowledge in addition to academic training). The court has discretion to exclude
expert testimony, consistent with its role as gatekeeper tasked with determining the
reliability of such testimony. Kumho Tire Co., Ltd. v. Carmichael, 526 U.S. 137,
142 (1999); Daubert v. Merrell Dow Pharm., Inc., 509 U.S. 579, 597 (1993).
In IDEA cases, the analysis starts with the premise that “[m]ost [school]
staff . . . are not experts in special education.” I.L. v. Knox Cty. Bd. of Educ., 257 F.
Supp. 3d 946, 990 (E.D. Tenn. 2017), but see, I.D., 2005 U.S. Dist. LEXIS 48038,
at *3-8 (former educational staff may be considered experts if they have sufficient
experience and education).
None of BSD’s proffered experts were experts in special education or
psychology. ER594:7-12, 597:6-25, 693:13-694:1, 696:11-17, 819:12-820:2. Not
one has an advanced degree related to special education or has published academic
papers related to special education or psychology. ER597:7-25, 693:13-94:1,
696:11-17, 819:12-24. And Liva and Cannon had never given presentations to
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professional peers. ER597:6-16, 819:25-20:2. Cannon’s experience is narrow – her
only special education employment has been with BSD. ER819:14-20, 821:7-13.
BSD’s three witnesses regularly testified beyond their knowledge. Each
discussed behavior programming, yet none could articulate basic rudiments of
behavior science. See Section I.D.2., supra. Their opinions sometimes
contradicted Dr. Roche and Dr. Gentry’s expert opinions, but none are
psychologists or BCBAs and none had training in determining whether a student
has an SLDs. ER594:13-96:17, 694:2-11, 697:10-699:10; 976-78; 980-81.
Applying Daubert and Rule 702, Liva, Schad, and Cannon were not qualified
experts.
Additionally, their testimony was unreliable. The objective of the
gatekeeping requirement “is to ensure the reliability and relevancy of expert
testimony.” Kumho Tire Co., 526 U.S. at 152. Where the expert’s proposed
“testimony’s factual basis, data, principles, methods, or their application are called
sufficiently into question. . . . the trial judge must determine whether the testimony
has a ‘reliable basis in the knowledge and experience of [the relevant] discipline.’”
Id. at 149 (citation omitted); Daubert, 509 U.S. at 590 (Expert testimony cannot be
based on “subjective belief or unsupported speculation.”).
Each of BSD’s proffered experts admitted their opinions were not based on
any data, professional studies, principle or methodology. ER600:13-01:2, 708:11-
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709:19, 815:23-818:7. None could explain any basis or method for concluding
C.S.’s BIPs were appropriate. ER576:3-10, 600:11-03:9, 665:23-65:13, 762:1763:16. Schad acknowledged he was not competent to determine whether a student
meets criteria for SLD. ER698:2-22. All three opined on the ultimate question
whether C.S. received FAPE, based solely on subjective belief, without any
explanation of their basis for reaching that conclusion. ER583:1-18, 681:9-682:5,
708:11-709:1,773:7-775:3, 785:22-787:21, 893:14-20. The Court abused its
discretion by allowing their testimony as experts.
3.

District Court Erred in Determining Dr. Gentry Was Not a
Qualified Expert and Refusing to Give His Testimony Any Weight

The Court abused its discretion in according no weight to expert testimony
admitted at the due process hearing and disregarding entirely the findings and
conclusions of the HO.
Dr. Gentry provided expert testimony in the administrative proceeding,
which the HO allowed and gave weight. ER1568:14-24, 1573:16-1576:1; 110:12111:1. The District Court, however, determined Dr. Gentry was not a qualified
expert under Daubert and refused to give Dr. Gentry’s testimony any weight.
ER107-110.
When a district court reviews evidence presented at a due process hearing,
the court must apply the rules that bound the HO. Brandon H. ex rel. Richard H. v.
Kennewick Sch. Dist. No. 17, 82 F. Supp. 2d 1174, 1180 (E.D. Wash. 2000). “Were
55

the more stringent Federal Rules of Evidence applied instead, the . . . party
[proffering the evidence] could be penalized for something over which he had no
control.” Id. A reviewing court must apply Montana’s Rules of Evidence as
incorporated into IDEA due process hearings. Admin. R. Mont. § 10.16.3520(2).
Montana’s Rule 702 does not incorporate Daubert. It has two elements: the
“subject matter must be one that requires expert testimony” and “the particular
witness must be qualified as an expert to give an opinion in the particular area of
testimony.” Hulse v. State, Dep't of Justice, Motor Vehicle Div., 961 P.2d 75, 89
(Mont. 1998). These standards are to be “liberally construe[d]. . . so as to admit all
relevant expert testimony.” Id. at 93. The Court expressly acknowledged the
Federal Rules did not apply to the administrative proceeding, but then applied
those rules to that proceeding anyway. ER1572:9-17, 1573:1-6, 1574:17-21. The
Court also faulted Dr. Gentry for not preparing an expert report, but Montana rules
do not require one. ER106:8-22. Admin. R. Mont. § 10.16.3520(2); Mont. R. Civ.
P. 26(b)(4). The Court effectively penalized C.S. for complying with Montana
law. See State v. Bieber, 170 P.3d 444, 454 (Mont. 2007) (“Daubert factors apply
exclusively to novel scientific evidence.”).
Even under Daubert, Dr. Gentry is qualified. He is a clinical psychologist,
school psychologist, and BCBA-D, with substantial post-doctoral work experience.
He regularly presents to professional peers, including nationally, has published
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extensively regarding educational and behavioral needs of youth with ASD, and
has testified as an expert multiple times in IDEA due process hearings. ER1418,
1423-25, 1576:15-20, 1591:23-94:6. The Court incorrectly believed “he had not,
in his work experience, worked with school districts regarding so-called IEPs.”
ER106:8-22. By 2014, Dr. Gentry had been retained at least 100 times to perform
the functions of a school psychologist (conduct assessments, make
recommendations, and participate in evaluation and IEP team meetings).
ER1659:15-73:24. The Court’s conclusion that “this man is of extremely doubtful
qualifications” is meritless. ER107:22-23.
The Court also disregarded Dr. Gentry’s expert testimony because he had
not formally tested or interviewed C.S. and had not conducted new research in
preparation for his opinions. ER106:19-07:3. He had, however, observed C.S. in a
variety of settings and spoken with C.S., McCarvel, and day program staff.
ER1578:24-1579:25, 1580:20-1582:25. Nevertheless, under both Federal and
Montana Rule 703, Dr. Gentry was not required to conduct formal tests or
interviews with C.S. to render reliable opinions. Neither rule requires an expert to
personally observe the facts or compile the data upon which his testimony is based.
M. R. Civ. P. 703; Fed. R. Evid. 703.
In IDEA proceedings particularly, opinions based on a review of the
student’s records “can be an appropriate and reliable form of expert evidence.” Bell
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v. Bd. of Educ. of Albuquerque Pub. Schs., 2008 U.S. Dist. LEXIS 108748, at
**64-65 (D.N.M. Nov. 28, 2008). IDEA disputes center on what is—or, in this
case, what is not—documented in the student’s records. Union Sch. Dist. v. Smith,
15 F.3d 1519, 1526 (9th Cir. 1994). Expert testimony based on a records review is
reliable and admissible even under the more stringent Daubert standard. United
States v. Vallejo, 237 F. 3d 1008, 1021 (9th Cir. 2001), citing Daubert, 509 U.S. at
592. As in Bell, Dr. Gentry “applied his expertise in special education to a static,
discrete, undisputed set of documentary facts.” Id. at *23. ER1568:3-77:16,
1595:24-96:25. He was duly qualified as an expert even under the more stringent
federal standard and his methods were reliable. Vallejo, 237 F.3d at 1021.
Finally, the Court appeared concerned Dr. Gentry might be biased because
he has testified only on behalf of students. ER106:8-22. Dr. Gentry’s longstanding
history of being retained by schools demonstrates this concern is unfounded.
ER1570:14-71:4.21
The Court’s abuse of discretion was gravely prejudicial to C.S. Applying
Federal Rule 702 retroactively, the Court gave Dr. Gentry’s testimony no weight
and removed the testimony “out of the mix as a basis for the hearing officer’s

21

By contrast, the Court gave Cannon’s testimony full weight despite her
admission of bias for BSD. ER819:14-20, 821:7-13.
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conclusions and order.” ER110:12-18. As a result, the Court disregarded the HO’s
findings that BSD deprived C.S. of FAPE.
C.

Court’s Refusal to Admit, and Allow Cross Examination Using,
Impeachment Evidence Was Error
1.

Standard of Review

A district court’s decision to admit impeachment evidence is reviewed for an
abuse of discretion. United States v. Morgan, 376 F.3d 1002, 1006 (9th Cir. 2004).
2.

Court’s Refusal to Allow Use of Impeachment Evidence Was an
Abuse of Discretion

“Any party, including the party that called the witness, may attack the
witness’s credibility.” F. R. Evid. 607. This may be through witnesses or
documents. Baker v. D.A.R.A. II, Inc., 2008 U.S. Dist. LEXIS 126289, at *29 (D.
Ariz. Aug. 13, 2008).
Throughout trial, the Court prohibited C.S. from attacking the credibility of
BSD’s witnesses through impeachment evidence. When C.S. sought to admit a
letter disproving Liva’s testimony that no one on C.S.’s IEP team ever criticized
C.S.’s IEPs, the Court refused admission and prohibited counsel from asking any
questions about the letter because it was not admitted.22 ER614:6-15:6, 1272. The

22

Although the Court later admitted the exhibit, the opportunity for crossexamination using the impeachment evidence was lost. ER918:3-19:19.
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Court erroneously stated the letter’s purpose “doesn’t make any difference” and it
is “inappropriate to attempt to” use the evidence for any purpose. ER614:12-15:6.
The Court also erred by refusing to admit Exhibit 20-B for impeachment.23
ER1292-95. Exhibit 20-B proved Cannon’s testimony that she had no knowledge
of Dr. Velin’s 2012 evaluation until the week of the court hearing was false.24
ER843:16-18, 846:13-52:4, 1268-71. Again, confusing impeachment evidence
with hearsay, the Court admonished counsel for not calling the author to testify,
then ignored counsel’s multiple statements that the declarant was deceased.
ER848:22-49:4, 849:6-25.
The District Court’s refusal to allow counsel to impeach witnesses
undermined C.S.’s case and was an abuse of discretion.25

D.

District Court Erred in Refusing to Admit Medical Records

23

Although the exhibit was admitted by the HO, the Court required the parties
to seek re-admission of exhibits at the 2018 hearing. ER953-964.
24

C.S. gave notice of Dr. Velin’s evaluation multiple times, as a proposed
exhibit for the 2014 hearing, in Initial Disclosures, and in expert reports provided
to BSD. ER179-86.
25

The Court disrupted C.S.’s witness examinations in other ways as well.
When C.S. elicited expert testimony about the inadequacy of BSD’s evaluations,
the Court admonished that having “one expert criticizing another expert” is “not an
appropriate determination-of-truth process” and cautioned counsel not to elicit
testimony criticizing BSD documents. ER252:12-55:7, 291:11-93:11.
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The Court abused its discretion by refusing Exhibits 107 and 108,
neuropsychological evaluation reports by Dr. Roche. ER1509-20, 1521-66. Dr.
Roche conducted the evaluations based on a referral from C.S.’s treating physician
to determine C.S.’s “neurocognitive, behavioral and emotional strengths and
weaknesses and for diagnostic clarification to direct his medical treatment plan.”
They were prepared for C.S. “to be able to receive services.” ER238:10-39:7. Dr.
Roche explained evaluation reports are standard procedure, regardless of litigation.
ER238:10-39:7. A neuropsychological evaluation for diagnostic or treatment
purposes is admissible under Fed. R. Evid. 803(4). The Court erroneously denied
their admission. ER239:12-40:22.
E.

District Court’s Cumulative Errors Warrant Reversal

Ultimately, any of the above errors warrant reversal. Cumulatively, they
compel it. Even where individual evidentiary rulings are considered harmless
error, “the Court must determine whether the cumulative effect of harmless errors
was enough to prejudice a party’s substantial rights.” Henry v. Lehman Commer.
Paper, Inc., 471 F.3d 977, 1000 (9th Cir. 2006). Because a reviewing court
reaches its decision in light of the “evidence as a whole, it makes no sense to try to
analyze errors in artificial isolation, when deciding whether they were harmless.”
Beck v. Haik, 377 F.3d 624, 644-45 (6th Cir. 2004). To constitute a cumulative
error, there must be two or more actual errors, and it does not apply to the
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cumulative effect of non-errors. Greig v. Botros, 525 F. App'x 781, 795 (10th Cir.
2013). The cumulative effect of the Court’s errors supports reversal.
III.

COMPENSATORY EDUCATION
A.

C.S. Is Entitled to Compensatory Education
C.S. seeks compensatory education under the court’s authority to “grant

such relief as [it] determines appropriate.” 20 U.S.C. § 1415(i)(2)(C)(iii); see e.g.
Florence Cty Sch. Dist. Four v. Carter, 510 U.S. 7, 16 (1993) (court enjoys “broad
discretion” in fashioning appropriate relief for denial of FAPE); Park v. Anaheim
Union High, 464 F.3d 1025, 1033-34 (9th Cir. 2006) (awarding compensatory
education in the form of staff training).
This Court may “use its equitable powers to help bring [C.S.] to the point he
would have been, had he received FAPE all along.” R.P. v. Prescott Unified Sch.
Dist., 631 F.3d 1117, 1126 (9th Cir. 2011). There is no requirement “to provide a
day-for-day compensation for time missed.” Park, 464 F.3d at 1033-34. Where
there has been regression or where a student has learned counterproductive habits,
the compensatory education may exceed the actual time during which FAPE was
denied. Reid ex rel. Reid v. District of Columbia, 401 F.3d 516, 524 (2005), cited
with approval in R.P., 631 F.3d at 1125.
Because it has been over six years since C.S. has received any education, he
needs more intensive compensatory education for a greater duration of time than
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that which the HO ordered in 2014. Considering his age, stage of brain
development, and lack of foundational skills due to the denial of FAPE, he needs
compensatory education consistent with the remedial plan submitted to the District
Court in this proceeding. ER965-972, 465(64):20-465(67):11, 324:6-325:2, 327:5329:25-330:11, 332:17-22.
C.S.’s age (25) and his completion of high school six years ago does not
preclude a compensatory education award. A student has a right to a remedy for
FAPE denied during his IDEA eligibility, even if he later becomes ineligible. See
e.g. Zobrest v. Catalina Foothills Sch. Dist., 509 U.S. 1, 4 n.3 (1993) (claim not
barred after graduation). C.S.’s request that BSD create a fund so that C.S. may
secure compensatory education services from entities other than BSD is an
appropriate remedy. Ferren C. v. Sch. Dist. of Philadelphia, 612 F.3d 712, 715, 18, 720 (3rd Cir. 2010) (trust fund exceeding $200,000 established to provide
compensatory education for 3 years beyond student’s statutory age eligibility),
cited with approval in R.P., 631 F.3d at 1126.
Compensatory education may be provided by entities other than the school
that failed to provide FAPE. See e.g. D.F. v. Collingswood Borough Bd. of Educ.,
694 F.3d 488, 497 (3d Cir. 2012) (compensatory education claim not mooted by
student’s out-of-state move); Neshaminy Sch. Dist. v. Karla B., 1997 U.S. Dist.
LEXIS 3849, at *17 (E.D. Pa. Mar. 20, 1997) (same); cf. Carter, 510 U.S. at 13
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(reimbursement for private placement available even where private provider did
not meet state standards).
Compensatory education is available for procedural violations that amount
to a denial of FAPE, regardless of whether there is a substantive FAPE violation.
M.S. v. Lake Elsinore Unified Sch. Dist., 2015 U.S. Dist. LEXIS 97088, at *34
(C.D. Cal. July 24, 2015) (compensatory education awarded where district failed to
assess Student in areas of need and impeded parents' right to participate in IEP).
The HO ordered compensatory education for the FAPE denial for the 201112 year. ER129-172. The HO relied on the generally accepted principles of
compensatory education in this circuit and around the country. However,
circumstances for C.S. have changed since 2014, as described above.
By the time this Court renders a decision, 6 years or more will have elapsed
since the HO ordered compensatory education. For that reason, C.S. requests that
this Court order BSD to provide compensatory education as outlined in C.S.’s
remedial proposal, without further proceedings. ER965-972. If, however, this
Court determines further proceedings are necessary to determine the appropriate
remedy, C.S. respectfully asks the Court to order BSD to provide funding for the
age appropriate transition assessments and functional behavior assessment ordered
by the HO pending a remedy hearing. ER170.
B. The District Court’s Conclusions Are Clearly Erroneous
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The Court mistakenly emphasized C.S.’s wish to graduate and not return to
school. It pointed to that fact that C.S. was no longer a minor and had not been
determined to be incompetent. These facts are irrelevant regarding the entitlement
to compensatory education.
The Court emphasized in its analysis C.S.’s lack of desire for additional
education and concluded that it was “without either the power or the prerogative to
order a 24-year-old adult to be subjected to, to attend, or to participate in an offered
and available compensatory education program against his will.” ER 17. These
facts are irrelevant. C.S. seeks an order requiring BSD to provide compensatory
education. He does not seek an injunction forcing him to do anything. C.S. proved
his case and is entitled to judgment in his favor for all relief requested, regardless
of whether or not he intends to or does execute judgment.
CONCLUSION
For the foregoing reasons, C.S. respectfully requests that this Court reverse
the District Court decision and enter an order requiring BSD to provide the
compensatory education requested, declare C.S. the prevailing party, and award
reasonable attorneys’ fees and costs pursuant to 20 U.S.C. § §1415(i)(3).
STATEMENT OF RELATED CASES
C.S. is not aware of any related cases.
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ORAL ARGUMENT REQUEST
C.S. respectfully requests oral argument and submits it may be useful for the
Court. Special education law is complex and the record in this matter is lengthy.
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Federal Constitution
USCS Const. Art. IV, § 1
Full Faith and Credit shall be given in each State to the public Acts, Records, and judicial
Proceedings of every other State. And the Congress may by general Laws prescribe the
Manner in which such Acts, Records and Proceedings shall be proved, and the Effect
thereof.

State Constitutions
Mont. Const. Art. VII
Section 1.

Judicial power. The judicial power of the state is vested in one supreme

court, district courts, justice courts, and such other courts as may be provided by law.
Section 2.

Supreme court jurisdiction. (1) The supreme court has appellate jurisdiction

and may issue, hear, and determine writs appropriate thereto. It has original jurisdiction
to issue, hear, and determine writs of habeas corpus and such other writs as may be
provided by law.
(2)

It has general supervisory control over all other courts.

(3)

It may make rules governing appellate procedure, practice and procedure for all

other courts, admission to the bar and the conduct of its members. Rules of procedure
shall be subject to disapproval by the legislature in either of the two sessions following
promulgation.
(4)

Supreme court process shall extend to all parts of the state.
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Federal Statutes
28 U.S.C. § 1291
Final decisions of district courts.
The courts of appeals (other than the United States Court of Appeals for the Federal
Circuit) shall have jurisdiction of appeals from all final decisions of the district courts of
the United States, the United States District Court for the District of the Canal Zone, the
District Court of Guam, and the District Court of the Virgin Islands, except where a
direct review may be had in the Supreme Court. The jurisdiction of the United States
Court of Appeals for the Federal Circuit shall be limited to the jurisdiction described in
sections 1292(c) and (d) and 1295 of this title [28 USCS §§ 1292(c) and (d) and 1295].

28 U.S.C. § 1738
State and Territorial statutes and judicial proceedings; full faith and credit.
The Acts of legislature of any State, Territory, or Possession of the United States, or
copies thereof, shall be authenticated by affixing the seal of such State, Territory or
Possession thereto.
The records and judicial proceedings of any court of any such State, Territory or
Possession, or copies thereof, shall be proved or admitted in other courts within the
United States and its Territories and Possessions by the attestation of the clerk and seal of
the court annexed, if a seal exists, together with a certificate of a judge of the court that
the said attestation is in proper form.
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Such Acts, records and judicial proceedings or copies thereof, so authenticated, shall
have the same full faith and credit in every court within the United States and its
Territories and Possessions as they have by law or usage in the courts of such State,
Territory or Possession from which they are taken.

28 U.S.C. § 2107
Time for appeal to court of appeals.
(a) Except as otherwise provided in this section, no appeal shall bring any judgment,
order or decree in an action, suit or proceeding of a civil nature before a court of appeals
for review unless notice of appeal is filed, within thirty days after the entry of such
judgment, order or decree.
(b) In any such action, suit, or proceeding, the time as to all parties shall be 60 days from
such entry if one of the parties is—
(1) the United States;
(2) a United States agency;
(3) a United States officer or employee sued in an official capacity; or
(4) a current or former United States officer or employee sued in an individual
capacity for an act or omission occurring in connection with duties performed on
behalf of the United States, including all instances in which the United States
represents that officer or employee when the judgment, order, or decree is entered or
files the appeal for that officer or employee.
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(c) The district court may, upon motion filed not later than 30 days after the expiration of
the time otherwise set for bringing appeal, extend the time for appeal upon a showing of
excusable neglect or good cause. In addition, if the district court finds—
(1) that a party entitled to notice of the entry of a judgment or order did not receive
such notice from the clerk or any party within 21 days of its entry, and
(2) that no party would be prejudiced,
the district court may, upon motion filed within 180 days after entry of the judgment or
order or within 14 days after receipt of such notice, whichever is earlier, reopen the time
for appeal for a period of 14 days from the date of entry of the order reopening the time
for appeal.
(d) This section shall not apply to bankruptcy matters or other proceedings under Title
11.

20 U.S.C. § 1400
Short title; findings; purposes.
(a) Short title. This title [20 USCS §§ 1400 et seq.] may be cited as the “Individuals
with Disabilities Education Act”.
(b) [Omitted]
(c) Findings. Congress finds the following:
(1) Disability is a natural part of the human experience and in no way diminishes the
right of individuals to participate in or contribute to society. Improving educational
results for children with disabilities is an essential element of our national policy of
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ensuring equality of opportunity, full participation, independent living, and economic
self-sufficiency for individuals with disabilities.
(2) Before the date of enactment of the Education for All Handicapped Children Act
of 1975 (Public Law 94-142) [enacted Nov. 29, 1975], the educational needs of
millions of children with disabilities were not being fully met because—
(A) the children did not receive appropriate educational services;
(B) the children were excluded entirely from the public school system and from
being educated with their peers;
(C) undiagnosed disabilities prevented the children from having a successful
educational experience; or
(D) a lack of adequate resources within the public school system forced families
to find services outside the public school system.
(3) Since the enactment and implementation of the Education for All Handicapped
Children Act of 1975 [enacted Nov. 29, 1975], this title [20 USCS §§ 1400 et seq.]
has been successful in ensuring children with disabilities and the families of such
children access to a free appropriate public education and in improving educational
results for children with disabilities.
(4) However, the implementation of this title [20 USCS §§ 1400 et seq.] has been
impeded by low expectations, and an insufficient focus on applying replicable
research on proven methods of teaching and learning for children with disabilities.
(5) Almost 30 years of research and experience has demonstrated that the education
of children with disabilities can be made more effective by—
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(A) having high expectations for such children and ensuring their access to the
general education curriculum in the regular classroom, to the maximum extent
possible, in order to—
(i) meet developmental goals and, to the maximum extent possible, the
challenging expectations that have been established for all children; and
(ii) be prepared to lead productive and independent adult lives, to the
maximum extent possible;
(B) strengthening the role and responsibility of parents and ensuring that families
of such children have meaningful opportunities to participate in the education of
their children at school and at home;
(C) coordinating this title [20 USCS §§ 1400 et seq.] with other local,
educational service agency, State, and Federal school improvement efforts,
including improvement efforts under the Elementary and Secondary Education
Act of 1965, in order to ensure that such children benefit from such efforts and
that special education can become a service for such children rather than a place
where such children are sent;
(D) providing appropriate special education and related services, and aids and
supports in the regular classroom, to such children, whenever appropriate;
(E) supporting high-quality, intensive preservice preparation and professional
development for all personnel who work with children with disabilities in order to
ensure that such personnel have the skills and knowledge necessary to improve
the academic achievement and functional performance of children with
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disabilities, including the use of scientifically based instructional practices, to the
maximum extent possible;
(F) providing incentives for whole-school approaches, scientifically based early
reading programs, positive behavioral interventions and supports, and early
intervening services to reduce the need to label children as disabled in order to
address the learning and behavioral needs of such children;
(G) focusing resources on teaching and learning while reducing paperwork and
requirements that do not assist in improving educational results; and
(H) supporting the development and use of technology, including assistive
technology devices and assistive technology services, to maximize accessibility
for children with disabilities.
(6) While States, local educational agencies, and educational service agencies are
primarily responsible for providing an education for all children with disabilities, it is
in the national interest that the Federal Government have a supporting role in
assisting State and local efforts to educate children with disabilities in order to
improve results for such children and to ensure equal protection of the law.
(7) A more equitable allocation of resources is essential for the Federal Government
to meet its responsibility to provide an equal educational opportunity for all
individuals.
(8) Parents and schools should be given expanded opportunities to resolve their
disagreements in positive and constructive ways.
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(9) Teachers, schools, local educational agencies, and States should be relieved of
irrelevant and unnecessary paperwork burdens that do not lead to improved
educational outcomes.
(10)
(A) The Federal Government must be responsive to the growing needs of an
increasingly diverse society.
(B) America’s ethnic profile is rapidly changing. In 2000, 1 of every 3 persons in
the United States was a member of a minority group or was limited English
proficient.
(C) Minority children comprise an increasing percentage of public school
students.
(D) With such changing demographics, recruitment efforts for special education
personnel should focus on increasing the participation of minorities in the
teaching profession in order to provide appropriate role models with sufficient
knowledge to address the special education needs of these students.
(11)
(A) The limited English proficient population is the fastest growing in our
Nation, and the growth is occurring in many parts of our Nation.
(B) Studies have documented apparent discrepancies in the levels of referral and
placement of limited English proficient children in special education.
(C) Such discrepancies pose a special challenge for special education in the
referral of, assessment of, and provision of services for, our Nation’s students
from non-English language backgrounds.
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(12)
(A) Greater efforts are needed to prevent the intensification of problems
connected with mislabeling and high dropout rates among minority children with
disabilities.
(B) More minority children continue to be served in special education than would
be expected from the percentage of minority students in the general school
population.
(C) African-American children are identified as having intellectual disabilities
and emotional disturbance at rates greater than their White counterparts.
(D) In the 1998–1999 school year, African-American children represented just
14.8 percent of the population aged 6 through 21, but comprised 20.2 percent of
all children with disabilities.
(E) Studies have found that schools with predominately White students and
teachers have placed disproportionately high numbers of their minority students
into special education.
(13)
(A) As the number of minority students in special education increases, the
number of minority teachers and related services personnel produced in colleges
and universities continues to decrease.
(B) The opportunity for full participation by minority individuals, minority
organizations, and Historically Black Colleges and Universities in awards for
grants and contracts, boards of organizations receiving assistance under this title
[20 USCS §§ 1400 et seq.], peer review panels, and training of professionals in
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the area of special education is essential to obtain greater success in the education
of minority children with disabilities.
(14) As the graduation rates for children with disabilities continue to climb,
providing effective transition services to promote successful post-school employment
or education is an important measure of accountability for children with disabilities.
(d) Purposes. The purposes of this title [20 USCS §§ 1400 et seq.] are—
(1)
(A) to ensure that all children with disabilities have available to them a free
appropriate public education that emphasizes special education and related
services designed to meet their unique needs and prepare them for further
education, employment, and independent living;
(B) to ensure that the rights of children with disabilities and parents of such
children are protected; and
(C) to assist States, localities, educational service agencies, and Federal agencies
to provide for the education of all children with disabilities;
(2) to assist States in the implementation of a statewide, comprehensive, coordinated,
multidisciplinary, interagency system of early intervention services for infants and
toddlers with disabilities and their families;
(3) to ensure that educators and parents have the necessary tools to improve
educational results for children with disabilities by supporting system improvement
activities; coordinated research and personnel preparation; coordinated technical
assistance, dissemination, and support; and technology development and media
services; and
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(4) to assess, and ensure the effectiveness of, efforts to educate children with
disabilities.

20 U.S.C. § 1401
Definitions.
Except as otherwise provided, in this title [20 USCS §§ 1400 et seq.]:
(1) Assistive technology device.
(A) In general. The term “assistive technology device” means any item, piece of
equipment, or product system, whether acquired commercially off the shelf,
modified, or customized, that is used to increase, maintain, or improve functional
capabilities of a child with a disability.
(B) Exception. The term does not include a medical device that is surgically
implanted, or the replacement of such device.
(2) Assistive technology service. The term “assistive technology service” means any
service that directly assists a child with a disability in the selection, acquisition, or use
of an assistive technology device. Such term includes—
(A) the evaluation of the needs of such child, including a functional evaluation of
the child in the child’s customary environment;
(B) purchasing, leasing, or otherwise providing for the acquisition of assistive
technology devices by such child;
(C) selecting, designing, fitting, customizing, adapting, applying, maintaining,
repairing, or replacing assistive technology devices;
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(D) coordinating and using other therapies, interventions, or services with
assistive technology devices, such as those associated with existing education and
rehabilitation plans and programs;
(E) training or technical assistance for such child, or, where appropriate, the
family of such child; and
(F) training or technical assistance for professionals (including individuals
providing education and rehabilitation services), employers, or other individuals
who provide services to, employ, or are otherwise substantially involved in the
major life functions of such child.
(3) Child with a disability.
(A) In general. The term “child with a disability” means a child—
(i) with intellectual disabilities, hearing impairments (including deafness),
speech or language impairments, visual impairments (including blindness),
serious emotional disturbance (referred to in this title [20 USCS §§ 1400 et
seq.] as “emotional disturbance”), orthopedic impairments, autism, traumatic
brain injury, other health impairments, or specific learning disabilities; and
(ii) who, by reason thereof, needs special education and related services.
(B) Child aged 3 through 9. The term “child with a disability” for a child aged 3
through 9 (or any subset of that age range, including ages 3 through 5), may, at
the discretion of the State and the local educational agency, include a child—
(i) experiencing developmental delays, as defined by the State and as
measured by appropriate diagnostic instruments and procedures, in 1 or more
of the following areas: physical development; cognitive development;
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communication development; social or emotional development; or adaptive
development; and
(ii) who, by reason thereof, needs special education and related services.
(4) [Deleted]
(5) Educational service agency. The term “educational service agency”—
(A) means a regional public multiservice agency—
(i) authorized by State law to develop, manage, and provide services or
programs to local educational agencies; and
(ii) recognized as an administrative agency for purposes of the provision of
special education and related services provided within public elementary
schools and secondary schools of the State; and
(B) includes any other public institution or agency having administrative control
and direction over a public elementary school or secondary school.
(6) Elementary school. The term “elementary school” means a nonprofit institutional
day or residential school, including a public elementary charter school, that provides
elementary education, as determined under State law.
(7) Equipment. The term “equipment” includes—
(A) machinery, utilities, and built-in equipment, and any necessary enclosures or
structures to house such machinery, utilities, or equipment; and
(B) all other items necessary for the functioning of a particular facility as a
facility for the provision of educational services, including items such as
instructional equipment and necessary furniture; printed, published, and audiovisual instructional materials; telecommunications, sensory, and other
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technological aids and devices; and books, periodicals, documents, and other
related materials.
(8) Excess costs. The term “excess costs” means those costs that are in excess of the
average annual per-student expenditure in a local educational agency during the
preceding school year for an elementary school or secondary school student, as may
be appropriate, and which shall be computed after deducting—
(A) amounts received—
(i) under part B [20 USCS §§ 1411 et seq.];
(ii) under part A of title I of the Elementary and Secondary Education Act of
1965 [20 USCS §§ 6311 et seq.]; and
(iii) under part A of title III of that Act [20 USCS §§ 6811 et seq.]; and
(B) any State or local funds expended for programs that would qualify for
assistance under any of those parts.
(9) Free appropriate public education. The term “free appropriate public education”
means special education and related services that—
(A) have been provided at public expense, under public supervision and
direction, and without charge;
(B) meet the standards of the State educational agency;
(C) include an appropriate preschool, elementary school, or secondary school
education in the State involved; and
(D) are provided in conformity with the individualized education program
required under section 614(d) [20 USCS § 1414(d)].
(10) [Deleted]

85

(11) Homeless children. The term “homeless children” has the meaning given the
term “homeless children and youths” in section 725 of the McKinney-Vento
Homeless Assistance Act (42 U.S.C. 11434a).
(12) Indian. The term “Indian” means an individual who is a member of an Indian
tribe.
(13) Indian tribe. The term “Indian tribe” means any Federal or State Indian tribe,
band, rancheria, pueblo, colony, or community, including any Alaska Native village
or regional village corporation (as defined in or established under the Alaska Native
Claims Settlement Act (43 U.S.C. 1601 et seq.)).
(14) Individualized education program; IEP. The term “individualized education
program” or “IEP” means a written statement for each child with a disability that is
developed, reviewed, and revised in accordance with section 614(d) [20 USCS §
1414(d)].
(15) Individualized family service plan. The term “individualized family service
plan” has the meaning given the term in section 636 [20 USCS § 1436].
(16) Infant or toddler with a disability. The term “infant or toddler with a disability”
has the meaning given the term in section 632 [20 USCS § 1432].
(17) Institution of higher education. The term “institution of higher education”—
(A) has the meaning given the term in section 101 of the Higher Education Act of
1965 [20 USCS § 1001]; and
(B) also includes any college or university receiving funding from the Secretary
of the Interior under the Tribally Controlled Colleges and Universities Assistance
Act of 1978.
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(18) Limited English proficient. The term “limited English proficient” has the
meaning given the term “English learner” in section 8101 of the Elementary and
Secondary Education Act of 1965 [20 USCS § 7801].
(19) Local educational agency.
(A) In general. The term “local educational agency” means a public board of
education or other public authority legally constituted within a State for either
administrative control or direction of, or to perform a service function for, public
elementary schools or secondary schools in a city, county, township, school
district, or other political subdivision of a State, or for such combination of school
districts or counties as are recognized in a State as an administrative agency for its
public elementary schools or secondary schools.
(B) Educational service agencies and other public institutions or agencies. The
term includes—
(i) an educational service agency; and
(ii) any other public institution or agency having administrative control and
direction of a public elementary school or secondary school.
(C) BIA funded schools. The term includes an elementary school or secondary
school funded by the Bureau of Indian Affairs, but only to the extent that such
inclusion makes the school eligible for programs for which specific eligibility is
not provided to the school in another provision of law and the school does not
have a student population that is smaller than the student population of the local
educational agency receiving assistance under this title [20 USCS §§ 1400 et seq.]
with the smallest student population, except that the school shall not be subject to
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the jurisdiction of any State educational agency other than the Bureau of Indian
Affairs.
(20) Native language. The term “native language”, when used with respect to an
individual who is limited English proficient, means the language normally used by
the individual or, in the case of a child, the language normally used by the parents of
the child.
(21) Nonprofit. The term “nonprofit”, as applied to a school, agency, organization, or
institution, means a school, agency, organization, or institution owned and operated
by 1 or more nonprofit corporations or associations no part of the net earnings of
which inures, or may lawfully inure, to the benefit of any private shareholder or
individual.
(22) Outlying area. The term “outlying area” means the United States Virgin Islands,
Guam, American Samoa, and the Commonwealth of the Northern Mariana Islands.
(23) Parent. The term “parent” means—
(A) a natural, adoptive, or foster parent of a child (unless a foster parent is
prohibited by State law from serving as a parent);
(B) a guardian (but not the State if the child is a ward of the State);
(C) an individual acting in the place of a natural or adoptive parent (including a
grandparent, stepparent, or other relative) with whom the child lives, or an
individual who is legally responsible for the child’s welfare; or
(D) except as used in sections 615(b)(2) and 639(a)(5) [20 USCS §§ 1415(b)(2)
and 1439(a)(5)], an individual assigned under either of those sections to be a
surrogate parent.
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(24) Parent organization. The term “parent organization” has the meaning given the
term in section 671(g) [20 USCS § 1471(g)].
(25) Parent training and information center. The term “parent training and
information center” means a center assisted under section 671 or 672 [20 USCS §
1471 or 1472].
(26) Related services.
(A) In general. The term “related services” means transportation, and such
developmental, corrective, and other supportive services (including speechlanguage pathology and audiology services, interpreting services, psychological
services, physical and occupational therapy, recreation, including therapeutic
recreation, social work services, school nurse services designed to enable a child
with a disability to receive a free appropriate public education as described in the
individualized education program of the child, counseling services, including
rehabilitation counseling, orientation and mobility services, and medical services,
except that such medical services shall be for diagnostic and evaluation purposes
only) as may be required to assist a child with a disability to benefit from special
education, and includes the early identification and assessment of disabling
conditions in children.
(B) Exception. The term does not include a medical device that is surgically
implanted, or the replacement of such device.
(27) Secondary school. The term “secondary school” means a nonprofit institutional
day or residential school, including a public secondary charter school, that provides
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secondary education, as determined under State law, except that it does not include
any education beyond grade 12.
(28) Secretary. The term “Secretary” means the Secretary of Education.
(29) Special education. The term “special education” means specially designed
instruction, at no cost to parents, to meet the unique needs of a child with a disability,
including—
(A) instruction conducted in the classroom, in the home, in hospitals and
institutions, and in other settings; and
(B) instruction in physical education.
(30) Specific learning disability.
(A) In general. The term “specific learning disability” means a disorder in 1 or
more of the basic psychological processes involved in understanding or in using
language, spoken or written, which disorder may manifest itself in the imperfect
ability to listen, think, speak, read, write, spell, or do mathematical calculations.
(B) Disorders included. Such term includes such conditions as perceptual
disabilities, brain injury, minimal brain dysfunction, dyslexia, and developmental
aphasia.
(C) Disorders not included. Such term does not include a learning problem that is
primarily the result of visual, hearing, or motor disabilities, of intellectual
disabilities, of emotional disturbance, or of environmental, cultural, or economic
disadvantage.
(31) State. The term “State” means each of the 50 States, the District of Columbia,
the Commonwealth of Puerto Rico, and each of the outlying areas.
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(32) State educational agency. The term “State educational agency” means the State
board of education or other agency or officer primarily responsible for the State
supervision of public elementary schools and secondary schools, or, if there is no
such officer or agency, an officer or agency designated by the Governor or by State
law.
(33) Supplementary aids and services. The term “supplementary aids and services”
means aids, services, and other supports that are provided in regular education classes
or other education-related settings to enable children with disabilities to be educated
with nondisabled children to the maximum extent appropriate in accordance with
section 612(a)(5) [20 USCS § 1412(a)(5)].
(34) Transition services. The term “transition services” means a coordinated set of
activities for a child with a disability that—
(A) is designed to be within a results-oriented process, that is focused on
improving the academic and functional achievement of the child with a disability
to facilitate the child’s movement from school to post-school activities, including
post-secondary education, vocational education, integrated employment
(including supported employment), continuing and adult education, adult services,
independent living, or community participation;
(B) is based on the individual child’s needs, taking into account the child’s
strengths, preferences, and interests; and
(C) includes instruction, related services, community experiences, the
development of employment and other post-school adult living objectives, and,
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when appropriate, acquisition of daily living skills and functional vocational
evaluation.
(35) Universal design. The term “universal design” has the meaning given the term
in section 3 of the Assistive Technology Act of 1998 (29 U.S.C. 3002).
(36) Ward of the State.
(A) In general. The term “ward of the State” means a child who, as determined
by the State where the child resides, is a foster child, is a ward of the State, or is in
the custody of a public child welfare agency.
(B) Exception. The term does not include a foster child who has a foster parent
who meets the definition of a parent in paragraph (23).
20 U.S.C. § 1412
State eligibility.
(a) In general. A State is eligible for assistance under this part [20 USCS §§ 1411 et
seq.] for a fiscal year if the State submits a plan that provides assurances to the Secretary
that the State has in effect policies and procedures to ensure that the State meets each of
the following conditions:
(1) Free appropriate public education.
(A) In general. A free appropriate public education is available to all children
with disabilities residing in the State between the ages of 3 and 21, inclusive,
including children with disabilities who have been suspended or expelled from
school.
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(B) Limitation. The obligation to make a free appropriate public education
available to all children with disabilities does not apply with respect to children—
(i) aged 3 through 5 and 18 through 21 in a State to the extent that its
application to those children would be inconsistent with State law or practice,
or the order of any court, respecting the provision of public education to
children in those age ranges; and
(ii) aged 18 through 21 to the extent that State law does not require that
special education and related services under this part [20 USCS §§ 1411 et
seq.] be provided to children with disabilities who, in the educational
placement prior to their incarceration in an adult correctional facility—
(I) were not actually identified as being a child with a disability under
section 602 [20 USCS § 1401]; or
(II) did not have an individualized education program under this part [20
USCS §§ 1411 et seq.].
(C) State flexibility. A State that provides early intervention services in
accordance with part C [20 USCS §§ 1431 et seq.] to a child who is eligible for
services under section 619, is not required to provide such child with a free
appropriate public education.
(2) Full educational opportunity goal. The State has established a goal of providing
full educational opportunity to all children with disabilities and a detailed timetable
for accomplishing that goal.
(3) Child find.
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(A) In general. All children with disabilities residing in the State, including
children with disabilities who are homeless children or are wards of the State and
children with disabilities attending private schools, regardless of the severity of
their disabilities, and who are in need of special education and related services,
are identified, located, and evaluated and a practical method is developed and
implemented to determine which children with disabilities are currently receiving
needed special education and related services.
(B) Construction. Nothing in this title [20 USCS §§ 1400 et seq.] requires that
children be classified by their disability so long as each child who has a disability
listed in section 602 [20 USCS § 1401] and who, by reason of that disability,
needs special education and related services is regarded as a child with a disability
under this part [20 USCS §§ 1411 et seq.].
(4) Individualized education program. An individualized education program, or an
individualized family service plan that meets the requirements of section 636(d) [20
USCS § 1436(d)], is developed, reviewed, and revised for each child with a disability
in accordance with section 614(d) [20 USCS § 1414(d)].
(5) Least restrictive environment.
(A) In general. To the maximum extent appropriate, children with disabilities,
including children in public or private institutions or other care facilities, are
educated with children who are not disabled, and special classes, separate
schooling, or other removal of children with disabilities from the regular
educational environment occurs only when the nature or severity of the disability
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of a child is such that education in regular classes with the use of supplementary
aids and services cannot be achieved satisfactorily.
(B) Additional requirement.
(i) In general. A State funding mechanism shall not result in placements that
violate the requirements of subparagraph (A), and a State shall not use a
funding mechanism by which the State distributes funds on the basis of the
type of setting in which a child is served that will result in the failure to
provide a child with a disability a free appropriate public education according
to the unique needs of the child as described in the child’s IEP.
(ii) Assurance. If the State does not have policies and procedures to ensure
compliance with clause (i), the State shall provide the Secretary an assurance
that the State will revise the funding mechanism as soon as feasible to ensure
that such mechanism does not result in such placements.
(6) Procedural safeguards.
(A) In general. Children with disabilities and their parents are afforded the
procedural safeguards required by section 615 [20 USCS § 1415].
(B) Additional procedural safeguards. Procedures to ensure that testing and
evaluation materials and procedures utilized for the purposes of evaluation and
placement of children with disabilities for services under this title [20 USCS §§
1400 et seq.] will be selected and administered so as not to be racially or
culturally discriminatory. Such materials or procedures shall be provided and
administered in the child’s native language or mode of communication, unless it
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clearly is not feasible to do so, and no single procedure shall be the sole criterion
for determining an appropriate educational program for a child.
(7) Evaluation. Children with disabilities are evaluated in accordance with
subsections (a) through (c) of section 614 [20 USCS § 1414].
(8) Confidentiality. Agencies in the State comply with section 617(c) [20 USCS §
1417(c)] (relating to the confidentiality of records and information).
(9) Transition from part C to preschool programs. Children participating in early
intervention programs assisted under part C [20 USCS §§ 1431 et seq.], and who will
participate in preschool programs assisted under this part [20 USCS §§ 1411 et seq.],
experience a smooth and effective transition to those preschool programs in a manner
consistent with section 637(a)(9) [20 USCS § 1437(a)(9)]. By the third birthday of
such a child, an individualized education program or, if consistent with sections
614(d)(2)(B) and 636(d) [20 USCS §§ 1414(d)(2)(B) and 1436(d)], an individualized
family service plan, has been developed and is being implemented for the child. The
local educational agency will participate in transition planning conferences arranged
by the designated lead agency under section 635(a)(10) [20 USCS § 1435(a)(10)].
(10) Children in private schools.
(A) Children enrolled in private schools by their parents.
(i) In general. To the extent consistent with the number and location of
children with disabilities in the State who are enrolled by their parents in
private elementary schools and secondary schools in the school district served
by a local educational agency, provision is made for the participation of those
children in the program assisted or carried out under this part [20 USCS §§
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1411 et seq.] by providing for such children special education and related
services in accordance with the following requirements, unless the Secretary
has arranged for services to those children under subsection (f):
(I) Amounts to be expended for the provision of those services (including
direct services to parentally placed private school children) by the local
educational agency shall be equal to a proportionate amount of Federal
funds made available under this part [20 USCS §§ 1411 et seq.].
(II) In calculating the proportionate amount of Federal funds, the local
educational agency, after timely and meaningful consultation with
representatives of private schools as described in clause (iii), shall conduct
a thorough and complete child find process to determine the number of
parentally placed children with disabilities attending private schools
located in the local educational agency.
(III) Such services to parentally placed private school children with
disabilities may be provided to the children on the premises of private,
including religious, schools, to the extent consistent with law.
(IV) State and local funds may supplement and in no case shall supplant
the proportionate amount of Federal funds required to be expended under
this subparagraph.
(V) Each local educational agency shall maintain in its records and
provide to the State educational agency the number of children evaluated
under this subparagraph, the number of children determined to be children
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with disabilities under this paragraph, and the number of children served
under this paragraph.
(ii) Child find requirement.
(I) In general. The requirements of paragraph (3) (relating to child find)
shall apply with respect to children with disabilities in the State who are
enrolled in private, including religious, elementary schools and secondary
schools.
(II) Equitable participation. The child find process shall be designed to
ensure the equitable participation of parentally placed private school
children with disabilities and an accurate count of such children.
(III) Activities. In carrying out this clause, the local educational agency,
or where applicable, the State educational agency, shall undertake
activities similar to those activities undertaken for the agency’s public
school children.
(IV) Cost. The cost of carrying out this clause, including individual
evaluations, may not be considered in determining whether a local
educational agency has met its obligations under clause (i).
(V) Completion period. Such child find process shall be completed in a
time period comparable to that for other students attending public schools
in the local educational agency.
(iii) Consultation. To ensure timely and meaningful consultation, a local
educational agency, or where appropriate, a State educational agency, shall
consult with private school representatives and representatives of parents of
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parentally placed private school children with disabilities during the design
and development of special education and related services for the children,
including regarding—
(I) the child find process and how parentally placed private school
children suspected of having a disability can participate equitably,
including how parents, teachers, and private school officials will be
informed of the process;
(II) the determination of the proportionate amount of Federal funds
available to serve parentally placed private school children with
disabilities under this subparagraph, including the determination of how
the amount was calculated;
(III) the consultation process among the local educational agency, private
school officials, and representatives of parents of parentally placed private
school children with disabilities, including how such process will operate
throughout the school year to ensure that parentally placed private school
children with disabilities identified through the child find process can
meaningfully participate in special education and related services;
(IV) how, where, and by whom special education and related services will
be provided for parentally placed private school children with disabilities,
including a discussion of types of services, including direct services and
alternate service delivery mechanisms, how such services will be
apportioned if funds are insufficient to serve all children, and how and
when these decisions will be made; and
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(V) how, if the local educational agency disagrees with the views of the
private school officials on the provision of services or the types of
services, whether provided directly or through a contract, the local
educational agency shall provide to the private school officials a written
explanation of the reasons why the local educational agency chose not to
provide services directly or through a contract.
(iv) Written affirmation. When timely and meaningful consultation as
required by clause (iii) has occurred, the local educational agency shall obtain
a written affirmation signed by the representatives of participating private
schools, and if such representatives do not provide such affirmation within a
reasonable period of time, the local educational agency shall forward the
documentation of the consultation process to the State educational agency.
(v) Compliance.
(I) In general. A private school official shall have the right to submit a
complaint to the State educational agency that the local educational
agency did not engage in consultation that was meaningful and timely, or
did not give due consideration to the views of the private school official.
(II) Procedure. If the private school official wishes to submit a complaint,
the official shall provide the basis of the noncompliance with this
subparagraph by the local educational agency to the State educational
agency, and the local educational agency shall forward the appropriate
documentation to the State educational agency. If the private school
official is dissatisfied with the decision of the State educational agency,
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such official may submit a complaint to the Secretary by providing the
basis of the noncompliance with this subparagraph by the local
educational agency to the Secretary, and the State educational agency shall
forward the appropriate documentation to the Secretary.
(vi) Provision of equitable services.
(I) Directly or through contracts. The provision of services pursuant to
this subparagraph shall be provided—
(aa) by employees of a public agency; or
(bb) through contract by the public agency with an individual,
association, agency, organization, or other entity.
(II) Secular, neutral, nonideological. Special education and related
services provided to parentally placed private school children with
disabilities, including materials and equipment, shall be secular, neutral,
and nonideological.
(vii) Public control of funds. The control of funds used to provide special
education and related services under this subparagraph, and title to materials,
equipment, and property purchased with those funds, shall be in a public
agency for the uses and purposes provided in this title [20 USCS §§ 1400 et
seq.], and a public agency shall administer the funds and property.
(B) Children placed in, or referred to, private schools by public agencies.
(i) In general. Children with disabilities in private schools and facilities are
provided special education and related services, in accordance with an
individualized education program, at no cost to their parents, if such children
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are placed in, or referred to, such schools or facilities by the State or
appropriate local educational agency as the means of carrying out the
requirements of this part [20 USCS §§ 1411 et seq.] or any other applicable
law requiring the provision of special education and related services to all
children with disabilities within such State.
(ii) Standards. In all cases described in clause (i), the State educational
agency shall determine whether such schools and facilities meet standards that
apply to State educational agencies and local educational agencies and that
children so served have all the rights the children would have if served by
such agencies.
(C) Payment for education of children enrolled in private schools without consent
of or referral by the public agency.
(i) In general. Subject to subparagraph (A), this part [20 USCS §§ 1411 et
seq.] does not require a local educational agency to pay for the cost of
education, including special education and related services, of a child with a
disability at a private school or facility if that agency made a free appropriate
public education available to the child and the parents elected to place the
child in such private school or facility.
(ii) Reimbursement for private school placement. If the parents of a child
with a disability, who previously received special education and related
services under the authority of a public agency, enroll the child in a private
elementary school or secondary school without the consent of or referral by
the public agency, a court or a hearing officer may require the agency to
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reimburse the parents for the cost of that enrollment if the court or hearing
officer finds that the agency had not made a free appropriate public education
available to the child in a timely manner prior to that enrollment.
(iii) Limitation on reimbursement. The cost of reimbursement described in
clause (ii) may be reduced or denied—
(I) if—
(aa) at the most recent IEP meeting that the parents attended prior to
removal of the child from the public school, the parents did not inform
the IEP Team that they were rejecting the placement proposed by the
public agency to provide a free appropriate public education to their
child, including stating their concerns and their intent to enroll their
child in a private school at public expense; or
(bb) 10 business days (including any holidays that occur on a business
day) prior to the removal of the child from the public school, the
parents did not give written notice to the public agency of the
information described in item (aa);
(II) if, prior to the parents’ removal of the child from the public school,
the public agency informed the parents, through the notice requirements
described in section 615(b)(3) [20 USCS § 1415(b)(3)], of its intent to
evaluate the child (including a statement of the purpose of the evaluation
that was appropriate and reasonable), but the parents did not make the
child available for such evaluation; or

103

(III) upon a judicial finding of unreasonableness with respect to actions
taken by the parents.
(iv) Exception. Notwithstanding the notice requirement in clause (iii)(I), the
cost of reimbursement—
(I) shall not be reduced or denied for failure to provide such notice if—
(aa) the school prevented the parent from providing such notice;
(bb) the parents had not received notice, pursuant to section 615 [20
USCS § 1415], of the notice requirement in clause (iii)(I); or
(cc) compliance with clause (iii)(I) would likely result in physical
harm to the child; and
(II) may, in the discretion of a court or a hearing officer, not be reduced
or denied for failure to provide such notice if—
(aa) the parent is illiterate or cannot write in English; or
(bb) compliance with clause (iii)(I) would likely result in serious
emotional harm to the child.
(11) State educational agency responsible for general supervision.
(A) In general. The State educational agency is responsible for ensuring that—
(i) the requirements of this part [20 USCS §§ 1411 et seq.] are met;
(ii) all educational programs for children with disabilities in the State,
including all such programs administered by any other State agency or local
agency—
(I) are under the general supervision of individuals in the State who are
responsible for educational programs for children with disabilities; and
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(II) meet the educational standards of the State educational agency; and
(iii) in carrying out this part [20 USCS §§ 1411 et seq.] with respect to
homeless children, the requirements of subtitle B of title VII of the
McKinney-Vento Homeless Assistance Act (42 U.S.C. 11431 et seq.) are met.
(B) Limitation. Subparagraph (A) shall not limit the responsibility of agencies in
the State other than the State educational agency to provide, or pay for some or all
of the costs of, a free appropriate public education for any child with a disability
in the State.
(C) Exception. Notwithstanding subparagraphs (A) and (B), the Governor (or
another individual pursuant to State law), consistent with State law, may assign to
any public agency in the State the responsibility of ensuring that the requirements
of this part [20 USCS §§ 1411 et seq.] are met with respect to children with
disabilities who are convicted as adults under State law and incarcerated in adult
prisons.
(12) Obligations related to and methods of ensuring services.
(A) Establishing responsibility for services. The Chief Executive Officer of a
State or designee of the officer shall ensure that an interagency agreement or other
mechanism for interagency coordination is in effect between each public agency
described in subparagraph (B) and the State educational agency, in order to ensure
that all services described in subparagraph (B)(i) that are needed to ensure a free
appropriate public education are provided, including the provision of such
services during the pendency of any dispute under clause (iii). Such agreement or
mechanism shall include the following:

105

(i) Agency financial responsibility. An identification of, or a method for
defining, the financial responsibility of each agency for providing services
described in subparagraph (B)(i) to ensure a free appropriate public education
to children with disabilities, provided that the financial responsibility of each
public agency described in subparagraph (B), including the State medicaid
agency and other public insurers of children with disabilities, shall precede the
financial responsibility of the local educational agency (or the State agency
responsible for developing the child’s IEP).
(ii) Conditions and terms of reimbursement. The conditions, terms, and
procedures under which a local educational agency shall be reimbursed by
other agencies.
(iii) Interagency disputes. Procedures for resolving interagency disputes
(including procedures under which local educational agencies may initiate
proceedings) under the agreement or other mechanism to secure
reimbursement from other agencies or otherwise implement the provisions of
the agreement or mechanism.
(iv) Coordination of services procedures. Policies and procedures for
agencies to determine and identify the interagency coordination
responsibilities of each agency to promote the coordination and timely and
appropriate delivery of services described in subparagraph (B)(i).
(B) Obligation of public agency.
(i) In general. If any public agency other than an educational agency is
otherwise obligated under Federal or State law, or assigned responsibility
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under State policy pursuant to subparagraph (A), to provide or pay for any
services that are also considered special education or related services (such as,
but not limited to, services described in section 602(1) [20 USCS § 1401(1)]
relating to assistive technology devices, 602(2) [20 USCS § 1401(2)] relating
to assistive technology services, 602(26) [20 USCS § 1401(26)] relating to
related services, 602(33) [20 USCS § 1401(33)] relating to supplementary
aids and services, and 602(34) [20 USCS § 1401(34)] relating to transition
services) that are necessary for ensuring a free appropriate public education to
children with disabilities within the State, such public agency shall fulfill that
obligation or responsibility, either directly or through contract or other
arrangement pursuant to subparagraph (A) or an agreement pursuant to
subparagraph (C).
(ii) Reimbursement for services by public agency. If a public agency other
than an educational agency fails to provide or pay for the special education
and related services described in clause (i), the local educational agency (or
State agency responsible for developing the child’s IEP) shall provide or pay
for such services to the child. Such local educational agency or State agency is
authorized to claim reimbursement for the services from the public agency
that failed to provide or pay for such services and such public agency shall
reimburse the local educational agency or State agency pursuant to the terms
of the interagency agreement or other mechanism described in subparagraph
(A)(i) according to the procedures established in such agreement pursuant to
subparagraph (A)(ii).
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(C) Special rule. The requirements of subparagraph (A) may be met through—
(i) State statute or regulation;
(ii) signed agreements between respective agency officials that clearly
identify the responsibilities of each agency relating to the provision of
services; or
(iii) other appropriate written methods as determined by the Chief Executive
Officer of the State or designee of the officer and approved by the Secretary.
(13) Procedural requirements relating to local educational agency eligibility. The
State educational agency will not make a final determination that a local educational
agency is not eligible for assistance under this part [20 USCS §§ 1411 et seq.] without
first affording that agency reasonable notice and an opportunity for a hearing.
(14) Personnel qualifications.
(A) In general. The State educational agency has established and maintains
qualifications to ensure that personnel necessary to carry out this part [20 USCS
§§ 1411 et seq.] are appropriately and adequately prepared and trained, including
that those personnel have the content knowledge and skills to serve children with
disabilities.
(B) Related services personnel and paraprofessionals. The qualifications under
subparagraph (A) include qualifications for related services personnel and
paraprofessionals that—
(i) are consistent with any State-approved or State-recognized certification,
licensing, registration, or other comparable requirements that apply to the

108

professional discipline in which those personnel are providing special
education or related services;
(ii) ensure that related services personnel who deliver services in their
discipline or profession meet the requirements of clause (i) and have not had
certification or licensure requirements waived on an emergency, temporary, or
provisional basis; and
(iii) allow paraprofessionals and assistants who are appropriately trained and
supervised, in accordance with State law, regulation, or written policy, in
meeting the requirements of this part [20 USCS §§ 1411 et seq.] to be used to
assist in the provision of special education and related services under this part
[20 USCS §§ 1411 et seq.] to children with disabilities.
(C) Qualifications for special education teachers. The qualifications described in
subparagraph (A) shall ensure that each person employed as a special education
teacher in the State who teaches elementary school, middle school, or secondary
school—
(i) has obtained full State certification as a special education teacher
(including participating in an alternate route to certification as a special
educator, if such alternate route meets minimum requirements described in
section 2005.56(a)(2)(ii) of title 34, Code of Federal Regulations, as such
section was in effect on November 28, 2008), or passed the State special
education teacher licensing examination, and holds a license to teach in the
State as a special education teacher, except with respect to any teacher
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teaching in a public charter school who shall meet the requirements set forth
in the State’s public charter school law;
(ii) has not had special education certification or licensure requirements
waived on an emergency, temporary, or provisional basis; and
(iii) holds at least a bachelor’s degree.[.]
(D) Policy. In implementing this section, a State shall adopt a policy that includes
a requirement that local educational agencies in the State take measurable steps to
recruit, hire, train, and retain personnel who meet the applicable requirements
described in this paragraph to provide special education and related services under
this part [20 USCS §§ 1411 et seq.] to children with disabilities.
(E) Rule of construction. Notwithstanding any other individual right of action
that a parent or student may maintain under this part [20 USCS §§ 1411 et seq.],
nothing in this paragraph shall be construed to create a right of action on behalf of
an individual student for the failure of a particular State educational agency or
local educational agency staff person to meet the applicable requirements
described in this paragraph, or to prevent a parent from filing a complaint about
staff qualifications with the State educational agency as provided for under this
part [20 USCS §§ 1411 et seq.].
(15) Performance goals and indicators. The State—
(A) has established goals for the performance of children with disabilities in the
State that—
(i) promote the purposes of this title [20 USCS §§ 1400 et seq.], as stated in
section 601(d) [20 USCS § 1400(d)];
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(ii) are the same as the State’s long-term goals and measurements of interim
progress for children with disabilities under section 1111(c)(4)(A)(i) of the
Elementary and Secondary Education Act of 1965 [20 USCS §
6311(c)(4)(A)(i)];
(iii) address graduation rates and dropout rates, as well as such other factors
as the State may determine; and
(iv) are consistent, to the extent appropriate, with any other goals and
standards for children established by the State;
(B) has established performance indicators the State will use to assess progress
toward achieving the goals described in subparagraph (A), including
measurements of interim progress for children with disabilities under section
1111(c)(4)(A)(i) of the Elementary and Secondary Education Act of 1965 [20
USCS § 6311(c)(4)(A)(i)]; and
(C) will annually report to the Secretary and the public on the progress of the
State, and of children with disabilities in the State, toward meeting the goals
established under subparagraph (A), which may include elements of the reports
required under section 1111(h) of the Elementary and Secondary Education Act
of 1965 [20 USCS § 6311(h)].
(16) Participation in assessments.
(A) In general. All children with disabilities are included in all general State and
districtwide assessment programs, including assessments described under section
1111 of the Elementary and Secondary Education Act of 1965 [20 USCS § 6311],
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with appropriate accommodations and alternate assessments where necessary and
as indicated in their respective individualized education programs.
(B) Accommodation guidelines. The State (or, in the case of a districtwide
assessment, the local educational agency) has developed guidelines for the
provision of appropriate accommodations.
(C) Alternate assessments.
(i) In general. The State (or, in the case of a districtwide assessment, the local
educational agency) has developed and implemented guidelines for the
participation of children with disabilities in alternate assessments for those
children who cannot participate in regular assessments under subparagraph
(A) with accommodations as indicated in their respective individualized
education programs.
(ii) Requirements for alternate assessments. The guidelines under clause (i)
shall provide for alternate assessments that—
(I) are aligned with the challenging State academic content standards
under section 1111(b)(1) of the Elementary and Secondary Education Act
of 1965 [20 USCS § 6311(b)(1)] and alternate academic achievement
standards under section 1111(b)(1)(E) of such Act [20 USCS §
6311(b)(1)(E)]; and
(II) if the State has adopted alternate academic achievement standards
permitted under section 1111(b)(1)(E) of the Elementary and Secondary
Education Act of 1965 [20 USCS § 6311(b)(1)(E)], measure the
achievement of children with disabilities against those standards.
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(iii) Conduct of alternate assessments. The State conducts the alternate
assessments described in this subparagraph.
(D) Reports. The State educational agency (or, in the case of a districtwide
assessment, the local educational agency) makes available to the public, and
reports to the public with the same frequency and in the same detail as it reports
on the assessment of nondisabled children, the following:
(i) The number of children with disabilities participating in regular
assessments, and the number of those children who were provided
accommodations in order to participate in those assessments.
(ii) The number of children with disabilities participating in alternate
assessments described in subparagraph (C)(ii)(I).
(iii) The number of children with disabilities participating in alternate
assessments described in subparagraph (C)(ii)(II).
(iv) The performance of children with disabilities on regular assessments and
on alternate assessments (if the number of children with disabilities
participating in those assessments is sufficient to yield statistically reliable
information and reporting that information will not reveal personally
identifiable information about an individual student), compared with the
achievement of all children, including children with disabilities, on those
assessments.
(E) Universal design. The State educational agency (or, in the case of a
districtwide assessment, the local educational agency) shall, to the extent feasible,
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use universal design principles in developing and administering any assessments
under this paragraph.
(17) Supplementation of State, local, and other Federal funds.
(A) Expenditures. Funds paid to a State under this part [20 USCS §§ 1411 et
seq.] will be expended in accordance with all the provisions of this part [20 USCS
§§ 1411 et seq.].
(B) Prohibition against commingling. Funds paid to a State under this part [20
USCS §§ 1411 et seq.] will not be commingled with State funds.
(C) Prohibition against supplantation and conditions for waiver by Secretary.
Except as provided in section 613 [20 USCS § 1413], funds paid to a State under
this part [20 USCS §§ 1411 et seq.] will be used to supplement the level of
Federal, State, and local funds (including funds that are not under the direct
control of State or local educational agencies) expended for special education and
related services provided to children with disabilities under this part [20 USCS §§
1411 et seq.] and in no case to supplant such Federal, State, and local funds,
except that, where the State provides clear and convincing evidence that all
children with disabilities have available to them a free appropriate public
education, the Secretary may waive, in whole or in part, the requirements of this
subparagraph if the Secretary concurs with the evidence provided by the State.
(18) Maintenance of State financial support.
(A) In general. The State does not reduce the amount of State financial support
for special education and related services for children with disabilities, or
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otherwise made available because of the excess costs of educating those children,
below the amount of that support for the preceding fiscal year.
(B) Reduction of funds for failure to maintain support. The Secretary shall reduce
the allocation of funds under section 611 [20 USCS § 1411] for any fiscal year
following the fiscal year in which the State fails to comply with the requirement
of subparagraph (A) by the same amount by which the State fails to meet the
requirement.
(C) Waivers for exceptional or uncontrollable circumstances. The Secretary may
waive the requirement of subparagraph (A) for a State, for 1 fiscal year at a time,
if the Secretary determines that—
(i) granting a waiver would be equitable due to exceptional or uncontrollable
circumstances such as a natural disaster or a precipitous and unforeseen
decline in the financial resources of the State; or
(ii) the State meets the standard in paragraph (17)(C) for a waiver of the
requirement to supplement, and not to supplant, funds received under this part
[20 USCS §§ 1411 et seq.].
(D) Subsequent years. If, for any year, a State fails to meet the requirement of
subparagraph (A), including any year for which the State is granted a waiver
under subparagraph (C), the financial support required of the State in future years
under subparagraph (A) shall be the amount that would have been required in the
absence of that failure and not the reduced level of the State’s support.
(19) Public participation. Prior to the adoption of any policies and procedures needed
to comply with this section (including any amendments to such policies and
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procedures), the State ensures that there are public hearings, adequate notice of the
hearings, and an opportunity for comment available to the general public, including
individuals with disabilities and parents of children with disabilities.
(20) Rule of construction. In complying with paragraphs (17) and (18), a State may
not use funds paid to it under this part [20 USCS §§ 1411 et seq.] to satisfy State-law
mandated funding obligations to local educational agencies, including funding based
on student attendance or enrollment, or inflation.
(21) State advisory panel.
(A) In general. The State has established and maintains an advisory panel for the
purpose of providing policy guidance with respect to special education and related
services for children with disabilities in the State.
(B) Membership. Such advisory panel shall consist of members appointed by the
Governor, or any other official authorized under State law to make such
appointments, be representative of the State population, and be composed of
individuals involved in, or concerned with, the education of children with
disabilities, including—
(i) parents of children with disabilities (ages birth through 26);
(ii) individuals with disabilities;
(iii) teachers;
(iv) representatives of institutions of higher education that prepare special
education and related services personnel;
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(v) State and local education officials, including officials who carry out
activities under subtitle B of title VII of the McKinney-Vento Homeless
Assistance Act (42 U.S.C. 11431 et seq.);
(vi) administrators of programs for children with disabilities;
(vii) representatives of other State agencies involved in the financing or
delivery of related services to children with disabilities;
(viii) representatives of private schools and public charter schools;
(ix) not less than 1 representative of a vocational, community, or business
organization concerned with the provision of transition services to children
with disabilities;
(x) a representative from the State child welfare agency responsible for foster
care; and
(xi) representatives from the State juvenile and adult corrections agencies.
(C) Special rule. A majority of the members of the panel shall be individuals with
disabilities or parents of children with disabilities (ages birth through 26).
(D) Duties. The advisory panel shall—
(i) advise the State educational agency of unmet needs within the State in the
education of children with disabilities;
(ii) comment publicly on any rules or regulations proposed by the State
regarding the education of children with disabilities;
(iii) advise the State educational agency in developing evaluations and
reporting on data to the Secretary under section 618 [20 USCS § 1418];
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(iv) advise the State educational agency in developing corrective action plans
to address findings identified in Federal monitoring reports under this part [20
USCS §§ 1411 et seq.]; and
(v) advise the State educational agency in developing and implementing
policies relating to the coordination of services for children with disabilities.
(22) Suspension and expulsion rates.
(A) In general. The State educational agency examines data, including data
disaggregated by race and ethnicity, to determine if significant discrepancies are
occurring in the rate of long-term suspensions and expulsions of children with
disabilities—
(i) among local educational agencies in the State; or
(ii) compared to such rates for nondisabled children within such agencies.
(B) Review and revision of policies. If such discrepancies are occurring, the State
educational agency reviews and, if appropriate, revises (or requires the affected
State or local educational agency to revise) its policies, procedures, and practices
relating to the development and implementation of IEPs, the use of positive
behavioral interventions and supports, and procedural safeguards, to ensure that
such policies, procedures, and practices comply with this title [20 USCS §§ 1400
et seq.].
(23) Access to instructional materials.
(A) In general. The State adopts the National Instructional Materials
Accessibility Standard for the purposes of providing instructional materials to
blind persons or other persons with print disabilities, in a timely manner after the
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publication of the National Instructional Materials Accessibility Standard in the
Federal Register.
(B) Rights of State educational agency. Nothing in this paragraph shall be
construed to require any State educational agency to coordinate with the National
Instructional Materials Access Center. If a State educational agency chooses not
to coordinate with the National Instructional Materials Access Center, such
agency shall provide an assurance to the Secretary that the agency will provide
instructional materials to blind persons or other persons with print disabilities in a
timely manner.
(C) Preparation and delivery of files. If a State educational agency chooses to
coordinate with the National Instructional Materials Access Center, not later than
2 years after the date of enactment of the Individuals with Disabilities Education
Improvement Act of 2004 [enacted Dec. 3, 2004], the agency, as part of any print
instructional materials adoption process, procurement contract, or other practice
or instrument used for purchase of print instructional materials, shall enter into a
written contract with the publisher of the print instructional materials to—
(i) require the publisher to prepare and, on or before delivery of the print
instructional materials, provide to the National Instructional Materials Access
Center electronic files containing the contents of the print instructional
materials using the National Instructional Materials Accessibility Standard; or
(ii) purchase instructional materials from the publisher that are produced in,
or may be rendered in, specialized formats.
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(D) Assistive technology. In carrying out this paragraph, the State educational
agency, to the maximum extent possible, shall work collaboratively with the State
agency responsible for assistive technology programs.
(E) Definitions. In this paragraph:
(i) National Instructional Materials Access Center. The term “National
Instructional Materials Access Center” means the center established pursuant
to section 674(e) [20 USCS § 1474(e)].
(ii) National Instructional Materials Accessibility Standard. The term
“National Instructional Materials Accessibility Standard” has the meaning
given the term in section 674(e)(3)(A) [20 USCS § 1474(e)(3)(A)].
(iii) Specialized formats. The term “specialized formats” has the meaning
given the term in section 674(e)(3)(D) [20 USCS § 1474(e)(3)(D)].
(24) Overidentification and disproportionality. The State has in effect, consistent
with the purposes of this title [20 USCS §§ 1400 et seq.] and with section 618(d) [20
USCS § 1418(d)], policies and procedures designed to prevent the inappropriate
overidentification or disproportionate representation by race and ethnicity of children
as children with disabilities, including children with disabilities with a particular
impairment described in section 602 [20 USCS § 1401].
(25) Prohibition on mandatory medication.
(A) In general. The State educational agency shall prohibit State and local
educational agency personnel from requiring a child to obtain a prescription for a
substance covered by the Controlled Substances Act (21 U.S.C. 801 et seq.) as a
condition of attending school, receiving an evaluation under subsection (a) or (c)
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of section 614 [20 USCS § 1414], or receiving services under this title [20 USCS
§§ 1400 et seq.].
(B) Rule of construction. Nothing in subparagraph (A) shall be construed to
create a Federal prohibition against teachers and other school personnel
consulting or sharing classroom-based observations with parents or guardians
regarding a student’s academic and functional performance, or behavior in the
classroom or school, or regarding the need for evaluation for special education or
related services under paragraph (3).
(b) State educational agency as provider of free appropriate public education or
direct services. If the State educational agency provides free appropriate public
education to children with disabilities, or provides direct services to such children, such
agency—
(1) shall comply with any additional requirements of section 613(a) [20 USCS §
1413(a)], as if such agency were a local educational agency; and
(2) may use amounts that are otherwise available to such agency under this part [20
USCS §§ 1411 et seq.] to serve those children without regard to section
613(a)(2)(A)(i) [20 USCS § 1413(a)(2)(A)(i)] (relating to excess costs).
(c) Exception for prior State plans.
(1) In general. If a State has on file with the Secretary policies and procedures that
demonstrate that such State meets any requirement of subsection (a), including any
policies and procedures filed under this part [20 USCS §§ 1411 et seq.] as in effect
before the effective date of the Individuals with Disabilities Education Improvement
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Act of 2004, the Secretary shall consider such State to have met such requirement for
purposes of receiving a grant under this part [20 USCS §§ 1411 et seq.].
(2) Modifications made by State. Subject to paragraph (3), an application submitted
by a State in accordance with this section shall remain in effect until the State submits
to the Secretary such modifications as the State determines necessary. This section
shall apply to a modification to an application to the same extent and in the same
manner as this section applies to the original plan.
(3) Modifications required by the Secretary. If, after the effective date of the
Individuals with Disabilities Education Improvement Act of 2004, the provisions of
this title [20 USCS §§ 1400 et seq.] are amended (or the regulations developed to
carry out this title [20 USCS §§ 1400 et seq.] are amended), there is a new
interpretation of this title [20 USCS §§ 1400 et seq.] by a Federal court or a State’s
highest court, or there is an official finding of noncompliance with Federal law or
regulations, then the Secretary may require a State to modify its application only to
the extent necessary to ensure the State’s compliance with this part [20 USCS §§
1411 et seq.].
(d) Approval by the Secretary.
(1) In general. If the Secretary determines that a State is eligible to receive a grant
under this part [20 USCS §§ 1411 et seq.], the Secretary shall notify the State of that
determination.
(2) Notice and hearing. The Secretary shall not make a final determination that a
State is not eligible to receive a grant under this part [20 USCS §§ 1411 et seq.] until
after providing the State—
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(A) with reasonable notice; and
(B) with an opportunity for a hearing.
(e) Assistance under other Federal programs. Nothing in this title [20 USCS §§ 1400
et seq.] permits a State to reduce medical and other assistance available, or to alter
eligibility, under titles V and XIX of the Social Security Act [42 USCS §§ 701 et seq. and
1396 et seq.] with respect to the provision of a free appropriate public education for
children with disabilities in the State.
(f) By-pass for children in private schools.
(1) In general. If, on the date of enactment of the Education of the Handicapped Act
Amendments of 1983 [enacted Dec. 2, 1983], a State educational agency was
prohibited by law from providing for the equitable participation in special programs
of children with disabilities enrolled in private elementary schools and secondary
schools as required by subsection (a)(10)(A), or if the Secretary determines that a
State educational agency, local educational agency, or other entity has substantially
failed or is unwilling to provide for such equitable participation, then the Secretary
shall, notwithstanding such provision of law, arrange for the provision of services to
such children through arrangements that shall be subject to the requirements of such
subsection.
(2) Payments.
(A) Determination of amounts. If the Secretary arranges for services pursuant to
this subsection, the Secretary, after consultation with the appropriate public and
private school officials, shall pay to the provider of such services for a fiscal year
an amount per child that does not exceed the amount determined by dividing—
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(i) the total amount received by the State under this part [20 USCS §§ 1411 et
seq.] for such fiscal year; by
(ii) the number of children with disabilities served in the prior year, as
reported to the Secretary by the State under section 618 [20 USCS § 1418].
(B) Withholding of certain amounts. Pending final resolution of any investigation
or complaint that may result in a determination under this subsection, the
Secretary may withhold from the allocation of the affected State educational
agency the amount the Secretary estimates will be necessary to pay the cost of
services described in subparagraph (A).
(C) Period of payments. The period under which payments are made under
subparagraph (A) shall continue until the Secretary determines that there will no
longer be any failure or inability on the part of the State educational agency to
meet the requirements of subsection (a)(10)(A).
(3) Notice and hearing.
(A) In general. The Secretary shall not take any final action under this subsection
until the State educational agency affected by such action has had an opportunity,
for not less than 45 days after receiving written notice thereof, to submit written
objections and to appear before the Secretary or the Secretary’s designee to show
cause why such action should not be taken.
(B) Review of action. If a State educational agency is dissatisfied with the
Secretary’s final action after a proceeding under subparagraph (A), such agency
may, not later than 60 days after notice of such action, file with the United States
court of appeals for the circuit in which such State is located a petition for review
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of that action. A copy of the petition shall be forthwith transmitted by the clerk of
the court to the Secretary. The Secretary thereupon shall file in the court the
record of the proceedings on which the Secretary based the Secretary’s action, as
provided in section 2112 of title 28, United States Code [28 USCS § 2112].
(C) Review of findings of fact. The findings of fact by the Secretary, if supported
by substantial evidence, shall be conclusive, but the court, for good cause shown,
may remand the case to the Secretary to take further evidence, and the Secretary
may thereupon make new or modified findings of fact and may modify the
Secretary’s previous action, and shall file in the court the record of the further
proceedings. Such new or modified findings of fact shall likewise be conclusive if
supported by substantial evidence.
(D) Jurisdiction of court of appeals; review by United States Supreme Court.
Upon the filing of a petition under subparagraph (B), the United States court of
appeals shall have jurisdiction to affirm the action of the Secretary or to set it
aside, in whole or in part. The judgment of the court shall be subject to review by
the Supreme Court of the United States upon certiorari or certification as provided
in section 1254 of title 28, United States Code [28 USCS § 1254].

20 U.S.C. § 1414
Evaluations, eligibility determinations, individualized education programs, and educational
placements.
(a) Evaluations, parental consent, and reevaluations.
(1) Initial evaluations.
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(A) In general. A State educational agency, other State agency, or local
educational agency shall conduct a full and individual initial evaluation in
accordance with this paragraph and subsection (b), before the initial provision of
special education and related services to a child with a disability under this part
[20 USCS §§ 1411 et seq.].
(B) Request for initial evaluation. Consistent with subparagraph (D), either a
parent of a child, or a State educational agency, other State agency, or local
educational agency may initiate a request for an initial evaluation to determine if
the child is a child with a disability.
(C) Procedures.
(i) In general. Such initial evaluation shall consist of procedures—
(I) to determine whether a child is a child with a disability (as defined in
section 602 [20 USCS § 1401]) within 60 days of receiving parental
consent for the evaluation, or, if the State establishes a timeframe within
which the evaluation must be conducted, within such timeframe; and
(II) to determine the educational needs of such child.
(ii) Exception. The relevant timeframe in clause (i)(I) shall not apply to a
local educational agency if—
(I) a child enrolls in a school served by the local educational agency after
the relevant timeframe in clause (i)(I) has begun and prior to a
determination by the child’s previous local educational agency as to
whether the child is a child with a disability (as defined in section 602 [20
USCS § 1401]), but only if the subsequent local educational agency is
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making sufficient progress to ensure a prompt completion of the
evaluation, and the parent and subsequent local educational agency agree
to a specific time when the evaluation will be completed; or
(II) the parent of a child repeatedly fails or refuses to produce the child
for the evaluation.
(D) Parental consent.
(i) In general.
(I) Consent for initial evaluation. The agency proposing to conduct an
initial evaluation to determine if the child qualifies as a child with a
disability as defined in section 602 [20 USCS § 1401] shall obtain
informed consent from the parent of such child before conducting the
evaluation. Parental consent for evaluation shall not be construed as
consent for placement for receipt of special education and related services.
(II) Consent for services. An agency that is responsible for making a free
appropriate public education available to a child with a disability under
this part [20 USCS §§ 1411 et seq.] shall seek to obtain informed consent
from the parent of such child before providing special education and
related services to the child.
(ii) Absence of consent.
(I) For initial evaluation. If the parent of such child does not provide
consent for an initial evaluation under clause (i)(I), or the parent fails to
respond to a request to provide the consent, the local educational agency
may pursue the initial evaluation of the child by utilizing the procedures
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described in section 615 [20 USCS § 1415], except to the extent
inconsistent with State law relating to such parental consent.
(II) For services. If the parent of such child refuses to consent to services
under clause (i)(II), the local educational agency shall not provide special
education and related services to the child by utilizing the procedures
described in section 615 [20 USCS § 1415].
(III) Effect on agency obligations. If the parent of such child refuses to
consent to the receipt of special education and related services, or the
parent fails to respond to a request to provide such consent—
(aa) the local educational agency shall not be considered to be in
violation of the requirement to make available a free appropriate
public education to the child for the failure to provide such child with
the special education and related services for which the local
educational agency requests such consent; and
(bb) the local educational agency shall not be required to convene an
IEP meeting or develop an IEP under this section for the child for the
special education and related services for which the local educational
agency requests such consent.
(iii) Consent for wards of the State.
(I) In general. If the child is a ward of the State and is not residing with
the child’s parent, the agency shall make reasonable efforts to obtain the
informed consent from the parent (as defined in section 602 [20 USCS §
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1401]) of the child for an initial evaluation to determine whether the child
is a child with a disability.
(II) Exception. The agency shall not be required to obtain informed
consent from the parent of a child for an initial evaluation to determine
whether the child is a child with a disability if—
(aa) despite reasonable efforts to do so, the agency cannot discover
the whereabouts of the parent of the child;
(bb) the rights of the parents of the child have been terminated in
accordance with State law; or
(cc) the rights of the parent to make educational decisions have been
subrogated by a judge in accordance with State law and consent for an
initial evaluation has been given by an individual appointed by the
judge to represent the child.
(E) Rule of construction. The screening of a student by a teacher or specialist to
determine appropriate instructional strategies for curriculum implementation shall
not be considered to be an evaluation for eligibility for special education and
related services.
(2) Reevaluations.
(A) In general. A local educational agency shall ensure that a reevaluation of
each child with a disability is conducted in accordance with subsections (b) and
(c)—
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(i) if the local educational agency determines that the educational or related
services needs, including improved academic achievement and functional
performance, of the child warrant a reevaluation; or
(ii) if the child’s parents or teacher requests a reevaluation.
(B) Limitation. A reevaluation conducted under subparagraph (A) shall occur—
(i) not more frequently than once a year, unless the parent and the local
educational agency agree otherwise; and
(ii) at least once every 3 years, unless the parent and the local educational
agency agree that a reevaluation is unnecessary.
(b) Evaluation procedures.
(1) Notice. The local educational agency shall provide notice to the parents of a child
with a disability, in accordance with subsections (b)(3), (b)(4), and (c) of section 615
[20 USCS § 1415], that describes any evaluation procedures such agency proposes to
conduct.
(2) Conduct of evaluation. In conducting the evaluation, the local educational agency
shall—
(A) use a variety of assessment tools and strategies to gather relevant functional,
developmental, and academic information, including information provided by the
parent, that may assist in determining—
(i) whether the child is a child with a disability; and
(ii) the content of the child’s individualized education program, including
information related to enabling the child to be involved in and progress in the
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general education curriculum, or, for preschool children, to participate in
appropriate activities;
(B) not use any single measure or assessment as the sole criterion for determining
whether a child is a child with a disability or determining an appropriate
educational program for the child; and
(C) use technically sound instruments that may assess the relative contribution of
cognitive and behavioral factors, in addition to physical or developmental factors.
(3) Additional requirements. Each local educational agency shall ensure that—
(A) assessments and other evaluation materials used to assess a child under this
section—
(i) are selected and administered so as not to be discriminatory on a racial or
cultural basis;
(ii) are provided and administered in the language and form most likely to
yield accurate information on what the child knows and can do academically,
developmentally, and functionally, unless it is not feasible to so provide or
administer;
(iii) are used for purposes for which the assessments or measures are valid
and reliable;
(iv) are administered by trained and knowledgeable personnel; and
(v) are administered in accordance with any instructions provided by the
producer of such assessments;
(B) the child is assessed in all areas of suspected disability;
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(C) assessment tools and strategies that provide relevant information that directly
assists persons in determining the educational needs of the child are provided; and
(D) assessments of children with disabilities who transfer from 1 school district
to another school district in the same academic year are coordinated with such
children’s prior and subsequent schools, as necessary and as expeditiously as
possible, to ensure prompt completion of full evaluations.
(4) Determination of eligibility and educational need. Upon completion of the
administration of assessments and other evaluation measures—
(A) the determination of whether the child is a child with a disability as defined
in section 602(3) [20 USCS § 1401(3)] and the educational needs of the child
shall be made by a team of qualified professionals and the parent of the child in
accordance with paragraph (5); and
(B) a copy of the evaluation report and the documentation of determination of
eligibility shall be given to the parent.
(5) Special rule for eligibility determination. In making a determination of eligibility
under paragraph (4)(A), a child shall not be determined to be a child with a disability
if the determinant factor for such determination is—
(A) lack of appropriate instruction in reading, including in the essential
components of reading instruction (as defined in section 1208(3) of the
Elementary and Secondary Education Act of 1965 [former 20 USCS § 6368(3)],
as such section was in effect on the day before the date of enactment of the Every
Student Succeeds Act [enacted Dec. 10, 2015]);
(B) lack of instruction in math; or
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(C) limited English proficiency.
(6) Specific learning disabilities.
(A) In general. Notwithstanding section 607(b) [20 USCS § 1406(b)], when
determining whether a child has a specific learning disability as defined in section
602 [20 USCS § 1401], a local educational agency shall not be required to take
into consideration whether a child has a severe discrepancy between achievement
and intellectual ability in oral expression, listening comprehension, written
expression, basic reading skill, reading comprehension, mathematical calculation,
or mathematical reasoning.
(B) Additional authority. In determining whether a child has a specific learning
disability, a local educational agency may use a process that determines if the
child responds to scientific, research-based intervention as a part of the evaluation
procedures described in paragraphs (2) and (3).
(c) Additional requirements for evaluation and reevaluations.
(1) Review of existing evaluation data. As part of an initial evaluation (if
appropriate) and as part of any reevaluation under this section, the IEP Team and
other qualified professionals, as appropriate, shall—
(A) review existing evaluation data on the child, including—
(i) evaluations and information provided by the parents of the child;
(ii) current classroom-based, local, or State assessments, and classroom-based
observations; and
(iii) observations by teachers and related services providers; and
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(B) on the basis of that review, and input from the child’s parents, identify what
additional data, if any, are needed to determine—
(i) whether the child is a child with a disability as defined in section 602(3)
[20 USCS § 1401(3)], and the educational needs of the child, or, in case of a
reevaluation of a child, whether the child continues to have such a disability
and such educational needs;
(ii) the present levels of academic achievement and related developmental
needs of the child;
(iii) whether the child needs special education and related services, or in the
case of a reevaluation of a child, whether the child continues to need special
education and related services; and
(iv) whether any additions or modifications to the special education and
related services are needed to enable the child to meet the measurable annual
goals set out in the individualized education program of the child and to
participate, as appropriate, in the general education curriculum.
(2) Source of data. The local educational agency shall administer such assessments
and other evaluation measures as may be needed to produce the data identified by the
IEP Team under paragraph (1)(B).
(3) Parental consent. Each local educational agency shall obtain informed parental
consent, in accordance with subsection (a)(1)(D), prior to conducting any
reevaluation of a child with a disability, except that such informed parental consent
need not be obtained if the local educational agency can demonstrate that it had taken
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reasonable measures to obtain such consent and the child’s parent has failed to
respond.
(4) Requirements if additional data are not needed. If the IEP Team and other
qualified professionals, as appropriate, determine that no additional data are needed to
determine whether the child continues to be a child with a disability and to determine
the child’s educational needs, the local educational agency—
(A) shall notify the child’s parents of—
(i) that determination and the reasons for the determination; and
(ii) the right of such parents to request an assessment to determine whether
the child continues to be a child with a disability and to determine the child’s
educational needs; and
(B) shall not be required to conduct such an assessment unless requested to by
the child’s parents.
(5) Evaluations before change in eligibility.
(A) In general. Except as provided in subparagraph (B), a local educational
agency shall evaluate a child with a disability in accordance with this section
before determining that the child is no longer a child with a disability.
(B) Exception.
(i) In general. The evaluation described in subparagraph (A) shall not be
required before the termination of a child’s eligibility under this part [20
USCS §§ 1411 et seq.] due to graduation from secondary school with a
regular diploma, or due to exceeding the age eligibility for a free appropriate
public education under State law.
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(ii) Summary of performance. For a child whose eligibility under this part [20
USCS §§ 1411 et seq.] terminates under circumstances described in clause (i),
a local educational agency shall provide the child with a summary of the
child’s academic achievement and functional performance, which shall
include recommendations on how to assist the child in meeting the child’s
postsecondary goals.
(d) Individualized education programs.
(1) Definitions. In this title [20 USCS §§ 1400 et seq.]:
(A) Individualized education program.
(i) In general. The term “individualized education program” or “IEP” means a
written statement for each child with a disability that is developed, reviewed,
and revised in accordance with this section and that includes—
(I) a statement of the child’s present levels of academic achievement and
functional performance, including—
(aa) how the child’s disability affects the child’s involvement and
progress in the general education curriculum;
(bb) for preschool children, as appropriate, how the disability affects
the child’s participation in appropriate activities; and
(cc) for children with disabilities who take alternate assessments
aligned to alternate achievement standards, a description of
benchmarks or short-term objectives;
(II) a statement of measurable annual goals, including academic and
functional goals, designed to—
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(aa) meet the child’s needs that result from the child’s disability to
enable the child to be involved in and make progress in the general
education curriculum; and
(bb) meet each of the child’s other educational needs that result from
the child’s disability;
(III) a description of how the child’s progress toward meeting the annual
goals described in subclause (II) will be measured and when periodic
reports on the progress the child is making toward meeting the annual
goals (such as through the use of quarterly or other periodic reports,
concurrent with the issuance of report cards) will be provided;
(IV) a statement of the special education and related services and
supplementary aids and services, based on peer-reviewed research to the
extent practicable, to be provided to the child, or on behalf of the child,
and a statement of the program modifications or supports for school
personnel that will be provided for the child—
(aa) to advance appropriately toward attaining the annual goals;
(bb) to be involved in and make progress in the general education
curriculum in accordance with subclause (I) and to participate in
extracurricular and other nonacademic activities; and
(cc) to be educated and participate with other children with disabilities
and nondisabled children in the activities described in this
subparagraph;
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(V) an explanation of the extent, if any, to which the child will not
participate with nondisabled children in the regular class and in the
activities described in subclause (IV)(cc);
(VI)
(aa) a statement of any individual appropriate accommodations that
are necessary to measure the academic achievement and functional
performance of the child on State and districtwide assessments
consistent with section 612(a)(16)(A) [20 USCS § 1412(a)(16)(A)];
and
(bb) if the IEP Team determines that the child shall take an alternate
assessment on a particular State or districtwide assessment of student
achievement, a statement of why—
(AA) the child cannot participate in the regular assessment; and
(BB) the particular alternate assessment selected is appropriate for
the child;
(VII) the projected date for the beginning of the services and
modifications described in subclause (IV), and the anticipated frequency,
location, and duration of those services and modifications; and
(VIII) beginning not later than the first IEP to be in effect when the child
is 16, and updated annually thereafter—
(aa) appropriate measurable postsecondary goals based upon age
appropriate transition assessments related to training, education,
employment, and, where appropriate, independent living skills;
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(bb) the transition services (including courses of study) needed to
assist the child in reaching those goals; and
(cc) beginning not later than 1 year before the child reaches the age of
majority under State law, a statement that the child has been informed
of the child’s rights under this title [20 USCS §§ 1400 et seq.], if any,
that will transfer to the child on reaching the age of majority under
section 615(m) [20 USCS § 1415(m)].
(ii) Rule of construction. Nothing in this section shall be construed to
require—
(I) that additional information be included in a child’s IEP beyond what is
explicitly required in this section; and
(II) the IEP Team to include information under 1 component of a child’s
IEP that is already contained under another component of such IEP.
(B) Individualized education program team. The term “individualized education
program team” or “IEP Team” means a group of individuals composed of—
(i) the parents of a child with a disability;
(ii) not less than 1 regular education teacher of such child (if the child is, or
may be, participating in the regular education environment);
(iii) not less than 1 special education teacher, or where appropriate, not less
than 1 special education provider of such child;
(iv) a representative of the local educational agency who—
(I) is qualified to provide, or supervise the provision of, specially
designed instruction to meet the unique needs of children with disabilities;
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(II) is knowledgeable about the general education curriculum; and
(III) is knowledgeable about the availability of resources of the local
educational agency;
(v) an individual who can interpret the instructional implications of
evaluation results, who may be a member of the team described in clauses (ii)
through (vi);
(vi) at the discretion of the parent or the agency, other individuals who have
knowledge or special expertise regarding the child, including related services
personnel as appropriate; and
(vii) whenever appropriate, the child with a disability.
(C) IEP team attendance.
(i) Attendance not necessary. A member of the IEP Team shall not be
required to attend an IEP meeting, in whole or in part, if the parent of a child
with a disability and the local educational agency agree that the attendance of
such member is not necessary because the member’s area of the curriculum or
related services is not being modified or discussed in the meeting.
(ii) Excusal. A member of the IEP Team may be excused from attending an
IEP meeting, in whole or in part, when the meeting involves a modification to
or discussion of the member’s area of the curriculum or related services, if—
(I) the parent and the local educational agency consent to the excusal; and
(II) the member submits, in writing to the parent and the IEP Team, input
into the development of the IEP prior to the meeting.
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(iii) Written agreement and consent required. A parent’s agreement under
clause (i) and consent under clause (ii) shall be in writing.
(D) IEP team transition. In the case of a child who was previously served under
part C [20 USCS §§ 1431 et seq.], an invitation to the initial IEP meeting shall, at
the request of the parent, be sent to the part C service coordinator or other
representatives of the part C system to assist with the smooth transition of
services.
(2) Requirement that program be in effect.
(A) In general. At the beginning of each school year, each local educational
agency, State educational agency, or other State agency, as the case may be, shall
have in effect, for each child with a disability in the agency’s jurisdiction, an
individualized education program, as defined in paragraph (1)(A).
(B) Program for child aged 3 through 5. In the case of a child with a disability
aged 3 through 5 (or, at the discretion of the State educational agency, a 2-yearold child with a disability who will turn age 3 during the school year), the IEP
Team shall consider the individualized family service plan that contains the
material described in section 636 [20 USCS § 1436], and that is developed in
accordance with this section, and the individualized family service plan may serve
as the IEP of the child if using that plan as the IEP is—
(i) consistent with State policy; and
(ii) agreed to by the agency and the child’s parents.
(C) Program for children who transfer school districts.
(i) In general.
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(I) Transfer within the same State. In the case of a child with a disability
who transfers school districts within the same academic year, who enrolls
in a new school, and who had an IEP that was in effect in the same State,
the local educational agency shall provide such child with a free
appropriate public education, including services comparable to those
described in the previously held IEP, in consultation with the parents until
such time as the local educational agency adopts the previously held IEP
or develops, adopts, and implements a new IEP that is consistent with
Federal and State law.
(II) Transfer outside State. In the case of a child with a disability who
transfers school districts within the same academic year, who enrolls in a
new school, and who had an IEP that was in effect in another State, the
local educational agency shall provide such child with a free appropriate
public education, including services comparable to those described in the
previously held IEP, in consultation with the parents until such time as the
local educational agency conducts an evaluation pursuant to subsection
(a)(1), if determined to be necessary by such agency, and develops a new
IEP, if appropriate, that is consistent with Federal and State law.
(ii) Transmittal of records. To facilitate the transition for a child described in
clause (i)—
(I) the new school in which the child enrolls shall take reasonable steps to
promptly obtain the child’s records, including the IEP and supporting
documents and any other records relating to the provision of special
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education or related services to the child, from the previous school in
which the child was enrolled, pursuant to section 99.31(a)(2) of title 34,
Code of Federal Regulations; and
(II) the previous school in which the child was enrolled shall take
reasonable steps to promptly respond to such request from the new school.
(3) Development of IEP.
(A) In general. In developing each child’s IEP, the IEP Team, subject to
subparagraph (C), shall consider—
(i) the strengths of the child;
(ii) the concerns of the parents for enhancing the education of their child;
(iii) the results of the initial evaluation or most recent evaluation of the child;
and
(iv) the academic, developmental, and functional needs of the child.
(B) Consideration of special factors. The IEP Team shall—
(i) in the case of a child whose behavior impedes the child’s learning or that
of others, consider the use of positive behavioral interventions and supports,
and other strategies, to address that behavior;
(ii) in the case of a child with limited English proficiency, consider the
language needs of the child as such needs relate to the child’s IEP;
(iii) in the case of a child who is blind or visually impaired, provide for
instruction in Braille and the use of Braille unless the IEP Team determines,
after an evaluation of the child’s reading and writing skills, needs, and
appropriate reading and writing media (including an evaluation of the child’s
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future needs for instruction in Braille or the use of Braille), that instruction in
Braille or the use of Braille is not appropriate for the child;
(iv) consider the communication needs of the child, and in the case of a child
who is deaf or hard of hearing, consider the child’s language and
communication needs, opportunities for direct communications with peers and
professional personnel in the child’s language and communication mode,
academic level, and full range of needs, including opportunities for direct
instruction in the child’s language and communication mode; and
(v) consider whether the child needs assistive technology devices and
services.
(C) Requirement with respect to regular education teacher. A regular education
teacher of the child, as a member of the IEP Team, shall, to the extent appropriate,
participate in the development of the IEP of the child, including the determination
of appropriate positive behavioral interventions and supports, and other strategies,
and the determination of supplementary aids and services, program modifications,
and support for school personnel consistent with paragraph (1)(A)(i)(IV).
(D) Agreement. In making changes to a child’s IEP after the annual IEP meeting
for a school year, the parent of a child with a disability and the local educational
agency may agree not to convene an IEP meeting for the purposes of making such
changes, and instead may develop a written document to amend or modify the
child’s current IEP.
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(E) Consolidation of IEP team meetings. To the extent possible, the local
educational agency shall encourage the consolidation of reevaluation meetings for
the child and other IEP Team meetings for the child.
(F) Amendments. Changes to the IEP may be made either by the entire IEP Team
or, as provided in subparagraph (D), by amending the IEP rather than by
redrafting the entire IEP. Upon request, a parent shall be provided with a revised
copy of the IEP with the amendments incorporated.
(4) Review and revision of IEP.
(A) In general. The local educational agency shall ensure that, subject to
subparagraph (B), the IEP Team—
(i) reviews the child’s IEP periodically, but not less frequently than annually,
to determine whether the annual goals for the child are being achieved; and
(ii) revises the IEP as appropriate to address—
(I) any lack of expected progress toward the annual goals and in the
general education curriculum, where appropriate;
(II) the results of any reevaluation conducted under this section;
(III) information about the child provided to, or by, the parents, as
described in subsection (c)(1)(B);
(IV) the child’s anticipated needs; or
(V) other matters.
(B) Requirement with respect to regular education teacher. A regular education
teacher of the child, as a member of the IEP Team, shall, consistent with
paragraph (1)(C), participate in the review and revision of the IEP of the child.
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(5) Multi-year IEP demonstration.
(A) Pilot program.
(i) Purpose. The purpose of this paragraph is to provide an opportunity for
States to allow parents and local educational agencies the opportunity for
long-term planning by offering the option of developing a comprehensive
multi-year IEP, not to exceed 3 years, that is designed to coincide with the
natural transition points for the child.
(ii) Authorization. In order to carry out the purpose of this paragraph, the
Secretary is authorized to approve not more than 15 proposals from States to
carry out the activity described in clause (i).
(iii) Proposal.
(I) In general. A State desiring to participate in the program under this
paragraph shall submit a proposal to the Secretary at such time and in such
manner as the Secretary may reasonably require.
(II) Content. The proposal shall include—
(aa) assurances that the development of a multi-year IEP under this
paragraph is optional for parents;
(bb) assurances that the parent is required to provide informed
consent before a comprehensive multi-year IEP is developed;
(cc) a list of required elements for each multi-year IEP, including—
(AA) measurable goals pursuant to paragraph (1)(A)(i)(II),
coinciding with natural transition points for the child, that will
enable the child to be involved in and make progress in the general
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education curriculum and that will meet the child’s other needs that
result from the child’s disability; and
(BB) measurable annual goals for determining progress toward
meeting the goals described in subitem (AA); and
(dd) a description of the process for the review and revision of each
multi-year IEP, including—
(AA) a review by the IEP Team of the child’s multi-year IEP at
each of the child’s natural transition points;
(BB) in years other than a child’s natural transition points, an
annual review of the child’s IEP to determine the child’s current
levels of progress and whether the annual goals for the child are
being achieved, and a requirement to amend the IEP, as
appropriate, to enable the child to continue to meet the measurable
goals set out in the IEP;
(CC) if the IEP Team determines on the basis of a review that the
child is not making sufficient progress toward the goals described
in the multi-year IEP, a requirement that the local educational
agency shall ensure that the IEP Team carries out a more thorough
review of the IEP in accordance with paragraph (4) within 30
calendar days; and
(DD) at the request of the parent, a requirement that the IEP Team
shall conduct a review of the child’s multi-year IEP rather than or
subsequent to an annual review.
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(B) Report. Beginning 2 years after the date of enactment of the Individuals with
Disabilities Education Improvement Act of 2004 [enacted Dec. 3, 2004], the
Secretary shall submit an annual report to the Committee on Education and the
Workforce of the House of Representatives and the Committee on Health,
Education, Labor, and Pensions of the Senate regarding the effectiveness of the
program under this paragraph and any specific recommendations for broader
implementation of such program, including—
(i) reducing—
(I) the paperwork burden on teachers, principals, administrators, and
related service providers; and
(II) noninstructional time spent by teachers in complying with this part
[20 USCS §§ 1411 et seq.];
(ii) enhancing longer-term educational planning;
(iii) improving positive outcomes for children with disabilities;
(iv) promoting collaboration between IEP Team members; and
(v) ensuring satisfaction of family members.
(C) Definition. In this paragraph, the term “natural transition points” means those
periods that are close in time to the transition of a child with a disability from
preschool to elementary grades, from elementary grades to middle or junior high
school grades, from middle or junior high school grades to secondary school
grades, and from secondary school grades to post-secondary activities, but in no
case a period longer than 3 years.
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(6) Failure to meet transition objectives. If a participating agency, other than the local
educational agency, fails to provide the transition services described in the IEP in
accordance with paragraph (1)(A)(i)(VIII), the local educational agency shall
reconvene the IEP Team to identify alternative strategies to meet the transition
objectives for the child set out in the IEP.
(7) Children with disabilities in adult prisons.
(A) In general. The following requirements shall not apply to children with
disabilities who are convicted as adults under State law and incarcerated in adult
prisons:
(i) The requirements contained in section 612(a)(16) [20 USCS §
1412(a)(16)] and paragraph (1)(A)(i)(VI) (relating to participation of children
with disabilities in general assessments).
(ii) The requirements of items (aa) and (bb) of paragraph (1)(A)(i)(VIII)
(relating to transition planning and transition services), do not apply with
respect to such children whose eligibility under this part [20 USCS §§ 1411 et
seq.] will end, because of such children’s age, before such children will be
released from prison.
(B) Additional requirement. If a child with a disability is convicted as an adult
under State law and incarcerated in an adult prison, the child’s IEP Team may
modify the child’s IEP or placement notwithstanding the requirements of sections
612(a)(5)(A) [20 USCS § 1412(a)(5)(A)] and paragraph (1)(A) if the State has
demonstrated a bona fide security or compelling penological interest that cannot
otherwise be accommodated.
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(e) Educational placements. Each local educational agency or State educational agency
shall ensure that the parents of each child with a disability are members of any group that
makes decisions on the educational placement of their child.
(f) Alternative means of meeting participation. When conducting IEP team meetings
and placement meetings pursuant to this section, section 615(e) [20 USCS § 1415(e)],
and section 615(f)(1)(B) [20 USCS § 1415(f)(1)(B)], and carrying out administrative
matters under section 615 [20 USCS § 1415] (such as scheduling, exchange of witness
lists, and status conferences), the parent of a child with a disability and a local
educational agency may agree to use alternative means of meeting participation, such as
video conferences and conference calls.

20 U.S.C. § 1415
Procedural safeguards.
(a) Establishment of procedures. Any State educational agency, State agency, or local
educational agency that receives assistance under this part [20 USCS §§ 1411 et seq.]
shall establish and maintain procedures in accordance with this section to ensure that
children with disabilities and their parents are guaranteed procedural safeguards with
respect to the provision of a free appropriate public education by such agencies.
(b) Types of procedures. The procedures required by this section shall include the
following:
(1) An opportunity for the parents of a child with a disability to examine all records
relating to such child and to participate in meetings with respect to the identification,
evaluation, and educational placement of the child, and the provision of a free
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appropriate public education to such child, and to obtain an independent educational
evaluation of the child.
(2)
(A) Procedures to protect the rights of the child whenever the parents of the child
are not known, the agency cannot, after reasonable efforts, locate the parents, or
the child is a ward of the State, including the assignment of an individual to act as
a surrogate for the parents, which surrogate shall not be an employee of the State
educational agency, the local educational agency, or any other agency that is
involved in the education or care of the child. In the case of—
(i) a child who is a ward of the State, such surrogate may alternatively be
appointed by the judge overseeing the child’s care provided that the surrogate
meets the requirements of this paragraph; and
(ii) an unaccompanied homeless youth as defined in section 725(6) of the
McKinney-Vento Homeless Assistance Act (42 U.S.C. 11434a(6)), the local
educational agency shall appoint a surrogate in accordance with this
paragraph.
(B) The State shall make reasonable efforts to ensure the assignment of a
surrogate not more than 30 days after there is a determination by the agency that
the child needs a surrogate.
(3) Written prior notice to the parents of the child, in accordance with subsection
(c)(1), whenever the local educational agency—
(A) proposes to initiate or change; or
(B) refuses to initiate or change,
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the identification, evaluation, or educational placement of the child, or the provision
of a free appropriate public education to the child.
(4) Procedures designed to ensure that the notice required by paragraph (3) is in the
native language of the parents, unless it clearly is not feasible to do so.
(5) An opportunity for mediation, in accordance with subsection (e).
(6) An opportunity for any party to present a complaint—
(A) with respect to any matter relating to the identification, evaluation, or
educational placement of the child, or the provision of a free appropriate public
education to such child; and
(B) which sets forth an alleged violation that occurred not more than 2 years
before the date the parent or public agency knew or should have known about the
alleged action that forms the basis of the complaint, or, if the State has an explicit
time limitation for presenting such a complaint under this part [20 USCS §§ 1411
et seq.], in such time as the State law allows, except that the exceptions to the
timeline described in subsection (f)(3)(D) shall apply to the timeline described in
this subparagraph.
(7)
(A) Procedures that require either party, or the attorney representing a party, to
provide due process complaint notice in accordance with subsection (c)(2) (which
shall remain confidential)—
(i) to the other party, in the complaint filed under paragraph (6), and forward
a copy of such notice to the State educational agency; and
(ii) that shall include—

152

(I) the name of the child, the address of the residence of the child (or
available contact information in the case of a homeless child), and the
name of the school the child is attending;
(II) in the case of a homeless child or youth (within the meaning of
section 725(2) of the McKinney-Vento Homeless Assistance Act (42
U.S.C. 11434a(2)), available contact information for the child and the
name of the school the child is attending;
(III) a description of the nature of the problem of the child relating to
such proposed initiation or change, including facts relating to such
problem; and
(IV) a proposed resolution of the problem to the extent known and
available to the party at the time.
(B) A requirement that a party may not have a due process hearing until the
party, or the attorney representing the party, files a notice that meets the
requirements of subparagraph (A)(ii).
(8) Procedures that require the State educational agency to develop a model form to
assist parents in filing a complaint and due process complaint notice in accordance
with paragraphs (6) and (7), respectively.
(c) Notification requirements.
(1) Content of prior written notice. The notice required by subsection (b)(3) shall
include—
(A) a description of the action proposed or refused by the agency;
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(B) an explanation of why the agency proposes or refuses to take the action and a
description of each evaluation procedure, assessment, record, or report the agency
used as a basis for the proposed or refused action;
(C) a statement that the parents of a child with a disability have protection under
the procedural safeguards of this part [20 USCS §§ 1411 et seq.] and, if this
notice is not an initial referral for evaluation, the means by which a copy of a
description of the procedural safeguards can be obtained;
(D) sources for parents to contact to obtain assistance in understanding the
provisions of this part [20 USCS §§ 1411 et seq.];
(E) a description of other options considered by the IEP Team and the reason
why those options were rejected; and
(F) a description of the factors that are relevant to the agency’s proposal or
refusal.
(2) Due process complaint notice.
(A) Complaint. The due process complaint notice required under subsection
(b)(7)(A) shall be deemed to be sufficient unless the party receiving the notice
notifies the hearing officer and the other party in writing that the receiving party
believes the notice has not met the requirements of subsection (b)(7)(A).
(B) Response to complaint.
(i) Local educational agency response.
(I) In general. If the local educational agency has not sent a prior written
notice to the parent regarding the subject matter contained in the parent’s
due process complaint notice, such local educational agency shall, within
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10 days of receiving the complaint, send to the parent a response that shall
include—
(aa) an explanation of why the agency proposed or refused to take the
action raised in the complaint;
(bb) a description of other options that the IEP Team considered and
the reasons why those options were rejected;
(cc) a description of each evaluation procedure, assessment, record, or
report the agency used as the basis for the proposed or refused action;
and
(dd) a description of the factors that are relevant to the agency’s
proposal or refusal.
(II) Sufficiency. A response filed by a local educational agency pursuant
to subclause (I) shall not be construed to preclude such local educational
agency from asserting that the parent’s due process complaint notice was
insufficient where appropriate.
(ii) Other party response. Except as provided in clause (i), the noncomplaining party shall, within 10 days of receiving the complaint, send to the
complaint a response that specifically addresses the issues raised in the
complaint.
(C) Timing. The party providing a hearing officer notification under
subparagraph (A) shall provide the notification within 15 days of receiving the
complaint.
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(D) Determination. Within 5 days of receipt of the notification provided under
subparagraph (C), the hearing officer shall make a determination on the face of
the notice of whether the notification meets the requirements of subsection
(b)(7)(A), and shall immediately notify the parties in writing of such
determination.
(E) Amended complaint notice.
(i) In general. A party may amend its due process complaint notice only if—
(I) the other party consents in writing to such amendment and is given the
opportunity to resolve the complaint through a meeting held pursuant to
subsection (f)(1)(B); or
(II) the hearing officer grants permission, except that the hearing officer
may only grant such permission at any time not later than 5 days before a
due process hearing occurs.
(ii) Applicable timeline. The applicable timeline for a due process hearing
under this part [20 USCS §§ 1411 et seq.] shall recommence at the time the
party files an amended notice, including the timeline under subsection
(f)(1)(B).
(d) Procedural safeguards notice.
(1) In general.
(A) Copy to parents. A copy of the procedural safeguards available to the parents
of a child with a disability shall be given to the parents only 1 time a year, except
that a copy also shall be given to the parents—
(i) upon initial referral or parental request for evaluation;
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(ii) upon the first occurrence of the filing of a complaint under subsection
(b)(6); and
(iii) upon request by a parent.
(B) Internet website. A local educational agency may place a current copy of the
procedural safeguards notice on its Internet website if such website exists.
(2) Contents. The procedural safeguards notice shall include a full explanation of the
procedural safeguards, written in the native language of the parents (unless it clearly
is not feasible to do so) and written in an easily understandable manner, available
under this section and under regulations promulgated by the Secretary relating to—
(A) independent educational evaluation;
(B) prior written notice;
(C) parental consent;
(D) access to educational records;
(E) the opportunity to present and resolve complaints, including—
(i) the time period in which to make a complaint;
(ii) the opportunity for the agency to resolve the complaint; and
(iii) the availability of mediation;
(F) the child’s placement during pendency of due process proceedings;
(G) procedures for students who are subject to placement in an interim
alternative educational setting;
(H) requirements for unilateral placement by parents of children in private
schools at public expense;
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(I) due process hearings, including requirements for disclosure of evaluation
results and recommendations;
(J) State-level appeals (if applicable in that State);
(K) civil actions, including the time period in which to file such actions; and
(L) attorneys’ fees.
(e) Mediation.
(1) In general. Any State educational agency or local educational agency that
receives assistance under this part [20 USCS §§ 1411 et seq.] shall ensure that
procedures are established and implemented to allow parties to disputes involving any
matter, including matters arising prior to the filing of a complaint pursuant to
subsection (b)(6), to resolve such disputes through a mediation process.
(2) Requirements. Such procedures shall meet the following requirements:
(A) The procedures shall ensure that the mediation process—
(i) is voluntary on the part of the parties;
(ii) is not used to deny or delay a parent’s right to a due process hearing under
subsection (f), or to deny any other rights afforded under this part [20 USCS
§§ 1411 et seq.]; and
(iii) is conducted by a qualified and impartial mediator who is trained in
effective mediation techniques.
(B) Opportunity to meet with a disinterested party. A local educational agency or
a State agency may establish procedures to offer to parents and schools that
choose not to use the mediation process, an opportunity to meet, at a time and
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location convenient to the parents, with a disinterested party who is under contract
with—
(i) a parent training and information center or community parent resource
center in the State established under section 671 or 672 [20 USCS § 1471 or
1472]; or
(ii) an appropriate alternative dispute resolution entity,
to encourage the use, and explain the benefits, of the mediation process to the
parents.
(C) List of qualified mediators. The State shall maintain a list of individuals who
are qualified mediators and knowledgeable in laws and regulations relating to the
provision of special education and related services.
(D) Costs. The State shall bear the cost of the mediation process, including the
costs of meetings described in subparagraph (B).
(E) Scheduling and location. Each session in the mediation process shall be
scheduled in a timely manner and shall be held in a location that is convenient to
the parties to the dispute.
(F) Written agreement. In the case that a resolution is reached to resolve the
complaint through the mediation process, the parties shall execute a legally
binding agreement that sets forth such resolution and that—
(i) states that all discussions that occurred during the mediation process shall
be confidential and may not be used as evidence in any subsequent due
process hearing or civil proceeding;
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(ii) is signed by both the parent and a representative of the agency who has
the authority to bind such agency; and
(iii) is enforceable in any State court of competent jurisdiction or in a district
court of the United States.
(G) Mediation discussions. Discussions that occur during the mediation process
shall be confidential and may not be used as evidence in any subsequent due
process hearing or civil proceeding.
(f) Impartial due process hearing.
(1) In general.
(A) Hearing. Whenever a complaint has been received under subsection (b)(6) or
(k), the parents or the local educational agency involved in such complaint shall
have an opportunity for an impartial due process hearing, which shall be
conducted by the State educational agency or by the local educational agency, as
determined by State law or by the State educational agency.
(B) Resolution session.
(i) Preliminary meeting. Prior to the opportunity for an impartial due process
hearing under subparagraph (A), the local educational agency shall convene a
meeting with the parents and the relevant member or members of the IEP
Team who have specific knowledge of the facts identified in the complaint—
(I) within 15 days of receiving notice of the parents’ complaint;
(II) which shall include a representative of the agency who has
decisionmaking authority on behalf of such agency;
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(III) which may not include an attorney of the local educational agency
unless the parent is accompanied by an attorney; and
(IV) where the parents of the child discuss their complaint, and the facts
that form the basis of the complaint, and the local educational agency is
provided the opportunity to resolve the complaint,
unless the parents and the local educational agency agree in writing to waive
such meeting, or agree to use the mediation process described in subsection
(e).
(ii) Hearing. If the local educational agency has not resolved the complaint to
the satisfaction of the parents within 30 days of the receipt of the complaint,
the due process hearing may occur, and all of the applicable timelines for a
due process hearing under this part [20 USCS §§ 1411 et seq.] shall
commence.
(iii) Written settlement agreement. In the case that a resolution is reached to
resolve the complaint at a meeting described in clause (i), the parties shall
execute a legally binding agreement that is—
(I) signed by both the parent and a representative of the agency who has
the authority to bind such agency; and
(II) enforceable in any State court of competent jurisdiction or in a
district court of the United States.
(iv) Review period. If the parties execute an agreement pursuant to clause
(iii), a party may void such agreement within 3 business days of the
agreement’s execution.
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(2) Disclosure of evaluations and recommendations.
(A) In general. Not less than 5 business days prior to a hearing conducted
pursuant to paragraph (1), each party shall disclose to all other parties all
evaluations completed by that date, and recommendations based on the offering
party’s evaluations, that the party intends to use at the hearing.
(B) Failure to disclose. A hearing officer may bar any party that fails to comply
with subparagraph (A) from introducing the relevant evaluation or
recommendation at the hearing without the consent of the other party.
(3) Limitations on hearing.
(A) Person conducting hearing. A hearing officer conducting a hearing pursuant
to paragraph (1)(A) shall, at a minimum—
(i) not be—
(I) an employee of the State educational agency or the local educational
agency involved in the education or care of the child; or
(II) a person having a personal or professional interest that conflicts with
the person’s objectivity in the hearing;
(ii) possess knowledge of, and the ability to understand, the provisions of this
title [20 USCS §§ 1400 et seq.], Federal and State regulations pertaining to
this title [20 USCS §§ 1400 et seq.], and legal interpretations of this title [20
USCS §§ 1400 et seq.] by Federal and State courts;
(iii) possess the knowledge and ability to conduct hearings in accordance with
appropriate, standard legal practice; and
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(iv) possess the knowledge and ability to render and write decisions in
accordance with appropriate, standard legal practice.
(B) Subject matter of hearing. The party requesting the due process hearing shall
not be allowed to raise issues at the due process hearing that were not raised in the
notice filed under subsection (b)(7), unless the other party agrees otherwise.
(C) Timeline for requesting hearing. A parent or agency shall request an
impartial due process hearing within 2 years of the date the parent or agency knew
or should have known about the alleged action that forms the basis of the
complaint, or, if the State has an explicit time limitation for requesting such a
hearing under this part [20 USCS §§ 1411 et seq.], in such time as the State law
allows.
(D) Exceptions to the timeline. The timeline described in subparagraph (C) shall
not apply to a parent if the parent was prevented from requesting the hearing due
to—
(i) specific misrepresentations by the local educational agency that it had
resolved the problem forming the basis of the complaint; or
(ii) the local educational agency’s withholding of information from the parent
that was required under this part [20 USCS §§ 1411 et seq.] to be provided to
the parent.
(E) Decision of hearing officer.
(i) In general. Subject to clause (ii), a decision made by a hearing officer shall
be made on substantive grounds based on a determination of whether the child
received a free appropriate public education.
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(ii) Procedural issues. In matters alleging a procedural violation, a hearing
officer may find that a child did not receive a free appropriate public
education only if the procedural inadequacies—
(I) impeded the child’s right to a free appropriate public education;
(II) significantly impeded the parents’ opportunity to participate in the
decisionmaking process regarding the provision of a free appropriate
public education to the parents’ child; or
(III) caused a deprivation of educational benefits.
(iii) Rule of construction. Nothing in this subparagraph shall be construed to
preclude a hearing officer from ordering a local educational agency to comply
with procedural requirements under this section.
(F) Rule of construction. Nothing in this paragraph shall be construed to affect
the right of a parent to file a complaint with the State educational agency.
(g) Appeal.
(1) In general. If the hearing required by subsection (f) is conducted by a local
educational agency, any party aggrieved by the findings and decision rendered in
such a hearing may appeal such findings and decision to the State educational agency.
(2) Impartial review and independent decision. The State educational agency shall
conduct an impartial review of the findings and decision appealed under paragraph
(1). The officer conducting such review shall make an independent decision upon
completion of such review.
(h) Safeguards. Any party to a hearing conducted pursuant to subsection (f) or (k), or
an appeal conducted pursuant to subsection (g), shall be accorded—
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(1) the right to be accompanied and advised by counsel and by individuals with
special knowledge or training with respect to the problems of children with
disabilities;
(2) the right to present evidence and confront, cross-examine, and compel the
attendance of witnesses;
(3) the right to a written, or, at the option of the parents, electronic verbatim record of
such hearing; and
(4) the right to written, or, at the option of the parents, electronic findings of fact and
decisions, which findings and decisions—
(A) shall be made available to the public consistent with the requirements of
section 617(b) [20 USCS § 1417(b)] (relating to the confidentiality of data,
information, and records); and
(B) shall be transmitted to the advisory panel established pursuant to section
612(a)(21) [20 USCS § 1412(a)(21)].
(i) Administrative procedures.
(1) In general.
(A) Decision made in hearing. A decision made in a hearing conducted pursuant
to subsection (f) or (k) shall be final, except that any party involved in such
hearing may appeal such decision under the provisions of subsection (g) and
paragraph (2).
(B) Decision made at appeal. A decision made under subsection (g) shall be final,
except that any party may bring an action under paragraph (2).
(2) Right to bring civil action.
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(A) In general. Any party aggrieved by the findings and decision made under
subsection (f) or (k) who does not have the right to an appeal under subsection
(g), and any party aggrieved by the findings and decision made under this
subsection, shall have the right to bring a civil action with respect to the
complaint presented pursuant to this section, which action may be brought in any
State court of competent jurisdiction or in a district court of the United States,
without regard to the amount in controversy.
(B) Limitation. The party bringing the action shall have 90 days from the date of
the decision of the hearing officer to bring such an action, or, if the State has an
explicit time limitation for bringing such action under this part [20 USCS §§ 1411
et seq.], in such time as the State law allows.
(C) Additional requirements. In any action brought under this paragraph, the
court—
(i) shall receive the records of the administrative proceedings;
(ii) shall hear additional evidence at the request of a party; and
(iii) basing its decision on the preponderance of the evidence, shall grant such
relief as the court determines is appropriate.
(3) Jurisdiction of district courts; attorneys’ fees.
(A) In general. The district courts of the United States shall have jurisdiction of
actions brought under this section without regard to the amount in controversy.
(B) Award of attorneys’ fees.
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(i) In general. In any action or proceeding brought under this section, the
court, in its discretion, may award reasonable attorneys’ fees as part of the
costs—
(I) to a prevailing party who is the parent of a child with a disability;
(II) to a prevailing party who is a State educational agency or local
educational agency against the attorney of a parent who files a complaint
or subsequent cause of action that is frivolous, unreasonable, or without
foundation, or against the attorney of a parent who continued to litigate
after the litigation clearly became frivolous, unreasonable, or without
foundation; or
(III) to a prevailing State educational agency or local educational agency
against the attorney of a parent, or against the parent, if the parent’s
complaint or subsequent cause of action was presented for any improper
purpose, such as to harass, to cause unnecessary delay, or to needlessly
increase the cost of litigation.
(ii) Rule of construction. Nothing in this subparagraph shall be construed to
affect section 327 of the District of Columbia Appropriations Act, 2005.
(C) Determination of amount of attorneys’ fees. Fees awarded under this
paragraph shall be based on rates prevailing in the community in which the action
or proceeding arose for the kind and quality of services furnished. No bonus or
multiplier may be used in calculating the fees awarded under this subsection.
(D) Prohibition of attorneys’ fees and related costs for certain services.
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(i) In general. Attorneys’ fees may not be awarded and related costs may not
be reimbursed in any action or proceeding under this section for services
performed subsequent to the time of a written offer of settlement to a parent
if—
(I) the offer is made within the time prescribed by Rule 68 of the Federal
Rules of Civil Procedure or, in the case of an administrative proceeding, at
any time more than 10 days before the proceeding begins;
(II) the offer is not accepted within 10 days; and
(III) the court or administrative hearing officer finds that the relief finally
obtained by the parents is not more favorable to the parents than the offer
of settlement.
(ii) IEP team meetings. Attorneys’ fees may not be awarded relating to any
meeting of the IEP Team unless such meeting is convened as a result of an
administrative proceeding or judicial action, or, at the discretion of the State,
for a mediation described in subsection (e).
(iii) Opportunity to resolve complaints. A meeting conducted pursuant to
subsection (f)(1)(B)(i) shall not be considered—
(I) a meeting convened as a result of an administrative hearing or judicial
action; or
(II) an administrative hearing or judicial action for purposes of this
paragraph.
(E) Exception to prohibition on attorneys’ fees and related costs.
Notwithstanding subparagraph (D), an award of attorneys’ fees and related costs
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may be made to a parent who is the prevailing party and who was substantially
justified in rejecting the settlement offer.
(F) Reduction in amount of attorneys’ fees. Except as provided in subparagraph
(G), whenever the court finds that—
(i) the parent, or the parent’s attorney, during the course of the action or
proceeding, unreasonably protracted the final resolution of the controversy;
(ii) the amount of the attorneys’ fees otherwise authorized to be awarded
unreasonably exceeds the hourly rate prevailing in the community for similar
services by attorneys of reasonably comparable skill, reputation, and
experience;
(iii) the time spent and legal services furnished were excessive considering
the nature of the action or proceeding; or
(iv) the attorney representing the parent did not provide to the local
educational agency the appropriate information in the notice of the complaint
described in subsection (b)(7)(A),
the court shall reduce, accordingly, the amount of the attorneys’ fees awarded
under this section.
(G) Exception to reduction in amount of attorneys’ fees. The provisions of
subparagraph (F) shall not apply in any action or proceeding if the court finds that
the State or local educational agency unreasonably protracted the final resolution
of the action or proceeding or there was a violation of this section.
(j) Maintenance of current educational placement. Except as provided in subsection
(k)(4), during the pendency of any proceedings conducted pursuant to this section, unless
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the State or local educational agency and the parents otherwise agree, the child shall
remain in the then-current educational placement of the child, or, if applying for initial
admission to a public school, shall, with the consent of the parents, be placed in the
public school program until all such proceedings have been completed.
(k) Placement in alternative educational setting.
(1) Authority of school personnel.
(A) Case-by-case determination. School personnel may consider any unique
circumstances on a case-by-case basis when determining whether to order a
change in placement for a child with a disability who violates a code of student
conduct.
(B) Authority. School personnel under this subsection may remove a child with a
disability who violates a code of student conduct from their current placement to
an appropriate interim alternative educational setting, another setting, or
suspension, for not more than 10 school days (to the extent such alternatives are
applied to children without disabilities).
(C) Additional authority. If school personnel seek to order a change in placement
that would exceed 10 school days and the behavior that gave rise to the violation
of the school code is determined not to be a manifestation of the child’s disability
pursuant to subparagraph (E), the relevant disciplinary procedures applicable to
children without disabilities may be applied to the child in the same manner and
for the same duration in which the procedures would be applied to children
without disabilities, except as provided in section 612(a)(1) [20 USCS §
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1412(a)(1)] although it may be provided in an interim alternative educational
setting.
(D) Services. A child with a disability who is removed from the child’s current
placement under subparagraph (G) (irrespective of whether the behavior is
determined to be a manifestation of the child’s disability) or subparagraph (C)
shall—
(i) continue to receive educational services, as provided in section 612(a)(1)
[20 USCS § 1412(a)(1)], so as to enable the child to continue to participate in
the general education curriculum, although in another setting, and to progress
toward meeting the goals set out in the child’s IEP; and
(ii) receive, as appropriate, a functional behavioral assessment, behavioral
intervention services and modifications, that are designed to address the
behavior violation so that it does not recur.
(E) Manifestation determination.
(i) In general. Except as provided in subparagraph (B), within 10 school days
of any decision to change the placement of a child with a disability because of
a violation of a code of student conduct, the local educational agency, the
parent, and relevant members of the IEP Team (as determined by the parent
and the local educational agency) shall review all relevant information in the
student’s file, including the child’s IEP, any teacher observations, and any
relevant information provided by the parents to determine—
(I) if the conduct in question was caused by, or had a direct and
substantial relationship to, the child’s disability; or
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(II) if the conduct in question was the direct result of the local educational
agency’s failure to implement the IEP.
(ii) Manifestation. If the local educational agency, the parent, and relevant
members of the IEP Team determine that either subclause (I) or (II) of clause
(i) is applicable for the child, the conduct shall be determined to be a
manifestation of the child’s disability.
(F) Determination that behavior was a manifestation. If the local educational
agency, the parent, and relevant members of the IEP Team make the
determination that the conduct was a manifestation of the child’s disability, the
IEP Team shall—
(i) conduct a functional behavioral assessment, and implement a behavioral
intervention plan for such child, provided that the local educational agency
had not conducted such assessment prior to such determination before the
behavior that resulted in a change in placement described in subparagraph (C)
or (G);
(ii) in the situation where a behavioral intervention plan has been developed,
review the behavioral intervention plan if the child already has such a
behavioral intervention plan, and modify it, as necessary, to address the
behavior; and
(iii) except as provided in subparagraph (G), return the child to the placement
from which the child was removed, unless the parent and the local educational
agency agree to a change of placement as part of the modification of the
behavioral intervention plan.
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(G) Special circumstances. School personnel may remove a student to an interim
alternative educational setting for not more than 45 school days without regard to
whether the behavior is determined to be a manifestation of the child’s disability,
in cases where a child—
(i) carries or possesses a weapon to or at school, on school premises, or to or
at a school function under the jurisdiction of a State or local educational
agency;
(ii) knowingly possesses or uses illegal drugs, or sells or solicits the sale of a
controlled substance, while at school, on school premises, or at a school
function under the jurisdiction of a State or local educational agency; or
(iii) has inflicted serious bodily injury upon another person while at school,
on school premises, or at a school function under the jurisdiction of a State or
local educational agency.
(H) Notification. Not later than the date on which the decision to take
disciplinary action is made, the local educational agency shall notify the parents
of that decision, and of all procedural safeguards accorded under this section.
(2) Determination of setting. The interim alternative educational setting in
subparagraphs (C) and (G) of paragraph (1) shall be determined by the IEP Team.
(3) Appeal.
(A) In general. The parent of a child with a disability who disagrees with any
decision regarding placement, or the manifestation determination under this
subsection, or a local educational agency that believes that maintaining the current
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placement of the child is substantially likely to result in injury to the child or to
others, may request a hearing.
(B) Authority of hearing officer.
(i) In general. A hearing officer shall hear, and make a determination
regarding, an appeal requested under subparagraph (A).
(ii) Change of placement order. In making the determination under clause (i),
the hearing officer may order a change in placement of a child with a
disability. In such situations, the hearing officer may—
(I) return a child with a disability to the placement from which the child
was removed; or
(II) order a change in placement of a child with a disability to an
appropriate interim alternative educational setting for not more than 45
school days if the hearing officer determines that maintaining the current
placement of such child is substantially likely to result in injury to the
child or to others.
(4) Placement during appeals. When an appeal under paragraph (3) has been
requested by either the parent or the local educational agency—
(A) the child shall remain in the interim alternative educational setting pending
the decision of the hearing officer or until the expiration of the time period
provided for in paragraph (1)(C), whichever occurs first, unless the parent and the
State or local educational agency agree otherwise; and
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(B) the State or local educational agency shall arrange for an expedited hearing,
which shall occur within 20 school days of the date the hearing is requested and
shall result in a determination within 10 school days after the hearing.
(5) Protections for children not yet eligible for special education and related services.
(A) In general. A child who has not been determined to be eligible for special
education and related services under this part [20 USCS §§ 1411 et seq.] and who
has engaged in behavior that violates a code of student conduct, may assert any of
the protections provided for in this part [20 USCS §§ 1411 et seq.] if the local
educational agency had knowledge (as determined in accordance with this
paragraph) that the child was a child with a disability before the behavior that
precipitated the disciplinary action occurred.
(B) Basis of knowledge. A local educational agency shall be deemed to have
knowledge that a child is a child with a disability if, before the behavior that
precipitated the disciplinary action occurred—
(i) the parent of the child has expressed concern in writing to supervisory or
administrative personnel of the appropriate educational agency, or a teacher of
the child, that the child is in need of special education and related services;
(ii) the parent of the child has requested an evaluation of the child pursuant to
section 614(a)(1)(B) [20 USCS § 1414(a)(1)(B)]; or
(iii) the teacher of the child, or other personnel of the local educational
agency, has expressed specific concerns about a pattern of behavior
demonstrated by the child, directly to the director of special education of such
agency or to other supervisory personnel of the agency.
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(C) Exception. A local educational agency shall not be deemed to have
knowledge that the child is a child with a disability if the parent of the child has
not allowed an evaluation of the child pursuant to section 614 [20 USCS § 1414]
or has refused services under this part [20 USCS §§ 1411 et seq.] or the child has
been evaluated and it was determined that the child was not a child with a
disability under this part [20 USCS §§ 1411 et seq.].
(D) Conditions that apply if no basis of knowledge.
(i) In general. If a local educational agency does not have knowledge that a
child is a child with a disability (in accordance with subparagraph (B) or (C))
prior to taking disciplinary measures against the child, the child may be
subjected to disciplinary measures applied to children without disabilities who
engaged in comparable behaviors consistent with clause (ii).
(ii) Limitations. If a request is made for an evaluation of a child during the
time period in which the child is subjected to disciplinary measures under this
subsection, the evaluation shall be conducted in an expedited manner. If the
child is determined to be a child with a disability, taking into consideration
information from the evaluation conducted by the agency and information
provided by the parents, the agency shall provide special education and related
services in accordance with this part [20 USCS §§ 1411 et seq.], except that,
pending the results of the evaluation, the child shall remain in the educational
placement determined by school authorities.
(6) Referral to and action by law enforcement and judicial authorities.
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(A) Rule of construction. Nothing in this part [20 USCS §§ 1411 et seq.] shall be
construed to prohibit an agency from reporting a crime committed by a child with
a disability to appropriate authorities or to prevent State law enforcement and
judicial authorities from exercising their responsibilities with regard to the
application of Federal and State law to crimes committed by a child with a
disability.
(B) Transmittal of records. An agency reporting a crime committed by a child
with a disability shall ensure that copies of the special education and disciplinary
records of the child are transmitted for consideration by the appropriate
authorities to whom the agency reports the crime.
(7) Definitions. In this subsection:
(A) Controlled substance. The term “controlled substance” means a drug or other
substance identified under schedule I, II, III, IV, or V in section 202(c) of the
Controlled Substances Act (21 U.S.C. 812(c)).
(B) Illegal drug. The term “illegal drug” means a controlled substance but does
not include a controlled substance that is legally possessed or used under the
supervision of a licensed health-care professional or that is legally possessed or
used under any other authority under that Act or under any other provision of
Federal law.
(C) Weapon. The term “weapon” has the meaning given the term “dangerous
weapon” under section 930(g)(2) of title 18, United States Code.
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(D) Serious bodily injury. The term “serious bodily injury” has the meaning
given the term “serious bodily injury” under paragraph (3) of subsection (h) of
section 1365 of title 18, United States Code.
(l) Rule of construction. Nothing in this title [20 USCS §§ 1400 et seq.] shall be
construed to restrict or limit the rights, procedures, and remedies available under the
Constitution, the Americans with Disabilities Act of 1990, title V of the Rehabilitation
Act of 1973 [29 USCS §§ 790 et seq.], or other Federal laws protecting the rights of
children with disabilities, except that before the filing of a civil action under such laws
seeking relief that is also available under this part [20 USCS §§ 1411 et seq.], the
procedures under subsections (f) and (g) shall be exhausted to the same extent as would
be required had the action been brought under this part [20 USCS §§ 1411 et seq.].
(m) Transfer of parental rights at age of majority.
(1) In general. A State that receives amounts from a grant under this part [20 USCS
§§ 1411 et seq.] may provide that, when a child with a disability reaches the age of
majority under State law (except for a child with a disability who has been
determined to be incompetent under State law)—
(A) the agency shall provide any notice required by this section to both the
individual and the parents;
(B) all other rights accorded to parents under this part [20 USCS §§ 1411 et seq.]
transfer to the child;
(C) the agency shall notify the individual and the parents of the transfer of rights;
and
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(D) all rights accorded to parents under this part [20 USCS §§ 1411 et seq.]
transfer to children who are incarcerated in an adult or juvenile Federal, State, or
local correctional institution.
(2) Special rule. If, under State law, a child with a disability who has reached the age
of majority under State law, who has not been determined to be incompetent, but who
is determined not to have the ability to provide informed consent with respect to the
educational program of the child, the State shall establish procedures for appointing
the parent of the child, or if the parent is not available, another appropriate individual,
to represent the educational interests of the child throughout the period of eligibility
of the child under this part [20 USCS §§ 1411 et seq.].
(n) Electronic mail. A parent of a child with a disability may elect to receive notices
required under this section by an electronic mail (e-mail) communication, if the agency
makes such option available.
(o) Separate complaint. Nothing in this section shall be construed to preclude a parent
from filing a separate due process complaint on an issue separate from a due process
complaint already filed.

State Statutes
Mont. Code Ann. § 3-2-203
Appellate jurisdiction.
The appellate jurisdiction of the supreme court extends to all cases at law and in equity.

179

Federal Regulations
34 C.F.R. § 300.8
§ 300.8 Child with a disability.

(a) General.
(1)Child with a disability means a child evaluated in accordance with §§ 300.304
through 300.311 as having an intellectual disability, a hearing impairment (including
deafness), a speech or language impairment, a visual impairment (including
blindness), a serious emotional disturbance (referred to in this part as "emotional
disturbance"), an orthopedic impairment, autism, traumatic brain injury, an other
health impairment, a specific learning disability, deaf-blindness, or multiple
disabilities, and who, by reason thereof, needs special education and related services.
(2)
(i)Subject to paragraph (a)(2)(ii) of this section, if it is determined, through an
appropriate evaluation under §§ 300.304 through 300.311, that a child has one of
the disabilities identified in paragraph (a)(1) of this section, but only needs a
related service and not special education, the child is not a child with a disability
under this part.
(ii)If, consistent with § 300.39 (a)(2), the related service required by the child is
considered special education rather than a related service under State standards,
the child would be determined to be a child with a disability under paragraph
(a)(1) of this section.
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(b)Children aged three through nine experiencing developmental delays. Child with a
disability for children aged three through nine (or any subset of that age range, including ages
three through five), may, subject to the conditions described in § 300.111 (b), include a child
-(1)Who is experiencing developmental delays, as defined by the State and as
measured by appropriate diagnostic instruments and procedures, in one or more of the
following areas: Physical development, cognitive development, communication
development, social or emotional development, or adaptive development; and
(2)Who, by reason thereof, needs special education and related services.
(c)Definitions of disability terms. The terms used in this definition of a child with a disability
are defined as follows:
(1)
(i)Autism means a developmental disability significantly affecting verbal and
nonverbal communication and social interaction, generally evident before age
three, that adversely affects a child's educational performance. Other
characteristics often associated with autism are engagement in repetitive activities
and stereotyped movements, resistance to environmental change or change in
daily routines, and unusual responses to sensory experiences.
(ii)Autism does not apply if a child's educational performance is adversely
affected primarily because the child has an emotional disturbance, as defined in
paragraph (c)(4) of this section.
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(iii)A child who manifests the characteristics of autism after age three could be
identified as having autism if the criteria in paragraph (c)(1)(i) of this section are
satisfied.
(2)Deaf-blindness means concomitant hearing and visual impairments, the
combination of which causes such severe communication and other developmental
and educational needs that they cannot be accommodated in special education
programs solely for children with deafness or children with blindness.
(3)Deafness means a hearing impairment that is so severe that the child is impaired in
processing linguistic information through hearing, with or without amplification, that
adversely affects a child's educational performance.
(4)
(i)Emotional disturbance means a condition exhibiting one or more of the
following characteristics over a long period of time and to a marked degree that
adversely affects a child's educational performance:
(A)An inability to learn that cannot be explained by intellectual, sensory, or
health factors.
(B)An inability to build or maintain satisfactory interpersonal relationships
with peers and teachers.
(C)Inappropriate types of behavior or feelings under normal circumstances.
(D)A general pervasive mood of unhappiness or depression.
(E)A tendency to develop physical symptoms or fears associated with
personal or school problems.
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(ii)Emotional disturbance includes schizophrenia. The term does not apply to
children who are socially maladjusted, unless it is determined that they have an
emotional disturbance under paragraph (c)(4)(i) of this section.
(5)Hearing impairment means an impairment in hearing, whether permanent or
fluctuating, that adversely affects a child's educational performance but that is not
included under the definition of deafness in this section.
(6)Intellectual disability means significantly subaverage general intellectual
functioning, existing concurrently with deficits in adaptive behavior and manifested
during the developmental period, that adversely affects a child's educational
performance. The term "intellectual disability" was formerly termed "mental
retardation."
(7)Multiple disabilities means concomitant impairments (such as an intellectual
disability-blindness or an intellectual disability-orthopedic impairment), the
combination of which causes such severe educational needs that they cannot be
accommodated in special education programs solely for one of the impairments.
Multiple disabilities does not include deaf-blindness.
(8)Orthopedic impairment means a severe orthopedic impairment that adversely
affects a child's educational performance. The term includes impairments caused by a
congenital anomaly, impairments caused by disease (e.g., poliomyelitis, bone
tuberculosis), and impairments from other causes (e.g., cerebral palsy, amputations,
and fractures or burns that cause contractures).
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(9)Other health impairment means having limited strength, vitality, or alertness,
including a heightened alertness to environmental stimuli, that results in limited
alertness with respect to the educational environment, that -(i)Is due to chronic or acute health problems such as asthma, attention deficit
disorder or attention deficit hyperactivity disorder, diabetes, epilepsy, a heart
condition, hemophilia, lead poisoning, leukemia, nephritis, rheumatic fever, sickle
cell anemia, and Tourette syndrome; and
(ii)Adversely affects a child's educational performance.
(10) Specific learning disability -(i)General. Specific learning disability means a disorder in one or more of the
basic psychological processes involved in understanding or in using language,
spoken or written, that may manifest itself in the imperfect ability to listen, think,
speak, read, write, spell, or to do mathematical calculations, including conditions
such as perceptual disabilities, brain injury, minimal brain dysfunction, dyslexia,
and developmental aphasia.
(ii)Disorders not included. Specific learning disability does not include learning
problems that are primarily the result of visual, hearing, or motor disabilities, of
an intellectual disability, of emotional disturbance, or of environmental, cultural,
or economic disadvantage.
(11)Speech or language impairment means a communication disorder, such as
stuttering, impaired articulation, a language impairment, or a voice impairment, that
adversely affects a child's educational performance.
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(12)Traumatic brain injury means an acquired injury to the brain caused by an
external physical force, resulting in total or partial functional disability or
psychosocial impairment, or both, that adversely affects a child's educational
performance. Traumatic brain injury applies to open or closed head injuries resulting
in impairments in one or more areas, such as cognition; language; memory; attention;
reasoning; abstract thinking; judgment; problem-solving; sensory, perceptual, and
motor abilities; psychosocial behavior; physical functions; information processing;
and speech. Traumatic brain injury does not apply to brain injuries that are congenital
or degenerative, or to brain injuries induced by birth trauma.
(13)Visual impairment including blindness means an impairment in vision that, even
with correction, adversely affects a child's educational performance. The term
includes both partial sight and blindness.

34 C.F.R. § 300.9
§ 300.9 Consent.

Consent means that -(a)The parent has been fully informed of all information relevant to the activity for which
consent is sought, in his or her native language, or through another mode of communication;
(b)The parent understands and agrees in writing to the carrying out of the activity for which
his or her consent is sought, and the consent describes that activity and lists the records (if
any) that will be released and to whom; and
(c)
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(1)The parent understands that the granting of consent is voluntary on the part of the
parent and may be revoked at any time.
(2)If a parent revokes consent, that revocation is not retroactive (i.e., it does not
negate an action that has occurred after the consent was given and before the consent
was revoked).
(3)If the parent revokes consent in writing for their child's receipt of special education
services after the child is initially provided special education and related services, the
public agency is not required to amend the child's education records to remove any
references to the child's receipt of special education and related services because of
the revocation of consent.

34 C.F.R. § 300.17
§ 300.17 Free appropriate public education.

Free appropriate public education or FAPE means special education and related services
that -(a)Are provided at public expense, under public supervision and direction, and without
charge;
(b)Meet the standards of the SEA, including the requirements of this part;
(c)Include an appropriate preschool, elementary school, or secondary school education in the
State involved; and
(d)Are provided in conformity with an individualized education program (IEP) that meets the
requirements of §§ 300.320 through 300.324.
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34 C.F.R. § 300.30
§ 300.30 Parent.

(a)Parent means -(1)A biological or adoptive parent of a child;
(2)A foster parent, unless State law, regulations, or contractual obligations with a
State or local entity prohibit a foster parent from acting as a parent;
(3)A guardian generally authorized to act as the child's parent, or authorized to make
educational decisions for the child (but not the State if the child is a ward of the
State);
(4)An individual acting in the place of a biological or adoptive parent (including a
grandparent, stepparent, or other relative) with whom the child lives, or an individual
who is legally responsible for the child's welfare; or
(5)A surrogate parent who has been appointed in accordance with § 300.519 or
section 639 (a)(5) of the Act.
(b)
(1)Except as provided in paragraph (b)(2) of this section, the biological or adoptive
parent, when attempting to act as the parent under this part and when more than one
party is qualified under paragraph (a) of this section to act as a parent, must be
presumed to be the parent for purposes of this section unless the biological or
adoptive parent does not have legal authority to make educational decisions for the
child.
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(2)If a judicial decree or order identifies a specific person or persons under
paragraphs (a)(1) through (4) of this section to act as the "parent" of a child or to
make educational decisions on behalf of a child, then such person or persons shall be
determined to be the "parent" for purposes of this section.

34 C.F.R. § 300.101
§ 300.101 Free appropriate public education (FAPE).

(a)General. A free appropriate public education must be available to all children residing in
the State between the ages of 3 and 21, inclusive, including children with disabilities who
have been suspended or expelled from school, as provided for in § 300.530(d).
(b)FAPE for children beginning at age 3. (1) Each State must ensure that-(i)The obligation to make FAPE available to each eligible child residing in the State
begins no later than the child's third birthday; and
(ii)An IEP or an IFSP is in effect for the child by that date, in accordance with §
300.323 (b).
(2)If a child's third birthday occurs during the summer, the child's IEP Team shall
determine the date when services under the IEP or IFSP will begin.
(c) Children advancing from grade to grade.
(1)Each State must ensure that FAPE is available to any individual child with a
disability who needs special education and related services, even though the child has
not failed or been retained in a course or grade, and is advancing from grade to grade.
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(2)The determination that a child described in paragraph (a) of this section is eligible
under this part, must be made on an individual basis by the group responsible within
the child's LEA for making eligibility determinations.

34 C.F.R. § 300.226
§ 300.226 Early intervening services.

(a)General. An LEA may not use more than 15 percent of the amount the LEA receives
under Part B of the Act for any fiscal year, less any amount reduced by the LEA pursuant to
§ 300.205, if any, in combination with other amounts (which may include amounts other than
education funds), to develop and implement coordinated, early intervening services, which
may include interagency financing structures, for students in kindergarten through grade 12
(with a particular emphasis on students in kindergarten through grade three) who are not
currently identified as needing special education or related services, but who need additional
academic and behavioral support to succeed in a general education environment. (See
Appendix D for examples of how § 300.205(d), regarding local maintenance of effort, and §
300.226(a) affect one another.)
(b)Activities. In implementing coordinated, early intervening services under this section, an
LEA may carry out activities that include-(1)Professional development (which may be provided by entities other than LEAs)
for teachers and other school staff to enable such personnel to deliver scientifically
based academic and behavioral interventions, including scientifically based literacy
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instruction, and, where appropriate, instruction on the use of adaptive and
instructional software; and
(2)Providing educational and behavioral evaluations, services, and supports,
including scientifically based literacy instruction.
(c)Construction. Nothing in this section shall be construed to either limit or create a right to
FAPE under Part B of the Act or to delay appropriate evaluation of a child suspected of
having a disability.
(d)Reporting. Each LEA that develops and maintains coordinated, early intervening services
under this section must annually report to the SEA on-(1)The number of children served under this section who received early intervening
services; and
(2)The number of children served under this section who received early intervening
services and subsequently receive special education and related services under Part B
of the Act during the preceding two year period.
(e)Coordination with ESEA. Funds made available to carry out this section may be used to
carry out coordinated, early intervening services aligned with activities funded by, and
carried out under the ESEA if those funds are used to supplement, and not supplant, funds
made available under the ESEA for the activities and services assisted under this section.
34 C.F.R. § 300.300
§ 300.300 Parental consent.
(a)Parental consent for initial evaluation. (1)(i) The public agency proposing to conduct an
initial evaluation to determine if a child qualifies as a child with a disability under § 300.8
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must, after providing notice consistent with §§ 300.503 and 300.504, obtain informed
consent, consistent with § 300.9, from the parent of the child before conducting the
evaluation.
(ii)Parental consent for initial evaluation must not be construed as consent for initial
provision of special education and related services.
(iii)The public agency must make reasonable efforts to obtain the informed consent
from the parent for an initial evaluation to determine whether the child is a child with
a disability.
(2)For initial evaluations only, if the child is a ward of the State and is not residing
with the child's parent, the public agency is not required to obtain informed consent
from the parent for an initial evaluation to determine whether the child is a child with
a disability if-(i)Despite reasonable efforts to do so, the public agency cannot discover the
whereabouts of the parent of the child;
(ii)The rights of the parents of the child have been terminated in accordance with
State law; or
(iii)The rights of the parent to make educational decisions have been subrogated
by a judge in accordance with State law and consent for an initial evaluation has
been given by an individual appointed by the judge to represent the child.
(3)
(i)If the parent of a child enrolled in public school or seeking to be enrolled in
public school does not provide consent for initial evaluation under paragraph
(a)(1) of this section, or the parent fails to respond to a request to provide consent,

191

the public agency may, but is not required to, pursue the initial evaluation of the
child by utilizing the procedural safeguards in subpart E of this part (including the
mediation procedures under § 300.506 or the due process procedures under §§
300.507 through 300.516), if appropriate, except to the extent inconsistent with
State law relating to such parental consent.
(ii)The public agency does not violate its obligation under § 300.111 and §§
300.301 through 300.311 if it declines to pursue the evaluation.
(b) Parental consent for services.
(1)A public agency that is responsible for making FAPE available to a child with a
disability must obtain informed consent from the parent of the child before the initial
provision of special education and related services to the child.
(2)The public agency must make reasonable efforts to obtain informed consent from
the parent for the initial provision of special education and related services to the
child.
(3)If the parent of a child fails to respond to a request for, or refuses to consent to, the
initial provision of special education and related services, the public agency-(i)May not use the procedures in subpart E of this part (including the mediation
procedures under § 300.506 or the due process procedures under §§ 300.507
through 300.516) in order to obtain agreement or a ruling that the services may be
provided to the child;
(ii)Will not be considered to be in violation of the requirement to make FAPE
available to the child because of the failure to provide the child with the special

192

education and related services for which the parent refuses to or fails to provide
consent; and
(iii)Is not required to convene an IEP Team meeting or develop an IEP under §§
300.320 and 300.324 for the child.
(4)If, at any time subsequent to the initial provision of special education and related
services, the parent of a child revokes consent in writing for the continued provision
of special education and related services, the public agency-(i)May not continue to provide special education and related services to the child,
but must provide prior written notice in accordance with § 300.503 before ceasing
the provision of special education and related services;
(ii)May not use the procedures in subpart E of this part (including the mediation
procedures under § 300.506 or the due process procedures under §§ 300.507
through 300.516) in order to obtain agreement or a ruling that the services may be
provided to the child;
(iii)Will not be considered to be in violation of the requirement to make FAPE
available to the child because of the failure to provide the child with further
special education and related services; and
(iv)Is not required to convene an IEP Team meeting or develop an IEP under §§
300.320 and 300.324 for the child for further provision of special education and
related services.
(c)Parental consent for reevaluations. (1) Subject to paragraph (c)(2) of this section, each
public agency--
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(i)Must obtain informed parental consent, in accordance with § 300.300 (a)(1), prior to
conducting any reevaluation of a child with a disability.
(ii)If the parent refuses to consent to the reevaluation, the public agency may, but is
not required to, pursue the reevaluation by using the consent override procedures
described in paragraph (a)(3) of this section.
(iii)The public agency does not violate its obligation under § 300.111 and §§ 300.301
through 300.311 if it declines to pursue the evaluation or reevaluation.
(2)The informed parental consent described in paragraph (c)(1) of this section need
not be obtained if the public agency can demonstrate that-(i)It made reasonable efforts to obtain such consent; and
(ii)The child's parent has failed to respond.
(d)Other consent requirements.
(1)Parental consent is not required before-(i)Reviewing existing data as part of an evaluation or a reevaluation; or
(ii)Administering a test or other evaluation that is administered to all children
unless, before administration of that test or evaluation, consent is required of
parents of all children.
(2)In addition to the parental consent requirements described in paragraphs (a), (b),
and (c) of this section, a State may require parental consent for other services and
activities under this part if it ensures that each public agency in the State establishes
and implements effective procedures to ensure that a parent's refusal to consent does
not result in a failure to provide the child with FAPE.

194

(3)A public agency may not use a parent's refusal to consent to one service or activity
under paragraphs (a), (b), (c), or (d)(2) of this section to deny the parent or child any
other service, benefit, or activity of the public agency, except as required by this part.
(4)
(i)If a parent of a child who is home schooled or placed in a private school by the
parents at their own expense does not provide consent for the initial evaluation or
the reevaluation, or the parent fails to respond to a request to provide consent, the
public agency may not use the consent override procedures (described in
paragraphs (a)(3) and (c)(1) of this section); and
(ii)The public agency is not required to consider the child as eligible for services
under §§ 300.132 through 300.144.
(5)To meet the reasonable efforts requirement in paragraphs (a)(1)(iii), (a)(2)(i),
(b)(2), and (c)(2)(i) of this section, the public agency must document its attempts to
obtain parental consent using the procedures in § 300.322 (d).

34 C.F.R. § 300.304

§ 300.304 Evaluation procedures.
(a)Notice. The public agency must provide notice to the parents of a child with a disability,
in accordance with § 300.503, that describes any evaluation procedures the agency proposes
to conduct.
(b)Conduct of evaluation. In conducting the evaluation, the public agency must--
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(1)Use a variety of assessment tools and strategies to gather relevant functional,
developmental, and academic information about the child, including information
provided by the parent, that may assist in determining-(i)Whether the child is a child with a disability under § 300.8; and
(ii)The content of the child's IEP, including information related to enabling the
child to be involved in and progress in the general education curriculum (or for a
preschool child, to participate in appropriate activities);
(2)Not use any single measure or assessment as the sole criterion for determining
whether a child is a child with a disability and for determining an appropriate
educational program for the child; and
(3)Use technically sound instruments that may assess the relative contribution of
cognitive and behavioral factors, in addition to physical or developmental factors.
(c)Other evaluation procedures. Each public agency must ensure that-(1)Assessments and other evaluation materials used to assess a child under this part-(i)Are selected and administered so as not to be discriminatory on a racial or
cultural basis;
(ii)Are provided and administered in the child's native language or other mode of
communication and in the form most likely to yield accurate information on what
the child knows and can do academically, developmentally, and functionally,
unless it is clearly not feasible to so provide or administer;
(iii)Are used for the purposes for which the assessments or measures are valid and
reliable;
(iv)Are administered by trained and knowledgeable personnel; and
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(v)Are administered in accordance with any instructions provided by the producer
of the assessments.
(2)Assessments and other evaluation materials include those tailored to assess
specific areas of educational need and not merely those that are designed to provide a
single general intelligence quotient.
(3)Assessments are selected and administered so as best to ensure that if an
assessment is administered to a child with impaired sensory, manual, or speaking
skills, the assessment results accurately reflect the child's aptitude or achievement
level or whatever other factors the test purports to measure, rather than reflecting the
child's impaired sensory, manual, or speaking skills (unless those skills are the factors
that the test purports to measure).
(4)The child is assessed in all areas related to the suspected disability, including, if
appropriate, health, vision, hearing, social and emotional status, general intelligence,
academic performance, communicative status, and motor abilities;
(5)Assessments of children with disabilities who transfer from one public agency to
another public agency in the same school year are coordinated with those children's
prior and subsequent schools, as necessary and as expeditiously as possible,
consistent with § 300.301 (d)(2) and (e), to ensure prompt completion of full
evaluations.
(6)In evaluating each child with a disability under §§ 300.304 through 300.306, the
evaluation is sufficiently comprehensive to identify all of the child's special education
and related services needs, whether or not commonly linked to the disability category
in which the child has been classified.
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(7)Assessment tools and strategies that provide relevant information that directly
assists persons in determining the educational needs of the child are provided.
34 C.F.R. § 300.305
§ 300.305 Additional requirements for evaluations and reevaluations.
(a)Review of existing evaluation data. As part of an initial evaluation (if appropriate) and as
part of any reevaluation under this part, the IEP Team and other qualified professionals, as
appropriate, must-(1)Review existing evaluation data on the child, including-(i)Evaluations and information provided by the parents of the child;
(ii)Current classroom-based, local, or State assessments, and classroom-based
observations; and
(iii)Observations by teachers and related services providers; and
(2)On the basis of that review, and input from the child's parents, identify what
additional data, if any, are needed to determine-(i)
(A)Whether the child is a child with a disability, as defined in § 300.8, and the
educational needs of the child; or
(B)In case of a reevaluation of a child, whether the child continues to have
such a disability, and the educational needs of the child;
(ii)The present levels of academic achievement and related developmental needs
of the child;
(iii)
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(A)Whether the child needs special education and related services; or
(B)In the case of a reevaluation of a child, whether the child continues to need
special education and related services; and
(iv)Whether any additions or modifications to the special education and related
services are needed to enable the child to meet the measurable annual goals set
out in the IEP of the child and to participate, as appropriate, in the general
education curriculum.
(b)Conduct of review. The group described in paragraph (a) of this section may conduct its
review without a meeting.
(c)Source of data. The public agency must administer such assessments and other evaluation
measures as may be needed to produce the data identified under paragraph (a) of this section.
(d)Requirements if additional data are not needed. (1) If the IEP Team and other qualified
professionals, as appropriate, determine that no additional data are needed to determine
whether the child continues to be a child with a disability, and to determine the child's
educational needs, the public agency must notify the child's parents of -(i)That determination and the reasons for the determination; and
(ii)The right of the parents to request an assessment to determine whether the child
continues to be a child with a disability, and to determine the child's educational
needs.
(2)The public agency is not required to conduct the assessment described in
paragraph (d)(1)(ii) of this section unless requested to do so by the child's parents.
(e) Evaluations before change in eligibility.
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(1)Except as provided in paragraph (e)(2) of this section, a public agency must
evaluate a child with a disability in accordance with §§ 300.304 through 300.311
before determining that the child is no longer a child with a disability.
(2)The evaluation described in paragraph (e)(1) of this section is not required before
the termination of a child's eligibility under this part due to graduation from
secondary school with a regular diploma, or due to exceeding the age eligibility for
FAPE under State law.
(3)For a child whose eligibility terminates under circumstances described in
paragraph (e)(2) of this section, a public agency must provide the child with a
summary of the child's academic achievement and functional performance, which
shall include recommendations on how to assist the child in meeting the child's
postsecondary goals.

34 C.F.R. § 300.307
§ 300.307 Specific learning disabilities.
(a)General. A State must adopt, consistent with § 300.309, criteria for determining whether a
child has a specific learning disability as defined in § 300.8(c)(10). In addition, the criteria
adopted by the State-(1)Must not require the use of a severe discrepancy between intellectual ability and
achievement for determining whether a child has a specific learning disability, as
defined in § 300.8 (c)(10);
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(2)Must permit the use of a process based on the child's response to scientific,
research-based intervention; and
(3)May permit the use of other alternative research-based procedures for determining
whether a child has a specific learning disability, as defined in § 300.8 (c)(10).
(b)Consistency with State criteria. A public agency must use the State criteria adopted
pursuant to paragraph (a) of this section in determining whether a child has a specific
learning disability.

34 C.F.R. § 300.308
§ 300.308 Additional group members.
The determination of whether a child suspected of having a specific learning disability is
a child with a disability as defined in § 300.8, must be made by the child's parents and a
team of qualified professionals, which must include-(a)
(1)The child's regular teacher; or
(2)If the child does not have a regular teacher, a regular classroom teacher qualified
to teach a child of his or her age; or
(3)For a child of less than school age, an individual qualified by the SEA to teach a
child of his or her age; and
(b)At least one person qualified to conduct individual diagnostic examinations of children,
such as a school psychologist, speech-language pathologist, or remedial reading teacher.
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34 C.F.R. § 300.309
§ 300.309 Determining the existence of a specific learning disability.

(a)The group described in § 300.306 may determine that a child has a specific learning
disability, as defined in § 300.8(c)(10), if-(1)The child does not achieve adequately for the child's age or to meet State-approved
grade-level standards in one or more of the following areas, when provided with
learning experiences and instruction appropriate for the child's age or State-approved
grade-level standards:
(i)Oral expression.
(ii)Listening comprehension.
(iii)Written expression.
(iv)Basic reading skill.
(v)Reading fluency skills.
(vi)Reading comprehension.
(vii)Mathematics calculation.
(viii)Mathematics problem solving.
(2)
(i)The child does not make sufficient progress to meet age or State-approved
grade-level standards in one or more of the areas identified in paragraph (a)(1) of
this section when using a process based on the child's response to scientific,
research-based intervention; or
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(ii)The child exhibits a pattern of strengths and weaknesses in performance,
achievement, or both, relative to age, State-approved grade-level standards, or
intellectual development, that is determined by the group to be relevant to the
identification of a specific learning disability, using appropriate assessments,
consistent with §§ 300.304 and 300.305; and
(3)The group determines that its findings under paragraphs (a)(1) and (2) of this
section are not primarily the result of-(i)A visual, hearing, or motor disability;
(ii)An intellectual disability;
(iii)Emotional disturbance;
(iv)Cultural factors;
(v)Environmental or economic disadvantage; or
(vi)Limited English proficiency.
(b)To ensure that underachievement in a child suspected of having a specific learning
disability is not due to lack of appropriate instruction in reading or math, the group must
consider, as part of the evaluation described in §§ 300.304 through 300.306-(1)Data that demonstrate that prior to, or as a part of, the referral process, the child
was provided appropriate instruction in regular education settings, delivered by
qualified personnel; and
(2)Data-based documentation of repeated assessments of achievement at reasonable
intervals, reflecting formal assessment of student progress during instruction, which
was provided to the child's parents.
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(c)The public agency must promptly request parental consent to evaluate the child to
determine if the child needs special education and related services, and must adhere to the
timeframes described in §§ 300.301 and 300.303, unless extended by mutual written
agreement of the child's parents and a group of qualified professionals, as described in §
300.306 (a)(1)-(1)If, prior to a referral, a child has not made adequate progress after an appropriate
period of time when provided instruction, as described in paragraphs (b)(1) and (b)(2)
of this section; and
(2)Whenever a child is referred for an evaluation.

34 C.F.R. § 300.310
§ 300.310 Observation.

(a)The public agency must ensure that the child is observed in the child's learning
environment (including the regular classroom setting) to document the child's academic
performance and behavior in the areas of difficulty.
(b)The group described in § 300.306 (a)(1), in determining whether a child has a specific
learning disability, must decide to-(1)Use information from an observation in routine classroom instruction and
monitoring of the child's performance that was done before the child was referred for
an evaluation; or
(2)Have at least one member of the group described in § 300.306 (a)(1) conduct an
observation of the child's academic performance in the regular classroom after the
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child has been referred for an evaluation and parental consent, consistent with §
300.300 (a), is obtained.
(c)In the case of a child of less than school age or out of school, a group member must
observe the child in an environment appropriate for a child of that age.

34 C.F.R. § 300.311
§ 300.311 Specific documentation for the eligibility determination.
(a)For a child suspected of having a specific learning disability, the documentation of the
determination of eligibility, as required in § 300.306(a)(2), must contain a statement of-(1)Whether the child has a specific learning disability;
(2)The basis for making the determination, including an assurance that the
determination has been made in accordance with § 300.306 (c)(1);
(3)The relevant behavior, if any, noted during the observation of the child and the
relationship of that behavior to the child's academic functioning;
(4)The educationally relevant medical findings, if any;
(5)Whether-(i)The child does not achieve adequately for the child's age or to meet Stateapproved grade-level standards consistent with § 300.309 (a)(1); and
(ii)
(A)The child does not make sufficient progress to meet age or State-approved
grade-level standards consistent with § 300.309 (a)(2)(i); or
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(B)The child exhibits a pattern of strengths and weaknesses in performance,
achievement, or both, relative to age, State-approved grade level standards or
intellectual development consistent with § 300.309 (a)(2)(ii);
(6)The determination of the group concerning the effects of a visual, hearing, motor
disability, or an intellectual disability; emotional disturbance; cultural factors;
environmental or economic disadvantage; or limited English proficiency on the
child's achievement level; and
(7)If the child has participated in a process that assesses the child's response to
scientific, research-based intervention-(i)The instructional strategies used and the student-centered data collected; and
(ii)The documentation that the child's parents were notified about-(A)The State's policies regarding the amount and nature of student
performance data that would be collected and the general education services
that would be provided;
(B)Strategies for increasing the child's rate of learning; and
(C)The parents' right to request an evaluation.
(b)Each group member must certify in writing whether the report reflects the member's
conclusion. If it does not reflect the member's conclusion, the group member must submit a
separate statement presenting the member's conclusions.

34 C.F.R. § 300.320
§ 300.320 Definition of individualized education program.
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(a)General. As used in this part, the term individualized education program or IEP means a
written statement for each child with a disability that is developed, reviewed, and revised in a
meeting in accordance with §§ 300.320 through 300.324, and that must include-(1)A statement of the child's present levels of academic achievement and functional
performance, including-(i)How the child's disability affects the child's involvement and progress in the
general education curriculum (i.e., the same curriculum as for nondisabled
children); or
(ii)For preschool children, as appropriate, how the disability affects the child's
participation in appropriate activities;
(2)
(i)A statement of measurable annual goals, including academic and functional
goals designed to-(A)Meet the child's needs that result from the child's disability to enable the
child to be involved in and make progress in the general education curriculum;
and
(B)Meet each of the child's other educational needs that result from the child's
disability;
(ii)For children with disabilities who take alternate assessments aligned to
alternate academic achievement standards, a description of benchmarks or shortterm objectives;
(3)A description of--
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(i)How the child's progress toward meeting the annual goals described in
paragraph (2) of this section will be measured; and
(ii)When periodic reports on the progress the child is making toward meeting the
annual goals (such as through the use of quarterly or other periodic reports,
concurrent with the issuance of report cards) will be provided;
(4)A statement of the special education and related services and supplementary aids
and services, based on peer-reviewed research to the extent practicable, to be
provided to the child, or on behalf of the child, and a statement of the program
modifications or supports for school personnel that will be provided to enable the
child-(i)To advance appropriately toward attaining the annual goals;
(ii)To be involved in and make progress in the general education curriculum in
accordance with paragraph (a)(1) of this section, and to participate in
extracurricular and other nonacademic activities; and
(iii)To be educated and participate with other children with disabilities and
nondisabled children in the activities described in this section;
(5)An explanation of the extent, if any, to which the child will not participate with
nondisabled children in the regular class and in the activities described in paragraph
(a)(4) of this section;
(6)
(i)A statement of any individual appropriate accommodations that are necessary
to measure the academic achievement and functional performance of the child on
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State and districtwide assessments consistent with section 612 (a)(16) of the Act;
and
(ii)If the IEP Team determines that the child must take an alternate assessment
instead of a particular regular State or districtwide assessment of student
achievement, a statement of why-(A)The child cannot participate in the regular assessment; and
(B)The particular alternate assessment selected is appropriate for the child;
and
(7)The projected date for the beginning of the services and modifications described in
paragraph (a)(4) of this section, and the anticipated frequency, location, and duration
of those services and modifications.
(b)Transition services. Beginning not later than the first IEP to be in effect when the child
turns 16, or younger if determined appropriate by the IEP Team, and updated annually,
thereafter, the IEP must include-(1)Appropriate measurable postsecondary goals based upon age appropriate transition
assessments related to training, education, employment, and, where appropriate,
independent living skills; and
(2)The transition services (including courses of study) needed to assist the child in
reaching those goals.
(c)Transfer of rights at age of majority. Beginning not later than one year before the child
reaches the age of majority under State law, the IEP must include a statement that the child
has been informed of the child's rights under Part B of the Act, if any, that will transfer to the
child on reaching the age of majority under § 300.520.
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(d)Construction. Nothing in this section shall be construed to require-(1)That additional information be included in a child's IEP beyond what is explicitly
required in section 614 of the Act; or
(2)The IEP Team to include information under one component of a child's IEP that is
already contained under another component of the child's IEP.

34 C.F.R. § 300.321
§ 300.321 IEP Team.
(a)General. The public agency must ensure that the IEP Team for each child with a disability
includes-(1)The parents of the child;
(2)Not less than one regular education teacher of the child (if the child is, or may be,
participating in the regular education environment);
(3)Not less than one special education teacher of the child, or where appropriate, not
less than one special education provider of the child;
(4)A representative of the public agency who-(i)Is qualified to provide, or supervise the provision of, specially designed
instruction to meet the unique needs of children with disabilities;
(ii)Is knowledgeable about the general education curriculum; and
(iii)Is knowledgeable about the availability of resources of the public agency.
(5)An individual who can interpret the instructional implications of evaluation results,
who may be a member of the team described in paragraphs (a)(2) through (a)(6) of
this section;
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(6)At the discretion of the parent or the agency, other individuals who have
knowledge or special expertise regarding the child, including related services
personnel as appropriate; and
(7)Whenever appropriate, the child with a disability.
(b) Transition services participants.
(1)In accordance with paragraph (a)(7) of this section, the public agency must invite a
child with a disability to attend the child's IEP Team meeting if a purpose of the
meeting will be the consideration of the postsecondary goals for the child and the
transition services needed to assist the child in reaching those goals under § 300.320
(b).
(2)If the child does not attend the IEP Team meeting, the public agency must take
other steps to ensure that the child's preferences and interests are considered.
(3)To the extent appropriate, with the consent of the parents or a child who has
reached the age of majority, in implementing the requirements of paragraph (b)(1) of
this section, the public agency must invite a representative of any participating
agency that is likely to be responsible for providing or paying for transition services.
(c)Determination of knowledge and special expertise. The determination of the knowledge or
special expertise of any individual described in paragraph (a)(6) of this section must be made
by the party (parents or public agency) who invited the individual to be a member of the IEP
Team.
(d)Designating a public agency representative. A public agency may designate a public
agency member of the IEP Team to also serve as the agency representative, if the criteria in
paragraph (a)(4) of this section are satisfied.
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(e) IEP Team attendance.
(1)A member of the IEP Team described in paragraphs (a)(2) through (a)(5) of this
section is not required to attend an IEP Team meeting, in whole or in part, if the
parent of a child with a disability and the public agency agree, in writing, that the
attendance of the member is not necessary because the member's area of the
curriculum or related services is not being modified or discussed in the meeting.
(2)A member of the IEP Team described in paragraph (e)(1) of this section may be
excused from attending an IEP Team meeting, in whole or in part, when the meeting
involves a modification to or discussion of the member's area of the curriculum or
related services, if-(i)The parent, in writing, and the public agency consent to the excusal; and
(ii)The member submits, in writing to the parent and the IEP Team, input into the
development of the IEP prior to the meeting.
(f)Initial IEP Team meeting for child under Part C. In the case of a child who was previously
served under Part C of the Act, an invitation to the initial IEP Team meeting must, at the
request of the parent, be sent to the Part C service coordinator or other representatives of the
Part C system to assist with the smooth transition of services.

34 C.F.R. § 300.322
§ 300.322 Parent participation.
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(a)Public agency responsibility--general. Each public agency must take steps to ensure that
one or both of the parents of a child with a disability are present at each IEP Team meeting or
are afforded the opportunity to participate, including-(1)Notifying parents of the meeting early enough to ensure that they will have an
opportunity to attend; and
(2)Scheduling the meeting at a mutually agreed on time and place.
(b)Information provided to parents. (1) The notice required under paragraph (a)(1) of this
section must-(i)Indicate the purpose, time, and location of the meeting and who will be in
attendance; and
(ii)Inform the parents of the provisions in § 300.321 (a)(6) and (c) (relating to the
participation of other individuals on the IEP Team who have knowledge or special
expertise about the child), and § 300.321 (f) (relating to the participation of the Part C
service coordinator or other representatives of the Part C system at the initial IEP
Team meeting for a child previously served under Part C of the Act).
(2)For a child with a disability beginning not later than the first IEP to be in effect
when the child turns 16, or younger if determined appropriate by the IEP Team, the
notice also must-(i)Indicate-(A)That a purpose of the meeting will be the consideration of the
postsecondary goals and transition services for the child, in accordance with §
300.320 (b); and
(B)That the agency will invite the student; and
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(ii)Identify any other agency that will be invited to send a representative.
(c)Other methods to ensure parent participation. If neither parent can attend an IEP Team
meeting, the public agency must use other methods to ensure parent participation, including
individual or conference telephone calls, consistent with § 300.328 (related to alternative
means of meeting participation).
(d)Conducting an IEP Team meeting without a parent in attendance. A meeting may be
conducted without a parent in attendance if the public agency is unable to convince the
parents that they should attend. In this case, the public agency must keep a record of its
attempts to arrange a mutually agreed on time and place, such as-(1)Detailed records of telephone calls made or attempted and the results of those
calls;
(2)Copies of correspondence sent to the parents and any responses received; and
(3)Detailed records of visits made to the parent's home or place of employment and
the results of those visits.
(e)Use of interpreters or other action, as appropriate. The public agency must take whatever
action is necessary to ensure that the parent understands the proceedings of the IEP Team
meeting, including arranging for an interpreter for parents with deafness or whose native
language is other than English.
(f)Parent copy of child's IEP. The public agency must give the parent a copy of the child's
IEP at no cost to the parent.

34 C.F.R. § 300.324
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§ 300.324 Development, review, and revision of IEP.
(a)Development of IEP --(1) General. In developing each child's IEP, the IEP Team must
consider-(i)The strengths of the child;
(ii)The concerns of the parents for enhancing the education of their child;
(iii)The results of the initial or most recent evaluation of the child; and
(iv)The academic, developmental, and functional needs of the child.
(2)Consideration of special factors. The IEP Team must-(i)In the case of a child whose behavior impedes the child's learning or that of
others, consider the use of positive behavioral interventions and supports, and
other strategies, to address that behavior;
(ii)In the case of a child with limited English proficiency, consider the language
needs of the child as those needs relate to the child's IEP;
(iii)In the case of a child who is blind or visually impaired, provide for instruction
in Braille and the use of Braille unless the IEP Team determines, after an
evaluation of the child's reading and writing skills, needs, and appropriate reading
and writing media (including an evaluation of the child's future needs for
instruction in Braille or the use of Braille), that instruction in Braille or the use of
Braille is not appropriate for the child;
(iv)Consider the communication needs of the child, and in the case of a child who
is deaf or hard of hearing, consider the child's language and communication
needs, opportunities for direct communications with peers and professional
personnel in the child's language and communication mode, academic level, and
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full range of needs, including opportunities for direct instruction in the child's
language and communication mode; and
(v)Consider whether the child needs assistive technology devices and services.
(3)Requirement with respect to regular education teacher. A regular education teacher
of a child with a disability, as a member of the IEP Team, must, to the extent
appropriate, participate in the development of the IEP of the child, including the
determination of-(i)Appropriate positive behavioral interventions and supports and other strategies
for the child; and
(ii)Supplementary aids and services, program modifications, and support for
school personnel consistent with § 300.320 (a)(4).
(4) Agreement.
(i)In making changes to a child's IEP after the annual IEP Team meeting for a
school year, the parent of a child with a disability and the public agency may
agree not to convene an IEP Team meeting for the purposes of making those
changes, and instead may develop a written document to amend or modify the
child's current IEP.
(ii)If changes are made to the child's IEP in accordance with paragraph (a)(4)(i) of
this section, the public agency must ensure that the child's IEP Team is informed
of those changes.
(5)Consolidation of IEP Team meetings. To the extent possible, the public agency
must encourage the consolidation of reevaluation meetings for the child and other IEP
Team meetings for the child.
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(6)Amendments. Changes to the IEP may be made either by the entire IEP Team at an
IEP Team meeting, or as provided in paragraph (a)(4) of this section, by amending
the IEP rather than by redrafting the entire IEP. Upon request, a parent must be
provided with a revised copy of the IEP with the amendments incorporated.
(b)Review and revision of IEPs --(1) General. Each public agency must ensure that, subject
to paragraphs (b)(2) and (b)(3) of this section, the IEP Team-(i)Reviews the child's IEP periodically, but not less than annually, to determine
whether the annual goals for the child are being achieved; and
(ii)Revises the IEP, as appropriate, to address-(A)Any lack of expected progress toward the annual goals described in § 300.320
(a)(2), and in the general education curriculum, if appropriate;
(B)The results of any reevaluation conducted under § 300.303;
(C)Information about the child provided to, or by, the parents, as described under
§ 300.305 (a)(2);
(D)The child's anticipated needs; or
(E)Other matters.
(2)Consideration of special factors. In conducting a review of the child's IEP, the IEP
Team must consider the special factors described in paragraph (a)(2) of this section.
(3)Requirement with respect to regular education teacher. A regular education teacher
of the child, as a member of the IEP Team, must, consistent with paragraph (a)(3) of
this section, participate in the review and revision of the IEP of the child.
(c)Failure to meet transition objectives --(1) Participating agency failure. If a participating
agency, other than the public agency, fails to provide the transition services described in the
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IEP in accordance with § 300.320 (b), the public agency must reconvene the IEP Team to
identify alternative strategies to meet the transition objectives for the child set out in the IEP.
(2)Construction. Nothing in this part relieves any participating agency, including a
State vocational rehabilitation agency, of the responsibility to provide or pay for any
transition service that the agency would otherwise provide to children with
disabilities who meet the eligibility criteria of that agency.
(d)Children with disabilities in adult prisons --(1) Requirements that do not apply. The
following requirements do not apply to children with disabilities who are convicted as adults
under State law and incarcerated in adult prisons:
(i)The requirements contained in section 612 (a)(16) of the Act and § 300.320 (a)(6)
(relating to participation of children with disabilities in general assessments).
(ii)The requirements in § 300.320 (b) (relating to transition planning and transition
services) do not apply with respect to the children whose eligibility under Part B of
the Act will end, because of their age, before they will be eligible to be released from
prison based on consideration of their sentence and eligibility for early release.
(2) Modifications of IEP or placement.
(i)Subject to paragraph (d)(2)(ii) of this section, the IEP Team of a child with a
disability who is convicted as an adult under State law and incarcerated in an
adult prison may modify the child's IEP or placement if the State has
demonstrated a bona fide security or compelling penological interest that cannot
otherwise be accommodated.
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(ii)The requirements of §§ 300.320 (relating to IEPs), and 300.114 (relating to
LRE), do not apply with respect to the modifications described in paragraph
(d)(2)(i) of this section.

34 C.F.R. § 300.327
§ 300.327 Educational placements.

Consistent with § 300.501(c), each public agency must ensure that the parents of each child with
a disability are members of any group that makes decisions on the educational placement of their
child.

34 C.F.R. § 300.501

§ 300.501 Opportunity to examine records; parent participation in meetings.

(a)Opportunity to examine records. The parents of a child with a disability must be afforded,
in accordance with the procedures of §§ 300.613 through 300.621, an opportunity to inspect
and review all education records with respect to-(1)The identification, evaluation, and educational placement of the child; and
(2)The provision of FAPE to the child.
(b)Parent participation in meetings. (1) The parents of a child with a disability must be
afforded an opportunity to participate in meetings with respect to-(i)The identification, evaluation, and educational placement of the child; and
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(ii)The provision of FAPE to the child.
(2)Each public agency must provide notice consistent with § 300.322 (a)(1) and
(b)(1) to ensure that parents of children with disabilities have the opportunity to
participate in meetings described in paragraph (b)(1) of this section.
(3)A meeting does not include informal or unscheduled conversations involving
public agency personnel and conversations on issues such as teaching methodology,
lesson plans, or coordination of service provision. A meeting also does not include
preparatory activities that public agency personnel engage in to develop a proposal or
response to a parent proposal that will be discussed at a later meeting.
(c) Parent involvement in placement decisions.
(1)Each public agency must ensure that a parent of each child with a disability is a
member of any group that makes decisions on the educational placement of the
parent's child.
(2)In implementing the requirements of paragraph (c)(1) of this section, the public
agency must use procedures consistent with the procedures described in § 300.322 (a)
through (b)(1).
(3)If neither parent can participate in a meeting in which a decision is to be made
relating to the educational placement of their child, the public agency must use other
methods to ensure their participation, including individual or conference telephone
calls, or video conferencing.
(4)A placement decision may be made by a group without the involvement of a
parent, if the public agency is unable to obtain the parent's participation in the
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decision. In this case, the public agency must have a record of its attempt to ensure
their involvement.

34 C.F.R. § 300.503

§ 300.503 Prior notice by the public agency; content of notice.
(a)Notice. Written notice that meets the requirements of paragraph (b) of this section must be
given to the parents of a child with a disability a reasonable time before the public agency-(1)Proposes to initiate or change the identification, evaluation, or educational
placement of the child or the provision of FAPE to the child; or
(2)Refuses to initiate or change the identification, evaluation, or educational
placement of the child or the provision of FAPE to the child.
(b)Content of notice. The notice required under paragraph (a) of this section must include-(1)A description of the action proposed or refused by the agency;
(2)An explanation of why the agency proposes or refuses to take the action;
(3)A description of each evaluation procedure, assessment, record, or report the
agency used as a basis for the proposed or refused action;
(4)A statement that the parents of a child with a disability have protection under the
procedural safeguards of this part and, if this notice is not an initial referral for
evaluation, the means by which a copy of a description of the procedural safeguards
can be obtained;
(5)Sources for parents to contact to obtain assistance in understanding the provisions
of this part;
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(6)A description of other options that the IEP Team considered and the reasons why
those options were rejected; and
(7)A description of other factors that are relevant to the agency's proposal or refusal.
(c)Notice in understandable language. (1) The notice required under paragraph (a) of this
section must be-(i)Written in language understandable to the general public; and
(ii)Provided in the native language of the parent or other mode of communication
used by the parent, unless it is clearly not feasible to do so.
(2)If the native language or other mode of communication of the parent is not a
written language, the public agency must take steps to ensure-(i)That the notice is translated orally or by other means to the parent in his or her
native language or other mode of communication;
(ii)That the parent understands the content of the notice; and
(iii)That there is written evidence that the requirements in paragraphs (c)(2)(i) and
(ii) of this section have been met.

34 C.F.R. § 300.520
§ 300.520 Transfer of parental rights at age of majority.

(a)General. A State may provide that, when a child with a disability reaches the age of
majority under State law that applies to all children (except for a child with a disability who
has been determined to be incompetent under State law)-(1)
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(i)The public agency must provide any notice required by this part to both the
child and the parents; and
(ii)All rights accorded to parents under Part B of the Act transfer to the child;
(2)All rights accorded to parents under Part B of the Act transfer to children who are
incarcerated in an adult or juvenile, State or local correctional institution; and
(3)Whenever a State provides for the transfer of rights under this part pursuant to
paragraph (a)(1) or (a)(2) of this section, the agency must notify the child and the
parents of the transfer of rights.
(b)Special rule. A State must establish procedures for appointing the parent of a child with a
disability, or, if the parent is not available, another appropriate individual, to represent the
educational interests of the child throughout the period of the child's eligibility under Part B
of the Act if, under State law, a child who has reached the age of majority, but has not been
determined to be incompetent, can be determined not to have the ability to provide informed
consent with respect to the child's educational program.

34 C.F.R. § 300.520
§ 300.520 Transfer of parental rights at age of majority.

(a)General. A State may provide that, when a child with a disability reaches the age of
majority under State law that applies to all children (except for a child with a disability who
has been determined to be incompetent under State law)-(1)
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(i)The public agency must provide any notice required by this part to both the
child and the parents; and
(ii)All rights accorded to parents under Part B of the Act transfer to the child;
(2)All rights accorded to parents under Part B of the Act transfer to children who are
incarcerated in an adult or juvenile, State or local correctional institution; and
(3)Whenever a State provides for the transfer of rights under this part pursuant to
paragraph (a)(1) or (a)(2) of this section, the agency must notify the child and the
parents of the transfer of rights.
(b)Special rule. A State must establish procedures for appointing the parent of a child with a
disability, or, if the parent is not available, another appropriate individual, to represent the
educational interests of the child throughout the period of the child's eligibility under Part B
of the Act if, under State law, a child who has reached the age of majority, but has not been
determined to be incompetent, can be determined not to have the ability to provide informed
consent with respect to the child's educational program.

State Regulations
Admin. R. Mont. § 10.16.3019B
Severe discrepancy in learning disability identification.
(1) A student may be determined to have a specific learning disability based on a severe
discrepancy between the student's intellectual ability and achievement in one or more of the
areas listed in ARM 10.16.3019.
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(a) A severe discrepancy is defined as a 50 percent or higher probability of a two
standard deviation discrepancy between general cognitive ability and achievement in one
or more of the areas identified in ARM 10.16.3019 when adjusted for regression to the
population mean.
(b) Error in test measurement requires judgment for students who score near two standard
deviations below the population mean. When exercising this judgment, consideration of
additional information, such as classroom performance relative to the student's
performance on norm referenced tests, shall be used as the basis for determining the
severe discrepancy.
(c) Alternatives to norm referenced tests, such as curriculum-based assessments, shall be
utilized to determine severe discrepancy whenever cultural factors, test conditions, size of
test item sampling for the student's age, or other factors render standardized assessment
results invalid. When utilizing alternative assessment procedures, a determination must
still be made that a discrepancy between ability and achievement exists at a level of
severity similar in size to the discrepancy that would have otherwise been found in (1)(a).

Admin. R. Mont. § 10.16.3505
Parental consent.

(1) The local educational agency shall implement parental consent procedures as described
in 34 CFR 300.300 and consistent with this rule.
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(2) Written parental consent for initial and annual placement of a student with disabilities in
special education and related services shall be obtained by the local educational or public
agency prior to the placement.
(a) The local educational agency shall maintain written documentation of the date of
parental consent for initial or annual placement.
(b) If the parents and local educational agency cannot agree on the IEP but can agree on
certain IEP services or interim placement, the student's new IEP would be implemented
in the areas of agreement and the student's last agreed-upon IEP would remain in effect in
the areas of disagreement until the disagreement is resolved.
(c) When parental consent for annual placement has not been obtained and has not been
specifically refused, the local educational agency shall informally attempt to obtain
consent from the parent.
(i) If parental consent cannot be obtained within a reasonable time, the local
educational agency shall send written notice to the parent requesting approval and
stating that the student with disabilities shall be provided special education and
related services according to the student's individualized education program (IEP)
as developed by the local educational agency 15 days from the date of the notice.
(ii) If no response from the parent is obtained, the local educational agency shall
provide the student special education and related services according to the
student's IEP without parental consent subject to the parent's right to an impartial
due process hearing under ARM 10.16.3507 through 10.16.3523.
Admin. R. Mont. § 10.16.3520
Powers of the impartial hearing officer.
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(1) The impartial hearing officer may:
(a) administer oaths;
(b) issue subpoenas;
(c) upon request of a party, as deemed appropriate by the hearing officer, allow
for the taking of testimony by video, audio, or deposition of witnesses who will
not be available for the hearing, or when procurement of the witness in person at
the hearing will be unduly costly and burdensome for a party;

(d) set the time, place, and length of the hearing and direct parties to appear and
confer to consider simplifications of the issues by consent of the parties involved;
(e) fix the time for filing of briefs or other documents; and
(f) request the submission of proposed findings of facts and conclusions of law at
the conclusion of the hearing.
(2) The impartial hearing officer shall be bound by common law and the Montana Rules
of Evidence, except as provided by these rules. All evidence and objections to evidence
shall be noted in the record.
(3) Educational records of the student who is the subject of the proceeding as defined in
FERPA, and its implementing regulations at 34 CFR 99, shall be allowed as selfauthenticating, and shall require no extrinsic evidence of authenticity as a condition
precedent to admissibility.
(4) Any part of the evidence may be received in written form. Documentary evidence
may be received in the form of copies or excerpts if the original is not readily available.
Upon request, parties shall be given an opportunity to compare the copy with the original.
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Notice may be taken of judicially cognizable facts. In addition, notice may be taken of
generally recognized technical or scientific facts within the impartial hearing officer's
specialized knowledge.

Federal Rules
F. R. Civ. P. 607
Rule 607. Who May Impeach a Witness
Any party, including the party that called the witness, may attack the witness’s
credibility.

F. R. Evid. 803
Rule 803. Exceptions to the Rule Against Hearsay— Regardless of Whether the Declarant
Is Available as a Witness

The following are not excluded by the rule against hearsay, regardless of whether the
declarant is available as a witness:
(1) Present Sense Impression. A statement describing or explaining an event or
condition, made while or immediately after the declarant perceived it.
(2) Excited Utterance. A statement relating to a startling event or condition, made
while the declarant was under the stress of excitement that it caused.
(3) Then-Existing Mental, Emotional, or Physical Condition. A statement of the
declarant’s then-existing state of mind (such as motive, intent, or plan) or emotional,
sensory, or physical condition (such as mental feeling, pain, or bodily health), but not
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including a statement of memory or belief to prove the fact remembered or believed
unless it relates to the validity or terms of the declarant’s will.
(4) Statement Made for Medical Diagnosis or Treatment. A statement that:
(A) is made for—and is reasonably pertinent to—medical diagnosis or treatment;
and
(B) describes medical history; past or present symptoms or sensations; their
inception; or their general cause.
(5) Recorded Recollection. A record that:
(A) is on a matter the witness once knew about but now cannot recall well
enough to testify fully and accurately;
(B) was made or adopted by the witness when the matter was fresh in the
witness’s memory; and
(C) accurately reflects the witness’s knowledge.
If admitted, the record may be read into evidence but may be received as an exhibit
only if offered by an adverse party.
(6) Records of a regularly conducted activity. A record of an act, event, condition,
opinion, or diagnosis if:
(A) the record was made at or near the time by—or from information transmitted
by—someone with knowledge;
(B) the record was kept in the course of a regularly conducted activity of a
business, organization, occupation, or calling, whether or not for profit;
(C) making the record was a regular practice of that activity;
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(D) all these conditions are shown by the testimony of the custodian or another
qualified witness, or by a certification that complies with Rule 902(11) or (12) or
with a statute permitting certification; and
(E) the opponent does not show that the source of information or the method or
circumstances of preparation indicate a lack of trustworthiness.
(7) Absence of a record of a regularly conducted activity. Evidence that a matter is
not included in a record described in paragraph (6) if:
(A) the evidence is admitted to prove that the matter did not occur or exist;
(B) a record was regularly kept for a matter of that kind; and
(C) the opponent does not show that the possible source of the information or
other circumstances indicate a lack of trustworthiness.
(8) Public records. A record or statement of a public office if:
(A) it sets out:
(i) the offices activities;
(ii) a matter observed while under a legal duty to report, but not including, in
a criminal case, a matter observed by law-enforcement personnel; or
(iii) in a civil case or against the government in a criminal case, factual
findings from a legally authorized investigation; and
(B) the opponent does not show that the source of information or other
circumstances indicate a lack of trustworthiness.
(9) Public Records of Vital Statistics. A record of a birth, death, or marriage, if
reported to a public office in accordance with a legal duty.
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(10) Absence of a Public Record. Testimony—or a certification under Rule 902—
that a diligent search failed to disclose a public record or statement if:
(A) the testimony or certification is admitted to prove that
(i) the record or statement does not exist; or
(ii) a matter did not occur or exist, if a public office regularly kept a record or
statement for a matter of that kind; and
(B) in a criminal case, a prosecutor who intends to offer a certification provides
written notice of that intent at least 14 days before trial, and the defendant does
not object in writing within 7 days of receiving the notice—unless the court sets a
different time for the notice or the objection.
(11) Records of Religious Organizations Concerning Personal or Family History. A
statement of birth, legitimacy, ancestry, marriage, divorce, death, relationship by
blood or marriage, or similar facts of personal or family history, contained in a
regularly kept record of a religious organization.
(12) Certificates of Marriage, Baptism, and Similar Ceremonies. A statement of fact
contained in a certificate:
(A) made by a person who is authorized by a religious organization or by law to
perform the act certified;
(B) attesting that the person performed a marriage or similar ceremony or
administered a sacrament; and
(C) purporting to have been issued at the time of the act or within a reasonable
time after it.
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(13) Family Records. A statement of fact about personal or family history contained
in a family record, such as a Bible, genealogy, chart, engraving on a ring, inscription
on a portrait, or engraving on an urn or burial marker.
(14) Records of Documents That Affect an Interest in Property. The record of a
document that purports to establish or affect an interest in property if:
(A) the record is admitted to prove the content of the original recorded document,
along with its signing and its delivery by each person who purports to have signed
it;
(B) the record is kept in a public office; and
(C) a statute authorizes recording documents of that kind in that office.
(15) Statements in Documents That Affect an Interest in Property. A statement
contained in a document that purports to establish or affect an interest in property if
the matter stated was relevant to the document’s purpose—unless later dealings with
the property are inconsistent with the truth of the statement or the purport of the
document.
(16) Statements in Ancient Documents. A statement in a document that was prepared
before January 1, 1998, and whose authenticity is established.
(17) Market Reports and Similar Commercial Publications. Market quotations, lists,
directories, or other compilations that are generally relied on by the public or by
persons in particular occupations.
(18) Statements in Learned Treatises, Periodicals, or Pamphlets. A statement
contained in a treatise, periodical, or pamphlet if:
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(A) the statement is called to the attention of an expert witness on crossexamination or relied on by the expert on direct examination; and
(B) the publication is established as a reliable authority by the expert’s admission
or testimony, by another expert’s testimony, or by judicial notice.
If admitted, the statement may be read into evidence but not received as an exhibit.
(19) Reputation Concerning Personal or Family History. A reputation among a
person’s family by blood, adoption, or marriage—or among a person’s associates or
in the community—concerning the person’s birth, adoption, legitimacy, ancestry,
marriage, divorce, death, relationship by blood, adoption, or marriage, or similar facts
of personal or family history.
(20) Reputation Concerning Boundaries or General History. A reputation in a
community—arising before the controversy—concerning boundaries of land in the
community or customs that affect the land, or concerning general historical events
important to that community, state, or nation.
(21) Reputation Concerning Character. A reputation among a person’s associates or
in the community concerning the person’s character.
(22) Judgment of a Previous Conviction. Evidence of a final judgment of conviction
if:
(A) the judgment was entered after a trial or guilty plea, but not a nolo
contendere plea;
(B) the conviction was for a crime punishable by death or by imprisonment for
more than a year;
(C) the evidence is admitted to prove any fact essential to the judgment; and
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(D) when offered by the prosecutor in a criminal case for a purpose other than
impeachment, the judgment was against the defendant.
The pendency of an appeal may be shown but does not affect admissibility.
(23) Judgments Involving Personal, Family, or General History, or a Boundary. A
judgment that is admitted to prove a matter of personal, family, or general history, or
boundaries, if the matter:
(A) was essential to the judgment; and
(B) could be proved by evidence of reputation.
(24) [Other Exceptions.] [Transferred to Rule 807.]

F. R. Evid. 702
Rule 702. Testimony by Expert Witnesses
A witness who is qualified as an expert by knowledge, skill, experience, training, or
education may testify in the form of an opinion or otherwise if:
(a) the expert’s scientific, technical, or other specialized knowledge will help the
trier of fact to understand the evidence or to determine a fact in issue;
(b) the testimony is based on sufficient facts or data;
(c) the testimony is the product of reliable principles and methods; and
(d) the expert has reliably applied the principles and methods to the facts of the case.
F. R. Evid. 703
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Rule 703. Bases of an Expert’s Opinion Testimony
An expert may base an opinion on facts or data in the case that the expert has been made
aware of or personally observed. If experts in the particular field would reasonably rely
on those kinds of facts or data in forming an opinion on the subject, they need not be
admissible for the opinion to be admitted. But if the facts or data would otherwise be
inadmissible, the proponent of the opinion may disclose them to the jury only if their
probative value in helping the jury evaluate the opinion substantially outweighs their
prejudicial effect.

State Rules
Mont. R. Evid. 702
Rule 702.

Testimony by experts.

If scientific, technical, or other specialized knowledge will assist the trier of fact to
understand the evidence or to determine a fact in issue, a witness qualified as an expert by
knowledge, skill, experience, training, or education may testify thereto in the form of an
opinion or otherwise.

Mont. R. Evid. 703
Rule 703.

Basis of opinion testimony by experts.

The facts or data in a particular case upon which an expert bases an opinion or inference
may be those perceived by or made known to the expert at or before the hearing. If of a
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type reasonably relied upon by experts in a particular field in forming opinions or
inferences upon the subject, the facts or data need not be admissible in evidence.
Mont. R. Civ. P. 26

General Provisions Governing Discovery.
(a)

Discovery Methods. Parties may obtain discovery by one or more of the following

methods: depositions upon oral examination or written questions; written interrogatories;
production of documents or things or permission to enter upon land or other property, for
inspection and other purposes; physical and mental examinations; and requests for admission.
(b)

Discovery Scope and Limits. Unless otherwise limited by order of the court in accordance

with these rules, the scope of discovery is as follows:
(1)

Scope in General. Unless otherwise limited by court order, the scope of discovery is

as follows: Parties may obtain discovery regarding any non-privileged matter that is
relevant to any party's claim or defense -- including the existence, description, nature,
custody, condition, and location of any documents or other tangible things and the
identity and location of persons who know of any discoverable matter. The information
sought need not be admissible at the trial if the discovery appears reasonably calculated
to lead to the discovery of admissible evidence. All discovery is subject to the limitations
imposed by Rule 26(b)(2)(C).
(2)

Limitations on Frequency and Extent.
(A)

When Permitted. By order, the court may alter the limits in these rules on

the number of depositions and interrogatories or on the length of depositions

236

under Rule 30. By order or local rule, the court may also limit the number of
requests under Rule 36.
(B)

Specific Limitations on Electronically-Stored Information. A party need not

provide discovery of electronically-stored information from sources that the party
identifies as not reasonably accessible because of undue burden or cost. On
motion to compel discovery or for a protective order, the party from whom
discovery is sought must show that the information is not reasonably accessible
because of undue burden or cost. If that showing is made, the court may
nonetheless order discovery from such sources if the requesting party shows good
cause, considering the limitations of Rule 26(b)(2)(C). The court may specify
conditions for the discovery.
(C)

When Required. On motion or on its own, the court must limit the

frequency or extent of discovery otherwise allowed by these rules or by local rule
if it determines that:
(i)

the discovery sought is unreasonably cumulative or duplicative, or

can be obtained from some other source that is more convenient, less
burdensome, or less expensive;
(ii) the party seeking discovery has had ample opportunity to obtain the
information by discovery in the action; or
(iii) the burden or expense of the proposed discovery outweighs its likely
benefit, considering the needs of the case, the amount in controversy, the
parties' resources, the importance of the issues at stake in the action, and
the importance of the discovery in resolving the issues.
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(3)

Trial Preparation: Materials.
(A)

Documents and Tangible Things. Ordinarily, a party may not

discover documents and tangible things that are prepared in anticipation of
litigation or for trial by or for another party or its representative (including
the other party's attorney, consultant, surety, indemnitor, insurer, or agent).
But, subject to Rule 26(b)(4), those materials may be discovered if:
(i)

they are otherwise discoverable under Rule 26(b)(1); and

(ii) the party shows that it has substantial need for the materials to
prepare its case and cannot, without undue hardship, obtain their
substantial equivalent by other means.
(B)

Protection Against Disclosure. If the court orders discovery of those

materials, it must protect against disclosure of the mental impressions,
conclusions, opinions, or legal theories of a party's attorney or other
representative concerning the litigation.
(C)

Previous Statement. Any party or other person may, on request and without

the required showing, obtain the person's own previous statement about the action
or its subject matter. If the request is refused, the person may move for a court
order, and Rule 37(a)(5) applies to the award of expenses. A previous statement is
either:
(i)

a written statement that the person has signed or approved; or

(ii) a contemporaneous stenographic, mechanical, electrical, or other
recording -- or a transcription of it -- that recites substantially verbatim the
person's oral statement.
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(4)

Trial Preparation: Experts. Discovery of facts known and opinions held by experts,

otherwise discoverable under the provisions of subdivision (b)(1) of this rule and
acquired or developed in anticipation of litigation or for trial, may be obtained only as
follows:
(A)
(i) A party may through interrogatories require any other party to identify
each person whom the other party expects to call as an expert witness at
trial, to state the subject matter on which the expert is expected to testify,
and to state the substance of the facts and opinions to which the expert is
expected to testify and a summary of the grounds for each opinion.
(ii) A party may depose any person who has been identified as an expert
whose opinions may be presented at trial. Upon motion, the court may
order further discovery by other means, subject to such restrictions as to
scope and such provisions, pursuant to subdivision (b)(4)(C) of this rule,
concerning fees and expenses as the court may deem appropriate.
(B)

A party may discover facts known or opinions held by an expert who has

been retained or specially employed by another party in anticipation of litigation
or preparation for trial and who is not expected to be called as a witness at trial,
only as provided in Rule 35(b) or upon a showing of exceptional circumstances
under which it is impracticable for the party seeking discovery to obtain facts or
opinions on the same subject by other means.
(C)

Unless manifest injustice would result,
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(i)

the court shall require that the party seeking discovery pay the expert

a reasonable fee for time spent in responding to discovery under
subdivisions (b)(4)(A)(ii) and (b)(4)(B) of this rule; and
(ii) with respect to discovery obtained under subdivision (b)(4)(A)(ii) of
this rule, the court may require, and with respect to discovery obtained
under subdivision (b)(4)(B) of this rule, the court shall require the party
seeking discovery to pay the other party a fair portion of the fees and
expenses reasonably incurred by the latter party in obtaining facts and
opinions from the expert.
(5)

Insurance Agreements. A party may obtain discovery of the existence and contents of any

insurance agreement under which any person carrying on an insurance business may be liable to
satisfy part or all of a judgment which may be entered in the action or to indemnify or reimburse
for payments made to satisfy the judgment. Information concerning the insurance agreement is
not by reason of disclosure admissible in evidence at trial. For purposes of this paragraph, an
application for insurance shall not be treated as part of an insurance agreement.
(6)

Claiming Privilege or Protecting Trial-Preparation Materials.
(A)

Information Withheld. When a party withholds information otherwise discoverable

by claiming that the information is privileged or subject to protection as trial-preparation
material, the party must:
(i)

expressly make the claim; and

(ii) describe the nature of the documents, communications, or things not
produced or disclosed -- and do so in a manner that, without revealing information
itself privileged or protected, will enable other parties to assess the claim.
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(B)

Information Produced. If information produced in discovery is subject to a claim of

privilege or of protection as trial-preparation material, the party making the claim may
notify any party that received the information of the claim and the basis for it. After being
notified, a party must promptly return, sequester, or destroy the specified information and
any copies it has; must not use or disclose the information until the claim is resolved;
must take reasonable steps to retrieve the information if the party disclosed it before
being notified; and may promptly present the information to the court under seal for a
determination of the claim. The producing party must preserve the information until the
claim is resolved.
(c)

Protective Orders.
(1)

In General. A party or any person from whom discovery is sought may move for a

protective order in the court where the action is pending -- or as an alternative on matters
relating to a deposition, in the court for the district where the deposition will be taken.
The motion must include a certification that the movant has in good faith conferred or
attempted to confer with other affected parties in an effort to resolve the dispute without
court action. The court may, for good cause, issue an order to protect a party or person
from annoyance, embarrassment, oppression, or undue burden or expense, including one
or more of the following:
(A)

forbidding the discovery;

(B)

specifying terms, including time and place, for the discovery;

(C)

prescribing a discovery method other than the one selected by the party

seeking discovery;
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(D)

forbidding inquiry into certain matters, or limiting the scope of discovery to

certain matters;
(E)

designating the persons who may be present while the discovery is

conducted;
(F) requiring that a deposition be sealed and opened only on court order;
(G)

requiring that a trade secret or other confidential research, development, or

commercial information not be revealed or be revealed only in a specified way;
and
(H)

requiring that the parties simultaneously file specified documents or

information in sealed envelopes, to be opened as the court directs.
(2)

Ordering Discovery. If a motion for protective order is wholly or partly denied, the

court may, on just terms, order that any party or person provide or permit discovery.
(3)
(d)

Awarding Expenses. Rule 37(a)(5) applies to the award of expenses.

Sequence and Timing of Discovery. Unless, on motion, the court orders otherwise for the

parties' and witnesses' convenience and in the interests of justice:

(e)

(1)

methods of discovery may be used in any sequence; and

(2)

discovery by one party does not require any other party to delay its discovery.

Supplementing Responses.
(1)

In General. A party who has responded to an interrogatory, request for production,

or request for admission must supplement or correct its response:
(A)

in a timely manner if the party learns that in some material respect the

response is incomplete or incorrect, and if the additional or corrective information

242

has not otherwise been made known to the other parties during the discovery
process or in writing; or
(B)
(2)

as ordered by the court.

Expert Witness. For an expert whose opinion is produced in response to an

interrogatory served under Rule 26(b)(4), the party's duty to supplement extends both to
information included in the response and to information given during the expert's
deposition. Any additions or changes to this information must be disclosed by the time of
the preparation and submission of the pretrial order to the court.
(f)

Discovery Conference. At any time after commencement of an action, the court may direct

the attorneys for the parties to appear before it for a conference on the subject of discovery. The
court shall do so upon motion by the attorney for any party if the motion includes:
(1)

a statement of the issues as they then appear;

(2)

a proposed plan and schedule of discovery;

(3)

any limitations proposed to be placed on discovery;

(4)

any issues relating to discovery of electronically-stored information, including the

form or forms in which it should be produced;
(5)

any other proposed orders with respect to discovery; and

(6)

a statement showing that the attorney making the motion has made a reasonable

effort to reach agreement with opposing attorneys in the matters set forth in the motion.
Each party and each party's attorney are under a duty to participate in good faith in the
framing of a discovery plan if a plan is proposed by the attorney for any party. Notice of
the motion shall be served on all parties. Objections or additions to matters set forth in
the motion shall be served not later than 14 days after service of the motion.
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Following the discovery conference, the court shall enter an order tentatively identifying
the issues for discovery purposes, establishing a plan and schedule for discovery,
including resolution of issues relating to the discovery of electronically-stored
information, including the form or forms in which it should be produced, setting
limitations on discovery, if any; and determining such other matters, including the
allocation of expenses, as are necessary for the proper management of discovery in the
action. An order may be altered or amended whenever justice so requires.
(g)

Signing Discovery Requests, Responses, and Objections.
(1)

Signature Required; Effect of Signature. Every discovery request, response, or

objection must be signed by at least one attorney of record in the attorney's own name -or by the party personally, if unrepresented -- and must state the signer's address. By
signing, an attorney or party certifies that to the best of the person's knowledge,
information, and belief formed after a reasonable inquiry, it is:
(A)

consistent with these rules and warranted by existing law or by a good faith

argument for extending, modifying, or reversing existing law;
(B)

not interposed for any improper purpose, such as to harass, cause

unnecessary delay, or needlessly increase the cost of litigation; and
(C)

neither unreasonable nor unduly burdensome or expensive, considering the

needs of the case, prior discovery in the case, the amount in controversy, and the
importance of the issues at stake in the action.
(2)

Failure to Sign. Other parties have no duty to act on an unsigned request, response,

or objection until it is signed, and the court must strike it unless a signature is promptly
supplied after the omission is called to the attorney's or party's attention.
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(3)

Sanction for Improper Certification. If a certification violates this rule without

substantial justification, the court, on motion or on its own, must impose an appropriate
sanction on the signer, the party on whose behalf the signer was acting, or both. The
sanction may include an order to pay the reasonable expenses, including attorney fees,
caused by the violation.
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