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Representing Highly Mobile Students
By Ashley Fretthold and Verity Sandell, LAF

Overview
Students who frequently switch schools score lower on standardized tests, are less
likely to graduate, and less likely to participate in extracurricular activities. Students with
disabilities with high mobility have even poorer outcomes. This paper will discuss the
challenges facing students with high mobility, the legal protections available, and some
specific strategies that are helpful in representing highly mobile students with
disabilities.

Background
A. School mobility has a significantly negative impact on student achievement
1. Students who switch schools frequently score lower on standardized tests
and have lower overall academic performance.1 They make far less academic
progress than peers and fall further behind with each school change. 2 They
are less likely to participate in extracurricular activities and more likely to act
out or get into trouble.3
2. Students who changed high schools even once were less than half as likely
as stable students to graduate, even controlling for other factors.4

1

U.S. DEPARTMENT OF EDUCATION, EDUCATION FOR HOMELESS CHILDREN AND YOUTH
PROGRAM. TITLE VII–B OF THE MCKINNEY–VENTO HOMELESS ASSISTANCE ACT, AMENDED BY
THE NO CHILD LEFT BEHIND ACT OF 2001, NON-REGULATORY GUIDANCE, 14 (July 2004)
available at: http:// www2.ed.gov/programs/homeless/guidance.pdf. [Hereinafter
“McKinney Vento Guidance”.]; ALEXANDRA BEATTY, NAT’L RESEARCH COUNCIL AND INST.
OF MED., STUDENT MOBILITY: EXPLORING THE IMPACT OF FREQUENT MOVES ON
ACHIEVEMENT: SUMMARY OF A W ORKSHOP 31 (2010), available at
http://www.nap.edu/catalog/12853.html (multiple moves may have a cumulative
detrimental effect, especially after three to four moves).
2 CASEY FAMILY PROGRAMS, BREAKTHROUGH SERIES COLLABORATIVE, IMPROVING
EDUCATIONAL CONTINUITY AND SCHOOL STABILITY FOR CHILDREN IN OUT-OF-HOME CARE,
22 (2009) available at: http://www.casey.org/Resources/Publications/pdf/
BreakthroughSeries_Education_FR.pdf (offering research finding it takes a child 4-6
months to recover academically after changing schools and that changing schools
during high school reduces the chances a child will graduate).
3 Russell Rumberger, Katherine Larson, Robert Ream, & Gregory Pardy, The
Educational Consequences of Mobility for California Students and Schools, 62, POLICY
ANALYSIS FOR CALIFORNIA EDUCATION (Feb. 1999), available at:
http://mina.education.ucsb.edu/rumberger/internet%20pages/Papers/Stuart%20Report-final.pdf, last accessed Dec. 23, 2015 [Hereinafter “Rumberger et al.”]
4 Id.
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3. While students who experience one move often compensate for any shortterm regression, one study of urban student mobility in Chicago found that
students who experienced four or more moves were a full academic year
behind after six years.5
4. One study found that urban mobile students in Chicago had lower rates of
achievement even before mobility, indicating that these students have
additional factors impacting their achievement.6
5. Individual schools tend to have differing rates of student mobility. Highly
mobile students tend to move from a school with a high mobility rate to
another school with a high mobility rate, rather than more stable schools.7
They may also be impacted by attending schools with lower rates of stability.8
B. Who are Highly Mobile Children?
1. Homeless children (those living with their parents and unaccompanied youth)
a) Neighborhood safety, housing instability, and domestic disputes result in
frequent moves by families who are homeless, often resulting in school
moves.9
2. Children in out-of-home care (foster youth/wards of the state)
a) Children in out-of-home care average of one to two home placement
changes per year. 10
b) These children may experience enrollment delays, inappropriate
classroom placements, and lower access to special education and gifted
testing and extracurricular programs.11
3. Children in migrant farmworker families
a) Children in migrant families may live in as many as four places in one
year.
b) These children often face additional barriers to educational access
including limited English proficiency, high levels of poverty, frequent longterm absences, and health problems.12
5

DAVID KERBOW , CENTER FOR RESEARCH ON THE EDUCATION OF STUDENTS PLACED AT
RISK, PATTERNS OF URBAN STUDENT MOBILITY AND LOCAL SCHOOL REFORM, Report No. 5,
(Oct. 1996) at 18-20.
6 Id. at 18.
7 Id. at 13-15; Beatty, supra note 1 at 31.
8 Kerbow, supra note 5 at 18.
9 Carolyn Weisman, Giving Credit Where Credit is Due: Advancing the Highly Mobile
Student Population Towards High School Graduation, 50 FAM. CT. REV. 527, 529-30.
10 AMERICAN BAR ASSOCIATION’S LEGAL CENTER FOR FOSTER CARE & EDUCATION, Q&A:
MOBILITY ISSUES AND SPECIAL EDUCATION FOR CHILDREN IN OUT-OF-HOME CARE (2008),
available at: http://www.fostercareandeducation.org/portals/0/dmx/2012/08/file_
20120829_140906_mIo_0.pdf.
11 Id. at 530-531.

© COPAA 2017 - All Rights Reserved

4. Court-involved youth transitioning in and out of juvenile detention facilities
5. Children in military families
a) There are 1.1 million school-age children in military families13.
b) An average child will attend between six and nine different schools
between kindergarten and twelfth grade. 14
6. Children in low-income families
a) Low-income families move 50% to 100% more often than higher income
families.
b) 30% of children in low-income families change schools every year
compared to only 8% of children in families well above poverty level. 15
C. Challenges in Representing Highly Mobile Students
1. Disruption to the educational process
2. Enrollment and residency challenges
3. Special education services and assessments
4. Transferring school records

Disruption to the Educational Process –Maintaining School Stability
Despite Changes in Residency
High mobility creates an actual impediment to educational progress. Progress and data
tracking is interrupted; so determining whether a child is actually progressing on IEP
goals is more difficult. The only way to totally remedy this is to avoid the change in
schools. Thus, the first goal of the advocate for a child who is mobile, is to try to
maintain school building stability, even if changes in residence are unavoidable.
A. Legal Protections to Maintain School Stability
1. McKinney-Vento Homeless Assistance Act (42 U.S.C. 11431 et seq.) Subtitle
VII-B of the Act provides the following protections for homeless students:
a) School Stability - Allows homeless students to remain in their “school of
origin” even after they move to a new district, if it is in their best interests.
The “best interests” consideration gives deference to the wishes of the
parent or guardian.16 The student can remain in the school of origin until

12

Id. at 530.
Id. at 531.
14 Beatty, supra note 1, at 50.
15 Luzanne Pierce & Eileen Ahearn, Highly Mobile Children and Youth with Disabilities:
Policies and Practices in Five States, 2, INFORUM – NATIONAL ASSOCIATION OF STATE
DIRECTORS OF SPECIAL EDUCATION (Mar. 2007), available at: http://www.nasdse.org/
DesktopModules/DNNspot-Store/ProductFiles/145_de04e76d-afae-4244-bae02beec674fbf9.pdf.
16 Id.
13
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they are no longer homeless, and once they are no longer homeless they
can remain until the school year ends.
b) Eligibility - Definition of “homeless” under McKinney-Vento includes
students who “lack a fixed, regular, and adequate nighttime residence, ”
this includes:
i.
“Doubling up” in housing with another family
ii.
Living in motels, camp grounds, cars
iii.
Living in a shelter
iv.
Awaiting foster care placement
v.
Note: Some states define ALL children that are wards of the state as
being “homeless” and protected under McKinney-Vento
c) Meals - Homeless students are automatically eligible for free school
meals. 17
d) Transportation - Districts must provide transportation to and from the
school of origin, at a parent’s or guardian’s request.
i.
Title I, Part A Funds can be used to access this service.
ii.
If crossing school district lines, the two districts must determine how to
divide the responsibility and the cost.
iii.
Districts also must provide eligible students with transportation
services comparable to those provided to other students.
2. Fostering Connections to Success and Increasing Adoptions Act of 2008 (P.L.
110-351)
a) The Act provides educational protections for students who are wards of
the state.
b) School stability must be factored into a child’s case plan as child welfare
agencies must:
i.
consider the appropriateness of the current educational placement and
the proximity of the current school when making new living placement
decisions;
ii.
coordinate with the appropriate local educational agencies to ensure
the child remains in the school in which the child is enrolled at the time
of placement, if appropriate; and
iii.
if remaining in the original school is not in the child’s best interest, the
case plan must have assurances from the child welfare agency and the
local educational agencies that the child will be enrolled in a new
school and all the child’s educational records will be provided.
c) Transportation to the original school should be provided by the child
welfare agency, not the school district, when it is in the child’s best interest

17

See McKinney Vento Guidance, supra note 1, at 32.
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to remain at the original school. The child welfare agency can receive
federal reimbursement for some school transportation costs.
d) In practice, limited foster care placement options can result in children
being placed far away from their school of origin, making staying at the
school of origin not feasible
3. Every Student Succeeds Act (ESSA) (P.L. 114-95)
a) This Act Replaces No Child Left Behind Act of 2001 and reauthorizes the
Elementary and Secondary Education Act of 1965
b) While Title I, Part A will take effect after the 2016-2017 school year,
amendments to the McKinney Vento Act go into effect on July 1, 2016.18
c) Title I applies to homeless children and children in foster care regardless
of whether they live in a Title I attendance area.
d) The Act also provides children in foster care protections separate from
protections under McKinney-Vento and Fostering Connections, including a
separate point of contact for the child welfare agency in the State
Education Agency (SEA) and the Local Education Agency (LEA). (20
U.S.C. 6311(g)(1)(E)(iv)).
e) The Act provides for increased school stability by allowing children in
foster care to remain in their school of origin unless a determination is
made that it is not in their best interest to do so. (20 U.S.C.
6311(g)(1)(E)(i)).
i.
This determination is made by factoring the best interests of the child
which includes the appropriateness of the current educational setting,
and the proximity of the school child enrolled in at the time of
placement.
ii.
If it is not in child’s best interest to stay in school of origin, the child
must be immediately enrolled in a new school.
f) The local Title I plan must include assurances from LEA that they will
collaborate with the state or local child welfare agency to develop and
implement procedures for how transportation will be provided to maintain
foster youth in schools of origin. It may be provided using funds from the
child welfare agency, the LEA, or both. (20 U.S.C. 6312(c)(5)(B)).
g) The term “awaiting foster care placement” will be removed from the
definition of homelessness in the McKinney-Vento Act on December 10,
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NATIONAL ASSOCIATION FOR THE EDUCATION OF HOMELESS CHILDREN AND YOUTH,
STATUTORY LANGUAGE AND SUMMARY HOMELESSNESS AND FOSTER CARE IN “THE EVERY
STUDENT SUCCEEDS ACT OF 2015” 1 (DEC. 19, 2015) available at
http://www.naehcy.org/sites/default/files/dl/legis/ESEAFINALSUMMARY%20FN%201219.pdf, last accessed Dec. 22, 2015.

© COPAA 2017 - All Rights Reserved

2016 in every state except Delware and Nevada where the change will to
into effect on December 10, 2017. (Section 9105(b) of the Act).
4. State Law
a) Some states allow a student to remain in the same school for the
remainder of a school year after a move. Check the school code for your
state. In Illinois, for example, all students can complete a school year at
the school you started at, but the parent must provide transportation
(unlike McKinney-Vento).19
5. District Policy
a) Some districts allow any student who moves after the school year begins,
to stay in the same school for the remainder of the school year. Others
have policies allowing children to finish at the high school or elementary
school they started at if they only have one or two years left until
graduation.
B. Strategies when a Student Wants to Stay in their Original School
1. If an advocate knows that a student is moving residences but wants to remain
in their school of origin, and they qualify as “homeless,” notify the school of
origin’s McKinney-Vento liaison of the change in residence and the
McKinney-Vento status. Don’t wait for the school to discover the change in
residence.
2. When representing children in foster care, educate caseworkers and foster
parents about the Fostering Connections Act. Their determination of “best
interests” is crucial. Also, you may need to educate school district on
Fostering Connections and any state implementing statutes. A school district
may not be familiar with these protections. This may include directing their
attention to administrative rules governing child welfare workers, or having a
contact from the state child welfare agency reach out to the district, or
enlisting a contact from the SEA to reach out to the district.
3. Research State laws on residency to determine if the child falls under any
exceptions that allow them to stay in their original school.
4. Research the schools district(s)’ policies on residency and enrollment to
determine if the child falls under any exceptions that allow him or her to stay
in their original school.

Enrollment & Residency – Barriers to Quickly Enrolling at a New
School After a Change in Residency
19

See State Legislation Chart, LEGAL CENTER FOR FOSTER CARE & EDUCATION, available
at:http://www.fostercareandeducation.org/DesktopModules/Bring2mind/DMX/Download.
aspx?portalid=0&EntryId=1861&Command=Core_Download, last accessed Dec. 22,
2015.
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Many times, remaining at the original school will not be possible. So now we look to
what an advocate can do if changing schools is unavoidable, but we want to minimize
the negative effects. When a student arrives at a new school district, highly-mobile
students can be met with a formal residency challenge, which can result in a formal
administrative hearing over residency. Or sometimes, a parent is met with a more
informal, but equally problematic, refusal to enroll the student. Oftentimes, a school will
informally delay enrollment by requiring large amounts of documentation before allowing
a child to attend. All of these issues can result in stress for a child and a parent, and
critical missed school days. Advocating to ensure quick enrollment can mitigate the
negative effects of a change in residence.
A. Legal Protections to Get a Student Enrolled Quickly in a New School
1. McKinney-Vento Act
a) If the school of origin is not in the homeless youth’s best interest (or if the
parent is opposed to the school of origin), children are entitled to
immediate enrollment in any public school that students living in the same
attendance area are eligible to attend. (42 U.SC. §§ 11432(g)(3)(A),(C)).
b) If a child is homeless, the new school must enroll them “immediately,” and
cannot require documentation typically required for enrollment.
Enrollment includes letting them “participate fully” in school activities. (42
U.SC. §§ 11432(g)(3)(C) and 1143A(1)). The school may work with the
family after enrollment to secure certain documents like proof of age and
immunization.
c) The McKinney-Vento Act requires that state education agencies and
school districts “review and revise policies to remove barriers to the
enrollment and retention of homeless children and youths in the State.”
(42 U.SC. §§ 11432(g)(1)(I), (g)(7)). This is a powerful tool to advocate for
specific changes in school procedures or practices which discourage or
deter homeless families and youth such as: restrictive policies on how
high school credit is earned; inflexible deadlines; limitations on
participation in sports or clubs; inflexible attendance and tardiness
policies; provision of transportation services which are too restrictive,
lengthy or inconvenient; and inflexible disciplinary policies.
d) The ESSA expanded this requirement to remove barriers by requiring that:
(i) districts must ensure children who meet criteria to enroll in magnet
schools, summer school, career and technical education, online
learning, and charter school programs do not face barriers to
accessing the services; and
(ii) if there is a dispute over eligibility or school selection or enrollment,
the child shall immediately be enrolled in the school sought,
pending the final resolution of the dispute, including all available
appeals. (42 U.S.C. § § 11432 (g)(1)(F)(iii) & (g)(3)(E)(i)).
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2. Fostering Connections Act
a) For wards who are transferring schools child welfare agencies and
schools must ensure immediate enrollment in a new school, with school
records., (42 U.S.C. § 675(1)(G)(i)(II)).
b) This means it is the caseworker’s responsibility to make sure the student
is enrolled at the new school as soon as possible; they can’t just leave it
up to the foster parent.
3. IDEA
a) A new school district must “immediately” provide FAPE and “services
comparable to those described” in their IEP. (34 CFR § 300.323(e)-(f)).
b) A new school district cannot require an IEP before allowing the child to
attend school. A lack of an IEP may mean a delay in FAPE, but a missing
IEP can’t be used as any excuse to exclude the student. The school is
responsible for promptly obtaining the child’s records from the previous
school district, including the IEP. The old school district is required to
promptly respond to such a request. (20 U.S.C. §1414(d)(2)(C)(ii)).
4. State Law
a) States all have individual residency laws, know them well as they will likely
set out timelines for a school to enroll students.
B. Strategies when a Student’s Residence is Formally or Informally
Challenged
1. If a child is “homeless” under McKinney-Vento, first declare that status in
writing to the McKinney-Vento Liaison for the school district. Every school
district is required to have one. (42 U.S.C. § 11432(g)(1)(J)(ii)). If a child
wishes to attend his or her new school, it benefits that child to declare himself
or herself as homeless to the McKinney-Vento Liaison at the new district,
because it should expedite the enrollment process and prevent residency
challenges. Don’t wait for notice of a formal residency hearing or for the
school to put off or ignore your attempts to enroll.
a) If the school does not agree that the student is homeless, the school is
required to initiate the McKinney-Vento dispute resolution process. (42
U.S.C. § 11432 (g)(1)(C)).
b) The district must enroll the child in the school while the dispute resolution
process is pending. (42 U.S.C. § 11432(g)(3)(E)).
c) The McKinney-Vento dispute resolution process should take precedence
over a state residency hearing.
2. If a child is in foster care, and the school is unfamiliar with the child welfare
system, you may need to educate them on residency provisions for foster
children in your state. You might also need to inform them about the legal
posture of the child’s case in child welfare court. (Make sure you have legal
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consent to release this information.) This may include directing their attention
to administrative rules governing child welfare workers, or having a contact
from the state child welfare agency reach out to the district, or enlisting a
contact from the SEA to reach out to the district.
a) This requires that you understand not only the state residency provisions
for all students, but you also must understand the child welfare rules in
your state, how educational residency for children in foster care is
determined, and the status of that child’s case in child welfare court.
i.
For example, a child only temporarily removed from their biological
parents’ home under a safety plan may still be a “resident” of that
home. While a child whose biological parents’ rights have been
terminated is likely a resident in their foster parent’s home.
3. If the child is not “homeless” nor in foster care, and the school notifies the
parent in writing that they believe the child is not a resident of the district, you
will likely have a short period of time to request a hearing in order to
challenge this determination. Look at state laws on residency and be aware
of deadlines.
a) Note: The parent will likely carry the burden of proof in a residency
hearing, since they are the ones technically “appealing” the school
district’s determination that the child is not a resident. Again, check state
laws.
b) Approach a residency hearing prepared to offer testimony and
documentary evidence proving residence. Losing a residency challenge
can result in a large tuition charge against the parent.

Continuity in Special Education Assessments & Services
High mobility can result in delayed or denied assessments for initial IEP eligibility. As
such, students with disabilities may remain unidentified as eligible for special education
services. One issue contributing to this is a lack of school records, which we discuss in
Section V below. Another issue mobile students face is multiple schools restarting RTI
“because we don’t know if it was done with fidelity.” Students might have frequently
changing caregivers, making it difficult to piece together history and have a reliable
witness in a due process. A new foster parent or other caregiver is likely to be reluctant
to challenge a school’s decisions when the caregiver hasn’t been with the child for a
long time. Also, students who already have IEP’s can experience an unwarranted
disruption or decrease in supports services. IEP’s can change at every move from one
district to another, even when schools have little knowledge of the student. The IEP
document may be vague about services and supports being provided, so a new school
may not even realize what was being done at the previous school. Children receiving
higher levels of special education services, such as a separate day school placement,
may experience additional disruption as “comparable services” are not always
comparable.
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C. Legal Protections for Maintaining Continuity in Special Education
Assessments, Services, and Supports When Students are Mobile
1. IDEA
a) If a parent signs consent for a case study evaluation (assessment), and
then moves, the new school district must honor that consent and evaluate.
The new district is allowed to exceed the 60 school day timeline, but it
must make “sufficient progress to ensure a prompt completion of the
evaluation” and the parent agrees that they are making sufficient progress.
(34 CFR § 300.301(d)(2)-(e). (Also see the OSERS Letter discussed
below.)
b) If a student moves to a new school district in the same state, the new
district, “in consultation with the parents,” must immediately provide FAPE
and “services comparable to those described” in their IEP. The new
school district then has a choice to adopt the IEP from the previous district
OR develop and implement a new IEP. (34 CFR § 300.323(e)).
c) If a student moves to a new school district in a different state, the new
district, “in consultation with the parents,” must immediately provide FAPE
and “services comparable to those described” in their IEP. The new
school district can then conduct a new evaluation if they determine it to be
necessary; but either way they MUST develop and implement a new IEP.
In other words, the receiving school district can’t just adopt the old IEP
and move on. (34 CFR § 300.323(f)).
d) IDEA incorporates McKinney-Vento’s definition of “homeless” students.
Homeless students must be explicitly included in a district’s Child Find and
other special education procedures. (20 U.S.C. § 1412(a)(3)(A); 34 C.F.R.
§ 300.111). 20
e) Caution! Some highly-mobile students have been out of school for
periods of time between moves. Advocates for these students may face
pushback at an IEP eligibility meeting from schools that point to the “lack
of instruction” factor for IEP eligibility under IDEA. (20 U.S.C. §
1414(b)(5)). Be prepared to answer those concerns. The “lack of
instruction” provision does not function as a complete bar to eligibility, it
only prevents eligibility if lack of instruction is the “determinant factor” in
the eligibility decision. (20 U.S.C. § 1414(b)(5)).
2. OSERS Letter to State Directors of Special Education Regarding Highly
Mobile Students (July 19, 2013)21

20

See McKinney-Vento Guidance, supra note 1 at 32.
Letter to State Special Education Directors Regarding Highly Mobile Students, OFFICE
OF SPECIAL EDUCATION AND REHABILITATIVE SERVICES, U.S. DEPARTMENT OF EDUCATION
21
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a) The Letter acknowledges that highly mobile students with disabilities face
“recurring educational challenges to a much greater degree than other
children...” (p.3).
b) As explained above, IDEA addresses evaluations for transfer students.
The OSERS letter goes a step further and strongly encourages schools to
expedite the time frames of evaluations for highly mobile students and
complete them within 30 days. (p.3).
c) When a student changes schools mid-year, and consent for an evaluation
was given to the last school district, the new district may not delay the
evaluation to conduct RTI. They could, however, complete RTI while also
completing the evaluation. (pp. 2-3; see also 34 C.F.R. §§ 300.301 300.311).
d) If a child moves during the summer break, and their IEP requires
Extended School Year (ESY) services, the new school district must
provide ESY under the IDEA’s requirement to provide “comparable
services.” (p. 4).
3. Fostering Connections Act
a) Child welfare agencies and schools must ensure immediate enrollment in
a new school, with school records, for youth who are transferring schools.
This means the caseworker should be doing everything possible to get the
child in school and attending, and provide the new school with records,
with no lag time in services. (42 U.S.C. § 675(1)(G)(ii)(II)).
D. Strategies to Maintain Continuity in Special Education Assessments,
Services, and Supports Despite Mobility
1. If a school agrees to complete an initial Case Study Evaluation, have the
parent sign the consent even if they know they are moving, it is still valid at
the next district.
2. Get copies of as many school records as possible before moving (see records
section below).
3. If a school delays or refuses to enroll a child with an IEP and immediately
provide comparable services, file a state compliance complaint or due
process hearing request. The school was not providing FAPE during time
during which they were refusing to allow the child to attend, and the student
should receive compensatory educational services.
4. Ensure that all IEPs are as specific as possible as to the services being
provided - put everything in writing even if the team pushes back. This is
especially important when advocating for students that are likely to be mobile
in the future such as children in foster care. Insist that if the school is
(July 19, 2013), available at:
http://www2.ed.gov/policy/speced/guid/idea/memosdcltrs/12-0392dclhighlymobile.pdf.
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providing a support, or a certain intervention is working well, that it be detailed
in the IEP. At that very least, ask that details like this be included in the notes
section of an IEP. Also, some IEP formats make placement details unclear.
Again, insist that the nature of the placement must be clear to an outsider
reading the IEP document.
5. When there is a change of caregiver, provide the new caregiver with a history
of the case and student records. You may need to educate a new caregiver
about the child’s educational history.
6. For foster youth, involve other stakeholders like child welfare caseworkers,
Court Appointed Special Advocates (CASA’s), Guardian ad litems (GALs),
and extended family members. These people should attend IEP meetings,
and they have a right to. A child welfare caseworker, CASA, or GAL may
have historical knowledge about the child’s special education services that a
foster parent lacks. Also, having them present means that if the child moves
in the future, they have knowledge they can pass on to the next foster parent.
7. For unaccompanied, homeless, or foster youth, consider asking that a family
member or other involved adult be appointed as the educational surrogate
parent. (34 C.F.R. § 300.519). A grandparent may be unable to care for the
child in their home but would like to otherwise be involved while the child is
now in foster care, and may be interested in being an educational advocate.
This could also be true for former foster parents, or other noncustodial relative
such as an aunt or adult sibling. Every state has different methods for
appointing surrogates, and in many states they can be complete strangers to
the child. However, some states allow the child welfare court to appoint a
specific person as the surrogate. Having an educational surrogate who knows
the child personally can greatly benefit your advocacy efforts.

Transferring School Records
In our experience, student records are often not properly transferred when a student
moves. This can result in interruptions in data tracking, ignorance about student’s
baseline measurements, lack of institutional knowledge on “what works” for this child, or
even complete ignorance that a student has an IEP.
E. Legal Protections for Ensuring that School Records are Transferred
1. IDEA
a) A new school district is responsible for promptly obtaining the child’s
records from the previous school district, including the IEP. The old
school district is required to promptly respond. (20 U.S.C.
§1414(d)(2)(C)(ii)).
b) A parent or advocate can use IDEA to demand the student’s records from
the original school. A parent has a right to inspect all records relating to
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their child before any meeting regarding an IEP. (34 C.F.R. §§ 300.501(a);
300.613). These records must be provided “without unnecessary delay.”
A denial of records can constitute a denial of FAPE. (34 C.F.R. §
300.513(a)(2)).
c) Check your State laws to see if the district is required to provide records
under a stricter timeline.
2. Family Educational Rights and Privacy Act (FERPA) (20 U.S.C. § 1232g).
a) A parent or advocate can use FERPA to demand the student’s records
from the original school. “A parent or student must be given the
opportunity to inspect and review the student’s education records.” (34
C.F.R. § 99.10(a)).
b) Educational institutions must provide the records within a “reasonable
period of time, but not more than 45 days after it has received the
request.” (34 C.F.R. § 99.10(b)).
c) Requirements for parental consent to release school records do not apply
to school districts seeking records for a student seeking to enroll in their
district. (20 U.S.C. § 1232g). So there is no reason a school district
should be impeded from getting school records..
d) There is no private right of action under FERPA.22 However, a parent or
student may file a written complaint regarding a FERPA violation with the
U.S. Department of Education’s Family Policy Compliance Office. (34
C.F.R. § 99.63-64).
e) FERPA does not require a district to maintain (preserve) student records.
However, the district may not destroy any records if there is an
outstanding request for them. (34 C.F.R. § 99.10(e)). State law may create
a duty to maintain records.
f) The Uninterrupted Scholars Act (P.L. 112-278) amended FERPA to allow
schools to release school records to child welfare case workers without
parent consent “when such agency or organization is legally responsible,
in accordance with State or tribal law, for the care and protection of the
student.” (20 U.S.C. § 1232g(b)(1)(L)).
3. McKinney-Vento
a) If a child is homeless, the new school must enroll them “immediately,” and
cannot require documentation typically required for enrollment. (42 U.SC.
§§ 11432(g)(3)(C) and 1143A(1)).
b) The new school then has an obligation to request records from the school
of origin. This is true under IDEA provisions (discussed above), and
McKinney-Vento. (42 U.S.C. §§ 11432(g)(3)(C),(D)). Highly mobile
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students often don’t have copies of their records with them, so this puts
some burden on the new school to get the records.
4. State Law
a) Check your state, they may provide additional protections and
requirements that would be helpful for students.
b) Also, state laws may have more specific requirements as to the
maintenance of school records. Requirements that a district maintain
student’s records even after they leave the district can help you obtain
records from the school of origin months or years after the child left.
i.
For example, in Illinois there is a 15 school-day timeline to produce
records. This is much better than FERPA’s 45 days.
F. Strategies for Ensuring that School Records are Transferred
1. Use one of the above laws to obtain records via a records request before a
move, or soon after.
2. Send records requests to every school district the child has ever attended.
Do not assume that the previous school districts transferred a complete file to
the new school district.
3. Remind the district that under IDEA and McKinney-Vento they have an
affirmative obligation to request records from the previous school district.

Resources
G. National Association for the Education of Homeless Children and Youth
(NAEHCY) https://www.naehcy.org
H. National Center for Homeless Education (NCHE)
http://center.serve.org/nche/about.php
I. National Coalition for the Homeless http://nationalhomeless.org/abouthomelessness/
J. National Law Center on Homelessness and Poverty (NLCHP) www.nlchp.org
K. ABA Center on Children and the Law Legal Center for Foster Care & Education
http://www.fostercareandeducation.org/
L. Students in Foster Care webpage by US Department of Education,
http://www2.ed.gov/about/inits/ed/foster-care/index.html
M. National Resource Center for Permanency and Family Connections
http://www.nrcpfc.org/is/education-and-child-welfare.html

