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CAMPBELL, aka SKYYWALKER, et al. v. ACUFFROSE MUSIC, INC.
certiorari to the united states court of appeals for
the sixth circuit
No. 92–1292. Argued November 9, 1993—Decided March 7, 1994
Respondent Acuff-Rose Music, Inc., filed suit against petitioners, the members of the rap music group 2 Live Crew and their record company,
claiming that 2 Live Crew’s song, “Pretty Woman,” infringed AcuffRose’s copyright in Roy Orbison’s rock ballad, “Oh, Pretty Woman.”
The District Court granted summary judgment for 2 Live Crew, holding
that its song was a parody that made fair use of the original song. See
Copyright Act of 1976, 17 U. S. C. § 107. The Court of Appeals reversed
and remanded, holding that the commercial nature of the parody rendered it presumptively unfair under the first of four factors relevant
under § 107; that, by taking the “heart” of the original and making it
the “heart” of a new work, 2 Live Crew had, qualitatively, taken too
much under the third § 107 factor; and that market harm for purposes
of the fourth § 107 factor had been established by a presumption attaching to commercial uses.
Held: 2 Live Crew’s commercial parody may be a fair use within the
meaning of § 107. Pp. 574–594.
(a) Section 107, which provides that “the fair use of a copyrighted
work . . . for purposes such as criticism [or] comment . . . is not an
infringement . . . ,” continues the common-law tradition of fair use adjudication and requires case-by-case analysis rather than bright-line rules.
The statutory examples of permissible uses provide only general guidance. The four statutory factors are to be explored and weighed together in light of copyright’s purpose of promoting science and the
arts. Pp. 574–578.
(b) Parody, like other comment and criticism, may claim fair use.
Under the first of the four § 107 factors, “the purpose and character of
the use, including whether such use is of a commercial nature . . . ,” the
enquiry focuses on whether the new work merely supersedes the objects
of the original creation, or whether and to what extent it is “transformative,” altering the original with new expression, meaning, or message.
The more transformative the new work, the less will be the significance
of other factors, like commercialism, that may weigh against a finding
of fair use. The heart of any parodist’s claim to quote from existing
material is the use of some elements of a prior author’s composition to
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create a new one that, at least in part, comments on that author’s work.
But that tells courts little about where to draw the line. Thus, like
other uses, parody has to work its way through the relevant factors.
Pp. 578–581.
(c) The Court of Appeals properly assumed that 2 Live Crew’s song
contains parody commenting on and criticizing the original work, but
erred in giving virtually dispositive weight to the commercial nature of
that parody by way of a presumption, ostensibly culled from Sony Corp.
of America v. Universal City Studios, Inc., 464 U. S. 417, 451, that
“every commercial use of copyrighted material is presumptively . . .
unfair . . . .” The statute makes clear that a work’s commercial nature
is only one element of the first factor enquiry into its purpose and character, and Sony itself called for no hard evidentiary presumption. The
Court of Appeals’s rule runs counter to Sony and to the long commonlaw tradition of fair use adjudication. Pp. 581–585.
(d) The second § 107 factor, “the nature of the copyrighted work,” is
not much help in resolving this and other parody cases, since parodies
almost invariably copy publicly known, expressive works, like the Orbison song here. P. 586.
(e) The Court of Appeals erred in holding that, as a matter of law, 2
Live Crew copied excessively from the Orbison original under the third
§ 107 factor, which asks whether “the amount and substantiality of the
portion used in relation to the copyrighted work as a whole” are reasonable in relation to the copying’s purpose. Even if 2 Live Crew’s copying of the original’s first line of lyrics and characteristic opening bass
riff may be said to go to the original’s “heart,” that heart is what most
readily conjures up the song for parody, and it is the heart at which
parody takes aim. Moreover, 2 Live Crew thereafter departed markedly from the Orbison lyrics and produced otherwise distinctive music.
As to the lyrics, the copying was not excessive in relation to the song’s
parodic purpose. As to the music, this Court expresses no opinion
whether repetition of the bass riff is excessive copying, but remands to
permit evaluation of the amount taken, in light of the song’s parodic
purpose and character, its transformative elements, and considerations
of the potential for market substitution. Pp. 586–589.
(f) The Court of Appeals erred in resolving the fourth § 107 factor,
“the effect of the use upon the potential market for or value of the
copyrighted work,” by presuming, in reliance on Sony, supra, at 451,
the likelihood of significant market harm based on 2 Live Crew’s use for
commercial gain. No “presumption” or inference of market harm that
might find support in Sony is applicable to a case involving something
beyond mere duplication for commercial purposes. The cognizable
harm is market substitution, not any harm from criticism. As to parody
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pure and simple, it is unlikely that the work will act as a substitute for
the original, since the two works usually serve different market functions. The fourth factor requires courts also to consider the potential
market for derivative works. See, e. g., Harper & Row, Publishers,
Inc. v. Nation Enterprises, 471 U. S. 539, 568. If the later work has
cognizable substitution effects in protectible markets for derivative
works, the law will look beyond the criticism to the work’s other elements. 2 Live Crew’s song comprises not only parody but also rap
music. The absence of evidence or affidavits addressing the effect of 2
Live Crew’s song on the derivative market for a nonparody, rap version
of “Oh, Pretty Woman” disentitled 2 Live Crew, as the proponent of the
affirmative defense of fair use, to summary judgment. Pp. 590–594.
972 F. 2d 1429, reversed and remanded.
Souter, J., delivered the opinion for a unanimous Court.
filed a concurring opinion, post, p. 596.

Kennedy, J.,

Bruce S. Rogow argued the cause for petitioners. With
him on the briefs was Alan Mark Turk.
Sidney S. Rosdeitcher argued the cause for respondent.
With him on the brief were Peter L. Felcher and Stuart M.
Cobert.*
Justice Souter delivered the opinion of the Court.
We are called upon to decide whether 2 Live Crew’s commercial parody of Roy Orbison’s song, “Oh, Pretty Woman,”
*Briefs of amici curiae urging reversal were filed for the American
Civil Liberties Union by Steven F. Reich, Steven R. Shapiro, Marjorie
Heins, and John A. Powell; for Capitol Steps Production, Inc., et al. by
William C. Lane; for the Harvard Lampoon, Inc., by Robert H. Loeffler
and Jonathan Band; for the PEN American Center by Leon Friedman;
and for Robert C. Berry et al. by Alfred C. Yen.
Briefs of amici curiae urging affirmance were filed for the National
Music Publishers’ Association, Inc., et al. by Marvin E. Frankel and Michael S. Oberman; and for Fred Ebb et al. by Stephen Rackow Kaye,
Charles S. Sims, and Jon A. Baumgarten.
Briefs of amici curiae were filed for Home Box Office et al. by Daniel
M. Waggoner, P. Cameron DeVore, George Vradenburg, Bonnie Bogin, and
Richard Cotton; and for Warner Bros. by Cary H. Sherman and Robert
Alan Garrett.
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may be a fair use within the meaning of the Copyright Act
of 1976, 17 U. S. C. § 107 (1988 ed. and Supp. IV). Although
the District Court granted summary judgment for 2 Live
Crew, the Court of Appeals reversed, holding the defense
of fair use barred by the song’s commercial character and
excessive borrowing. Because we hold that a parody’s commercial character is only one element to be weighed in a fair
use enquiry, and that insufficient consideration was given to
the nature of parody in weighing the degree of copying, we
reverse and remand.
I
In 1964, Roy Orbison and William Dees wrote a rock ballad
called “Oh, Pretty Woman” and assigned their rights in it to
respondent Acuff-Rose Music, Inc. See Appendix A, infra,
at 594. Acuff-Rose registered the song for copyright
protection.
Petitioners Luther R. Campbell, Christopher Wongwon,
Mark Ross, and David Hobbs are collectively known as 2
Live Crew, a popular rap music group.1 In 1989, Campbell
wrote a song entitled “Pretty Woman,” which he later described in an affidavit as intended, “through comical lyrics,
to satirize the original work . . . .” App. to Pet. for Cert.
80a. On July 5, 1989, 2 Live Crew’s manager informed
Acuff-Rose that 2 Live Crew had written a parody of “Oh,
Pretty Woman,” that they would afford all credit for ownership and authorship of the original song to Acuff-Rose, Dees,
and Orbison, and that they were willing to pay a fee for the
use they wished to make of it. Enclosed with the letter
were a copy of the lyrics and a recording of 2 Live Crew’s
song. See Appendix B, infra, at 595. Acuff-Rose’s agent
refused permission, stating that “I am aware of the success
1
Rap has been defined as a “style of black American popular music consisting of improvised rhymes performed to a rhythmic accompaniment.”
The Norton/Grove Concise Encyclopedia of Music 613 (1988). 2 Live
Crew plays “[b]ass music,” a regional, hip-hop style of rap from the Liberty City area of Miami, Florida. Brief for Petitioners 34.
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enjoyed by ‘The 2 Live Crews’, but I must inform you that
we cannot permit the use of a parody of ‘Oh, Pretty
Woman.’ ” App. to Pet. for Cert. 85a. Nonetheless, in June
or July 1989,2 2 Live Crew released records, cassette tapes,
and compact discs of “Pretty Woman” in a collection of songs
entitled “As Clean As They Wanna Be.” The albums and
compact discs identify the authors of “Pretty Woman” as
Orbison and Dees and its publisher as Acuff-Rose.
Almost a year later, after nearly a quarter of a million
copies of the recording had been sold, Acuff-Rose sued 2 Live
Crew and its record company, Luke Skyywalker Records, for
copyright infringement. The District Court granted summary judgment for 2 Live Crew,3 reasoning that the commercial purpose of 2 Live Crew’s song was no bar to fair use;
that 2 Live Crew’s version was a parody, which “quickly degenerates into a play on words, substituting predictable lyrics with shocking ones” to show “how bland and banal the
Orbison song” is; that 2 Live Crew had taken no more than
was necessary to “conjure up” the original in order to parody
it; and that it was “extremely unlikely that 2 Live Crew’s
song could adversely affect the market for the original.”
754 F. Supp. 1150, 1154–1155, 1157–1158 (MD Tenn. 1991).
The District Court weighed these factors and held that 2
Live Crew’s song made fair use of Orbison’s original. Id.,
at 1158–1159.
The Court of Appeals for the Sixth Circuit reversed and
remanded. 972 F. 2d 1429, 1439 (1992). Although it assumed for the purpose of its opinion that 2 Live Crew’s song
2
The parties argue about the timing. 2 Live Crew contends that the
album was released on July 15, and the District Court so held. 754
F. Supp. 1150, 1152 (MD Tenn. 1991). The Court of Appeals states that
Campbell’s affidavit puts the release date in June, and chooses that date.
972 F. 2d 1429, 1432 (CA6 1992). We find the timing of the request irrelevant for purposes of this enquiry. See n. 18, infra, discussing good faith.
3
2 Live Crew’s motion to dismiss was converted to a motion for summary judgment. Acuff-Rose defended against the motion, but filed no
cross-motion.
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was a parody of the Orbison original, the Court of Appeals
thought the District Court had put too little emphasis on the
fact that “every commercial use . . . is presumptively . . .
unfair,” Sony Corp. of America v. Universal City Studios,
Inc., 464 U. S. 417, 451 (1984), and it held that “the admittedly commercial nature” of the parody “requires the conclusion” that the first of four factors relevant under the statute
weighs against a finding of fair use. 972 F. 2d, at 1435, 1437.
Next, the Court of Appeals determined that, by “taking the
heart of the original and making it the heart of a new work,”
2 Live Crew had, qualitatively, taken too much. Id., at 1438.
Finally, after noting that the effect on the potential market
for the original (and the market for derivative works) is “undoubtedly the single most important element of fair use,”
Harper & Row, Publishers, Inc. v. Nation Enterprises, 471
U. S. 539, 566 (1985), the Court of Appeals faulted the District Court for “refus[ing] to indulge the presumption” that
“harm for purposes of the fair use analysis has been established by the presumption attaching to commercial uses.”
972 F. 2d, at 1438–1439. In sum, the court concluded that
its “blatantly commercial purpose . . . prevents this parody
from being a fair use.” Id., at 1439.
We granted certiorari, 507 U. S. 1003 (1993), to determine
whether 2 Live Crew’s commercial parody could be a fair use.
II
It is uncontested here that 2 Live Crew’s song would be an
infringement of Acuff-Rose’s rights in “Oh, Pretty Woman,”
under the Copyright Act of 1976, 17 U. S. C. § 106 (1988 ed.
and Supp. IV), but for a finding of fair use through parody.4
4
Section 106 provides in part:
“Subject to sections 107 through 120, the owner of copyright under this
title has the exclusive rights to do and to authorize any of the following:
“(1) to reproduce the copyrighted work in copies or phonorecords;
“(2) to prepare derivative works based upon the copyrighted work;
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From the infancy of copyright protection, some opportunity
for fair use of copyrighted materials has been thought necessary to fulfill copyright’s very purpose, “[t]o promote the
Progress of Science and useful Arts . . . .” U. S. Const., Art.
I, § 8, cl. 8.5 For as Justice Story explained, “[i]n truth, in
literature, in science and in art, there are, and can be, few, if
any, things, which in an abstract sense, are strictly new and
original throughout. Every book in literature, science and
art, borrows, and must necessarily borrow, and use much
which was well known and used before.” Emerson v. Davies, 8 F. Cas. 615, 619 (No. 4,436) (CCD Mass. 1845). Similarly, Lord Ellenborough expressed the inherent tension in
the need simultaneously to protect copyrighted material and
to allow others to build upon it when he wrote, “while I shall
think myself bound to secure every man in the enjoyment
of his copy-right, one must not put manacles upon science.”
“(3) to distribute copies or phonorecords of the copyrighted work to
the public by sale or other transfer of ownership, or by rental, lease, or
lending . . . .”
A derivative work is defined as one “based upon one or more preexisting
works, such as a translation, musical arrangement, dramatization, fictionalization, motion picture version, sound recording, art reproduction,
abridgment, condensation, or any other form in which a work may be recast, transformed, or adapted. A work consisting of editorial revisions,
annotations, elaborations, or other modifications which, as a whole, represent an original work of authorship, is a ‘derivative work.’ ” 17 U. S. C.
§ 101.
2 Live Crew concedes that it is not entitled to a compulsory license
under § 115 because its arrangement changes “the basic melody or fundamental character” of the original. § 115(a)(2).
5
The exclusion of facts and ideas from copyright protection serves that
goal as well. See § 102(b) (“In no case does copyright protection for an
original work of authorship extend to any idea, procedure, process, system,
method of operation, concept, principle, or discovery . . .”); Feist Publications, Inc. v. Rural Telephone Service Co., 499 U. S. 340, 359 (1991)
(“[F]acts contained in existing works may be freely copied”); Harper &
Row, Publishers, Inc. v. Nation Enterprises, 471 U. S. 539, 547 (1985)
(copyright owner’s rights exclude facts and ideas, and fair use).
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Carey v. Kearsley, 4 Esp. 168, 170, 170 Eng. Rep. 679, 681
(K. B. 1803). In copyright cases brought under the Statute
of Anne of 1710,6 English courts held that in some instances
“fair abridgements” would not infringe an author’s rights,
see W. Patry, The Fair Use Privilege in Copyright Law 6–17
(1985) (hereinafter Patry); Leval, Toward a Fair Use Standard, 103 Harv. L. Rev. 1105 (1990) (hereinafter Leval), and
although the First Congress enacted our initial copyright
statute, Act of May 31, 1790, 1 Stat. 124, without any explicit
reference to “fair use,” as it later came to be known,7 the
doctrine was recognized by the American courts nonetheless.
In Folsom v. Marsh, 9 F. Cas. 342 (No. 4,901) (CCD Mass.
1841), Justice Story distilled the essence of law and methodology from the earlier cases: “look to the nature and objects
of the selections made, the quantity and value of the materials used, and the degree in which the use may prejudice the
sale, or diminish the profits, or supersede the objects, of the
original work.” Id., at 348. Thus expressed, fair use remained exclusively judge-made doctrine until the passage of
the 1976 Copyright Act, in which Justice Story’s summary
is discernible: 8
“§ 107. Limitations on exclusive rights: Fair use
“Notwithstanding the provisions of sections 106 and
106A, the fair use of a copyrighted work, including such
use by reproduction in copies or phonorecords or by any
other means specified by that section, for purposes such
as criticism, comment, news reporting, teaching (including multiple copies for classroom use), scholarship, or
research, is not an infringement of copyright. In determining whether the use made of a work in any particular
An Act for the Encouragement of Learning, 8 Anne, ch. 19.
Patry 27, citing Lawrence v. Dana, 15 F. Cas. 26, 60 (No. 8,136) (CCD
Mass. 1869).
8
Leval 1105. For a historical account of the development of the fair use
doctrine, see Patry 1–64.
6
7
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case is a fair use the factors to be considered shall
include—
“(1) the purpose and character of the use, including
whether such use is of a commercial nature or is for nonprofit educational purposes;
“(2) the nature of the copyrighted work;
“(3) the amount and substantiality of the portion used in
relation to the copyrighted work as a whole; and
“(4) the effect of the use upon the potential market for
or value of the copyrighted work.
“The fact that a work is unpublished shall not itself bar
a finding of fair use if such finding is made upon consideration of all the above factors.” 17 U. S. C. § 107 (1988
ed. and Supp. IV).
Congress meant § 107 “to restate the present judicial doctrine of fair use, not to change, narrow, or enlarge it in any
way” and intended that courts continue the common-law tradition of fair use adjudication. H. R. Rep. No. 94–1476, p. 66
(1976) (hereinafter House Report); S. Rep. No. 94–473, p. 62
(1975) (hereinafter Senate Report). The fair use doctrine
thus “permits [and requires] courts to avoid rigid application
of the copyright statute when, on occasion, it would stifle
the very creativity which that law is designed to foster.”
Stewart v. Abend, 495 U. S. 207, 236 (1990) (internal quotation marks and citation omitted).
The task is not to be simplified with bright-line rules, for
the statute, like the doctrine it recognizes, calls for case-bycase analysis. Harper & Row, 471 U. S., at 560; Sony, 464
U. S., at 448, and n. 31; House Report, pp. 65–66; Senate Report, p. 62. The text employs the terms “including” and
“such as” in the preamble paragraph to indicate the “illustrative and not limitative” function of the examples given, § 101;
see Harper & Row, supra, at 561, which thus provide only
general guidance about the sorts of copying that courts and
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Congress most commonly had found to be fair uses.9 Nor
may the four statutory factors be treated in isolation, one
from another. All are to be explored, and the results
weighed together, in light of the purposes of copyright.
See Leval 1110–1111; Patry & Perlmutter, Fair Use Misconstrued: Profit, Presumptions, and Parody, 11 Cardozo
Arts & Ent. L. J. 667, 685–687 (1993) (hereinafter Patry &
Perlmutter).10
A
The first factor in a fair use enquiry is “the purpose and
character of the use, including whether such use is of a commercial nature or is for nonprofit educational purposes.”
§ 107(1). This factor draws on Justice Story’s formulation,
“the nature and objects of the selections made.” Folsom v.
Marsh, supra, at 348. The enquiry here may be guided by
the examples given in the preamble to § 107, looking to
whether the use is for criticism, or comment, or news reportSee Senate Report, p. 62 (“[W]hether a use referred to in the first
sentence of section 107 is a fair use in a particular case will depend upon
the application of the determinative factors”).
10
Because the fair use enquiry often requires close questions of judgment as to the extent of permissible borrowing in cases involving parodies
(or other critical works), courts may also wish to bear in mind that the
goals of the copyright law, “to stimulate the creation and publication of
edifying matter,” Leval 1134, are not always best served by automatically
granting injunctive relief when parodists are found to have gone beyond
the bounds of fair use. See 17 U. S. C. § 502(a) (court “may . . . grant . . .
injunctions on such terms as it may deem reasonable to prevent or restrain
infringement”) (emphasis added); Leval 1132 (while in the “vast majority
of cases, [an injunctive] remedy is justified because most infringements are
simple piracy,” such cases are “worlds apart from many of those raising
reasonable contentions of fair use” where “there may be a strong public
interest in the publication of the secondary work [and] the copyright owner’s interest may be adequately protected by an award of damages for
whatever infringement is found”); Abend v. MCA, Inc., 863 F. 2d 1465,
1479 (CA9 1988) (finding “special circumstances” that would cause “great
injustice” to defendants and “public injury” were injunction to issue), aff ’d
sub nom. Stewart v. Abend, 495 U. S. 207 (1990).
9
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ing, and the like, see § 107. The central purpose of this investigation is to see, in Justice Story’s words, whether the
new work merely “supersede[s] the objects” of the original
creation, Folsom v. Marsh, supra, at 348; accord, Harper &
Row, supra, at 562 (“supplanting” the original), or instead
adds something new, with a further purpose or different
character, altering the first with new expression, meaning,
or message; it asks, in other words, whether and to what
extent the new work is “transformative.” Leval 1111. Although such transformative use is not absolutely necessary
for a finding of fair use, Sony, supra, at 455, n. 40,11 the goal
of copyright, to promote science and the arts, is generally
furthered by the creation of transformative works. Such
works thus lie at the heart of the fair use doctrine’s guarantee of breathing space within the confines of copyright, see,
e. g., Sony, supra, at 478–480 (Blackmun, J., dissenting), and
the more transformative the new work, the less will be the
significance of other factors, like commercialism, that may
weigh against a finding of fair use.
This Court has only once before even considered whether
parody may be fair use, and that time issued no opinion because of the Court’s equal division. Benny v. Loew’s Inc.,
239 F. 2d 532 (CA9 1956), aff ’d sub nom. Columbia Broadcasting System, Inc. v. Loew’s Inc., 356 U. S. 43 (1958). Suffice it to say now that parody has an obvious claim to transformative value, as Acuff-Rose itself does not deny. Like
less ostensibly humorous forms of criticism, it can provide
social benefit, by shedding light on an earlier work, and, in
the process, creating a new one. We thus line up with the
courts that have held that parody, like other comment or criticism, may claim fair use under § 107. See, e. g., Fisher v.
Dees, 794 F. 2d 432 (CA9 1986) (“When Sonny Sniffs Glue,”
a parody of “When Sunny Gets Blue,” is fair use); Elsmere
Music, Inc. v. National Broadcasting Co., 482 F. Supp. 741
The obvious statutory exception to this focus on transformative uses
is the straight reproduction of multiple copies for classroom distribution.
11
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(SDNY), aff ’d, 623 F. 2d 252 (CA2 1980) (“I Love Sodom,” a
“Saturday Night Live” television parody of “I Love New
York,” is fair use); see also House Report, p. 65; Senate Report, p. 61 (“[U]se in a parody of some of the content of the
work parodied” may be fair use).
The germ of parody lies in the definition of the Greek parodeia, quoted in Judge Nelson’s Court of Appeals dissent, as
“a song sung alongside another.” 972 F. 2d, at 1440, quoting
7 Encyclopedia Britannica 768 (15th ed. 1975). Modern dictionaries accordingly describe a parody as a “literary or artistic work that imitates the characteristic style of an author
or a work for comic effect or ridicule,” 12 or as a “composition
in prose or verse in which the characteristic turns of thought
and phrase in an author or class of authors are imitated in
such a way as to make them appear ridiculous.” 13 For the
purposes of copyright law, the nub of the definitions, and the
heart of any parodist’s claim to quote from existing material,
is the use of some elements of a prior author’s composition
to create a new one that, at least in part, comments on that
author’s works. See, e. g., Fisher v. Dees, supra, at 437;
MCA, Inc. v. Wilson, 677 F. 2d 180, 185 (CA2 1981). If, on
the contrary, the commentary has no critical bearing on the
substance or style of the original composition, which the alleged infringer merely uses to get attention or to avoid the
drudgery in working up something fresh, the claim to fairness in borrowing from another’s work diminishes accordingly (if it does not vanish), and other factors, like the extent
of its commerciality, loom larger.14 Parody needs to mimic
American Heritage Dictionary 1317 (3d ed. 1992).
11 Oxford English Dictionary 247 (2d ed. 1989).
14
A parody that more loosely targets an original than the parody presented here may still be sufficiently aimed at an original work to come
within our analysis of parody. If a parody whose wide dissemination in
the market runs the risk of serving as a substitute for the original or
licensed derivatives (see infra, at 590–594, discussing factor four), it is
more incumbent on one claiming fair use to establish the extent of transformation and the parody’s critical relationship to the original. By con12
13
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an original to make its point, and so has some claim to use
the creation of its victim’s (or collective victims’) imagination, whereas satire can stand on its own two feet and so
requires justification for the very act of borrowing.15 See
ibid.; Bisceglia, Parody and Copyright Protection: Turning
the Balancing Act Into a Juggling Act, in ASCAP, Copyright
Law Symposium, No. 34, p. 25 (1987).
The fact that parody can claim legitimacy for some appropriation does not, of course, tell either parodist or judge
much about where to draw the line. Like a book review
quoting the copyrighted material criticized, parody may or
may not be fair use, and petitioners’ suggestion that any parodic use is presumptively fair has no more justification in
law or fact than the equally hopeful claim that any use for
news reporting should be presumed fair, see Harper & Row,
471 U. S., at 561. The Act has no hint of an evidentiary preference for parodists over their victims, and no workable presumption for parody could take account of the fact that parody often shades into satire when society is lampooned
through its creative artifacts, or that a work may contain
both parodic and nonparodic elements. Accordingly, parody,
like any other use, has to work its way through the relevant
factors, and be judged case by case, in light of the ends of
the copyright law.
Here, the District Court held, and the Court of Appeals
assumed, that 2 Live Crew’s “Pretty Woman” contains partrast, when there is little or no risk of market substitution, whether because of the large extent of transformation of the earlier work, the new
work’s minimal distribution in the market, the small extent to which it
borrows from an original, or other factors, taking parodic aim at an original is a less critical factor in the analysis, and looser forms of parody
may be found to be fair use, as may satire with lesser justification for the
borrowing than would otherwise be required.
15
Satire has been defined as a work “in which prevalent follies or vices
are assailed with ridicule,” 14 Oxford English Dictionary, supra, at 500, or
are “attacked through irony, derision, or wit,” American Heritage Dictionary, supra, at 1604.
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ody, commenting on and criticizing the original work, whatever it may have to say about society at large. As the District Court remarked, the words of 2 Live Crew’s song copy
the original’s first line, but then “quickly degenerat[e] into a
play on words, substituting predictable lyrics with shocking
ones . . . [that] derisively demonstrat[e] how bland and banal
the Orbison song seems to them.” 754 F. Supp., at 1155
(footnote omitted). Judge Nelson, dissenting below, came to
the same conclusion, that the 2 Live Crew song “was clearly
intended to ridicule the white-bread original” and “reminds
us that sexual congress with nameless streetwalkers is not
necessarily the stuff of romance and is not necessarily without its consequences. The singers (there are several) have
the same thing on their minds as did the lonely man with the
nasal voice, but here there is no hint of wine and roses.”
972 F. 2d, at 1442. Although the majority below had difficulty discerning any criticism of the original in 2 Live Crew’s
song, it assumed for purposes of its opinion that there was
some. Id., at 1435–1436, and n. 8.
We have less difficulty in finding that critical element in 2
Live Crew’s song than the Court of Appeals did, although
having found it we will not take the further step of evaluating its quality. The threshold question when fair use is
raised in defense of parody is whether a parodic character
may reasonably be perceived.16 Whether, going beyond
that, parody is in good taste or bad does not and should not
matter to fair use. As Justice Holmes explained, “[i]t would
be a dangerous undertaking for persons trained only to the
law to constitute themselves final judges of the worth of [a
work], outside of the narrowest and most obvious limits. At
The only further judgment, indeed, that a court may pass on a work
goes to an assessment of whether the parodic element is slight or great,
and the copying small or extensive in relation to the parodic element, for
a work with slight parodic element and extensive copying will be more
likely to merely “supersede the objects” of the original. See infra, at
586–594, discussing factors three and four.
16
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the one extreme some works of genius would be sure to miss
appreciation. Their very novelty would make them repulsive until the public had learned the new language in which
their author spoke.” Bleistein v. Donaldson Lithographing
Co., 188 U. S. 239, 251 (1903) (circus posters have copyright
protection); cf. Yankee Publishing Inc. v. News America
Publishing, Inc., 809 F. Supp. 267, 280 (SDNY 1992) (Leval,
J.) (“First Amendment protections do not apply only to those
who speak clearly, whose jokes are funny, and whose parodies succeed”) (trademark case).
While we might not assign a high rank to the parodic element here, we think it fair to say that 2 Live Crew’s song
reasonably could be perceived as commenting on the original
or criticizing it, to some degree. 2 Live Crew juxtaposes
the romantic musings of a man whose fantasy comes true,
with degrading taunts, a bawdy demand for sex, and a sigh
of relief from paternal responsibility. The later words can
´
be taken as a comment on the naivete of the original of an
earlier day, as a rejection of its sentiment that ignores the
ugliness of street life and the debasement that it signifies.
It is this joinder of reference and ridicule that marks off the
author’s choice of parody from the other types of comment
and criticism that traditionally have had a claim to fair use
protection as transformative works.17
The Court of Appeals, however, immediately cut short the
enquiry into 2 Live Crew’s fair use claim by confining its
treatment of the first factor essentially to one relevant fact,
the commercial nature of the use. The court then inflated
the significance of this fact by applying a presumption ostenWe note in passing that 2 Live Crew need not label their whole album,
or even this song, a parody in order to claim fair use protection, nor should
2 Live Crew be penalized for this being its first parodic essay. Parody
serves its goals whether labeled or not, and there is no reason to require
parody to state the obvious (or even the reasonably perceived). See
Patry & Perlmutter 716–717.
17
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sibly culled from Sony, that “every commercial use of copyrighted material is presumptively . . . unfair . . . .” Sony,
464 U. S., at 451. In giving virtually dispositive weight to
the commercial nature of the parody, the Court of Appeals
erred.
The language of the statute makes clear that the commercial or nonprofit educational purpose of a work is only one
element of the first factor enquiry into its purpose and character. Section 107(1) uses the term “including” to begin the
dependent clause referring to commercial use, and the main
clause speaks of a broader investigation into “purpose and
character.” As we explained in Harper & Row, Congress
resisted attempts to narrow the ambit of this traditional enquiry by adopting categories of presumptively fair use, and
it urged courts to preserve the breadth of their traditionally
ample view of the universe of relevant evidence. 471 U. S.,
at 561; House Report, p. 66. Accordingly, the mere fact that
a use is educational and not for profit does not insulate it
from a finding of infringement, any more than the commercial character of a use bars a finding of fairness. If, indeed,
commerciality carried presumptive force against a finding of
fairness, the presumption would swallow nearly all of the
illustrative uses listed in the preamble paragraph of § 107,
including news reporting, comment, criticism, teaching,
scholarship, and research, since these activities “are generally conducted for profit in this country.” Harper & Row,
supra, at 592 (Brennan, J., dissenting). Congress could not
have intended such a rule, which certainly is not inferable
from the common-law cases, arising as they did from the
world of letters in which Samuel Johnson could pronounce
that “[n]o man but a blockhead ever wrote, except for
money.” 3 Boswell’s Life of Johnson 19 (G. Hill ed. 1934).
Sony itself called for no hard evidentiary presumption.
There, we emphasized the need for a “sensitive balancing of
interests,” 464 U. S., at 455, n. 40, noted that Congress had
“eschewed a rigid, bright-line approach to fair use,” id., at
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449, n. 31, and stated that the commercial or nonprofit educational character of a work is “not conclusive,” id., at 448–449,
but rather a fact to be “weighed along with other[s] in fair
use decisions,” id., at 449, n. 32 (quoting House Report, p. 66).
The Court of Appeals’s elevation of one sentence from Sony
to a per se rule thus runs as much counter to Sony itself as
to the long common-law tradition of fair use adjudication.
Rather, as we explained in Harper & Row, Sony stands for
the proposition that the “fact that a publication was commercial as opposed to nonprofit is a separate factor that tends to
weigh against a finding of fair use.” 471 U. S., at 562. But
that is all, and the fact that even the force of that tendency
will vary with the context is a further reason against elevating commerciality to hard presumptive significance. The
use, for example, of a copyrighted work to advertise a product, even in a parody, will be entitled to less indulgence
under the first factor of the fair use enquiry than the sale of
a parody for its own sake, let alone one performed a single
time by students in school. See generally Patry & Perlmutter 679–680; Fisher v. Dees, 794 F. 2d, at 437; MaxtoneGraham v. Burtchaell, 803 F. 2d 1253, 1262 (CA2 1986); Sega
Enterprises Ltd. v. Accolade, Inc., 977 F. 2d 1510, 1522
(CA9 1992).18
Finally, regardless of the weight one might place on the alleged infringer’s state of mind, compare Harper & Row, 471 U. S., at 562 (fair use
presupposes good faith and fair dealing) (quotation marks omitted), with
Folsom v. Marsh, 9 F. Cas. 342, 349 (No. 4,901) (CCD Mass. 1841) (good
faith does not bar a finding of infringement); Leval 1126–1127 (good faith
irrelevant to fair use analysis), we reject Acuff-Rose’s argument that 2
Live Crew’s request for permission to use the original should be weighed
against a finding of fair use. Even if good faith were central to fair use,
2 Live Crew’s actions do not necessarily suggest that they believed their
version was not fair use; the offer may simply have been made in a goodfaith effort to avoid this litigation. If the use is otherwise fair, then no
permission need be sought or granted. Thus, being denied permission to
use a work does not weigh against a finding of fair use. See Fisher v.
Dees, 794 F. 2d 432, 437 (CA9 1986).
18
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B
The second statutory factor, “the nature of the copyrighted work,” § 107(2), draws on Justice Story’s expression,
the “value of the materials used.” Folsom v. Marsh, 9 F.
Cas., at 348. This factor calls for recognition that some
works are closer to the core of intended copyright protection
than others, with the consequence that fair use is more difficult to establish when the former works are copied. See,
e. g., Stewart v. Abend, 495 U. S., at 237–238 (contrasting fictional short story with factual works); Harper & Row, 471
U. S., at 563–564 (contrasting soon-to-be-published memoir
with published speech); Sony, 464 U. S., at 455, n. 40 (contrasting motion pictures with news broadcasts); Feist, 499
U. S., at 348–351 (contrasting creative works with bare factual compilations); 3 M. Nimmer & D. Nimmer, Nimmer on
Copyright § 13.05[A][2] (1993) (hereinafter Nimmer); Leval
1116. We agree with both the District Court and the Court
of Appeals that the Orbison original’s creative expression for
public dissemination falls within the core of the copyright’s
protective purposes. 754 F. Supp., at 1155–1156; 972 F. 2d,
at 1437. This fact, however, is not much help in this case,
or ever likely to help much in separating the fair use sheep
from the infringing goats in a parody case, since parodies
almost invariably copy publicly known, expressive works.
C
The third factor asks whether “the amount and substantiality of the portion used in relation to the copyrighted work
as a whole,” § 107(3) (or, in Justice Story’s words, “the quantity and value of the materials used,” Folsom v. Marsh,
supra, at 348) are reasonable in relation to the purpose of
the copying. Here, attention turns to the persuasiveness of
a parodist’s justification for the particular copying done, and
the enquiry will harken back to the first of the statutory
factors, for, as in prior cases, we recognize that the extent
of permissible copying varies with the purpose and character
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of the use. See Sony, supra, at 449–450 (reproduction of
entire work “does not have its ordinary effect of militating
against a finding of fair use” as to home videotaping of television programs); Harper & Row, supra, at 564 (“[E]ven substantial quotations might qualify as fair use in a review of a
published work or a news account of a speech” but not in a
scoop of a soon-to-be-published memoir). The facts bearing
on this factor will also tend to address the fourth, by revealing the degree to which the parody may serve as a market
substitute for the original or potentially licensed derivatives.
See Leval 1123.
The District Court considered the song’s parodic purpose
in finding that 2 Live Crew had not helped themselves overmuch. 754 F. Supp., at 1156–1157. The Court of Appeals
disagreed, stating that “[w]hile it may not be inappropriate
to find that no more was taken than necessary, the copying
was qualitatively substantial. . . . We conclude that taking
the heart of the original and making it the heart of a new
work was to purloin a substantial portion of the essence of
the original.” 972 F. 2d, at 1438.
The Court of Appeals is of course correct that this factor
calls for thought not only about the quantity of the materials
used, but about their quality and importance, too. In
Harper & Row, for example, the Nation had taken only some
300 words out of President Ford’s memoirs, but we signaled
the significance of the quotations in finding them to amount
to “the heart of the book,” the part most likely to be newsworthy and important in licensing serialization. 471 U. S.,
at 564–566, 568 (internal quotation marks omitted). We also
agree with the Court of Appeals that whether “a substantial
portion of the infringing work was copied verbatim” from
the copyrighted work is a relevant question, see id., at 565,
for it may reveal a dearth of transformative character or
purpose under the first factor, or a greater likelihood of market harm under the fourth; a work composed primarily of an
original, particularly its heart, with little added or changed,

510us2$29L 06-30-97 16:23:19 PAGES OPINPGT

588

CAMPBELL v. ACUFF-ROSE MUSIC, INC.
Opinion of the Court

is more likely to be a merely superseding use, fulfilling demand for the original.
Where we part company with the court below is in applying these guides to parody, and in particular to parody in the
song before us. Parody presents a difficult case. Parody’s
humor, or in any event its comment, necessarily springs from
recognizable allusion to its object through distorted imitation. Its art lies in the tension between a known original
and its parodic twin. When parody takes aim at a particular
original work, the parody must be able to “conjure up” at
least enough of that original to make the object of its critical
wit recognizable. See, e. g., Elsmere Music, 623 F. 2d, at
253, n. 1; Fisher v. Dees, 794 F. 2d, at 438–439. What makes
for this recognition is quotation of the original’s most distinctive or memorable features, which the parodist can be sure
the audience will know. Once enough has been taken to assure identification, how much more is reasonable will depend,
say, on the extent to which the song’s overriding purpose
and character is to parody the original or, in contrast, the
likelihood that the parody may serve as a market substitute
for the original. But using some characteristic features cannot be avoided.
We think the Court of Appeals was insufficiently appreciative of parody’s need for the recognizable sight or sound
when it ruled 2 Live Crew’s use unreasonable as a matter
of law. It is true, of course, that 2 Live Crew copied
the characteristic opening bass riff (or musical phrase) of the
original, and true that the words of the first line copy
the Orbison lyrics. But if quotation of the opening riff and
the first line may be said to go to the “heart” of the original,
the heart is also what most readily conjures up the song for
parody, and it is the heart at which parody takes aim. Copying does not become excessive in relation to parodic purpose
merely because the portion taken was the original’s heart.
If 2 Live Crew had copied a significantly less memorable part
of the original, it is difficult to see how its parodic character
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would have come through. See Fisher v. Dees, supra, at
439.
This is not, of course, to say that anyone who calls himself
a parodist can skim the cream and get away scot free. In
parody, as in news reporting, see Harper & Row, supra, context is everything, and the question of fairness asks what
else the parodist did besides go to the heart of the original.
It is significant that 2 Live Crew not only copied the first
line of the original, but thereafter departed markedly from
the Orbison lyrics for its own ends. 2 Live Crew not only
copied the bass riff and repeated it,19 but also produced otherwise distinctive sounds, interposing “scraper” noise, overlaying the music with solos in different keys, and altering
the drum beat. See 754 F. Supp., at 1155. This is not a
case, then, where “a substantial portion” of the parody itself
is composed of a “verbatim” copying of the original. It is
not, that is, a case where the parody is so insubstantial, as
compared to the copying, that the third factor must be resolved as a matter of law against the parodists.
Suffice it to say here that, as to the lyrics, we think the
Court of Appeals correctly suggested that “no more was
taken than necessary,” 972 F. 2d, at 1438, but just for that
reason, we fail to see how the copying can be excessive in
relation to its parodic purpose, even if the portion taken is
the original’s “heart.” As to the music, we express no opinion whether repetition of the bass riff is excessive copying,
and we remand to permit evaluation of the amount taken, in
light of the song’s parodic purpose and character, its transformative elements, and considerations of the potential for
market substitution sketched more fully below.
19
This may serve to heighten the comic effect of the parody, as one
witness stated, App. 32a, Affidavit of Oscar Brand; see also Elsmere
Music, Inc. v. National Broadcasting Co., 482 F. Supp. 741, 747 (SDNY
1980) (repetition of “I Love Sodom”), or serve to dazzle with the original’s
music, as Acuff-Rose now contends.
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D
The fourth fair use factor is “the effect of the use upon
the potential market for or value of the copyrighted work.”
§ 107(4). It requires courts to consider not only the extent
of market harm caused by the particular actions of the alleged infringer, but also “whether unrestricted and widespread conduct of the sort engaged in by the defendant . . .
would result in a substantially adverse impact on the potential market” for the original. Nimmer § 13.05[A][4], p. 13–
102.61 (footnote omitted); accord, Harper & Row, 471 U. S.,
at 569; Senate Report, p. 65; Folsom v. Marsh, 9 F. Cas., at
349. The enquiry “must take account not only of harm to
the original but also of harm to the market for derivative
works.” Harper & Row, supra, at 568.
Since fair use is an affirmative defense,20 its proponent
would have difficulty carrying the burden of demonstrating
fair use without favorable evidence about relevant markets.21
In moving for summary judgment, 2 Live Crew left themselves at just such a disadvantage when they failed to address the effect on the market for rap derivatives, and confined themselves to uncontroverted submissions that there
was no likely effect on the market for the original. They did
not, however, thereby subject themselves to the evidentiary
presumption applied by the Court of Appeals. In assessing
the likelihood of significant market harm, the Court of Ap20
Harper & Row, 471 U. S., at 561; H. R. Rep. No. 102–836, p. 3, n. 3
(1992).
21
Even favorable evidence, without more, is no guarantee of fairness.
Judge Leval gives the example of the film producer’s appropriation of a
composer’s previously unknown song that turns the song into a commercial
success; the boon to the song does not make the film’s simple copying
fair. Leval 1124, n. 84. This factor, no less than the other three, may be
addressed only through a “sensitive balancing of interests.” Sony Corp.
of America v. Universal City Studios, Inc., 464 U. S. 417, 455, n. 40 (1984).
Market harm is a matter of degree, and the importance of this factor will
vary, not only with the amount of harm, but also with the relative strength
of the showing on the other factors.
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peals quoted from language in Sony that “ ‘[i]f the intended
use is for commercial gain, that likelihood may be presumed.
But if it is for a noncommercial purpose, the likelihood must
be demonstrated.’ ” 972 F. 2d, at 1438, quoting Sony, 464
U. S., at 451. The court reasoned that because “the use of
the copyrighted work is wholly commercial, . . . we presume
that a likelihood of future harm to Acuff-Rose exists.” 972
F. 2d, at 1438. In so doing, the court resolved the fourth
factor against 2 Live Crew, just as it had the first, by applying a presumption about the effect of commercial use, a presumption which as applied here we hold to be error.
No “presumption” or inference of market harm that might
find support in Sony is applicable to a case involving something beyond mere duplication for commercial purposes.
Sony’s discussion of a presumption contrasts a context of
verbatim copying of the original in its entirety for commercial purposes, with the noncommercial context of Sony itself
(home copying of television programming). In the former
circumstances, what Sony said simply makes common sense:
when a commercial use amounts to mere duplication of the
entirety of an original, it clearly “supersede[s] the objects,”
Folsom v. Marsh, supra, at 348, of the original and serves as
a market replacement for it, making it likely that cognizable
market harm to the original will occur. Sony, supra, at 451.
But when, on the contrary, the second use is transformative,
market substitution is at least less certain, and market harm
may not be so readily inferred. Indeed, as to parody pure
and simple, it is more likely that the new work will not affect
the market for the original in a way cognizable under this
factor, that is, by acting as a substitute for it (“supersed[ing]
[its] objects”). See Leval 1125; Patry & Perlmutter 692,
697–698. This is so because the parody and the original usually serve different market functions. Bisceglia, ASCAP,
Copyright Law Symposium, No. 34, at 23.
We do not, of course, suggest that a parody may not harm
the market at all, but when a lethal parody, like a scathing
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theater review, kills demand for the original, it does not
produce a harm cognizable under the Copyright Act. Because “parody may quite legitimately aim at garroting the
original, destroying it commercially as well as artistically,”
B. Kaplan, An Unhurried View of Copyright 69 (1967), the
role of the courts is to distinguish between “[b]iting criticism
[that merely] suppresses demand [and] copyright infringement[, which] usurps it.” Fisher v. Dees, 794 F. 2d, at 438.
This distinction between potentially remediable displacement and unremediable disparagement is reflected in the
rule that there is no protectible derivative market for criticism. The market for potential derivative uses includes only
those that creators of original works would in general develop or license others to develop. Yet the unlikelihood that
creators of imaginative works will license critical reviews or
lampoons of their own productions removes such uses from
the very notion of a potential licensing market. “People ask
. . . for criticism, but they only want praise.” S. Maugham,
Of Human Bondage 241 (Penguin ed. 1992). Thus, to the
extent that the opinion below may be read to have considered harm to the market for parodies of “Oh, Pretty
Woman,” see 972 F. 2d, at 1439, the court erred. Accord,
Fisher v. Dees, supra, at 437; Leval 1125; Patry & Perlmutter 688–691.22
In explaining why the law recognizes no derivative market
for critical works, including parody, we have, of course, been
speaking of the later work as if it had nothing but a critical
aspect (i. e., “parody pure and simple,” supra, at 591). But
the later work may have a more complex character, with effects not only in the arena of criticism but also in protectible
markets for derivative works, too. In that sort of case, the
law looks beyond the criticism to the other elements of the
work, as it does here. 2 Live Crew’s song comprises not
We express no opinion as to the derivative markets for works using
elements of an original as vehicles for satire or amusement, making no
comment on the original or criticism of it.
22
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only parody but also rap music, and the derivative market
for rap music is a proper focus of enquiry, see Harper & Row,
supra, at 568; Nimmer § 13.05[B]. Evidence of substantial
harm to it would weigh against a finding of fair use,23 because
the licensing of derivatives is an important economic incentive to the creation of originals. See 17 U. S. C. § 106(2)
(copyright owner has rights to derivative works). Of
course, the only harm to derivatives that need concern us, as
discussed above, is the harm of market substitution. The
fact that a parody may impair the market for derivative uses
by the very effectiveness of its critical commentary is no
more relevant under copyright than the like threat to the
original market.24
Although 2 Live Crew submitted uncontroverted affidavits
on the question of market harm to the original, neither they,
nor Acuff-Rose, introduced evidence or affidavits addressing
the likely effect of 2 Live Crew’s parodic rap song on the
market for a nonparody, rap version of “Oh, Pretty Woman.”
And while Acuff-Rose would have us find evidence of a rap
market in the very facts that 2 Live Crew recorded a rap
parody of “Oh, Pretty Woman” and another rap group sought
a license to record a rap derivative, there was no evidence
that a potential rap market was harmed in any way by 2
Live Crew’s parody, rap version. The fact that 2 Live
Crew’s parody sold as part of a collection of rap songs says
very little about the parody’s effect on a market for a rap
version of the original, either of the music alone or of the
music with its lyrics. The District Court essentially passed
23
See Nimmer § 13.05[A][4], p. 13–102.61 (“a substantially adverse impact on the potential market”); Leval 1125 (“reasonably substantial”
harm); Patry & Perlmutter 697–698 (same).
24
In some cases it may be difficult to determine whence the harm flows.
In such cases, the other fair use factors may provide some indicia of the
likely source of the harm. A work whose overriding purpose and character is parodic and whose borrowing is slight in relation to its parody will
be far less likely to cause cognizable harm than a work with little parodic
content and much copying.
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on this issue, observing that Acuff-Rose is free to record
“whatever version of the original it desires,” 754 F. Supp., at
1158; the Court of Appeals went the other way by erroneous
presumption. Contrary to each treatment, it is impossible
to deal with the fourth factor except by recognizing that
a silent record on an important factor bearing on fair use
disentitled the proponent of the defense, 2 Live Crew, to
summary judgment. The evidentiary hole will doubtless
be plugged on remand.
III
It was error for the Court of Appeals to conclude that the
commercial nature of 2 Live Crew’s parody of “Oh, Pretty
Woman” rendered it presumptively unfair. No such evidentiary presumption is available to address either the first factor, the character and purpose of the use, or the fourth, market harm, in determining whether a transformative use, such
as parody, is a fair one. The court also erred in holding that
2 Live Crew had necessarily copied excessively from the Orbison original, considering the parodic purpose of the use.
We therefore reverse the judgment of the Court of Appeals
and remand the case for further proceedings consistent with
this opinion.
It is so ordered.
APPENDIX A TO OPINION OF THE COURT
“Oh, Pretty Woman” by Roy Orbison and William Dees
Pretty Woman, walking down the street,
Pretty Woman, the kind I like to meet,
Pretty Woman, I don’t believe you,
you’re not the truth,
No one could look as good as you
Mercy
Pretty Woman, won’t you pardon me,
Pretty Woman, I couldn’t help but see,
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Pretty Woman, that you look lovely as can be
Are you lonely just like me?
Pretty Woman, stop a while,
Pretty Woman, talk a while,
Pretty Woman give your smile to me
Pretty Woman, yeah, yeah, yeah
Pretty Woman, look my way,
Pretty Woman, say you’ll stay with me
’Cause I need you, I’ll treat you right
Come to me baby, Be mine tonight
Pretty Woman, don’t walk on by,
Pretty Woman, don’t make me cry,
Pretty Woman, don’t walk away,
Hey, O. K.
If that’s the way it must be, O. K.
I guess I’ll go on home, it’s late
There’ll be tomorrow night, but wait!
What do I see
Is she walking back to me?
Yeah, she’s walking back to me!
Oh, Pretty Woman.
APPENDIX B TO OPINION OF THE COURT
“Pretty Woman” as Recorded by 2 Live Crew
Pretty woman walkin’ down the street
Pretty woman girl you look so sweet
Pretty woman you bring me down to that knee
Pretty woman you make me wanna beg please
Oh, pretty woman
Big hairy woman you need to shave that stuff
Big hairy woman you know I bet it’s tough
Big hairy woman all that hair it ain’t legit

595
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’Cause you look like ‘Cousin It’
Big hairy woman
Bald headed woman girl your hair won’t grow
Bald headed woman you got a teeny weeny afro
Bald headed woman you know your hair could look
nice
Bald headed woman first you got to roll it with rice
Bald headed woman here, let me get this hunk of
biz for ya
Ya know what I’m saying you look better than rice
a roni
Oh bald headed woman
Big hairy woman come on in
And don’t forget your bald headed friend
Hey pretty woman let the boys
Jump in
Two timin’ woman girl you know you ain’t right
Two timin’ woman you’s out with my boy last night
Two timin’ woman that takes a load off my mind
Two timin’ woman now I know the baby ain’t mine
Oh, two timin’ woman
Oh pretty woman
Justice Kennedy, concurring.
I agree that remand is appropriate and join the opinion of
the Court, with these further observations about the fair use
analysis of parody.
The common-law method instated by the fair use provision
of the copyright statute, 17 U. S. C. § 107 (1988 ed. and Supp.
IV), presumes that rules will emerge from the course of decisions. I agree that certain general principles are now discernible to define the fair use exception for parody. One of
these rules, as the Court observes, is that parody may qualify as fair use regardless of whether it is published or per-
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formed for profit. Ante, at 591. Another is that parody
may qualify as fair use only if it draws upon the original
composition to make humorous or ironic commentary about
that same composition. Ante, at 580. It is not enough that
the parody use the original in a humorous fashion, however
creative that humor may be. The parody must target the
original, and not just its general style, the genre of art to
which it belongs, or society as a whole (although if it targets
the original, it may target those features as well). See Rogers v. Koons, 960 F. 2d 301, 310 (CA2 1992) (“[T]hough the
satire need not be only of the copied work and may . . . also
be a parody of modern society, the copied work must be, at
least in part, an object of the parody”); Fisher v. Dees, 794
F. 2d 432, 436 (CA9 1986) (“[A] humorous or satiric work
deserves protection under the fair-use doctrine only if the
copied work is at least partly the target of the work in question”). This prerequisite confines fair use protection to
works whose very subject is the original composition and
so necessitates some borrowing from it. See MCA, Inc. v.
Wilson, 677 F. 2d 180, 185 (CA2 1981) (“[I]f the copyrighted
song is not at least in part an object of the parody, there is
no need to conjure it up”); Bisceglia, Parody and Copyright
Protection: Turning the Balancing Act Into a Juggling Act,
in ASCAP, Copyright Law Symposium, No. 34, pp. 23–29
(1987). It also protects works we have reason to fear will
not be licensed by copyright holders who wish to shield their
works from criticism. See Fisher, supra, at 437 (“Selfesteem is seldom strong enough to permit the granting of
permission even in exchange for a reasonable fee”); Posner,
When Is Parody Fair Use?, 21 J. Legal Studies 67, 73 (1992)
(“There is an obstruction when the parodied work is a target
of the parodist’s criticism, for it may be in the private interest of the copyright owner, but not in the social interest, to
suppress criticism of the work”) (emphasis deleted).
If we keep the definition of parody within these limits, we
have gone most of the way towards satisfying the four-factor
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fair use test in § 107. The first factor (the purpose and character of use) itself concerns the definition of parody. The
second factor (the nature of the copyrighted work) adds little
to the first, since “parodies almost invariably copy publicly
known, expressive works.” Ante, at 586. The third factor
(the amount and substantiality of the portion used in relation
to the whole) is likewise subsumed within the definition of
parody. In determining whether an alleged parody has
taken too much, the target of the parody is what gives content to the inquiry. Some parodies, by their nature, require
substantial copying. See Elsmere Music, Inc. v. National
Broadcasting Co., 623 F. 2d 252 (CA2 1980) (holding that “I
Love Sodom” skit on “Saturday Night Live” is legitimate
parody of the “I Love New York” campaign). Other parodies, like Lewis Carroll’s “You Are Old, Father William,”
need only take parts of the original composition. The third
factor does reinforce the principle that courts should not accord fair use protection to profiteers who do no more than
add a few silly words to someone else’s song or place the
characters from a familiar work in novel or eccentric poses.
See, e. g., Walt Disney Productions v. Air Pirates, 581 F. 2d
751 (CA9 1978); DC Comics Inc. v. Unlimited Monkey Business, Inc., 598 F. Supp. 110 (ND Ga. 1984). But, as I believe
the Court acknowledges, ante, at 588–589, it is by no means
a test of mechanical application. In my view, it serves in
effect to ensure compliance with the targeting requirement.
As to the fourth factor (the effect of the use on the market
for the original), the Court acknowledges that it is legitimate
for parody to suppress demand for the original by its critical
effect. Ante, at 591–592. What it may not do is usurp demand by its substitutive effect. Ibid. It will be difficult, of
course, for courts to determine whether harm to the market
results from a parody’s critical or substitutive effects. But
again, if we keep the definition of parody within appropriate
bounds, this inquiry may be of little significance. If a work
targets another for humorous or ironic effect, it is by defini-
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tion a new creative work. Creative works can compete with
other creative works for the same market, even if their appeal is overlapping. Factor four thus underscores the importance of ensuring that the parody is in fact an independent creative work, which is why the parody must “make some
critical comment or statement about the original work which
reflects the original perspective of the parodist—thereby
giving the parody social value beyond its entertainment
function.” Metro-Goldwyn-Mayer, Inc. v. Showcase Atlanta Cooperative Productions, Inc., 479 F. Supp. 351, 357
(ND Ga. 1979).
The fair use factors thus reinforce the importance of keeping the definition of parody within proper limits. More than
arguable parodic content should be required to deem a
would-be parody a fair use. Fair use is an affirmative defense, so doubts about whether a given use is fair should
not be resolved in favor of the self-proclaimed parodist. We
should not make it easy for musicians to exploit existing
works and then later claim that their rendition was a valuable commentary on the original. Almost any revamped
modern version of a familiar composition can be construed
´
as a “comment on the naivete of the original,” ante, at 583,
because of the difference in style and because it will be amusing to hear how the old tune sounds in the new genre. Just
the thought of a rap version of Beethoven’s Fifth Symphony
or “Achy Breaky Heart” is bound to make people smile. If
we allow any weak transformation to qualify as parody, however, we weaken the protection of copyright. And underprotection of copyright disserves the goals of copyright just
as much as overprotection, by reducing the financial incentive to create.
The Court decides it is “fair to say that 2 Live Crew’s song
reasonably could be perceived as commenting on the original
or criticizing it, to some degree.” Ibid. (applying the first
fair use factor). While I am not so assured that 2 Live
Crew’s song is a legitimate parody, the Court’s treatment of
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the remaining factors leaves room for the District Court to
determine on remand that the song is not a fair use. As
future courts apply our fair use analysis, they must take care
to ensure that not just any commercial takeoff is rationalized
post hoc as a parody.
With these observations, I join the opinion of the Court.
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JOSÉ A. CABRANES, Circuit Judge:
The primary question presented is whether an unauthorized
work that makes “fair use” of its source material may itself be
protected by copyright.
We hold, for substantially the reasons stated by the United
States District Court for the Southern District of New York (Thomas
P. Griesa, Judge), that, if the creator of an unauthorized work stays
within the bounds of fair use and adds sufficient originality, she
may claim protection under the Copyright Act, 17 U.S.C. § 103, for
her original contributions. We also reject defendant’s challenges to
the

District

Court’s

jury

charge.

The

District

Court’s

January 11, 2013 judgment is therefore AFFIRMED.
BACKGROUND
Plaintiff‐Appellee Jaime Keeling is the author of Point Break
Live! (“PBL”), a parody stage adaptation of the 1991 Hollywood
action movie Point Break, starring Keanu Reeves and Patrick Swayze.
In the film, Reeves plays a rookie FBI agent who goes undercover to
infiltrate a gang of bank‐robbing surfers led by Swayze’s character.
The Keeling‐authored PBL parody parallels the characters and plot
elements from Point Break and relies almost exclusively on selected
dialogue from the screenplay. To this raw material, Keeling added
jokes, props, exaggerated staging, and humorous theatrical devices
to transform the dramatic plot and dialogue of the film into an
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irreverent, interactive theatrical experience.

For example, in

Keeling’s PBL parody, Point Break’s death‐defying scene in which
Reeves’s character must pick up bricks, blindfolded, in a swimming
pool takes place, instead, in a kiddie pool. Massive waves in the
film are replaced by squirt guns in the PBL parody.

A central

conceit of the PBL parody is that the Keanu Reeves character is
selected at random from the audience and reads his lines from cue
cards, thereby lampooning Reeves’s reputedly stilted performance
in the movie. Keeling added to the effect that the audience was
watching the making of the film by creating a set of film‐production
characters in the PBL parody, including a director, cinematographer,
and production assistants. Keeling possesses no copyright or license
with regard to the Point Break motion picture.
Defendant‐Appellant Eve Hars, proceeding pro se on appeal,
owns production company New Rock Theater Productions, LLC
(“New Rock”). In 2007, Keeling executed a production agreement
with Hars, pursuant to which New Rock would stage a two‐month
production run of PBL from October through December 2007.
During that time period, Hars conferred with an entertainment
attorney and the holder of the copyright to the Hollywood
screenplay for Point Break, and eventually Hars came to believe that
Keeling did not lawfully own any rights to the PBL parody play.
Accordingly, after its initial two‐month run, Hars sought to
renegotiate the terms of the contract upon its expiration and, in
effect, continue to produce PBL without further payment to Keeling.
Keeling refused renegotiation, threatened suit, and registered a
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copyright in PBL, without first obtaining permission from the
copyright holders of the original Point Break.

Keeling’s asserted

copyright in PBL became effective on January 4, 2008. Hars and
New Rock continued to stage performances of PBL for four years
thereafter without payment to or authorization from Keeling.
In December 2010, Keeling brought suit against Hars, New
Rock, and New Rock investor Ethan Garber, asserting claims for
copyright infringement, breach of contract, and tortious interference
with contract. In the District Court proceedings, all parties were
represented by counsel. After the District Court denied defendants’
motion to dismiss, see Keeling v. New Rock Theater Prods., LLC, No. 10
Civ. 9345 (TPG), 2011 WL 1899762, at *1 (S.D.N.Y. May 17, 2011),
defendants asserted counterclaims seeking, inter alia, a declaration
that Keeling’s PBL copyright registration was invalid.

Upon

completion of discovery, defendants moved for summary judgment,
arguing primarily that PBL, an unauthorized derivative work, was
not entitled to copyright protection as a matter of law. The District
Court denied defendants’ successive motions for summary
judgment, ruling that a parody that makes “fair use” of another
copyrighted work may contain sufficient originality to merit
copyright protection itself. See Keeling v. New Rock Theater Prods.,
LLC, No. 10 Civ. 9345 (TPG), 2011 WL 6202796 (S.D.N.Y. Dec. 13,
2011); Keeling v. New Rock Theater Prods., LLC, No. 10 Civ. 9345
(TPG), 2012 WL 5974009 (S.D.N.Y. Nov. 29, 2012). The District Court
also rejected defendants’ argument that a script heavily reliant on
theatrical devices, as was PBL’s, could not lawfully constitute

5

original creative expression deserving of copyright protection. 2011
WL 6202796 at *1.

Finally, the Court found that multiple

outstanding issues of material fact remained—including whether
PBL constituted a “fair use” parody of Point Break and whether PBL
contained sufficient originality to merit copyright protection. Id.
In December 2012, the case proceeded to a five‐day trial by
jury. At the close of the evidence, the parties delivered summations
focused largely on whether PBL was a parody at all, and if so,
whether that parody constituted non‐infringing “fair use.” Record
on Appeal (“ROA”), Keeling v. New Rock Theater Prods., LLC, No. 10
Civ. 9345 (TPG) (GWG), Dkt. No. 98, at 567‐648 (S.D.N.Y. Dec. 7,
2012). The District Court then charged the jury, beginning with the
first question the jury would be asked to answer: “whether [PBL]
was a fair use by way of a parody of the original movie Point
Break.” Id. at 652. The District Court declined to enumerate each of
the four statutory factors pertaining to “fair use,” opting instead to
attempt to “put a little more content on the discussion,” which the
District Court believed that the “list of factors” alone lacked. Id. at
655. The pertinent instructions on fair use were as follows:
Now, the person who creates the derivative
work has a copyright in that derivative work. Now,
if the derivative work is simply somehow really a
copy of the original then it may be somehow called a
derivative work but it infringes on the owner of the
original. But if it is what we call “fair use” then it is
not an infringement on the original and it is a new
work and it has its own copyright and the author or
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the creator of the new work owns that copyright as
well as owns the new work. . . .
The plaintiff contends that [PBL] is a fair use of
sections of the script of the original movie. The
plaintiff contends that this is fair use as a parody and
a parody, certainly, can be fair use. . . .
A proper parody is something which generally
ridicules to some extent, makes fun of, makes light of
the original. Suppose the original is the very serious
drama of some kind and if someone comes along
and makes a parody, it is generally turning it into
something different, humorous, ridiculous. And if
that is done it is fair use to use even substantial
amounts of the script of the original movie. It is fair
use to even use the high points or the high point as
long as it is not simply conveying again the original
movie. If it takes the script of the original movie and
creates something which uses that script to ridicule
to make fun of, to make light of to produce humor
instead of the original seriousness, then that is a
legitimate parody.
Now, the amount of script taken from the
original cannot completely go beyond the needs of
the parody. In other words, if the parody is for, if
we could imagine, a third it is not legitimate to copy
the other two thirds and put them out again. But if
the amount of script used is reasonably related to the
production of the humor, the ridicule, the
lightheartedness and so forth that is a legitimate
parody and that is fair use.
Now, it is sometimes said that the judge in
instructing a jury on fair use is supposed to refer to a
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list of factors. The list of factors is a list of factors
without much content or meaning. And what I am
trying do with you now is to refer to the necessary
factors but I hope put a little more content on the
discussion. And really thatʹs all I have to say to
define fair use by way of parody.
Id. at 653‐55.

No party objected to the District Court’s jury

instructions. Id. at 668.
The jury returned a verdict in Keeling’s favor in the amount of
$250,000, finding (a) that Keeling’s use of material from the film
Point Break was “fair use in the way of a parody,” (b) that Keeling
was the sole owner of the copyright to PBL, and (c) that defendants
infringed Keeling’s copyright.

Id. at 675‐77.

The District Court

entered judgment on January 11, 2013.
Defendant Hars, now proceeding pro se, appealed.

She

challenges the District Court’s denial of her pretrial motion for
summary judgment as well as the subsequent jury verdict in favor of
Keeling.1

Although Hars suggests in her reply brief that she does not in fact
challenge the District Court’s denial of her pretrial motion for summary
judgment and instead appeals only “the pure legal issues raised” therein, see
Def.’s Reply Br. 9, we treat her appeal, taken as a whole, as a challenge to the
District Court’s denial of summary judgment as well as the subsequent jury
verdict.
1
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DISCUSSION
Though not a model of clarity,2 Hars’s appellate briefing
primarily raises three issues: first, whether PBL, as an unauthorized
“fair use,” is entitled to copyright protection capable of supporting
Keeling’s claim of infringement by a third party; second, whether
Keeling’s contributions to the work—consisting of individually non‐
copyrightable elements—could be sufficient to support a copyright
in PBL; and third, whether the District Court’s jury instructions were
erroneous. The first two issues relate to the same question: whether
Keeling’s work was copyrightable. We consider each issue in turn.
I. Challenges to Copyright Law
In general, “where summary judgment is denied and the
movant subsequently loses after a full trial on the merits, the denial
of summary judgment may not be appealed.” Schaefer v. State Ins.
Fund, 207 F.3d 139, 142 (2d Cir. 2000) (internal quotation marks
omitted). However, this rule does not apply where, as here, the
district court’s purported error was “purely one of law.” Id. In such
circumstances, we review de novo the legal issues underlying the
district court’s denial of summary judgment. Id.

We construe the submissions of a pro se litigant liberally and interpret
them “to raise the strongest arguments that they suggest.” Triestman v. Fed.
Bureau of Prisons, 470 F.3d 471, 474 (2d Cir. 2006) (emphasis in original) (internal
quotation marks omitted).
2
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The Copyright Act principally offers copyright protection for
“original works of authorship.” 17 U.S.C. § 102(a). Pursuant to the
statute’s terms, authors may control the copying of their original
works and also retain “the exclusive rights” to “prepare derivative
works based upon the copyrighted work.”3 17 U.S.C. § 106. Thus,
unauthorized derivative works are typically afforded no copyright
protection because they unlawfully infringe the exclusive rights of
the original author. Id.; see also id. § 103 (“[P]rotection for a work
employing preexisting material in which copyright subsists does not
extend to any part of the work in which such material has been used
unlawfully.”).
The doctrine of “fair use” constitutes a critical and long‐
standing limitation on the exclusive rights of the original copyright
owner.4 Though only made a part of statutory copyright law in
1976, “[f]rom the infancy of copyright protection, some opportunity
Section 101 of the Copyright Act defines a “derivative work” as “a work
based upon one or more preexisting works” such as a translation,
fictionalization, “or any other form in which a work may be recast, transformed,
or adapted.” 17 U.S.C. § 101. The definition further notes that such a work can
consist of “editorial revisions, annotations, elaborations, or other modifications
which, as a whole, represent an original work of authorship.” Id.
3

See generally Authors Guild v. Google, Inc., No. 13‐4829‐cv, ‐‐ F.3d ‐‐, 2015
WL 6079426, at *5 (2d Cir. Oct. 16, 2015) (“For nearly three hundred years, since
shortly after the birth of copyright in England in 1710, courts have recognized
that, in certain circumstances, giving authors absolute control over all copying
from their works would tend in some circumstances to limit, rather than expand,
public knowledge.” (footnote omitted)); Pierre N. Leval, Toward a Fair Use
Standard, 103 HARV. L. REV. 1105 (1990) (discussing the doctrine of fair use within
the context of the history and objectives of copyright law).
4
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for fair use of copyrighted materials has been thought necessary to
fulfill copyright’s very purpose, ‘to promote the Progress of Science
and useful Arts.’” Campbell v. Acuff‐Rose Music, Inc., 510 U.S. 569,
575 (1994) (alterations omitted) (quoting U.S. CONST., Art. I, § 8, cl.
8). Under Section 107 of the Copyright Act, certain unauthorized
“fair use of a copyrighted work,” for purposes such as criticism,
comment, news reporting, teaching, scholarship and research, “is
not an infringement of copyright” and thus is lawful.5 17 U.S.C. §
107. While parody is not expressly mentioned in the statute, the
Supreme Court has instructed that “parody, like other comment or
criticism, may claim fair use under § 107.” Campbell, 510 U.S. at 579.
In this case, Hars does not dispute the jury’s factual
determination that Keeling’s use of Point Break material in her
creation of PBL was “fair use in the way of a parody.” ROA, Dkt.
No. 98, at 675.

Indeed, she repeatedly disclaims any “fair use”

challenge, explaining that she “is not concerned about whether
Keeling’s script is a fair use of Point Break because it is completely
irrelevant to any and all of Hars’ arguments.” Def.’s Reply Br. 20; see
also id. at 20‐21 (“[T]he issue of whether Keeling’s script qualifies as
fair use was astutely and consciously avoided by Hars in her brief.
The Copyright Act lists four non‐exhaustive factors for courts to
consider in determining whether a use is “fair”: “(1) the purpose and character
of the use, including whether such use is of a commercial nature or is for
nonprofit educational purposes; (2) the nature of the copyrighted work; (3) the
amount and substantiality of the portion used in relation to the copyrighted
work as a whole; and (4) the effect of the use upon the potential market for or
value of the copyrighted work.” 17 U.S.C. § 107.
5
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...

Hars is not asking the Court to spend even one second of

valuable time trying to determine whether Keeling’s script qualifies
for fair use.”).
Instead, Hars presents two legal arguments for why copyright
protection should not extend to Keeling’s work, both of which were
first raised in defendants’ summary judgment briefing and denied
by the District Court.
A. Copyright Protection: Fair Use
First, Hars argues that an unauthorized derivative work like
PBL categorically may not receive independent copyright protection,
regardless of whether it makes fair use of its source material.6 This
argument flows from the admittedly unusual posture in which this
case arises. Typically, fair use is invoked as a defense against a claim
of

copyright

infringement

brought

by

the

source‐material

Both parties characterize PBL as a “derivative work.” See Def.’s Br. 1‐3,
9‐18, 27‐40, 45‐51; Pl.’s Br. 1, 9, 21‐32. We note that, as a general matter,
“derivative works” and “fair use” are discrete legal categories. Under the
Copyright Act, a derivative work involves a transformation to the work’s
“form,” 17 U.S.C. § 101, while fair use involves a transformation of the work’s
“purpose and character,” 17 U.S.C. § 107. PBL is both—it involves the
dramatization of a motion picture, making it a derivative work, and it involves a
transformation of the motion picture’s character from serious to parody, making
it non‐infringing fair use. The parties here seem to confuse the distinction
between derivative works and fair use. Nonetheless, because neither party has
raised this issue on appeal, and because our analysis applies equally to
derivative and non‐derivative works so long as the work constitutes lawful fair
use, we need not further address questions raised by the parties’
characterization.
6
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rightsholder. Here, however, Keeling invoked the fair‐use principle
to establish an affirmative claim against defendants for unauthorized
use of her PBL parody. Hars concedes that Keeling could use the
“fair use” doctrine as a “shield” against a claim of copyright
infringement, but argues that she may not use the doctrine as a
“sword” to vest a work with independent copyright protection
against third‐party infringement. Def.’s Br. 13‐14.
This argument is inconsistent with the operative statutory
language. The Copyright Act provides that derivative works are
entitled to “independent” copyright protection, separate from any
copyright in the preexisting material. 17 U.S.C. § 103(b). Though
copyright protection expressly may extend to derivative works
“employing preexisting material in which copyright subsists,” the
statute cautions that protection “does not extend to any part of the
work in which such material has been used unlawfully.” 17 U.S.C.
§ 103(a) (emphases supplied).

If, however, a work employs

preexisting copyrighted material lawfully—as in the case of a “fair
use”—nothing in the statute prohibits the extension of the
“independent” copyright protection promised by Section 103.7 Id.
§ 103(b). A close reading of the statute therefore makes plain that an
unauthorized but lawful fair use employing preexisting copyrighted

To be sure, the independent copyright protection in the new work is
limited to that work’s original content: “[C]opyright in a compilation or
derivative work extends only to the material contributed by the author of such
work, as distinguished from the preexisting material employed in the work.” 17
U.S.C. § 103(b).
7
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material may itself merit copyright protection. It is not the
invocation of fair use that provides the work copyright protection,
and perhaps thinking so has created some confusion on the part of
the defendant. It is the originality of the derivative work that makes
it protectable, and fair use serves only to render lawful the
derivative work, such that it may acquire—as would other lawful
derivative works—such protection.
Resisting this statutory principle, Hars argues that the case
law does not permit the extension of independent copyright
protection to an unauthorized fair use, and contends that the only
court to have dealt with the issue found that “Congress did not
contemplate such” a result.

Def.’s Br. 14 (quoting Sobhani v.

@Radical.Media, Inc., 257 F. Supp. 2d 1234, 1239 (C.D. Cal. 2003)). But
in fact, Congress did expressly contemplate the extension of
copyright protection where, as here, a work constituted non‐
infringing fair use. The relevant legislative report stated that,
[u]nder this provision [(i.e., Section 103(a) of the
Copyright Act)], copyright could be obtained as long
as the use of the preexisting work was not
”unlawful,” even though the consent of the
copyright owner had not been obtained. For
instance, the unauthorized reproduction of a work might
be ”lawful” under the doctrine of fair use or an
applicable foreign law, and if so the work incorporating
it could be copyrighted.
H.R. Rep. No. 94‐1476, at 58 (1976) (emphases supplied).

This

language addresses precisely the issue raised in the instant appeal.
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Although “the consent of the copyright owner”—here, the
rightsholder in the Hollywood screenplay Point Break—“had not
been obtained” by Keeling, her resulting parody PBL was “’lawful’
under the doctrine of fair use,” and accordingly, it “could be
copyrighted.”
We have previously confirmed that, because “[d]erivative
works are explicitly included in the subject matter of copyright as
defined by the Copyright Act,” the mere fact that a litigant’s
unauthorized “creations are derivative works is in itself, of course,
no bar to copyrightability.” Durham Indus., Inc. v. Tomy Corp., 630
F.2d 905, 909 (2d Cir. 1980) (citing 17 U.S.C. § 103).

And this

statutory interpretation is consistent with the animating policy
behind the fair use doctrine—to fulfill copyright’s core purpose of
promoting development in arts and science. See Campbell, 510 U.S. at
575.

Without any possibility of copyright protection against

infringement for her original fair‐use parody, playwrights like
Keeling might be dissuaded from creating at all.
Accordingly, we agree with the District Court’s holding that,
when a derivative work’s unauthorized use of preexisting material
is fair use and the work contains sufficient originality, its author
may claim copyright protection under § 103 for her original creative
contributions. See Keeling, 2011 WL 1899762, at *1.
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B. Copyright Protection: Selection, Coordination,
and Arrangement of Un‐Protectable Elements
Hars’s second legal argument fares no better. Hars contends
that if an author’s original contributions to a derivative work consist
solely of non‐copyrightable individual elements, those contributions
cannot support a copyright. Specifically, she claims that Keeling’s
original contributions to the PBL script are insufficient to warrant
copyright protection because they consist entirely of non‐
copyrightable stage directions and theatrical devices. See 17 U.S.C.
§ 102(b) (providing that copyright protection does not extend to
“any idea, procedure, process, system, method of operation,
concept, principle, or discovery, regardless of the form in which it is
described, explained, illustrated, or embodied in such work”).
We disagree. As the District Court properly found, copyright
law protects not only the individual elements themselves, but the
creative choices made in selecting and arranging even un‐
copyrightable elements. Indeed, the Copyright Act itself explicitly
protects “compilations,” 17 U.S.C. § 103, and a long line of case law
confirms that copyright covers compilations of raw data or facts,
elements which are not themselves protectable, so long as the
compilation itself (including the arrangement of those elements)
possesses some “minimal degree” of creativity, “no matter how
crude, humble or obvious.” Feist Publ’ns, Inc. v. Rural Tel. Serv. Co.,
499 U.S. 340, 345 (1991) (internal quotation marks omitted); see also
Harper & Row v. Nation Enters., 471 U.S. 539, 547 (1985) (“Creation of
a nonfiction work, even a compilation of pure fact, entails
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originality.”); Silverstein v. Penguin Putnam, Inc., 368 F.3d 77, 80 (2d
Cir. 2004) (“It is well settled that compilations of fact may be
copyrightable even though facts themselves are not protected”). The
Supreme Court has made clear that even a telephone directory may be
copyrighted if its non‐copyrightable factual elements are arranged
with the requisite “minimal degree” of originality. See Feist, 499 U.S.
340.

Keeling’s original contributions to PBL clearly exceed this

creativity threshold.8
To be sure, Hars is correct that Keeling could not copyright
the commonly used individual stage directions and theatrical
devices—e.g., the concept of drafting an audience member to play
the lead, the reliance on cue cards, or the use of squirt guns—which
together comprise PBL’s jokes. But Keeling has never sought to do
so. Rather, as the District Court correctly held, “Keeling’s creative
We similarly reject Hars’s related argument that Point Break material
improperly “pervade[s]” the PBL script in contravention of Eden Toys, Inc. v.
Florelee Undergarment Co., 697 F.2d 27 (2d Cir. 1982), superseded by rule on other
grounds as recognized in Fed. Treasury Enter. Sojuzplodoimport v. SPI Spirits Ltd., 726
F.3d 62, 84 (2d Cir. 2013). See Def.’s Br. 35‐37. To the extent it even applies in this
case, which is uncertain, Eden Toys requires merely “some substantial, not merely
trivial, originality” to meet the standard for sufficient originality. 697 F.2d at 34
(internal quotation marks omitted). PBL’s transformative parody fulfills this
standard, and its use of a substantial portion of the underlying work presents no
hindrance to findings of either fair use or originality. Cf. Campbell, 510 U.S. at 588
(“When parody takes aim at a particular original work, the parody must be able
to conjure up at least enough of that original to make the object of its critical wit
recognizable.” (internal quotation marks omitted)); Bill Graham Archives v.
Dorling Kindersley Ltd., 448 F.3d 605, 613 (2d Cir. 2006) (holding that even the use
of an entire original work may be permissible fair use, so long as the use is
“tailored to further [the new work’s] transformative purpose”).
8
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contribution, and thus her copyright, is in the original way in which
[she] has selected, coordinated, and arranged the elements of . . . her
work” to create new parodic meaning. Keeling v. New Rock Theater
Prods., LLC, No. 10 Civ. 9345 (TPG), 2013 WL 918553, at *2 (S.D.N.Y.
Mar. 11, 2013) (internal quotation marks omitted) (quoting
Knitwaves, Inc. v. Lollytogs Ltd., 71 F.3d 996, 1004 (2d Cir. 1995)).
Hars’s legal challenges to the jury’s infringement verdict thus
fail.
II. Challenges to Jury Instructions
We now turn to Hars’s challenges to the District Court’s jury
instructions. Because Hars failed to object to the charge at trial, we
review these claims for “plain error,” and will only grant relief if
there was “(1) error, (2) that is plain, (3) that affects substantial
rights, and (4) the error seriously affects the fairness, integrity, or
public reputation of judicial proceedings.”

United States v.

Weintraub, 273 F.3d 139, 145 (2d Cir. 2001) (alterations and internal
quotation marks omitted); see also Fed. R. Civ. P. 51(d)(2) (“A court
may consider a plain error in the instructions that has not been
preserved as required by Rule 51(d)(1) if the error affects substantial
rights.”). “A jury charge is erroneous if it misleads the jury as to the
correct legal standard, or if it does not adequately inform the jury of
the law.” Hathaway v. Coughlin, 99 F.3d 550, 552 (2d Cir. 1996).
Conversely, “a jury instruction will be deemed adequate if the
charge, taken as a whole, is correct and sufficiently covers the case
so that a jury can intelligently determine the questions presented to
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it.” Id. at 553 (internal quotation marks omitted). We

have

previously observed that the plain‐error exception to Rule 51’s
objection requirement “should only be invoked with extreme
caution in the civil context.” Rasanen v. Doe, 723 F.3d 325, 333 (2d
Cir. 2013) (internal quotation marks omitted) (quoting Pescatore v.
Pan Am. World Airways, Inc., 97 F.3d 1, 18 (2d Cir. 1996)).

“To

constitute plain error, a court’s action must contravene an
established rule of law, and go to the very essence of the case.” Id.
(alterations, citation, and internal quotation marks omitted) (quoting
Lavin‐McEleney v. Marist Coll., 239 F.3d 476, 483 (2d Cir. 2001);
Anderson v. Branen, 17 F.3d 552, 556 (2d Cir. 1994)).
Hars contends that the jury instructions were erroneous in
two respects: first, she argues that the District Court improperly
excused Keeling from proving that her original contributions to the
PBL script were sufficient to merit copyright protection; and second,
she argues that the District Court failed to enumerate the four
statutory “fair use” factors in its instructions to the jury. Neither
constitutes plain error.
A. Originality Instruction
In her first challenge to the jury charge, Hars argues that the
District Court failed to charge the jury that “[o]riginality is a
constitutional requirement” and is the “sine qua non of copyright.”
Feist, 499 U.S. at 345‐46; see Def.’s Br. 27. Hars points out that the
District Court never provided a separate instruction on originality to
the jury. Hars also contends that the District Court misrepresented
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the governing law by suggesting that a finding of fair use would
automatically

entitle

PBL

to

copyright

protection.

Hars

characterizes this position as the “fair use = copyright” equation, and
attacks the equation for implicitly excusing Keeling from offering
the necessary proof of her original, protectable contributions. Def.’s
Br. 9‐15.
Admittedly, the District Court did not offer a discrete, explicit
instruction on the requirement of originality. Instead, it collapsed
aspects of both fair use and originality into a single set of
instructions. The charge did, however, sufficiently instruct the jury
on the originality requirement to survive plain error review. In its
explanation of fair use, the District Court distinguished between an
infringing “copy of the original” and a non‐infringing “new work.”
ROA, Dkt. No. 98, at 653. The Court went on to explain the kind of
originality required for a “fair use” parody to merit “its own
copyright” protection:
A proper parody is something which generally
ridicules to some extent, makes fun of, makes light of
the original. Suppose the original is the very serious
drama of some kind and if someone comes along
and makes a parody, it is generally turning it into
something different, humorous, ridiculous. And if
that is done it is fair use to use even substantial
amounts of the script of the original movie. It is fair
use to even use the high points or the high point as
long as it is not simply conveying again the original
movie. If it takes the script of the original movie and
creates something which uses that script to ridicule
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to make fun of, to make light of to produce humor
instead of the original seriousness, then that is a
legitimate parody.
Id. at 654‐55.

Without using the word “originality,” the District

Court thus indicated that a protectable fair use must be “new,” must
“turn[ ] [the original material] into something different,” and must
avoid “simply conveying again the original” material. Id.
These jury instructions adequately trace the law of fair use
and, more specifically, the underlying concepts of transformative
purpose and character, which are acknowledged to be “[t]he heart of
the fair use inquiry” in general, On Davis v. Gap, Inc., 246 F.3d 152,
174 (2d Cir. 2001), and “the heart of any parodist’s claim” in
particular, Campbell, 510 U.S. at 580. See also Blanch v. Koons, 467 F.3d
244, 251‐52 (2d Cir. 2006) (a new work is transformative when it
transforms the “raw material” of the underlying work “in the
creation of new information, new aesthetics, new insights and
understandings” (quoting Castle Rock Entm’t, Inc. v. Carol Publ’g Grp.,
Inc., 150 F.3d 132, 142 (2d Cir. 1998))).
It would arguably have been preferable for the District Court
to deliver separate instructions on fair use and originality.
Nevertheless, its combination of these elements into one instruction
does not “contravene an established rule of law.” Rasanen, 723 F.3d
at 333.

Even if this combination was error, we would still not

conclude that it affected Hars’s substantial rights. “[T]aken as a
whole,” the charge was legally “correct,” alerted the jury to the issue
of originality, and “sufficiently cover[ed] the case so that a jury
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[could] intelligently determine the questions presented to it.”
Hathaway, 99 F.3d at 553 (internal quotation marks omitted).
Proceeding with the requisite “extreme caution in the civil context,”
Rasanen, 723 F.3d at 333, we hold that the District Court did not
plainly err in delivering its originality instruction.
B. Statutory Factors Instruction
We likewise reject Hars’s challenge to the District Court’s
failure to explicitly enumerate in its instructions all four of the fair‐
use factors listed in 17 U.S.C. § 107.
As a legal matter, the four factors do not each carry equal
weight in an evaluation of parody as fair use; indeed, some may not
be relevant at all.

As noted, the first factor—“the purpose and

character of the use,” 17 U.S.C. § 107—lies at the “heart of the
inquiry” for parody, while the other three factors are much less
important.9 Indeed, as the Supreme Court has instructed, “the more

See Campbell, 510 U.S. at 586 (the second factor—the nature of the
original copyrighted work—“is not . . . ever likely to help much in separating the
fair use sheep from the infringing goats in a parody case, since parodies almost
invariably copy publicly known, expressive works”); id. at 588 (the third factor—
the amount and substantiality of the portion of the original work used—is less
important, as “parody must be able to ‘conjure up’ at least enough of that
original to make the object of its critical wit recognizable”); id. at 591 (as to the
fourth factor—the effect on the market for or value of the original copyrighted
work—“it is more likely that [a parody] will not affect the market for the original
in a way cognizable under this factor, that is, by acting as a substitute for it . . . [,]
because the parody and the original usually serve different market functions”).
See also Leibovitz v. Paramount Pictures Corp., 137 F.3d 109, 116 (2d Cir. 1998)
9
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transformative the new work [under factor one], the less will be the
significance of other factors . . . that may weigh against a finding of
fair use.” Campbell, 510 U.S. at 579.
In line with this hierarchy of significance, the District Court’s
fair‐use charge emphasized the question of transformative use under
the first statutory factor. The Court mentioned the third factor only
briefly (“the amount of script taken from the original cannot
completely go beyond the needs of the parody,” ROA, Dkt. No. 98,
at 655), and did not refer to the second and fourth factors at all. We
find its stated rationale—the desire to “put a little more content on
the discussion,” which the “list of factors” alone lacked, id.—to be
understandable, if not advisable. The safer course is for the trial
judge to explain the application of all four factors, however briefly,
based on the circumstances presented.
Nonetheless, even if we assumed that the failure to describe
all four factors was error, this error did not affect Hars’s substantial
rights. In order to show plain error affecting “substantial rights,” a
litigant must typically show that the error was “prejudicial: It must
have affected the outcome of the district court proceedings.” Bennett
v. United States, 663 F.3d 71, 88 (2d Cir. 2011) (emphasis and internal
quotation marks omitted) (quoting United States v. Olano, 507 U.S.
725, 734 (1993)). Hars presented no evidence that would tend to
support a different verdict on “fair use,” even if the District Court
(“[T]he third factor [has] little, if any, weight against fair use so long as the first
and fourth factors favor the parodist.”).
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had covered the four factors in detail. On the contrary, Hars herself
effectively concedes this point by disclaiming any challenge to a
finding of fair use. See Def.’s Reply Br. 20 (“[A]t no time did Hars
even imply, never mind argue, that Keeling’s script was not fair use
of Point Break.” (emphasis in original)).

Without a showing of

prejudice to Hars’s substantial rights, her challenge to the jury
instructions on fair use necessarily fails.
CONCLUSION
To summarize, we hold that:
(1) the author of an unauthorized fair use exhibiting sufficient
originality may claim independent copyright protection under the
Copyright Act, 17 U.S.C. § 103, against infringement for the original
creative contributions therein;
(2) copyright protection may extend to a work that exhibits
the

sufficient

minimal

degree

of

originality

in

selecting,

coordinating, and arranging otherwise un‐protectable underlying
elements; and
(3) the District Court did not err in delivering its jury
instructions on originality and fair use.
Having rejected each of defendant Hars’s arguments, we
AFFIRM the District Court’s January 11, 2013 judgment in its
entirety.
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REENA RAGGI, Circuit Judge:
In this action for copyright infringement, plaintiffs, successors‐in‐interest
to the estates of William “Bud” Abbott and Lou Costello, appeal from a
judgment of dismissal entered in the United States District Court for the
Southern District of New York (George B. Daniels, Jr., Judge) in favor of
defendants, who include the producers of Hand to God and the play’s author,
Robert Askins. See TCA Television Corp. v. McCollum, 151 F. Supp. 3d 419
(S.D.N.Y. 2015). Plaintiffs assert that the district court erred in concluding from
the amended complaint that defendants’ use of a portion of the iconic Abbott and
Costello comedy routine, Who’s on First?, in Act I of Hand to God was so
transformative as to establish defendants’ fair use defense as a matter of law. See
Fed. R. Civ. P. 12(b)(6). Defendants here not only defend the district court’s fair
use determination but also argue that affirmance is warranted, in any event, by
plaintiffs’ failure to plead a valid copyright interest. The district court rejected
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that argument. See TCA Television Corp. v. McCollum, 151 F. Supp. 3d at 430–
31.1
For the reasons explained herein, we conclude that defendants’ verbatim
incorporation of more than a minute of the Who’s on First? routine in their
commercial production was not a fair use of the material. Nevertheless, we
affirm dismissal because plaintiffs fail plausibly to allege a valid copyright
interest.
I.

Background
The

following

facts

derive

from

plaintiffs’

amended

complaint,

incorporated exhibits, and documents susceptible to judicial notice. See Goel v.
Bunge, Ltd., 820 F.3d 554, 559 (2d Cir. 2016) (acknowledging that, on motion to
dismiss, courts may consider documents appended to or incorporated in
complaint and matters of which judicial notice may be taken); Island Software &

Defendants do not cross‐appeal the district court’s denial of dismissal on the
ground of copyright invalidity; rather, they argue it as an alternative ground for
affirmance, even if plaintiffs’ fair use challenge prevails. In this opinion, we first
address plaintiffs’ challenge to the fair use determination supporting dismissal
because if we were to identify no error in that ruling there would be no need to
consider defendants’ proposed alternative ground for affirmance.
1

4

Comput. Serv., Inc. v. Microsoft Corp., 413 F.3d 257, 261 (2d Cir. 2005) (stating
that court may take judicial notice of copyright registrations). For purposes of
this appeal, we presume these facts to be true. See Anschutz Corp. v. Merrill
Lynch & Co., 690 F.3d 98, 102 (2d Cir. 2012).
A.

Abbott and Costello’s Who’s on First? Routine

Abbott and Costello were a popular mid‐Twentieth Century comedy duo.
One of their routines, commonly referred to as Who’s on First? (also, the
“Routine”), has become a treasured piece of American entertainment history.2
The Routine’s humor derives from misunderstandings that arise when Abbott
announces the roster of a baseball team filled with such oddly named players as
“Who,” “What,” and “I Don’t Know.” A rapid‐fire exchange reveals that “who’s
on first” need not be a question. It can be a statement of fact, i.e., a player named
“Who” is the first baseman. Later parts of the routine reveal, after similar comic
misunderstandings, that a player named “What” is the second baseman, and one
named “I Don’t Know” is the third baseman.

In 1999, Time magazine named the Routine the best comedy sketch of the
Twentieth Century. See Am. Compl. ¶ 37; Best of the Century, Time, December
31, 1999, at 73.
2
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B.

Agreements Pertaining to Rights in the Routine

The parties cite various contracts and copyright filings spanning more than
40 years as relevant to claimed rights in the Routine.
1.

Abbott and Costello’s Agreements with UPC
a.

The July 1940 Agreement

Abbott and Costello first performed Who’s on First? in the late 1930s,
notably on a 1938 live radio broadcast of The Kate Smith Hour. The Routine was
published for purposes of federal copyright law when Abbott and Costello
performed a version of it in their first motion picture, One Night in the Tropics
(“Tropics”).3
The team appeared in Tropics pursuant to a July 24, 1940 contract (the
“July Agreement”) with Universal Pictures Company, Inc. (“UPC”). The July
Agreement guaranteed Abbott and Costello a minimum of five weeks’ work at a

Viewing the facts in the light most favorable to plaintiffs, the district court
discussed in some detail why (1) before Tropics’s release, the Routine was
protected by common law copyright; and (2) the movie’s release could constitute
“publication” of the Routine, extinguishing any common law right and requiring
registration and deposit with the federal Copyright Office to claim any statutory
copyright protection. See TCA Television Corp. v. McCollum, 151 F. Supp. 3d at
427–30.
3

6

pay rate of $3,500 per week. In turn, Abbott and Costello (the “Artists”) agreed
to grant UPC (the “Producer”) certain rights and to furnish it with certain items.
We reproduce the relevant text here, adding bracketed signals and highlighting
to distinguish various provisions:
[1] The Artists expressly give and grant to the Producer
the sole and exclusive right to photograph and/or
otherwise reproduce any and all of their acts, poses,
plays and appearances of any and all kinds during the
term hereof, and [2] further agree [a] to furnish to the
Producer, without charge to it, the material and routines
heretofore used and now owned by the Artists for use
by the Producer in the photoplay in which they appear
hereunder and for which the Producer shall have the
exclusive motion picture rights, and [b] to record their
voices and all instrumental, musical and other sound
effects produced by them, and [c] to reproduce and/or
transmit the same, either separately or in conjunction
with such acts, poses, plays and appearances as the
Producer may desire, and further [3] give and grant to
the Producer solely and exclusively all rights of every
kind and character whatsoever in and to the same, or
any of them, perpetually, including as well the
perpetual right to use the names of the Artists and
pictures or other reproductions of the Artists’ physical
likenesses, and recordations and reproductions of the
Artists’ voices, in connection with the advertising and
exploitation thereof.
J.A. 168–69.
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b.

The November 1940 Agreement

On November 6, 1940, only days before Tropics’s public release, Abbott
and Costello entered into a new multi‐year/multi‐picture agreement with UPC
(the “November Agreement”).4 That contract terminated the July Agreement
without prejudice to, among other things, UPC’s “ownership . . . of all rights
heretofore acquired,” including those “in or to any . . . material furnished or
supplied by the Artists.” Id. at 162. In the November Agreement, Abbott and
Costello agreed “to furnish and make available to the Producer all literary and
dramatic material and routines heretofore used by the Artists either on the radio
or otherwise and now owned by the Artists,” and acknowledged that “the
Producer shall have the right to use said material and routines to such extent as
the Producer may desire in connection with any photoplay in which the Artists

Plaintiffs’ amended complaint cites only the November Agreement with UPC as
the relevant contract. See Am. Compl. ¶ 43. By the time that agreement was
signed, however, Abbott and Costello presumably had already finished their
work on Tropics—including any additions to the Routine reflected in that movie.
Thus, it would appear that the team’s work on Tropics was pursuant to the July
Agreement, discussed supra at I.B.1.a. The discrepancy does not affect our
analysis here because, in the district court, defendants conceded that, at least for
purposes of their motion to dismiss, the July Agreement had “in effect, been
pleaded” by plaintiffs in support of their claim. Sept. 9, 2015 Hr’g Tr. 2–3.
4
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render their services hereunder and in connection with the advertising and
exploitation of such photoplay.” Id. at 129. Abbott and Costello agreed that they
would “not use or license, authorize or permit the use of any of the material
and/or routines” so referenced “in connection with motion pictures” by others
than UPC for specified times. Id. Nevertheless, they reserved the right to use
materials and routines created by them (without the assistance of UPC writers)
“on the radio and in personal appearances.” Id. at 129–30.
2.

UPC Registers a Copyright for Tropics

In November 1940, UPC registered a copyright for Tropics with the United
States Copyright Office, which it renewed in December 1967. See id. at 36, 39–40.
3.

UPC Uses an Expanded Version of the Routine in The Naughty
Nineties and Registers a Copyright for that Movie

In 1945, Abbott and Costello performed an expanded version of Who’s on
First? in another movie for UPC, The Naughty Nineties. That version maintains
the core of the Routine—with “Who” on first base, “What” on second, and “I
Don’t Know” on third—but several new players take the field: left fielder “Why,”
center fielder “Because,” pitcher “Tomorrow,” catcher “Today,” and shortstop “I
Don’t Care.”
9

In June 1945, UPC registered a copyright for The Naughty Nineties with
the United States Copyright Office, which it renewed in 1972. See id. at 37, 41–
42; Am. Compl. ¶ 45.5
4.

The 1944 Copyright Registration for “Abbott and Costello
Baseball Routine”

In April 1944, a work entitled “Abbott and Costello Baseball Routine” was
registered with the Copyright Office “in the name of Bud Abbott and Lou
Costello, c/o Writers War Board.” J.A. 114. The certificate indicates that this
“Baseball Routine” was published on “March 13, 1944” in “‘Soldier Shows,’ No.
19.” Id.6 The record suggests that this registration was not renewed, prompting
the Copyright Office to conclude that the work had entered the public domain in
By operation of the Sonny Bono Copyright Term Extension Act, Pub. L. No.
105–298, 112 Stat. 2827 (1998), the renewal term for Tropics will not expire until
2035 and that for The Naughty Nineties will not expire until 2040. See 17 U.S.C.
§ 304(b).
5

The George Mason University Libraries, in their “Guide to the John C. Becher
Soldier Show Collection, 1940‐1953,” indicates that “Soldier Shows” refers to
entertainments “made by soldiers for soldiers,” with the object of “mass
participation” to raise morale. J.A. 208–09. Because the record here is devoid of
any information about either Soldier Shows generally or Soldier Shows, No. 19 in
particular, we make no assumptions about the content of the material that is the
subject of the 1944 copyright registration.
6
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1972, and, on that ground, to reject a 1984 application for a derivative work
registration filed by the children of Abbott and Costello based on the 1944
registration.
5.

The 1984 Quitclaim Agreement

Plaintiffs do not rely on the 1944 registration to support their copyright
claim here. Rather, they claim to have succeeded to UPC’s copyright interests in
the Routine as performed in Tropics and The Naughty Nineties based on a
quitclaim agreement dated March 12, 1984 (the “Quitclaim”).
In the Quitclaim, which was subsequently recorded with the Copyright
Office, UPC’s successor‐in‐interest, Universal Pictures (“Universal”), granted
Abbott & Costello Enterprises (“A & C”), a partnership formed by the heirs of
Abbott and Costello,7 “any and all” of Universal’s rights, title, and interest in the
Routine.

Id. at 45.

Universal stated that it did so relying upon A & C’s

representation that it was “a partnership composed of the successors in interest

Bud Abbott died in 1974; Lou Costello died in 1959. See Bud Abbott, Straight
Man to Lou Costello, Is Dead, N.Y. Times, April 25, 1974, at 42; Lou Costello, 52,
Dies on Coast; Comic Had Teamed with Abbott, N.Y. Times, Mar. 4, 1959, at 31.
7
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to the late Bud Abbott and Lou Costello” and, therefore, “the owner of copyright
in and to the Routine.” Id. at 46.
A & C dissolved in 1992, with 50% of its assets transferred to TCA
Television Corporation, a California entity owned by Lou Costello’s heirs, and
the other 50% divided evenly between Bud Abbott’s heirs, Vickie Abbott
Wheeler and Bud Abbott, Jr. Wheeler would later transfer her 25% interest to a
California partnership, Hi Neighbor, and Abbott, Jr. would transfer his 25%
interest to Diana Abbott Colton. It is by operation of the Quitclaim and the
referenced dissolution and transfer agreements that plaintiffs TCA Television, Hi
Neighbor, and Colton now claim a copyright interest in Who’s on First?.
C.

Hand to God

As described in the amended complaint, Hand to God (the “Play”) is “a
dark comedy about an introverted student in religious, small‐town Texas who
finds a creative outlet and a means of communication through a hand puppet,
wh[ich] turns into his evil or devilish persona.” Am. Compl. ¶ 58. After two
successful off‐Broadway runs, Hand to God opened to critical acclaim on
Broadway in the spring of 2015. Through press coverage, plaintiffs learned that
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Hand to God incorporated part of the Routine in one of its “key scene[s],”
without license or permission. Id. at ¶ 63. While the Play was still in previews
for its Broadway opening, plaintiffs sent defendants a cease and desist letter.
Defendants’ failure to comply with that request prompted this lawsuit.
1.

The Relevant Scene

Plaintiffs allege that the Play infringes their copyright in the Routine by
using its first part—that is, the part pertaining to first baseman “Who”—in Act I,
Scene 2. In that scene, which occurs approximately 15 minutes into the Play, the
lead character, “Jason,” and the girl with whom he is smitten, “Jessica,” have just
emerged from the basement of their church, where they had been participating in
a Christian puppet workshop. Jason tries to impress Jessica by using his sock
puppet, “Tyrone,” to perform, almost verbatim, a little over a minute of Who’s
on First?. Jason plays the Bud Abbott role, while Tyrone assumes Lou Costello’s
character.8

8

The Routine is used in the Play as follows:
JASON
JESSICA

. . . . You wanna see something[?]
Ummm.
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JASON
JESSICA
JASON
JESSICA
JASON

You’ll like it.
Yeah?
I think you’ll like it.
Okay.
Okay.

Jason slicks back his hair. Takes a deep breath and then
says...
JASON

TYRONE
JASON
TYRONE

JASON

Well Costello, I’m goin’ to New York with
you. You know Buck Harris the Yankee[s’]
manager gave me a job as coach as long as
you’re on the team.
Look Abbott, if you’re the coach, you must
know all the players.
I certainly do.
Well I’ve never met the guys. So you’ll
have to tell me their names and then Iʹll
know who’s playing on the team.
Oh I’ll tell you their names, but you know
it seems to me they give these ball players
now‐a‐days very particular names.

As he starts he’s a little aspergersy. As he goes on he gets
more and more comfortable.
TYRONE
JASON

TYRONE

You mean funny names?
Well let’s see we have on the bags, Who’s
on first, What’s on second, I don’t know is
on third...
That’s what I want to find out.
14

JASON
TYRONE
JASON
TYRONE
JASON
TYRONE
JASON
TYRONE
JASON
TYRONE
JASON
TYRONE
JASON
TYRONE
JASON
TYRONE

I say Who’s on first, What’s on second, I
don’t know’s on third.
Are you the manager?
Yes.
You gonna be the coach too?
Yes.
And you don’t know the fellows’ names.
Well I should.
Then who’s on first?
Yes?
I mean the fellow’s name.
Who.
The guy on first.
Who.
The first baseman.
Who.
The guy playing . . .

Jason is really into it. Jessica is giggling a bit. But you
can imagine him going into it all alone on a Saturday
night.
JASON
TYRONE
JASON
TYRONE
JASON
TYRONE
JASON
TYRONE
JASON

Who is on first.
I’m askin[’] you who’s on first.
That’s the man’s name.
That’s whose name.
Yes.
Well go ahead and tell me.
That’s it.
That’s who?
Yes.
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When Jason somewhat bashfully concludes the “Who” part of the Routine,
Jessica compliments him by saying, “That’s really good,” and asks, “Did you
come up with that all by yourself[?]” Suppl. App’x 21. When Jason answers,
“Yes,” the audience laughs at what it recognizes as a lie. Id.; see Am. Compl.
¶ 64.

The answer, however, triggers a different response from the puppet,

which, seemingly of its own volition, calls Jason a “Liar,” and states that the
comic exchange they just performed is “a famous routine from the [F]ifties.”
Suppl. App’x 21.

Jason corrects Tyrone, stating that the sketch is from the

“Forties.” Id. Tyrone then insults Jessica, telling her that she would know the
Routine’s origin if she “weren’t so stupid.” Id. Jason and Jessica each order
Jason reaches a pause in the routine and looks out at her.
He becomes aware of what he’s doing.
JESSICA
JASON

What are you doing[?] Don’t stop.
I...

He gets red.
JESSICA
JASON

What?
I can’t remember anymore.

Suppl. App’x 17–21 (emphases added).
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Tyrone to “shut up” to no effect. Id. at 22. Instead, as the scene continues,
Tyrone vulgarly divulges Jason’s physical desire for Jessica.

Only after a

seeming physical struggle with Tyrone is Jason able to remove the puppet from
his hand and thereby end Tyrone’s outburst. Jason tries to apologize to Jessica,
but she quickly exits, leaving Jason—in the words of the stage direction—
“[d]efeated by what he ca[]n’t defeat.” Id. at 24.
The scene foreshadows darker and more disturbing exchanges between
Jason and the puppet that will occur as the Play proceeds.
2.

Promotional Materials

Plaintiffs allege that, in online promotional materials for the Play,
defendants used a “video clip” of Jason and his puppet performing Who’s on
First? to “stoke interest” in and sell tickets for the Play. Am. Compl. ¶¶ 69, 89.
These promotional materials are not part of the court record.
D.

District Court Proceedings

On June 4, 2015, plaintiffs filed this action in the Southern District of New
York, claiming both federal and common law copyright infringement.
Defendants promptly moved to dismiss, arguing, inter alia, that (1) plaintiffs did
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not hold a valid copyright; (2) the Routine was in the public domain; and
(3) Hand to God’s incorporation of the Routine was sufficiently transformative to
qualify as a permissible fair use, not prohibited infringement.
On December 17, 2015, the district court granted defendants’ motion to
dismiss.

It declined to do so on either of the first two grounds argued by

defendants, concluding that, at the 12(b)(6) stage, plaintiffs had “sufficiently
alleged a continuous chain of title” to the Routine to survive dismissal. TCA
Television Corp. v. McCollum, 151 F. Supp. 3d at 431.

Instead, the court

concluded that dismissal was warranted because defendants’ use of Who’s on
First? in Hand to God was “highly transformative” and a non‐infringing fair use.
Id. at 434, 437.
This appeal followed.
II.

Discussion
A.

Dismissal Was Not Properly Based on Fair Use
1.

Standard of Review

We review de novo a judgment of dismissal under Fed. R. Civ. P. 12(b)(6),
accepting all factual allegations in the amended complaint and its incorporated
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exhibits as true and drawing all reasonable inferences in plaintiffs’ favor. See
Concord Assocs., L.P. v. Entm’t Props. Tr., 817 F.3d 46, 52 (2d Cir. 2016). The
challenged dismissal here is based on the district court’s determination that
plaintiffs could not succeed on their copyright infringement claim because the
Rule 12(b)(6) record established defendants’ fair use defense as a matter of law.
Our review of that decision is necessarily informed by certain basic
copyright principles. First, the law affords copyright protection to promote not
simply individual interests, but—in the words of the Constitution—“the progress
of science and useful arts” for the benefit of society as a whole. U.S. Const. art I,
§ 8, cl. 8. As the Supreme Court has explained, copyright protection is based on
the “economic philosophy . . . that encouragement of individual effort by
personal gain is the best way to advance public welfare.” Mazer v. Stein, 347
U.S. 201, 219 (1954). In short, the “monopoly created by copyright . . . rewards
the individual author,” but only “in order to benefit the public.” Harper & Row
Publishers, Inc. v. Nation Enters., 471 U.S. 539, 546 (1985) (internal quotation
marks omitted); see Fox Film Corp. v. Doyal, 286 U.S. 123, 127 (1932) (“The sole
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interest of the United States and the primary object in conferring the monopoly
lie in the general benefits derived by the public from the labors of authors.”).
Second, and consistent with this public purpose, the law has long
recognized that “some opportunity for fair use of copyrighted materials” is
necessary to promote progress in science and art. Campbell v. Acuff‐Rose Music,
Inc., 510 U.S. 569, 575 (1994); Iowa State Univ. Research Found., Inc. v. Am.
Broad. Cos., 621 F.2d 57, 60 (2d Cir. 1980) (stating that fair use doctrine “permits
courts to avoid rigid application of the copyright statute when, on occasion, it
would stifle the very creativity which that law is designed to foster”). The
doctrine of fair use, derived from common law, is now codified in the Copyright
Act of 1976, Pub. L. No. 94‐553, 90 Stat. 2541.

See 17 U.S.C. § 107.

That

codification does not so much define “fair use” as provide a non‐exhaustive list
of factors to guide courts’ fair use determinations. This affords the doctrine a
certain “malleability” that can challenge judicial application.

4 Melville B.

Nimmer & David Nimmer, Nimmer on Copyright (hereinafter “Nimmer”)
§ 13.05, at 13‐156 (Matthew Bender, rev. ed., 2016).
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Courts most frequently address a proffered fair use defense at summary
judgment. See, e.g., Blanch v. Koons, 467 F.3d 244, 250 (2d Cir. 2006) (explaining
that court may resolve fair use question at summary judgment if there are no
genuine issues of fact); see also Harper & Row Publishers, Inc. v. Nation Enters.,
471 U.S. at 560 (stating that appeals court may decide fair use where “district
court has found facts sufficient to evaluate each of the statutory factors”).
Nevertheless, this court has acknowledged the possibility of fair use being so
clearly established by a complaint as to support dismissal of a copyright
infringement claim.

See Cariou v. Prince, 714 F.3d 694, 707 (2d Cir. 2013)

(granting defendant partial summary judgment on fair use and citing
approvingly to Brownmark Films, LLC v. Comedy Partners, 682 F.3d 687 (7th
Cir. 2012) (rejecting argument that fair use could not be decided on motion to
dismiss)).
On de novo review here, we conclude that defendants’ entitlement to a fair
use defense was not so clearly established on the face of the amended complaint
and its incorporated exhibits as to support dismissal.
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2.

The Statutory Framework for Analyzing Fair Use

In the preamble to 17 U.S.C. § 107, Congress states that “the fair use of a
copyrighted work . . . for purposes such as criticism, comment, news reporting,
teaching (including multiple copies for classroom use), scholarship, or research is
not an infringement of copyright.” As the words “such as” indicate, the listing is
“illustrative and not limitative.” 17 U.S.C. § 101; see Harper & Row Publishers,
Inc. v. Nation Enters., 471 U.S. at 561. Four nonexclusive factors—incorporating
common law traditions—are properly considered in “determining whether the
use made of a work in any particular case is a fair use.” 17 U.S.C. § 107. These
statutory factors are as follows:
(1) the purpose and character of the use, including
whether such use is of a commercial nature or is for
nonprofit educational purposes;
(2) the nature of the copyrighted work;
(3) the amount and substantiality of the portion used in
relation to the copyrighted work as a whole; and
(4) the effect of the use upon the potential market for or
value of the copyrighted work.
Id.; see generally Folsom v. Marsh, 9 F. Cas. 342, 348 (C.C.D. Mass. 1841) (Story,
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J.) (explaining that common law courts “deciding questions of this sort” should
“look to the nature and objects of the selections made, the quantity and value of
the materials used, and the degree in which the use may prejudice the sale, or
diminish the profits, or supersede the objects, of the original work”).
In reviewing the challenged determination of fair use in this case, we
necessarily discuss these factors individually, at the same time that we heed the
Supreme Court’s instruction that the factors must be viewed collectively, with
their results “weighed together, in light of the purposes of copyright.”
Campbell v. Acuff‐Rose Music, Inc., 510 U.S. at 578.
a.

Purpose and Character of the Use
(1)

Transformative Use

The first statutory fair use factor considers the purpose and character of
the secondary use.

In this regard, the uses identified by Congress in the

preamble to § 107—criticism, comment, news reporting, teaching, scholarship,
and research—might be deemed “most appropriate” for a purpose or character
finding indicative of fair use. Nimmer § 13.05[A][1][a], at 13‐162; see Authors
Guild v. Google, Inc., 804 F.3d 202, 215 (2d Cir. 2015) (noting that providing
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commentary or criticism on another’s work is “[a]mong the best recognized
justifications for copying”).
The challenged use here does not appear to fit within any of these
statutory categories. Nevertheless, the district court concluded that defendants’
use was “transformative,” indeed, so “highly transformative” as to be
“determinative” of fair use. TCA Television Corp. v. McCollum, 151 F. Supp. 3d
at 434–35. The district court explained that by having a single character perform
the Routine, the Play’s authors were able to contrast “Jason’s seemingly soft‐
spoken personality and the actual outrageousness of his inner nature, which he
expresses through the sock puppet.” Id. at 436. This contrast was “a darkly
comedic critique of the social norms governing a small town in the Bible Belt.”
Id. This reasoning is flawed in that what it identifies are the general artistic and
critical purpose and character of the Play. The district court did not explain how
defendants’ extensive copying of a famous comedy routine was necessary to this
purpose, much less how the character of the Routine was transformed by
defendants’ use.

24

The Supreme Court has stated that “the goal of copyright . . . is generally
furthered by the creation of transformative works.” Campbell v. Acuff‐Rose
Music, Inc., 510 U.S. at 579.9 But how does a court decide “whether and to what
extent the new work is ‘transformative’”? Id. Campbell instructs that a court
properly considers “whether the new work merely supersedes the objects of the
original creation, or instead adds something new, with a further purpose or
different character, altering the first with new expression, meaning, or message.”

The idea that “transformative” purpose could support fair use was put forth by
our colleague, Judge Leval, in a seminal article, “Toward a Fair Use Standard.”
See 103 Harv. L. Rev. 1105, 1111 (1990) (“[T]he question of justification turns
primarily on whether, and to what extent, the challenged use is transformative.
The use must be productive and must employ the quoted matter in a different
manner or for a different purpose from the original. A quotation of copyrighted
material that merely repackages or republishes the original is unlikely to pass the
test . . . . If, on the other hand, the secondary use adds value to the original—if
the quoted matter is used as raw material, transformed in the creation of new
information, new aesthetics, new insights and understandings—this is the very
type of activity that the fair use doctrine intends to protect for the enrichment of
society.”).
9

Fair use is not limited to transformative works. See Campbell v. Acuff‐Rose
Music, Inc., 510 U.S. at 579. But because the only purpose found by the district
court and relied on by defendants is the creation of a transformative work, in
analyzing this factor, we necessarily focus on whether a finding of
transformative purpose could be made as a matter of law on a Rule 12(b)(6)
motion.
25

Id. (emphases added) (alterations, citations, and internal quotation marks
omitted).
As the highlighted language indicates, the focus of inquiry is not simply
on the new work, i.e., on whether that work serves a purpose or conveys an
overall expression, meaning, or message different from the copyrighted material
it appropriates. Rather, the critical inquiry is whether the new work uses the
copyrighted material itself for a purpose, or imbues it with a character, different
from that for which it was created. See id. Otherwise, any play that needed a
character to sing a song, tell a joke, or recite a poem could use unaltered
copyrighted material with impunity, so long as the purpose or message of the
play was different from that of the appropriated material.
In sum, even if, as the district court concluded, Hand to God is a “darkly
comedic critique of the social norms governing a small town in the Bible Belt,”
TCA Television Corp. v. McCollum, 151 F. Supp. 3d at 436, and even if the Play’s
purpose and character are completely different from the vaudevillian humor
originally animating Who’s on First?, that, by itself, does not demonstrate that
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defendants’ use of the Routine in the Play was transformative of the original
work.
We made this point in Cariou v.

Prince, 714 F.3d 694.

There, the

defendant, a self‐styled “appropriation artist,” id. at 699, had taken plaintiff’s
copyrighted photographs—“serene and deliberately composed” portraits of
Rastafarian men—and altered them to create “crude and jarring” collages, id. at
706.

Defendant acknowledged that he had not used the photographs to

“comment on” the original works.

Id. at 707. Instead, both works had an

underlying artistic purpose, but defendant stated that he had sought to change
the original material “into something that’s completely different.” Id. (internal
quotation marks omitted).

Reversing a district court award of summary

judgment in favor of plaintiff, this court ruled that, although commentary
frequently constitutes fair use, it is not essential that a new creative work
comment on an incorporated copyrighted work to be transformative. See id. at
706.10 Rather, “to qualify as a fair use” in the absence of such a different purpose,

Even if such commentary is not essential to fair use, it remains the case, even
after Cariou, that commentary or criticism on another’s work is “[a]mong the

10
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the new work “generally must alter the original with ‘new expression, meaning,
or message.’” Id. (quoting Campbell v. Acuff‐Rose Music, Inc., 510 U.S. at 579).11

best recognized justifications for copying” because such commentary or criticism
is in the public interest and frequently requires quoting the copyrighted work to
be effective. Authors Guild v. Google, Inc., 804 F.3d at 215; see Campbell v.
Acuff‐Rose Music, Inc., 510 U.S. at 580–81 (explaining that if new work “has no
critical bearing on the substance or style of the original composition . . . the claim
to fairness in borrowing from another’s work diminishes accordingly (if it does
not vanish), and other factors, like the extent of its commerciality, loom larger”).
Hand to God may be a “critique of the social norms governing a small town in
the Bible Belt,” TCA Television Corp. v. McCollum, 151 F. Supp. 3d at 436, but
defendants have not argued that it is a commentary or criticism of Who’s on
First?. Thus, such transformative purposes do not justify defendants’ challenged
use here.
In Swatch Group Management Services Ltd. v. Bloomberg L.P., 756 F.3d 73 (2d
Cir. 2014), we stated in dictum that “a secondary work can be transformative in
function or purpose without altering or actually adding to the original work.”
Id. at 84 (internal quotation marks omitted). But that statement must be read in
context. We were there discussing the fair use of data, not the creation of new
artistic work as in Cariou. In the former context, we recognized that “the need to
convey information to the public accurately may in some instances make it
desirable and consonant with copyright law for a defendant to faithfully
reproduce an original work without alteration.” Id. That is not this case.
Defendants used a verbatim portion of Who’s on First? in Hand to God. The
unaltered use of such creative material within another creative work has a
weaker claim to fair use protection. See Campbell v. Acuff‐Rose Music, Inc., 510
U.S. at 579; Cariou v. Prince, 714 F.3d at 706; see also Nimmer § 13.05[A][2][a], at
13‐187 (recognizing that “scope of fair use is greater when informational type
works, as opposed to more creative products[,] are involved” because there is
11
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Cariou concluded that the challenged artworks there satisfied this
standard because they not only strove for “new aesthetics with creative and
communicative results distinct from” that of the copyrighted material, but also
gave the incorporated photographs “new expression,” thereby admitting a
transformative purpose.

Id. at 708.

Indeed, where the defendant’s use so

“heavily obscured and altered” the original photographs as to make them
“barely recognizable” within the new work, the court ruled that transformative
purpose (and ultimately fair use) was established as a matter of law. Id. at 710.
But where lesser changes retained certain of the original work’s aesthetics, the
court could not say “for sure” that their incorporation into the defendant’s works
had “transformed [the original] work enough to render it transformative.” Id. at
711. As to those works, Cariou remanded for further proceedings. Id.
Insofar as Cariou might be thought to represent the high‐water mark of
our court’s recognition of transformative works, it has drawn some criticism. See
“greater license to use portions” of “work more of diligence than of originality or
inventiveness” (internal quotation marks omitted)). For such an appropriation to
be deemed “fair use,” the new creative work must either use the copyrighted
work for a different purpose or imbue it with a different character, so as to alter
the expression, meaning, or message of the original.
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Kienitz v. Sconnie Nation LLC, 766 F.3d 756, 758 (7th Cir. 2014) (expressing
skepticism as to Cariou’s approach and criticizing reliance on transformativeness
as substitute for the statutory factors, which threatens to override the copyright
owner’s exclusive right to prepare derivative works); see also Nimmer
§ 13.05[B][6], at 13.224.20 (stating with respect to Cariou: “It would seem that the
pendulum has swung too far in the direction of recognizing any alteration as
transformative, such that this doctrine now threatens to swallow fair use. It is
respectfully submitted that a correction is needed in the law.”). We need not
defend Cariou here, however, because our point is that even scrupulous
adherence to that decision does not permit defendants’ use of Who’s on First? in
Hand to God to be held transformative.
Far from altering Who’s on First? to the point where it is “barely
recognizable” within the Play, Cariou v. Prince, 714 F.3d at 710, defendants’ use
appears not to have altered the Routine at all. The Play may convey a dark
critique of society, but it does not transform Abbott and Costello’s Routine so
that it conveys that message. To the contrary, it appears that the Play specifically
has its characters perform Who’s on First? without alteration so that the audience
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will readily recognize both the famous Routine and the boy’s false claim to
having created it. Indeed, it is only after Who’s on First? is performed—at some
length, almost verbatim, and with the Play’s characters mimicking the original
timing, tone, and delivery of Abbott and Costello—that the boy’s lie about
creating the classic Routine—no part of the Routine—becomes the triggering
event for the puppet to assume an independent persona.
Defendants nevertheless maintain that using the Routine for such a
“dramatic,” rather than comedic, purpose was transformative. Appellees’ Br. 18
(stating that Play’s use of Routine was “far cry” from original “comedy schtick”).
The argument will not bear close scrutiny. The “dramatic” purpose served by
the Routine in the Play appears to be as a “McGuffin,” that is, as a theatrical
device that sets up the plot, but is of little or no significance in itself.12 To

See 3 Oxford English Dictionary Additions Series 285 (1997) (defining
“McGuffin” as “particular event, object, factor, etc., which . . . acts as the impetus
for the sequence of events depicted, although often proving tangential to the plot
it develops”); see also Merriam‐Webster’s Collegiate Dictionary 744 (11th ed.
2003) (defining “MacGuffin” as “object, event, or character in film or story that
serves to set and keep the plot in motion despite usu[ally] lacking intrinsic
importance”).
12
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advance the plot of the Play, specifically, to have the puppet Tyrone take on a
persona distinct from that of Jason, defendants needed Jason to lie about
something and for Tyrone to call him on it. But the particular subject of the lie—
the Routine—appears irrelevant to that purpose.

Such unaltered use of an

allegedly copyrighted work, having no bearing on the original work, requires
justification to qualify for a fair use defense. See Authors Guild v. Google, Inc.,
804 F.3d at 215 (stating that “taking from another author’s work for the purpose
of making points that have no bearing on the original may well be fair use, but
the taker would need to show a justification”).
More than the Routine’s ability to capture audience attention is necessary
to provide such justification. As the Supreme Court has cautioned, where a
secondary use “has no critical bearing on the substance or style of the original
composition, which the alleged infringer merely uses to get attention . . . , the
claim to fairness in borrowing from another’s work diminishes accordingly (if it
does not vanish).” Campbell v. Acuff‐Rose Music, Inc., 510 U.S. at 580. Nor is a
different conclusion warranted because defendants here place the unaltered
Routine in a sharply different context from its original authors. See id. at 598
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(Kennedy, J., concurring) (observing that courts should not afford fair use
protection to persons who merely place characters from familiar copyrighted
works into novel or eccentric settings).
The fact that, even as a McGuffin, the Routine is quite funny, also cannot
justify its use in the Play.

That humor is an achievement of the Routine’s

creators, not of the playwright who takes advantage of it without transforming
the Routine’s aesthetic. Moreover, the Play appropriates the Routine’s humor
not incidentally, but extensively by having the characters perform some dozen of
the original exchanges on the comic ambiguity of the words “who’s on first.” No
new dramatic purpose was served by so much copying. Cf. Campbell v. Acuff‐
Rose Music, Inc., 510 U.S. at 589 (concluding that copying of song for parodic
purpose was fair where it was not “excessive” in relation to that purpose as
secondary user took only what was necessary to evoke original).

The only

purpose served by the extent of defendants’ taking is identically comedic to that
of the original authors, that is, to have two performers expand on a singular joke
in order to generate increasing audience laughter. As this court has recognized,
there is “nothing transformative” about using an original work “in the manner it
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was made to be” used. On Davis v. Gap, Inc., 246 F.3d 152, 174 (2d Cir. 2001); see
Ringgold v. Black Entm’t Television, Inc., 126 F.3d 70, 79 (2d Cir. 1997)
(concluding that purpose factor favored copyright owner where defendant used
“work for precisely a central purpose for which it was created”). Defendants’
use of the Routine, not briefly as the basis for a dramatic lie, but extensively for
its original comedic effect, cannot be deemed transformative.
In sum, nothing in the 12(b)(6) record shows that the Play imbued the
Routine with any new expression, meaning, or message. Nor does any new
dramatic purpose justify defendants’ extensive copying of the Routine.
Accordingly, the district court erred both in finding defendants’ use of the
Routine transformative and in concluding, on that basis, that a fair use defense
was established as a matter of law.13

13

We note that even a correct finding of transformative use is not necessarily

determinative of the first statutory factor, much less of fair use. See Authors
Guild v. Google Inc., 804 F.3d at 218; Leval, Toward a Fair Use Standard, 103
Harv. L. Rev. at 1111 (recognizing that “existence of . . . transformative objective
does not . . . guarantee success in claiming fair use” because “transformative
justification must overcome factors favoring the copyright owner”).
34

(2)

Commercial Purpose

The first statutory factor specifically instructs courts to consider whether
copyrighted materials are used for a commercial purpose or for a nonprofit
educational purpose, the former tending “to weigh against a finding of fair use.”
Campbell v. Acuff‐Rose Music, Inc., 510 U.S. at 585 (internal quotation marks
omitted). There is no question here that defendants’ use of Who’s on First? in
Hand to God was for a commercial purpose. Nevertheless, the district court
discounted that fact upon finding the use “highly transformative.”

TCA

Television Corp. v. McCollum, 151 F. Supp. 3d at 434–35; see Campbell v. Acuff‐
Rose Music, Inc., 510 U.S. at 579 (recognizing that “the more transformative the
new work, the less will be the significance of other factors, like commercialism,
that may weigh against a finding of fair use”). Because we here conclude that
defendants’ use was not transformative, let alone “highly transformative,” we
conclude that the district court erred in discounting Hand to God’s commercial
character. See Campbell v. Acuff‐Rose Music, Inc., 510 U.S. at 579–81.14

This court has sometimes assigned little weight to the commercial nature of a
secondary use even absent a transformative purpose. See, e.g., Castle Rock

14
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This conclusion applies with particular force here where plaintiffs allege
that defendants not only used an unaltered and appreciable excerpt of the
Routine in a commercial play but also featured the Routine in the Play’s
advertising, conduct which reasonably qualifies as commercial exploitation
weighing strongly against fair use.

See id. at 585 (observing that use of

copyrighted work “to advertise a product, even in a parody, will be entitled to
less indulgence under the first factor of the fair use enquiry than the sale of a
parody for its own sake”); American Geophysical Union v. Texaco Inc., 60 F.3d
913, 922 (2d Cir. 1994) (stating that fair use claim will not be sustained when
secondary use can fairly be characterized as “commercial exploitation” (internal
quotation marks omitted)); Consumers Union of U.S., Inc. v. Gen. Signal Corp.,
724 F.2d 1044, 1049 (2d Cir. 1983) (observing that some infringement actions
involve copying of creative expression for “purpose of having that precise form

Entm’t, Inc. v. Carol Publ’g Grp., Inc., 150 F.3d 132, 142 (2d Cir. 1998). But
where, as here, defendants justify their use solely by reference to a
transformative purpose, commercialism cannot automatically be discounted
absent a finding of such purpose. See Blanch v. Koons, 467 F.3d at 254
(discounting commercial nature of secondary use only because new work was
substantially transformative).
36

of expression advance someone else’s commercial interests—for example, using
well‐known copyrighted lines to attract attention to an advertisement”). Indeed,
to the extent defendants excessively copied from the Routine even within the
Play, their advertising focus on the Routine’s comic exchanges raises particular
commercial exploitation concerns.
Thus, defendants’ commercial use of the Routine was not transformative.
Rather, it duplicated to a significant degree the comedic purpose of the original
work. As such, the first statutory factor, far from weighing in defendants’ favor,
weighs in favor of plaintiffs.
b.

Nature of Copyrighted Work

The second statutory factor, “the nature of the copyrighted work,” also
weighs in plaintiffs’ favor. As the Supreme Court has observed, certain “works
are closer to the core of intended copyright protection than others, with the
consequence that fair use is more difficult to establish when the former works are
copied.” Campbell v. Acuff‐Rose Music, Inc., 510 U.S. at 586. Like the district
court, we conclude that Who’s on First?, an original comedy sketch created for
public entertainment, lies at the heart of copyright’s intended protection. See id.
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(recognizing that creative expression created for public dissemination is at core
of “copyright’s protective purposes”); On Davis v. Gap, Inc., 246 F.3d at 175
(concluding that second factor favored plaintiff because copyrighted work was
“in the nature of an artistic creation”).

Thus, while the secondary user of

noncreative information can more readily claim fair use based on the law’s
recognition of “a greater need to disseminate factual works than works of fiction
or fantasy,” Harper & Row Publishers, Inc. v. Nation Enters., 471 U.S. at 563; see
Authors Guild v. Google, Inc., 804 F.3d at 220 & n.21 (explaining that factual
works “often present well justified fair uses” because “there is often occasion to
test the accuracy of, to rely on, or to repeat their factual propositions,” which
“may reasonably require quotation”), the secondary user of a creative work must
justify his use, usually by explaining the functional or creative rationale behind
its quotation, see Pierre N. Leval, Toward a Fair Use Standard, 103 Harv. L. Rev.
1105, 1113 (1990) (explaining that, in considering whether quotation is fair, courts
must consider utility of each challenged passage).
Defendants argue that their use was justified by the dramatic need to use
an instantly recognizable “cultural” touchstone in the relevant scene. Appellees’
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Br. 15. Defendants do not explain, however, why Jason’s lie had to pertain to a
cultural touchstone, as opposed to any obvious tall tale—e.g., inventing the
Internet, traveling to Mars, out‐swimming Michael Phelps. See generally Leval,
Toward a Fair Use Standard, 103 Harv. L. Rev. at 1111 (observing that court
considering fair use must determine not only if justification for copying exists,
but also “how powerful, or persuasive, is the justification”). But even assuming
defendants’ professed dramatic need, they do not explain why the cultural
touchstone had to be the Routine—or even a comedy sketch—as opposed to
some other readily recognizable exchange, including those already in the public
domain. Most troubling, even if defendants could justify their dramatic need to
use a small, identifiable segment of the Routine, that does not justify having their
characters perform, verbatim, some dozen variations on the Routine’s singular
joke.

As already noted, the purpose of such extensive use was to provoke

audience laughter in exactly the same way as the Routine’s creators had done.
In sum, because defendants’ use of the Routine cannot be deemed
transformative, and because the record is devoid of any persuasive justification
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for the extent of defendants’ use, the creative nature of the Routine weighs
strongly against a fair use defense.
c.

Amount and Substantiality of Use

The third statutory factor asks whether “‘the amount and substantiality of
the portion used in relation to the copyrighted work as a whole’ . . . are
reasonable in relation to the purpose of the copying.” Campbell v. Acuff‐Rose
Music, Inc., 510 U.S. at 586 (quoting 17 U.S.C. § 107(3)). In assessing this factor,
we consider not only “the quantity of the materials used” but also “their quality
and importance.” Id. at 587; see Harper & Row Publishers, Inc. v. Nation Enters.,
471 U.S. at 565 (stating that “fact that a substantial portion of the infringing work
was copied verbatim is evidence of the qualitative value of the copied material,
both to the originator and to the plagiarist who seeks to profit from marketing
someone else’s copyrighted expression”).
While acknowledging that the portion of the Routine used by defendants
was “instantly recognizable” and “more than merely the ‘introductory premise,’”
the district court decided—without explanation—that this factor tipped only
“slightly” in plaintiffs’ favor in light of defendants’ transformative use. TCA
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Television Corp. v. McCollum, 151 F. Supp. 3d at 434. We reject the district
court’s transformative use determination for reasons already explained. On de
novo review, we further conclude that the third statutory factor weighs strongly
in favor of plaintiffs.
While the portion of the Routine copied by defendants takes less than two
minutes to perform, it plainly reveals the singular joke underlying the entire
Routine: that words understood by one person as a question can be understood
by another as an answer. Moreover, defendants repeatedly exploit that joke
through a dozen variations. This manifests substantial copying. See Harper &
Row Publishers, Inc. v. Nation Enters., 471 U.S. at 548, 565–66 (concluding that
third factor favored plaintiffs where defendants copied approximately 300 words
verbatim in light of “expressive value of the excerpts”); Castle Rock Entm’t v.
Carol Publ’g Grp., Inc., 955 F. Supp. 260, 269 (S.D.N.Y. 1997) (citing Harper &
Row as support for proposition that copying even few words of challenged work
can constitute substantial taking if it amounts to taking heart of original work),
aff’d, 150 F.3d 132 (2d Cir. 1998).
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Even a substantial taking, however, can constitute fair use if justified. See
Authors Guild, Inc. v. HathiTrust, 755 F.3d 87, 98 (2d Cir. 2014) (acknowledging
that some purposes require copying entirety of copyrighted work); see also
Leval, Toward a Fair Use Standard, 103 Harv. L. Rev. at 1123 (explaining that,
under third factor, “an important inquiry is whether the selection and quantity of
the material taken are reasonable in relation to the purported justification”). But,
as already explained, defendants offer no persuasive justification for their
extensive use of the Routine. Cf. Authors Guild, Inc. v. HathiTrust, 755 F.3d at
98 (stating that “crux” of third factor inquiry is whether “no more was taken than
necessary” (internal quotation marks omitted)).
d.

Effect on Potential Market for Copyrighted Work

The final statutory factor considers “the effect of the use upon the potential
market for or value of the copyrighted work,” 17 U.S.C. § 107(4), focusing on
whether the secondary use usurps demand for the protected work by serving as
a market substitute, see Campbell v. Acuff‐Rose Music, Inc., 510 U.S. at 592
(stating that role of courts is to distinguish between “biting criticism that merely
suppresses demand and copyright infringement, which usurps it” (alterations
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and internal quotation marks omitted)). In weighing this factor, a court properly
looks to “not only the extent of market harm caused by the particular actions of
the alleged infringer, but also whether unrestricted and widespread conduct of
the sort engaged in by the defendant would result in a substantially adverse
impact on the potential market for the original.”

Id. at 590 (alteration and

internal quotation marks omitted).
The district court weighed this factor in defendants’ favor, concluding that
the Play’s use of the Routine could not reasonably be expected to usurp the
market for Abbott and Costello’s original performance. See TCA Television
Corp. v. McCollum, 151 F. Supp. 3d at 434–35. In so doing, however, the district
court disregarded the possibility of defendants’ use adversely affecting the
licensing market for the Routine. See id. at 434 (citing Cariou v. Prince, 714 F.3d
at 708 (stating that fourth factor “does not focus principally on the question of
damage to [a] derivative market”)).
While derivative markets are not the principal focus of the fourth inquiry,
that does not mean that they are irrelevant. See Campbell v. Acuff‐Rose Music,
Inc., 510 U.S. at 593 (recognizing that evidence of substantial harm to derivative
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market would weigh against fair use). A court considering fair use properly
identifies and weighs relevant harm to the derivative market for a copyrighted
work, which market includes uses that creators of original works might “license
others to develop.” Id. at 592; see American Geophysical Union v. Texaco Inc., 60
F.3d at 929 (“[T]he impact on potential licensing revenues is a proper subject for
consideration in assessing the fourth factor.”).
To be clear, in assessing harm posed to a licensing market, a court’s focus
is not on possible lost licensing fees from defendants’ challenged use.

See

American Geophysical Union v. Texaco Inc., 60 F.3d at 929 n.17 (explaining that
fourth factor would always favor copyright owner if courts focused on loss of
potential licensing fees from alleged infringer); see also Leval, Toward a Fair Use
Standard, 103 Harv. L. Rev. at 1124 (“By definition every fair use involves some
loss of royalty revenue because the secondary user has not paid royalties.”).
Rather, a court properly considers the challenged use’s “impact on potential
licensing revenues for traditional, reasonable, or likely to be developed markets.”
American Geophysical Union v. Texaco Inc., 60 F.3d at 930; accord Swatch Grp.
Mgmt. Servs. Ltd. v. Bloomberg L.P., 756 F.3d 73, 91 (2d Cir. 2014).
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Plaintiffs here alleged the existence of a traditional—and active—
derivative market for licensing the Routine.

See Am. Compl. ¶¶ 40, 81–83

(alleging that plaintiffs receive “regular” requests to license Who’s on First?,
which they frequently grant). Further, they alleged market harm. See id. at ¶ 83
(alleging that defendants’ unlicensed use of Who’s on First? negatively affected
commercial market for future licensing). Accepting these allegations as true at
this stage of the litigation, we conclude that this factor weighs in favor of
plaintiffs. See On Davis v. Gap, Inc., 246 F.3d at 175–76 (concluding that fourth
factor favored copyright owner where defendants’ taking caused both loss of
royalty revenue and “diminution of [owner’s] opportunity to license to others
who might regard [owner’s] design as preempted by [defendant’s] ad”).
In sum, on the 12(b)(6) record, all four statutory factors weigh in favor of
plaintiffs and against a defense of fair use.

Because, at this stage of the

proceeding, defendants have identified no other equitable factors as here
relevant to the fair use analysis, we conclude that the dismissal of plaintiffs’
amended complaint on the ground of fair use was error.

Nevertheless, for

reasons explained in the next section of the opinion, we conclude that dismissal
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was warranted because plaintiffs did not plausibly allege a valid copyright
interest in the Routine.
B.

Dismissal for Failure To Plead a Valid Copyright

Defendants argue that, even if we reject dismissal on the basis of a fair use
defense, we should affirm because plaintiffs fail plausibly to plead ownership of
a valid copyright in the Routine. See Feist Publ’ns, Inc. v. Rural Tel. Serv. Co.,
499 U.S. 340, 361 (1991) (identifying two elements of infringement: (1) ownership
of valid copyright and (2) copying original elements of work). Defendants assert
that Abbott and Costello’s Who’s on First? Routine fell into the public domain in
1968, when the initial copyright term for Tropics expired. Defendants concede
that UPC’s registration for that movie protected the Routine—first published
therein—from entering the public domain through the term of that copyright, see
Shoptalk, Ltd. v. Concorde‐New Horizons Corp., 168 F.3d 586, 592 (2d Cir. 1999),
but they assert that only Abbott and Costello, as the Routine’s authors, could
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renew the copyright in that work—as distinct from Tropics—which the team
failed to do.15
In disputing this challenge, plaintiffs argue that UPC had the right to
renew the copyright in the Routine because (1) Abbott and Costello assigned
ownership of their common law copyright in the Routine to UPC in either the
July or November Agreement, (2) the Routine as published in Tropics was a
“work for hire” owned by UPC, and (3) the Routine merged into Tropics so as to
support a single copyright. Plaintiffs maintain that, under any of these theories,
UPC’s renewal of the Tropics copyright also maintained copyright protection for
the Routine, so that they now hold a valid copyright in that work by virtue of
UPC’s transfer of its rights in the Routine in the Quitclaim.
We identify no merit in any of the theories relied on by plaintiffs to
support their copyright claim and, accordingly, we affirm dismissal of the

Because both parties seemingly concede that the Routine was protected from
entering the public domain through at least Tropics’s initial copyright term, we
need not determine whether Tropics’s publication automatically divested Abbott
and Costello of their common law copyright and injected it into the public
domain. See Roy Export Co. Establishment of Vaduz, Liechtenstein v. Columbia
Broad. Sys., Inc., 672 F.2d 1095, 1101–02 (2d Cir. 1982).
15

47

amended complaint for failure to plead a valid copyright.
1.

Copyright Assignment

In rejecting defendants’ copyright invalidity challenge, the district court
thought that “[t]he contract language, together with UPC’s subsequent
registration of the copyrights” for Tropics and The Naughty Nineties, might
admit a finding of “implied assignment of the initial copyright from Abbott and
Costello.”

TCA Television Corp. v. McCollum, 151 F. Supp. 3d at 429; see

Nimmer § 10.03[B][2], at 10‐56.2(6) (explaining that pre‐1978 assignment of
common law copyright could be effectuated orally or implied from conduct).
The conclusion is flawed in two respects. First, as detailed in this section, the
July and November Agreements clearly express the parties’ intent for Abbott and
Costello to license the use of, not to assign copyrights in, their existing comedy
routines for use in UPC movies in which the team appeared.

Second, and

requiring no further discussion in the face of clear contract language, UPC’s
registration (and renewal) of copyrights in its movies says nothing about what
Abbott and Costello intended to convey in the two agreements because UPC
would have taken such action to protect its independent movie rights in any
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event. See generally Faulkner v. Nat’l Geographic Soc’y, 220 F. Supp. 2d 237, 239
(S.D.N.Y. 2002) (noting that under 1909 Copyright Act, proprietor of collective
work had right to renew copyright in collective work itself).
Turning then to the agreements, we note at the outset that neither contract
has a choice of law provision. Thus, the controlling law would be the contract’s
“center of gravity,” which typically is the place of contracting or performance.
Lazard Freres & Co. v. Protective Life Ins. Co., 108 F.3d 1531, 1539 (2d Cir. 1997)
(internal quotation marks omitted). The July Agreement was executed in New
York with expected performance in California. The November Agreement was
also to be performed in California and may have been executed there, where
UPC was located and Abbott and Costello were then completing Tropics. Any
uncertainty on the latter point is irrelevant, however, because New York and
California law both instruct that contracts must be interpreted according to the
mutual intent of the parties at the time the contract was formed. See Welsbach
Elec. Corp. v. MasTec N. Am., Inc., 7 N.Y.3d 624, 629, 825 N.Y.S.2d 692, 695
(2006); AIU Ins. Co. v. Superior Court, 51 Cal. 3d 807, 821, 799 P.2d 1253, 1264
(1990). Both states recognize that the best evidence of the parties’ intent is the
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language used in their contract. See Brad H. v. City of New York, 17 N.Y.3d 180,
185, 928 N.Y.S.2d 221, 224 (2011); AIU Ins. Co. v. Superior Court, 51 Cal. 3d at
822, 799 P.2d at 1264. Thus, where contract language is clear and unambiguous,
courts will enforce an agreement according to its terms, without looking outside
the four corners of the document. See Brad H. v. City of New York, 17 N.Y.3d at
185, 928 N.Y.S.2d at 224; AIU Ins. Co. v. Superior Court, 51 Cal. 3d at 822, 799
P.2d at 1264.
The July Agreement employing Abbott and Costello for “one feature
photoplay,” J.A. 165, states that the team would furnish UPC with “routines
heretofore used and now owned by Artists for use by the Producer in the
photoplay in which they appear hereunder and for which the Producer shall
have the exclusive motion picture rights,” id. at 169 (emphases added). The
longer‐term November Agreement similarly states that the team would furnish
UPC with all “routines heretofore used by the Artists either on the radio or
otherwise and now owned by the Artists,” and that UPC would “have the right
to use said material and routines to such extent as the Producer may desire in
connection with any photoplay in which the Artists render their services
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hereunder.” Id. at 129 (emphases added). As the highlighted language in each
agreement makes plain, Abbott and Costello furnished UPC with their routines
for a limited purpose: use in any movies in which the team appeared under the
respective agreements.16

This is unmistakably the language of an exclusive,

limited‐use license, not the assignment of copyright.

See Compendium of

Copyright Office Practices § 12.2.1 (1973) (stating that license is “exclusive or
non‐exclusive grant of permission to use a copyrighted work for certain
purposes”).
A clause in the July Agreement granting UPC “all rights of every kind and
character whatsoever in and to the same . . . perpetually” warrants no different
conclusion. J.A. 169. This language appears in the same sentence as that quoted
in the preceding paragraph and, thus, “all rights . . . in and to the same” can only
be understood to reference UPC’s motion picture rights, not the team’s common

Plaintiffs acknowledged as much in the district court when they argued that
the agreements’ language “represented a clear grant of rights to UPC in all
previous acts and routines created by Abbott and Costello . . . if used in any
motion pictures produced by UPC in which Abbott & Costello provided their
services.” Pls.’ Mem. Opp. Mot. Dismiss at 7, TCA Television Corp. v.
McCollum, No. 15‐cv‐4325 (GBD), ECF No. 61 (emphasis added).
16
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law copyright in its routines.17 Indeed, in the November Agreement, wherein the
team grants UPC the right to photograph and reproduce their “acts,” the
“perpetual” right “to use the same” is expressly granted “only in connection
with the photoplays in which the Artists appear hereunder and in connection
with the advertising and exploitation thereof.”

Id. at 127.

The November

Agreement states that “the Producer shall not have the right to use the Artists’
names or likenesses or reproductions of their voices in radio broadcasts (except
as hereinafter expressly permitted) independent of . . . motion picture
productions or in commercial tie‐ups.” Id. at 128.
Other language in the November Agreement further confirms that Abbott
and Costello granted UPC only a license to use their routines. The team therein
agreed “that they w[ould] not use or license, authorize or permit the use of any
of the material and/or routines” furnished to UPC under the agreement “in
connection with motion pictures for any person, firm or corporation other than
the Producer, at any time prior to the termination of the employment of the

17

See supra p. 7 (quoting relevant sentence in July Agreement in full).
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Artists under this agreement or one year after the general release of the
photoplay in which used, whichever is later.” Id. at 129. The fact that the
Agreement limits Abbott and Costello’s ability to use or license specified
material (i.e., material created before the agreements) only “in connection with
motion pictures,” and only for a limited time, plainly indicates the parties’
understanding that the team retained ownership of the copyright in their pre‐
agreement material and granted UPC only a license. See P.C. Films Corp. v.
MGM/UA Home Video Inc., 138 F.3d 453, 456 (2d Cir. 1998) (explaining that
under 1909 Copyright Act, “transfer of anything less than the totality of rights
commanded by copyright was automatically a license rather than an assignment
[of] the copyright”).
Thus, the language of the July and November Agreements, by itself,
clearly belies plaintiffs’ claim that Abbott and Costello therein conveyed their
common law copyright in the Routine to UPC. That conclusion is reinforced by
the very Quitclaim on which plaintiffs’ claimed ownership of the Who’s on First?
copyright depends. To secure the Quitclaim of UPC’s interests in the Routine
(then held by its successor, Universal), plaintiffs’ predecessors‐in‐interest therein

53

represented that they owned the copyright in the Routine. In short, the parties to
the Quitclaim understood Abbott and Costello not to have transferred, but to
have retained, ownership of the Routine’s copyright.
Accordingly, plaintiffs cannot state a plausible infringement claim based
on a 1940 transfer of copyright ownership from Abbott and Costello to UPC in
either the July or November Agreement. The record does not support such
assignment.18
2.

Work Made for Hire

Plaintiffs maintain that, even if the July and November Agreements cannot
be construed to have assigned copyrights, they are work‐for‐hire agreements.
They argue that UPC, “[a]s the author under a work‐for‐hire agreement of the
films . . . , properly registered its copyright in these two films with the Copyright
Office, and thereafter timely renewed their copyright registrations.” Appellants’

Because the agreements cannot be construed to effect an assignment of the
Routine’s copyright to UPC, we need not decide whether they further conveyed
the Routine’s renewal rights. See Corcovado Music Corp. v. Hollis Music, Inc.,
981 F.2d 679, 684 (2d Cir. 1993) (recognizing strong presumption against
conveyance of renewal rights).
18
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Br. 9; see Estate of Burne Hogarth v. Edgar Rice Burroughs, Inc., 342 F.3d 149,
156–57 (2d Cir. 2003) (explaining that, under 1909 Copyright Act, employer was
legal author and, therefore, had renewal rights).
The argument is defeated by plaintiffs’ own allegation—which we must
accept as true—that the Routine was first performed in March 1938, more than
two years before Abbott and Costello entered into the July and November
Agreements with UPC. See Am. Compl. ¶ 32. Insofar as Abbott and Costello
had already performed Who’s on First? in 1938, they plainly did not create the
Routine at UPC’s “instance and expense” in 1940, as would be required for it to
be a work‐for‐hire. Playboy Enters., Inc. v. Dumas, 53 F.3d 549, 554 (2d Cir. 1995)
(stating that work is considered “for hire” when made at hiring party’s instance
and expense, i.e., “when the motivating factor in producing the work was the
employer who induced the creation” (internal quotation marks omitted)); see
also Urantia Found. v. Maaherra, 114 F.3d 955, 961 (9th Cir. 1997) (“An
employment (or commissioning) relationship at the time the work is created is a
condition for claiming renewal as the proprietor of a work made for hire.”
(internal quotation marks omitted)).
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Plaintiffs

seek

to

avoid

this

conclusion

by

noting

defendants’

(1) concession—at least for purposes of their motion to dismiss—that new
material was added to the Routine for Tropics, see TCA Television Corp. v.
McCollum, 151 F. Supp. 3d at 431; and (2) failure to establish “the contents,
language or scope of protectable expression of the 1938 radio broadcast,”
Appellants’ Reply Br. 22. We are not persuaded.
On review of a motion to dismiss, courts must draw all reasonable
inferences in plaintiffs’ favor.

Even applying that principle here, it is not

plausible to infer that the Routine, as performed in 1938, did not already contain
the initial series of exchanges about a person named “Who” playing first base for
the simple reason that there is no Routine without at least that part. Further,
because that is the part of the Routine appropriated in Hand to God, plaintiffs
must plausibly allege a valid copyright in that material, regardless of later
additions. Thus, to the extent plaintiffs’ copyright claim rests on a theory of
work‐for‐hire, it was their burden to plead facts showing that the appropriated
parts of the Routine had not existed in the 1938 iteration of Who’s on First?, but
were first created for Tropics so as to be covered by the copyright and copyright
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renewal of that movie. See Feist Publ’ns, Inc. v. Rural Tel. Serv. Co., 499 U.S. at
361 (stating that to establish infringement claim, plaintiff must demonstrate,
among other things, ownership of valid copyright).
3.

Merger of Routine in Motion Pictures

Finally, plaintiffs argue that even if their copyright ownership claim
cannot rest on either an assignment or work‐for‐hire theory, it is plausible
because “so much of the Routine as was used in the Movies ‘merged’ with the
Movies to become a ‘unitary whole.’” See Appellants’ Reply Br. 28. Thus, the
Routine was not separately registerable; rather it was protected by UPC’s
statutory registration and its renewal of the copyrights for movies using the
Routine.
This argument also fails because, as this court recently observed, “authors
of freestanding works that are incorporated into a film . . . may copyright these
‘separate and independent works.’” 16 Casa Duse, LLC v. Merkin, 791 F.3d 247,
259 (2d Cir. 2015) (emphasis added) (quoting 17 U.S.C. § 101); see id. at 257
(noting that separate copyrights may be necessary where motion picture
incorporates “separate, freestanding pieces that independently constitute ‘works
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of authorship’”). Who’s on First? was such a freestanding work within Tropics.
As already noted, plaintiffs acknowledged in the amended complaint that the
Routine (1) was prepared and existed on its own for some years before it was
performed in Tropics, see Am. Compl. ¶ 32; and (2) was performed
independently from the films “thousands of times” on the radio and elsewhere,
see id. at ¶¶ 34–35; see also J.A. 129 (stating in November Agreement that
“Artists reserve the right to use on the radio and in personal appearances” all
preexisting routines). The Quitclaim representation that plaintiffs’ predecessors‐
in‐interest still owned the Routine’s copyright in 1984 is also at odds with the
argument that the Routine had so merged with Tropics as to admit a single
copyright owned by UPC.
Neither Garcia v. Google, Inc., 786 F.3d 733 (9th Cir. 2015) (en banc), nor
Richlin v. Metro‐Goldwyn‐Mayer Pictures, Inc., 531 F.3d 962 (9th Cir. 2008),
relied on by plaintiffs, is to the contrary. In Garcia, the Ninth Circuit reversed a
panel decision holding that an actor’s five‐second contribution to a movie was
sufficiently creative to entitle her to register a copyright in her performance. The
en banc court explained that “[t]reating every acting performance as an
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independent work” would be a “logistical and financial nightmare.” Garcia v.
Google, Inc., 786 F.3d at 743. This case is not analogous. While the screen actor’s
performance there was so “integrated into” the filmed work as to be “inseparable
from” it, see 16 Casa Duse, LLC v. Merkin, 791 F.3d at 254, Who’s on First? is a
freestanding comedy routine performed by Abbott and Costello not only years
before the first frame of Tropics was ever filmed but also for many years
thereafter. Thus, the concerns at issue in Garcia are not present here.
As for Richlin, the Ninth Circuit did not there hold, as plaintiffs contend,
that an author is “not entitled to an independent copyright by reason of inclusion
of his [story] treatment’s material in [a] motion picture.” Appellants’ Reply Br.
27–28 (emphasis in original). Rather, the court there assumed that plaintiffs’
story treatment was independently copyrightable when it held that plaintiffs had
“failed to secure a federal copyright for it.” Richlin v. Metro‐Goldwyn‐Mayer
Pictures, Inc., 531 F.3d at 976. Thus, the court acknowledged that “publication of
a motion picture with notice secures federal statutory copyright protection for all
of its component parts,” but observed “that does not mean that the component
parts necessarily each secure an independent federal statutory copyright.” Id. at
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975–76. The movie’s publication protected so much of the treatment as was
disclosed therein, but it “did not constitute publication of the Treatment ‘as
such’—i.e., as a work standing alone.” Id. at 973.
This reasoning undermines rather than supports plaintiffs’ merger theory.
The plaintiffs in Richlin “clearly intended” that the treatment “be merged into
inseparable or interdependent parts of a unitary whole.” Id. at 967. That is not
this case. As already explained, the Routine was created and performed by
Abbott and Costello well before Tropics was filmed, and the team continued to
perform it for years after. Indeed, the Agreements’ licensing of the Routine’s
performance in Tropics and The Naughty Nineties contemplated such
independent performances.

In these circumstances, we conclude that the

Routine did not merge into UPC’s films so as to avoid the need for its creators to
renew the copyright. See 16 Casa Duse, LLC v. Merkin, 791 F.3d at 259.
In sum, because plaintiffs fail plausibly to allege that (1) Abbott and
Costello assigned their common law copyright in Who’s on First? to UPC; (2) the
Routine, as appropriated by defendants in Hand to God, was first created for
UPC as a work‐for‐hire; or (3) the Routine so merged with the UPC movies in
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which it was performed as to become a unitary whole, we conclude that
plaintiffs did not plead their possession of a valid copyright in the Routine, as
required to pursue their infringement claim.
Accordingly, even though the district court erred in dismissing plaintiffs’
amended complaint based on defendants’ fair use of the appropriated material,
we affirm dismissal based on plaintiffs’ failure plausibly to allege a valid
copyright.
III.

Conclusion
To summarize, we conclude as follows:
1.

Dismissal was not supported by fair use because all four relevant

factors weigh in plaintiffs’ favor:
a.

Defendants’ verbatim use of over a minute of Who’s on First?

in their commercial production, Hand to God, was not transformative because
defendants neither used so much of the Routine for a different purpose nor
imbued the original with a different message, meaning, or expression;
b.

Defendants failed persuasively to justify their use of the

Routine, as a secondary user who appropriates a creative work without
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alteration must do;
c.

Defendants’ use of some dozen of the Routine’s variations of

“who’s on first” was excessive in relation to any dramatic purpose; and
d.

Plaintiffs allege an active secondary market for the work,

which was not considered by the district court.
2.

Dismissal is warranted by plaintiffs’ failure plausibly to plead

ownership of a valid copyright. Their efforts to do so on theories of assignment,
work‐for‐hire, and merger all fail as a matter of law.
Accordingly, the judgment of dismissal is AFFIRMED.
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ALVIN K. HELLERSTEIN, U.S.D.J.:
Plaintiff Matthew Lombardo is the author of Who 's Holiday! (the "Play"), a
comedic play that makes use of the characters, plot, and setting of the Dr. Seuss book, How the
Grinch Stole Christmas! ("Grinch"), to make fun of it and to criticize its qualities, i.e., to parody
it. Plaintiffs Lombardo and Who's Holiday LLC seek a declaration that the Play is fair use and
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granted. The Play constitutes fair use and therefore does not infringe defendant's copyright in
Grinch or related trademarks. Defendant's counterclaims are dismissed.
BACKGROUND
I.

The Original Work: How The Grinch Stole Christmas!

Grinch, originally published in 1957, is a well-known children's book written by
the author known as Dr. Seuss. First Amended Compl. ("FAC")

7. Defendant owns a
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copyright in Grinch, and alleges ownership of trademarks in (i) the characters of the Grinch and
Cindy-Lou Who; (ii) the stylized hand-lettering used consistently throughout Dr. Seuss books;
and (iii) certain drawn images of Cindy-Lou Who. FAC ,-i 8; Counterclaims ,-i 20.
Grinch tells the story of the Grinch, a green creature that lives in a cave on Mount
Crumpit above the town of Who-Ville, home of the merry and cheerful Whos, who positively
love Christmas. The Grinch, who despises Christmas, decides to ruin Christmas for Who-Ville
by disguising himself as Santa Claus and stealing all of Who-Ville's Christmas trees and
presents. While executing his plan, the Grinch encounters Cindy-Lou Who, an adorable twoyear old girl. When Cindy-Lou asks the Grinch why he is taking her family's tree, the Grinch
lies to Cindy-Lou, telling her that he needs to repair a light on the tree but will return it soon.
Cindy-Lou believes the Grinch and returns to bed. The next day, the Grinch listens from Mount
Crumpit for the sound of crying Whos, but instead hears the sounds of merry singing. The
Grinch, upon learning that the Whos could remain joyous during Christmas even without
presents or Christmas trees, realizes that Christmas means more than presents. The Grinch, his
heart having "grown three sizes that day," returns to Who-Ville with all of the presents and joins
the Whos for a scrumptious feast, featuring a dish called roast beast. See generally, Greenberger
Deel. Ex. 2.

II.

The Allegedly Infringing Work: Who's Holiday

Plaintiff Lombardo is the author of the play, Who's Holiday. Lombardo formed
plaintiff Who's Holiday LLC to produce the Play. Who's Holiday is a one-actress 75-minute
comedic play featuring a rather down-and-out 45 year-old version of Cindy-Lou Who. The Play
takes place at Cindy-Lou's 1970s era trailer in the hills of Mount Crumpit. Cindy-Lou speaks to
the audience only in rhyming couplets that are clearly intended to evoke the work of Dr. Seuss.
While waiting for guests to arrive for her Christmas party, Cindy-Lou tells the audience the story
2
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of her life, beginning with her first encounter with the Grinch at the age of two. Throughout the
Play, as she shares her history, Cindy-Lou drinks hard alcohol, abuses prescription pills, and
smokes a substance she identifies as "Who Hash," which she describes as just "like a
prescription" which keeps her in check to avoid a "conniption." She engages in this selfmedication following her realization that none of the guests she invited to her party is likely to
attend, as they keep calling throughout the Play to cancel.
As Cindy-Lou recounts her initial encounter with the Grinch and his subsequent
change of heart, paralleling the plot of the original Grinch, she incorporates age-inappropriate
language and details that do not appear in the original work. ("I watched for a while as he was
stealin' our shit I Then I cooed by mistake and he saw me. That twit."); ("How would I know he
was evil or crass? I He gave me some water. Then patted my ass."). After recounting the plot of
the original Grinch, Cindy-Lou goes on to tell the audience - using rhymes involving bawdy,
ribald innuendo - that she became friends with the Grinch during her school-age years, and that
she engaged in sexual intercourse with the Grinch upon turning eighteen. Cindy-Lou refers to
the size of the Grinch's genitalia growing "three sizes that day." After learning that she is
pregnant, Cindy-Lou informs the Grinch, who asks her to marry him. Over her parents'
protestation ("When I told my parents they weren't pleased in the least I I mean, who wants their
baby girl deflowered by a beast."), Cindy-Lou marries the Grinch, moves into his cave at the top
of Mount Crumpit, and gives birth to their child ("With the fur and the paws it looked just like its
Daddy I With no who dilly attached, I named the kid Patti.").
As the years go by, Cindy-Lou and the Grinch's relationship begins to sour as
they struggle with issues such as unemployment, access to health care, lack of heat, and hunger.
One day, Cindy-Lou discovers that the family dog Max has frozen to death, and she decides to

3
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cook his carcass in order to feed her family. When the Grinch discovers what his dinner is made
of, he attempts to physically abuse Cindy-Lou. During the ensuing scuffle, the Grinch falls off
the edge of a cliff and dies. Following the Grinch's death, Cindy-Lou is arrested, convicted and
incarcerated, and her daughter is put into foster care. After describing how her time in prison
ultimately made her stronger and wiser, Cindy-Lou eventually finds out that all of her guests
have declined to attend her party and begins to cry. It then dawns on her that she can celebrate
Christmas with the audience instead. After singing a few Christmas songs, the door bells rings.
Cindy-Lou expects it to be a local prankster, but it turns out to be her daughter, Patti. See

generally, FAC Ex. I.

III.

Procedural History

In July 2016, defendant sent plaintiffs and related entities numerous cease-anddesist letters requesting that plaintiffs refrain from any conduct that infringed defendant's
intellectual property. After receipt of these letters, plaintiffs elected not to move forward with
their planned production of the Play, and instead filed this lawsuit. In addition to seeking a
declaration that the Play constitutes fair use, plaintiffs also filed several tort claims seeking
recovery of funds lost as a result of the cancelled production. In an earlier opinion, I granted
defendant's motion to dismiss plaintiffs tort claims. See Lombardo v. Dr. Seuss Enterprises,
L.P., 2017 WL 1378413 (S.D.N.Y. Apr. 7, 2017). In response to plaintiffs' first amended

complaint, defendant filed counterclaims alleging copyright and trademark infringement. Over
defendant's objection that discovery was necessary before the fair use issue could be resolved, I
invited plaintiffs to file a motion for judgment on the pleadings pursuant to Rule 12(c) to test the
issue. See Scheduling Order, Dkt. No. 40 (June 7, 2017).

4
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DISCUSSION

I.

The Question of Whether the Play Constitutes Fair Use Is Properly
Resolved on a Rule 12(c) Motion

The parties dispute whether the question of fair use can be resolved on a motion
for judgment on the pleadings. Plaintiffs argue that discovery is unnecessary because the only
task for the Court is to conduct a side-by-side comparison of the Play and Grinch and apply the
law of fair use. Defendant counters that the following discovery is necessary to resolve the fair
use question: (i) all versions of the Play's website and potential advertisements (as opposed to
just those attached as exhibits to plaintiffs' pleadings); (ii) all drafts of the Play itself; (iii) all set
and costume designs; and (iv) deposition testimony from the Play's author, director, set designer
and costume designer.
No such discovery is necessary in this case. Numerous courts in this district have
resolved the issue of fair use on a motion for judgment on the pleadings by conducting a side-byside comparison of the works at issue. In Arrow Prods., LTD. v. Weinstein Co. LLC, 44 F. Supp.
3d 359 (S.D.N.Y. 2014), for example, the court held that "discovery would not provide any
additional relevant information in this inquiry" because "[a]ll that is necessary for the court to
make a determination as to fair use are the two films at issue." 44 F. Supp. 3d at 368. Similarly,
in Adjmi v. DLT Entm 't Ltd, 97 F. Supp. 3d 512 (S.D.N.Y. 2015), which concerned a play that
parodied the television show Three's Company, the court addressed fair use on a motion for
judgment on the pleadings, reasoning that "[ c]ourts in this Circuit have resolved motions to
dismiss on fair use grounds in this way: comparing the original work to an alleged parody, in
light of applicable law." 97 F. Supp. 3d at 527; see also Effie Film, LLC v. Murphy, 932 F. Supp.
2d 538 (S.D.N.Y. 2013) (resolving copyright infringement claim on motion for judgment on the
pleadings by comparing screenplays side-by-side); Swatch Grp. Mgmt. Servs. Ltd v. Bloomberg

5
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L.P., 756 F.3d 73, 86 (2d Cir. 2014) (affirming district court's pre-discovery fair use ruling and
noting that the "discovery [plaintiff] seeks would not alter our analysis").
Even in cases where fair use is addressed on a motion for summary judgment,
following discovery, courts often resolve the issue of fair use by comparing the two works at
issue. In Cariou v. Prince, 714 F.3d 694 (2d Cir. 2013), for example, the Second Circuit chose
to disregard the alleged infringer's deposition testimony, and instead endorsed the Seventh
Circuit's approach of resolving fair use by "looking at the artworks and the photographs side-byside." 714 F.3d at 707; see Brownmark Films, LLC v. Comedy Partners, 682 F.3d 687, 690 (7th
Cir. 2012) ("[T]he only two pieces of evidence needed to decide the question of fair use in this
case are the original version of WWITB and the episode at issue."). The Second Circuit adopted
this approach because"[ w]hat is critical is how the work in question appears to the reasonable
observer, not simply what an artist might say about a particular piece or body of work." Cariou,
714 F.3d at 707.
Thus, although discovery might yield additional information about plaintiffs'
intent, such information is unnecessary to resolve the fair use issue; all that is needed is the
parties' pleadings, copies of Grinch and the Play, and the relevant case law. Defendant objects
that plaintiffs have cherry-picked documents (such as promotional materials) that refer to the
Play as a parody, and attached those documents to their complaint. I have not relied on such
documents. The "threshold question when fair use is raised in defense of parody is whether a
parodic character may reasonably be perceived," not whether the author of the secondary work
labels it as such. Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569, 582 (1994).
To prevail on a Rule 12(c) motion in this context, plaintiffs' must "establish that
there can be no set of facts to support an action for copyright infringement" brought against
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them. Adjmi, 97 F. Supp. 3d at 526-27. In this sense, "[b]ecause this is an action for a
declaratory judgment of nan-infringement, [plaintiffs'] burden on this motion is turned on its
head." In deciding this motion, all pleadings - including defendant's counterclaims - are taken
to be true, subject to the same plausibility standard that applies on a Rule 12(b)(6) motion. See
Effie Film, LLC, 932 F. Supp. 2d at 552 ("In deciding a Fed. R. Civ. P. 12(c) motion the court
applies the same standard as it would in deciding a Rule 12(b) motion-a plaintiff must plead
sufficient facts to state a claim for relief that is plausible on its face.").

II.

Fair Use

"The ultimate goal of copyright is to expand public knowledge and understanding,
which copyright seeks to achieve by giving potential creators exclusive control over copying of
their works, thus giving them a financial incentive to create informative, intellectually enriching
works for public consumption." Authors Guild v. Google, Inc., 804 F.3d 202, 212 (2d Cir.
2015). "For nearly three hundred years, since shortly after the birth of copyright in England in
1710, courts have recognized that, in certain circumstances, giving authors absolute control over
all copying from their works would tend in some circumstances to limit, rather than expand,
public knowledge." Id "Courts thus developed the doctrine, eventually named fair use, which
permits unauthorized copying in some circumstances, so as to further 'copyright's very purpose,
'[t]o promote the Progress of Science and useful Arts."" Id (quoting Campbell, 510 U.S. at
575) (quoting U.S. Const., Art. I,§ 8, cl. 8).
The fair use doctrine is codified in the Copyright Act of 1976. See 17 U.S.C. §
107. "That codification does not so much define 'fair use' as provide a non-exhaustive list of
factors to guide courts' fair use determinations." TCA Television Corp. v. McCollum, 839 F.3d
168, 178 (2d Cir. 2016). The preamble to Section 107 provides that "the fair use of a
copyrighted work ... for purposes such as criticism, comment, news reporting, teaching
7
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(including multiple copies for classroom use), scholarship, or research is not an infringement of
copyright." I 7 U.S.C. § I 07. ''When the copied work is being used for one of the purposes
identified in the preamble, there is a strong presumption in favor of fair use[.]" Fox News

Network, LLC v. TVEyes, Inc., 43 F. Supp. 3d 379, 389 (S.D.N.Y. 2014) (citing NXIVM Corp. v.
Ross Institute, 364 F.3d 471, 477 (2d Cir. 2004)).
Although fair use requires a "case-by-case analysis," Campbell, 510 U.S. at 577,
and "is an open-ended and context-sensitive inquiry," Blanch v. Koons, 467 F.3d 244, 251 (2d
Cir. 2006), most courts approach the issue by applying the four nonexclusive factors set out in
the Copyright Act itself: "( 1) the purpose and character of the use, including whether such use is
of a commercial nature or is for nonprofit educational purposes; (2) the nature of the copyrighted
work; (3) the amount and substantiality of the portion used in relation to the copyrighted work as
a whole; and (4) the effect of the use upon the potential market for or value of the copyrighted
work." 17 U.S.C. § 107. These four factors are not to be "treated in isolation, one from
another." Campbell, 510 U.S. at 578. Instead, "[a]ll are to be explored, and the results weighed
together, in light of the purposes of copyright." Id. "A proponent of the fair use doctrine need
not establish that each factor weighs in its favor to prevail." TVEyes, 43 F. Supp. 3d at 389.

a. First Fair Use Factor: Purpose and Character of the Use
"The first factor, which addresses the manner in which the copied work is used, is
the 'heart of the fair use inquiry."' N. Jersey Media Grp. Inc. v. Pirro, 74 F. Supp. 3d 605, 614
(S.D.N.Y. 2015) (quoting Blanch, 467 F.3d at 251). "The central question is 'whether and to
what extent the new work is 'transformative,"" Estate ofSmith v. Cash Money Records, Inc.,
2017 WL 2333770, at *7 (S.D.N.Y. May 30, 2017) (quoting Campbell, 510 U.S. at 579), for the
"goal of copyright ... is generally furthered by the creation oftransformative works." Campbell,
510 U.S. at 579. To resolve whether a work is transformative, Campbell instructs courts to
8
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consider "whether the new work merely supersedes the objects of the original creation, or instead
adds something new, with a further purpose or different character, altering the first with new
expression, meaning, or message." Id
I begin my analysis of the first fair use factor by considering whether the Play is a
parody of Grinch, for parody "'has an obvious claim to transformative value,' and thus deciding
that the new work is a parody necessarily entails finding that the new work is transformative."

Abilene Music, Inc. v. Sony Music Entm 't, Inc., 320 F. Supp. 2d 84, 89 (S.D.N.Y. 2003) (quoting
Campbell, 510 U.S. at 579); see also MasterCard Int'! Inc. v. Nader 2000 Primary Comm., Inc.,
2004 WL 434404, at *12 (S.D.N.Y. Mar. 8, 2004) ("One such transformative use that is typically
found to be fair use is a parody."); Adjmi, 97 F. Supp. 3d at 534 (finding fair use and describing
secondary work as a "transformative parody" of original work). Treating parodies as
transformative works is logical, for if defendant could control who was permitted to parody the

Grinch and in what manner, the purpose of copyright law would be stifled, not promoted.
For the reasons discussed below, I hold that the Play is a parody of Grinch, and
thus transformative.
i. Parody

"One type of protected creativity is parody, a recognized category of criticism or
comment authorized by Section 107." Adjmi, 97 F. Supp. 3d at 530. "Where the [alleged
infringer's] use is for the purposes of 'criticism, comment ... scholarship, or research,' 17 U.S.C.
§ 107," the first factor "will normally tilt in the [alleged infringer's] favor." NXIVM Corp. v.

Ross Inst., 364 F.3d 471, 477 (2d Cir. 2004); see also Wright v. Warner Books, Inc., 953 F.2d
731, 736 (2d Cir. 1991) ("[T]here is a strong presumption that factor one favors the [alleged
infringer] if the allegedly infringing work fits the description of uses described in section 107. ").
This does not end the inquiry, however, for the Supreme Court has rejected the notion that "any
9
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parodic use is presumptively fair." Campbell, 510 U.S. at 581. "Accordingly, parody, like any
other use, has to work its way through the relevant factors, and be judged case by case, in light of
the ends of the copyright law." Id That said, "once a work is determined to be a parody, the
second, third, and fourth factors are unlikely to militate against a finding of fair use." Abilene
Music, 320 F. Supp. 2d at 89.
"The threshold question when fair use is raised in defense of parody is whether a
parodic character may reasonably be perceived." Campbell, 510 U.S. at 582. Adopting
dictionary definitions, the Supreme Court has referred to parody as a "literary or artistic work
that imitates the characteristic style of an author or a work for comic effect or ridicule," or a
"composition in prose or verse in which the characteristic turns of thought and phrase in an
author or class of authors are imitated in such a way as to make them appear ridiculous." Id at
5 80. The "heart of any parodist's claim to quote from existing material, is the use of some
elements of a prior author's composition to create a new one that, at least in part, comments on
that author's works." Id Thus, "the copied work must be, at least in part, an object of the
parody, otherwise there would be no need to conjure up the original work." Rogers v. Koons,
960 F.2d 301, 310 (2d Cir. 1992). "If, on the contrary, the commentary has no critical bearing on
the substance or style of the original composition, which the alleged infringer merely uses to get
attention or to avoid the drudgery in working up something fresh, the claim to fairness in
borrowing from another's work diminishes accordingly (if it does not vanish), and other factors,
like the extent of its commerciality, loom larger. Campbell, 580 U.S. at 580.
The key question I must therefore resolve, is whether the Play comments on
Grinch by imitating and ridiculing its characteristic style for comic effect, or, as defendant
contends, merely exploits the characters, style and themes of Grinch in order "to avoid the

10
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drudgery in working up something fresh." Id. Defendant argues that the Play "does not poke
fun of the Seussian rhyming style," but instead usurps that style in order to sell a commercial
work. Nor, according to defendant, does the Play comment on or ridicule the characters and
themes of Grinch; it merely "uses Grinch, Cindy-Lou, the Grinch character, and the dog Max as
building blocks for a sequential work, featuring those same characters in the Suess-created
settings of Mount Crumpit and Who-Ville."
Defendant's assessment misses the mark. The Play recontextualizes Grinch 's
easily-recognizable plot and rhyming style by placing Cindy-Lou Who - a symbol of childhood
innocence and naivete - in outlandish, profanity-laden, adult-themed scenarios involving topics
such as poverty, teen-age pregnancy, drug and alcohol abuse, prison culture, and murder. In so
doing, the Play subverts the expectations of the Seussian genre, and lampoons the Grinch by
making Cindy-Lou's naivete, Who-Ville's endlessly-smiling, problem-free citizens, and Dr.
Seuss' rhyming innocence, all appear ridiculous.
In Grinch, Cindy-Lou's childhood innocence serves as a counterpoint to the
Grinch's deceitful nature and his disdain for joy and happiness. Cindy-Lou is a "small Who"
who was "not more than two," and made a "small sound like the coo of a dove." She asks the
Grinch, "Santy Claus, why, why are you taking our Christmas tree? WHY?" The Grinch tells
her that he is taking the tree to his workshop to repair a broken light, and Cindy-Lou believes his
lie. In the Play, by contrast, Cindy-Lou is depicted as a grown woman. She lives alone in a
poorly maintained trailer, struggles with alcohol and substance abuse, and uses profanity freely
(as long as it still rhymes). She mothered a child with the Grinch, knocked the Grinch off a cliff
after he tried to attack her, and served time in prison as a result. At one point, Cindy-Lou
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suggests to the audience that she used to put razor blades in apples on Halloween to keep the
children of Who-Ville away from her house.
The Play's version of Who-Ville likewise pokes fun of Grinch's utopic depiction
of Who-Ville. In Grinch, Who-Ville is filled with cheery citizens who love Christmas, have
grand communal feasts, dream "sweet dreams without a care.," and sing joyous songs together as
they "stand hand-in-hand." No problems trouble the residents, who have been blessed with an
indomitably optimistic spirit that not even the Grinch can defeat. In the Play, by contrast, WhoVille is plagued by problems and real-world challenges. The Grinch struggles with
unemployment. Who-Ville's criminal justice system metes out a harsh punishment upon CindyLou following the Grinch's death, from what appears to be lawful self-defense, and Cindy-Lou's
child is placed into foster care. In the Play, Who-Ville is no longer a place where people can
overcome adversity by smiling and singing together. Who-Ville is now a place where young
women are impregnated by green beasts, families struggle to put food on the table, paparazzi run
rabid, and citizens get high on "Who Hash" to escape problems of daily life.
In creating these juxtapositions, the Play, rather than trading on the character of
Cindy-Lou Who and the setting of Who-Ville for commercial gain, turns these Seussian staples
upside down and makes their saccharin qualities objects of ridicule. Defendant argues that the
Play's references to the Dr. Seuss song "Fahoo Fores Dahoo Dores" and Grinch's fictional "googoo-gums" and "foo-foo-fluffs" are evidence of improper copying. Not so, for immediately after
she refers to "goo-goo-gums" and "foo-foo-fluffs," Cindy-Lou turns to the audience to comment,
"Whatever the fuck those were."
The Play parodies Grinch also by recontextualizing and subverting the Seussian
rhyming style. For example, during a scene in which Cindy-Lou recounts her time in prison, her
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cell mate confronts her: "STOP SPEAKING IN RHYME," the cell mate says. "But that's how
all the Whos talk," Cindy-Lou tries to explain. The cell mate shoots back, "You ain't no Who
here! It's time you speak plain!" The cell mate's response makes clear that rhyming is
unsuitable for the real world and invites the audience to contemplate the juxtaposition of
speaking in rhyme and doing prison time. The Play also uses the audience's familiarity with the
Suessian rhyming style to imply vulgar, un-Suessian conclusions to rhymes. Take, for example,
Cindy-Lou's description of a night with the Grinch:
But things started to change when I turned eighteen.
I was becoming a woman. And he? Was still green.
The night of my birthday, he took me alone to the dock.
Where he gave me my present. His big, thick, long The telephone rings.
(Excuse me.)
"The heart of any parody is its evocation of the message or style of the original
work in order to alter that message or style in a way that humorously expresses the author's
opinion of the original work." Abilene Music, 320 F. Supp. 2d at 90. The Play's coarseness and
vulgarity lampoons Grinch by highlighting the ridiculousness of the utopian society depicted in
the original work: society is not good and sweet, but coarse, vulgar and disappointing. Through
clever re-arrangement of the original material, the Play attempts to depict the realities of the
modern world in which we live. The Play would not make sense without evoking the style and
message of Grinch, for there would be no object of the parody. Whether the Play's parody of
Grinch is effective, or in good taste, is irrelevant. See Campbell, 510 U.S. at 569 ("Whether ...
parody is in good taste or bad does not and should not matter to fair use."); Yankee Pub. Inc. v.
News Am. Pub. Inc., 809 F. Supp. 267, 280 (S.D.N.Y. 1992) (Leval, J.) ("First Amendment
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protections do not apply only to those who speak clearly, whose jokes are funny, and whose
parodies succeed.").
Both the Supreme Court and the Second Circuit have recognized that secondary
works that poke fun at the original work's hokeyness, blandness or seriousness can constitute
parody. In Campbell, for example, the Supreme Court held that a 2 Live Crew song that copied
the Roy Orbison song "Pretty Woman" was parody because it "was clearly intended to ridicule
the white-bread original" by "substituting predictable lyrics with shocking ones ... [that]
derisively demonstrat[e] how bland and banal the Orbison song seems to them." Campbell, 510
U.S. at 582. Similarly, in Leibovitz v. Paramount Pictures Corp., 137 F.3d 109 (2d Cir. 1998),
the Second Circuit found that an advertisement for the movie Naked Gun 33 113: The Final
Insult, which featured the head of Leslie Nielsen superimposed over an iconic photograph of a
pregnant Demi Moore, qualified as parody. "Because the smirking face of Nielsen contrasts so
strikingly with the serious expression on the face of Moore, the ad may reasonably be perceived
as commenting on the seriousness, even the pretentiousness, of the original. The contrast
achieves the effect of ridicule that the Court recognized in Campbell would serve as a sufficient
'comment' to tip the first factor in a parodist's favor." 137 F.3d at 114.
ii. Transformative Use

In assessing whether a secondary work is transformative, the "critical inquiry is

whether the new work uses the copyrighted material itself for a purpose, or imbues it with a
character, different from that for which it was created." McCollum, 839 F.3d at 180. Defendant
argues that the Play is not transformative because it involves the same characters from Grinch,
takes place in the same setting, and incorporates the plot of the original work. That may be true,
but the Play does much more than just insert the characters from Grinch into a dark, updated
setting. By parodying those characters and setting, the Play "adds something new" and "alters
14
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the [original] with new expression, meaning, [and] message." Campbell, 510 U.S. at 579. The
Play, as a parody, qualifies as a transformative work. See Abilene Music, 320 F. Supp. 2d at 89
("[D]eciding that the new work is a parody necessarily entails finding that the new work is
transformative. ").

TCA. Television Corp. v. McCollum, 839 F.3d 168 (2d Cir. 2016), in which the
Second Circuit recently rejected a fair use claim, is distinguishable. McCollum concerned a play
in which a character uses a sock puppet to perform, nearly verbatim, a minute-long segment of
the Abbott and Costello routine, Who's on First. The Second Circuit held that this use was not
transformative because there was no explanation why such "extensive copying of a famous
comedy routine was necessary" to the purpose the use served: character development and plot
advancement. Id at 179. This unaltered use of an original work, inserted into a new work for a
purpose entirely disconnected from the original work itself, does not qualify as fair use and is
readily distinguishable from the Play's use of Grinch. Unlike in McCollum, where it was
irrelevant whether the alleged infringer used Who 's on First or some other original work, the
Play's use of Grinch is necessary to the purpose and meaning of the Play; absent that use, much
of the Play's comedy and commentary evaporates.

iii. Commercial Nature of the Allegedly Infringing Work
The first statutory factor also asks "whether such use is of a commercial nature or
is for nonprofit educational purposes." 17 U.S.C. § 107. Although a finding that the secondary
work is of a commercial nature generally weighs against a finding of fair use, the Supreme Court
has made clear that where the work is transformative - that is, the first factor otherwise favors a
finding of fair use - the fact that the work is also commercial is of less importance.
Transformative works "lie at the heart of the fair use doctrine's guarantee of breathing space
within the confines of copyright, and the more transformative the new work, the less will be the
15
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significance of other factors, like commercialism, that may weigh against a finding of fair use."
Campbell, 510 U.S. at 579. As the Second Circuit has held, "Congress could not have intended a
rule that commercial uses are presumptively unfair." Cariou, 714 F.3d at 708; see also Blanch,
467 F.3d at 254 (discounting the "secondary commercial nature of the use" since "the new work
is substantially transformative."). Given that the Play' s use of Grinch is transformative, it is of
little significance that the use is also of a commercial nature.

b. Second Fair Use Factor: Nature of the Copyrighted Work
The second fair use factor, the "nature of the copyrighted work," recognizes that
"some works are closer to the core of intended copyright protection than others, with the
consequence that fair use is more difficult to establish when the former works are copied."
Campbell, 510 U.S. at 586. For example, where the original work is fictional rather than factual,
a finding of fair use might be less likely, for the "law generally recognizes a greater need to
disseminate factual works than works of fiction or fantasy." Harper & Row Publishers, Inc. v.
Nation Enterprises, 471 U.S. 539, 563 (1985).
However, the "second factor has rarely played a significant role in the
determination of a fair use dispute." Authors Guild v. Google, Inc., 804 F.3d at 220. Moreover,
"the second factor ... is not heavily weighted in cases involving parodies," as is the case here,
"since any work meriting parody is likely to be both well-known and creative enough to be close
to the core of intended copyright protection." Abilene Music, 320 F. Supp. 2d at 89 (internal
quotation marks omitted). "To quote the Supreme Court, the second factor is not 'ever likely to
help much in separating the fair use sheep from the infringing goats in a parody case, since
parodies almost invariably copy publicly known, expressive works."' Adjmi, 97 F. Supp. 3d at
532 (quoting Campbell, 510 U.S. at 586). Accordingly, although this factor favors defendant
because Grinch is a creative work, I decline to give much weight to this factor in light of the
16
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Play's parodic nature.
c. Third Fair Use Factor: Amount and Substantiality of Use
"The third statutory factor asks whether 'the amount and substantiality of the
portion used in relation to the copyrighted work as a whole ... are reasonable in relation to the
purpose of the copying."' McCollum, 839 F.3d at 185 (quoting Campbell, 510 U.S. at 586). A
court is to consider "not only 'the quantity of the materials used' but also 'their quality and
importance."' McCollum, 839 F.3d at 185 (quoting Campbell 510 U.S. at 587). "There are no
absolute rules as to how much of a copyrighted work may be copied and still be considered a fair
use," Authors Guild, Inc. v. HathiTrust, 755 F.3d 87, 98 (2d Cir. 2014) (internal quotation marks
and citation omitted), for the "extent of permissible copying varies with the purpose and
character of the use." Id (quoting Campbell, 510 U.S. at 586-87). An "important inquiry is
whether the selection and quantity of the material taken are reasonable in relation to the
purported justification." McCollum, 839 F.3d at 185. The Second Circuit has not been
consistent in explaining whether a secondary user may copy more than is necessary to achieve
his or her objective. Compare Cariou v. Prince, 714 F.3d 694, 710 (2d Cir. 2013) ("[T]he law
does not require that the secondary artist may take no more than is necessary." (citing Campbell,
510 U.S. at 588)), with Authors Guild, Inc. v. HathiTrust, 755 F.3d 87, 98 (2d Cir. 2014) ("The
crux of the inquiry is whether 'no more was taken than necessary."' (quoting Campbell, 510 U.S.
at 589)). It is clear, however, that "the larger volume (or the greater importance) of the original
taken, the less likely the taking will qualify as a fair use." Adjmi, 97 F. Supp. 3d at 533.
Courts have recognized that in the context of parody, a secondary user is entitled
to more extensive use of the original than might otherwise be permissible, given that "the parody
must be able to 'conjure up' at least enough of that original to make the object of its critical wit
recognizable." Campbell, 510 U.S. at 588 (citation omitted). Thus, the "Court of Appeals has
17
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consistently held that a parody under the fair use doctrine is entitled to more extensive use of the
original work than is ordinarily allowed under the substantial similarity test." Adjmi, 97 F. Supp.
3d at 533 (citing Rogers v. Koons, 960 F.2d 301, 310 (2d Cir. 1992)).
Applied here, the Play's use of Grinch is not excessive in relation to the parodic
purpose of the copying. The Play does incorporate substantial elements of Grinch 's characters,
setting, plot, and style but, as plaintiffs have articulated, the Play engages in this "distorted
imitation" in order to mock the original. In the Play, the character of Cindy-Lou serves an
entirely different function than in the original. The Grinch, although referred to throughout the
Play, does not appear as an on-stage character at all. With respect to setting, the Play takes place
in a "silver bullet trailer in the snowy hills of Mount Crumpit," a specific setting absent from the
original Grinch. And, as discussed above, the Who-Ville described in the Play is considerably
different from the Who-Ville depicted in Grinch. Nor does the Play copy or quote any language
from Grinch verbatim. The Play does recount the plot of Grinch, but does so for the purpose of
"conjuring up" the original.
For these reasons, I find that the amount taken from Grinch was "reasonable in
proportion to the needs of the intended transformative use." Estate ofSmith, 2017 WL 2333770,
at* 10.

d. Fourth Fair Use Factor: The Effect On the Potential Market For
the Copyrighted Work
The fourth factor considers "the effect of the use upon the potential market for or
value of the copyrighted work," 17 U.S.C. § 107, and focuses on "whether the secondary use
usurps demand for the protected work by serving as a market substitute." McCollum, 839 F.3d at
186. "The enquiry must take account not only of harm to the original but also of harm to the
market for derivative works." Campbell, 510 U.S. at 590 (internal quotation marks and citation
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omitted). The question is "whether the copy brings to the marketplace a competing substitute for
the original, or its derivative, so as to deprive the rights holder of significant revenues because or'
the likelihood that potential purchasers may opt to acquire the copy in preference to the original."

Authors Guildv. Google, Inc., 804 F.3d at 223.
Beyond market substitution of the original work, analysis of the fourth factor also
"properly identifies and weighs relevant harm to the derivative market for a copyrighted work,
which market includes uses that creators of original works might license others to develop."

McCollum, 839 F.3d at 186 (internal quotation marks and citation omitted). Although "a court's
focus is not on possible lost licensing fees from defendants' challenged use," a court "properly
considers the challenged use's 'impact on potential licensing revenues for traditional, reasonable,
or likely to be developed markets."' Id. (quoting Am. Geophysical Union v. Texaco Inc., 60 F.3d
913, 930 (2d Cir. 1994)).
Here, there is virtually no possibility that consumers will go see the Play in lieu of
reading Grinch or watching an authorized derivative work, such as the 2000 film Dr. Seuss' How

the Grinch Stole Christmas. Grinch is a children's book intended for an all-ages audience,
whereas the Play is a bawdy, off-color parody of Grinch that is clearly intended for adult
audiences. "As to parody pure and simple, it is unlikely that the work will act as a substitute for
the original, since the two works usually serve different market functions." Campbell, 510 U.S.
at 570-71. The Play is not an unauthorized sequel of Grinch, and given the clear differences in
tone and content, it is unreasonable to assume that audiences might confuse the Play for a
theatrical version of Grinch, or that the Play would usurp the market for Grinch.
In Mattel, Inc. v. Pitt, 229 F. Supp. 2d 315 (S.D.N.Y. 2002), for example, the
court found that a website featuring images of Barbie dolls wearing sadomasochistic costumes
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and engaging in sexually explicit acts would not "pose any danger of usurping demand for
Barbie dolls in the children's toys market" because the "sale or display of' adult' dolls does not
appear to be a use Mattel would likely develop or license others to develop." 229 F. Supp. 2d at
318; see also CCA & B, LLCv. F + W Media Inc., 819 F. Supp. 2d 1310, 1323 (N.D. Ga. 201 I)
(finding fair use in part because "it is highly unlikely that consumers will choose an
inappropriate-for-children parody in lieu of the wholesome" original work). It is true, as
defendant argues, that some fans of Grinch may be drawn to the Play because of its content.
However, given the Play's clear parodic qualities, it is far more likely that this potential
crossover will increase interest in Grinch, as opposed to usurp the market for it. Conversely, to
the extent the Play causes fans of Dr. Seuss to abandon the original work altogether, such a
concern is irrelevant, for the court's "concern is not whether the secondary use suppresses or
even destroys the market for the original work or its potential derivatives, but whether the
secondary use usurps the market of the original work." NXIVM Corp., 364 F.3d at 482.
Nor is it likely that the Play will have any impact on potential licensing
opportunities for derivative works in defendant's "traditional, reasonable, or likely to be
developed markets," McCollum, 839 F .3d at 186 (citation omitted), for the "market for potential
derivative uses includes only those that creators of original works would in general develop or
license others to develop." Campbell, 510 U.S. at 592. Defendant alleges that the Play will
cause harm to its licensing market for derivative works and that it has previously authorized a
number of Grinch derivative works that expanded on the character of Cindy-Lou Who and
included "themes and jokes aimed at adult audiences."

18, 33. But even

accepting these allegations as true, as I must on a motion for judgment on the pleadings,
defendant makes no allegations that it intends to authorize a parody containing references to
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bestiality, drug use, and other distinctly "un-Seussian" topics. See Campbell, 510 U.S. at 592
("[T]he unlikelihood that creators of imaginative works will license critical reviews or lampoons
of their own productions removes such uses from the very notion of a potential licensing
market.").
Thus, the fourth factor weighs strongly in favor of a finding of fair use, and in
considering all of the four factors together, I hold that the Play constitutes fair use.

III.

Counterclaims

In addition to copyright infringement claims, which are dismissed in light of my
fair use finding, defendant also asserts three claims sounding in trademark: (i) false association
and unfair competition in violation of Section 43(a) of the Lanham Act, 15 U.S.C. § 1125(a); (ii)
unfair competition under New York common law; and (iii) trademark dilution under New York
General Business Law Section 360-L. N.Y. Gen. Bus. Law§ 360-1. As relevant to this
litigation, defendant alleges trademarks in (i) the characters of the Grinch and Cindy-Lou Who;
(ii) the stylized hand-lettering used consistently throughout Dr. Seuss books; and (iii) certain
drawn images of Cindy-Lou Who.

20.

Conflict between the First Amendment and the law of trademark "is inevitable in
the context of parody, because the keystone of parody is imitation." Cliffs Notes, Inc. v. Bantam

Doubleday Dell Pub. Grp., Inc., 886 F.2d 490, 494 (2d Cir. I 989). In this Circuit, courts are to
apply a balancing test to resolve the conflict between these interests: the Lanham Act "should be
construed to apply to artistic works only where the public interest in avoiding consumer
confusion outweighs the public interest in free expression." Rogers v. Grimaldi, 875 F.2d 994,
999 (2d Cir. I 989). In Cliffs Notes, the Second Circuit elaborated on the Rogers balancing test in
the context of parody, noting that the test "allows greater latitude for works such as parodies, in
which expression, and not commercial exploitation of another's trademark, is the primary intent,
21
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and in which there is a need to evoke the original work being parodied." 866 F.2d at 495.
"Thus, where the unauthorized use of a trademark is for expressive purposes of comedy, parody,
allusion, criticism, news reporting, and commentary, the law requires a balancing of the rights of
the trademark owner against the interests of free speech." Yankee Pub. Inc. v. News Am. Pub.
Inc., 809 F. Supp. 267, 276 (S.D.N.Y. 1992).
With respect to plaintiffs' use of the characters of the Grinch and Cindy-Lou
Who, which are integral to the Play, I hold that the public interest in free expression clearly
outweighs any interest in avoiding consumer confusion, the likelihood of which is extremely
minimal given the parodic nature of the Play. See Louis Vuitton Malletier, SA. v. My Other Bag,
Inc., 156 F. Supp. 3d 425, 443 (S.D.N.Y. 2016) (hand bag that was an ''obvious parody" of the
original Louis Vuitton luxury bag presented no likelihood of confusion).
Plaintiffs' alleged use of Dr. Seuss-style hand-lettering and the drawn images of
Cindy-Lou Who presents a closer question, for these trademarks do not appear in the Play, but
are instead alleged to have been used in connection with advertising for the Play and other
promotional materials.

29. Nevertheless, they serve plaintiffs' parodic purpose,

for as the Second Circuit recognized in Cliffe Notes, a parodic work must necessarily evoke
elements of the original work, including trademarked elements, in order to communicate the
object of the parody. "It is hard to imagine, for example, a successful parody of Time magazine
that did not reproduce Time's trademarked red border." Cliffe Notes, 886 F.2d at 494. So too
here, it is hard to imagine a parody of a Dr. Seuss book that did not deploy the characteristic
typeface associated with Dr. Seuss' most well-known books, or a parody of Cindy-Lou Who that
omitted images of that character. The public's interest in free speech outweighs defendant's
interest in protecting these trademarks.
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Normally, the strength of defendant's marks would point to a likelihood of
confusion. However, "[w]here the plaintiffs mark is being used as part of a jest or commentary,
the opposite can be true." Yankee Pub. Inc., 809 F. Supp. at 273. This is because the "strength
and recognizability of the mark may make it easier for the audience to realize that the use is a
parody and a joke on the qualities embodied in trademarked word or image." Tommy Hilfiger
Licensing, Inc. v. Nature Labs, LLC, 221 F. Supp. 2d 410, 416 (S.D.N.Y. 2002) (internal
quotation marks and citation omitted). Thus, "taking into account that somewhat more risk of
confusion is to be tolerated when a trademark holder seeks to enjoin artistic expression such as a
parody," I hold that the risk of confusion in this context "does not outweigh the well-established
public interest in parody." Cliffs Notes, 886 F.2d at 495. 1
Defendant's state law unfair competition and trademark dilution claims are
dismissed for the same reasons. See Kregos v. Associated Press, 795 F. Supp. 1325, 1336
(S.D.N.Y. 1992) ("[T]he standards for§ 43(a) claims under the Lanham Act and unfair
competition claims under New York law are virtually the same."); Charles Atlas, Ltd. v. DC
Comics, Inc., 112 F. Supp. 2d 330, 341(S.D.N.Y.2000) (finding risk of confusion "clearly
outweighed by the public interest in parodic expression" and dismissing state law trademark
dilution and unfair competition claims "because they are based on the same permissible
conduct."); Yankee Publishing, 809 F.Supp. at 282 (finding that the "same First Amendment
considerations that limit a cause of action under the Lanham Act apply also to a cause of action
under New York law.").

1
In light of this holding, I need not work through the "likelihood of confusion" factors established in Polaroid v
Polared Elecs. Corp, 287 F.2d 492 (2d Cir. 1961). As articulated in Cliffs Notes, "the Polaroid test is at best
awkward in the context of parody, which must evoke the original and constitutes artistic expression." 886 F.2d at
497 n.3
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CONCLUSION
For these reasons, plaintiffs' motion for judgment on the pleadings and dismissal
of defendant's counterclaims is granted. The Clerk shall terminate the motion, and all related
motions (Dkt. Nos. 44, 48). The Play constitutes fair use and does not infringe defendant's
copyright in Grinch. The Clerk shall enter judgment granting judgment to plaintiffs and
dismissing the counterclaims, and shall tax costs in favor of plaintiffs. The Clerk shall mark the
case closed.
SO ORDERED.
Dated:

;fe:1

September
New York, New York
United States District Judge
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