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PRELIMINARY STATEMENT
Plaintiffs (collectively, "Capitol") brought this suit because Defendants
(collectively, "ReDigi") offered a service whose very economic existence
depended on the unauthorized reproduction and distribution of copyrighted sound
recordings. ReDigi and its users uploaded unauthorized copies of Capitol's
recordings to ReDigi's cloud server and sold those copies to other users at steep
discounts off iTunes prices. Through this infringing system,(a) the sellers earned
credits to purchase more music,(b)the purchasers received pristine copies of
recordings for less than they would pay through legitimate channels, and (c)
ReDigi earned a handsome fee of60% of each sale.
The District Court correctly granted summary judgment for Capitol, finding
that ReDigi's service did not come close to complying with copyright law.
Finding ReDigi's convoluted description of its technology and selective
interpretation of copyright law policies irrelevant, the District Court ruled that the
plain language ofthe Copyright Act prohibited ReDigi's conduct. The Copyright
Act prohibits the unauthorized creation or "fixation" of new "phonorecords,"
defined as the "material objects" in which sound recordings are fixed.
Technological and semantic smokescreens aside, ReDigi did precisely what the
Copyright Act proscribes. It created unauthorized fixations of"phonorecords"
(copies of sound recordings) on its own server and then sold them for its own
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profit. That conduct violated both the plain language of the Copyright Act and the
overriding policy of promoting creativity upon which the statute is based.
JURISDICTIONAL STATEMENT
The District Court had subject matter jurisdiction over Capitol's claims
under the Copyright Act pursuant to 28 U.S.C. §§ 1331 and 1338(a). This Court
has jurisdiction over the appeal pursuant to 28 U.S.C. § 1291. ReDigi filed a
timely notice of appeal on June 30, 2016 from a Stipulated Final Judgment Subject
To Reservation Of Right Of Appeal entered on June 3, 2016. The Stipulated Final
Judgment reserved Defendants' right to appeal solely the District Court's order of
March 13, 2013 entering summary judgment in Capitol's favor and denying
ReDigi's motion for summary judgment.
STAT~IVIENT OF ISSUES PRESENTED FOR R~~IEW
Did the District Court correctly find that ReDigi violated Capitol's
exclusive right of reproduction as a matter of law by embodying Capitol's
copyrighted sound recordings in new material objects when those recordings were
uploaded to, or downloaded from, ReDigi's server?
2.

Did the District Court correctly find that ReDigi failed as a matter of

law to establish a first sale defense to its violations of Capitol's exclusive right of
distribution where ReDigi users disposed of reproductions of Capitol's sound
recordings rather than the particular phonorecord that they owned?
2

3.

Did the District Court correctly find that ReDigi failed as a matter of

law to establish a fair use defense to its infringements of Capitol's sound
recordings where ReDigi facilitated and profited from the sale of copyrighted
commercial recordings, transferred in their entirety, with a detrimental impact on
the primary market for such goods?
STATEMENT OF THE CASE
Capitol Records LLC,a leading record company, brought this suit for
copyright infringement in January 2012 against ReDigi Inc., which was founded by
the two individual defendants, John Ossenmacher and Larry Rudolph. A-52 — 76;
A-122; A-272; A-928; A-1281 — 82. Although ReDigi claimed to have created
"the world's first and only online marketplace for used digital music," it actually
made and assisted users in making systematic, repeated and unauthorized
reproductions and distributions of Plaintiffs' copyrighted sound recordings. A-283
— 295; A-928 — 933; A-1282 - 1291; A-1334; A-1419, A-1445.
ReDigi's website went live on October 13, 2011. A-929; A-1283; A-1394.
Designed to allow users to sell copies of their digital music files while buying
other users' digital music at a fraction of the price available on iTunes, ReDigi's
business depended on the sale of such music as its sole source of revenue. A-292;
A-928; A-1282; A-1436 — 1438. As John Ossenmacher summarized it in a New
York Times interview, "if nothing in ReDigi sells, we're dead." A296 — 299; A3
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928; A-1282.
The ReDigi service required users to download ReDigi's "Media Manager"
software to their home computer. A-122 — 123; A-929; A-1283. The software
analyzed the user's music library to create a list of songs deemed "eligible" by
ReDigi to be sold. A-300 — 303; A-929; A-1283; A-1372 —1375. Music files for
such songs could then be uploaded to the ReDigi "cloud," a remote server ReDigi
rented in Arizona, from which they could be offered for sale to other users. A-122
— 123; A-929-930; A-1284 — 1285; A-1339 — 1343; A-1375. ReDigi completely
controlled what files could and could not be uploaded to its cloud. A-123; A-1284.
Indeed, Mr. Rudolph agreed at his deposition that, perhaps "more than any other
website that permits the sale of music, ReDigi is intimately involved in examining
the content that will be sold and supervising the steps involved in making the
music available for sale and selling it." A-932; A-1287; A-1364.
Upon the upload of any "eligible" file to the cloud, the ReDigi software
purportedly deleted the file from the user's home computer. A-84; A-124; A-1284;
A-1348; A-1375 — 1376; A-1390 — A-1391; A-1404. Thus, in a typical scenario,
the ReDigi user started with a music file on a physical disc on the hard drive of his
private computer. When that file was uploaded to the ReDigi cloud, the music file
then was stored on a different physical disc in a different physical location. A1285; A-1344 — 1345; A-1450. When the music file was initially on the user's

home computer or subsequently on the ReDigi cloud server, it could be streamed,
performed and perceived. However, during the time when it was being uploaded
from the user's home computer to the ReDigi cloud, the music file could not be
played or perceived in any way. A-1285; A-1345; A-1349 —1352; A-1451 — 1452.
ReDigi conceded during discovery that it did not invent a new method of
uploading files, but may in fact have been using "a very old way" of uploading
content. A-930; A-1285; A-1347; A-1403. ReDigi further conceded from the
outset of the case that uploading and downloading music files to or from the
ReDigi cloud constituted copying of those music files:
The only copying which takes place in the ReDigi service occurs when a
user uploads music files to the ReDigi cloud, thereby storing copies thereof
in the user's personal Cloud Locker, or downloads music files from the
user's Cloud Locker, thereby placing copies ofthefiles on his or her
computer. Such copying is paradigmatic noncommercial personal use
excepted from copyright infringement liability under by (sic) the Fair Use
Doctrine.
A-i OS (emphasis added); A-i2~6. The patent 1ZeI~igi applied for to cover its
technology likewise acknowledged that for a music file to be offered for sale, "it is
first copied" to the ReDigi cloud. A-307(emphasis added); A-1286; A-1335; A1340 — 1343. Although Mr. Rudolph claimed at his deposition that the patent did
not accurately reflect how the ReDigi service worked in practice, his earlier
declaration at the preliminary injunction stage specifically touted the fact that
ReDigi had applied for a patent to cover the technology being described to the
5

Court. A-123; A-1286 — 87; A-1345 — 1346.
Once a user uploaded a music file to the ReDigi cloud, the ReDigi interface
made it easy for users to offer copies of the recordings for sale by simply clicking
on a designated button. A-300 — 303; A-932; A-1288; A-1376 - 1380. ReDigi
provided users various incentives and encouragements to offer their music for sale
or otherwise participate in the ReDigi marketplace. A-283 — 290; A-308 — 313; A323 — 327; A-932 — 933; A-1288 — 1289; A-1381 — 1383; A-1400; A-1419 — 1421;
A-1439 — 1444; A-1446 — 1449. When one user purchased a music file from
another, ReDigi modified the "file pointer" to associate the file with the purchaser
instead of the seller and thereby transfer "ownership." A-124 — 125; A-933; A1290. After such a purchase, the purchaser could store the file, listen to it, offer it
for sale, download it to his home computer or make additional copies of that file on
other devices. A-125; A-933; A-1290. The music file that purchasers bought on
ReDigi were functionally equivalent in sound quality to "new" music files and had
none of the degradation or detriments of, for example, a scratched and used CD.
A-933; A-1291; A-1296 — 1300; A-1429 — 1435. Mr. Rudolph estimated that
between 60 and 90 % of users who bought music files on the ReDigi site
downloaded those files to their home computers rather than simply keeping them
in the ReDigi cloud. A-1291; A-1356.
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ReDigi earned a transaction fee for each sale processed through its service.
A-80; A-82; A-85; A-125; A-934; A-1291. When a purchaser paid for a music file
(with credit), usually priced at 79 or 59 cents, the fee was allocated 20% to the
seller, 20% to an artist's "escrow" fund (although there is no evidence any
payments were ever made to artists), and the remaining 60% to ReDigi as a
commission or transaction fee for managing the sale. A-934; A-1291; A-1399 —
1400.
Although ReDigi claimed that it sought to prevent users from retaining
copies of music files they uploaded and offered for sale, it conceded that users
could circumvent its system and retain copies ofthe recordings they sell through
the ReDigi service. A-84; A-124; A-296 — 299; A-1291 — 1292; A-1361; A-1365 —
1366; A-1424 - 1427. For example, a ReDigi user could first burn an iTunes music
file to a compact disc, then upload that file to the ReDigi cloud and sell it on
ReDigi without ReDigi detecting that the user had retained a copy of the file. A934; A-1292; A-1366 — 1367. Likewise, a ReDigi user could have additional
copies of a music file on other devices that were not connected to the computer
when the ReDigi Media Manager software ran its original scan. If the user did not
reconnect the device on which the additional copies were stored, ReDigi had no
means of detecting that the user had retained copies of the recording he or she had
sold through ReDigi. A-934; A-1292; A-1362 —1363; A-1367 — 1368. A user
7

could also store additional copies of a music file in various third party cloud
services while selling a different copy through ReDigi without being detected by
ReDigi's software. A-934; A-1292; A-1369 — 1370. Indeed, because Apple's
iCloud service permits users to re-download past purchases made on iTunes for
free, a user could sell 1,000 recordings previously purchased on iTunes through
ReDigi, delete ReDigi's software and then re-download those same 1,000
recordings from Apple at no charge. A-1292 — 1293; A-1428. Because ReDigi's
software cannot determine the user's prior copying activities with respect to a
music file, ReDigi could not determine whether a music file had previously been
burned to a CD,copied onto an unconnected device or stored in one of the cloud
services that ReDigi was unable to monitor. A-934; A-1293; A-1371.
After Capitol's paralegal visited the ReDigi website and purchased various
Capitol recordings in December 2011, Capitol filed suit in January 2012. A-52 —
76; A-935; A-1294. Discovery revealed that numerous persons other than
Capitol's paralegal had also purchased Capitol recordings via the ReDigi website.
A-936; A-1295; A-1305 — 1326; SA-1 — 2.
Following fact discovery, both sides moved for summary judgment. On
March 30, 2013, the District Court granted Capitol's motion for partial summary
judgment and denied ReDigi's summary judgment motion. SPA-1 —18. The
Court found that, by uploading Capitol's copyrighted recordings from a user's
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computer to the ReDigi cloud, or subsequently downloading the purchased
recording from the cloud to an individual's computer, ReDigi fixed the work in a
new material object and thus necessarily violated Capitol's exclusive right of
reproduction. SPA-5 — 7. The Court also found that the undisputed evidence of
sales of Capitol's recordings on ReDigi's site established a violation of Capitol's
exclusive right of distribution. SPA-8. The Court had "little difficulty" finding
that ReDigi's violations fell "well outside the fair use defense," ruling that "[each]
of the statutory factors counsel against a finding of fair use." SPA-10. The Court
also rejected ReDigi's first sale defense, finding that ReDigi users did not
distribute copies "lawfully made" under the Copyright Act, but rather unauthorized
reproductions, and also did not distribute the particular phonorecord they allegedly
owned, as required by the statute. SPA-11 — 13.
Following the summary judgment ruling on liability, Capitol amended its
complaint first to add ReDigi's two principals and founders, Ossenmacher and
Rudolph, as individual defendants, and later to add Capitol Christian Music Group,
Inc. and Virgin Records IR Holdings, Inc., the owners of certain infringed
recordings, as additional party plaintiffs. A-1076 —1135; Al 170 — 1228. On
November 2, 2015, the individual defendants agreed to be bound by the Court's
summary judgment ruling and stipulated to liability for infringement(subject to an
eventual right of appeal). District Court Docket Entry 178. On Apri14, 2016, one
9

week before a scheduled damages trial, the parties advised the Court that a
settlement had been reached with respect to the remedy portion ofthe case.
District Court Docket Entry 211. On June 3, 2016, the Court endorsed a Stipulated
Final Judgment, which provided for stipulated damages and injunctive relief
subject to preservation of Defendants' right to appeal the District Court's summary
judgment ruling. SPA-19 — 23. This appeal followed.'
SUMMARY OF ARGUMENT
Relying on the foundational definitions of what constitutes a "copy"(or
"phonorecord") under the Copyright Act, the District Court correctly held as a
matter of law that "ReDigi's service infringes Capitol's reproduction rights under
any description of the technology." SPA-6. As the Court observed, the upload of
a music file from a user's personal computer to ReDigi's cloud server in Arizona
created a new embodiment of Capitol's sound recording in a distinct "material
object" and thus infringed Capitol exclusive right to reproduce its sound
recordings. Id. at 6-7. Similarly, the download of a newly purchased recording
from ReDigi's server to a user's computer created another unauthorized
reproduction. Id. at 7.

'On August 3, 2016, ReDigi filed for chapter 11 bankruptcy protection in the
Southern District of Florida. See Second Circuit Docket No. 22. This appeal was
stayed as a result of such filing (see id. no. 23), and the stay was suUsequently
lifted by the Second Circuit on December 6, 2016 following a November 21, 2016
order of the Bankruptcy Court allowing the appeal to proceed. See id. nos. 29, 30.
to

Not surprisingly, ReDigi initially conceded that its system made copies of
music files on its server, but sought refuge in the affirmative defenses of the first
sale doctrine and fair use. Indeed, even Amici Curiae led by the American Library
Association agree that,"To be sure, the buyer does not end up with the seller's
actual copy. Rather, she has a copy of the seller's copy." ALA Br. at 15-16.
However, once the import of its concessions sank in, ReDigi pivoted to the
groundless position it presses on appeal —that its system, which concededly
introduced no new technology for uploading content, somehow avoided this reality
of physics that no other court has ever questioned.
ReDigi's arguments are essentially semantic rather than substantive. ReDigi
insists that the "decisive issue" on appeal is that "iTunes music files or downloads"
are themselves "material objects" qualifying as "phonorecords." Significantly,
ReDigi never once defines what it means by "music files or downloads,"
presumably because it knows that electronic data cannot be divorced from the
physical discs or servers on which it is encoded. While ReDigi attempts to dress
up the pedestrian transfer of data over the Internet under the more obscure label of
"data migration," such re-labeling does not work some kind of metaphysical
circumvention of the plain language of the Copyright Act. Notwithstanding its
linguistic machinations, ReDigi cannot avoid the basic fact that when an electronic
file is embodied anew on its server, a new material object and thus infringing copy
11

comes into being. Existing case law, the plain language of the Copyright Act and
its legislative history, and common sense all compel the District Court's necessary
conclusion that ReDigi reproduced Capitol's sound recordings in violation of 17
U.S.C. § 106(1).
ReDigi cannot escape liability by reliance on either the frst sale doctrine or
the fair use defense. The first sale doctrine, which serves only as a limitation on
the exclusive right of distribution under 17 U.S.C. § 106(3), provides no possible
defense to ReDigi's violations of Capitol's reproduction right. Moreover,
ReDigi's reproductions themselves doom any attempt to excuse its conceded
violations of the distribution right under the first sale defense. As the District
Court correctly held, the first sale defense is unavailable under the plain language
of the statute, which only permits the owner of a lawfully made phonorecord to
dispose of that pa~ticula~ phonorecord. Having reproduced Capitol's copyrighted
sound recordings unlawfully, ReDigi cannot invoke the first sale doctrine when it
seeks to peddle those illegal copies. ReDigi's purported policy arguments seeking
a broader application of the first sale defense ignore the critical distinctions that
exist in the digital distribution context, as both the Copyright Office and the
Commerce Department have highlighted in reports rejecting calls for enactment of
a digital first sale doctrine. In any event, ReDigi's arguments are appropriately
addressed to Congress, which has refused to amend the Copyright Act to broaden
12

the first sale doctrine to the realm of online digital distribution.
Finally, the District Court correctly found that ReDigi's concededly
commercial, non-transformative activity —offering digital duplicates of Capitol's
creative works at reduced prices — "falls well outside the fair use defense." SPA10. Not only is such conduct far removed from the core purpose underlying the
fair use doctrine, but each of the four statutorily enumerated factors also weighs
against a finding of fair use. Unable to answer these fundamental deficiencies in
its fair use defense, ReDigi simply abandons any analysis of the mandatory factors
and instead insists that fair use can be used as a substitute basis for vindicating
users' purported first sale interests. However, ReDigi cannot somehow recycle its
failed first sale defense into a protected fair use. Ultimately, ReDigi's inability to
satisfy the statutory standards for either first sale or fair use dooms both of these
defenses and requires affirmance of the District Court's decision holding it liable
for copyright infringement.
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ARGUMENT
I.

REDIGI VIOLATED CAPITOL'S EXCLUSIVE RIGHT OF
REPRODUCTION
A.

The Recreation of the Copyrighted Work in a New Material
Object Constitutes a Violation of the Exclusive Right of
~~p~oduct~~~ iTn~er tl~~ Copyright ~~t

Since the earliest cases challenging online infringement, courts have
uniformly held that using the Internet to transmit copyrighted content from one
computer or server to another results in reproduction within the meaning of the
Copyright Act. See, sme ., In re Aimster Cop~ght Litig_, 334 F.3d 643,645 (7th
Cir. 2003)("If the music is copyrighted, such swapping, which involves making
and transmitting a digital copy of the music, infringes copyright"); A & M
Records, Inc. v. Napster, Inc., 239 F.3d 1004, 1014 (9th Cir. 2001)("Napster users
who download files containing copyrighted music violate plaintiffs' reproduction
rights"); Yesh Music, LLC v. Amazon.com, Inc., 2017 U.S. Dist. LEXIS 54417, at
*5(E.D.N.Y. Apr. 8, 2017)(service "where a user can download a song for offline
playback, ... creates a fixed copy, considered to be a phonorecord, ofthe song on
the user's device"); UMG Recordings, Inc. v. Brown,2008 U.S. Dist. LEXIS
122123, at *7(S.D. Ohio Aug. 6, 2008)("online media distribution system users
who download copyrighted sound recordings violate the copyright holders'
exclusive reproduction rights"); Uriiteci Slates v. Am. Soc'v of Composers, Authors
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& Publishers, 485 F. Supp. 2d 438,443-44(S.D.N.Y. 2007)(downloading of
music file from one computer to another constitutes reproduction), affd,627 F.3d
64, 71 (2d Cir. 2010)("It is undisputed that ... downloads creates copies of the
musical works"); Maverick Recording Co. v. Goldshte~, 2006 U.S. Dist. LEXIS
52422, at *8 (E.D.N.Y. July 31, 2006)("Downloading and uploading copyrighted
files from apeer-to-peer network constitutes, respectively, reproducing and
distributing copyrighted material in violation of 17 U.S.C. § 106"); Se,~a Enters.
Ltd. v. MAPHIA,948 F. Supp. 923, 932(N.D. Cal. 1996)("copies were made"
when protected works "uploaded to or downloaded from" defendant's electronic
bulletin board). The reason is clear. Sending files from one computer or server to
another necessitates duplication of that file at its destination.
Undaunted by this unbroken line of precedent, ReDigi asserted below that it
avoided liability, because the original file located on the uploading user's computer
was either deleted altogether (ReDigi's original position) or "migrated" from the
user's computer to the ReDigi cloud (ReDigi's modified position), allegedly
leaving no copy with the user. The Court below rightly rejected those arguments,
noting that it was "beside the point that the original phonorecord no longer exists.
It matters only that a new phonorecord has been created" on the ReDigi server.
SPA-7. The Court's reasoning is the only plausible interpretation of the Copyright
Act and application of its terms to ReDigi's system.
15

The Copyright Act provides copyright owners with the exclusive right "to
reproduce the copyrighted work in copies or phonorecords." 17 U.S.C. § 106(1).
"Phonorecords" are in turn defined as "material objects in which sounds ... are
fixed by any method now known or later developed, and from which the sounds
can be perceived, reproduced, or otherwise communicated, either directly or with
the aid of a machine or device." 17 U.S.C. § 101.2 In the case of sound
recordings,"[t]he copyrightable work comprises the aggregation of sounds," which
is to be "distinguished from `phonorecords,' the latter being physical objects in
which sounds are fixed." H.R. Rep. No. 94-1476, 56(1976)("House Report")
(emphasis added). See also 17 U.S.C. §101 (defining "sound recordings" as
"works that result from the fixation of a series of musical, spoken, or other sounds,
... regardless of the nature of the material objects, such as disks, tapes, or other
phonorecords, in which they are embodied"); cf. 17 U.S.C. §202("Ownership of a
copyright ... is distinct from ownership of any material object in which the work is
embodied").
Drawing on these definitions, the District Court determined that "the plain
text of the Copyright Act makes clear that reproduction occurs when a copyrighted
work is fixed in a new material object." SPA-5 (emphasis in original). The Court

ZThe definition of"phonorecords" is in all material respects identical to the
definition of"copies" in 17 U.S.C. § 101, except that "phonorecords" applies
specifically to the fixation of"sounds" in material objects.
16

buttressed this reading by invoking the Senate and House Reports for the 1976
Copyright Act, which explain in identical terms:
Read together with the relevant definitions in section 101, the right
`to reproduce the copyrighted work in copies or phonorecords' means
the right to produce a material object in which the work is duplicated,
transcri'oed, imitated, ar sirnuYated in a fixed forrri frorri which it can
be `perceived, reproduced, or otherwise communicated, either directly
or with the aid of a machine or device.'
S. Rep. No. 94-473, 58 (1975); House Report at 61 (emphasis added). As the
Court summed up,"the reproduction right is the exclusive right to embody, and to
prevent others from embodying, the copyrighted work (or sound recording) in a
new material object(or phonorecord)." SPA-5 — 6 (citing 2 Nimmer on Copyright
§8.02[B]("in order to infringe the reproduction right, the defendant must embody
the plaintiff's work in a `material object"'). See also Chase v. Public Utili
Comm'n of Pa., 2008 U.S. Dist. LEXIS 25702, at *15(M.D. Pa. Mar. 31, 2008)
("thy r~pro~~cti~n right guaranteed by § 1 ~6 ens~r~s that a ~opyr~ght ~vvner has
the exclusive right to create new material objects in which a copyrighted work may
be fixed")
Based on these clear definitions, the Court correctly determined that
ReDigi's service reproduced Capitol's sound recordings in at least two ways.
First, in order to offer recordings for sale, users uploaded those recordings from the
physical disc on their home computers to the physical discs associated with
17

ReDigi's server in Arizona. Second, after purchase, the majority of ReDigi users
downloaded copies of the newly acquired files from the ReDigi cloud to their
home computers. Both the uploads and subsequent downloads constituted
reproductions, because each resulted in "the embodiment of a digital music file on
a new hard disc," thereby creating a new material object in the form of a new
phonorecord. SPA-6-7. See, sme ., London-Sire Records, Inc. v. Doe 1, 542 F.
Supp. 2d 153, 171 (D. Mass. 2008)(explaining that "appropriate segment of the
hard disk" on which digital sequence representing the sound recordings is encoded
constitutes a "phonorecord" under the statute). As set forth below, ReDigi's
wordplay does nothing to undermine this straightforward application of the plain
meaning of the Copyright Act to conduct every other Court has deemed to
constitute reproduction.
B.

ReDigi Cannot Escape Liability By Redefining the "Music File"
as the "Phonorecord"

ReDigi rests much of its appeal on a pointless exercise in shifting
nomenclature. ReDigi's lead claim, repeated numerous times throughout its brief,
is that the District Court's pivotal error was to fail to recognize that "music files or
downloads" are themselves "phonorecords" under the Copyright Act. ReDigi Br.
at 1, 3, 8, 9, 12, 18, 20, 22. This argument is bristling with error, imprecision, and
a lack of logical conclusion.

is

Most fundamentally, ReDigi nowhere defines what it means by an "iTunes
music file or download," whether the two terms are exactly synonymous or what
the precise contours of either term is. This vagueness is no accident. By hiding
behind an undefined label, ReDigi seeks to obscure that its argument would create
a "phonorecord" out of some sequence of data free-floating in the air, somehow
disembodied from the physical tangible medium in which such data is assembled
and coded. Such an interpretation is plainly incompatible with both the statutory
definition of"phonorecord" and the underlying fixation concept on which such
definition rests.
As the Supreme Court has recently reiterated, copyright cases do not
involve "a free-ranging search for the best copyright policy, but rather `depend[]
solely on statutory interpretation."' Star Athletica, L.L.C. v. Varsity Brands, Inc.,
197 L. Ed. 2d 354, 366(2017)(quoting Mazer v. Stein, 347 U.S. 201, 214(1954)).
Courts of course "must give effect to the clear meaning of statutes as written." Id.
(quoting Estate of Cowart v. Nicklos Drilling Co., 505 U.S. 469,476 (1992)).
Such an inquiry "begin[s] and ends] ... with the text, giving each word its
`ordinary, contemporary, common meaning."' Id.(quoting Walters v.
Metropolitan Ed. Enterprises, Inc., 519 U.S. 202, 207(1997)).
The Copyright Act defines "phonorecords" first and foremost as "material
objects." See 17 U.S.C. § 101. The term "material object" in its "ordinary,
19
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contemporary, common meaning" plainly embraces a physical component.
"Material" is defined as "relating to, derived from, or consisting of matter;
especially: PHYSICAL," and "object" is defined as "something material that may
be perceived by the senses." See Merriam-Webster Dictionary, accessible at
www.merriam-webster.com.3 Accordingly, the plain language of the Copyright
Act makes clear that a "phonorecord" cannot simply be raw data divorced from the
physical object in which it is stored.
The legislative history supports the same conclusion. As noted above, the
House Report expressly distinguishes the aggregation of sounds constituting the
copyrighted sound recording from "`phonorecords,' the latter being physical
objects in which sounds are fixed." See House Report at 56(emphasis added). A
"music file" or "download" is not itself a "physical object," but rather must be
embodied in a computer's server or some other physical medium. Accordingly,
contrary to ReDigi's contention (see ReDigi Brief at 10), the materiality
requirement does indeed impose "physical limitations" on the meaning of
phonorecords.
In any event, even if ReDigi could somehow skirt the statute's clear
requirement of a physical object as a defining element of a "phonorecord," its
3See also American Heritage Dictionary, accessible at
www.andictionarv.com (dcfining "material" as "of, relating to, or composed of
matter" and "object" as "something perceptible by one or more of the senses,
especially by vision or touch").
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position also runs afoul of the fixation requirement that ReDigi acknowledges must
be met to create a "phonorecord" under the statute. See 17 U.S.C. § 101 ("A work
is `fixed' in a tangible medium of expression when its embodiment in a copy or
phonorecord ... is sufficiently permanent or stable to permit it to be perceived,
reproduced, or otherwise communicated for a period of more than transitory
duration").4 ReDigi acknowledged in discovery that while a music file was being
uploaded from the user's computer to the ReDigi cloud, the music file could not be
played or perceived in any way. A-1285; A-1344 — 1345; A-1450. Such data
flowing through the network cannot qualify as a "phonorecord," because it cannot
be perceived at all until that data is reassembled and embodied in some physical
object, such as a disc or server.
The Court in London-Sire noted this same critical distinction, which ReDigi
so stubbornly ignores:
When a user on a peer-to-peer network downloads a song from
another user, he receives into his computer a digital sequence
representing the sound recording. That sequence is magnetically
encoded on a segment of his hard disk (or likewise writtcn on othcr
media). With the right hardware and software, the downloader can
use the magnetic sequence to reproduce the sound recording. The
electronic file (o~, pe~^haps more accurately, the appropriate segment

4The statutory language that fixation must be in a "tangible medium of
expression" lends further support to the requirement that phonorecords are physical
embodiments. "Tangible" means "capable of being touched," ~s ~.,
htt~://www.dictionary.com/browse/tan~le,
ib and thus echoes the notion implicit in
"material object" that phonorecords must be something physical.
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ofthe hard disk) is therefore a "phonorecord" within the meaning of
the statute.
542 F. Supp. 2d at 171 (emphasis added). The phonorecord is not the incorporeal
data, but that data as fixed on a material object without which it could never be
perceived.
The Ninth Circuit deployed identical logic in distinguishing between a
photographic image as a copyrighted work and the physical embodiment of that
image as a "copy" housed on a computer disc:
A photographic image is a work that is "`fixed' in a tangible
medium of expression," for purposes of the Copyright Act, when
embodied (i.e., stored) in a computer's server (or hard disk, or other
storage device). The image stoNed in the computes is the "copy" of
the work for purposes of copyright law.
Perfect 10, Inc. v. Amazon.com, Inc., 508 F.3d 1146, 1160(9th Cir. 2007)
(emphasis added). See also Matthew Bender & Co. v. West Publ'~o., 158 F.3d
693, 703(2d Cir. 1998)("reproductions of copyrighted works contained on media
such as floppy disks, hard drives, and magnetic tapes would meet the Copyright
Act's `fixation' requirement"); MAI Svs. Corp. v. Peak Computer, Inc., 991 I'.2d
511, 517-18 (9th Cir. 1993)(computer makes a "copy" of software program when
it transfers program from a third party's computer (or other storage device) into its
own memory, thereby fixing a copy of program). Like an image which must be
emUodied on a computer server to qualify as a copy, a music file must be stored on
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a computer or other device to qualify as a phonorecord.
C.

ReDigi's References to Extraneous Statutory and Contractual
Definitions Bear No Relevance to the Meaning of"Phonorecord"
Under the Copyright Act

Unable to rebut the clear statutory definition of"phonorecord" and plain
language of"material objects" and "tangible" media, ReDigi instead offers a series
of diversions about extraneous statutory provisions or contractual arrangements.
Ultimately, ReDigi fails to connect any of these examples to what is at issue in this
case, for the simple reason that they have no bearing on the controlling statutory
terms establishing ReDigi's infringement of the reproduction right.
ReDigi's citations to the provisions of the Audio Home Recording Act of
1992("AHRA")and the Digital Performance Right in Sound Recordings Act of
1995("DPRA")(ReDigi Br. at 14-16) are non sequiturs. Neither statute changes
the Copyright Act's definition of a "phonorecord" or otherwise limits a sound
recording copyright owner's exclusive 106(1) right of reproduction.
Indeed, the DPRA, which created a right of public performance in sound
recordings, explicitly indicates that it is not intended to annul or limit in any way
"the exclusive rights in a sound recording ...under sections 106(1), 106(2) and
106(3); or any other rights under any clause of section 106, or remedies available
under this title, as such rights or remedies exist either before or after the date of
enactment of the Digital Performance Right in Sound Recordings Act of 1995." 17
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U.S.C. §114(d)(4)(B)(ii) and (iii); see also 2 Nimmer on Copyright, §8.22[A][3][b]
(rev. ed. 2017)(DPRA's effect is limited solely to right of public performance via
digital audio transmissions and Congress "wished to negate any diminution of the
five traditional rights conferred on copyright owners"). And the AHRA,which
primarily triggered an obligation for those who distribute digital recorders and
tapes to pay certain royalties (id. § 8B.01[C]), incorporates its own set of
definitions that do not even include the term "phonorecord." See 17 U.S.C.
§ 1001.5
ReDigi's attempt to concoct a definition of"phonorecord" out of Capitol's
various contractual relationships (ReDigi Brief at 18-20) is even more curious.
None of the defined terms in the Capitol-Apple agreement even use the Copyright
Act's term "phonorecord." In any event, the manner in which two contracting
parties choose to structure their private commercial arrangement provides no
insight into what Congress intended in enacting the Copyright Act.
Nor does the pleading motion decision in Davis v. Capitol Records, LLC,
2013 U.S. Dist. LEXIS 55917(N.D. Cal. April 18, 2013), assist ReDigi's position.
The Davis Court simply refused to strike as "immaterial, impertinent, or

SNor do the defined terms that are included in the AHRA ever indicate that
an incorporeal electronic file is a material object. To the contrary, the use of the
term "material object" in certain definitions, such as "digital music recording,"
presumably carries the same physicality requirement that exists for copies and
phonorecords. See pp. 19-20 supra.
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scandalous" an allegation in plaintiff's complaint purportedly designed to show an
inconsistency between Capitol's treatment of digital music transactions in the
ReDi~i case and the Davis case. Id. at *22-23. In point of fact, there is no such
inconsistency, as Capitol has maintained in both cases that its transactions with
digital music providers such as Apple involve sales rather than licenses. ReDigi's
first sale defense failed below not because of any finding or argument that the
Capitol-Apple transaction was a license, but because ReDigi could not establish
that its users were selling the pa~ticula~ phonorecord that they purchased. SPA-12;
see also pp. 35-40 infra.
ReDigi's final gambit for classifying a music file as a "material object"
similarly rests on a misguided effort to create inconsistencies where none exist.
ReDigi obliquely suggests that the District Court's finding that there has been a
distribution, which by definition involves material objects, shows that the music
file must be the material object. ReDigi Br. at 16-18, 20-22. However, none of the
authorities cited by ReDigi reach any such conclusion.
To the contrary, as explained in the London-Sire case on which the District
Court relied,"while the statute requires that distribution be of `material objects,'
there is no reason to limit `distribution' to processes in which a material object
exists throughout the entire transaction — as opposed to a transaction in which a
material object is created elsewhere at its finish." 542 F. Supp. 2d at 173; see also
25
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id. at 171 (clarifying that "appropriate segment of the hard disk" is the material
object).6 Indeed, the Copyright Office's "Making Available" report on which
ReDigi itself relies (ReDigi Br. at 18) cites London-Sire with approval for
precisely such an analysis. See U.S. Copyright Office, The Making Available
Right in the United States (2016)("Making Available Report") at 21 (citing
London-Sire's "particularly thorough analysis").' Thus, when Apple transfers a
music ale to a consumer's computer or when that consumer transfers that music
file through ReDigi to another consumer —processes that clearly end up with the
consumer's possession of a music file fixed in a material object —there has been a
distribution of a phonorecord.8 Such a conclusion neither transforms a music file

6While ReDigi accuses the District Court of relying on an "incomplete
reading" of London-Sire (ReDigi Br. at 21), it is ReDigi that ignores the LondonSire Court's complete analysis by relying on a heading caption ("Electronic Files
Are Material Objects") rather than the Court's full statement that "the appropriate
segment of the hard disk" and not the electronic file is "more accurately" classified
as the phonorecord under the statute. 542 F. Supp. 2d at 171. See also pp. 21-22
supra.
'See www.copyri~gov/docs/makingavailable/making-available-ri~pdf
for a full link to the report, which also agrees with the District Court's analysis in
the present case rejecting a first sale defense. See Making Available Report at 22
n. 94; see also pp. 38-39 infra.
BThe Second Circuit's decision in Agee v. Paramount Communications, Inc.,
59 F.3d 317(2d Cir. 1995), cited by ReDigi, is not to the contrary. The Aimee case
found that transitory transmissions to television stations for purposcs of
broadcasting did not constitute distributions. Id. at 325-26. The present case
involves uploading and downloading of files intended to be "indefinitely
26

itself into a "material object," nor avoids a finding that ReDigi has violated
Capitol's reproduction right by embodying the music file in a new material object.
D.

Even If The Music File Could Itself Be Considered A Material
Object, ReDigi Still Violated Capitol's Reproduction Right

For all of the reasons addressed above (see pp. 14-27 supra), there is no
basis for ReDigi's position that a "music file," as somehow distinct from any
physical medium in which it is embodied, is a "material object." However, even if
the music file were itself deemed a material object constituting the "phonorecord,"
this characterization still would not change the reality that ReDigi reproduced such
music file in violation of the Copyright Act. ReDigi's binding judicial admissions
that its system copied and deleted the original music file dispose of any attempt
now to argue that it simply "migrated" the same file to a new computer without
copying it.~
ReDigi's brief in opposition to Capitol's preliminary injunction motion
unequivocally acknowledged that the ReDigi service made copies of Capitol's

replayable and transferable." See London-Sire, 542 F. Supp.2d at 175 n. 29
(distinguishing Agee).
9Although Capitol argued below that ReDigi was bound by its prior judicial
admissions(A-238 — 241, A-1558 — 1561, A-1602 —1605),the District Court did
not need to reach that issue in view of its conclusion that a reproduction occurred
regardless of how ReDigi chose to describe its technology. SPA-6 — 7 & n. 5.
This Court may affirm on the basis of any ground appearing in the record in
support of the judgment below. See,~,Blum v. Bacon,457 U.S. 132, 137 n. 5
(1982).
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sound recordings during upload to, and download from, the ReDigi cloud:
The only copying which takes place in the ReDigi service occurs
when a user uploads music files to the ReDigi Cloud, thereby
storing copies thereof in the user's personal Cloud Locker, or
downloads music files from the user's Cloud Locker, thereby
placing copies of the files on his or her computer.
A-105 (emphasis added). ReDigi sought to justify such copying by relying on
various affirmative defenses without ever suggesting that its technology actually
operated in such a way as to avoid making a copy.
To similar effect, ReDigi also admitted on repeated occasions that it deleted
the original music file previously residing on a user's computer in conjunction with
the upload of that file to the ReDigi cloud. For example, ReDigi's original answer
(the operative pleading at the time of the summary judgment ruling) stated: "Upon
the upload of an Eligible File to a User's Cloud Locker, suchfile and all copies
thereof residing on the user's computer, and on attached synchronization and
storage devices, are deleted therefrom." A-84 at ¶ 47(emphasis added). ReDigi's
Chief Technical Officer, Mr. Rudolph, also made the same statement in his sworn
declaration in opposition to Capitol's preliminary injunction motion.10 A-124 at ¶

10In that declaration, Mr. Rudolph also touted the fact that ReDigi had
applied for a patent to cover its technology. The patent states, among other things,
that fora "digital media object"(elsewhere defined to include music files)"to be
offered for sale, it is first copied to the remote server and stored on the disc." A1286 — 1287 at ¶¶ 27-30.
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In fact, even when ReDigi later unveiled its novel "data migration" theory
during depositions, Mr. Rudolph, ReDigi's 30(b)(6) witness on its technical
operations, was compelled to admit that the original source file was deleted from
the user's computer upon upload to the ReDigi cloud:
Q. Okay. And the original file and those additional copies will be
deleted upon upload to the ReDigi cloud, correct?
A. Those files would be deleted, yes.
Q. Okay. But we need to be precise. When you say the files, it
means the original source ale and then any other additional
copies, correct?
A. Yes.
~:

~

Q. Okay. So let me make sure I understand this. It's possible —
when Iupload asong to the ReDigi service, I'm talking about
initially uploading the song to the ReDigi service, I believe you
said that that song file has to be deleted from my machine to get
to the ReDigi cloud in the first instance; is that correct?
A. That is correct.
*

~

Q. So in that sentence you state that upon the upload of an eligible
file, that file itself, put aside the other copies, but that file is
deleted, correct?
A. Correct.
Q. And that sentence is accurate, correct?
A. Correct.
A-1376, A-1390 — 1391, A-1404 (objections omitted). There would, of course, be
no need to "delete" anything on the original user's computer unless a separate copy
(or more precisely phonorecord) had been made on the ReDigi server, as ReDigi
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expressly acknowledged was the case in its preliminary injunction brief.
The foregoing statements of copying and deletion constitute binding judicial
admissions. As this Court has explained,"[a] court can appropriately treat
statements in briefs as binding judicial admissions of fact." Pur~ess v. Sharrock,
33 F.3d 134, 144(2d Cir. 1994). Such statements are "filed with the court subject
to the penalty of sanctions," id., and can be treated as "a formal judicial admission
that is conclusive against [a party] in a motion for summary judgment." Aetna
U.S. Healthcare v. Frazier, 2002 U.S. Dist. LEXIS 13339, at *14(W.D.N.Y. July
22, 2002)(citations and quotations omitted); see also In re Fosamax Prods. Liab.
Liti~•, 647 F. Supp. 2d 265,276(S.D.N.Y. 2009)(construing statements in brief as
judicial admission binding on summary judgment motion). Likewise,"[f]acts
admitted in an answer, as in any pleading, are judicial admissions that bind the
defendant throughout this litigation." Gibbs v. Ci_n~a Corp., 440 F.3d 571, 578(2d
Cir. 2006); see also Western World Ins. Co. v. Stack Oil, Inc., 922 F.2d 118, 12122(2d Cir. 1990)(fact conceded in amended answer and counterclaim constituted
formal judicial admission conclusively established against defendant on summary
judgment).
ReDigi tried to walk away from these admissions during summary judgment
briefing by(1) claiming that the statements in its brief about copying were not
"clear and unambiguous," and (2) submitting a new declaration from Mr. Rudolph
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contradicting the prior admissions about deletion. A-842 — 843; A-864 — 866.
Neither of these subterfuges should be permitted.
ReDigi made the admissions in its brief as a prelude to a lengthy fair use
argument asserted to excuse what was otherwise admitted to be copying: "Such
copying is paradigmatic noncommercial personal use excepted from copyright
inf~ingefnent liability under by (sic) the Fair Use Doctrine." A-105 (emphasis
added). The only plausible reading of this statement, on its face, and in the context
of a discussion about why copying was excused, is that uploading delivers a copy
of a music file to the ReDigi cloud.
The statements about deletion in ReDigi's answer, as well as Mr. Rudolph's
declaration and deposition testimony, are equally clear. While Mr. Rudolph sought
to sidestep those admissions by offering a new declaration on summary judgment
that the deleted file being referenced was the "archival copy that could have
previously been created for recovery purposes"(A-864), this tactic is unavailing.
Even the most tortured logic cannot support ReDigi's construction of the sentence
in its pleading and Mr. Rudolph's preliminary injunction declaration, in which the
deleted file is unequivocally identified as the "Eligible File" being uploaded to the
cloud. 11 A-84 at ¶ 47; A-124 at ¶ 6. Moreover, Mr. Rudolph was asked directly at
1 1 The entire notion of an archival copy was never mentioned in either
ReDigi's answer or its preliminary injunction opposition papers, so there is no
basis to import that meaning into those documents. Indeed, it was not until Mr.
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his deposition which file was deleted, and he confirmed it was the original source
file on the user's computer without ever referencing any supposed "archival copy."
A-1376; A-1404. The law is clear that a party cannot create an issue of fact on
summary judgment by submitting a declaration contradicting the declarant's
previous deposition testimony. See, e.g_, Hayes v. New York City Dept of
Corrections, 84 F.3d 614,619(2d Cir. 1996).
ReDigi may have ultimately awoken to the consequences of admitting the
truth, but no amount of recharacterization can change the undisputed fact that
ReDigi deleted the music file from a user's computer precisely because it created a
new and different copy of that file on ReDigi's server. The controlling definitions
in the Copyright Act render ReDigi's linguistic contortions beside the point
anyway, but if further confirmation that ReDigi copied sound recordings is
required, the Court need only look to what ReDigi judicially admitted before it
realized the legal ramifications of actually telling the truth.12

Ossenmacher's deposition that any mention was made of"archival copies" as he
struggled to explain away the admissions in ReDigi's preliminary injunction brief.
That explanation was patently deficient inasmuch as the archival copies were
maintained on the user's hard drive while the brief on its face references copies in
the user's personal locker in the ReDigi cloud. A-1415.
12ReDigi's brief also makes reference to an updated technology labeled
ReDigi 2.0, which purports to deliver music files purchased through iTunes
directly to ReDigi's server, allegedly without any copies ever being made. ReDigi
Br. at 23. Because ReDigi 2.0 was not launched until after the filing of this lawsuit
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REDIGI VIOLATED CAPITOL'S DISTRIBUTION RIGHT
There is no dispute that actual sales of Capitol's copyrighted recordings

occurred via the ReDigi website. Not only did Capitol's paralegal purchase more
than 100 of Capitol's recordings through the ReDigi site as part of her
investigation, but documentation produced in discovery by ReDigi also showed
additional consummated sales of Capitol's recordings. A-935 — 936; A-1294 —
1295; A-1305 — 1326; SA-1 — 2.
Numerous courts, including the Supreme Court, have had little difficulty
concluding that digital transactions of this type violate the copyright owner's
exclusive right of distribution under section 106(3) of the Copyright Act. See, e.g_,
New York Times Co. v. Tasini, 533 U.S. 483,498 (2001)(selling copies of articles
through online database violated copyright owner's distribution right); Arista
Records, LLC v. Greubel, 453 F. Supp. 2d 961, 968 (N.D. Tex. 2006)("courts
have not hesitated to find copyright infringement by distribution in cases of filesharing or electronic transmission of copyrighted works")(citing cases). The
District Court here reached the same conclusion, finding that "an electronic ale
transfer is plainly within the sort of transaction that § 106(3) was intended to reach
and fits within the definition of distribution of a phonorecord." SPA-8 (quoting
London-Sire, 542 F. Supp. 2d at 173-74).
and just days before the close of discovery, it was not part of the case Capitol filed
and the District Court did not rule on it. SPA-3 at n.3.
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ReDigi does not challenge on this appeal the District Court's finding of a
distribution, but seeks to avoid liability by reliance on the first sale defense. As set
forth below, the first sale defense fails here under the plain language of the statute.
Moreover, ReDigi's purported policy arguments for a broader application of the
first sale defense beyond its statutory limits ignore the critical distinctions between
digital and physical goods, and in any event are appropriately addressed to
Congress, which has specifically rejected calls for enactment of a digital first sale
doctrine.
A.

The First Sale Doctrine Has No Application To Violations of The
Reproduction Right

As a threshold matter, the first sale defense codified in section 109(a) serves
only as a limitation on a copyright owner's exclusive right of distribution under
section 106(3). See 17 U.S.C. § 109(a)("Notwithstanding the provisions of
section 106(3), ..."). Accordingly, as the District Court correctly found(SPA-11),
the first sale defense does not apply to ReDigi's violation of Capitol's right of
reproduction addressed in Point I above. See, sme ., Design Options, Inc. v.
Bellepointe, Inc., 940 F. Supp. 86, 91 (S.D.N.Y. 1996)(right to sell sweaters under
first sale doctrine did not permit reproduction of the sweater designs); U.S.
Copyright Office, Library of Cong., DMCA Section 104 Report(2001), available
at www.copvri~ gov/reports/studies/dmca/sec-104-report-vol-l.pdf(hereafter
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"DMCA Report") at 79 ("Section 109 limits a copyright owner's exclusive right of
distribution. It does not, by its terms, serve as a defense to a claim of infringement
of any of the other exclusive rights.").
B.

The First Sale Defense Does Not Apply To ReDigi's System Under
The Plain Language of the Stat~t~

Section 109(a) of the Copyright Act, which codifies the first sale defense,
provides:
Notwithstanding the provisions of section 106(3), the owner of
a particular copy or phonorecord lawfully made under this title,
or any person authorized by such owner, is entitled, without the
authority of the copyright owner, to sell or otherwise dispose of
the possession of that particular copy or phonorecord.
The District Court correctly found that the first sale doctrine provided no defense
to ReDigi's distribution of Capitol's copyrighted works, because the unlawful
reproductions distributed via the site were by definition neither "lawfully made"
nor the "particular" phonorecord owned by a ReDigi user. SPA-11 — 12.
It is axiomatic that there is no right to reproduce a copyrighted work for
purposes of sale. See, e.g_, Mirage Editions, Inc. v. Albuqucrquc A.RT. Co., 856
F.2d 1341, 1344(9th Cir. 1988)("the right to transfer [under the first sale doctrine]
applies only to the particular copy of the book which appellant has purchased and
nothing else"); United States v. Sachs, 801 F.2d 839, 843 (6th Cir. 1986)("the first
sale doctrine only permits the sale of a particular lawfully made copy, not its
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reproduction")(citing cases); Design Options, 940 F. Supp. at 91 (first sale
doctrine permitted defendant to sell sweaters in which copyrighted designs were
embodied, not "to reproduce the designs and to manufacture and sell new versions
of[plaintiff's] copyrighted sweater styles")
Yet that is precisely what ReDigi did by requiring users to upload recordings
to the ReDigi server, necessarily resulting in the fixation of the copyrighted work
in a new phonorecord. See Point I su ra. It is that newly fixed, unlawfully
reproduced phonorecord that was sold by ReDigi, rather than the "particular
phonorecord" with which the seller began. SPA-11 — 12. Simply put, because the
computer disc on the hard drive ofthe original user's computer and the disc on the
ReDigi server are indisputably two different phonorecords, a distribution that
begins on one and culminates on the other cannot be a distribution of the first
user's particular phonorecord, as required by section 109(a). 13

13The "copyright law scholars" amid contend that there is an inconsistency
between Capitol's interpretation of the tei711 "phonorecord" for purposes of
Capitol's distribution right and ReDigi's asserted first sale defense. Copyright
Law Scholars Br. at 22-23. However, while the term "phonorecord" obviously
carries the same meaning in both sections 106(3) and 109(a) ofthe Copyright Act,
there is a critical distinction in the other language ofthose respective sections.
While section 106(3) reserves to the copyright owner the exclusive right to
"distribute ... phonorecords of the copyrighted work," section 109(a) only provides
a defense where the owner of a "particular ... phonorecord lawfully made ...
disposes] of the possession of that ... phonorecord." 17 U.S.C. §§ 106(3),
109(a).
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While ReDigi and the "copyright law scholars" amid claim that the District
Court's interpretation of section 109 unfairly discriminates against online digital
distribution, the plain language of the Copyright Act itself, including its specific
definitions, renders the first sale doctrine inapplicable in the context of a digital
transmission. The Copyright Office reached that precise conclusion in its 2001
DMCA Report analyzing proposals for a digital first sale doctrine.14 Summarizing
the existing state of the law, the Copyright Office concluded that "section 109 does
not apply to digital transmission of works" because the end-product of such a
transmission is a new copy of the work, in violation of the very essence of the first
sale doctrine:
The transmissions that are the focus of proposals fora "digital
first sale doctrine" result in reproductions of the works involved.
The ultimate product of one of these digital transmissions is a
new copy in the possession of a new person. Unlike the
traditional circumstances of a first sale transfer, the recipient
obtains a new copy, not the same one with which the sender
began. Indeed, absent human or technological intervention, the
sender retains the source copy. This copying implicates the
copyright owner's reproduction right as well as the distribution right.
~

~

~

The language of the statute ... must be given effect. Section 109 is
14The Copyright Office submitted the DMCA Report to Congress in
response to the congressional mandate contained in the Digital Millenium
Copyright Act that the Register of Copyrights prepare and submit a report
analyzing the relationship between technology and the operation of section 109 of
the Copyright Act and making any legislative recommendations. Pub. L. No. 105304, 112 Stat. 2860, 2876 (1998); see pp. 40-41 infra.
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quite specific about the rights that are covered, and does not support
a reading that would find additional rights to be covered by
implication. Where Congress intended to immunize an activity, such
as fair use, from infringement of any exclusive rights, it did so
expressly. ... We therefore conclude that section 109 does not apply
to digital transmission of works.
DMCA Report at 79-80.
ReDigi argues that the DMCA Report's 2001 conclusions have somehow
become outdated. ReDigi Br. at 42. However, ReDigi acknowledged in discovery
that it did not develop a new technology for uploading files, and in fact may have
employed "a very old way" of uploading content. A-930; A-1285; A-1347; A1403. Indeed, the DMCA Report's reference to "`move' or `forward-and-delete'
technology ...that will disable access to or delete entirely the source file upon
transfer of a copy of that file"(DMCA Report at 81-82)(emphasis added) aptly
describes the very technology ReDigi labels in this case as "data migration."
Notably, the DMCA Report readily concluded that existing law would not treat
such a transaction as a first sale and rejected a legislative proposal to "expand"
section 109(x)to cover any such technology. Id. at 80-82.
Contrary to ReDigi's assertion, the Register of Copyrights continues to
assert the same position that there is no digital first sale doctrine embracing
technology such as that used by ReDigi. Lest there be any doubt on this issue, this
Court need only refer to the Register's 2016 Making Available Report, which

ReDigi disingenuously cites as reflecting some new position by the Copyright
Office. ReDigi Br. at 42. That report expressly rejects the argument that the
Copyright Act recognizes a digital first sale doctrine, while citing with approval
the District Court's decision in this case rejecting ReDigi's first sale defense:
The commenters who argued that the distribution right does not
apply in this context further contended that treating digital transfers
as distributions requires recognition of a "digital first sale"
doctrine. In their view, if an electronic file transfer constitutes a
distribution of copies, then the recipient logically should be
permitted to transmit the file to another party without the copyright
owner's permission,just as the owner of a copy in a physical format
(e.g., a used book) may sell or give it away.... The Office does not
find this construction persuasive because the first sale doctrine
"protects only distribution by `the owner of a particular copy or
phonorecord ... of that copy or phonorecord."' ReDi~i,934 F. Supp.
2d at 655 (omission and emphases in original)(quoting 17 U.S.C. §
109(a)). By contrast, a digital file transfer creates a new copy or
phonorecord on the transferee's computer. See id.
Making Available Report at 22 n. 94.
Despite ReDigi's wishful thinking, it can point to nothing that would change
the basic conclusion reached by the Copyright Office in 2001, accepted by the
ls
District Court in this case, and reaffirmed by the Copyright Office again last year.
There is no digital first sale right, because the first sale doctrine only authorizes

1sIt is worth noting that both the AHRA and DPRA,two statutes that ReDigi
claims support its position that it has not violated Capitol's rights (see pp. 23-24
supra), were enacted years before the Copyright Office's 2001 DMCA Report.
Plainly, the Copyright Office in both 2001 and 2016 did not find anything in those
statutes that would permit parties to engage in digital transmissions without
violating the copyright owner's reproduction and distribution rights.
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disposition of the particular copy one lawfully owns, not of another reproduction of
such copy.
C.

ReDigi's Policy Arguments Provide No Basis For Recognizing A
Digital First Sale Defense

ReDigi and its supporting amici seek to sidestep the clear language of
section 109(a) with policy arguments touting the importance of the first sale
doctrine and calling for its application to online digital distributions. As the
District Court recognized, these arguments "effectively request[] that the Court
amend the statute ...." SPA-12. The District Court correctly refused to engage in
such an exercise, which involves "a legislative prerogative that courts are
unauthorized and ill situated to attempt." Id.
Significantly, Congress has itself declined to enact a digital first sale defense
even though it is acutely aware of the various policy arguments that ReDigi and its
amid preach so vociferously on this appeal. Congress considered a digital first
sale proposal as part of the Digital Millennium Copyright Act in the late 1990's,
but ultimately instead mandated the Register of Copyrights to undertake a
comprehensive evaluation of the relationship between existing and emergent
technology and section 109 of the Copyright Act, including proposing any
necessary legislative recommendations. DMCA Report at vii; see Pub. L. No. 105304, 112 Stat. 2860, 2876 (1998). In so doing, Congress of course assumed that
,~

existing law did not provide any digital first sale limitation on the distribution
right.
Among other things, the DMCA Report issued by the Register in 2001
rejected adoption of a digital first sale defense on policy grounds, concluding that
extension of the first sale doctrine to the online environment would impede the
copyright law's central goal of providing an incentive to create. DMCA Report at
90-91. In the fifteen-plus years since its receipt ofthe statutorily mandated DMCA
Report analyzing a potential digital first sale doctrine, Congress has not chosen to
enact any such legislation. Absent express amendment of the Copyright Act by
Congress, there is no basis for imposition of a digital first sale doctrine just
because ReDigi and certain other constituencies think it would make for good
policy. See Fortnightl~rp. v. United Artists Television, Inc., 392 U.S. 390,
401-402(1968)(rejecting invitation to "accommodate various competing
considerations of copyright, communications, and antitrust policy," Court held that
policy balance was "job ... for Congress, and that Court must "take the Copyright
Act of 1909 as we find it"), superseded by statute, 17 U.S.C. § 101 (definition of
"perform").
As the District Court also noted, the Copyright Office's conclusion "that the
justifications for the first sale doctrine in the physical world could not be imported
into the digital domain" undercut the force of ReDigi's policy arguments. SPA-12.
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Since the District Court's decision, the U.S. Department of Commerce's Internet
Policy Task Force has also issued its own 2016 report echoing the Copyright
Office's findings that applying the first sale doctrine "to digital transmissions could
risk causing substantial harm to the primary market for creative works(and to the
income of creators as well as copyright owners)." U.S. Department of Commerce
Internet Policy Task Force, White Paper on Remixes, First Sale, and Statutory
Damages(2016) at 66.1 Thus, even were this Court inclined to accept ReDigi's
invitation to undertake the kind of policy judgment reserved for Congress, it should
reject ReDigi's arguments based on the persuasive reasoning of both the Copyright
Office and the Department of Commerce. See SPA-12 (noting DMCA Report
entitled to deference under Skidmore v. Swift & Co., 323 U.S. 134, 140(1944)
based on its power to persuade).
While ReDigi and its amici insist that digital distributions must be treated
the same as distribution of physical objects for first sale purposes, such an
argument ignores the fact that the "tangible nature" of physical goods lies at the
heart ofthe first sale doctrine:
The tangible nature of the copy is not a mere relic of a bygone
technology. It is a defining element ofthe first sale doctrine and
critical to its rationale. This is because the first sale doctrine is an
16See www.uspto.gov/sites/default/files/documents/copvrightwhitepaper.pdf
for a link to the full report issued by the Internet Policy Task Force led by the U.S.
Patent and Trademark Office and the National Telecommunications and
Information Administration.
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outgrowth of the distinction between ownership of intangible
intellectual property (the copyright) and ownership of tangible
personal property (the copy).
DMCA Report at 86. In contrast, digital transmissions, which necessarily impinge
upon the copyright owner's reproduction right in the intangible work, do not
implicate rights of alienation in personal property:
Digital transmission of a work does not implicate the alienability of a
physical artifact. When a work is transmitted, the sender is not
exercising common-law dominion over an item of personal property;
he is exercising the central copyright right of reproduction with
respect to the intangible work. Conversely, the copyright owner's
reproduction right does not interfere at all with the ability of the
owner of the physical copy to dispose of ownership or possession of
that copy, since the first sale doctrine applies fully with respect to the
tangible object (e.g., the user's hard drive) in which the work is
embodied.
Id. at 87.
In this respect, ReDigi's heavy reliance on the Supreme Court's decisions in
Bobbs-Merrill Co. v. Straus, 210 U.S. 339(1908) and Kirtsaeng v. John Wiley &
Sons, Inc., 133 S. Ct. 1351 (2013)is misplaced. The Supreme Court has never
suggested that the first sale doctrine permits an owner to reproduce his or her copy
for purposes of sale, and such an interpretation would be at complete odds with the
first sale doctrine's key distinction between one's right to sell personal property
and the copyright owner's right to control reproduction of the copyrighted work.
As the Copyright Office explained in the DMCA Report, the Bobbs-Merrill

43

decision drew a "sharp distinction" between the reproduction and distribution
rights,"creating an exception to the vending (i.e., distribution) right only to the
extent it didn't interfere with the reproduction right." DMCA Report at 80; BobbsMerrill, 210 U.S. at 350-51. Congress carried forward this important distinction in
section 109 by extending the first sale defense only to disposition of a lawful
owner's "pa~ticula~ copy," not reproductions of such copy embodied on a new
material object. 17 U.S.C. § 109(a)(emphasis added).
Nothing in Kirtsaen~ is to the contrary. The "equal treatment" principle
espoused there relates solely to the geographic component of the first sale doctrine
at issue in that case and has no bearing on the relationship between digital and
physical goods. In Kirtsaen~, the Supreme Court found that the plain language of
the words "lawfully made under this title" did not impose a geographic distinction
between copies manufactured abroad and those manufactured in the United States.
133 S. Ct. at 1358-60. In contrast, the plain language of the statute permitting
disposition of an owner's "particular" copy or phonorecord expressly precludes
extending the first sale doctrine to online digital transmissions, which necessarily
involve reproductions. See SPA-12("The statute plainly applies to the lawful
owner's `particular' phonorecord, a phonorecord that by definition cannot be
uploaded and sold on ReDigi's website.").
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ReDigi's and its supporting anzici's policy arguments also simply ignore the
far greater threat that electronic transfers pose for copyright owners in comparison
to the circulation of physical copies in an off-line world. As explained in the
DMCA Report:
Physical copies of works degrade with time and use, making used
copies less desirable than new ones. Digital information does not
degrade, and can be reproduced perfectly on a recipient's computer.
The `used' copy is as just as desirable as (in fact, is indistinguishable
from) a new copy of the same work. Time, space, effort and cost no
longer act as barriers to the movement of copies, since digital copies
can be transmitted nearly instantaneously anywhere in the world with
minimal effort and negligible cost. The need to transport physical
copies of works, which acts as a natural brake on the effect of resales
on the copyright owner's market, no longer exists in the realm of
digital transmissions. The ability of such `used' copies to compete
with market share for new copies is thus far greater in the digital
world.
DMCA Report at 82-83 (footnotes omitted); see also White Paper at h5-66
(quoting same and concluding that "Copyright Office's 2001 observations are still
valid"). As the District Court aptly summarized it, "the first sale doctrine was
enacted in a world where the ease and speed of data transfer could not have been
imagined." SPA-13.
Not only is the market impact of such instantaneous digital transfers a far
greater threat for copyright owners, but digital transmission "is also accompanied
by a greatly increased risk of piracy." DMCA Report at 99. As the Register of
Copyrights put it, "[c]opyright piracy in the online world is not a matter of
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speculation — it is, unfortunately, an established fact of life." Id. The record
companies' daunting task of halting online infringers like Napster,l~ Grokster,18
Aimster19 and countless others amply supports the Register's conclusion that the
digital world poses threats to owners of sound recordings far greater in scope than
those posed by physical goods. The sheer volume of unauthorized digital copies at
issue in those cases dwarfs comparable situations involving physical goods. And
the many ways in which ReDigi users could concededly retain multiple copies of
the recordings with which they had supposedly parted through ReDigi's
marketplace (A-1292 — 1293 at ¶¶ 57-64) only aggravated the risks to copyright
owners.
ReDigi's and its amici's superficial efforts to equate online digital
distribution with the type of physical distribution permitted under the first sale
doctrine simply ignore all of the foregoing commercial realities detailed in the
Copyright Office's DMCA Report and reiterated in the Department of
Commerce's White Paper. These realities fully justify any "obstacles to resale"
that the first sale doctrine imposes in the digital context, even if they "are different
from, and perhaps even more onerous than, those involved in the resale of CDs and
"See A & M Records, Inc. v. Napster, Inc., 239 F.3d 1004 (9th Cir. 2001).
18See Metro-Goldwyn-Mayer Studios, Inc. v. Grokster, Ltd., 545 U.S. 913
(2005).
19See In re Aimster Copvriiht Liti~., 334 Fad 643 (7th Cir. 2003).
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cassettes...." See SPA-13 (rejecting ReDigi argument that requiring owner to sell
a computer hard disk, iPod or other memory device led to an "absurd" result). As
the District Court properly concluded, it should ultimately be left to Congress
rather than the Courts to assess whether the physical limitations of the first sale
doctrine should be abandoned in today's digital world. Id.
III.

REDIGI DOES NOT HAVE A COLORABLE FAIR USE DEFENSE
It is no surprise that the District Court had "little difficulty concluding that

ReDigi's reproduction and distribution of Capitol's copyrighted works falls well
outside the fair use defense." SPA-10. Without transforming anything or serving
any broader purpose of copyright law, ReDigi copied and peddled identical
replicas of Capitol's creative works for its own profit and to the direct detriment of
the market for legitimate sound recordings. Those activities come nowhere close
to satisfying the statutory factors set forth in 17 U.S.C. §107 or vindicating the
broader purpose of fair use to "promote the Progress of Science and useful Arts."
See Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569, 575 (1994).
ReDigi all but acknowledges as much on appeal, avoiding any discussion of
the statutory fair use factors or even the underlying justifications for the defense
articulated by this Court. Rather, ReDigi offers fair use only as a proxy for its
deficient first sale defense, insisting that fair use should "extend" the policies of
first sale to the digital domain. The aTnici argue similarly that fair use can correct
47

for the conceded gaps in ReDigi's first sale defense. But fair use is not acure-all
for defendants who fail to meet other statutorily prescribed criteria for potential
defenses. ReDigi was a profiteer exploiting identical copies of Capitol's
recordings, and its attempt to recast its failed first sale defense as a fair use
provides it no cover. As set forth below, the District Court applied the correct
standards in rejecting fair use, and ReDigi's attempt to shoehorn its failed first sale
defense into a fair use misapplies the Copyright Act.
A.

The District Court Correctly Rejected ReDigi's Fair Use Defense
On Both Statutory and Policy Grounds

Unlike ReDigi, the District Court carefully considered both the underlying
purposes of fair use and the important preamble and specific factors contained in
§107 of the Copyright Act. As the Court correctly noted, the "ultimate test of fair
use" is whether permitting or preventing the use in question serves the copyright
law's foal of"promoting the Progress of Science and useful Arts." SPA-9
(quoting Castle Rock Entm't, Inc. v. Carol Publ'g Group, Inc., 150 F.3d 132, 141
(2d Cir. 1998)). The Court further noted the illustrative list of permitted uses
contained in §107, including "criticism, comment, news reporting, teaching ...
scholarship, or research." SPA -9. As this Court has held, while these categories
are only illustrative, a Court first should consider whether a use falls within or is
"similar to" those listed in the slatule. See Ringgold v. Black Entm'_t Television,

Inc., 126 F.3d 70, 78(2d Cir. 1997).
Notably, ReDigi neither acknowledges these basic purposes animating the
fair use defense nor considers the illustrative list of potentially eligible uses
contained in the statute's preamble. It avoids that discussion for a reason. By
simply duplicating sound recordings to undersell Capitol's legitimate retailers,
ReDigi surely undermined incentives for artistic creativity. Its commercial service
was far removed from the kinds of illustrative fair uses the statute identifies, such
as "criticism" or "scholarship," and thus did nothing to add to the store of creative
works or serve the purposes of promoting "the useful arts."
Consideration of the four factors set forth in section 107 drives home even
more starkly that ReDigi makes nothing resembling a fair use. That ReDigi steers
clear of discussing the four factors is itself fatal; while non-exclusive, the factors
are also "mandatory," according to this Court. See Swatch Group Mana _ e
Services v. Bloomberg LP,756 F. 3d 73, 81 (2d Cir. 2014).20 The first factor
requires the Court to consider "the purpose and character ofthe use, including
whether such use is of a commercial nature or is for nonprofit educational
purposes." 17 U.S.C. § 107(1). As the District Court noted, and this Court has
repeatedly held, this factor often hinges on whether the challenged use is

20 Only the Copyright Law Scholars afnici address all four §107 factors
expressly, but as set forth below, they misapply both the individual factors and the
proper balance of those factors.
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"transformative" by adding "something new, with a further purpose or different
character" to the copyrighted work, or conversely, whether the use merely
"supersedes the objects of the original creation." See SPA 10 (citing Campbell,
510 U.S. at 578-79); Authors Guild v. Goole,Inc., 804 F.3d 202, 214(2d Cir.
2015)(citations and quotations omitted). The first fair use factor concomitantly
asks whether the use is commercial, because commercial uses are entitled to less
solicitude in the fair use analysis. SPA-10; Campbell, 510 U.S. at 585.
The District Court rightly found that both inquiries "disfavor" a finding of
fair use. The uploading, sale and downloading of digital replicas of Capitol's
sound recordings added nothing "new, with a further purpose or different
character" to Capitol's copyrighted works. See SPA-10. Napster, 239 F.3d at
1015 ("downloading MP3 files does not transform the copyrighted work"); UMG
Recordings, Inc. v. MP3. Com,Inc., 92 F. Supp. 2d 349, 351 (S.D.N.Y. 2000)
(copied MP3 recordings added no "new aesthetics, new insights and
understandings"). Indeed, it would be hard to imagine anything that "supersedes
the objects" of a sound recording more obviously than an identical digital copy that
serves as a ready substitute for the "original creation," albeit at a discounted price.
Without any new "purpose," the object of the copy is the same as the original — to
allow a user to listen to a favored recording.
ReDigi's service was also "undoubtedly commercial." SPA-10. ReDigi
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earned a substantial 60%transaction fee on every sale of a copied ale, keeping the
lion's share of unlawful proceeds for itself. More broadly, as the District Court
held, both ReDigi and the uploading user "directly profit from the sale of a digital
music file, and the downloading user saves significantly on the price of the song in
the primary market." SPA-10. Thus, ReDigi's business was quintessentially
commercial not only for ReDigi itself, but also those whom it encouraged to use its
service.
Fixated solely on re-arguing its defective first sale defense under the rubric
of fair use (a ploy discussed below), ReDigi does not even try to meet the basic
first-factor criteria. It argues defensively that fair use protection "is not limited to
so-called `transformative' uses" and remains silent on the plainly commercial
nature of its service. ReDigi Br. at 43. The aynici supporting ReDigi make similar
concessions that the use is non-transformative, see Copyright Law Scholars Br. at
24; ALA Br. at 5-6, while claiming that the District Court "unduly focused on the
relevance of commerciality." See Copyright Law Scholars Br. at 25.
But, while it is true that transformative use "is not absolutely necessary for a
finding of fair use," see Authors Guild, Inc. v. HathiTrust, 755 F.3d 87, 101-102
(2d Cir. 2014), and that commercial motivation standing alone is not dispositive,
see Google, 804 F.3d at 218-19, these concessions have critical consequences for
the overall fair use analysis. As this Court has noted,"the more transformative the
5 ].

[secondary] work, the less will be the significance of other factors, like
commercialism, that may weigh against a finding of fair use." Id. at 219 (quoting
Campbell, 510 U.S. at 579). Here, where ReDigi acknowledges that its use was
lacking in any transformative quality, it is left with nothing to mitigate the effect of
its plainly commercial motivation. Id.("a commercial motivation on the part of
the secondary user will weigh against her, especially, as the Supreme Court
suggested, when a persuasive transformative purpose is lacking"). ReDigi cites no
similar case where a use that is both non-transformative and made by a commercial
merchant is deemed fair.21
Moreover, the conceded absence of any transformative purpose elevates the
significance of the remaining fair use factors, which also counsel against fair use.
The second statutory factor,"the nature of the copyrighted work," 17 U.S.C.
§107(2), disfavors fair use where creative works such as sound recordings are at
issue. See, SPA-10. See also Napster, 239 F.3d at 1016; MP3.com,92 F. Supp. 2d
21ReDigi also cites Swatch Group Management Services v. Bloomberg LP,
756 F. 3d 73 (2d Cir. 2014), where the defendant news reporting service made
available to its subscribers a recording of plaintiff's earning conference call. This
Court deemed the use fair, finding it sufficiently transformative by altering the
context, purpose, and implied message of the recording in the context of"news
reporting." The Court further deemed the recording a "factual work" more
susceptible to fair use, and noted that plaintiff never exploited any market for its
earning calls and thus suffered no market harm. ReDigi's concededly nontransformative commercial service, which offers a ready substitute for the precise
type of goods Capital markets, surely bears no similarity to this kind of news
reporting.
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at 351-52(sound recordings are "close to the core of intended copyright
protection" and "far removed from the more factual or descriptive work more
amenable to fair use")(citations and quotations omitted). And, where ReDigi
duplicates entire recordings wholesale, it fails to satisfy the third fair use factor of
"the amount and substantiality of the portion used in relation to the copyrighted
work as a whole." 17 U.S.C. § 107(3). See SPA-10; MP3.com,92 F. Supp. 2d at
351-52 (entire recordings taken).22
Finally, ReDigi ignores the critical fourth factor — "the effect ofthe use upon
the potential market for or value of the copyrighted work," 17 U.S.C. § 107(4) —
which this Court has emphasized is the "single most important element of fair
use." HathiTrust, 755 F.3d at 96(quoting Harper &Row Publishers, Inc. v. Nation
Enters., 471 U.S. 539, 566 (1985)). The key inquiry under this factor is whether
the challenged use "serves as a substitute for the original work." Id. Indeed, this
Court has stated that the fair use defense in general is subject to the "important
proviso" that the challenged use "must not excessively damage the market for the
original by providing the public with a substitute for that original work." Id. at 95.

22 ReDigi and the Library Association predictably avoid mention of factors
two and three, while the Copyright Law Scholars insist that neither is
"dispositive." See Copyright Law Scholars Br. at 26, 27. But ReDigi finds itself
with no factor in its favor, and as noted above, the absence of a transformative
purpose makes these remaining factors that much more significant.
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ReDigi's use was a textbook violation of this principle, as it copied and sold
exact duplicates of copyrighted sound recordings to the same consumers seeking
the same music. As the District Court held, the "product sold in ReDigi's
secondary market is indistinguishable from that sold in the legitimate primary
market save for its lower price," allowing ReDigi to "divert" buyers away from
that "primary market." SPA-11. See Napster, 239 F.3d at 1017 ("deleterious
effect on the present and future digital download market" defeats fair use). Again,
ReDigi cites no case where commercial sale of an exact substitute for a marketable
copyrighted work was deemed fair, because any such scenario runs directly
counter to the principles of fair use articulated by this Court. Thus, both
individually and collectively, all factors weigh strongly against fair use.
B.

Fair Use Cannot Cure the Deficiencies of ReDigi's First Sale
Defense

Because actual application of the section 107 factors devastates its fair use
defense, ReDigi instead suggests that fair use can correct for the deficiencies in its
first sale defense. ReDigi argues that even if its conduct is infringing, its use is fair
because it "further[s] the public interest by extending reasonable first sale
protection" to ReDigi's users. ReDigi Br. at 43. More specifically, ReDigi claims
that its technology "furthers the important copyright interest in extending first sale
protection" to the digital domain." Id. at 44(emphasis added).
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Though articulated differently, ReDigi's amici supporters advance a similar
argument. The Copyright Law Scholars argue that ReDigi "provides a pathway to
effectuate the §109(a) entitlement for digital files." Copyright Law Scholars Br. at
25. The Library Association argues that ReDigi's use was "analogous to" a
permitted first sale, and that this Court should use the principles of first sale to
immunize ReDigi's conduct, even though section 109 does not technically apply.
ALA Br. at 5-7, 14-15.
In a nutshell, then, ReDigi and amici ask the Court to forgive ReDigi's
failure to meet the criteria of section109, because ReDigi was close enough in
practice, and to let fair use vindicate the principles of section 109 regardless of
whether that section literally applies. That argument is both wrong and highly
problematic for construction ofthe Copyright Act. First, in crafting section109,
Congress balanced the interests of copyright owners against those of owners of
copies of copyrighted works by establishing important safeguards and limitations:
the section 109 exemption applies only to distribution of a "particular" and
"lawfully made" copy. Allowing ReDigi to dispense with these safeguards in the
name of fair use undermines the carefully drawn balance of interests reflected in
the express conditions of section 109.
Indeed, when Congress was concerned that fair use remain available as a
defense to conduct that otherwise failed to satisfy the conditions for a particular
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statutory limitation on liability, it said so explicitly. For example, 17 U.S.C. §108
limits liability for certain reproductions (photocopies) by libraries and archives.
However, because library photocopying is likely to intersect with classic fair uses
(such as "scholarship" or "research"), section 1080(4)provides that "[n]othing in
this section ... in any way affects the right of fair use as provided by section 107."
See Nimmer, supra, §13.05[E][2], at 13-240 (under this statutory language, "it is
necessary to look beyond the section 108 exemption to the general law of fair use
as applied to photocopying"). Congress was compelled to make no similar
clarification in section 109, however, because disposing of a copy of a copyrighted
work is closely aligned with concepts concerning alienation of physical property
(see Point II supra) and not the kind of activity (like library photocopying)that
serves a core fair use purpose and naturally engages a fair use analysis. Section
109 stands on its own in establishing whether a first sale defense is available.
ReDigi's and its amici's theory of fair use also improperly extends section
109 to exempt reproduction, even though the defense pertains only to distribution.
ReDigi asks that the Court exonerate its "technology" generally as a fair use,
ReDigi Br. at 43, but that technology hinges on an initial reproduction. The
Copyright Law Scholars more explicitly argue that "copies necessary to effectuate
the first sale entitlement are fair use"(emphasis added), Copyright Law Scholars
Br. at 25, and the Library Association concedes that a copy is made but calls for
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fair use because ReDigi "attempts to recreate" a physical first sale in the digital
domain. ALA Br. at 15. Butjust as fair use cannot undo the section 109
requirements of a "particular copy lawfully made," neither can it extend the first
sale defense to the right of reproduction it was never meant to cover.
Again undaunted by the language and limits of the statute, ReDigi and its
proponents nevertheless persist that fair use should be used to vindicate the general
policies codified in section 109 even though the exemption does not technically
apply. They cite no case applying fair use to section 109, but insist that HathiTrust
authorizes using fair use to further "other important copyright interests" and the
"rationale" behind other specific exceptions to liability whose conditions have not
otherwise been met. ALA Br. at 4, 6-7; ReDigi Br. at 44. The case stands for no
such proposition.
In the relevant section, HathiTrust found that scanning books into a digital
archive so as to provide print-disabled patrons with accessible formats was a fair
use. In particular, this Court noted that both the Supreme Court and the legislative
history of section 107 expressly identified making copies for use by "blind
persons" as a paradigmatic example of fair use. 755 F.3d at 102. The Court then
noted other instances in which Congress expressed its commitment to reducing
hardships for the blind, including the Americans With Disabilities Act and section
121 of the Copyright Act, which exempts from liability certain reproductions made
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for the blind. Id. The Court expressly declined to consider whether the
defendant's conduct was independently covered under section 121. Id. at 103 n. 7.
The case thus does not use fair use to "~11 in the gaps" of an insufficient
statutory defense, but simply notes multiple sources of authority for treating a
certain kind of use as fair. The Court, in fact, expressly declined to consider
whether the statutory exemption in section 121 applied to the conduct in issue, and
certainly made no ruling that fair use is a ready proxy for other statutory defenses.
Moreover, in addition to the obvious salutary purpose of an archive for a disabled
population, the Court found that the market for books accessible to the
handicapped was "so insignificant" that publishers did not generally exploit it. Id.
at 103. ReDigi's commercial enterprise of intruding into Capitol's key market and
offering cheaper substitutes is thus hardly an apt analogy.
Even farther afield is the Library Association's invocation of the Register of
Copyrights rulemaking responsibilities under section 1201(a) ofthe Copyright Act,
which forbids "circumvention of technical measures" that control access to certain
copyrighted works. This provision exempts persons who would be "adversely
affected by virtue of such prohibition in their ability to make noninfringing uses
of'particular classes of copyrighted works, 17 U.S.C. § 1201(a)(1)(B), and
charges the Register with making recommendations on the grant of such
exemptions. Id. § 1201(a)(1)(C). The Library Association argues that, because the

Register considers fair use in making these recommendations, this section further
supports using fair use to vindicate other purposes of the Copyright Act even
where a particular exemption does not apply. ALA Br. at 7-8, 10, 12. The analogy
is stretched beyond any logical breaking point.
First, the Register is charged with making these judgments on a case-by-case
basis, rather than with reference to a specified set of rules and conditions, such as
those embodied in section 109. Second, in granting exemptions, the Register is
specifically directed to consider factors drawn directly from those articulated in
section 107, including the effect of the section 1201 prohibition on "criticism,
comment, news reporting, teaching, scholarship, or research," and "on the market
for or value of copyrighted works." 17 U.S.C. § 1201(a)(1)(C)(iii)-(iv). Thus,
unlike with the first sale doctrine, Congress thought it necessary to embody
principles of fair use expressly in section 1201 (just as Congress expressly reserved
the fair use defense for libraries who do not meet the criteria of the section 108
photocopying exception). And finally, it bears noting that, as discussed above, the
same Register of Copyrights who makes these recommendations has repeatedly
rejected the notion of a digital first sale and even specifically of its application to
ReDigi.
Awkward analogies aside, ReDigi has neither a plausible first sale nor a fair
use defense. It simply comes nowhere near meeting the statutory criteria for either,
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and it cannot overcome the failures of one by ignoring the failures of the other.
Fair use is an equitable rule of reason, not afree-floating panacea for vindicating
every other policy potentially lurking elsewhere in the Copyright Act, and there is
nothing about a supposed "digital" first sale that warrants application of the
policies, statutory factors, and justifications underlying the fair use defense.
CONCLUSION
For all of the foregoing reasons, the District Court's decision granting
Capitol summary judgment should be affirmed.
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