
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

        

  

 

 

     

            

                                                           
   

 

 
September 13, 2019 

 

 

Chris Clayton, Livestock Facility Siting Program Manager  

Bureau of Land and Water Resources  

Department of Agriculture, Trade and Consumer Protection 

2811 Agriculture Drive  

P.O. Box 8911  

Madison, WI 53708-8911 

 

 Re: Joint Comments on the 2019 Hearing Draft of ATCP 51  

 

Dear Mr. Clayton:  

 

The undersigned agricultural groups offer these joint comments on the proposed revisions to Wis. Admin. 

Code. s. ATCP 51. Together, we represent nearly all of Wisconsin’s livestock agriculture. Recently released 

data from 2017 reveals that the economic impact of agriculture in Wisconsin is stronger than ever. Total 

agricultural impact to our state’s economy is $104.8 billion with dairy alone accounting for nearly $46 billion, 

contributing more than 150,000 jobs statewide. The negative impacts of the proposed rule revisions — which 

will without a doubt stymie further growth of livestock agriculture in Wisconsin — will be felt not just by 

livestock producers. All the allied industry partners that serve animal agriculture in the state, such as 

agricultural supply cooperatives, veterinarians, agricultural consultants and planners, milk and meat processors 
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and animal feed and health products manufacturers and distributors, will suffer.  Left unchanged, this proposed 

rule could negatively affect hundreds of thousands of jobs in this state. 

 

While each of these organizations reserves the right to separately submit written comments to highlight specific 

concerns unique to their respective sectors, we hope that by writing together we emphasize that agriculture is 

united in its strong opposition to the draft rule put forward by the Department.  

 

Process Concerns.   

 

In 2017, a very similar draft of proposed revisions to ATCP 51 was presented to the Department of Agriculture, 

Trade and Consumer Protection Board (Board) for review. The Board decided not to move that draft forward 

to a public hearing. Instead, Board members instructed Department staff to: (1) gather more stakeholder input 

and (2) analyze the impact that the proposed new setbacks would have on farms that were previously permitted 

under the livestock facility siting rule. The Department has not followed the Board’s direction. The Department 

has not adequately responded to stakeholder input nor has an “on the ground” setback analysis been performed 

and presented to the Board.  

 

Multiple meetings with agricultural stakeholders since 2017 did not result in any significant changes to the 

draft that was presented to the Board at its July 2019 meeting. Implicit in the Board’s directive to seek more 

stakeholder input was the idea that the feedback would be used to improve the rule. This has not been done.   

 

In December 2018, the Department reconvened the Technical Expert Committee (TEC) with no change to 

membership.  The TEC had no farmer participation and very little industry input. From our view, the TEC 

reviewed a handful of issues in an abbreviated fashion and used the 2017 draft rule language as the starting 

point for discussion. Not surprisingly, at the end of this process the Department forwarded a rule to the DATCP 

Board that is very similar to the 2017 version.  

 

The Department has not tested the impact of the proposed new setbacks on farms as the Board requested in 

2017. Not only is moving to a setback-only model a major shift in policy, but if it is not well reasoned and 

tested, then these setbacks could also be an obstacle to the success of livestock agriculture in Wisconsin. In 

2017, Dairy Business Association staff applied the new setbacks to two projects: a farm growing to CAFO size 

and another just growing beyond 500 animal units. Neither project could have fit within the parameters of the 

new setbacks. The proposed rule changes would have halted theses family farms’ plans or potential to grow 

their businesses, contrary to the legislative intent of the authorizing statute. Additional testing is imperative to 

ensure that we are not setting an unrealistic and unworkable standard to the detriment of animal agriculture in 

our state.  

 

At the July 2019 Board meeting, Department staff suggested that it would be impossible to do this sort of 

analysis and that they had never been directed by the Board to perform one. It is true that each individual farm 

project will be different, which would make testing all the previously approved projects a long and difficult 

process. This is not what was expected. It is not unreasonable for the Department to test a representative 

sampling of projects in order to gauge the impact of their proposed changes. Our livestock industry groups 

stand ready to assist in providing representative farms on which to conduct this analysis.  

 

The Department’s authority to promulgate and revise this rule springs from and is limited by Wisconsin’s 

Livestock Siting Law (Wis. Stat. § 93.90). The Legislature held that this law “…is an enactment of statewide 

concern for the purpose of providing uniform regulation of livestock facilities.” The legislative intent 

underpinning the livestock siting statute is to create fair and uniform statewide standards for siting new or 
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expanding livestock farms across the state. Specifically, Wisconsin law requires the Department to promulgate 

rules that are:    

 

1. Protective of public health or safety  

2. Practical and workable 

3. Cost effective  

4. Objective 

5. Based on scientific information that has been subjected to peer review  

6. Designed to promote the growth and viability of animal agriculture in this state  

7. Designed to balance the economic viability of farm operations with protecting natural resources 

and other community interests  

8. Usable by officials of political subdivisions. See Wis. Stat. § 93.90(2)(b). 

Additionally, the administrative rules used to implement the livestock siting statute must be reviewed every 

four years. The legislative intent behind this review is to ensure that ATCP 51 keeps pace with changes in 

technology and agricultural practices. The intent is not to make wholesale policy choices concerning the ability 

to expand; that is left to the Legislature. Moreover, changes in Wisconsin law, rooted in 2011 Wisconsin Act 

21, require all administrative rules to be grounded in clear statutory authority.  These proposed rule revisions 

fail to meet the legislative intent of the authorizing statute and are contrary to the Legislature’s charge to 

develop a rule “designed to promote the growth and viability of animal agriculture in this state.”   

 

Odor Management and Setbacks.   

 

Technical Expert Committee. The proposed rule would abandon the current odor management standard, which 

relies on an odor score along with setbacks, in favor of a new system that relies on drastically increased 

setbacks with the possibility of credits for certain odor control practices. This is the most significant and 

unworkable change made in the hearing draft. It is noteworthy that this stark policy shift originated from 

DATCP staff, not from the farming community, public concerns or the TEC. The 2015 TEC Report made 

several specific recommendations on how to update and improve odor scoring, but it did not recommend the 

wholesale abandonment of the system. Rather, this significant shift in policy was advanced by agency staff 

and was included in the hearing draft submitted to the DATCP Board in 2017 and then repeated in this draft.   

 

Statutory Criteria. The argument made by Department staff for the new setback model is that the odor scoring 

methodology is no longer the subject of ongoing study and improvement. It is true the OFFSET model is no 

longer being updated by its developers. Yet, the new setback distances themselves are based on this same body 

of knowledge. Also, other states that rely on the OFFSET model have found a path forward that is different 

than the absolute setback approach that DATCP proposes. There is no evidence that the proposed system meets 

the statutory standard of being practical and workable, cost effective or objective, designed to promote the 

growth and viability of animal agriculture in this state, and designed to balance the economic viability of farm 

operations while protecting natural resources and other community interests. It appears that these statutory 

guideposts for the siting law have been largely ignored. Furthermore, the proposed setbacks appear to be a 

solution to a problem that does not exist. There have been very few challenges to the livestock siting process 

overall, and the odor scoring system has not been featured prominently in any.  

 

Setback Measurements. The threat that expanded setbacks pose to the growth of livestock agriculture is 

exacerbated by having distances measured from property lines, as opposed to being measured from a person 

who can perceive an odor. The current odor scoring system is measured from the location of the nearest odor 
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receptor, such as a neighboring residence. This rule should maintain this standard.  Measuring an odor’s impact 

on unimproved forested land or a neighbor’s corn field is inappropriate. By basing these setbacks on property 

lines, we would be disregarding the actual issue they are meant to address. The adoption of these increased 

distances in combination with being measured from property lines would make Wisconsin a regulatory outlier. 

Farmers have a choice of where to grow and expand their farms. The proposed changes would be one more 

reason for farmers to decide to grow their businesses elsewhere. Such a decision affects not just farmers. Our 

state’s processing industries will direct their investments where the meat and milk are being produced.  

 

Unclear Flexibility. Under the proposed changes, farms seeking a livestock siting permit could try to “earn 

back” part of the setback amount by implementing different odor mitigation strategies. This is positive, but it 

is unclear if the amount that farms could practically “earn back” would make the setbacks workable. Once 

again, the lack of effort by the Department in applying this new system to real-life examples leaves us without 

the information needed to evaluate it. This approach would need to be tested using real-life example farms 

before being adopted.  

 

Local Variance. The only option for farmers who cannot meet the increased setbacks and “earn back” enough 

ground to fit into their existing or proposed footprint is to try to seek a local variance. The Department presents 

this as a helpful alternative, but it would basically return the livestock siting process to the whims of local 

officials. This is exactly what the livestock siting law was created to avoid; therefore, this rule revision fails to 

live up to the legislative intent of the authorizing statute.  

 

Runoff Management.  

 

Changes proposed in this draft regarding runoff management effectively establish a de facto effluent limit for 

farms covered by livestock siting. Livestock siting legislation was not meant to duplicate CAFO regulations. 

Blurring the lines between these two permits and categories of farms covered by this rule revision undermines 

the reasoning behind having a separate set of livestock siting regulations. There is also a legal consideration 

because we do not believe that DATCP has the authority to establish such a limit. Rather, this duty has been 

expressly delegated to the state Department of Natural Resources and any attempt to undermine that delegation 

would be contrary to law.  

 

Requiring NRCS 635 Compliance is Inconsistent and Expensive. Additionally, the proposed rule would 

incorporate 2016 NRCS 635 by reference. 2016 NRCS 635 is the state-specific version of the federal technical 

standard on the construction of vegetated treatment areas (VTAs). It was created at a time when DNR was 

seeking to stop the use of VTAs. DNR had a strong hand in the creation of this new technical standard, and 

the result was a version of NRCS 635 that differs greatly from the federal version and the versions used by our 

neighboring states. The standard was less about how to build a VTA and more about discouraging farmers 

from building them.  

 

The DNR’s former plan to abandon all VTAs, regardless of their individual effectiveness, is not consistent 

with the federal Clean Water Act. It also runs contrary to 2011 Wisconsin Act 21. Ultimately, it took litigation 

to stop the DNR from moving forward. 2016 NRCS 635 is not consistent with current DNR practice for 

regulating VTAs on CAFOs and therefore should not be applied to CAFOs and smaller farms through the 

livestock siting rule. A larger conversation needs to be had about potential revisions to 2016 NRCS 635 to 

make this standard workable before it should be adopted by the Department in an administrative rule, which 

will transform a guidance document into Wisconsin law. These changes will also impact farms that have 

already been permitted and it is unfair to change the rules on them after the fact.   
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Additionally, compliance with 2016 NRCS 635 would be very expensive. The economic analysis performed 

in conjunction with the release of the hearing draft greatly underestimates the cost of compliance as well as 

the number of farms that would be affected. We understand that most farms faced with meeting 2016 NRCS 

635 would opt to collect all the rainwater that runs off their feed storage area. For many, this would require the 

construction of a new storage facility for the added volume of liquid in addition to also upgrading their feed 

pad. For many farms, this will cost significantly more than $210,000 estimated by the Department. 

Additionally, once the storage facility is built, the farm will face the annual cost of hauling and land applying 

this extra rainwater in perpetuity. This significant ongoing annual expense is not reflected in the economic 

analysis, rendering it faulty. Furthermore, the estimate that only 55 farms would be affected does not properly 

consider farms that desire to grow up to, or above, the livestock siting permit threshold. Requiring compliance 

with 2016 NRCS 635 both retroactively and prospectively is exactly the type of regulation that will halt growth 

plans, force farms out of business or require farmers to borrow heavily and likely grow their herd sizes to pay 

for the increased cost of compliance.  

 

The true economic impact of abandoning VTAs is increased because that policy would escalate environmental 

risk. In many instances, VTAs can be an effective way to remove nutrients from rainwater that has contact 

with livestock feed. The nutrients are absorbed by the growing vegetation, which can later be mowed and 

harvested. The most likely alternative to a VTA is the collection of that water for later land application. In 

Wisconsin, our climate and growing season typically provide farmers with two narrow windows of time, in 

the fall and spring, during which to apply most of the nutrients to their fields. Dramatically increasing the 

volume of what would need to be hauled and applied during these two periods would only increase the 

likelihood of runoff events and nutrients leaching into groundwater.  It would also result in significantly 

increased localized traffic and road impacts. The other management option is to irrigate the process wastewater. 

However, many local jurisdictions have banned just this type of activity, leaving farmers with little option but 

to attempt to thread the needle during the two application periods available.  

 

Consistency with Existing State and Federal Standards is Needed. 

 

Agricultural facilities are already heavily regulated by a host of state laws and administrative rules. Where 

possible, DATCP’s livestock siting rule should be consistent with other state regulations including ATCP 50, 

NR 151 and NR 243. ATCP 50 and NR 151, which regulate runoff management and manure application. The 

state’s permitted CAFOs are required to meet the standards found in NR 243 and the Clean Water Act. The 

DNR has enacted and enforces these existing standards to be protective of groundwater and surface water. 

Adding another layer of complexity to this already confusing regime and creating an inconsistent, yet 

duplicative, set of regulations would run counter to the livestock siting law’s legislative intent and would not 

serve Wisconsin’s water quality or farm community. 

 

Broadened Local Control is Contrary to Legislative Intent.   

 

Several changes in the hearing draft would expand local control, undermining the express intent of the statute. 

For example, there are new sections on monitoring compliance added to ATCP 51.14, 51.16, 51.18, 51.20 and 

51.34. First, increasing the opportunity for local governments to monitor compliance in each of these sections 

is duplicative and unnecessary. Second, expanding the local government’s authority to do so could potentially 

increase local conflict and discourage livestock farming in certain communities. These provisions will likely 

increase the type of local conflict that the livestock facility siting statute was meant to avoid. In addition, this 

expanded compliance monitoring role has been created without any statutory authority to promulgate a rule 

allowing for the delegation of compliance monitoring of permitted farms to local units of government. See 

Wis. Stat. § 227.11(2).   
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Giving more authority over livestock siting to local governments might sound benign or even positive to some 

people. But it’s neither. Most local governments, especially town governments, lack the technical expertise to 

develop, implement or enforce their own livestock siting or operational standards.      

 

Local governments do have tools at their disposal if they want to be more involved in regulating farms through 

livestock siting and land use, in general, through zoning. For example, the siting law outlines a process for 

local governments to follow if they believe tougher area-specific standards are necessary. Tellingly, very few 

local governments make use of either tool until they are actively seeking more authority, which is almost 

always in response to a proposed new farm or expansion. This explains the increase in new CAFO moratoria 

recently enacted by towns and counties — in clear violation of the livestock siting law. The siting law outlines 

a clear statutory time for the review and approval or denial of siting applications. Any moratorium would 

clearly violate the mandatory timelines established by state law and is impermissible under the siting statute.  

We appreciate your time and attention to this matter. We also appreciate your work on the rule revisions. There 

are parts of the hearing draft that would be improvements. For example, the creation of an expedited and less 

costly permit modification process for some projects makes much sense. The permit modification would help 

some farms avoid costly construction to maintain compliance with the standards for a minor farm project or 

the addition of some livestock. It is a smart change that entirely stays within the statutory guideposts that 

DATCP was given to direct its rulemaking process.  

However, there are significant problems with the draft rule that make it impossible for most of the agricultural 

community to support. We hope the Department will use our feedback to improve the rulemaking and TEC 

process. Improvements can be made to ATCP 51, but any draft rule that could be acceptable to Wisconsin 

farmers will need significant changes.     

Regards,  

Cooperative Network  

Dairy Business Association  

FS GROWMARK   

Wisconsin Association of Professional Agricultural Consultants  

Wisconsin Cattlemen’s Association  

Wisconsin Cheese Makers Association  

Wisconsin Dairy Alliance  

Wisconsin Dairy Products Association  

Wisconsin Farm Bureau  

Wisconsin Manufacturers & Commerce  

Wisconsin Pork Association  

 


