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As we have witnessed over the last year and 
a half, vibrant institutions like the DCBA  
endure even the most trying circumstances. 
As I accept the role of editor-in-chief, I recall 
the dedication and effort put forth by my fel-
low members of the Brief editorial board last 
year and the DCBA staff to continue publish-
ing a quality magazine. Like so many others, 
we moved our monthly meetings to a video 
conferencing platform. We also navigated the 
“new normal” with a shift to double issues and 
a year-long editorial schedule. (There is no 
such thing as summer vacation for your loyal 
editorial board members!)

The Brief editorial board welcomes three new 
members this year. Emmet C. Fairfield has 
worked as an appellate law clerk for no fewer 
than three Illinois appellate districts and is 
currently Justice Ann Jorgensen’s “Slasher,” 
Joshua Greene brings his experience as a 
bankruptcy practitioner. Christian Ketter, 
a prolific writer and researcher, is the only 
board member who can boast of an operatic 
debut at Carnegie Hall. 

As the legal journal for the DCBA, we strive 
to fill the pages of the Brief with the best our 
association has to offer. Authors featured in 
this issue include Edward Sherman, Arthur 
Rummler, Rachel Legorreta, Tony Fioretti,  
John J. Pcolinski, Jr., and Nadia Shamsi. 
Raleigh Kalbfleisch and Dexter Evans 
provided editorial assistance. Others contrib-
uted case law updates, news, and summaries 
of events. You can offer the bar the benefit of 
your experience by submitting an article or 
case law summary for publication. Time spent 
preparing a scholarly article can be counted 

toward MCLE requirements and published 
materials are archived on the DCBA’s website 
and on Westlaw. Email your submissions to 
email@dcbabrief.org!

As vaccination rates climb and restrictions on 
in-person gatherings ease, we also look for-
ward to bringing you coverage of in-person 
events. (Not to mention seeing you there!) For 
readers unable to attend recent receptions, 
this issue features new DCBA president Kiley  
Whitty’s installation speech and remarks  
offered about the recipients of the Gabric 
Award and the Lawyer of the Year Award.

Now a “brief” bit about me. My wife and I 
settled in Wheaton after getting married in 
2008. We have two children, aged 8 and 4. I 
graduated from the DePaul University College 
of Law in 2012 and have been with Francis 
Mailman Soumilas, P.C., a Philadelphia-based  
consumer protection law firm, since 2017. 
(Having worked remotely for that entire  
period, I found myself offering tips to my  
colleagues after their downtown Philadelphia 
offices were closed with less than three hours’ 
notice last March!) We litigate class actions on 
behalf of consumers harmed by unlawful credit  
reporting, tenant screening, and criminal back-
ground checks and have recently expanded  
our practice to include unfair and deceptive 
business practices claims. 

But enough about me! This month’s consumer  
protection tidbit is about phishing scams, 
which have become incredibly sophisticated 
since the days of the infamous emails from 
members of the ousted Nigerian royal family. 
(Continued on page 4) 

By Jordan M. Sartell

Jordan M. Sartell’s class action 
litigation practice with Francis 
Mailman Soumilas, P.C. focuses 
on consumer protection claims 
arising from inaccurate criminal 
background checks and consumer 
credit reports. He graduated from 
the DePaul University College of 
Law and does pro bono work with 
local legal aid and consumer 
advocacy groups.

Welcome to Volume 34 of the DCBA Brief!

From the Editor
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President’s Message

The Building Blocks of a New Presidency
By Kiley M. Whitty

DCBA President Kiley M. 
Whitty is a partner at Laraia 
& Whitty, P.C. in Wheaton and 
concentrates her practice in the 
areas of family law and estate 
planning. Kiley graduated 
magna cum laude from Miami 
University in 2006. She received 
her J.D. from Loyola University 
Chicago School of Law in 
2009 and was licensed by the 
Supreme Court of the State of 
Illinois the same year. Kiley is 
a Past President of the DuPage 
Association of Women Lawyers 
and has been actively involved 
in the DCBA throughout her 
legal career. 

Thank you all for being in attendance today 
and welcome, particularly, to Justice Ann 
Jorgensen of the Second Appellate Court, 
to the members of the DuPage County Judi-
ciary who are here including Chief Judge Ken 
Popejoy, State’s Attorney Bob Berlin, ISBA 
Third Vice President, Sonni Williams, and 
our other esteemed guests. I would like to 
extend my gratitude to Justice Jorgensen for 
presiding over our installation today. I am so 
honored to have you here sharing in this occa-
sion with us. Each opportunity to learn from 
you throughout the years has simply been 
a privilege. Thank you also to Judge Rick  
Felice for leading us in the pledge of allegiance,  
to Joe Laraia for a beautiful invocation and 
to Jay Laraia for such a heartfelt introduc-
tion. What a lineup of DCBA Past Presidents 
we have been lucky to hear from today! 

For those of you who know me well, it comes 
as no shock that I am quite the planner. I  
decided when I was 12 years old that I wanted  
to be a lawyer. I applied early decision to  
college and was enrolled by October of my  
senior year of high school. I was an intern for 
the U.S. Attorney’s Office for the District of 
Columbia while still an undergrad, and ex-
citedly returned home to Chicago to attend 
Loyola University School of Law where I was 
first acquainted with Judge Dan Guerin and 
Judge Robert Kleeman in trial advocacy 
class. Then, I quickly learned as an intern at 
the DuPage County State’s Attorney’s Office 
that I wanted to make DuPage County the 
home of my legal career. It was in that role 
that I met Judge Ann Celine Walsh, and  
appeared before Judge Jane Mitton, Judge 
Ron Sutter and Judge Beth Sexton, among 

others — and I am so thankful for all that I 
learned and the trial experience I gained that 
year. So, I set out to make DuPage County  
my “legal home” as I joined Anderson &  
Associates, P.C. as an attorney out of law school 
and begged and pleaded my way into their  
Wheaton office to fulfill my plan. 

In that same way, I had a vision for what my 
presidency would look like when I was elected  
as the Third Vice President of the DuPage 
County Bar Association in 2018. Even be-
fore that, I chose to run for Director and then 
Third Vice President, hoping to get the timing 
just right for my opportunity to serve as the 
president of this association. 

Now, if the last year (and my two crazy, yet 
amazing children) has taught me anything, 
it is that life is unpredictable and does not  
always go according to plan. So, we adapt. 
We cancel and postpone events. We pivot. We 
appreciate things a little more. After all the 
unexpected things we have seen, and those 
things many of us have been unable to expe-
rience due to the circumstances over the last 
year, let me just say that I feel incredibly fortu-
nate and honored to be standing in this room 
today, surrounded in-person by family, friends 
and colleagues, sharing in the camaraderie 
of this community, as the President of the  
DuPage County Bar Association. So, perhaps, 
my timing was just right after all. 

In looking back at the last 15 months, I have 
been in awe at all that has changed, espe-
cially within our legal community. COVID, 
Zoom, e-orders, mask up, working remotely,  
quarantine and (Continued on page 47)
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DCBA Brief welcomes members’ feedback.  
Please send any Letters to the Editor to the attention 
of Jordan Sartell at email@dcbabrief.org

The DCBA Brief is the Journal of the DuPage County Bar Association
(“DCBA”). Unless otherwise stated, all content herein is the property of
the DCBA and may not be reprinted in whole or in part without the express
permission of the DCBA. ©2021 DCBA. Opinions and positions expressed
in articles appearing in the DCBA Brief are those of the authors and not
necessarily those of the DCBA or any of its members. Neither the authors
nor the publisher are rendering legal or other professional advice. This
publication is not a substitute for the advice of an attorney. Publication
Guidelines: All submitted materials are subject to acceptance and editing
by the Editorial Board of the DCBA Brief. Material submitted to the DCBA
Brief for possible publication must conform with the DCBA Brief’s Writer’s
Guidelines available at dcbabrief.org. Letters to the Editor should be 
limited to 250 words. Preference is given to responses to letters to the 
editor, articles or columns recently published in the DCBA Brief. Profane, 
derogatory or obscene language, political views or views that could be 
considered slanderous or defamatory are not accepted. Letters submitted 
anonymously are not accepted. All advertising and promotions are sub-
ject to approval. Approval and acceptance of an advertisement does not 
constitute an endorsement or representation of any kind by the DCBA or 
any of its members. Contact information: Articles, comments, criticisms 
and suggestions should be directed to the editor at email@dcbabrief.org.
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From the Editor  
(Continued from page 2)

Most recently, someone came to me after having supplied  
extensive personal identifying information to a website that 
was nearly identical in appearance to the Illinois Secretary of 
State’s website. She had received a link to this fraudulent site 
via an urgently worded text message. After she filed a police 
report, we moved quickly to freeze her credit files at the three  
major consumer reporting agencies and alert the Social Security  
Administration of the potential for identity theft. More infor-
mation about how to do all of this is available at the Federal 
Trade Commission’s excellent website: www.identitytheft.gov. 
Stay safe yourselves and remind those in your circle to stay  
vigilant and never to provide sensitive information in response 
to a message designed to increase the recipient’s anxiety about 
a driver’s license, government benefit, or tax obligation.

I hope you enjoy this issue and look forward to bringing you the 
“best of the bar” this year in the pages of the DCBA Brief. 
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Edward Sherman Azam Nizamuddin 

Article Editors
Edward R. Sherman is an attorney in the Oak Brook firm of Lillig & 
Thorsness, Ltd. His practice includes civil litigation and appeals. He 
is a member of the Appellate Lawyers Association, Illinois Association 
of Defense Trial Counsel, as well as the Defense Research Institute’s 
Appellate Advocacy Committee. 

Azam Nizamuddin is General Counsel with the American Trust Corporation 
and Chief Compliance Officer of Allied Asset Advisors in Oak Brook, 
Illinois. Previously, he practiced commercial litigation and family law. He 
served on the ISBA Corporate Law Section and ISBA ARDC Committee.  
He was appointed to the Illinois Supreme Court Access to Justice 
Commission, Language Access Committee. 
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Illinois courts consider numerous factors when setting mainte-
nance and child support obligations, which are set forth in Sec-
tion 505 of the Illinois Marriage and Dissolution of Marriage 
Act (“IMDMA”). Section 505 of the IMDMA defines gross 
income as “the total of all income from all sources,” except  
certain public assistance programs, including Supplemental 
Security Income (“SSI”), Temporary Assistance for Needy 
Families (“TANF”), and Supplemental Nutrition Assistance 
Program (“SNAP”) food stamp benefits.1 Courts also exclude 
child support payments, survivor benefits payments, and  
foster care payments when considering what constitutes gross 
income.2

Determining one’s net income for purposes of setting sup-
port, however, may be more complicated. What the Internal 
Revenue Service (“IRS”) considers net income differs drasti-
cally from what courts consider net income. Take a W-2 wage 
earner, for example. To determine a W-2 wage earner’s taxable 
income, one can deduct what the individual pays in federal, 
state, and local taxes. Once can also deduct the individual’s 
voluntary deductions and retirement contributions from his 
or her gross income. This can provide a good sense of “net” 
income when preparing one’s taxes. When it comes to small 
businesses, owners are allowed to “write off” certain expenses 
as tax deductions, which allows them to lower the amount they 
owe on their business tax returns.3 These expenses include, but  
are not limited to, business meals, work-related travel expenses,  
home office expenses, office supplies, work-related car use, 
business insurance, depreciation, professional service fees, and 
marketing and advertising.4

In Illinois, the IRS’s definition of taxable income does not gov-
ern the determination of income pursuant to IMDMA.5 The 
IMDMA requires trial court to consider “all income from all 
sources” in the computation of support under Section 505(a)
(3).6 In essence, courts have consistently found that income for 
tax purposes is not the same as income for determining spousal 
support.7 Section 505 defines net income as gross income less 

By Nadia Shamsi

What is “Income” for 
Purposes of Support?

1. 750 ILCS 5/505(a)(3).
2. Id.
3.  Deducting Business Expenses, Internal Revenue Service, available at https://www.irs.gov/businesses/

small-businesses-self-employed/deducting-business-expenses (last visited June 8, 2021).
4. Id.
5. In re Marriage of McGowan, 265 Ill. App. 3d 976 (1st Dist. 1994).
6. In re Marriage of Bradley, 2011 IL App (4th) 110392.
7. In re Marriage of Price, 2013 IL App (4th) 120155.
8.  There are cases that subtract an “individualized tax amount,” rather than a standardized tax amount. 

However, certain requirements need to be met for this individual tax amount to apply. The individualized 
tax approach looks at the taxes actually paid, rather than assuming a standard deduction. This second 
approach considers an individual’s filing status, the accurate allocation of dependency exemptions, as 
well as any itemized deductions.
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the “standardized tax amount.”8 The standardized tax amount 
deducts social security and Medicare taxes. However, this sec-
tion does not base federal and state taxes on the actual amount 
paid; instead, it assumes one would file as a single person 
claiming a standard deduction of one personal exemption and 
a number of dependency exemptions for the minor children.9

The statute deals with businesses somewhat differently. In 
2017, sections of the IMDMA that related to child support 
were substantially amended. Substantive changes were made 
to determine what constitutes net income for businesses. For 
purposes of calculating child support, Section 505(a)(3.1) of 
the IMDMA defines net income from the operation of a busi-
ness as “gross receipts minus ordinary and necessary expenses  
required to carry on the trade or business.”10 In this Section, 
the term “business” includes self-employment, sole proprietor-
ships, closely held corporations, partnerships, and other flow-
through business entities. However, the definition of “ordinary 
and necessary expenses required to carry on the trade or busi-
ness” seems to hinge on the business itself – and has been the 
crux of many court cases involving payors who are business 
owners. Further, the 2017 changes to Section 505(a) incorpo-
rated two subsections in (3.1) that outlined expenses that are 
not to be considered ordinary and necessary, namely: 

(A) The accelerated component of depreciation and any 
business expenses determined either judicially or adminis-
tratively to be inappropriate or excessive shall be excluded 
from the total of ordinary and necessary business expenses  
to be deducted in the determination of net business  
income from gross business income.

(B) Any item of reimbursement or in-kind payment received 
by a parent from a business, including, but not limited  
to, a company car, reimbursed meals, free housing, or a 
housing allowance, shall be counted as income if not other- 
wise included in the recipient’s gross income, if the item 
is significant in amount and reduces personal expenses.11

Expenses that are typically written off for small business owners  
are not necessarily deductible for purposes of determining sup-
port. In Gay on Behalf of Gay v. Dunlap, the court found that 
the father could not deduct his automobile and entertainment 
expenses from his net income for purposes of determining his 
child support obligation.12 The standard upon which courts rely 
when determining what expenses are deductible for purposes  
of support are whether said expenses “represent reasonable 
and necessary expenses for the production of income.” Illinois 
courts have defined “necessary” expenses as “those expenses 
outlaid by a parent with a good-faith belief his or her income 
would increase as a result, and which actually did act to in-
crease income, or would have done so absent some extenuat-
ing circumstances.”13 Illinois courts have defined “reasonable” 
as “not immoderate, extreme, or excessive considering the 
relationship between the amount of the expenditure and the 
amount by which the parent’s income is expected to increase as 
a result.”14 The burden is on the proponent of the deduction to 
convince the court that the deduction or expense is a necessary 
and reasonable business expense that is required to carry on 
the trade or business.15

For business owners who own car dealerships or farm machinery,  
this means that depreciation on physical equipment may not 
necessarily be deductible as expenses for support purposes.  
For individuals in the wealth management field, this means 
that entertainment expenses will be considered part of one’s 
net income. However, if a business owner is able to show that 
any of these expenses are “required to carry on the business,” 
courts have the discretion to deduct them. One way that a party  
can prove this is by substantiating how an expense specifically 
contributed to the gross profits of the company. A home health-
care provider may show that the medical equipment used for 

9. 750 ILCS 5/505(a)(3)(C).
10. 750 ILCS 505(a)(3.1).
11. 750 ILCS 505(a)(3.1)(A)-(B).
12. 279 Ill. App. 3d 140, 150, 664 N.E.2d 88, 95 (4th Dist. 1996).
13. In re Marriage of Davis, 287 Ill. App. 3d 846, 853, 679 N.E.2d 110, 115 (5th Dist. 1997).
14. Id.
15. I n re Marriage of Hochstatter, 2020 IL App (3d) 190132 ¶ 25; In re Marriage of Minear, 181 Ill.2d 552, 

560, 693 N.E.2d 379, 382-83 (Ill. 1998).

About the Author
Nadia Shamsi focuses her practice exclusively 
in family law at Bradford & Gordon LLC. She has 
handled an array of family law matters, including 
complex high-asset divorces, legal separations, 
post-decree modifications and enforcement, 
contested custody cases, adoptions, maintenance 
and child support, pre- and post-nuptial  
agreements, orders of protection, and other  
family-related matters.  
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In addition to employment 
income and adding back 
certain business deductions, 
courts are able to consider 
investment income, interest 
income, cash gifts, as well 
as settlement proceeds 
as income for purposes of 
setting support.

“

the care and benefit of patients is a necessary and reasonable 
deduction. A real estate agent or insurance sales agent may  
argue that marketing expenses are necessary and reasonable 
if s/he can prove that these expenses specifically contributed  
to an increase in the gross sales of the company. Similarly,  
an owner of a boutique fitness studio may argue that gym 
equipment and certain advertising expenses are necessary and  
reasonable in order to cultivate a client base and provide them 
with the necessary fitness training.

In In re Marriage of Hochstatter, the court examined whether  
nonaccelerated depreciation was an appropriate business 
expense required to carry on a business in light of the 2017 
amendments to Section 505 of the IMDMA.16 The father  
argued that his nonaccelerated depreciation should be deducted,  
as Section 505(a)(3.1) only explicitly excluded the accelerated  
component of depreciation as a reasonable and necessary busi-
ness expense.17 The court interpreted the omission of nonac-
celerated depreciation to be an implication that it still could 
be deducted if the court, in its discretion, determined the  

business expense to be appropriate and reasonable.18 Again, 
the court held that the parent who is the proponent of the  
deduction must convince the court that nonaccelerated depre-
ciation is an appropriate and reasonable business expense that 
is required to carry on the business.19

In Roper v. Johns, the court found that the father’s student loan 
payments were only partially deductible from calculations of 
his income.20 The father sought to have his student loan pay-
ments, which he incurred in order to attend college and law 
school, deducted from his income for purposes of determining 
his child support obligation. The court calculated the amount 
of benefit that it considered to be reasonable and necessary, 
which it defined as the amount that was commensurate with 
the debt that was incurred to finance the father’s education, in 
order to determine what portion of student loans were deduct-
ible from his income.21 The court found that the father’s com-
bination of degrees enhanced his earning capacity, which was 
necessary for his production of income.22 However, the court 
found that the expense was unreasonable. The court suggested  
that the father could have found a job using skills he had  
acquired with his undergraduate business degree and attended  
law school part-time while working full-time; or, the court 
opined, he could have waited a few years between college and 
law school, so that he could pay down some debt and save money  
towards his law school tuition.23 The court ultimately found 
that the debt incurred was excessive in relation to the extent to 
which father’s income was enhanced.24

In addition to employment income and adding back certain 
business deductions, courts are able to consider investments 
income, interest income, cash gifts, as well as settlement  
proceeds as income for purposes of setting support.

Section 505(a)(1)(F) of the IMDMA authorizes courts to con-
sider investments when determining income for support. In 
In re Marriage of Lugge, the court found that interest income  
generated from cash awarded to the wife was income for pur-
poses of determining support.25 In Vance v. Joyner, the trial 

16. 2020 IL App (3d) 190132 (2020).
17. Id. at ¶ 20.

18. Id. at ¶ 24.
19. Id. ¶ 25.
20. 345 Ill. App. 3d 1127 (5th Dist. 2004).
21. Id. at 1136.
22. Id. at 1134.
23. Id.
24. Id.
25. 2020 IL App (5th) 190046.
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court considered the cash gifts that a mother received from her 
parents as income.26 Similarly, in In re Marriage of Rogers, the 
Illinois Supreme Court found that the annual gifts that a father 
received from his parents were income for purposes of support. 
That the gifts may not have been subject to taxation by the fed-
eral government was of no consequence.27 “They represented 
a valuable benefit to the father that enhanced his wealth and 
facilitated his ability to support [the minor child].”28 Despite 
arguing that the cash gifts he received from his parents were 
not guaranteed in future years, the court maintained that the 
relevant focus is the parent’s economic status “at the time child 
support calculations are made” by the court.29 It further main-
tained that the statute “does not provide for a deduction of 
nonrecurring income in calculating net income for purposes of 
child support.”30

However, this does not mean that courts disregard an income 
stream if it is nonrecurring. Recurring or not, income must be 
included by the circuit court when it determines a parent’s “net 
income” in order to apply the statutory guidelines for setting 
support.31 If, however, a parent provides evidence establishing 
that he or she is unlikely to continue receiving certain pay-
ments in the future, the circuit court may consider this fact 
when setting support, including whether, and to what extent, a 
deviation from the statutory support guidelines is warranted.32 
In In re Marriage of Mayfield, the court tackled this exact issue. 
The court in Mayfield held that a lump-sum workers compen-
sation settlement that the ex-husband received was income for 
child support purposes.33 However, its nonrecurring nature 
may factor into the court’s decision on how to allocate the sum 
of money. This rule can apply to other one-time lump sums of 
money, provided that the parent produces evidence substanti-
ating that said payments are nonrecurring in nature.

A court may also “impute” income to a payor of support. This 
occurs when a court compels a party to pay at a level that is 
commensurate with his or her earning potential – even when 
that party may not actually be earning that amount. This is par-
ticularly relevant in instances where a court finds that a party 

26. 2019 IL App (4th) 190136.
27. 213 Ill. 2d 129, 137, 820 N.E.2d 386, 391 (Ill. 2004).
28. Id.
29. Id. at 138.
30. Id. at 139 (citing In re Marriage of Hart, 194 Ill. App. 3d 839, 850, 551 N.E.2d 737 (4th Dist. 1990)).
31. Id.
32. Id.
33. 989 N.E.2d 601, 607 (1st Dist. 2013).

is unemployed or underemployed. “If a parent is voluntarily un-
employed or underemployed, child support shall be calculated 
based on a determination of potential income. A determination 
of potential income shall be made by determining employment 
potential and probable earnings level based on the obligor’s work 
history, occupational qualifications, prevailing job opportunities, 
the ownership by a parent of a substantial non-income producing 
asset, and earnings levels in the community.”34 If a court finds 
that a party is not making a good-faith effort to earn sufficient 
income, the court may set a support obligation at a higher level 
appropriate to the party’s skills and experience.35 

Business owners are not immune to the imputation of income 
by courts, either. While a party’s desire to remain self-em-
ployed is not insignificant, the interests of the other spouse and 
the children may sometimes take precedence. In In re Marriage 
of Sweet, the court held that a parent “cannot expect a former 
spouse to shoulder a disproportionate share of the burden of 
supporting the parties’ children so that the parent can remain 
self-employed.”36 Supporting a child is the joint responsibility of 
both parents.37 A parent may not ask a former spouse to work 
harder so that he can enjoy the benefits of self-employment.38

Several important points can be gleaned from Illinois cases 
to determine what is considered net income for purposes of 
support. For business owners, this includes an added step of 
establishing that a reasonable and necessary business expense 
or deduction should not be included in one’s net income. The 
owner of a car dealership cannot presume that the depreciation 
on the physical equipment will be deducted when determin-
ing net income. Similarly, an advertising agent cannot presume 
that golfing expenses associated with networking and building 
a client base will be deducted when calculating a maintenance 
or child support obligation. Furthermore, a self-employed  
individual cannot pursue a passion as his or her sole source of 
income and expect to pay little or no child support – particularly  
in instances when he or she is capable of earning substantially  
more through full-time employment elsewhere. Courts will  
always delve deeper. 

34. 750 ILCS 5/505(a)(3.2).
35. In re M.M., 2015 IL App (2d) 140772, 29 N.E.3d 1197, 1208 (2d Dist. 2015).
36.  In re Marriage of Sweet, 316 Ill. App. 3d 101, 735 N.E.2d 1037 (2d Dist. 2000); In re Marriage of Schacht, 

343 Ill. App. 3d 348, 797 N.E.2d 236 (2d Dist. 2003).
37. In re Marriage of Rogliano, 198 Ill. App. 3d 404, 413, 555 N.E.2d 1114 (5th Dist. 1990).
38. In re Marriage of Sweet, 316 Ill. App. 3d at 108.
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By Edward R. Sherman

Tribal Law and Vacation/Retirement Homes:   
Do You Know What Law Applies?

Some clients need an occasional break from the stress of life. 
Relief can come in a variety of forms, including a vacation 
home in Wisconsin or Michigan. Another option is for clients 
to have a nice ranch to which to retire in Montana, Idaho,  
Wyoming, or another state out west. The reasons can be many, 
including beautiful scenery, lower taxes, or quality of life. In 
any situation, most of us in Chicagoland have no familiari-
ty with tribal laws and are unable to spot potential issues for  
clients that may arise when they seek to purchase their personal  
place of refuge. This article discusses the background and  
issues that may arise so that we, as attorneys, can at least spot 
issues that may impact our clients.

Land within the Boundaries of Reservations
Under the General Allotment Act of 1887, Congress devel-
oped a nationwide policy of encouraging individual owner-
ship of American Indian1 reservation land, the purpose of 
which was to extinguish tribal sovereignty, erase reservation 
boundaries, and “force the assimilation of Indians into the 
society at large.”2 This policy was reversed in 1934 and the 
new policy was to try to reestablish lands to be held in trust 
by tribes.3 Currently, land within the boundaries of reserva-
tions is a patchwork of lands held by tribes in trust, lands held 
individually by tribal members, and lands held by non-tribal 
members.

Governing Laws and Jurisdiction within Reservation 
Boundaries
Governing laws, regulations, and jurisdiction of courts within  
reservation boundaries are not governed by bright lines as 
demonstrated by the following cases. 

In Smith v. Landrum, a Michigan appeals court was asked to de-
cide if it had subject matter jurisdiction to decide an easement 
dispute in favor of a non-Indian on land owned by a non-Indian 
when the land is located within the L’Anse Indian Reservation.4 
The plaintiff argued that the land was owned in fee simple and 
not in trust by the tribe while the defendant argued that the 
land was within the borders of the reservation and that a pre-
vious owner in the chain of title was a tribal member.5 The 
trial court found that it did not have subject matter jurisdic-
tion and expressed concern that there would be “checkerboard 
jurisdiction causing confusion, inconsistencies and potential-
ly disruptive land use problems.”6 On appeal, the court cited 
a long-standing rule regarding disputes between non-Indians 
on reservation land, namely that a state court can exercise ju-
risdiction if it is not preempted by federal law and does not 
infringe on the right of the tribe to make and live by its own 
rules.7 The court concluded that the existence of an easement 
would not interfere with the tribe’s ability to determine its own 
rules and govern itself and its members.8 The court also noted 

1.  Editor’s Note : We acknowledge that the term “American Indian” may not be universally accepted by 
people of indigenous descent to whom it is (often thoughtlessly) applied and thus beg the reader’s 
indulgence of its use wherever the proper name of a particular tribe or people could not be substituted. 
The terms used in the decisions published by the various courts cited in this article have been adopted 
herein.

2.  Oneida Nation v. Village of Hobart, 968 F.3d 664, 669 (7th Cir. 2020) (quoting County of Yakima v. Confed-
erated Tribes & Bands of the Yakima Indian Nation, 502 U.S. 251, 254 (1992)).

3. Id. at 671.

4. Smith v. Landrum, 2020 WL 6370477, at *1 (Mich. Ct. App. Oct. 29, 2020).
5. Id. at *2.
6. Id.
7. Id. at *4.
8. Id. at *6.
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Tribal Law and Vacation/Retirement Homes:   
Do You Know What Law Applies?

that the case did not involve a zoning issue or other land use 
that could affect land use regulations.9 

In Big Horn County Electric Cooperative, Inc. v. Big Man, an 
electric cooperative in Montana was sued by a tribal member 
for terminating his electrical service in January in violation of a 
tribal code provision that prohibited the termination of electri-
cal service between November 1 and April 1 without specific 
approval of a tribal board.10 The electric cooperative argued 
that its right of way was not on tribal land and that the tribe 
had no jurisdiction.11 However, the court determined that the 
land on which the tribal member lived was tribal trust land 
and subjected the electric cooperative to the jurisdiction of the 
tribe.12 The court also determined that the termination of elec-
tric service had a direct effect on the health and welfare of the 
tribe and that regulation was proper.13

In Oneida Nation v. Village of Hobart, the Oneida Nation tribe 
brought a declaratory action seeking injunctive relief challeng-
ing the legal authority of the Village of Hobart in Wisconsin to 
require a special events permit for the tribe to host its annual  
Big Apple Fest.14 The Village of Hobart is located entirely  
within the Oneida Reservation boundaries established by an 
1838 treaty.15 The Big Apple Fest took place within the original 
treaty boundaries, but not entirely on land specifically owned 

by the tribe or held in trust.16 The district court found that the 
Oneida Nation’s reservation had been diminished to the extent  
the land had been conveyed to non-Indians.17 On appeal, the 
Seventh Circuit refused to infer that there was an intent to  
abrogate the treaty rights of the Oneida Nation and, following 
the Supreme Court’s decision in McGirt v. Oklahoma, held that 
the allotment of reservation land does not create a diminish-
ment of the Oneida Nation’s reservation and did not support a 
claim of diminishment.18

What Laws Govern a Client’s Vacation/Retirement 
Home?
Based on the foregoing cases, there are a couple of clear points: 
land not within the boundaries of a reservation is governed by 
the state law in which the land is located and land within the 
boundaries of a reservation that is owned by a non-Indian is 
governed by state law relating to issues not pertaining to tribal 
affairs. The harder issue is, what about everything else?

Land use and zoning appear to be within the purview of a tribe, 
but what if there is a conflict with a state or local governmental 
authority? Which one applies? Clients may have a desire to buy 

About the Author
Edward R. Sherman is an attorney in the Oak 
Brook firm of Lillig & Thorsness, Ltd. His practice 
includes civil litigation and appeals. He is a 
member of the Appellate Lawyers Association, 
Illinois Association of Defense Trial Counsel, as 
well as the Defense Research Institute’s Appellate 
Advocacy Committee. 

9. Id.
10. Big Horn County Electric Cooperative, Inc. v. Big Man, 2021 WL 754143, *2 (D. Mont. Feb. 26, 2021).
11. See id. at *3.
12. See id.
13. See id. at *5.
14. Oneida Nation, 968 F.3d at 667.
15. See id. at 671.
16. See id. at 672.
17. See id.
18. See id. at 678, 684-85.
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some recreational land for the purpose of hunting and fishing. 
In Montana v. United States, the Supreme Court grappled with 
the issue of whether the Crow Tribe or the State of Montana 
had the right to regulate hunting and fishing on land owned 
by nonmembers within a tribal boundary.19 In this case, the 
Supreme Court determined that the title to the riverbed trans-
ferred to the State of Montana upon its admission to the union 
and that the tribe had no power to regulate non-Indian fishing 
on reservation land owned in fee by nonmembers because it 
did not concern the internal governance of tribal members and 
did not threaten or have a direct effect on the political integri-
ty, economic security or health and welfare of the tribe.20 

This case was decided in 1981 before McGirt v. Oklahoma and 
Oneida Nation v. Village of Hobart, which have taken a different 
view on the extent of tribal governance on lands not specifi-
cally owned by a tribe. It is not beyond the scope of reason for 
a tribe to argue that hunting and fishing on non-tribal owned 
land within a reservation could threaten or directly effect the 
economic security or health and welfare of a tribe as such  
activities could reduce the population of fish and game that are 
used for a tribe’s livelihood. The only way to know the outcome 
for such a situation will be in court litigation that would most 
likely be a significant cost to a client.

Even if there is no conflict between a state/local government 
and tribal law, where does a dispute get resolved? If the dispute 
involves a tribal member within the territorial boundaries of 
a reservation, then the tribal law will apply.21 This results in a 
patchwork of jurisdiction based on the status of the parties.

What Should Clients Do?
As a first step, a client should determine if land being contem-
plated is within the boundaries of a reservation.22 If the land is 
not within reservation boundaries, the client should still become 

Based on the foregoing 

cases, there are a couple 

of clear points: land not 

within the boundaries of a 

reservation is governed by 

the state law in which the 

land is located and land 

within the boundaries 

of a reservation that is 

owned by a non-Indian 

is governed by state law 

relating to issues not 

pertaining to tribal affairs.  

The harder issue is, what 

about everything else?

“

19. Montana v. United States, 450 U.S. 544 (1981). 
20. See id. at 564-66.
21.  See McGirt v. Oklahoma,         U.S.        , 140 S.Ct. 2452, 2459-60, 2462, 2464, 2476 (2020) (finding that 

nontribal land in Oklahoma was governed by Major Crimes Act allowing only the federal government to 
try certain crimes committed by American Indians in Indian Country).

22.  The fact that land is within reservation boundaries does not mean that a client should not consider 
making a purchase, but rather just become more familiar with secondary issues set forth in this article.
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familiar with any local or state laws and regulations that may 
impact use prior to purchase. If the land is within reservation 
boundaries, then the client should invest some time in reviewing 
the tribe’s regulations and ordinances to see if intended uses 
could potentially be subject to the jurisdiction of the tribe. 

For example, it is possible for an Oneida Nation tribal member 
to enter into an agreement to lease a piece of Oneida Nation 
fee or trust land for a period of 50 years.23 If that tribal member 
provides a ground lease to a client for 20 or 30 years, this may 
not be legally permissible because the sublessee would need 
to either be a tribal member, married to a tribal member or 
approved by the Oneida Land Commission.24 

A search should also be made of the chain of title as with any 
transaction to determine any potential issues with title and  
usage of property and whether the current property owner is a 
tribal member as well as any party with any easement or other 
rights in the subject property. This may require a search with 
the Land Titles and Records Office with the Bureau of Indian 
Affairs in addition to the usual title searches.25 

A local attorney familiar with tribal codes and regulations 
should also be consulted to understand the scope and nature of 

any tribal laws or codes. These could be codes and regulations 
relating to use of land, tribal taxes, and fees as well as the over-
all governance and operation of land within the reservation. 

For example, the Blackfeet Tribal Council in Montana passed 
an ordinance for the protection of its members that closed the 
eastern entrance to Glacier National Park due to the pandemic 
of 2020.26 There is nothing improper with this action for the 
safety of tribal members, but from a practical perspective, if 
a client was a landowner on the eastern side of the park and 
wanted to visit in 2020, the result could be a 100-mile detour. 
There were no closures on the other side of Glacier National 
Park because the State of Montana did not impose similar re-
strictions. Clients need to be aware of this potential additional 
layer of government just the same as when clients choose to 
between different cities based on school districts, quality of life, 
and other factors. 

Conclusion
In conclusion, we are all here to serve our clients to the best of 
our abilities. Hopefully, this article has provided some insight 
into the issue of potential issues that may arise when a client 
purchases that next vacation home or that dream property to 
head off into the sunset. 

23.  6 Oneida Code 602, Rule No. 1, Residential Leasing, § 1.4-2 (Aug. 22, 2018), available at https://
oneida-nsn.gov/wp-content/uploads/2018/08/Leasing-Law-Rule-No.-1-Residential-Leasing-OBC-
Approved-2018-08-22.pdf (last viewed Jun. 14, 2021).

24. Id.
25.  See 25 C.F.R. § 150.1 et seq. (setting forth procedures for land records and title documents within 

reservations).
26.  Blackfeet Tribe Closes Eastern Boundary of Glacier Park, Associated Press (Jun. 26, 2020), available at 

https://apnews.com/article/1a0fb947d0381ca69daf76157edbfc10 (last viewed Jun. 9, 2021).

132470_DCBA_Body_July/August_2021_v3.indd   13132470_DCBA_Body_July/August_2021_v3.indd   13 8/5/21   3:52 PM8/5/21   3:52 PM



DCBA Brief July/August 2021

ARTICLES

14

By Tony Fioretti and Rachel Legorreta

Examining the Government’s 
Defenses: Strategic Pleading 

Decisions Involving the Tort 
Immunity Act

When evaluating a case, a skilled plaintiff’s lawyer anticipates the 
defenses available to the defendant, especially when crafting his 
or her pleading. So too, the experienced defense lawyer analyzes a 
claim when it crosses his or her desk and anticipates the defenses 
available at the pleadings stage and beyond. When it comes to 
suing and defending local governments, there are several key stra-
tegic choices that can be made at the pleadings stage that depend 
on specific immunities contained in the Local Governmental and 
Governmental Employees Tort Immunity Act (“Tort Immunity 
Act”). The following addresses some of the key strategic decisions 
when it comes to dispositive motion practice in cases against local 
governments and their employees in Illinois. 

A Brief Overview of Dispositive Motions 
The Illinois Code of Civil Procedure provides for three com-
mon dispositive motions: 1) section 2-619 motions, 2) section 
2-615 motions, and 3) summary judgment motions. A com-
plaint may be dismissed pursuant to section 2-619 if a particu-
lar defense found beyond the four corners of the pleading bars 
the claim.1 A section 2-619 motion admits the facial sufficiency 
of the claim, but denies that the plaintiff is entitled to relief due 
to a defense.2 A section 2-619 motion has been classified as a 
“Yes, but” motion because “Yes, the complaint states a claim, 
but the claim is nonetheless barred by X defense.”3 A complaint 
may also be dismissed pursuant to section 2-615 because it is 
defective on its face and fails to state a claim.4 Section 2-615 
bars a claim if a plaintiff fails to plead sufficient facts to plausi-
bly state a claim for relief.5 A section 2-615 motion is therefore, 
considered a “So what?” motion because the defendant has  
asserted, “So what? The facts the plaintiff has pleaded do not 
state a cause of action against me.”6 

1.  735 ILCS 5/2-619(a); Illinois Graphics Co. v. Nickum, 159 Ill.2d 469, 639 N.E.2d 1282 (Ill. 2005).
2. Snyder v. Heidelberger, 2011 IL 111052, ¶ 8, 953 N.E.2d 415 (Ill. 2011).
3.  Winters v. Wangler, 386 Ill. App. 3d 788, 792, 898 N.E.2d 776 (4th Dist. 2008) (explaining the “Yes, but; 

So what?” structure).
4. 735 ILCS 5/2-615.
5. Marshall v. Burger King Corp., 222 Ill. 2d 422, 429-30, 856 N.E.2d 1048 (Ill. 2006).
6. Winters, 386 Ill. App. 3d at 792. 
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After discovery,7 the court may dispose of the case via sum-
mary judgment pursuant to section 2-1005 by taking all of the 
facts, depositions, and affidavits together and deciding the 
case on the law as applied to the undisputed facts.8 Of note, a 
complaint may also be dismissed based on any combination of 
the above motions, so long as each section is properly delineat-
ed in the combined motion.9 It is important, however, to avoid 
commingling the bases for dismissing a case when pleading a 
combined motion.10 As a matter of strategy, which motion is 
best suited to dispose of a claim will depend on what provision 
of the Tort Immunity Act11 applies to the facts of the case.

2-619 Motions: Yes, but… the Government Is Absolutely  
Immune from Suit
Whether a local government defendant is liable in tort is con-
trolled by the Tort Immunity Act.12 The stated purpose of the 
Tort Immunity Act is to protect local governments and their 
employees from liability arising from the routine operations 
of government.13 By granting certain immunities to local gov-
ernments, “the legislature sought to prevent the diversion of 
public funds from their intended purpose to the payment of 
damage claims.”14 Additionally, this statutory immunity allows 
government employees to exercise their judgment without the 
fear that a good faith mistaken judgment might subject them 
to liability.15 As such, the legislature intended that the govern-
ment be absolutely immune from certain causes of action. 

While some provisions of the Tort Immunity Act contain  
exceptions, such as for willful and wanton conduct, other pro-
visions of the Tort Immunity Act contain no exceptions and 
therefore confer absolute immunity. The Illinois Supreme 

Court has repeatedly held that where there are no exceptions 
listed in the text of the statutory provision, the court cannot 
read one in.16 Unless there is a textual basis for applying an  
exception to the claimed immunity, none applies and the  
immunity is absolute.17 These absolute immunities specifically 
lend themselves to section 2-619 motions. Yes, the complaint 
may state a claim, but the complaint is nonetheless barred  
because of an absolute immunity.

For instance, a complaint’s allegations may center around the 
local government’s supposed negligent inspection of property,  
improper issuance of permits, or failure to enforce its  
ordinances in the face of a violation. These absolute immuni-
ties are found in sections 2-103, 2-104, and 2-105 of the Tort  
Immunity Act.18 Together, these provisions absolutely  
immunize a local government from such allegations.19 In Ware 
v. City of Chicago, City building inspectors inspected a residen-
tial porch, but failed to report building code violations in the 
porch’s construction.20 The porch later collapsed, killing over a 
dozen people.21 The Appellate Court affirmed the trial court’s 
dismissal pursuant to section 2-619 because sections 2-103 
and 2-105 of the Tort Immunity Act operated to absolutely  
immunize the City from liability.22 For allegations of this type, 
a section 2-619 motion disposes of the claim early and likely 
without the need for a supporting affidavit. 

About the Authors
Tony Fioretti is a Senior Attorney with the 
Forest Preserves of Cook County. His practice 
focuses on the defense of the Forest Preserves 
in litigation, at administrative hearings, and 
worker’s compensation claims. He is also a 
former senior litigation associate at Hervas, 
Condon, and Bersani, P.C. in Itasca. 

Rachel Legorreta is an associate with the law 
firm of John J. Malm & Associates, P.C., where 
she focuses her practice on personal injury 
litigation. She graduated magna cum laude 
from Northern Illinois University College of Law 
and is a current member of the DCBA Brief 
Editorial Board.

7.  Summary judgment motions can be filed at any time, but most often are filed at the close of discovery. 
8.  735 ILCS 5/2-1005(b); Putman v. Vill. of Bensenville, 337 Ill. App. 3d 197, 202, 786 N.E.2d 203 (2nd 

Dist. 2003).
9.  735 ILCS 5/2-619.1; Howle v. Aqua Illinois, Inc., 2012 IL App (4th) 120207, ¶ 73, 978 N.E.2d 1132 (4th 

Dist. 2012).
10. Ill. Graphics Co., 159 Ill. 2d at 484; Howle at ¶ 73.
11. 745 ILCS 10/1-101, et seq..
12. Vill. of Bloomingdale v. CDG Enters. Inc., 196 Ill. 2d 484, 489, 752 N.E.2d 1090 (Ill. 2001).
13. 745 ILCS 10/1-101.1(a).
14. Vill. of Bloomingdale, 196 Ill. 2d at 490. 
15. Fender v. Town of Cicero, 347 Ill. App. 3d 46, 48, 807 N.E.2d 606 (1st Dist. 2004).
16.  Jane Doe-3 v. McLean Cty. Unit Dist. No. 5 Bd. Of Directors, 2012 IL 112479, ¶ 44, 973 N.E.2d 880 (2012) 

(“we reiterate that, where a provision of the Tort Immunity Act contains no exception for willful and 
wanton conduct, we will not read one in.”).

17.  Id. See also Michigan Ave. Nat’l Bank v. County of Cook, 306 Ill. App. 3d 392, 401-402, 714 N.E.2d 1010, 
1017 (1st Dist. 1999)

18.  745 ILCS 10/2-105 (entity immunity from negligent inspection); 745 ILCS 10/2-104 (entity immunity 
from issuance or denial of permits); 745 ILCS 10/2-103 (immunity for failure to enforce an ordinance).

19. Bowler v. City of Chicago, 376 Ill. App. 3d 208, 215-16, 876 N.E.2d 140 (1st Dist. 2007). 
20. Ware v. City of Chicago, 375 Ill. App. 3d 574, 576, 873 N.E.2d 944 (1st Dist. 2007).
21. Id.
22. Id. at 583. 
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23. 745 ILCS 10/4-106(b).
24. 745 ILCS 10/6-108.
25. 745 ILCS 10/4-102.
26. 745 ILCS 10/4-103.
27. Rush v. City of Chicago, 163 Ill. App. 3d 725, 726-727, 517 N.E.2d 17 (1st Dist. 1987).
28. Jefferson v. Sheahan, 279 Ill. App. 3d 74, 80, 664 N.E.2d 212 (1st Dist. 1996).
29. Fraley v. City of Elgin, 251 Ill. App. 3d 72, 621 N.E.2d 276 (2d Dist. 1993).
30. Vill. of Bloomingdale, 196 Ill. 2d at 494. 

Other absolute immunities include immunity for escaped pris-
oners23 or escaped mental patients.24 In the event a dangerous 
criminal escapes from the county jail or a mentally ill person 
escapes from a city asylum, local governments are absolutely 
immune from suit. Moreover, a local government is immune 
from allegations regarding the failure to detect or prevent 
crime25 or for failure to provide sufficient supervision of a jail.26 
In Rush v. City of Chicago, for example, the City was determined 
to be immunized under section 4-102 of the Tort Immunity 
Act for failing to protect a rape suspect shot by the putative 
victim’s mother while handcuffed to a wall at the police station 
while the suspect was in police custody.27 Section 4-103 of the 
Tort Immunity Act has been applied by courts to immunize a 
County Jail from inmate-on-inmate violence28 and even from a 
detainee taking his own life.29 

It is the absolute nature of these immunities that makes alle-
gations regarding these issues ripe for a 2-619 motion. By no 
means are the above-mentioned immunities the only immu-
nities contained in the Tort Immunity Act that are absolute. 
When analyzing a claim, should such an immunity apply, as a 
strategic matter, a 2-619 motion provides an expeditious rem-
edy. Particularly because no exceptions apply, there is no basis 
for the plaintiff to claim that some bombshell revelation in dis-
covery might make a difference with respect to the outcome of 
the motion. Not only is there no exception in the above-listed  
immunities for willful and wanton conduct, but there are no 
corrupt or malicious motives exception either.30 As such,  
section 2-619 motions work to resolve a claim in a governmental  
defendant’s favor early on and without the need to conduct  
potentially extensive and expensive discovery. 

What about Discretionary Immunity?
Defense counsel might pause to consider whether discre-
tionary immunity under section 2-201 of the Tort Immunity 

Act, which provides an absolute immunity, could serve as a 
basis for a section 2-619 motion.31 Unlike the other absolute  
immunities, the application of discretionary immunity is very 
fact intensive and requires a developed record to show that a 
“policy determination” was reached that “requires the public 
entity to balance competing interests and to make a judgment 
call as to what solution will best serve each of those inter-
ests.”32 Such competing interests may include weighing “the 
public benefit, the practicability of the plan or procedure, and 
the best methods to be employed considering resources, costs, 
and safety.”33 Furthermore, discretionary immunity also only 
applies to exercises of discretion, and not to ministerial tasks.34 

An enterprising plaintiff’s attorney, when confronted with 
a section 2-619 motion based on discretionary immunity, 
will argue that more discovery is needed to respond to the  
motion, and a court may well grant a plaintiff’s request for  
additional discovery.35 Under Illinois Supreme Court Rule 
191(b), the court may stay the proceedings on the motion 
while the non-moving party conducts additional discovery.36 
This is the downside of a section 2-619 motion that requires 
a developed factual predicate to claim the immunity. Accord-
ingly, discretionary immunity is best left to the summary  
judgment stage of the proceedings, where a developed record 
is beneficial, and the parties have already had an opportunity 
to conduct needed discovery. 

So What? Section 2-615 Motions and the Willful and 
Wanton Standard
If an absolute immunity does not apply, a more limited  
immunity may apply that contains an exception for willful 
and wanton conduct. Willful and wanton conduct, however, 
is a heightened form of negligence and requires additional  
factual support to be pleaded adequately.37 “Willful and 
wanton conduct” is defined in the Tort Immunity Act as “a 

31. 745 ILCS 10/2-201; In re Chicago Flood Litigation, 176 Ill. 2d 179, 196, 680 N.E.2d 265 (1997).
32. Richter v. Coll. of Du Page, 2013 IL App (2d) 130095, ¶ 40, 3 N.E.3d 902.
33. Wrobel v. City of Chicago, 318 Ill. App. 3d 390, 394, 742 N.E.2d 401 (1st Dist. 2000).
34. Brooks v. Daley, 2015 IL App (1st) 140392, ¶ 17, 29 N.E.3d 1108.
35. See Jiotis v. Burr Ridge Park Dist., 2014 IL App (2d) 121293, 4 N.E.3d 514.
36. See Ill. Sup. Ct. R. 191(b).
37. Floyd v. Rockford Park District, 355 Ill. App. 3d 695, 700, 823 N.E.2d 1004 (2d Dist. 2005).
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course of action which shows an actual or deliberate intention 
to cause harm or which, if not intentional, shows an utter  
indifference to or conscious disregard for the safety of others 
or their property.”38 

Illinois is a fact-pleading jurisdiction.39 Facts, rather than con-
clusions or speculation, must be pleaded in order to overcome 
a section 2-615 motion.40 In order to adequately plead willful 
and wanton conduct, a plaintiff must allege something more 
than “inadvertence, incompetence, or unskillfulness.”41 Simply 
re-labeling allegations of negligence as “willful and wanton” is 
not enough to pass muster.42 When confronted with re-cast 
negligence allegations or otherwise insufficient allegations 
of willful and wanton conduct, the pleading is particularly  
susceptible to a 2-615 motion given the factual support  
required to allege willful and wanton conduct. 

There are downsides, however, to attacking an insufficiently 
pleaded willful and wanton claim. The most significant down-
side of such a motion is it may educate the non-moving party 
on how to adequately plead the claim. A section 2-615 motion 
is also likely to be granted without prejudice, allowing for an 
amended pleading to cure the deficiencies.43 This leads to the 
duplication of motion practice and additional expense. Rather 
than duplicating expense, it may be prudent to engage in dis-
covery and later move for summary judgment on the issue of 
willful and wanton conduct. 

Summary Judgment: The “Put Up or Shut Up” Moment 
Summary judgment is often referred to as the “put up or shut 
up” moment in a lawsuit because the responding party must 
come forward with some evidence to support his or her claim.44 
Certain provisions of the Tort Immunity Act best lend them-
selves to a well-developed summary judgment motion. For  
instance, while not an immunity per se, section 3-102(a) of the 
Tort Immunity Act is a classic example of a defense that excels 
at the summary judgment stage. Section 3-102 does not confer 
immunity,45 but merely codifies the requirement that a local 
public entity must have actual or constructive notice of a defec-
tive condition on its own premises to be liable for negligence.46 
This is a necessary predicate for establishing liability against a 
municipal entity.47 An absence of prior accidents on the prem-
ises is admissible to show that the local government entity had 
no notice of a dangerous condition.48 A well-developed record 
in discovery will reveal whether any factual questions regarding 
notice exist. 

Given the fact-intensive nature of the application of discre-
tionary immunity, this defense also ripens at the summary 
judgment stage. Whether an act or omission by a public entity  
is ministerial or discretionary is a case-by-case inquiry.49 A 

When analyzing a claim, 

should such an immunity 

apply, as a strategic 

matter, a 2-619 motion 

provides an expeditious 

remedy.

“

38. 745 ILCS 10/1-210.
39. Simpkins v. CSX Transportation, Inc., 2012 IL 110662 at ¶ 26, 965 N.E.2d 1092.
40. Floyd, 355 Ill. App. 3d at 703. 
41. Geimer v. Chicago Park District, 272 Ill. App. 3d 629, 637, 650 N.E.2d 585 (1st Dist. 1995).
42. Winfrey v. Chicago Park District, 274 Ill. App. 3d 939, 943, 654 N.E.2d 508 (1st Dist. 1995).

43. 735 ILCS 5/2-615(d); Bruss v. Przybylo, 385 Ill. App. 3d 399, 405, 895 N.E.2d 1102 (2d Dist. 2008).
44. N. Cmty. Bank v. 17011 S. Park Ave., LLC, 2015 IL App (1st) 133672, ¶ 15, 29 N.E.3d 627 (1st Dist. 2015).
45. Catberro v. Naperville School District No. 203, 317 Ill. App. 3d 150, 152, 739 N.E.2d 115 (2d Dist. 2000).
46. 745 ILCS 10/3-102(a).
47. Monson v. City of Danville, 2018 IL 122486, ¶ 23, 115 N.E.3d 81 (Ill. 2018).
48. Tracy v. Vill. of Lombard, 116 Ill. App. 3d 563, 574, 451 N.E.2d 992 (1983) (2d Dist. 1983).
49.  Snyder v. Curran Twp., 167 Ill. 2d 466, 474, 657 N.E.2d 988 (Ill. 1995) (distinction between the two 

“resists precise formulation”).
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well-developed factual record will establish whether the acts 
complained of were discretionary or ministerial, balancing of 
competing interests weighed by the policymaker, and the ex-
ercise of discretion by the government employee regarding the 
complained acts. 

If a complaint alleging willful and wanton conduct survives 
a motion to dismiss, the summary judgment stage presents 
another opportunity to dispose of such a claim. While willful 
and wanton conduct is often a jury question,50 a court can 
decide the question of willful and wanton conduct as a matter 
of law where the evidence “so overwhelmingly favors defen-
dants that no contrary conclusion could ever stand.”51 A well- 

developed factual record that lays out the due care employed 
by a local governmental defendant can also support summary 
judgment. 

Conclusion
In conclusion, there are opportunities available for the defense 
lawyer to expeditiously dispose of a case pursuant to the Tort 
Immunity Act on motion, and pitfalls for the wary plaintiff’s 
lawyer to avoid when suing the government. Strategic motion 
practice can be implemented to work up a case towards expe-
ditious resolution, so long as one is acquainted with the various 
immunities available to the government under the Tort Immu-
nity Act.  

50. Doe v. Calumet City, 161 Ill. 2d 374, 390, 641 N.E.2d 498 (Ill. 1994). 51. Breck v. Cortez, 141 Ill. App. 3d 351, 361, 490 N.E.2d 88 (2d Dist. 1986).
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The United States Bankruptcy Code (“the Code” or “the Bank-
ruptcy Code”) is found at Title 11 of the United States Code. 
Provisions of the Bankruptcy Code allow for individuals to  
obtain a discharge of their debts under certain circumstances. 
However, as most lawyers know, not all debt is dischargeable 
under the Code. The Bankruptcy Code excepts from discharge 
various debts for public policy reasons and to deter certain  
actions by individuals who may seek bankruptcy relief. Among 
the debts excepted from discharge are income taxes. This  
article will concentrate on the discharge of income taxes under 
the Bankruptcy Code. 

While most tax debts are non-dischargeable pursuant to 11 
U.S.C. § 523(a)(1), the Bankruptcy Code does provide nar-
row provisions in which a tax debt may be dischargeable. This 
particular area of law is complex, fact intensive, and always 
evolving. Treat this article as a primer and introduction to the 
area of law and not a treatise. Nevertheless, having a basic  
understanding of this topic will help all practitioners in their 
interactions with clients.

The Bankruptcy Discharge in General
The primary goal of a bankruptcy debtor is to get a discharge 
of debt as provided in 11 U.S.C § 524.1 There are secondary 

reasons, of course, such as the automatic stay of 11 U.S.C. 
§ 362, which goes into effect upon a bankruptcy petition  
being filed (automatically and without further action, hence 
the term “automatic stay”). The automatic stay effectively 
ceases nearly all litigation or collection actions involving the 
debtor and thus preserves the debtor’s assets and estate.2 But 
in large, the goal of a bankruptcy case is debt relief as pro-
vided by the bankruptcy discharge. A discharge of debt will 
“push the reset button” and give the debtor a fresh start by 
eliminating dischargeable debt. 

Debts Excepted from Discharge in General
There are nineteen categories of debt that can survive a bank-
ruptcy case, including income taxes.3 In addition to taxes, the 
most encountered types of non-dischargeable debts include: 
taxes and debts to government; student loans; child support 
and/or maintenance; debts from a divorce (such as property 
settlements); drunk driving debts; and condo or homeowner 
association dues.

If a debtor owes these types of debts, they are per se non- 
dischargeable and will survive the bankruptcy case. No other  
action is required. But as a practical matter, the family law  
related debts generate a fair amount of litigation due to the  

1.  Only individuals receive a discharge. Corporations, LLCs, and other entities do not. 11 U.S.C. § 727  
(a)(1). 

2. Exceptions to the automatic stay appear at 11 U.S.C. § 362(b).
3. See 11 U.S.C. § 523.

By Arthur W. Rummler

Discharge of Income Tax Liability 
under 11 USC § 523(a)(1)
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nature of the debt in question. It is truly support or mainte-
nance? Is it property settlement debt? 

It is good practice to have a bankruptcy practitioner review the 
marital settlement agreement if your client receives a notice 
of bankruptcy filing from the spouse/former spouse because 
while child support and maintenance are non-dischargeable in 
both Chapter 7 and Chapter 13 cases, other debts incurred 
from a divorce can be discharged in a Chapter 13 case.4 If the 
wording is not clear, the ambiguity opens the door for a court 
to interpret the nature of the debt. 

Another less common, but fairly litigious area of bankruptcy 
dischargeability comes from debts excepted from discharge 
pursuant to Code sections 523 (a)(2), (a)(4) and (a)(6).5 These 
are the so called “bad behavior” exceptions: fraud, breach of fi-
duciary duty, intentional torts and actions. These debts are not 
automatically excepted from discharge. A claimant or creditor 
must file an adversary complaint in the bankruptcy court by 
the deadline6 listed in the original notice of bankruptcy filing, 
which is also listed on the website of the Clerk of the U.S. 
Bankruptcy Court. 

Discharge of Income Taxes
The Code indicates that income taxes are not dischargeable 
unless certain conditions apply and generally excepts income 
taxes from discharge at 11 U.S.C. § 523(a)(1). That section 
reads as follows:

(a)  A discharge under section 727, 1141, 1192 [1] 
1228(a), 1228(b), or 1328(b) of this title does not 
discharge an individual debtor from any debt—

 
 About the Author

Arthur Rummler is a sole practitioner with an 
office in Glen Ellyn, Illinois, concentrating his 
practice in all phases of bankruptcy law and 
creditor/debtor matters. He is a 1987 graduate 
of the University of Michigan Ross School of 
Business Administration and 1991 graduate of 
the Chicago-Kent College of Law.

Discharge of Income Tax Liability 
under 11 USC § 523(a)(1)

(1) for a tax or a customs duty—
(A)  of the kind and for the periods specified in section 

507(a)(3) or 507(a)(8) of this title, whether or not 
a claim for such tax was filed or allowed;

(B)  with respect to which a return, or equivalent re-
port or notice, if required—

(i) was not filed or given; or
(ii)  was filed or given after the date on which such re-

turn, report, or notice was last due, under applica-
ble law or under any extension, and after two years 
before the date of the filing of the petition; or

(C)  with respect to which the debtor made a fraudu-
lent return or willfully attempted in any manner to 
evade or defeat such tax;”7 

Unpacking this section requires reference to 11 U.S.C. § 507(a)
(8).  The Code makes plain that the non-dischargeability  

provisions of section 523(a)(1) apply to: 

Eighth, allowed unsecured claims of governmental units, 
only to the extent that such claims are for—

(A)  a tax on or measured by income or gross receipts for a 
taxable year ending on or before the date of the filing 
of the petition—

(i)  for which a return, if required, is last due, including 
extensions, after three years before the date of the filing 
of the petition;

(ii)  assessed within 240 days before the date of the filing of 
the petition, exclusive of—

(I)  any time during which an offer in compromise with 
respect to that tax was pending or in effect during 
that 240-day period, plus 30 days; and

4.  See 11 U.S.C 523(a)(5) and (a)(15) and read in conjunction with 11 U.S.C. 1328(a) which does not 
except from discharge the types of debt listed in 11 U.S.C (a)(15); see also Protection Against Discharge 
of Certain Divorce Related Attorney Fees in Bankruptcy, DCBA Brief, Vol. 28, available at https://www.
dcba.org/mpage/vol281115art2.

5.  11 U.S.C. § 523(a)(2) is the fraud exception provision which excepts: “debts for money, property, ser-
vices, or an extension, renewal, or refinancing of credit, to the extent obtained by (A)false pretenses, a 
false representation, or actual fraud, other than a statement respecting the debtor’s or an insider’s fi-
nancial condition; (B)use of a statement in writing (i)that is materially false; (ii)respecting the debtor’s 
or an insider’s financial condition; (iii)on which the creditor to whom the debtor is liable for such money, 
property, services, or credit reasonably relied; and (iv)that the debtor caused to be made or published 
with intent to deceive;” 11 U.S.C. § 523(a)(4) excepts discharge “for fraud or defalcation while acting 
in a fiduciary capacity, embezzlement, or larceny;” 11 U.S.C. § 523(a)(6) excepts debts for willful and 
malicious injury by the debtor to another entity or its property.

6.  This is so unless an extension of the deadline is granted by the court upon a motion. See 11 U.S.C. § 
523(c) (“Except as provided in subsection (a)(3)(B) of this section, the debtor shall be discharged from 
a debt of a kind specified in paragraph (2), (4), or (6) of subsection (a) of this section, unless, on request 
of the creditor to whom such debt is owed, and after notice and a hearing, the court determines such 
debt to be excepted from discharge under paragraph (2), (4), or (6), as the case may be, of subsection 
(a) of this section.”).

7. 11 U.S.C. 523(a)(1).
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(II)  any time during which a stay of proceedings against 
collections was in effect in a prior case under this 
title during that 240-day period, plus 90 days; or

(iii)  other than a tax of a kind specified in section 523(a)
(1)(B) or 523(a)(1)(C) of this title, not assessed 
before, but assessable, under applicable law or by 
agreement, after, the commencement of the case.”8 

The most common applications of the Code that allow certain 
income tax debts to be discharged are the three-year, two-year 
and two hundred-forty-day rules. Fasten your seatbelts, a light-
ning round summary of discharging income taxes follows.

The three-year rule is a reference to a waiting period that must 
be passed if the income tax debt in question is to be considered 
for discharge.9 In order for the tax debt in question to be dis-
charged, it must be over three years old.10 The three-year rule 
is applied to each tax year for which a debtor owes taxes.11 They 
must be analyzed individually.12 

Often debtors are not clear on the taxes they owe or the cir-
cumstances under which they were incurred. If that is the case, 
a Tax Account Transcript may be ordered from the Internal 
Revenue Service. The Tax Account Transcript is for individual 
tax years, so order one for each year in question. 

To satisfy the three-year rule, the bankruptcy petition must be 
filed more than three years from when the tax was due, includ-
ing any extensions.13 It is important to note that in most cases, 
the due date would be April 15 of the year following the tax 
year. For instance, a tax return due on April 15 of 2018 (for the 
tax year 2017) would not be eligible for discharge until three 
years later, or April 15 of 2021. But that is not the final word.

If the debtor applied for any extensions, then the date due for 
the extension becomes the operative date.14 For instance, the 
often used 3-month automatic extension would take the tax re-
turn due date to October 15, 2018, in the example above. That 
date becomes the operative date for counting forward three 

years in the dischargeability analysis.15 This is true even if the 
debtor files the tax return some time before October 15, 2018, 
because the statute clearly says that the date is the date the re-
turn was “last due” and not the date it was filed. The extension 
date becomes the starting point for counting forward. The due 
date of the return is controlling and not the actual filing date. 

If the debtor meets the three-year rule, he must also meet the 
two-year rule.16 That is, if the debtor filed the tax return late, 
then the date of filing of the bankruptcy petition must be at least 
two years after the date of filing the taxes.17 Again, refer to the 
transcript of the account to see what the IRS says is the date of 
filing of the return (if it was filed late). You cannot go by the tax 
return signature date or the date the debtor mailed the taxes or 
filed electronically. The IRS transcript will have the exact date. 

It is imperative that both the three-year and two-year tests be 
satisfied. Practitioners have to know all the facts, including 
whether the client requested an extension or filed before the 
deadline of the due date or the extension and what the op-
erative date for counting for either the three-year rule or the 
two-year rule is. It is best to obtain the IRS transcript of the 
account if the debtor is not clear for this fact intensive inquiry.

Even if both the three-year and two-year rules are met, there is  
another rule to consider, the two hundred forty-day rule.18  

Coming back to the 
dischargeability of 
income taxes, the Code 
indicates that they are not 
dischargeable unless certain 
conditions apply.

“

8. 11 U.S.C. 507(a)(8) (emphasis added).
9.  The term “income taxes” applies to federal, state, and local income taxes as well as penalties and 

interest. See 11 U.S.C. § 727(b) (“[E]xcept as provided in section 523 of this title, a discharge under 
subsection (a) of this section discharges the debtor from all debts that arose before the date of the order 
for relief under this chapter[.]”); see also In re Roberts, 906 F.2d 1440, 1441 (10th Cir. 1990).

10.  See 11 U.S.C. §§ 523(a) and 507(a)(8)(A)(i) (a tax debt is not dischargeable if the tax “return, if re-
quired, is last due, including extensions, after three years before the date of the filing of the petition.”).

11. Id.
12. Id.
13. Id.
14. See 11 U.S.C. § 523(a) and read in conjunction with § 507(a)(8)(A)(i).

15. Id. (The statute uses the wording “last due” and not “filed” and such is the plain meaning.).
16. 11 U.S.C. § 523 (a)(1)(B)(ii).
17. 11 U.S.C. § 523(a)(1)(B).
18. 11 U.S.C. § 507(a)(8).
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Pursuant to this rule, if the taxes were assessed by the IRS (usu-
ally as the result of an audit) on the debtor, the assessment must 
be two-hundred and forty days prior to the date of the filing of 
the bankruptcy petition to qualify for a discharge.19 Knowing this 
date is also not a simple task and one is best served by having the 
tax account transcript to review and determine that exact dates. 

There is one more complication in this entire analysis. For a debt-
or to qualify for a discharge of income taxes, an actual tax return 
must be filed in a timely manner.20 This area of law was the cause 
of much concern in cases decided after the 2005 Bankruptcy 
Abuse Protection & Consumer Protection Act, commonly re-
ferred to as BAPCPA. The Fifth Circuit interpreted BAPCPA 
and determined that the filing of a tax return even one day late 
meant that the filed return did not qualify as a “return” under the 
new provisions of the BAPCPA statute.21 Other circuits followed 
suit and the “one day late” rule that the taxes could not be dis-
charged gained momentum across the country.22 

Not all circuits have adopted the “one day late” viewpoint. In a 
recent case from the Eleventh Circuit, the court decided that 
the readings of the statute in the prior decisions was too nar-
row and declined to follow it.23 The court allowed the late-filed 
return to be considered for a bankruptcy discharge. 

So, there is currently a split among the circuit courts on this 
subject that perhaps one day will be resolved by the United 
States Supreme Court. The effect of a late-filed return in this 
context is a not something that has been addressed by our Sev-
enth Circuit. However, the Internal Revenue Service maintains 
that a softer approach should be taken when interpreting the 
effect of a late-filed tax return. The current position of IRS is 
that a late-filed return is not fatal to discharge consideration.24

Willful Evasion and Fraud Not Discharged
Taxes are not dischargeable if the debtor filed a fraudulent 
return.25 This includes intentional dishonesty or failure to  
report income.26 This rule makes sense in that bankruptcy  
is a law for honest people in unfortunate circumstances.  

19. 11 U.S.C. § 507(a)(8).
20. 11 U.S.C. § 523(a)(1)(B)(i).
21.  See McCoy v. Mississippi State Tax Commission, 666 F.3d 924, 932 (5th Cir. 2012) (a-late filed return is 

not a return for purposes of non-dischargeability consideration). 
22. See In re Fahey, 779 F.3d 1 (1st Cir. 2015); In re Mallo, 774 F.3d 1313 (10th Cir. 2014).
23. See In re Shek, 947 F.3d 770 (11th Cir. 2020).
24.  See Letter from IRS Chief Counsel, Litigating Position Regarding the Dischargeability in Bankruptcy of 

Tax Liabilities Reported on Late Filed Returns and Returns Filed After Assessment, available at https://
www.irs.gov/pub/irs-ccdm/cc_2010_016.pdf (collecting cases). 

25. 11 U.S.C. § 523(a)(1)(C). See also In re Brackin, 148 B.R. 953, 956 (N.D. Ala. 1992).
26. Id. 

Dishonesty is not rewarded in bankruptcy including when it 
comes to income taxes. 

Tax Liens Are Not Discharged
If the IRS or state taxing authority files a notice of tax lien against 
the taxpayer, then the lien survives the bankruptcy absent an  
order of the bankruptcy court.27 This is a rude awakening for 
some debtors as they might not remember receiving such a  
notice. In this case, the debt stays as to the subject property 
(usually real estate) and must be paid to the taxing body to avoid 
foreclosure of the lien. It is possible to negotiate these liens and 
the release of same, but that is another topic for another time. In 
some cases, a debtor files Chapter 7 to get a fresh start from as 
much debt as possible and then files a Chapter 13 to address the 
remaining debt and pay it over time in a Chapter 13 plan. Such 
situations are sometimes called “Chapter 20” cases.

Conclusion
The subject of the bankruptcy discharge contained in 11 
U.S.C. § 524 is vast. Adding to the complexity is the fact that 
certain debts listed in 11 U.S.C. § 523 are non-dischargeable 
in bankruptcy. Some of the debts excepted from discharge re-
quire no action on the part of creditors or claimants. Other 
excepted debt requires the filing an adversary complaint with-
in a hard deadline set at the time the bankruptcy filing takes 
place.28 When examining the discharge of income taxes, many 
variables complicate the subject. Income taxes can be dis-
charged in bankruptcy if certain circumstances apply. A debtor 
must satisfy each of the three-year, two-year, and two hundred  
forty-day rules. In addition, the debtor must file a tax return. 
Tax liens survive bankruptcy absent some adjudication in the 
bankruptcy court. Fraud and tax evasion eliminate the chance 
of a bankruptcy discharge of income taxes. 

Every client’s situation is different when it comes to debt, espe-
cially taxes. Therefore, it is good to have a solid understanding 
of their dischargeability to help your clients understand what 
may be possible in a bankruptcy case and refer them to a bank-
ruptcy professional when appropriate. 

27.  11 U.S.C. § 524 only speaks of discharge of personal liability. See Johnson v. Homestate Bank, 501 U.S. 
78, 82-83 (1991) (a creditor may foreclose on a lien as the lien survives the bankruptcy).

28. See supra, n. 6.
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By John J. Pcolinski, Jr.

Closing the et al. Loophole

In 2015, the Illinois Appellate Court for the Second District 
issued a ruling that invalidated so-called “et al. summonses” 
and inadvertently spawned a cottage industry in challenges to 
mortgage foreclosure judgments and confirmed sales. In Arch 
Bay Holdings LLC-Series 2010B v. Perez,1 the appellate court 
reversed a denial of a petition to vacate a default judgment and 
order confirming sheriff sale brought pursuant to 735 ILCS 
5/2-1401 holding the judgment to be void ab initio due to a de-
fect in the summons, namely that it was directed to, in part, 
“et al.”2

The Arch Bay case was filed on October 15, 2010. Upon 
the filing of the complaint, the plaintiff prepared and had  
issued three summonses using the form supplied by the 
Circuit Clerk of DuPage County. The relevant language of 
the Circuit Clerk’s preprinted form is “To each Defendant:” 
with a blank space following the colon, which the plaintiff 
left blank. Instead, the caption on each summons listed the 
name of the first defendant, the appellant’s husband, and 
the phrase “et al.” Attached to each of the summonses was a 
separate page designated as a “service list” that named each  
defendant and included each defendant’s address, including 
the appellant. The separate service list did not, however,  
identify any of the persons listed as a “defendant.” The appel-
lant was served with the summons and complaint on October 

20, 2010, by abode service on her daughter. Approximately 
three years later, in September 2013, a default judgment was 
entered against the appellant, and a sheriff sale was conducted  
in January 2014, which sale was confirmed on February 11, 
2014. In July 2014, the appellant filed a petition to vacate 
the judgment and order confirming same pursuant to section 
1401 of the Illinois Code of Civil Procedure, which the trial  
court denied. Although the trial court noted that Illinois  
Supreme Court Rule 101(d) had been violated, it declined to 
elevate form over substance and held that the “objective of 
service of process” had been met in that the appellant had 
actual notice of the lawsuit.3

In its decision reversing the trial court’s denial of the petition 
to vacate, the appellate court quoted the section of the Code of 
Civil Procedure pertaining to summonses, to wit:

Every action, unless otherwise expressly provided by  
statute, shall be commenced by the filing of a complaint...  
The form and substance of the summons, and of all other 
process, and the issuance of alias process, and the service 
of copies of pleadings shall be according to rules.4

The appellate court also cited the relevant portion of Supreme 
Court Rule 101(d), which provides: 

1.  2015 IL App (2d) 141117. In the author’s experience, local practitioners frequently refer to this decision 
as “Arch Bay” instead of the more conventional “Perez.” As such, “Arch Bay” is used throughout this 
article.

2. Id. at ¶ 3.
3. Id. at ¶ 5.
4. 735 ILCS 5/2–201(a).
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Closing the et al. Loophole

About the Author
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1983 and The University of Illinois College of Law 
in 1986. He is licensed in Illinois and Arizona. 
John’s practice is concentrated in commercial 
litigation, especially chancery litigation. 

The summons shall be issued under the seal of the court, tested  
in the name of the clerk, and signed with his name. It shall be 
dated on the date it is issued, shall be directed to each defen-
dant, and shall bear the address and telephone number of the 
plaintiff or his attorney.5

The appellate court found that the failure to complete the por-
tion of the first page of the summons following the colon where 
the name of an individual defendant was presumably to be in-
serted meant that the summons violated Supreme Court Rule 
101(d). It reasoned that the separate service list attached to the 
summons listing people to be served and their addresses was 
directed to the process server and did not adequately advise 
the recipient that he or she was in fact named as a defendant 
in the case.6 On that basis, the appellate court held that the 
summons was fatally defective, that the judgment was void, and 
that the section 2-1401 petition should have been granted.7 

The Arch Bay ruling triggered a series of motions brought 
pursuant to 735 ILCS 5/2-1401 challenging judgments based 
on noncompliance with Supreme Court Rule 101(d). These  
included matters in which the judgment of foreclosure and  
order confirming sale had been entered years before and in 
which the property been reconveyed multiple times after 
the confirmation of the foreclosure sale.8 In some cases, title  

insurance companies that had insured the validity of title to 
subsequent vendees were presented with claims against their 
policies that petitioners’ attorneys were able to leverage into 
cash settlements. However, in most cases, such claims were 
subsequently dismissed pursuant to affirmative defenses as 
laches and the protections of bona fide purchasers in good 
faith.9

After Arch Bay, the Illinois General Assembly took up a bill 
designed to overrule that decision. That bill became part of 
Public Act 100-1048, which added subsection (c) to section 
2-201 of the Code of Civil Procedure. The amended section 
provides as follows: 

A court’s jurisdiction is not affected by a technical error 
in format of a summons if the summons has been issued 
by a clerk of the court, the person or entity to be served is 
identified as a defendant on the summons, and the sum-
mons is properly served. This subsection is declarative of 
existing law.10

5. Ill. S. Ct. R. 101(d).
6. Arch Bay, 2015 IL App (2d) 141117, ¶ 19. 
7. Id. at ¶ 21.
8. See Bank United v. Giusti, 2020 IL App (2d) 190522.
9. See 735 ILCS 5/2-1401(e).
10. 735 ILCS 5/2-201(c) (eff. Aug. 23, 2018).
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In support of its description of the new language as “declarative 
of existing law,” the General Assembly relied upon Fleshner v. 
Copeland, a 1958 Illinois Supreme Court decision.11 Fleshner 
involved a probate matter in which a complaint contesting the 
validity of a will was filed several months after the will was ad-
mitted to probate.12 The proponents of the will filed a motion 
to dismiss the complaint for failure to name the executor as a 
party defendant.13 The Illinois Supreme Court ultimately held 
that the complaint was sufficient to confer the court’s juris-
diction over the executor-defendant prior before the running 
of a statute of limitations even he (1) had not been named in 
the caption of the complaint (2) had not been named in the 
first paragraph of the complaint, and (3) had been mentioned 
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as a defendant for the first time in the fifth paragraph of the 
complaint.14 The face of the summons also had the same “et al.” 
language deemed invalid in Arch Bay.15

Recently, the Illinois Appellate Court for the Second District 
once again took up its holding in Arch Bay, addressing the ef-
fects of the 2018 amendment to section 2-201 of the Code of 
Civil Procedure. In Lisle Savings v. Tripp, a mortgage foreclo-
sure matter, the appellant borrower argued that the trial court 
did not have personal jurisdiction over her because, while her 
name appeared on the service list, the appellee bank had not 
named her in the caption on the summons.16 Finding amended  
Rule 2-201(c)’s “technical error” language ambiguous, the  
appellate court looked beyond the face of the statute to deter-
mine whether the borrower had been “identified as a defendant 
on the summons” for the purpose of conferring jurisdiction 
over her.17 After a lengthy examination of the legislative history  
of the 2018 amendment to Rule 2-201, the appellate court  
appeared to agree that the General Assembly had intended to 
abrogate its holding in Arch Bay, but declined to overrule that 
holding, notwithstanding the bank’s invitation to do so. Rather,  
the appellate court found no deficiency in the summons at  
issue because while the borrower was not named in the  
caption, the words “To each Defendant: see attached service 
list,” appeared directly underneath the caption.18 This, the 
court held, was “sufficient to notify those named on the service 
list that they were defendants, and even a cursory inspection 
of the complaint served with the summons would confirm that 
was the case.”19 Separately, the court rejected the borrower’s 
argument that the summons had violated Ill. S. Ct. R. 101.20 

Thus, although the Arch Bay ruling remains intact,21 the 
loophole it created progressively closes with the resolution of  
pending cases with pre-amendment summonses. 

11. Fleshner v. Copeland, 13 Ill.2d 72, 147 N.E.2d 329 (1958).
12. Id. at 73.
13. Id. 

14. Id. 
15. Id. 
16. Lisle Savings Bank v. Tripp, 2021 IL App (2d) 200019, ¶ 15.
17. Id. at ¶ 15.
18. Id.
19. Id.
20. Id. at ¶ 26.
21.  See First Mortgage v. Dina, 2017 IL App (2d) 170043 (discussing amendment to Residential Mortgage 

Licensee Act and holding a statutory amendment declaring itself to be “declarative of existing law” 
is insufficient to allow for the retroactive application of that amended statute because in some 
circumstances it is an attempt to overrule existing case law after the fact).

The appellate court found no 

deficiency in the summons 

at issue because while the 

borrower was not named in 

the caption, the words “To 

each Defendant: see attached 

service list,” appeared 

directly underneath the 

caption. 

“
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Law Update
Editors Raleigh D. Kalbfleisch and Dexter Evans 

Illinois Criminal Law

People v. Johnson, 2021 IL App (2d) 180775
Facts: While on bond for one offense, Defendant committed 
another offense. Defendant entered guilty pleas on both cases. 
During the plea proceedings on the second offense, defendant 
was not admonished that the sentences on the two cases were 
mandatory consecutive. The State then filed a petition to re-
voke probation and, on resentencing, the court imposed con-
secutive sentences.

Issues on Appeal: Whether the consecutive sentence im-
posed were proper, given the lack of admonitions concerning 
consecutive sentences.

Holding: Remanded

Analysis: The appellate court found that the court’s failure 
to admonish defendant concerning consecutive sentences was 
plain error and remanded for resentencing.

People v. Alexander, 2021 IL App (2d) 180193
Facts: Defendant was convicted based on evidence obtained 
by police via a subpoena to defendant’s Internet service pro-
vider. The subpoena was falsely characterized as relating to a 
grand jury investigation.

Issues on Appeal: Whether the results of the subpoena 
should be suppressed as a Fourth Amendment violation.

Holding: Affirmed

Analysis: The appellate court found the subpoena protected 
under the third-party doctrine, distinguishing the limited in-

formation sought in the subpoena from the more extensive cell-
phone data found to implicate privacy concerns in Carpenter  
v. United States, 138 S. Ct. 2206 (2018). (The appellate court 
also affirmed the circuit court’s finding of no prejudice from 
the violation of grand jury rules.)

People v. Kosobuki, 2021 IL App (2d) 190476
Facts: Defendant repeatedly and unsuccessfully moved for 
a mistrial due to the absence of a police witness. The parties 
eventually agreed to a stipulation as to the testimony of the 
witness. During the defense case, the prosecutor brought to 
the court’s attention statements by defendant and the alleged 
victim that had not been tendered. The prosecutor thus asked 
for a mistrial, which the court granted. Afterwards, defendant 
argued that a mistrial was inappropriate and then moved to 
dismiss the charges on double jeopardy grounds.

Issues on Appeal: Whether the circuit court’s granting of a 
mistrial violated defendant’s double jeopardy rights.

Holding: Reversed

Analysis: When a defendant does not consent to a mistrial, a 
court can only order a mistrial if there was a manifest necessity. 
Defendant’s earlier motion for a mistrial did not show consent 
to the later mistrial ruling, since the earlier motion involved 
different grounds. Moreover, the court’s abrupt ruling prevent-
ed denied counsel the opportunity to object. The lower court 
abused its discretion in denying defense’s motion to dismiss.

Illinois Elections Law

Segneri v. Ruhl, 2021 IL App (2d) 210036
Facts: A local political organization conducted a caucus to de-
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termine candidates for office. Due to ongoing pandemic restric-
tions, the caucus was to be done by electronic teleconference. The 
online caucus participants included at least two people who were 
never present at the township building to sign affidavits, including 
one who participated in the virtual caucus from Scottsdale, Arizo-
na. The plaintiffs arrived in person, but were told of the electronic 
means for the selection and told they were “too late” to participate 
and run as candidates. After the plaintiffs were asked to leave, the 
doors to the township offices were closed.

The plaintiffs, therefore, conducted a caucus in the parking lot 
outside the offices. They voted themselves to be the candidates 
to represent the organization in upcoming elections. The plain-
tiffs subsequently requested that the chairman certify them as 
candidates, which he refused to do. The present action ensued 
without the plaintiffs seeking relief from the election board.

The six plaintiffs sought a declaratory judgment and injunc-
tion for the defendant, the chairman of the local political orga-
nization, to file on their behalf the necessary papers to make 
them candidates in the upcoming election. The complaint also 
sought to have the local county clerk certify their names as 
candidates. Following an evidentiary hearing, the circuit court 
issued a writ of mandamus ordering the clerk to certify the 
plaintiffs as candidates. The trial court found that the Zoom 
caucus “was held in blatant contravention [of] the Township 
Code and of the Governor’s Executive Order 2020-73 which 
exempts Township Caucuses from electronic means.” The trial 
court concluded that the “Zoom caucus was not properly con-
ducted in a fair and honest manner.”

Issues on Appeal: (1) whether the plaintiffs were required 
to initially file objections before the township electoral board 
before bringing their action in the circuit court

Holding: Reversed

Analysis: The election code provides  the procedure for ob-
jecting “to any certificate of nomination or nomination papers 
or petitions filed.” Emphasis is added to the word “any,” which 
means that the plaintiffs were required to file their grievance 
with the local election board first before seeking relief from the 
circuit court. Therefore, the entry of the writ was in error as the 
trial court lacked jurisdiction over the matter.

About the Editors
Raleigh D. Kalbfleisch is a sole practitioner 
concentrating in family law. She is a graduate 
of Purdue University and the Quinnipac 
University School Law and was a visiting 
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Home Rule

Souza v. City of West Chicago, 2021 IL App (2d) 200047
Facts: The City owned a water and sewage system that pro-
vided services to residential and commercial properties within 
City boundaries. The City contracted with Water Resources 
to replace residential water meters, update meter equipment, 
and implement electronic advancements that would benefit 
customers by allowing electronic access to monitor water con-
sumption. Shortly after the equipment installation, the City 
learned that numerous customers were experiencing deficient, 
inaccurate, and/or missing water meter readings. After expe-
riencing years of these errors, the City terminated its contract 
with Water Resources. Despite the water-meter and software 
malfunctions, the City attempted to bill and collect water-us-
age charges from affected residents.

The plaintiffs initiated suit. During the course of suit, where 
the City confirmed that it had billed outside of the 12-month 
limitation provided by statute, the City amended its ordi-
nances to provide that the “Failure to bill any charges pro-
vided herein on a bimonthly basis shall have no impact on 
liability for any outstanding usage charges incurred for any 
period of time.”

The trial court found that home rule authority was not expressly  
preempted and, therefore, the ordinance was valid.

Issues on Appeal: Whether the court correctly determined 
that the City’s home rule authority permits it to exempt itself, 
via an amended ordinance passed after the amended complaint 
in this case was filed, from statutory requirements concerning 
water-utility billing and whether that exemption can be applied 
retroactively.

Holding: Affirmed

Analysis: Home rule powers are reserved for municipalities to 
have the ability to address problems specific to the municipal-
ity, and is based on the assumption that municipalities should 
be allowed to address problems with solutions tailored to their 
local needs. “Home rule units may exercise and perform con-
currently with the State any power or function of a home rule 

unit to the extent that the General Assembly by law does not 
specifically limit the concurrent exercise or specifically declare 
the State’s exercise to be exclusive.”

As to the ordinance under review, the City’s water-billing prac-
tices were a function pertaining to its local government affairs, 
as it provides a public water-utility service, the Ordinance regu-
lates billing for that service, and the Ordinance addresses unique 
problems the City faces. These are local matters that lie squarely 
within the domain of City functions pertaining to the City’s gov-
ernment and affairs. Therefore, the City has home rule authority 
to issue the ordinance as the legislature is silent regarding pre-
empting the matter. More specifically, while the State may be 
concerned in the abstract with uniform consumer protections, the 
Ordinance is designed to address billing local consumers for wa-
ter usage through services provided by the City, in a manner that 
addresses impediments to billing that are unique to the City. It is 
a problem of local dimension. Finally, the state statute regarding 
billing for municipal utilities contains no language clearly reflect-
ing an intent to limit home rule authority in this manner.

As to the issue of retroactive enactment, the appellate court 
found that there was no divestment of a vested right with the 
enactment of the ordinance. A vested right is a complete and 
unconditional demand or exemption that may be equated with 
a property interest. The Ordinance expressly calls for retroac-
tive application; however, there is no right to complimentary 
water usage under the Municipal Code, and no court has  
decreed that section 11-150-2 gives consumers a right to timely 
water billing. Therefore, retroactive effect is allowable.

Attorney’s Fees, Appellate Jurisdiction

In re Marriage of Crecos, 2021 IL 126192 (2021)
In a rare decision regarding the payment of attorney’s fees in 
a post-decree family law matter, the Illinois Supreme Court 
addressed the difference between a claim and a cause of action 
(an issue of first impression) and appellate jurisdiction in post 
decree family law matters. The decision contains a significant  
discussion of the differences in the individual circuits with  
respect to these issues and deserves a close read. 
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With respect to appellate jurisdiction, the Supreme Court  
clarified that unrelated post dissolution matters constitute sep-
arate claims, so that a final order disposing of one of several  
claims may not be appealed without a Rule 304(a) finding. 
This a significant statement, as post-decree litigation often in-
volves multiple claims for reimbursement, modification, failure 
to make a payment, and other like matter that come before the 
court at the same time and there is almost always a question of 
appealability if only one issue is resolved. It appears that Rule 
304(a) language in the final order is always required to confer 
jurisdiction on the appellate court.

Regarding jurisdiction to hear an appeal of an award of attor-
ney’s fees, the Supreme Court held that an interim award of  
attorney fees is strictly temporary in nature, subject to  
adjustment (including, if necessary, the disgorgement of 
overpayments to an attorney) at the close of the dissolution  
proceeding. Below, the trial court had awarded fees pursuant 
to a request for contribution to fees related to prior appeals in 
the case, which the payor appealed. The appellate court had 
characterized the fee award as interim because there were  
issues remaining before the trial court. The parties had ar-
gued that the appellate court had jurisdiction to hear the case  
because the fees were not an interim award of fees under 750 
ILCS 5/501(c-1), but rather a final award of attorney fees under 
750 ILCS 5/503(j). The parties also argued that section 501 
(c-1) did not apply because the appeals involved post decree 
petitions. The appellate court had held that section 501(c-1) 
applies to both pre-dissolution and post dissolution decree pro-
ceedings because section 503(j) applies only when the court 
has resolved all issues between the parties. 

Regarding claims and causes of action, the Court noted that 
the appellate districts are split concerning whether post  
dissolution petitions are best described as new claims or 
new actions and stated that “the use of the words ‘claim’ and  
‘action’ interchangeably in both this court and the appellate 
court” had contributed to confusion. The Court went on 
to state that it has long held that a petition for dissolution  
advances a single claim: the parties’ request for an order dis-
solving their marriage. The other issues involved, including 
custody, property distribution, and support, are ancillary to 
the cause of action and do not represent separate, unrelated 

claims. After a lengthy discussion of the differences in the 
districts, the Supreme Court clarified that, for purposes of 
appellate jurisdiction, unrelated post dissolution matters con-
stitute separate claims, so that a final order disposing of one 
of several claims may not be appealed without a Rule 304(a) 
finding. The Court noted that, “[a]llowing or requiring parties 
to appeal after each post dissolution claim is resolved would 
put great strain on the appellate court’s docket and impose 
an unnecessary burden on those who would prefer not to ap-
peal until the trial court resolves all pending claims.” Rule 304 
is sufficient to accommodate circumstances in which orders 
need be immediately appealed.

Substitution of Judge

Palos Community Hospital v. Humana Insurance Co., 
Inc., 2021 IL 126008
The issue before the Supreme Court is whether the “test the 
waters” doctrine constitutes a valid basis on which to deny a 
party’s motion for substitution of judge as of right under sec-
tion 2-1001(a)(2) of the Code of Civil Procedure. The Court 
concluded that the doctrine conflicts with the plain language 
of the statute.

Below, significant motion practice led the trial court to sua sponte  
appoint a retired judge as discovery master. The trial court  
ordered the parties to confer with the master on all pending dis-
covery disputes and asked the master to attempt to mediate the 
disputes. If the parties ultimately were unable to resolve them, 
the master was to prepare and submit a report and recommen-
dation on the outstanding discovery issues to the trial court, 
with a copy to the parties. The trial court permitted the parties 
to file objections within seven days of receiving the report and 
recommendation. After a new trial judge took the case and was 
informed of the discovery master’s participation in the case, one 
of the parties filed an objection to a report and recommendation 
and the trial court stated that it would not deviate from the prior 
orders regarding the discovery master. The objector then filed 
a motion to strike the discovery master and the trial court con-
ducted a hearing and ruled on the objection.

Citing section 2-1001(a)(2) of the code of civil procedure, the 
objector moved for substitution of judge as a matter of right. 
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The objector observed that the trial court had not made any 
substantial ruling and that neither a trial nor hearing had been 
conducted in the action. The trial court conducted a hearing 
on objector’s motion for substitution of judge. The court ob-
served that “these motions are usually liberally granted, except 
when the parties have had an opportunity to test the waters.” 
The court noted that, at both prior hearings, it affirmed that 
precedent existed for the appointment of a discovery master. 
The court found that testing the waters “remain[ed] an excep-
tion to the substitution of judge motion in the First District.” 
The Objector moved the trial court to reconsider its denial of 
the motion for substitution of judge. Alternatively, it asked the 
court to certify the issue for immediate appeal under Illinois 
Supreme Court Rule 308. The appellate court affirmed the trial 
court’s rulings. 

The Supreme Court ruled that when properly made, a motion 
for substitution of judge as of right is absolute; a trial court 
has no discretion to deny it. The Court held that the test the 
waters doctrine is incompatible with the plain language of sec-
tion 2-1001(a)(2). “As the statutory text makes clear, so long 
as a party files its substitution motion before certain, specified 
occurrences, the party is “entitled to one substitution of judge 
without cause as a matter of right.’” In so holding, the Court 
stated that “a party having been able to form an opinion as to 
the court’s disposition toward his or her case is not among the 
criteria listed in the statute. Thus, the test the waters doctrine 
is an improper basis on which to deny a motion for substitu-
tion of judge as of right.” The Court went on to state that the 
only timeliness requirements in the currently operative version 
of the statute are those contained in paragraph 2; that the  
motion “shall be granted if it is presented before trial or hearing 
begins and before the judge to whom it is presented has ruled 
on any substantial issue in the case. Therefore, if a motion for 
substitution of judge as of right is filed before trial or hearing 
begins and before the judge has ruled on a substantial issue in 
the case, it is timely and a court cannot read language into a 
statue that does not exist such a the ‘test the waters’ theory.”

Federal Criminal Law

Van Buren v. United States, ___ U.S. ___, 141 S. Ct.  
1648 (2021)
In Van Buren v. United States, in a 6-3 opinion, the U.S. Supreme 
Court resolved a circuit split and narrowed the interpretation 
of section 1030(a)(2) of the Computer Fraud and Abuse Act of 
1986, 18 U.S.C. § 1030 (“CFAA”). The CFAA law broadly pro-
hibits unauthorized access to protected computers, including 
accessing computers and causing damage thereto. In addition 
to criminal penalties, victims are also afforded a private right of 
action under the CFAA. 

The CFAA prohibits two forms of access to a protected com-
puter: (1) accessing a computer without authorization, 18 
U.S.C § 1030(a)(2); and (2) “exceeds authorized access” which 
means “to access a computer with authorization and to use such  
access to obtain or alter information in the computer that 
the accesser is not entitled so to obtain or alter.” 18 U.S.C. §§ 
1030(a)(2), (e)(6). In Van Buren, “exceeds authorized access” 
was at issue. The Court held that this language only covers 
those who obtain information from particular areas in the com-
puter, such as files, folders, or databases, to which computer  
access does not extend. It does not cover those who have  
improper motives for obtaining information.

The defendant, a police officer, used his patrol-car computer 
to obtain license plate information from a police database in  
exchange for money to an individual. Defendant was caught in 
an FBI sting operation. There was no dispute that defendant 
accessed a police computer “with authorization” and “obtained 
information in the computer” when he acquired the license plate 
information, which he was entitled to obtain. The defendant was 
criminally prosecuted under the CFAA and found guilty. His 
conviction was upheld on appeal by the Eleventh Circuit. 

The issue before the Court was whether defendant was “enti-
tled so to obtain” the record that he accessed from the police 
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database. Looking to the plain language used in the CFAA, 
the Court found that the phrase “is not entitled so to obtain” 
means information that a person is not entitled to obtain by 
using a computer that he is authorized to access. In comput-
er parlance, “access” references the act of entering a computer 
system itself or a particular part of a computer system, such as 
files, folders, or databases. The phrase “exceed[ing] authorized 
access” means the act of entering that part of the computer to 
which the user lacks access privileges.

According to the Court, the phrase “without authorization” pro-
tects against outside hackers, or persons who access a comput-
er without any authorization. The phrase “exceeds authorized  
access” is complimentary protection for certain information 
within a computer. This language targets inside hackers, those 
accessing a computer with permission, but exceeding the param-
eters of that permission. Thus, these two clauses can be read 
consistently together. Under this approach, one either can or 
cannot access computer system, and one either can or cannot 
access certain areas of that computer system. Thus, defendant 
did not “exceed authorized access” because he was allowed to 
obtain the license plate information from the computer data-
base, even though he did so for an improper purpose. The Court 
thus reversed the Eleventh Circuit and remanded the case.  

Court Rules

Amendment to Seventh Circuit Court of Appeals Rule 
46(b)
On May 26, 2021, the Seventh Circuit Court of Appeals 
amended Circuit Rule 26(b) regarding attorney admission fees. 

(b) Admission Fees. The prescribed fee for admission is a 
local fee as set forth in the Seventh Circuit Attorney  
Admission Local Fee Order, plus a national fee prescribed by 
the Court of Appeals Miscellaneous Fee Schedule. Attorneys 
who have been appointed by the district court or this court to 
represent a party on appeal pursuant to the Criminal Justice 
Act under 18 U.S.C. § 3006A and attorneys employed by the 
United States its executive and legislative agencies are exempt 
from the admission fees. Local admission fees are segregated  
and retained in a designated Attorney Admission Fund  
administered by the custodian in accordance with the  
Seventh Circuit Attorney Admission Fund Plan.

In General Order 21-003, the court ordered that the local com-
ponent of the attorney admission fee is $15 and the total fee is 
now $203. 

Brian M. Dougherty Andrew J. Mertzenich 

Update  
Contributors

Brian M. Dougherty is a partner in the litigation group at Goldstine, 
Skrodzki, Russian, Nemec and Hoff, Ltd.  His practice area includes 
representing employees and employers in employment disputes arising 
under state and federal law, commercial landlord-tenant matters, and 
business torts. Brian is a former Editor-in-Chief of the DCBA Brief and  
a former member of the DCBA Editorial Board. 

Andrew J. Mertzenich is appellate counsel at Prime Law Group, LLC. 
Andrew practices before the Second District Appellate Court for the State 
of Illinois. Andrew also presents CLE on appellate practice throughout  
the area and provides consultation to litigants on approaching their 
appellate issues. 
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By J. Matthew Pfeiffer, ISBA Liaison

ISBA Update

A new bar association year is upon us, 
and with it comes several changes for the 
ISBA. 

As always, the most up-to-date infor-
mation about the ISBA may be found at 
www.isba.org. Hopefully, if I do even just 
half the great work that Kent Gaertner 
has done for the past six years, you will 
not need to look further than this col-
umn in every edition of the DCBA Brief. 
I look forward to serving as the ISBA  
Liaison and keeping all DCBA members 
in the loop about ISBA matters.

New Board. The most obvious change 
is in the composition of the Board of 
Governors, with new ISBA officers and 
board members having been installed. 
President Anna Krolikowska has tak-
en the helm of the ISBA, with President 
Elect Rory Weiler, Second Vice Presi-
dent Shawn Kasserman, Third Vice 
President Sonni Choi Williams and 
Ex-Officio (Immediate Past President) 
Dennis Orsey joining her in the presi-
dency procession. Ava George Stewart 
(Cook County), Amanda Highlander 
(Area 8) and Randall Cox (Area 6) also 
have been seated on the board for their 
respective regions. Finally, Past Presi-
dent David Sosin, who served the ISBA 
Board of Governors admirably, is now 

enjoying his hard-earned “retirement” 
from board service.

New Columnist. This column is see-
ing a change also, which brings both 
melancholy and excitement. While 
this column remains DCBA members’ 
“one-stop shop” for all ISBA-related 
happenings, avid readers will note that 
it is now being brought to you by this 
humble new author instead of Governor 
Kent Gaertner. Historically, the ISBA 
Liaison for the DCBA has been the 
elected ISBA Representative for Area 
I (consisting of the Eighteenth Judicial  
Circuit). Kent has been that represen-
tative for the past six years, and he has 
been a wonderful liaison for the two 
associations during that entire time. 
Unfortunately, he has reached his term 
limit for the Board of Governors and 
has ridden off into the bar association 
sunset until the next Area I election.  
His commitment to the DCBA and 
the ISBA has been constant, from  
attending several business meetings and  
participating in events for both organi-
zations to writing this column month 
after month. Kent’s efforts to bring 
DCBA members up to speed on various 
ISBA events, projects and plans deserve 
high praise. Thank you so much, Kent, 
for a job very well done. 

Dawn of a New and Promising Bar Year

As the saying goes, one person’s loss is  
another person’s gain. With Kent having 
hit his governor term limit, I have the 
good fortune of being the newly elected 
ISBA Area I Representative. I have some 
proverbial big shoes to fill, but I will do my 
best to continue to keep DCBA members 
fully informed about all ISBA activities.

New Events. While there was hope 
earlier this year that the ISBA Annu-
al Meeting would be held in person, it 
occurred through the magic of Zoom 
instead. But our post-pandemic world 
looks promising. COVID-19 infection 
rates are down, and vaccination num-
bers continue to climb. If these trends 

About the Author
J. Matthew Pfeiffer is the ISBA Board of 
Governors’ elected representative for Area 
I, which consists solely of the Eighteenth 
Judicial Circuit.  Matt is owner of Pfeiffer 
Law Offices, P.C. in Wheaton, concentrating 
its practice in civil litigation, employment 
matters, business law, estate planning, and 
commercial real estate.  He also serves as 
current Immediate Past Chair of the Board 
of Visitors for Northern Illinois University 
College of Law.  Matt is a past president of 
the DCBA (2018-2019 term).
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continue, ISBA expects to have two 
in-person events this year. The first 
one will be an outdoor social event in  
September at the Morton Arboretum in 
Lisle. The second event will be (hope-
fully) the ISBA Midyear Meeting in  
Chicago. Stay tuned for more informa-
tion about these planned events.

New Initiative. One of the most excit-
ing plans for this year is the ISBA Busi-
ness Institute. This past spring, President 
Krolikowska established a planning com-
mittee, co-chaired by Anita DeCarlo 
of Ankin Law Office and yours truly, to 
develop a special series of programs de-
signed to help both new practitioners 
and experienced practitioners focus on 
the business side of practicing law. The 
goal of the ISBA Business Institute is to 
help members turn their firms into suc-
cessful businesses or increase the levels 
of success they currently enjoy. Tentative 
program subjects include how to make  
clients aware of your services and build 
your client base; toolkit essentials for 
starting a practice or making your practice 
better; best practices for profitability; and 
how to handle changes on the business 
side, whether they involve separating, sell-
ing or merging a practice. Each program 
would last approximately 90 minutes and 
occur once every two months. 

Welcome
Welcome to the new DCBA members.

Lawyers:
Kenneth C. Apicella, Drost, Gilbert, Andrew & Apicella, LLC; Kirstin M. Erickson, Cunningham, 
Meyer & Vedrine; Matthew S. Jarka; Sheri C. Kessler, Law Offices of Sheri C. Kessler, P.C.; Josh 
Mahrt, FNBC Bank and Trust; Ryan R. Morton, Montana & Welch, LLC; William Parrish, Taxman, 
Pollock, Murray & Bekkerman, LLC; Timothy J. Reeb, Reich, Jumbeck & Stole & Reeb; James 
Daniel Sloan, Litchfield Cavo LLP; Zeno John Toscas, Toscas Law Group, LLC.; Nick V. Vogel, 
Compass Holding, LLC; Anna Derkacz, Office of the State’s Attorney; Andrew J. Poncer, Office of 
the State’s Attorney; Ernest Springer, Office of the Public Defender; Nicholas Alvarez, Ramsell 
& Associates, LLC; Lacey Boulware; Qwandra Drummer; Enzo Hynes, Mulerin Rehfeldt and 
Varchetto PC; Sarah M. Muenzer; Sidney L. Owens; Phillip Andrew Paridy, Mullen, Winthers & 
Cerny, P.C.; Kirsten L. Thomson, GrowIP Law Group LLC. 

Legal Community:
Lindsey Marie Bullis, Rathje Woodward, LLC; Emily David, Mirabella, Kincaid, Frederick & 
Mirabella, LLC; Jeff M. Fonk, Mirabella, Kincaid, Frederick & Mirabella, LLC; Mary Gall, Heitz 
& Bromberek, Ltd.; Emaley Losic, Mirabella, Kincaid, Frederick & Mirabella, LLC; Haley M. 
Prazak, Mirabella, Kincaid, Frederick & Mirabella, LLC.

Students:
Hannah L. Alderks; Brooklyn Lohmeyer; Brandon James Hajime Metcalf; John W. Milas; 
Lindsey Mirabella-Grupp; Natassia Tan Najman; Nicolas Selvaggio; Karen Phelps.
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The Ralph A. Gabric award is presented  
to a member of the DuPage County Bar 
Association whose personality, leader-
ship and professionalism have signifi-
cantly enhanced the organization as  
exemplified by the characteristics of 
Ralph A. Gabric.

The 2021 presentation is a nostalgic 
one as our recipient, John F. “Jack”  

Donahue receives an award named for 
his colleague and dear friend.

It is difficult to pen an introduction that 
captures the essence of a man, a lawyer 
who has been my opponent in court, my 
co-counsel, my boss, my partner, mentor 
and friend, and of course, a cornerstone 
of the DuPage legal community for nearly  
45 years. It is not an easy task.

So, I will begin with this. Jack is sim-
ply one of the finest lawyers to ever 
practice law. He is the epitome of 
what a lawyer should be. His perfect 
mix of skill, integrity and charm has 
made him the best of the very best and 
exemplifies the professionalism, lead-
ership and personality we honor in the 
award.

John F. “Jack” Donahue Named 2021 
Ralph A. Gabric Award Recipient
By Justice Anne Jorgensen  

John F. “Jack” Donahue
Photo Credit: REP3
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John F. “Jack” Donahue Named 2021 
Ralph A. Gabric Award Recipient

Professionalism
Mr. Donahue is the consummate pro-
fessional. As young Assistant State’s 
Attorneys, we had the opportunity to 
sit in court and watch the great defense 
attorneys ply their craft and ague their 
cases. Jack Donahue always drew a big 
audience. Though we learned how to try 
a case as prosecutors, it was Jack’s ex-
ample that taught so many how to be a 
lawyer. His example was recognized in 
2012 when Jack was distinguished as “A 
Lawyer To Look Up To.” 

To Jack, being a lawyer was a privilege. 
He defines what it means to zealously 
represent a client yet honor the code of 
ethics. He lives by the adage that your 
word is your bond and believes a hand-
shake means something. He portrays 
fairness, civility and integrity, because to 
him, those are not just words; they are 
the qualities that make us good lawyers. 

To Jack, pro bono is every lawyer’s obli-
gation. Without fanfare or accolade, he 
willingly accepted many court appoint-
ments and gave that client the same 
time, effort and attention afforded the 
most coveted client. He told me that 
“we never submit a bill for our time on  
appointed cases. We do it because it is 
the right thing to do.”

Jack lives his oath as an attorney. Those 
words “support the constitution” have 
guided his career. He defends the  
accused, those charged with horrific, 
unimaginable crimes. He does so with 
respect, all the while championing their 
presumption of innocence and their right 
to a fair trial. For defending the rights 
of the worst among us, no matter how  
unpopular the cause, is the true test of 
integrity. 

Yet when a case is done, he is the first to 
shake the hand of a worthy opponent. Jack 
exemplified professionalism and practiced 
civility long before it was popular.

Leadership
A leader steps up when the need arises, 
and Jack is a leader. He is a go-to guy. He 
graciously gives his time, his knowledge, 
and the benefit of his experience. So  
often he is a teacher, speaker or moder-
ator for seminars and trainings, sharing 
his insights on the law and trial practice. 

Time and time again he answered the 
call to rally the bar, chair the commit-
tee and do the work. One of the efforts, 
of which I am particularly proud, is his 
work with an elite group of defense coun-
sel to ensure that all those who would be 
appointed to represent the indigent in a 
capital case possessed qualifications of 
the highest caliber.

Of course, he was always there for the 
fun stuff too. Jack took a role or two 
in Judge’s Nite and attended the social 
events, never missing an opportunity 
to organize a golf outing or garner an  
excuse to gather colleagues for a cocktail 
or two.

Jack is a past president of the DuPage 
County Bar Association, serving during 
the difficult months when the court-
house was closed the first time – by Order 
of then-Chief Judge Anthony Peccarelli. 
It was a time when cases were heard in 
the auditorium, on the fairgrounds and 
in the hallways. 

Jack was a long-standing member of the 
Illinois State Bar Association and the 
Criminal Law Section Counsel, serving 
as its chair. He was the keystone of the 
DuPage County Criminal Defense Law-
yers Association, and of course, has been 

Past Presidents Wendy Musielak and Stacey McCullough Photo Credit: REP3
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a pillar in the DuPage County Bar Asso-
ciation for his entire career.

Personality 
Jack is a gentleman, one of the classiest 
men I have ever known. Behind those 
twinkling blue eyes and that freckled face 
beats a heart of gold. You can have no 
finer friend, no worthier colleague nor a 
better golfing buddy than Jack Donahue.

Jack has received many awards and trib-
utes in his career, including induction 
into the Illinois State Bar Association 
Class of Laureates for 2006, a distinction 
reserved for the very best of the best. 

It recognizes not only a lifetime of ex-
traordinary legal achievement but also  
superlative ethics, stellar character and 
an unblemished reputation.

Yet now he receives – perhaps – the most 
coveted award of his career, for in this 
award Jack is honored with the legacy of 
his lifelong friend. 

I will close with this. A bar association is 
really no more nor no less than the sum 
of its members. Most give some, many 
give more, and then, there are those who 
give the most. One of them was Ralph, 
another is Jack. 

Jack Donahue and Ralph Gabric 
were contemporaries, fellow lawyers,  
colleagues and the best of friends. 
Cut from the same cloth, they shared 
the same style and panache, the same 
professional excellence and uncom-
promising ethics and the same high 
esteem for the DuPage County Bar 
Association.

Ralph was all that is good and fair and 
right with our profession and with this 
bar association, and Mr. Donahue, so 
are you.

Congratulations. 

Justice Ann B. Jorgensen and John F. “Jack” Donahue
Photo Credit: REP3
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Meet Your New DCBA Director,  
Harold “Hal” Conick

Harold W. Conick

In April 2020, DCBA members elected 
Harold “Hal” Conick to a three-year 
term on the DCBA Board of Directors. 
Hal fills the seat previously occupied by 
Karen Mills, who was elected Third 
Vice President. (Patrick Edgerton, 
Arthur Rummler and Alissa Verson 
were all re-elected to continue in their 
roles on the board for the next three 
years).

We sat down with Hal to get to know 
him a bit better.

Tell us a bit about your practice.
My practice area is general civil litigation 
and transactions. I have a concentration 
in Social Security and Veterans disability 
claims and litigation. 

What drew you into the practice of 
law?
I became an attorney as I believed it to 
be an honorable profession that is in the 
business of helping people through dis-
pute resolution. I always thought this 
would be suited to my personality and I 
have not been disappointed. 

Name one positive thing that 
you have experienced during the 
COVID-19 pandemic.
The positive takeaway from the COVID 
crisis that I have experienced is our 
county’s resident’s ability to adapt to 
dire circumstances and get things done. 
I also think it has brought people closer 
and has given them an appreciation for 
what they have been given, their good 
health.

What is your history with the 
DCBA?
I joined the DCBA out of law school 
when I started to practice law in 1980. I 
had been a courtroom clerk under John 
Cockrell, so I learned of the bar through 
that position. I joined the bar so I could 

be an active part of the local legal com-
munity. In the early days, I was involved 
with the young lawyers committee and 
“Ask a Lawyer” events on Law Day. I 
have also served on the DuPage Bar 
Foundation and have authored articles 
for the DCBA Brief. 

How has the DCBA helped you in 
your practice?
The largest benefit of my DCBA mem-
bership is the access to meet other 
like-minded lawyers. The legal profes-
sion is one of service to others. I was an 
active member of the Wheaton Rotary 
club for over 25 years and both groups 
are in business to be of service to others, 
which I enjoy. The DCBA, like Rotary, 
is a platform to serve others, its mem-
bers and the public. 

What is your favorite service that 
the DCBA provides to its members?
The lawyer referral service has been help-
ful to my practice over the years. 

What led to your decision to join the 
DCBA Board of Directors?
I wanted to join the board to remain 
an active part of the legal community. I  
enjoyed my time on the DuPage Bar 
Foundation and believe my experience 
can help the DCBA in its mission of 
serving its members and the public. 
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By Marie Sarantakis

Spotlight on Judge  
Richard D. Felice 

Judge Richard D. Felice

On November 2, 2019, well-respected 
DuPage County family law practitioner, 
Richard D. Felice, was sworn in as a 
Circuit Judge for the Eighteenth Judicial 
Circuit Court. Judge Felice presides over 
courtroom 3001(b), hearing cases in the 
Domestic Relations Division. 
 
Judge Felice received his bachelors with 
honors from Loyola University in Chi-
cago and his juris doctorate with honors 
from Northern Illinois University. He 
was licensed to practice law in the State 
of Illinois and Northern District Court 
in 1979. Five years later, he was also 
admitted by the U.S. Supreme Court. 
Judge Felice has tried hundreds of civil  
and criminal cases during the course of 
his distinguished career of more than 
four decades in practice.  
 
He began litigating family law cases at 
Laraia & Kilander and then, in 1986, 
started his own firm. His hard work and 
accomplishments have consistently been 
recognized in the legal community, earn-
ing him numerous recognitions, such as 
membership in the National Association 
of Distinguished Counselors, selection 
as a Super Lawyer by Thomson Reuters, 

and being named a Top Ten Attorney in 
Family Law in Illinois by the National 
Academy of Family Law Attorneys. In 
2004, he received the prestigious Ralph 
A. Gabric Award for Professional Ex-
cellence from the DuPage County Bar  
Association. In 2014, he was named 
Alumnus of the Year by the NIU Law 
Alumni Council. Then in 2015, he  
received the Lawyers Assistance Pro-
gram Executive Directors Award for 
helping attorneys and judges suffering 
from addiction and mental health issues.  
 
All the while, he served the profession 
through his bar association involvement 
and leadership. Judge Felice was elected 
as President of the Illinois State Bar As-
sociation (“ISBA”) in 2014 – 2015 after 
two three-year terms on the ISBA Board 
of Governors. He is a Past President 
and Director of the DuPage County Bar  
Association (“DCBA”). He is also a Past 
President of the DuPage County Bar 
Foundation and DuPage County Chapter 
of the Justinian Society where he aided  
in raising funds for cancer research. 
 
Judge Felice was appointed for three 
terms by the Illinois Supreme Court 

to serve on the Illinois Supreme Court 
Committee and to work with the Illinois’ 
General Assembly for the Family Law 
Study Committee. 
 
Even more impressive than his profes-
sional accomplishments is his reputation 
in the legal community. Judge Felice has 
always exemplified honor and integrity.  
Attorneys around the courthouse fre-
quently compliment Judge Felice on is 
that, as a long-time family law attorney, 
he understands what it is like to be a 
practitioner. He has compassion and em-
pathy for the litigants, but also treats the 
attorneys that appear before him with 
patience and respect. 
 
Many of us also know Judge Felice’s 
lovely wife Marnell Felice, who frequent-
ly accompanies him to bar association 
functions. When Judge Felice is not on 
the bench, he enjoys spending time with 
family and collecting classic cars with 
his son. He even owns a famous 1946 
Ford Coupe that was part of the feature 
film, Back to the Future. Judge Felice is 
known for loving his family, the law and 
exceptional automobiles. We are grateful 
to have him on third floor. 
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By Alex Fawell

Profile of Judge  
Monique O’Toole

Judge Richard D. Felice Judge Monique O’Toole

When asked if she had any advice for 
attorneys – or for life in general – Judge 
Monique O’Toole’s first answer was 
simple: be your best self. In her twenty- 
eight-year legal career, that is exactly  
what Judge O’Toole has done. For 
O’Toole, being her best self has meant 
enriching the community at large 
through a distinguished career in public 
service.

Judge O’Toole grew up in Hinsdale and 
went to college at the University of Col-
orado. Her legal career took root in the 
foothills of the Rockies where, as a stu-
dent, O’Toole volunteered at the Boulder 
County Justice Center probation depart-
ment. During her summer breaks, she 
interned at the DuPage County State’s 
Attorney’s Office as a victim advocate at 
the old courthouse on Reber Street. After 
graduating from the University of Col-
orado, she attended the John Marshall 
Law School in Chicago. While a student 
there, O’Toole worked as a 711 law clerk 
at the DuPage County State’s Attorney’s 
Office under State’s Attorney Jim Ryan, 
which became her first employer upon 
graduation, and her last employer prior 
to her appointment as a Circuit Judge on 
October 7, 2019. She spent eight years as 

an Assistant State’s Attorney in DuPage 
|County where she prosecuted traffic, 
misdemeanor, domestic violence and  
juvenile cases. After the birth of her son, 
Judge O’Toole transitioned to the Illinois 
Attorney General’s Office under Jim 
Ryan. Her first assignment was the Civil 
Appeals Bureau, where she represented 
state agencies on appeals in various Illi-
nois Appellate Courts. Always a student 
of the law, O’Toole earned her Master of 
Laws (L.L.M.) in Health Care Law at 
Loyola University of Chicago while with 
the Attorney General’s Office. 

Once she had earned her L.L.M., 
she proudly served as one of the first  
Assistant Attorneys General in the newly  
created Health Care Consumer Fraud 
Bureau protecting consumers from un-
fair and deceptive business practices 
by insurance companies. O’Toole then 
spent ten years in private practice before 
her second act as an Assistant State’s 
Attorney, this time in the Child Support  
Enforcement Unit under State’s Attor-
ney Bob Berlin.  

For Judge Monique O’Toole, becoming 
a Circuit Judge is a natural progres-
sion of her career in public service. She  

remarked on the sometimes-cyclical  
nature of that progression when pointing 
out her new beginning, again in traffic 
court, in her wood-paneled chambers at 
American Legion Post 80 in Downers 
Grove. While her appointment to the 
bench has forced O’Toole to talk about 
herself more than she may like, it has 
also given her the rewarding opportu-
nity to connect with other community  
leaders.

Judge O’Toole feels right at home on the 
bench, where she remains dedicated to 
her career in the law, proudly serving as 
the first Arab-American Judge in DuPage  
County. In her free time, O’Toole stays 
active both physically and mentally. 
She enjoys reading, knitting, running, 
yoga, tennis and dogs, and none of them 
half-heartedly. The book club she started 
is now in its eighteenth year, she plays 
competitive tennis through the Oak 
Brook Park District Jack Berry League 
and she volunteers at the Hinsdale  
Humane Society. Being her best self 
comes naturally to O’Toole, and that 
driven mentality, combined with her  
tireless devotion to her community, has 
prepared her well for her career as a 
Judge. 
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Judge Paul Marchese Named  
2019-2020 Lawyer of the Year

By DCBA Past President Stacey McCullough

I have been gifted the easiest task as I 
am introducing one of the humblest  
jurists I have ever met. He will be none 
too happy if I dwell, so since I have a 
few trials coming up in front of him, and 
more importantly, I still want him to wel-
come me to monthly Lawyers Lending a 
Hand (“LLH”) events, I will make this 

as brief as possible. The Lawyer of the 
Year award is bestowed in recognition of 
distinguished leadership and meritorious 
service rendered to the DuPage County 
Bar Association. The award recipient is 
selected by the outgoing President after 
nominations are submitted by the Board 
of Directors. With thanks and apologies 

to my prior Board, there was no doubt in 
my mind who was beyond deserving here. 

If you can wrack your brain and remem-
ber June 2019, my term as DCBA Presi-
dent started without much ado. DuPage 
Bar Association events and lawyer life 
went along normally. Lawyers Lending 

Past President Stacey McCullough and Judge Paul Marchese, 2019-2020 Lawyer of the Year.
Photo Credit: REP3
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Judge Paul Marchese Named  
2019-2020 Lawyer of the Year

a Hand packed meals at the Northern  
Illinois Food Bank; worked at a PADS 
shelter site serving dinner, making lunches  
and setting up beds; prepared projects at 
the Western DuPage Special Recreation 
Association; were trained in CPR; and 
collected countless coats, winter hats, 
gloves, toys and books for children of all 
ages. 

Fast forward to March  2020, as our 
drastically changed world was at our 
doorstep. As if he possessed some  
superpower to see right through the 
solid steel door of denial many of us 
were behind, Judge Paul Marchese 
brought a blood drive competition to 
the annex of the courthouse on March 
12, 2020. One day later, the CDC de-
clared a national emergency. Four 
days later, then Chief Judge Daniel 
Guerin issued the first of dozens of  
administrative orders regarding court-
house operations during the global pan-
demic. All who donated remained safe, 
and the healthcare workers ensured all 
proper precautions were taken. 

True to his character and with great 
dedication to the mission of Lawyers 
Lending a Hand, Judge Marchese did 
not miss a beat even when volunteering 
had to take a pause in April  2020. In-
stead, he delved deeper, looking for ways 
he and our colleagues could still help 
people and organizations in need. What 
emerged, with Judge Marchese and  

Eddie Wollenberg leading the charge, 
was a wildly successful, masked and so-
cially distanced outdoor drive-thru food 
drive in the parking lot of the Bar Center, 
with truckloads of donations gathered 
to restock the dwindling supply at the  
Milton Township Food Pantry. 

True to his humble nature, when I told 
Judge Marchese that I had chosen him 
for this honor while we were at that event, 
he immediately protested, and started 
pointing at all the other volunteers there 
to help, insisting they were far more de-
serving of the award. 

As 2020 progressed, and the pandemic 
increased the needs of families, Judge 
Marchese kept searching for places that 
would have us and rounding up the vol-
unteers. LLH continued to provide at 
our community food pantries, packed 
meals at Feed my Starving Children and 
Northern Illinois Food Bank, provided 
landscaping at the Ray Graham Associa-
tion, enlisted blood donors and collected 
interview attire for Suits for Success. 

Some people who spearhead a brilliant 
idea get it off the ground and leave the 
hard work to others. Not Judge Marchese. 
As noted by Judge Brian Diamond in 
an article published in the DCBA Brief 
magazine in October 2020, twenty-one 
years ago, Paul Marchese was jogging 
on the Prairie Path and passed a person 
with special needs. He started to think 

that with lawyers’ busy schedules, we just 
do not have the time to volunteer to help 
those less fortunate. How about giving 
them a regular, scheduled opportunity, 
have them put it on their calendar, and 
make the time to give back? He brought 
the idea to then-executive director  
Eddie Wollenberg, and together, they 
approached then-DCBA President (now) 
Judge Rick Felice. 

Still now, some 250 service projects at 45 
different nonprofit agencies in DuPage  
County later, Judge Marchese makes 
the arrangements for each project. Then 
once a month, volunteers from our legal 
community enthusiastically come to-
gether to experience giving back, a feel-
ing I wholeheartedly endorse, especially 
now when we are being pulled in differ-
ent directions and could all use some feel 
good stuff. Keep an eye out in the Docket  
announcements, and I look forward to 
seeing you join us at the next LLH event!
I know that when I hand this award to 
Judge Marchese, our photographer will 
insist on a nicely posed picture. As he 
does at each and every LLH event when 
we gather to take photos as a group, true 
to his genuinely humble nature, he will 
balk, and insist on hiding behind me or 
the podium or taking the picture himself 
on his iPhone 5 (or is it a 6 now?). That is 
just another example of why Judge Paul 
Marchese is a truly good human, a re-
spected jurist and the 2019-2020 Lawyer 
of the Year.  
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DCBA and DBF Honor 2021 Awardees, 
Grant Recipients, and Retiring Judges

An audience of over 150 DCBA mem-
bers and most of the 18th Circuit judi-
ciary gathered at Klein Creek Golf Club 
on June 15th to celebrate the recipients 
of a variety of DCBA and DuPage Bar 
Foundation awards for 2021.  

The DCBA Lawyer of the Year Award was 
presented to Aaron E. Ruswick of Huck 
Bouma by Immediate Past President 
Wendy M. Musielak who had selected  
Ruswick as the recipient during her 
term as DCBA President.   Due to un-
foreseen medical issues, Reese J. Peck 
was recognized in absentia as the 2021 
recipient of the Ralph A Gabric Award 
for Professionalism; with his partner at 

Rathje Woodward, Scott E. Pointner, 
delivering remarks highlighting his sig-
nificant career accomplishments. Peck 
will be given the award at a special event 
in January.   

Five deserving law students selected 
by the DBF Scholarship Committee 
were recognized as the recipients of 
the 2021 DBF Scholarships.  Brook-
lyn M. Lohmeyer and Krista Solano 
were recognized as DBF Ambassador 
Scholars, while Melissa M. Piwowar 
was recognized as the Hon. William 
J. Bauer Scholar.  David Clark pre-
sented Gabriella Rosiles with the 
Elsie Lemmen Memorial Scholarship 

funded by his family, and Jacqueline 
A. Ingles was recognized as the 2021 
Woodruff Johnson Evans Scholar.   

DBF President Mia McPherson was 
joined by DBF Treasurer Gerry Cas-
sioppi to present the 2021 DBF Com-
munity Grants.  These awards, funded 
through the generosity of DCBA mem-
bers, went to:  DuPage Probation Spe-
cial Courts Project, CASA of DuPage, 
Family Shelter Services, Farmworkers 
and Landscapers Advocacy Project, 
H.O.M.E. DuPage, NAMI DuPage, and 
the Public Interest Law Initiative.  

The evening concluded with special 
reflections on the careers of Hon. 
George J. Bakalis, Hon. Dorothy 
French Mallen and Hon. James J. 
Konetski, all of whom retired from the 
18th Circuit over the past year.  Col-
lectively, they accounted for nearly 100 
years on the bench and many great 
memories were shared.  Also honored 
for his career (on the field and on the 
bench) was Justice Robert R. Thom-
as who delivered the closing remarks  
reflecting on his time in the 18th  
Circuit and on the Supreme Court; not-
ing that the Judges of the 18th Circuit 
and Bar association of DuPage County 
were the finest in the state of Illinois.  

The DCBA and DBF extend special 
thanks to the event’s sponsors: Andrew 
Corres Family Law Group, OVC Online 
Marketing for Lawyers, Rathje Wood-
ward and Huck Bouma.   

Illinois Supreme Court Justice Robert R. Thomas (Ret.)
Photo Credit: REP3
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President’s Message  
(Continued from page 3)

“mute yourself.” We have literally learned 
a new language and witnessed the prac-
tice of law change before our eyes. I 
have been so proud to be a part of this 
DuPage County legal community and 
to see how the cooperation between the 
judiciary, the DCBA, lawyers and staff 
has allowed us all to work in unison in 
this new reality, and dare I say, DuPage 
County has truly done it the best. 

While some of these changes have been 
welcomed and allowed us greater flexi-
bility, others have left us longing for the 
“good old days.” I, in particular, have 
been a bit nostalgic and long for the op-
portunity to unexpectedly see friends in 
the ARC; and just having the rare oppor-
tunity to walk the halls of our beautiful 
courthouse in recent months leaves me 
feeling refreshed. I cannot wait to get 
back and I am perhaps most excited to 
simply interact with all of you and to have 
the opportunity to hear your stories, lis-
ten to your feedback about our events 
and learn what we can do to support you. 
I look forward to taking advantage of the 
updated technology and resources in our 
courtrooms, and to seeing judges and 
lawyers roaming the halls. This nostalgia 
has left me thinking about the history of 
the DuPage County Bar Association, so 
I would like you all to take a step back in 
time with me. 

In 1879, the DCBA was founded by  
Elbert & Noah Gary, Hiram Cody and 
Myron Dudley. These four men were not 

just lawyers. They were active and re-
tired judges, public servants, the Mayor 
of Wheaton, Presidents of the Wheaton 
Town Council, founder of U.S. Steel, and 
even a business partner with the likes 
of J.P. Morgan, Andrew Carnegie and 
Charles Schwab. They were husbands 
and fathers, and military veterans. De-
spite their accolades and accomplished 
legal careers, our founders thought, “we 
can do more.” They set out with the ob-
jective to establish and maintain the 
honor and dignity of the legal profession, 
to promote the administration of jus-
tice, and to cultivate social interaction 
among members of the association. I 
am proud to say this association has car-
ried out that mission faithfully over the 
years. As we embark on the 143rd year of 
this organization these pillars remain a 
constant part of the DCBA mission and 
bylaws today. In this trip down memory 
lane, please indulge me as I highlight a 
few of these amazing eras. 

In 1919, John Goodwin learned just two 
months prior to his installation that he 
was elected President of the DCBA un-
knowingly and in his absence (apparently  
because his wife left to go to Florida for 
the winter and forgot to give him the 
mail before she left). Nonetheless, he 
invited members to attend the Annual 
Meeting of the DCBA “for the further 
purpose of eating, drinking, smoking 
and enjoying yourself - under penalty of 
missing a good time.” In 1938, the first 
“Bar Briefs” were published. While it was 

more on par with what we now refer to 
as The Grief, it celebrated the “birth of 
another feminine member of the younger  
generation of the Rathjes,” mocked the 
golf game of its president, invited mem-
bers to the DCBA annual golf outing 
and lamented the “decidedly unenviable 
task” Judge Fulton had of taking over a 
double call while a colleague was on an 
extended absence. 

Not to be outdone, the later generations 
of DCBA members carried the torch, 
including our beloved Past Presidents, 
Charley Popejoy, Tony Peccarelli, 
Joe Laraia, Joe Mirabella, John Kin-
caid, and, of course, Jack Donahue, 
who was so recently honored as the re-
cipient of our 2020 Ralph Gabric Award. 
It was during this era that Legal Aid was 
founded, Judges’ Nite was born, the ad-
ministration of justice endured though 
the courthouse was completely closed, 
scholarship funds were created, and the 
first official volume of the DCBA Brief 
was issued in 1989. Perhaps more impor-
tantly, though, partnerships and friend-
ships were cultivated; and if you have 
heard the same stories that I have, there 
is no doubt that they were “eating, drink-
ing, smoking and enjoying themselves.” 

I stand before you today as the sec-
ond-youngest DCBA President, second 
only to Past President Sharon Mulyk 
who is sure to never lose a competition. 
So, the DCBA that I have come to call 
home was built on the aspirations and 
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plans of Linda Davenport, our first 
female president, Bill Bauer, Rick  
Felice, Jim McCluskey, Neal Cerne, 
and Tom Else, who have all gone on 
to become esteemed members of the  
DuPage County Judiciary. This era of 
DCBA leaders enhanced the DCBA’s 
presence and partnership with the Illi-
nois State Bar Association and, thanks 
to them, the DCBA’s role in the Driver 
Improvement School was born. 

I certainly owe my initial involvement 
with the DCBA to Sharon who first 
urged me to get involved in our local bar 
associations and told me that the best re-
wards come from being more than just 
a member, by being a leader; also, to 
Lisa Giese for welcoming me into her 
circle and showing me the way to lead, 
even as a new lawyer. So, thank you Sha-
ron, for lighting that spark and for all 
of the presidents that followed her, Pat 
Hurley, Lynn Cavallo, Ted Donner, 
Gerry Cassioppi and Matt Pfeiffer, 
for supporting my continued engage-
ment in the bar association. I am a better 
person because of the friendships and 
opportunities that have arisen from my 
involvement not only with the DCBA, 
but also with the DuPage Association of 
Women Lawyers (“DAWL”). It is the ac-
tive involvement in our legal community  
that I credit for introducing me to my 
best friend, Angela Iaria, my partner, 
Jay Laraia, and for helping me to build 
wonderful relationships with members of 
the judiciary, including Judge Ann Celine 
Walsh and Justice Ann Jorgensen, and so 
many wonderful friends and colleagues 
who are in attendance today. These re-
lationships have shown me that being a 
lawyer is so much more than just my job. 

Two years ago, Stacey McCullough re-
marked on the milestone of four women  
being sworn in as President, Presi-
dent-Elect, 2nd Vice President, and 3rd 
Vice President of this association. Well, 
we are halfway through and the world 
is still standing! I do not think Stacey  
McCullough or Wendy Musielak had 
any idea what obstacles were lying in 
wait for them in March 2020, but they 
led with grace, innovation, patience and 
perseverance. These two women, who 
most recently joined the ranks of DCBA 
Past Presidents, are simply inspiring and 
leave a lot for me to live up to. 

Of course, in the who’s who of DCBA 
building blocks, I cannot pass up the 
opportunity to pay tribute to Jay Laraia, 
who is not only my partner and a DCBA 
Past President, but someone who has 
become a wonderful friend. He has 
welcomed me into his family, and we 
have welcomed him into ours. In what 
already seems like a lifetime ago, it was 
Jay who entrusted me with the honor 
of serving on his executive committee, 
even if he had ulterior motives in even-
tually wearing me down to come to work 
with him. He gave me the opportunity 
to understand what a privilege it is to 
serve this organization. Jay’s love of the 
DCBA and its vast history runs deep, 
but it has been part of his family and a 
part of him since the day he was born. 
I can only hope to have the same en-
thusiasm and pride that Jay carries with 
him when I look back at my year as the 
DCBA President and my years on the 
Board of Directors, and I know Jay will 
be an exceptional sounding board as we 
continue our efforts to build a brighter 
tomorrow for the DCBA. 

Across the generations of the DCBA, 
the one thing that rings true is that the 
DCBA has evolved over the years, not 
thanks to one President, or one Board 
of Directors, or one extraordinary staff 
member, but because each year our of-
ficers and directors take an oath to up-
hold the bylaws and the mission of the 
DCBA. We stand before this association 
and pledge that we will remember and 
appreciate all that the DCBA has ac-
complished and that we will build upon 
those accomplishments to do more, to 
serve our members better, to provide 
more networking opportunities and to 
build on our strong foundation. Even 
more importantly, we could never carry 
out our mission without our members. 
The dedication, volunteerism and excite-
ment that our members share allows us 
to carry out our best-laid plans, and gives 
us a reason to celebrate that we are all 
fortunate enough to have a place in this 
community to call home. And, though 
never in the spotlight, our Executive  
Director, Robert Rupp, and DCBA staff 
members Debra  Kennedy, Barb Men-
dralla, Maria Piniero, Tim Doyle and 
Jennifer Webber answer the call every 
day to coordinate the details, coordinate 
events and communicate with our mem-
bers to ensure those plans are executed 
perfectly. So, thank you to each of you 
for all that you do. 

Not unlike our DCBA founders, I am 
now the President of the DCBA, but I am 
also a lawyer, a mother, a wife, a friend, 
a DAWL past president, a sister, a volun-
teer, a daughter, a member of the PTO 
and a soccer mom. I would like to think 
that each hat that I wear (and sometimes 
wear all at once!) makes me better in the 
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other roles, more well-rounded, more 
grateful that I have somehow managed 
to have it all. Because I chose years ago 
to cultivate relationships in the legal 
community, I was lucky enough to work 
with my best friend, and I am now lucky 
enough to work in an office that bears 
my name on the wall. 

I cannot conclude this speech without 
recognizing my parents, Jim & Cheryl 
Bonk,  to whom I am indebted for provid-
ing me with the support and encourage-
ment to carry out my plans and to make 
my dreams come true. There was never 
a dream I had that you did not believe I 
could achieve. Just as importantly, I am 
so grateful to my husband, Mark, who is 
my rock, who is the frenzy to my carefully 
laid out plans and who has shown me that 
sometimes the most unexpected things in 
life are simply the best. I am so proud of 
the family we have built together. 

As I stand here today, it is my pledge to 
remember all of those who held the gavel 
before me and to keep building a stronger 
DCBA. But, as the saying goes, “if you 
build it, they will come.” So, to all of the 
members and past presidents who have led 
us to where we are today, I hope you will 
answer my calls for guidance when I come 
to you along the way, build me up when we 
may face challenges and join us through-
out the year to celebrate the DCBA at 
what I hope to be many events. Finally, 
congratulations to the officers and direc-
tors who were sworn in today and those 
whose terms are ongoing. I am so proud to 
be at the helm of the DuPage County Bar 
Association and I look forward to working 
with all of you and with our members to 
build a brighter tomorrow.   
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Light at the End of the Tunnel

Legal Aid Update

By Cecilia Najera

At the end of May, the Legal Aid pro-
gram was hit hard with news one never 
wants to hear as an attorney. An Order 
of Protection client was murdered by 
her ex-boyfriend, the Respondent in the 
Order of Protection, who stabbed her 
13 times while her three young children 
looked on. As an office, we were shocked 
and heartbroken. We are renewing our 
commitment to Legal Aid clients and 
especially to our Domestic Violence Sur-
vivor clients. More safety guidelines and 
protocols are being implemented to en-
sure that clients understand exactly what 
to do in emergency situations; what safe-
ty protocols they should consider; and 
how to identify a support network and to 
rely on and lean on them. 

At a time when mental health issues are 
more prevalent and arrests are less likely, 
it is even more important to remember 
unstable times bring out the worst in 
domestic violence situations. It is of the 
utmost importance to support the survi-
vors and their families struggling to keep 
their households stable, safe and moving 
towards self-sufficiency. One way our 
legal system does this is by addressing 
support and parenting issues. It is essen-
tial for our judicial system to meet these 

challenges and set the expectations and 
guidelines for both parties. Those that 
feel a need to control and manipulate 
must comply with parenting and support 
orders while respecting boundaries. Ul-
timately, while an Order of Protection is 
only a piece of paper, we must remember 
that for many survivors, this may be the 
first of many courageous steps they take 
towards independence and cutting ties 
to an abusive situation.

If you would like to contribute to the 
conversation or help Order of Protection 
clients by volunteering to take on an Or-
der of Protection case, please reach out 
to Cecilia Najera at 630-653-6212.

Despite heartache, our office and com-
munity are beginning to see a light 
at the end of the tunnel. Figuring out 
where and when to wear a mask is still in 
transition, but the end may be in sight. 
This pandemic has also brought Legal 
Aid a few bundles of joy and a new in-
tern. We would officially like to welcome 
Deacon, the third child and son of Le-
gal Aid Foundation Board Member and 
ultimate Boy Mom Lisa Giese; Caleb, 
the second child and son of Legal Aid’s 
Assistant Office Administrator Nicole 

Jansen; and Sophia, the first child and 
daughter of our Staff Attorney Jennifer 
Nunez! Congratulations to all the fami-
lies. We miss you ladies and cannot wait 
until you return from maternity leave! 

While Jennifer is on maternity leave, we 
are ecstatic to welcome Natalie Wenk 
the first intern we have had in the office 
since March of 2020. It has been so nice 
to have a student in the office to keep 
us on our toes and help us complete big 
projects that we have had to put on the 
back burner while managing the day-
to-day tasks. Natalie is going to be a  
second-year law student at the Univer-
sity of Iowa School of Law this fall and 
earned her undergraduate degree from 
DePaul University. She calls Glen Ellyn 
home and has a heart to serve. We are so 
grateful for her help.  

About the Author
A Wheaton native, Cecilia “Cee-Cee” Najera is a 
graduate of the University of Iowa and received 
her J.D. from Southern Illinois University. She 
served as the DCBA New Lawyer Director from 
2004 to 2009 and is currently the Director of 
DuPage Bar Legal Aid Service.
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