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O
smart | strategic | secure

secure

adj.

1. A situation that you can depend on because it is not likely to change.
2. Affording safety, as a place: He needed a secure hideout.
3. Feeling confident and free from fear or anxiety: everyone needs to have a
home and to feel secure and wanted.

AD here

4. Firm and not likely to fail; stable.

[ syn. defendable, defended, dependable, insured, protected, safe, shielded,
sound, strong, trustworthy, watched over ]

Take the long view of practice and practitioner
success. Consult with ISBA Mutual today to define your
unique risk needs and learn about our free resources,
so you can stay smart, strategic and secure.

312 379-2000 isbamutual.com

From the Editor

Cultural Relativism
By Brian Dougherty
I just can’t seem to avoid legal drama with this
column, but at least it gives me something
interesting (?) to write about. On tap for this
column is Judge Brett Kavanaugh which most
might be tired of hearing about. I am sure you
have been asked, “what do you think? Did he
do it? Do you believe her story” and so on and
so forth. Two people know the answer and the
rest of us can speculate.
But it is interesting to see how one’s training
and background can steer one in a certain
direction. Rachel Mitchell, the Arizona
prosecutor, stated after her interview that no
reasonable prosecutor would bring charges
based on the inconsistencies in Christine
Blasey Ford’s testimony. Her training and
experience caused her to know what questions
to ask and what answers to look for. A criminal
defense attorney wrote an article explaining
his position on the subject. A civil defense
attorney versed in the doctrine of laches may
come away leaning Judge Kavanaugh’s way,
while a plaintiff-oriented attorney will feel just
the opposite. It is nearly impossible to step
outside one’s body, sans legal training, and
formulate an opinion.
I took a bit of a different approach when looking at the background behavior of excessive
drinking: moral or cultural relativism. This is
the principle that no culture’s morals are right
and wrong. This idea has stirred much debate
since it was introduced and its tenet can be
debunked by formulating multiple examples
of acts or omissions that would be morally
unacceptable in any civilized society. Take
for example slavery: a feature of ancient civilizations, but constitutionally proscribed in
the U.S. This philosophical notion struck me
when excessive drinking and partying was the
backdrop of the accusations against Judge

Kavanaugh. Back then, behavior of that
sort did not garner much national attention.
Society may have tolerated it because no one
complained or was harmed or the ill effects
were not widely debated or known. But an outgrowth of that behavior could certainly spawn
unfortunate situations that ultimately led us
to the Senate hearings.
Now move forward and what is society’s feelings on excessive drinking? We have seen
the legal age to purchase alcohol rise from
18 to 21 and the legal limit on blood alcohol
concentration to establish a DUI has been
lowered. Sexual assault complaints on college campuses has garnered much national
attention, excessive drinkers have died on
college campuses, fraternities have been suspended, sued, and possibly lost their charters,
and hazing is frowned upon, and in some
instances, criminalized. Our societal norms
have thus changed over the years and so too
has our tolerance for this behavior. Media
markets have grown which fosters debate and
shapes public opinion. The Fifth Branch of
Government (social media) allows students to
report what is taking place, some of which is
in real-time – a new form of investigative journalism, if you will.

Brian M. Dougherty is a partner
in the litigation group at Goldstine, Skrodzki, Russian, Nemec
and Hoff, Ltd. in Burr Ridge.
His practice area primarily
includes representing employees
and employers in employment
disputes arising under state and
federal law as well as business
torts and general business-related litigation. He also counsels
businesses on best practices
under labor and employment law
and contract law. He is an active
member of the DCBA and is a
member of the DCBA’s Labor and
Employment Section. In his spare
time, he manages youth baseball
and basketball teams.

Reduced to its most basic level, Judge
Kavanaugh was on a job interview and some
“bad” acts from his prep and college days were
used to question his integrity. Today’s youth
(hopefully) will not go through such vetting
when seeking employment, but let’s look at
what is out there that can come back to haunt
someone: Facebook, Twitter, and Instagram,
to name a few. There are more and will likely
be more social media on the horizon where
real-time behavior is captured and preserved.
(Continued on page 6)
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President’s Message

I’m OK, You’re OK
…Aren’t We?
By J. Matthew Pfeiffer
These days, lawyers face many challenges in
their practices. Career advancement opportunities, billable hours requirements, developing
books of business, chasing down payments for
services rendered, being accessible to clients
and co-workers 365 days a year by email, FaceTime, and the like; the list is seemingly endless. It’s no wonder then that these challenges
spill over from the world of our practices and
into our personal lives.
According to a recent landmark study by the
ABA Commission on Lawyer Assistance Programs and the Hazelden Betty Ford Foundation, the levels of problem drinking, controlled
substance use and abuse, and mental health
issues in the legal profession appear to be higher than indicated by previous studies. Here are
some eye-opening statistics from the study:
• Nearly 21% of licensed and employed
lawyers and judges who responded to
the survey reported problematic alcohol
use.
• 28% of the responders said they
experienced depression.
• 19% of the responders said they
experienced anxiety.
• 23% of the responders said they experienced stress.
I’d be willing to wager that the actual
percentages would be even greater if the study
required all attorneys nationwide to respond –
and to do so truthfully.
Here in Illinois, as the president of the Illinois
State Bar Association, the Honorable James
F. McCluskey has among his priorities for
this year to provide support for attorneys who

struggle with emotional, financial and mental
health issues. To this end, Judge McCluskey
is forming a committee on wellness that will
include the director of the Illinois Lawyers’
Assistance Program (LAP), psychologists,
judges and lawyers in different areas of practice who will plan wellness-related programs
at the statewide level.
I’m proud to say that DCBA has been ahead
of its time regarding the issues of mental and
physical wellness in the legal profession. Our
own Past President, Patrick Hurley, launched
the DCBA Wellness Committee during his
term with the goal of providing DCBA members with information, resources and contacts
to help them address various wellness-related
issues that plague our profession, including
depression, stress, suicide, divorce, and substance use and abuse. This year, our chair
for the DCBA Wellness Committee, Brigid
Duffield (whom I consider a wellness guru), is
working with our CLE Committee to develop
multiple programs addressing wellness in all
aspects of life: physical, mental, emotional,
spiritual and financial. By uniquely targeting
each of these distinct areas, our hope is to
heighten awareness of wellness-related issues
for ourselves and our colleagues for each separate facet and to provide as much information
and sources of help as possible.

J. Matthew Pfeiffer is the President of DCBA. He is the owner
of Pfeiffer Law Offices, P.C., in
Wheaton, which concentrates
its practice in the areas of civil
litigation, employment matters,
business law, estate planning,
and commercial real estate.
Matt also serves as the current
Chair of the Board of Visitors for
his alma mater, Northern Illinois
University College of Law. In his
scant spare time, Matt patronizes area golf courses.

Be on the lookout for DCBA’s Wellness
Committee programs this year, and please try
to attend them. You are certain to walk away
with valuable information and tips for recognizing and helping those in need. And the life
you help may not just be a colleague or friend;
it might be your own.
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From the Editor (Continued from page 3)
Who knows if and when it will ever come out and if it does, what effect it
will have on today’s youth when seeking college admissions or job opportunities. Predicting future norms is not easy and often impossible at times.
Let Judge Kavanaugh’s hearing be a lesson to all.
The DCBA BRIEF is a publication of the
DuPage County Bar Association
126 South County Farm Road
Wheaton Illinois 60187
(630) 653-7779

DCBA Brief welcomes members’ feedback.
Please send any Letters to the Editor to the attention
of Brian Dougherty, at email@dcbabrief.org
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In this issue, Thomas Kantas discusses the Illinois Supreme Court’s
opinion in People v. Thompson which sets forth the rules on lay identification testimony. Sean McCumber and Laura Baldwin teach us about
the treatment of pets in domestic relations cases. Christopher Hennessy
and Jeremy Glenn review the current state of the law when it comes
to courts interpreting overbroad restrictive covenants. Thanks to Azam
Nizamuddin for his editorial work on these articles. Anthony Abear
edited the Caselaw Updates and his work is appreciated as well. Thanks
to Desmond Curran of the Business Law Section for the case law and
legislative update.

Letter to the Editor
Mr. Brian Dougherty
Editor, DCBA Brief Magazine
Dear Editor,
Back in the spring of 2014, then DCBA President Lynn Cavallo asked
the Editorial Board to run a profile of Lew Morgan to mark his 60-year
anniversary of being sworn in as a lawyer. Tony Abear and I had the great
pleasure of sitting down with Lew to interview him for the article, “Lew
Morgan: 60 Years of Accomplishments,” which ran in the July 2014 issue.
Upon Lew’s passing, it seems fitting to remember the many landmarks
of his career. If you are not already familiar with the details, please read,
or even re-read, the article. The link to the July, 2014 issue is https://cdn.
ymaws.com/www.dcba.org/resource/resmgr/brief_pdf/brief_jul2014. The
article starts on page 38 of that issue.
Very truly yours,
Christine Olson McTigue
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Azam (“Az”) Nizamuddin is General Counsel with the American Trust
Corporation and Chief Compliance Officer for Allied Asset Advisors in Oak
Brook, Illinois. Previously, he practiced commercial litigation and family
law with large firms, small firms, and as a solo practitioner. He is an active
member of the DCBA, and serves on the DCBA Business Law Section.
He also serves on the ISBA Corporate Law Section and previously served
on the ISBA ARDC Committee. He was appointed to the Illinois Supreme
Court Access to Justice Commission, Language Access Committee. He is
also Adjunct Professor at Loyola University and frequently lectures on the
intersection of law and religion.
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And They Call It

Puppy Love:

Pet Custody in Illinois
By Laura Baldwin and Sean McCumber

In homes across the United States, there are 70 million dogs,
74 million cats, 8.3 million birds, 4.9 million horses, and over
260,000 other animal pets.1 These companion animals have
long been beloved family members, but only recently have laws
in Illinois afforded them any protection beyond the status of
property.2 In 2008, the Illinois Code of Criminal Procedure
and Illinois Domestic Violence Act was amended3 to allow the
courts to “grant the exclusive care, custody, or control of any
animal owned, possessed, leased, kept, or held by either the
petitioner or the respondent or a minor child residing in the residence or household of either the petitioner or the respondent
and order the respondent to stay away from the animal and
forbid the respondent from taking, transferring, encumbering,
concealing, harming, or otherwise disposing of the animal.”
Until recently, animals, including companion animals, have
long been considered chattel and afforded no further rights or
protections than the common table lamp, sofa, or books. While
they are living creatures, they, and more aptly, their owners,
possessed no special rights even though they move, eat, and
feel.
Effective January 1, 2018, the General Assembly modified that
status in cases involving dissolution or declaration of invalidity
of marriage, elevating companion animals to a new status.
Specifically, the new provisions of the Illinois Marriage and
Dissolution of Marriage Act (“IMDMA”) provide that a party
may petition or move for allocation of sole or joint possession of
and responsibility for a companion animal jointly owned by the
parties.4 The statute requires the courts, in making decisions,
to take into consideration the well-being of the companion
animal.5 The statute specifically excludes service animals, but
leaves the definition of companion animals quite vague. The
Human Care for Animals Act defines a “companion animal” as
an animal that is commonly considered to be, or is considered
by the owner to be, a pet.6 “Companion animal” includes, but
is not limited to, canines, felines, and equines.7 Of course,
animals commonly considered to be pets include dogs, cats,
fish, and birds. However, the phrase “is considered by the
owner to be a pet” opens the courts in domestic relations to
a proverbial Noah’s Ark of llamas, turtles, snakes, tarantu-

1. Source: the American Veterinary Medicine Association, 2012.
2. This article does not intend to gloss over state and local laws concerning animal abuse, puppy mills, and
humane care of animals, but rather is focusing on pets as part of the family home.
3. 7 25 ILCS 5/112A-14(b)(11.5); see also 750 ILCS 60/214(b)(11.5).
4. 750 ILCS 5/501(f) and 750 ILCS 5/503(n).
5. Id.
6. 750 ILCS 5/503(n).
7. 5 10 ILCS 70/2.01(a).
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las, scorpions, hedgehogs, and so on. The new provisions of
the IMDMA further require the court to take into consideration the well-being of the companion animal.8 Because these
provisions are new, guiding case law in Illinois remains sparse.
However, other U.S. states have addressed these issues, which
will provide some guidance on application of the new provisions in Illinois.
Prior to the enactment of the new provisions of the IMDMA,
only one Illinois Appellate Court opinion addressed the issue of
pet visitation. In 2012, Kimberly Enders filed a petition for dissolution of marriage in Cook County to dissolve her marriage
with Michael Baker.9 While the couple did not have children,
they had two dogs, Grace and Roxy. Neither party disputed
that the dogs were acquired during the marriage. Michael
contended that the parties had an agreement to allow him
visitation with the dogs, which Kimberly ended in December
2012. Kimberly contended that she had been the sole caregiver
and provider for the dogs since Michael vacated the marital
home in 2011. In April 2013, the trial court granted temporary
alternating weekend visitation with the dogs to Michael. At
trial, the court awarded sole possession of the dogs to Kimberly.
After the trial and entry of judgment, an appeal followed on
this and other issues. The First District, in analyzing the issue
of pet visitation as an issue of first impression in Illinois, looked
to Section 2.16 of the Animal Control Act. In affirming the
trial court, the First District, relying on a case from the State
of New York, agreed that awarding pet visitation would “only
serve as an invitation for endless post-divorce litigation.” As
such, the First District determined that an animal’s owner is
the one who keeps and cares for the animal as its custodian.10

arguments: 1) Shannon argued that Joey belonged to her
because she bought the dog before the marriage with her own
money; and 2) Trisha argued that Joey was a gift from Shannon
because Shannon made her give away her cat before moving in
together. The Court added a third argument: a custody analysis,
looking at the nurturing, care, happiness and best interests
of the dog.12 The Court engaged in a lengthy analysis of the
concept of pets as chattel, before determining that a strict
property analysis (premarital purchase vs. gift to another)
would not be appropriate for Joey. Instead, the Court looked
to a “best for all concerned” standard, which would take into
consideration: a) the benefits to each party by possessing the
dog; b) the benefits to the dog by living with one party over
another; c) who bore the majority of responsibility for the dog’s
needs; d) who spent more time with the dog; and e) other
relevant factors relating to this specific dog.13 The Court concluded its opinion, in preparing to set the hearing on the dog’s
possession, and stated that the “custody” order would be an
end-all opinion.14 One person would be awarded the dog, and
the other person would not be granted visitation rights. The
Court primarily was concerned about creating a pathway for
further litigation over pet visitation and decided that a truly
final order was needed in pet possession cases.15 Three years
later, New York applied the same analysis in a pet “custody”
dispute between an unmarried, co-habitating couple.16

About the Authors

The New York case, upon which the Illinois Appellate Court
relied, is Travis v. Murray.11 The case involved “custody” of a
2 ½ year old dog named Joey. Shannon Travis was involved
in a relationship with Trisha Murray in February 2011 when
Shannon purchased Joey from a local pet merchant. Over 18
months later, Shannon and Trisha married. Seven months later, Trisha left the marriage and the home and took Joey with
her. The custody dispute, as it were, involved two competing
8. 750 ILCS 5/501(f) and 750 ILCS 5/503(n).
9. In re Marriage of Enders and Baker, 2015 IL App (1st) 142435.
10. In re Marriage of Enders and Baker, 2015 IL App (1st) 142435, at ¶¶ 131-133.
11. 9 77 N.Y.S.2d 621, 42 Misc. 3d 447 (N.Y. Sup. Ct. 2013).
12. Id. at 451.
13. Id.
14. Id.
15. Ultimately, before the hearing actually occurred, Trisha was awarded sole possession of Joey.
16. Mitchell v. Snider, 41 N.Y.S.3d 450 (N.Y. Civ. Ct. 2016).
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Laura I. Baldwin is an attorney at Sullivan Taylor,
Gumina & Palmer, P.C., and concentrates in practicing family law, including litigation, mediation,
and collaborative/cooperative practice. Laura is a
graduate of DePaul University College of Law and
received her Bachelor of Arts in Psychology from
the University of Wisconsin-Madison.

Sean M. McCumber is a partner with Sullivan
Taylor Gumina & Palmer, P.C., He graduated from
Illinois State University in 1995 with a B.A. in
Criminal Justice Sciences and received his J.D.
from University of Illinois in 1998. Sean is an
active advocate for children, serving as a guardian
ad litem/child representative in many matters,
and assisting in creating several guardian ad
litem training programs for domestic relations,
probate, and adoptions.
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Travis provides some guidance for Illinois courts in applying the
new provisions of the IMDMA. However, most states still have
not elevated pets to a special property status, worthy of a hearing
on joint or sole possession.17 Those cases discuss the very important notion that elevating pets to the same legal standards
and protections utilized in child custody proceedings opens the
gates to a slippery slope of pet experts, increased court costs,
pet visitation supervisors, and so forth. Almost 20 years later,
Iowa did subsequently consider the issue of pet possession in a
divorce proceeding; however, it analyzed the issue in terms of
who acted more like the dog’s owner.18 The tricky analysis for
Illinois courts comes from the new provisions of the IMDMA,
in which the court will be called to determine whether to
allocate possession and responsibility for the companion
animal either jointly or solely. Further, the statute remains
silent on modification of such pet possession orders. Because
pets remain a classification of property, it would seem that a
final order on pet possession would not be modifiable, pursuant
to 750 ILCS 5/510(b).19

“

17. Stewart v. Wilson, 356 N.W.2d 611 (Iowa Ct. App. 1984); Bennett v. Bennett, 655 So.2d 109 (Fla. App. 1st
Dist. 1995); Nuzzaci v. Nuzzaci, 1995 WL 783006 (Del. Fam. Ct. 1995); Wolf v. Taylor, 197 P.3d 585 (Or.
App. 2008); and Hament v. Baker, 2014 VT 39, 97 A.3d 461 (2014).
18. In re Marriage of Berger and Ognibene-Berger, 834 N.W.2d 82 (Table) (Iowa Ct. App. 2013). The Court
looked at which parent had primary custody of the minor child and who had bonded with the dog in
question, as well.
19. Section 510(b) of the IMDMA provides that the “provisions as to property disposition may not be revoked
or modified, unless the court finds the existence of conditions that justify the reopening of a judgment
under the laws of this State.” Because this is a new area of law under the IMDMA, would a change in
the pet’s circumstances, or the parties’ circumstances, including relocation, justify a reopening of the
judgment?

10

major concern of parties who
have deeply bonded with their
pet during, and even prior to,
a marriage by raising a pet’s
status to a level above property and allowing the courts to
consider the well-being of the
animal, it created an abundance

Accordingly, Illinois courts face some of the following dilemmas: 1) how to apply the new statutory provisions as written,
and whether they are modifiable; 2) whether to employ “pet
GALs” or pet experts, as appear to be permitted by 750 ILCS
5/503(l); and 3) how to address the financial care and support
of the pet in light of allocation of responsibilities for the pet.
Dilemma #1: How to Apply to New Law
When it comes to applying the new statutory provisions of the
IMDMA, let’s take this scenario: prior to marriage, husband
and wife (then boyfriend and girlfriend) purchased a dog at a
local pet store. The purchase is made under boyfriend’s name
with boyfriend’s funds, but the purchase is made together as
the parties know they will eventually marry and live together
with the dog. While dating, the parties live apart, and the dog
primarily resides with boyfriend. However, girlfriend is very
involved, cares for the dog as necessary, comes over often to

As the legislature resolved a

of unanswered questions and
statutory loopholes.
visit the dog, and for all intents and purposes, acts as a co-owner to the extent possible. The couple marries two (2) years later,
moves in together (with the dog), and three (3) years later, the
parties file for divorce.
Based on the classification of non-marital property in the
IMDMA, property acquired before the marriage is nonmarital property.20 The new provisions in the IMDMA
regarding companion animals specifically states, “If the court
finds that a companion animal of the parties is a marital asset

20. See 750 ILCS 5/503(a)(6).
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[emphasis added], it shall allocate the sole or joint ownership
of and responsibility for a companion animal of the parties.”21
It appears the first step of an analysis in a pet dispute must be
whether the animal is a marital or non-marital asset. By that
logic, the above scenario seems simple: husband purchased the
dog prior to the marriage, and it is therefore his non-marital
property. Then comes in the slippery slope of potential
litigation. Wife may argue the pet was purchased together, in
contemplation of marriage; that the husband gifted the pet
to the marriage; that the pet is essentially commingled into
the marital estate based on wife’s contributions to the pet, the
marital estate’s financial contributions, or any other number
of complicating factors. As pets remain in the IMDMA’s
section 503, Disposition of Property and Debts, this initial step
is a question of classification of property; in many divorce proceedings, this may be a catalyst to prolonged and protracted
litigation.
What if the court does initially find a companion animal is not
a marital asset? Does the finding necessarily preclude a court
from allocating sole or joint responsibility for the animal if the
facts may incline a court to do so? The statute states what the
court shall do if the animal is marital property, but not what
the court may do in another scenario. Does it potentially become a step-parent responsibility or visitation analysis based
on the well-being of the animal? Does the analysis of the above
scenario change if the parties lived together when they purchased the dog? What if one party actually paid for the dog
but the receipt shows both parties’ names? What if the dog is
registered to both parties? What if the purchaser of the dog
later promises in the event of divorce that the other party can
keep the dog? In Houseman v. Dare22, a breach of contract case,
an engaged, live-in couple purchased a dog together and listed
both of their names on the American Kennel Club registration.
The boyfriend made a verbal promise to his girlfriend that she
could keep the dog when they discussed ending the relationship. Failing to keep that promise, the appellate court required
specific enforcement of the promise, and found that dogs

21. See 750 ILCS 5/503(n).
22. 966 A.2d 24 (N.J. Super. Ct. App. Div. 2009).

possess “special subjective value similar to “heirlooms, family
treasures, and works of art.”23 While the couple in Houseman
never married, could the argument be used in a divorce situation where a verbal promise regarding a pet is made? In the
coming months, Illinois courts will need to navigate through
the myriad of factual scenarios such as this that may arise in
coming litigation.
Let’s change up the scenario. During the marriage, spouse #1
purchases a dog for spouse #2 as a birthday gift. Six (6) years
later, spouse #1 files for divorce. The IMDMA states property
acquired by gift, legacy or descent…is non-marital property.24
Is the Illinois court to apply a property classification analysis?
Or is the Illinois court to apply a “well-being of the pet” analysis? In Travis, for example, the Court declined to apply a
pre-marital purchase versus gift property analysis, and instead,
applied a “best for all concerned” standard.25 By that logic, the
court would disregard the property analysis and move directly into a well-being of the animal analysis (if only the statute
were that clear). To complicate the scenario further, what if
the pet was a gift to the children during the marriage? Will the
court be inclined to grant “custody” of the pet to the parent
with the majority of parenting time with the children? Will the
court award joint responsibility of the pet to both parties, and
determine pet visitation depending on whose parenting time
it is? The varying factual scenarios and legal loopholes that
inevitably will follow undoubtedly need to be addressed as
Illinois courts maneuver their way through this uncharted
territory of the law.
Dilemma #2: Should the Court
employ Pet GALs or Pet Experts?
When determining the value of assets or property, the court
may seek the advice of financial experts or other professionals.26
This provision of the statute is in the very same section as the
new provisions regarding companion animals. As companion
animals remain in a classification of property under the IMDMA, the court may arguably seek the opinion of a professional

23. Id.
24. See 750 ILCS 5/503(a)(1).
25. 977 N.Y.S.2d 621, 42 Misc. 3d 447 (N.Y. Sup. Ct. 2013).
26. See 750 ILCS 5/503(k)(1).
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In our prosecution and defense of class actions throughout the United States in
Federal and State Courts, we are proud of our recent accomplishments, which
include the following:
Breach of Warranty Claims for Consumer Products

We have obtained class certification or are pursuing class actions in numerous state and national product defect cases involving products
such as automobiles, faucets, infant car seats, laptops, and windows. We achieved trial, appellate and state Supreme Court victories in
some of these cases affirming class certification and have entered into settlements in a number of these cases that benefitted class members.

Data Breach and Privacy Violation Cases

We are currently representing consumers in class action cases involving data breach and privacy violation claims affecting tens of millions
if not hundreds of millions of consumers.

Junk Text Messages and Autodial Voicemail Solicitations

Represented a national settlement class of consumers who received alleged junk text messages from various national chains or
corporations such as Domino’s Pizza, Cox Media, Burger King and Mattel. Each class member who made a claim to receive $105 or their pro
rata share of the fund if there were not sufficient funds to pay $105. The total settlement fund was $16,000,000.

AD here

Overcharges in Consumer Invoices Such as Phony Tax Charges

Court certified a class of all customers of a national hotel chain’s large hotel. Following successful interlocutory appeal, judgment in favor
of the class for millions of dollars in damages, prejudgment interest and all attorneys’ fees. Affirmed on appeal. Class received in excess of
90% of overcharges with monies being mailed to each class member following win on appeal. Settled identical cases on a class-wide basis
against numerous other national hotel chains.

Vocational School Violation of Illinois Law Requiring Accurate Disclosure of Employment Statistics

Court certified class seeking millions of dollars in refunds and other damages for all students who took a medical sonography course but
did not obtain jobs in the field. The class claimed that Defendant violated the Consumer Fraud Act’s provision for vocational schools by
failing to disclose that very few graduates obtained jobs. Appellate and Supreme courts refused to hear an appeal of class certification
order.

Breach of Contract and Gift Card Cases

Represented national class of consumers that received a $25 purchase reward card that allegedly did not contain an expiration date but
which defendant claims should have contained an expiration date and will no longer honor. Class action certified by District Court and 7th
Circuit denied request for interlocutory appeal of class certification. In separate state court suit, class certification approved by New Jersey
appellate court.

Shareholder Derivative Lawsuits

We have or are representing shareholders of various corporations in shareholder derivative lawsuits involving claims against management
including cases against DeVry, Cole Taylor Bank, and Nalco.

Unpaid Overtime Class Actions

Representing putative class members in a number of cases against employers seeking repayment of alleged unpaid overtime or for other
wage and hour violations such as failure to pay minimum wages. We have obtained favorable class-wide settlements in wage and hour and
overtime cases.

Auto Repossessions

Class certification order affirmed by the Appellate Court. 365 Ill.App.3d 664. Represented class with co-counsel in claims involving alleged
violations of Illinois automobile repossession laws. Case settled with each of the over 7,600 class members able to claim up to $2000. In
addition to the damages payment, debt totaling $6.5 million was forgiven as to all class members as part of the settlement.

We enter into referral and
co-counsel agreements with
attorneys who assist us in
prosecuting class action or
whistleblower claims.

We are also investigating
the following Potential
Claims:
Violations of Federal and State wage claim laws
by failing to pay overtime to salaried employees,
forcing employees to work off the clock or failing
to pay minimum wages.
Whistleblower claims involving fraud on the
government or securities purchasers.
Manufacturers, retailers and advertisers who
materially misrepresent how a product works or
performs or who knowingly sell a materially
defective product.
Junk text messages received from national or
well-established companies.

Areas of Interest:
Wage & Hour Overtime and Minimum Wage
Violations
Whistleblower (Qui Tam) Claims
Unfair Check Overdraft Fees
Healthcare Product Fraud
Defective Car & Vehicle Products
Insurance Fraud
Fair Credit Reporting Act – FCRA
Fair Debt Collection Practices Act – FDCPA
Privacy Violations
Violation of Car Repossession Statutes
Vocational School Deception
Excessive Late Charges
Infomercials & Deceptive Advertising

Hidden Voice Mail Charges in Telephone Bills

Court certified consumer fraud claims for failure to disclose hidden voicemail charges. In 2005, Crain’s Chicago Business listed the
settlement as the third highest settlement/verdict in Illinois.

Class Action Defense

Defended national marketing company in four Fair Credit Reporting Act class claims seeking over $100,000,000 brought in federal courts in
Chicago and Maryland. Defended national residential mobile home rental chain in consumer fraud claims. Defend a number of large to
mid-size companies in class claims throughout the country including defending a landlord in class claims alleging violations of Illinois
security deposit laws, a municipality in claims involving alleged illegal fines, and a medical services finance company regarding alleged
illegal loans for plastic surgery procedures. Also act as advisors and co-counsel with attorneys who have asked us to assist them in
defending their clients against class claims.

DiTommaso Lubin Austermuehle. Principal Counsel: Vincent L. DiTommaso, Peter S. Lubin and Patrick Austermuehle
17W220 22nd Street, Suite 410, Oakbrook Terrace, Illinois 60181 | Tel: 630-333-0000 | Fax: 630-333-0333
E-mail: classaction@ditommasolaw.com website: www.ditommasolaw.com
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when it comes to allocating responsibility over the companion animal. Does this mean appointing a guardian ad litem for
the animal who will investigate the parties, their homes, and
their respective abilities to care for the pet in order to form an
opinion as to what scenario best suits the well-being of the
animal? What qualifications will this individual be required to
hold? What if the animal is a valuable show animal? Or a crop
yielding animal? Can the court employ a financial expert who
can do an analysis of the value of the pet?
It appears that courts across the United States are gaining a
stronger recognition of the value of pets to individual owners. There are a stream of wrongful harm or wrongful death
claims in the United States where one may recover damages
for the loss of a companion animal where the loss was being
determined oftentimes by the fair market value. Understanding
a pet is obviously more valuable to an individual than the
household sofa, for example, some state court decisions have
indeed allowed the guardian of an animal to recover the
“unique value” of the companion animal, taking into account
the sentimental value of the pet to the owner.27 If the question in a case becomes determining the “value” one party is
receiving over the other if awarded the pet, could this analysis
potentially apply in a divorce scenario? It remains to be seen.

support if one party has more responsibility or more time with
the animal than the other party, or if there is a large disparity
in the parties’ incomes? The pet undoubtedly will have basic
living expenses including shelter and food, veterinary expenses,
and registration fees. If support or financial contribution is in
fact awarded, is it then modifiable if circumstances change?
Child support, pursuant to the IMDMA, may be ordered by
the court for either or both parents to pay an amount reasonable and necessary for support, and child support is modifiable
based upon a substantial change in circumstance.28 As the new
provision regarding pets remains in the property section of the
IMDMA, it would seem a financial order regarding the care of
a pet is non-modifiable, creating an issue for inevitable changes
in incomes and situations of the parties who may be ordered to
financially contribute. A pet undoubtedly will have reasonable
and necessary needs, and if both parties are sharing in the
responsibility of the pet, then that arguably also includes
financial support. However, the statute is silent on this issue.
The IMDMA has yet to address the financial implications of
awarding parties joint possession or joint responsibility of a
companion animal.

Dilemma #3: How will Illinois Courts
Address the Financial Care and Support
of a Pet When Allocating Responsibilities?
Financially speaking, if joint responsibility of a companion
animal is awarded to both parties, is there an argument for

As the legislature resolved a major concern of parties who
have deeply bonded with their pet during, and even prior to, a
marriage by raising a pet’s status to a level above property and
allowing the courts to consider the well-being of the animal, it
created an abundance of unanswered questions and statutory
loopholes. Only time will tell. As the great Donny Osmond
once inquired, “Someone, help me, help me, help me please. Is
the answer up above? How can I, oh how can I tell them…this
is not a puppy love, not a puppy love.”29

27. Roukas, Marcella S., Determining the Value of Companion Animals in Wrongful Harm or Death Claims: A
Survey of U.S. Decisions and an Argument for the Authorization to Recover for Loss of Companionship in
Such Cases. Michigan State University College of Law, Animal Legal & Historical Center (2007).

28. See 750 ILCS 5/505 and 750 ILCS 5/510(a)(1).
29. Donny Osmond. “Puppy Love.” MGM 1972.
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Understanding the Requirements for the Admission of Lay Opinion Identification Testimony:

Examining the Illinois Supreme Court
Opinion of People v. Thompson
By Thomas Kantas

People v. Thompson1, a recent Illinois Supreme Court opinion,
analyzed the factors necessary to admit lay opinion identification testimony during a criminal jury trial. In Thompson,
the defendant, Jeremy Thompson, was convicted after a jury
trial, of violating two provisions of the Methamphetamine
Control and Community Act. Thompson was accused of entering a farm supply store illegally in order to steal quantities of
anhydrous ammonia – a component used in the production of
methamphetamine. Thompson’s image was recorded by video
surveillance equipment installed at the farm store. At trial, the
prosecution presented a number of witnesses, one civilian and
four police officers, to establish Thompson’s identity on the
recorded image obtained from the video surveillance equipment.
The appellate court reversed the trial court’s decision to admit
the identification testimony and the Supreme Court accepted
the State’s appeal because it had “never addressed the admissibility of lay opinion identification testimony under Rule of
Evidence 701 or whether a law enforcement officer may offer
such testimony under the rule.”2 The Supreme Court’s opinion addresses an important evidentiary issue never before
considered and, therefore, of critical importance to trial judges,
prosecutors and criminal defense attorneys. This article

1. P eople v. Thompson, 2016 IL 118667.
2. Id. ¶ 40.

14

examines the Supreme Court’s opinion and presents its implications for lawyers who practice in this area of law.
The Court’s Opinion
In Thompson, the prosecution called six witnesses (4 police
officers and 2 civilians) in its case to prove that Thompson had
entered the Hamson Ag store illegally and stolen anhydrous
ammonia from tanks using a bucket, hose and pop bottle.3
The surveillance video depicted an individual inside the store
moving in between the tanks who eventually runs out of the
store.4 In addition to the video, the Hamilton County sheriff’s
police extracted a still color photograph from the video of the
individual and disseminated the video and photo to the Mt.
Vernon and Benton police departments.5
Deputies Stewart and Sandusky of the Hamilton County sheriff’s police both testified. Stewart testified that he established
the video surveillance equipment at the store while Sandusky
testified that he interviewed Thompson who confessed to
being the individual depicted in the still photograph.6 Officers
Jackson and Huff of the Mt. Vernon police department also testified. Jackson, a narcotics officer having no prior contact with

3. Id. ¶ 8.
4. Id. ¶ 8.
5. Id. ¶ 8.
6. Id. ¶¶ 11-12.
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Thompson, identified him as the individual depicted on the
video after viewing it before trial.7 Huff identified Thompson
as the individual depicted in the photo and testified regarding
unspecified “prior dealings” with Thompson.8 The owner of
the Hamson Ag store testified as did Jessica Joslin. Joslin,
a convicted felon, identified Thompson as the individual
depicted in the photo based on her prior observation of
Thompson, whom she had seen “sleeping on a front porch
one time” while under the influence of methamphetamine.9
The critical question before the jury was whether the video,
and photo obtained therefrom, established Thompson’s identity beyond a reasonable doubt. The jury found Thompson
guilty of illegally procuring anhydrous ammonia with intent
to manufacture methamphetamine and of tampering with
anhydrous ammonia equipment.10
The appellate court reversed, finding that the trial court
admitted the identification testimony erroneously. Specifically,
the appellate court concluded that the trial court admitted
the lay witness testimony in violation of the principles articulated in People v. Starks.11 Starks established a two-part test for
admitting identification testimony requiring:
1. pre-offense witness familiarity with the defendant and
2. that the testimony not “invade the province of the jury”,
i.e. not encroach upon or contaminate the jury’s power
to determine for itself the identify of the alleged
perpetrator.12
The Starks test permitted identification testimony in cases
“where a defendant’s appearance has changed since the time
of the recording and where the recording is unclear or a limited depiction.”13 The appellate court determined that all four
witnesses possessed sufficient familiarity with Thompson, but
that the jury was competent to view the video and conclude
for itself the identify of the individual on the video.14

7. Id. ¶ 18.
8. Id. ¶ 23.
9. Id. ¶¶ 21-22.
10. Id. ¶ 30.
11. P eople v. Starks, 119 Ill. App. 3d 21 (4th Dist. 1983).
12. Thompson ¶ 32.
13. Id. ¶ 32.
14. Id. ¶ 34.
15. Rule 701 provides as follows: If the witness is not testifying as an expert, the witness’ testimony in the
form of opinions or inferences is limited to those opinions or inferences which are (a) rationally based
on the perceptions of the witnesses, and (b) helpful to a clear understanding of the witness’ testimony
or the determination of a fact in issue, and (c) not based on scientific, technical or other specialized
knowledge within the scope of Rule 702. Ill. R. Evid. 701 (eff. Jan. 1, 2011).
16. Thompson ¶ 50.
17. Id. ¶ 50.
18. Id. ¶ 50 (emphasis supplied).
19. Id. ¶ 51.
20. Id. ¶ 51.

The issue before the Supreme Court focused on the proper
applicability of Illinois Rule of Evidence 701 which governs
the admissibility of lay opinion identification testimony.15 The
Court held that “opinion identification testimony is admissible
under Rule of Evidence 701 if:
1. the testimony is rationally based on the perception of the
witness and
2. the testimony is helpful to a clear understanding of the
witness’s testimony or a determination of a fact in issue.”16
The Court defined “helpful testimony” broadly requiring “some
basis for concluding the witness is more likely to correctly identify the defendant from the surveillance recording than the
jury.”17 A lay identification witness need not possess “sustained
contact, intimate familiarity or special knowledge of the defendant,” but instead “have had contact with the defendant that
the jury would not possess to achieve a level of familiarity that
renders the opinion helpful.”18
The Court adopted a “totality of the circumstances approach”
for trial judges considering the admissibility of this type of
evidence and identified four factors “in determining whether
there is some basis for concluding the witness is more likely to
correctly identify the defendant.”19 These factors are:
1. The witness’s general familiarity with the defendant;
2. The witness’s familiarity with the defendant at the time
the recording was made or where the witness observed
the defendant dressed in a manner similar to the individual depicted in the recording;
3. Whether the defendant was disguised in the recording
or changed his/her appearance between the time of the
recording and trial; and
4. The clarity of the recording and extent to which the
individual is depicted.20

About the Author
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“

In Thompson, the
Illinois Supreme Court
dispensed with the
more rigid Starks
test for admitting lay
opinion identification
testimony in favor of
a more flexible one
utilizing a ‘totality of
the circumstances’
approach.

The Court also addressed the unique role of law enforcement
officers who provide lay opinion identification testimony.
Law enforcement officers who testify regarding their past
contact with a defendant may “reveal information about the
defendant’s criminal past and unfairly cause the jury to focus
on that.”24 To safeguard against this concern, the Court held
further that “when the State seeks to introduce lay opinion
identification testimony from a law enforcement officer, the
circuit court should afford the defendant an opportunity to
examine the officer outside the presence of the jury.”25 This
examination provides the following two benefits:
1. it enables the defendant to “explore the level of the
witness’s familiarity as well as any bias or prejudice;” and
2. it permits the trial judge “to render a more informed
decision as to whether the probative value of the testimony is substantially outweighed by the danger of unfair
prejudice.”26
Additionally, law enforcement testimony “should consist only
of how long he knew the defendant and how frequently he saw
him or her.”27 Finally, a trial judge should “properly instruct the
jury, before the testimony and in the final charge to the jury,
that it need not give any weight at all to such testimony and
also that the jury is not to draw any adverse inference from the
fact the witness is a law enforcement officer.”28

The Court cautioned that the “absence of any particular factor
does not render the testimony inadmissible” and vitiated the
more restrictive Starks test because it was “at odds with the
great weight of authority.”21 Additionally, the Court noted
that lay witness identification testimony “goes to the weight
of the testimony, not its admissibility” and is reversible under
the abuse of discretion standard.22 This new standard does not
diminish or invade the province of the jury because ultimately
the jury is “free to reject or disregard such testimony and reach
its own conclusion.”23

Conclusion
In Thompson, the Illinois Supreme Court dispensed with the
more rigid Starks test for admitting lay opinion identification
testimony in favor of a more flexible one utilizing a “totality
of the circumstances” approach. To minimize the prejudicial
impact this more flexible approach may have, the Supreme
Court required that trial courts employ certain safeguards
before admitting such testimony. Advances in technology
may allow law enforcement to establish video surveillance
more easily, and, therefore, this evidence may become more
common in criminal prosecutions. Accordingly, trial judges,
prosecutors and defense lawyers should ensure a comprehensive
understanding of the nuances contained in Thompson when
confronted with this evidentiary issue.

21. Id. ¶¶ 51-52.
22. Id. ¶ 54. Lay identification testimony is subject to Illinois Rule of Evidence 403 which excludes admissible evidence “if its probative value is substantially outweighed by the danger of unfair prejudice.”
Illinois Rule of Evidence 403 (eff. Jan. 1, 2011).
23. T hompson ¶ 54.

24. Id. ¶ 55.
25. Id. ¶ 59.
26. Id. ¶ 59.
27. Id. ¶ 59.
28. Id. ¶ 59. The Court determined ultimately that Jackson’s testimony was admitted erroneously while
Stewart’s testimony was admitted properly. Sandusky’s and Huff’s testimony was admissible but because these witnesses were not subjected to the safeguard measures applicable to law enforcement
officers the testimony was deemed improper. The Court assessed that the testimony of Joslin (a felon
who lone prior observation of Thompson was made while under the influence of meth) was properly
admitted and upheld Thompson’s conviction based upon her testimony and the statements provided to
Stewart during his interview. Id. ¶ 61-67.
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A Restriction Too Far:
The Evolving Law on Non-Compete
Agreements in Illinois
By Christopher Hennessy and Jeremy Glenn

A recent case from the Northern District of Illinois showcases
the continual challenges that employers face regarding restrictive
covenants in employment agreements. In Medix Staffing Solutions, Inc. v. Dumrauf1 the regional director of a Scottsdale,
Arizona company with a national presence entered into a
restrictive covenant under which, for a period of 18 months
after leaving employment with that company, the employee
could not “directly or indirectly, own, manage, operate, control, be employed by, participate in or be connected in any
manner with the ownership, management, operation or control
of any business” that competed directly or indirectly within 50
miles of any of the employer’s locations where employee had
worked. After six years of employment, the employee resigned
and took subsequent executive employment on the other side
of the country. Despite the distance – the new employer was
based in Cincinnati, Ohio – the employer sought to enforce
the restriction. The district court, applying Illinois law, found
the restriction unreasonable, unsalvageable, and therefore unenforceable. How the court reached that decision requires an
understanding of how Illinois evaluates restrictive covenants.

pencil” doctrine, a court will strike an entire restrictive
covenant if any part of it is invalid. Under what is commonly
referred to as the “blue pencil” doctrine, a court will strike
only those portions that render the restrictive covenant invalid,
leaving the remaining provisions intact. Finally, there is the
Illinois approach, under which (like a number of other states)
a court may reform the parties’ contract to be consistent with
their intent and to be consistent with Illinois law.2 This hybrid
approach is what a number of commentators have called a purple pencil, reflective of the blending reformation approach but,
also, perhaps reflecting the color of the bruising inflicted upon
the unaware employer that failed to take appropriate drafting
steps to achieve the desired outcome.
In applying this “reformation” approach, Illinois courts have
been willing to modify or reform agreements to be reasonable where they otherwise were not (in the court’s view at
least).3 However, recent cases suggest that Illinois courts may
be cooling their enthusiasm for that approach. For example,
in Cambridge Engineering, Inc. v. Mercury Partners 90 BI, Inc.4,
the court expressed reservations about reformation, noting
that reformation of unreasonable restrictive covenants could
actually incentivize employers to draft overly broad restrictions
with the expectation that a court would later amend the agreement if necessary.5 The court went on to state that employees
“unschooled in the law” would not be expected to know the
reasonable from the unreasonable, further commenting that
judicial reformation “should be looked upon with suspicion.”6

There are three basic legal approaches to evaluating restrictive
covenants. Under what is commonly referred to as the “red

Several opinions post-Cambridge Engineering seem to have
picked up on the skepticism expressed by that court.7 In an
unpublished opinion, the Illinois Appellate Court in Deere
Employees Credit Union v. Smith8 declined to reform an agreement.

1. No. 17-cv-6648, 2018 WL 1859039 (N.D. Ill. April 17, 2018).

2. Courts sometimes use the terms “blue penciling” and “reformation” interchangeably in describing their
actions. See, e.g., Turnell v. CentiMark Corp., 796 F.3d 656, 662-63 (7th Cir. 2015) (characterizing “partial enforcement” or “blue penciling” under Pennsylvania law as “reform[ing] a restrictive covenant.”).
The distinction can be subtle, because both involve modifying the original terms of the agreement. Blue
penciling, in the strictest sense, results in selective enforcement of existing reasonable terms as if the
unreasonable terms did not exist or were “blue penciled” out of the agreement. Reformation, on the other
hand, involves modifying unreasonable terms to make them reasonable.
3. See, e.g., Gillespie v. Carbondale, 251 Ill. App. 3d 625 (5th Dist. 1993) (affirming judicial modification
of geographic limitation); Weitekamp v. Lane, 250 Ill. App. 3d 1017, 1027 (4th Dist. 1993) (“A court may
modify the restraints in a covenant not to compete.”); Arpac Corp. v. Murray, 226 Ill. App. 3d 65, 79-80
(1st Dist. 1992) (affirming trial court’s “reasonable” and “slight” modifications, and noting that the
agreement in question contained a modification clause).
4. 879 N.E.2d 512 (1st Dist. 2007).
5. Id. at 529.
6. Id.
7. See, e.g., Montel Aetnastak, Inc. v. Miessen, 998 F. Supp. 2d 694, 718 (N.D. Ill. 2014) (citing Cambridge Engineering, and finding that “Illinois courts have found that extensive judicial reformation of
unenforceable post-termination restrictive covenants may be counter to public policy.”); Critical Care
Sys. v. Heuer, 2014 IL App (2d) 130745-U, *34 (citing, among other cases, Cambridge Engineering, and
declining to modify contract to make it enforceable “because that would be an impermissible rewriting
of the covenant.”)
8. 2016 IL App (3d) 150516-U.
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Instead, after deciding that a non-compete provision was
unenforceable – and noting that the agreement lacked a severability clause that might have allowed a court to excise those
portions it found unreasonable but preserve the rest – the court
determined that as an essential term of the contract, it was not
severable and the entire contract was void.9 The court commented on the trial court’s attempts to reform the agreement
into something consistent with Illinois law, commenting (as
did the court in Cambridge Engineering) that judicial reformation would provide employers with an incentive to overreach in
the terms of their restrictive covenant, safe with the knowledge
that a court would save the employer from its overreaching.10
In another case, AssuredPartners, Inc. v. Schmidt11, the presence
of a severability clause was still not enough to save the restrictions. In AssuredPartners, the parties had expressly agreed that
if the duration, scope and geographical area of the restrictions
were found to be unreasonable, the court “shall be allowed
to revise the restrictions…to cover the maximum duration,
scope and area permitted by law.”12 The court reviewed all the
restrictions and found them to be so deficient that they were
not only unreasonable but unsalvageable. The court declined
reformation as ultimately being “tantamount to fashioning a
new agreement.”13
With this backdrop of recent Illinois decisions, we return to the
analysis and opinion in Medix Staffing Solutions. In applying Illinois law, the district court seemed to have no quibble with the
duration of the restriction (18 months) or even the geographic
range of the restriction (50 miles). However, the court unquestionably found the restricted scope of the type of employment
to be overly broad and unreasonable. As enforced, the former
employee could not accept any employment with a competitor,

even if that employment was in a completely unrelated field. As
the court noted, were the agreement enforceable, the employee
could not accept employment as a janitor with a competitor.
In the court’s opinion, “the limitless scope of the activity
restriction alone dooms the [agreement].” The district court
also declined to reform the agreement because the activity
restriction was so broad. Finally, the court noted that the
employer had its opportunity to draft an appropriate restriction, failed to do so, but now had to live with what it drafted.
Ultimately the question is where this leaves Illinois employers.
First and foremost, it is critical that restrictive covenants are
written in a way that makes them most enforceable under
Illinois law. Where appropriate, employers can use forum
selection clauses and choice-of-law clauses to establish applicable law in Illinois as opposed to a “red pencil” state, as “blue
pencil” states or “reformation” states such as Illinois are preferable choices. Drafting restrictions in a manner that allows
for their separation or extraction from the agreement may be
useful in a state where courts are willing to “blue pencil” or
reform the agreement. Finally, agreements should include a
clause expressing the parties’ intent to have a court modify the
agreement as necessary to be in compliance with governing
law, which should aid in a state (like Illinois) that allows for
reformation.
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Illinois Law Update
Editor Anthony Abear

Banks Sue for Losses as a Result of Defendant’s
Data Breach: Claims Dismissed
Community Bank of Trenton v. Schnuck
Mkts., Inc, 887 F.3d 803 (7th Cir. 2018)
Decision: Court of appeals affirms dismissal of plaintiff bank’s tort claims and consumer claims arising
out of damages caused by defendant’s data breach.
The computer networks at defendant’s stores were infiltrated
by a hacker, leading to the theft of data pertaining to
approximately 2.4 million credit and debit cards. The plaintiff banks were obligated by federal law to indemnify their
customers for the losses those customers suffered from the
data breach and also bear the costs of re-issuing new cards,
losses and costs which exceeded $5 million in total. Those
banks then sought to recover their damages in tort and
under Illinois’ consumer fraud law from the retailer whose
data was hacked.
The court of appeals predicted that Illinois courts would not
impose a tort duty on merchants to safeguard their customers’
personal information beyond a duty to give notice when
a breach occurred. Furthermore, the court noted that the
Moorman doctrine also precluded recovery for the plaintiff
banks’ disappointed expectations that resulted from these
commercial bargains, even if the plaintiff banks did not have
a direct contract with the defendants. The exceptions to
Moorman for a sudden, dangerous occurrence, fraud, or a
professional advisory relationship did not apply.
The court also affirmed the dismissal of the consumer fraud
claims because there was no allegation of any deceptive
representation about data security. The court expressly

20

declined to consider whether a violation of the Illinois
Personal Information Protection Act might support a consumer fraud claim arising out of a data breach, a theory it
found was not sufficiently developed at the trial court level to
preserve the issue on appeal.

Creditor Bank’s Failure to File Security Agreement
Results in Failure to Perfect its Loan and in Bankruptcy Court, the Creditor Bank’s Lien is Avoided
First Midwest Bank v. Reinbold (In re 180 Equip.,
LLC), 2018 Bankr. LEXIS 2482 (Bankr. C.D. Ill.)
Decision: The bankruptcy court granted the bankruptcy
trustee’s motion for judgment on the pleadings on: a)
the creditor bank’s adversarial complaint seeking a
declaration that its security interest was properly perfected and b) the trustee’s related counterclaim.
The creditor bank made a commercial loan (“loan”) to the
debtor prior to the bankruptcy filing. On March 9, 2015, the
debtor executed the first amended and restated versions of
the loan agreement and security agreement relating to the
loan. The creditor bank filed a financing statement shortly
thereafter describing its collateral as “all collateral described
in First Amended and Restricted Security Agreement dated
March 9, 2015 between Debtor and Secured Party,” but a
copy of the security agreement was not filed with the financing statement. The debtor defaulted on the loan before the
bankruptcy filing, owing more than $7.6 million on the loan.
The court determined that the creditor bank failed to perfect
its security interest as it did not include any description of
collateral in the filed financing statement. The trustee was
therefore entitled to avoid the creditor bank’s lien.
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Patent Filing Does Not Breach Non-Disclosure Agreement
Soarus, L.L.C. v. Bolson Materials Int’l Corp., 2018
U.S. App. LEXIS 27802 (7th Cir. Oct. 1, 2018)
Decision: The court of appeals affirmed the district
court’s declaration that the inclusion of the plaintiff’s
otherwise-confidential information in a patent
application by Bolson Materials International Corp.
(“Bolson”) did not breach the non-disclosure agreement
between Bolson and plaintiff (“Soarus”).
In 2009, Bolson and Soarus were in discussions about
Bolson’s acquisition and use of G-Polymer, a product distributed
by Soarus. As part of their discussions, Bolson and Soarus
entered into a non-disclosure agreement (“NDA”). After the
NDA was signed, Bolson filed a provisional patent application
and received a patent, but Soarus claimed that Bolson violated
the NDA by revealing confidential information about G-Polymer in its patent application. The district court found that
the NDA did not preclude Bolson’s actions and the court of
appeals, relying on the below language affirmed, finding that
Bolson’s actions were unambiguously permitted:
6. Bolson shall not file any application for a patent or other
intellectual property using any piece of Confidential
Information or the results of the Evaluation without prior
written consent of Nippon.
10. Notwithstanding Article 6 hereof, Bolson is free to patent and protect any new applications using G-Polymer ®
in the specific area of Fused Deposition Method Rapid
Prototyping Equipment and Methods.

Legislative Update
Public Act 100-1094 (Effective January 1, 2019)
This new law amends the Illinois Wage Payment and
Collection Act by adding a new section regarding the
reimbursement of employee expenses. The law requires Illinois
employers to reimburse their employees for all reasonable
expenses or losses required of their employees in the discharge
of their duties for the primary benefit of their employer. An
employer is not responsible, however, for losses or expenses:
a) due to the employee’s own negligence, b) due to normal
wear, c) due to theft (unless the theft was due to employer’s
negligence) or d) to the extent the employer has an established
written expense reimbursement policy and the employee
failed to comply with it or the loss exceeded the guidelines for
expenses in the employer’s policy (so long as the guideline does
not permit only de minimis expenses).

About the Editor
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Anthony Abear is a graduate of DePaul University
College of Law, and he received his baccalaureate
degree in Communications from the University of
Illinois. He is a former editor-in-chief of the DCBA
Brief and is the owner of Abear Law Offices in
Wheaton.
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News & Events

InBrief
By Terrence Benshoof

Among the expected speakers for the
Veterans Day lunch, to be co-hosted
by the DCBA and the DuPage
Association of Women Lawyers, will
be Dr. Ann Rondeau, President of the
College of DuPage. Not just your average academic, Dr. Rondeau also speaks
fluent veteran, since she is a retired
three–star Admiral from the U.S. Navy.
The lunch will be followed by veteranfocused seminar sessions again this year.
Watch for details.
Unfortunately, InBrief will not be hauling
out his uniform for the event this year,
because he is a presenter in a seminar
on Military Issues in Family Law, being
videotaped in Wisconsin that same day.

In the Courts
The Illinois Supreme Court recently
ruled that not-for-profit hospitals can
continue their exempt status with
respect to real property tax. InBrief is
certain that the ruling will disappoint
a bunch of taxing jurisdictions, but
will probably not disappoint the public,
which ultimately pays the bill. Taxes will
remain a hot topic as the state and all its
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other 7000 or so taxing districts look for
new revenue to spend.
David E. Schwartz is the newest associate judge for the 18th Judicial Circuit
as announced by Chief Judge Daniel
Guerin.

People, Places

Mirabella firm. Meanwhile the firm bids
a fond farewell to Joe Mirabella and
John Kincaid as those two youngsters
head off into retirement.
In the continuing “back to the City” concept, Kevin Coyne moves downtown to
head the real estate practice at Chuhak
& Tecson.

DCBA Past President Les Munson was
honored as a Distinguished Alumnus
of Glenbard West, in recognition of his
work as an investigative journalist, and
for his volunteer service to organizations
combating addiction.

Anderson & Associates welcomes Dennise McCann and Chris Maurer to
partnership in the firm. InBrief wondered
when Chris would make partner, since
there was already a law school named
after him in Indiana.

The Honorable John Demling has
come out of retirement and is Of Counsel with Mirabella, Kincaid, Frederick &
Mirabella.

Being just about old enough for firsthand knowledge, Terry Benshoof
has been elected Registrar for the Fox
Valley Chapter of the Sons of the American Revolution.

InBrief continues to play favorites, at
least among the Editorial Board members, and wishes to congratulate Jolianne
Walters on her recent marriage. Visualize
rice being tossed in the air!
Dana Fortunato is the latest to join the
growing Mirabella, Kincaid, Frederick &
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Please send your announcements
directly to InBrief via Terry Benshoof,
tbenshoof@earthlink.net.

News & Events
DCBA Update

Sharing the DCBA Promise
By Robert Rupp
In September, I wrote about the importance of focusing on Membership in the
year ahead. This month I am pleased
to highlight two new programs launching in direct response to data gleaned
through the Membership Committee’s
recent renewal phone-a-thon.
One clear and exciting message came
through loud and clear when interviewing those who did not renew their
membership this year; DCBA membership is a value and provides significant
benefit. So why did members not renew then?
Overwhelmingly those not renewing had
left or were in the process of leaving the
DuPage area, or were leaving the practice of law all together. The decision was
not driven by the price of dues or a lack
of value or relevance on the part of the
DCBA. What this tells us is that the
DCBA is making good on its promise
to serve the lawyers of DuPage County.
Our blend of education, networking and
service programs is just what the 21st
Century lawyer practicing in DuPage
County requires.
To grow as an organization, we need
more ways to share this promise with
DuPage lawyers not currently in our
membership. To accomplish that, the
DCBA needs your help. In that vein, we
have launched a new member referral
program, “Bring a Friend,” that can add
up to a valuable pay-back to the DCBA

and to you. Through December 31, any
time a DCBA member brings a new
potential member to a CLE program
or social event, and the potential new
member completes a short referral form,
the DCBA member earns one credit.
Every five credits earned entitles the
DCBA member to $25 credit that can be
applied to a DCBA event ticket or 2019
dues renewal. It’s just that simple!
DCBA staff will have referral forms at
all events and a supply is available in the
ARC. Think about who you can bring to
the November 15th DCBA Happy Hour
at Doc Wine Bar, the December 5th
Holiday Party at Danada House, or
any of the many free Section MCLE
programs planned for November and
December to earn your reward credits.
Speaking of Section MCLE, an exciting
new program kicks off in December to
take our Section MCLE programs out
into the county. “DCBA On the Road
(OTR)” seeks to address the same need
as the Bring a Friend Campaign, namely,
exposing our exceptional programs to
new audiences. Five DCBA Sections
have stepped forward and will be hosting
programs in December and January at
locations in St. Charles, Downers Grove,
Lisle, Oak Brook and Elmhurst. These
programs can be identified by the OTR
tag that will be present on the DCBA
calendar and in all marketing materials.
If the inconvenience of coming to the
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courthouse has been what’s keeping you
or your colleagues from attending DCBA
CLE meetings, this program is for you.
Just like the meetings in the ARC, these
meetings will be free of charge, lunch
will be served, and MCLE credit will be
available to DCBA members, including
those who may join in the days following the program. Please note, the spaces
for these meetings are not as large as the
ARC and we encourage anyone interested
in attending to register early for these
events to secure space.
The DCBA has provided and will continue to provide the highest level of service
to the lawyers of DuPage County. Now,
through these two new and exciting
programs, we seek to extend that promise
beyond our committed, core membership. You can be proud to share the
DCBA with your network, knowing that
the DCBA will deliver on the promise to
anyone you refer, just as we have done
for you.

About the Author
Robert Rupp is the Executive Director of
the DuPage County Bar Association. He
has worked in professional association
management since 1994, serving a variety
of national and international medical and
legal associations, including the American
Bar Association.
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DCBA Past President, Honorable James F. McCluskey

Jim McCluskey Gets Sworn In…Again
By Ted A. Donner
Jim McCluskey was talking with
Jennifer Friedland, the managing
partner of his old firm, Momkus Ozog
and McCluskey, soon after he told us
about how much he’d missed the firm
since he’d left a few weeks prior. “I
didn’t have any business back when
I first went to work with them,” he
recalled, “but they liked me. Jim Ozog
and I got along really well, and he told
me that, with the names Momkus and
Ozog, they needed what he called a
‘normal’ name attached. I had to ask,
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‘is that the reason you’re hiring me,
because of my name?’”
It was hard not to laugh as McCluskey
told his story, not so much because of
what he was saying but because of the
way people were acting as they walked
by. He looked like just another guy in
a suit, after all, but everyone seemed
to be stammering as they greeted him.
“Good morning, Mr. President,” one
lawyer said. “Mornin’, Judge,” another
called out, and then they, like others
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before them, both hesitated. What do
you call someone, after all, who’s been
sworn in as President of the Illinois State
Bar Association and as an Associate
Judge for the Eighteenth Judicial Circuit,
both in the same summer?
Involvement in DuPage
County Bar Association
James McCluskey…President James
McCluskey…the Honorable James McCluskey…whatever you want to call him,
he has been among the most active and

News & Events
involved members of the DuPage County
Bar Association this last many years. In
addition to the various committees on
which he’s served (including the DCBA
Brief Editorial Board), he was recognized
as Lawyer of the Year in 2008, served as
DCBA President in 2001-2002, and was
honored with the Ralph Gabric Award in
2005.
“I got involved in the DuPage County
Bar Association because of people like
Terry Ekl and Bill Scott” he told us. “I
ran for the board of directors, I lost, and
Terry appointed me as Associate General
Counsel. I was involved in the tax law
committee, because I have an LLM in
tax, and Bill called and invited me to
chair that committee. I told him I didn’t
practice tax law, but he said, ‘you’ve got
a master’s in tax, you’re the closest thing
we’ve got.’ I ran for the Board of Directors again a couple years later and won,
and then Bill Ferguson encouraged me
to run for Third Vice President.”
“I really enjoy it,” he continued, reflecting
on the many programs he’s been involved
with both in the DuPage County Bar and
in the Illinois State Bar. “Being involved
in a bar association, you get a lot of
opportunities you might never have
otherwise. You learn organization, you
learn business operation, you learn
human resources, you learn budgeting.
I would not be in the practice of law, I
have to think, if it wasn’t for my involvement in the bar association.”
McCluskey wasn’t a “joiner” in high
school or college, he told us, because
he was something of a workaholic. “I
always worked,” he said, “always had a
job. The only sport I competed in was
wrestling. Other than that, I just worked.

I worked all day, every day. I was kind
of a late bloomer when I started getting
involved in these organizations. The
DuPage County Bar Association is
where it all started for me and I’m loyal
to the DuPage Bar. I’ve met a lot of people, I’ve learned a lot, and I’ve gotten a
lot of business through the bar association. I owe a lot of the success I’ve had in
my career, and a great many friendships,
to the DuPage County Bar Association
and I’ll never forget that.”

Serving as ISBA President
In addition to his work with DCBA,
regular readers of this magazine will
remember McCluskey’s column, “ISBA
Update,” which he wrote for the DCBA
Brief for many years while serving on the
ISBA’s Board of Governors (a column
which Kent Gaertner took over when he
succeeded McCluskey in that position).
McCluskey’s involvement with ISBA also
included a term as chair of the Agenda
Committee, membership in the Assembly, and work with the Civil Practice and
Procedure Section Council, all prior to
his election as Third Vice President in
2015. As active as he has been, however,
McCluskey has been long known to
point to another lawyer who has served
as President of both the county and state
bar, his friend Rick Felice, who he says
makes him look almost lazy. “I’ve known
Rick for years,” he said, “I went to law
school with him and I recognize that he
and I are a little different. We get along,
sure, but he’s driven. I don’t have the
energy that he has.”
“Somebody like that,” he continued,
without so much as a hint of irony in
his voice, “who has that much energy,
is interesting to study and to watch, but
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you have to wonder why people keep on
driving themselves like he does. In Rick’s
case, I think it’s simply because he likes
to drive himself. I don’t think he can
relax. You know, he never goes on a vacation for more than a week, because he’s
worried about getting back to the office.
That’s just the kind of person he is. I
admire people like that. I’ve always
delegated a lot of my work to people in
the firm and, as I look back on it, I don’t
know if we would have grown the way we
did if I hadn’t done that. I’m glad I did
what I did, but I still admire people who
can do things themselves, solo practitioners who have small, one lawyer firms
and just keep on going.”
As President of the Illinois State Bar,
he told us, he has gotten a chance to
revisit what first excited him about practicing law. He’s been reminded of the
importance of honing one’s skills and
of the collegiality which has been such
an important part of what he’s enjoyed
in DuPage County. Still, he suggested,
even the lawyers in DuPage could stand
to learn a few things from their counterparts working south of I-80. “I’ve
met a great many lawyers from all over
the state,” he said, “and I can tell you, if
you go south of I-80 and get more into
Central and Southern Illinois, and you
meet the lawyers there, you’re going to
be struck by the relationships that they
have. You know, you have collaborative
law up here in the Chicago area, but you
don’t need collaborative law there. The
lawyers I’ve met in Central Illinois and
Southern Illinois, they just don’t need
that kind of structure, they just sit down
together and work it out.”
The importance of lawyers looking out
for each other is an important aspect
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of the practice, he reiterated, and that’s
why he’s making it the focus of his year
as ISBA President. “The Lawyers Assistance Program,” he pointed out, “is
a big part of our wellness program this
year. It has two events coming up, one in
Chicago and one in Central Illinois. I
have scheduled a Board of Governors
meeting in Springfield for the day following the dinner there in April, and
I will be giving a presentation at that
event. The dinner in Chicago is scheduled for November. Then, I’m also going
to the Three Rivers Conference, which
is a conference for all the Presidents and
President-Elects from state bars in the
Midwest. Our presentation there is also
going to be on wellness.”
“You’ve got to be a survivor,” he stressed,
“and I think lawyers have to understand
that on the other side of litigation. You
can be aggressive, but you have to still
be professional and you have to be cordial. I think what some lawyers don’t understand, which hopefully they will understand better as they get older, is that
everybody’s out there trying to make a
living, just trying to survive. The most
important thing to remember is that
you’re a professional, and that you’re in
a place that other people just can’t be in.
You’re there, you’re a lawyer and people
trust you. You know, there are a lot of
lawyer’s jokes, people make fun of lawyers all the time, but when people get in
trouble, the first thing they do, they go
see a lawyer. So, it can be tough for lawyers because lawyers are human beings
just like everybody else. If they just keep
on dealing with people who are stressed
out, and talking to people who are
stressed out, or talking to other lawyers
who are stressed out, they’re going to get
stressed out themselves. I’m a believer,
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I’m a big fan of lawyers and the law, and
that’s why my theme this year is basically
‘let’s help each other out.’ The ISBA has
a Wellness Task Force focusing on these
issues, he told the association’s membership in his first column for the ISBA
Journal, “that will recommend programs
and initiatives that educate, inform and
support members this year and beyond.”
Serving as Associate Judge
“When I was the Chair of the DCBA
Judiciary Committee,” McCluskey told
us, “I saw it as my responsibility to keep
things on an even keel and I recognized
that it is a very tough job for lawyers
serving on that committee. You have
people applying who you know and then,
all of a sudden a few years later, you’re
being interviewed instead of doing the
interviewing and there are people interviewing you who you know. When I went
in for my interview with the committee,
there were some pretty difficult questions being asked. I wasn’t upset with the
questions, but it was like, ‘wow, this is a
different experience, I’m being asked the
questions.’ I walked out wondering how
I had done. It was difficult to be interviewed by my peers, and to be rated by
my peers, because those were people
I knew. You can be rated by strangers
and discount whatever happens because
they don’t know you and they don’t know
about you, but when you’re rated by your
peers, by people you work with all the
time, that’s a pretty intimidating process,
I have to tell you. I mean, here I am. I’m
64 years old, I’m the President of the Illinois State Bar, I was President of the
DuPage County Bar, I was the Chair of
the Judiciary Committee for three years,
and I was intimidated by the process. Everybody was polite, very professional, I
had no complaints, but I have to tell you,
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when you see all those people looking at
you, all these people you know who are
going to evaluate your record and your
character, that’s pretty stressful.”
“I like pretty much everybody that’s
appeared before me,” he said, talking
about that first week on the bench,” and
I’m thankful for all the help everyone
here on the courthouse staff has been
giving me. There’s a lot I need to learn.
I never handled traffic court as a lawyer. In fact, the last time I was in traffic
court before this was when Ron Sutter
represented me on a speeding ticket in
Kane County back when he was still a
lawyer. So I’m reading my new books and
I’m studying the criminal code and the
traffic court code, and I’m learning my
way around. I was in training last week,
this week I’m solo, and it’s been pretty
good so far.”
Looking Ahead
“I practiced law for 39 years before I went
on the bench,” McCluskey observed at
the end of the day, “and I know what
lawyers have to go through. Every lawyer
that comes before me should know that I
will treat them fairly and with the utmost
respect. I know what it’s like to practice
law, I know what it’s like to have to earn
a living, and I know what it’s like to have
to deal with clients.”
“When I first started out,” he continued,
“the judiciary and the DuPage County
Bar Association had a very close
relationship. I certainly hope that, as
the years go by, that relationship gets
stronger. The DuPage County Bar
Association has to be relevant, and it will
be relevant, to the judiciary in the years
ahead. I’m glad to be on the other side
now, on the judiciary, but I still have a
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strong bond with the lawyers in the DCBA. I see the
judiciary changing over these next few years with people
moving on and others coming in and I think you’ll see –
my prediction is that – in the next five years, the DuPage
County Bar Association’s relationship will be even
stronger with the judiciary than it has been in the past.”
“I would love to have taken some time off during my
year as ISBA President rather than be transitioning from
the practice of law into the judiciary. I would have loved
to have done that, but that’s not how things happen,
life isn’t set out in segments like that. You have to take
an opportunity as it comes, and sometimes the timing
isn’t perfect. Still, a lot of what I have to do as ISBA
President is in the evenings, and I’m using vacation days
for the activities we have during the day. It’s working
out. Bob Craghead, who is the best Executive Director
of a State Bar in the country, is working closely with me
and our President Elect, David Sosin, has also been
great to work with.”
“I didn’t have my sights set on being a judge,” he said
finally, “until I started hearing from people, including
some other judges, who said they thought I’d be good
at it and that the time was right. I was thinking maybe
I was too old, but people were still encouraging me, so
here I am. I may well be the oldest attorney to ever be
appointed as an Associate Judge in DuPage County. I’m
64 years old but I’m in good shape. I’m pretty healthy,
I’m motivated, and I expect to keep working for a long,
long time to come.”
McCluskey was sworn in as ISBA President by Judge
Ron Sutter, an old friend whom he’d met when he first
started working with Bill Wylie and Bonnie Wheaton
at their firm, some seven years after he graduated law
school. He was sworn in as an Associate Judge by Judge
Paul Fullerton, another old friend who Tom Ryerson
had introduced him to when they were working together a
few years later. “That is basically how my career has gone,”
he said, looking back on all the friends he’d come to know
in DuPage County. “I’ve been fortunate and I’ve had a lot
of people help me out over the years and, you know, I’ve
had a little bit of luck, a little bit of being in the right place
at the right time.”
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LRS Stats
8/1/2018 – 8/31/2018

The Lawyer Referral & Mediation Service
received a total of 1,225 referrals, including 68 in Spanish (1,057 by telephone, 130
online referrals and 38 walk-ins) for the
month of August.
We receive calls in the following areas but
currently have no attorneys in these areas:
Civil Rights, Health Care Law and Mental
Health. If you practice in these areas and
would like to join LRS or add these categories to your current membership, please
call Barb Mendralla at (630) 653-7779 or
email bmendralla@dcba.org.
If you have questions regarding the service, attorneys please call or email Barb.
Please refer clients to call (630) 653-9109
or request a referral through the website at
dcba.org.
Administrative . . . . . . . . . . . . . . . . . . .  1
Animal Laws . . . . . . . . . . . . . . . . . . . .  0
Appeals. . . . . . . . . . . . . . . . . . . . . . . .  6
Bankruptcy/Credit Law . . . . . . . . . . . .  45
Business Law. . . . . . . . . . . . . . . . . . .  33
Collection . . . . . . . . . . . . . . . . . . . . .  60
Consumer Protection. . . . . . . . . . . . . .  17
Contract Law. . . . . . . . . . . . . . . . . . . .  2
Criminal. . . . . . . . . . . . . . . . . . . . . .  342
Elder Law . . . . . . . . . . . . . . . . . . . . . .  7
Employment Law . . . . . . . . . . . . . . . .  62
Estate Law. . . . . . . . . . . . . . . . . . . . .  45
Family Law. . . . . . . . . . . . . . . . . . . .  248
Federal Court. . . . . . . . . . . . . . . . . . . .  0
Government Benefits. . . . . . . . . . . . . . .  0
Immigration. . . . . . . . . . . . . . . . . . . . .  5
Insurance. . . . . . . . . . . . . . . . . . . . . .  23
Intellectual Property. . . . . . . . . . . . . . .  1
Mediation . . . . . . . . . . . . . . . . . . . . . .  1
Military Law. . . . . . . . . . . . . . . . . . . . .  0
Personal Injury. . . . . . . . . . . . . . . . .  112
Real Estate . . . . . . . . . . . . . . . . . . .  188
School Law . . . . . . . . . . . . . . . . . . . . .  1
Social Security. . . . . . . . . . . . . . . . . .  17
Tax Law. . . . . . . . . . . . . . . . . . . . . . . .  3
Workers’ Compensation. . . . . . . . . . . . .  6
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News & Events
Legal Aid Update

Legal Aid and the Veterans Initiative Program
By Cecilia Najera
October was Pro Bono Month and we
celebrated the benefits and necessity
of doing pro bono service to show our
community that a component of our
profession is to help those in need. We
are more than the roles that portray our
work on television. One of my favorite
things is hearing from old clients who
have progressed beyond the legal obstacle that Legal Aid helped remove from
their path. Even more endearing to me is
a pro bono attorney telling me that they
really appreciated and enjoyed working with the client they were assigned
through Legal Aid, and really felt they
were able to make a difference in someone’s life. Thank you to everyone and
especially Tom Kenny for taking case
assignments and for the encouragement.
Legal Aid relies and thrives because of
the kindness of many. One of the things
that has always amazed me is that there
are so many volunteers dedicated to
advocating for those less fortunate in our
county. These volunteers give individuals
a voice within a system that may seem
foreign to their clients. In November
of 2016, the DCBA announced that it
would begin the Veterans Initiative Program (“Initiative”). Because the DCBA
has a longstanding tradition of service,
many of its members wanted to give
back to those that have served our country. Legal Aid has been screening for the

Initiative and matching veterans in need
of legal assistance with pro bono, modest
means, or no retainer attorneys.
The Initiative continues to grow. This
year, the second year of its existence,
Legal Aid has conducted 21 intakes for
veterans (up from last year’s 8); processed 13 applications (an increase from
4); and assigned 6 family law cases to
pro bono volunteer attorneys within
the DCBA or a Legal Aid Staff Attorney. Last year, 3 cases were assigned to
attorneys. This year, one case was
assigned to Jay Reese. Jay helped a
veteran, who suffers from anxiety, with
a bankruptcy case. Thanks to Jay, his
client, who receives only Social Security
Disability Income, is now less anxious
because creditors are no longer calling him. Nicole Bono Kersten also
accepted a case through Legal Aid and
the Initiative. She helped a veteran
obtain a default judgment for dissolution of marriage. Something so simple
allowed the veterans to move on with
their lives. In addition to these pro bono
efforts, 4 more veterans were assigned
help through a Legal Aid Staff Attorney,
one was given a clinic, 5 veterans were
assigned modest means attorneys and 2
were assigned no retainer attorneys.
Please continue to get the word out that
the DCBA and Legal Aid provide legal
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assistance to veterans. Although the
ratio of veterans that are completing
intakes, but not completing applications, is still significant (about 38%, but
down from last year’s 50%), Legal Aid
is making sure to reach out and follow
up with those veterans not submitting
applications. Legal Aid hopes to help
ensure that our veterans are given more
of a personal touch and to be more understanding of circumstances a veteran
may have throughout the application and
legal process.
We also hope to set up some monthly
legal clinics with Hines VA Hospital or
the Midwest Shelter for Homeless Veterans in Wheaton in the near future. We
would like to continue to build a bank
of attorneys willing to help our veterans
with domestic relations, traffic, defense
of order of protection, veterans’ benefits, dependent benefits and military
standing issues. If you are interested in
helping with the Initiative, please call me
at 630-653-6212.

About the Author
A Wheaton native, Cecilia “Cee-Cee” Najera is a
graduate of the University of Iowa and received
her J.D. from Southern Illinois University. She
served as the DCBA New Lawyer Director from
2004 to 2009 and is currently the Director of
DuPage Bar Legal Aid Service.
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The ISBA Responds to ARDC Non-Lawyer,
For Profit, Matching Services Study
By Kent A. Gaertner

On August 31st, the ISBA through, its
President, the Honorable James McCluskey presented its comments on the
ARDC’s June 25th Study on “ClientLawyer Matching Services.” The ISBA
response points out that there is “common ground between the profession and
the public” when it comes to promoting
access to legal services. The ISBA is
committed to furthering new avenues for
accessibility and delivery of legal services
while at the same time preserving public
protections contained in the legal profession’s ethical rules.
After lengthy review of the ARDC’s study,
including review by the ISBA’s section
councils and a specially appointed committee, the ISBA’s Board of Governors
determined that the suggestions of the
ARDC on this matter were not in the best
interests of the public or the profession
and authorized submitting comments as
to why the ISBA is taking this position.
The following comments were made,
(note- I have condensed and summarized
these comments so that this article will not
take up half of this month’s DCBA Brief):
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1. 
The ARDC study contains no empirical data or studies to support its
premise that these for-profit matching
services will increase access to legal
services, especially to the disadvantaged. The study also does not address
the root cause of problems accessing
legal services, namely cost. Perhaps
these services would make it more
convenient for some legal customers
to hire lawyers, but there is no explanation of how that will decrease the
number of self-represented litigants
or improve access to justice, especially
in rural communities. The study does
not explain exactly how the use of
matching services will contribute to
meeting currently unmet legal needs.
Additionally, the study does not
explain how the costs of legal services
will be reduced unless there is an
underlying assumption that placing
pricing power in the hands of non-lawyers will force prices down. In fact,
forcing prices down may result in
attorneys being willing to take on pro
bono services which totaled more than
1.9 million hours and resulted in $17.5
million in contributions in 2017.
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2. The Study’s suggested elimination of
the prohibition on fee sharing with
non-lawyers violates public policy
established by the Illinois Supreme
Court. This would result in nonlawyers controlling cases, facilitating
the unauthorized practice of law, and
putting the best interests of the client
in legal matters below that of the interests of the non-lawyer entities’ interest
in earning a profit. The very nature
of fee sharing with a non-lawyer entity forces the attorney to consider the
interests of the non-lawyer entity
when evaluating the interests of the
client. That is not allowed. The lawyer
must always put the best interests of
the client first. The non-lawyer entity’s
desire for profit can result in actions
that are not in the best interest of the
client. For example, the non-lawyer
entity can restrict the scope of services
the attorney can offer. They could
exclude certain necessary services so
they can advertise a lower cost. They
can and have restricted the client’s
right to a refund if they decide not
to proceed. The goal of the non-lawyer entity is to maximize profit which
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can easily result in lesser quality legal
services. The Study contains few or no
restrictions on non-lawyer entities in
controlling representation of the client
by limiting the type of legal service the
lawyer can perform or by setting fees
that are too low considering the legal
work needed. Lastly, the Study does
not suggest how non-lawyer entities
can be controlled so as not to promote
the unauthorized practice of law.
3. The Study fails to suggest a method
to regulate the non-lawyer for profit
services in areas such as client confidentiality, handling fees and payments
(including refunds for clients who
decide not to proceed after paying
the non-lawyer service), transparency
regarding the selection process as
well as how disputes and liability are
resolved. This lack of regulation stands
in stark contrast to regulations that
attorneys must follow. The Study also
does not inform participating attorneys of what is expected of them in
dealing with these same issues. This
leaves attorneys to guess what is or
is not appropriate under the Rules of

Professional Conduct (“Rules”) and
can lead to attorneys being disciplined
if their interpretation of the Rules is
different from that of the ARDC.
4. 
Details of how the ARDC would
meaningfully regulate the non-lawyer
for profit provider are missing other
than to say that the ARDC could
revoke their registration. What procedures would be taken by the ARDC
to combat such companies making
false or misleading statements to
consumers?
5. The ISBA feels that the Study’s regulatory suggestions may serve “as
a precursor to greater non-lawyer
involvement in law practices such as
non-lawyer investment, ownership and
non-judicial government regulation”.
The Study seems to prefer non-lawyer,
for profit services over not-for-profit
referral services set up and managed
by various bar associations. It would
appear such not-for-profit lawyer
referral services would also be subject to the same regulations as the
non-lawyer for profit services. The
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Study ignores the chance of litigation
between the ARDC and the Illinois
Supreme Court when the non-lawyer
for profit entity resists certain regulations. Would such decisions be
deferred to the legislative branch
which would, in effect, be taking over
the practice of law?
While the ISBA recognizes the need to
provide affordable legal services to the
public, the regulations proposed in this
study are opposed by the ISBA because
they do not serve the best interests of the
profession, the public or the judiciary.
The saga continues. I will keep you
posted.

About the Author
Kent is the Eighteenth Judicial Circuit’s
representative on the ISBA Board of Governors.
He is the principal of Kent A. Gaertner P.C. and
“Of Counsel” to Springer Brown, LLC. where
he concentrates his practice in bankruptcy
and workouts. He was president of the DCBA
in 2009/2010.
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Lawyers Lending A Hand:

Using Our Hands to Help Others
By Clarissa R.E. Myers
At the PADS shelter in July 2018, “as we
set up the beds and served the meal, I
was reminded that even in one of the
wealthiest counties in the United States,
many people in our own community
have neither a place to stay nor a meal to
eat. I was also humbled by the genuine
thankfulness of the people receiving the
help,” said Attorney Mark Schmidt, a
Lawyers Lending a Hand volunteer and
DCBA member.

Since the year 2000, DCBA Lawyers
Lending a Hand (LLH) has helped
thousands of needy people in the
DuPage community. Founded by Judge
Paul Marchese, while employed by the
DuPage County State’s Attorney’s Office
and Eddie (Edna) Wollenberg, former
DCBA Executive Director, LLH hosts a
monthly event where DCBA members
and friends serve and relieve the stress
of practicing law by assisting various
agencies and services in DuPage County
through non-legal help.
“So many of our DuPage neighbors
struggle to meet their basic needs, so our
projects help to fill that need. It gives me
a chance to continue volunteering, and
it’s my commitment to helping those in
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need,” said Eddie Wollenberg, who continues to regularly volunteer with LLH
since her retirement from DCBA 18
years ago.

Over the last several months, volunteers with LLH have sorted food at the
Northern Illinois Food Bank, set up
beds and served meals for the homeless at PADS, served food to and visited
with the elderly residents of the DuPage
Care Center and worked to send food to
starving children in other countries
through Feed My Starving Children.
Other projects have included painting
walls, playing basketball with at-risk
youth, and clearing debris from forest
preserve streams.
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Upcoming events are the Coat Drive
in November and the Toy Drive in
December, where last year over 1,000
items were collected and distributed to
various DuPage agencies. Mark Schmidt
reminds us, “I believe that if everyone
would donate several hours of their time
every year to those in need, this world
would be a better place.”
Please help with the coat drive by
donating clean, gently used coats
and other cold weather gear (hats,
scarves, gloves, etc.) to the cause.
Bring your donations to the Bar Center between Monday, November 12 and
before 5 p.m. on November 14, in order
to be sorted.
The annual toy drive will be collecting
new, unwrapped toys to be sorted for distribution at 5 p.m. on December 13. Toys
donated at or before the DCBA Holiday
Party on December 5 will earn the donor
one free drink ticket at that event (one
ticket per person).

AD here
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DCBA members and their families enjoying the fall member appreciation social at Danada House.

DCBA Kicks off
Fall with Dinner
at Danada House

craft station and an outdoor miniature
golf setup including 9 holes of fun for
young and old. (The golf theme continues for this Pfeiffer presidential year.)

By Art Rummler

One of the highlights of the event
was the presentation of an “Honorary
Lifetime Membership” in the DCBA
to Jacki Hamler, who recently retired
after 25 years of service to the association. “I’ll still be around”, said Jacki, who
has agreed to stay on as advisor to the
multiple award winning DCBA Brief
magazine, published monthly by the
association.

Members and their families enjoyed an
evening of socializing, food and drink on
September 26th at the historic Danada
House in Wheaton. The fall event was
billed as a family picnic and included
a delectable food buffet for the adults
and hot dogs for the kids. An assortment of homemade pies completed the
meal which received rave reviews from
attendees.
This was definitely a family event with
the kids thoroughly entertained by a
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DCBA President, Matt Pfeiffer, gave a
short speech and presented the honorary
membership to Jacki. “Jacki has been a
key member of the DCBA and I can’t
think of a better way to honor her,” said
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Pfeiffer. “We certainly wish her the best
and hope to see her at DCBA events for
years to come.”
The historic Danada House provided
an excellent setting for the event. The
home was originally built by Chicagoan
Daniel F. Rice and his wife Ada (Dan +
Ada = Danada) in 1939. The adjoining
farm was home to the 1965 Kentucky
Derby winner Lucky Debonair, ridden
by jockey Bill Shoemaker. The property
is now owned by the Forest Preserve
District of DuPage County and includes
a 23-stall Kentucky-style stable. Kudos
to the DCBA event planners for another
fine job.
Be sure to join us at Danada House
for the Annual Holiday Party on December 5.
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Welcome
Welcome to the new DCBA members.

Jordan Sartell and his family taking part in the miniature golf loop-the-loop

Attorney Members: Willard L. Hemsworth,
III, Rathbun, Cservenyak & Kozol, LLC;
Robert S. Reda, Reda & DesJardins, LLC;
Matthew R Heimlich, Walsh Knippen & Cetina, Chtd.; Scott A. Schaefers, Schaefers Law
Group LLC; David M Johnston, Abear Law
Office; Delia Di Venere, Pankau Law; Jason
T. Manning, Hodges, Loizzi, Eisenhammer,
Rodick & Kohn LLP; Alexander G. Blalock,
Law Offices of John F. Baker; Gilberto Ruiz,
Jr., Courtright Law, LLC.
Affiliate Members: Ashley Shi, Office Evolution; Glenn Krause, GKExpertWitness; Vince
Bailey, Bank Financial.
Legal Community Members: Alice Wood,
NorthStar Wealth Group/Ameriprise; Peter
Allen, Great Plains Investigations.

Henry Kass guiding his children through the always treacherous windmill hole.

Student Members: Stacey Kim, Matt
Karstens, Joseph F. Suareo, III, Jasper
Lukose, Rachel Albaugh, Deborah Gettemy,
Elizabeth Holtquist, Ilene L. Pedersen.

Jacki Hamler is presented with an Honorary Lifetime Membership in the DCBA, awarded by
President Matt Pfeiffer and Executive Director, Robert Rupp.
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Looking for a title
underwriter that offers
ease of use, superior
service, and a 50+ year
history of supporting
lawyers?

AD here

There’s only one.

Consider this: ATG agents make more money, receive individual training, use
intuitive ATG technology, and have access to the finest underwriting staff in the
business. ATG is the only title insurance company that advocates the interests of
lawyers and the clients they serve. Join ATG today, you’ll be glad you did.

Offices throughout the Chicago area, Champaign and Metro East, Illinois,
and Waukesha, Wisconsin.
800.252.0402

www.atgf.com
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DuPage Bar Foundation
Holding Its Annual
Holiday Breakfast
The DBF will once again hold a Holiday Breakfast fundraiser
in the Attorney Resource Center on Thursday, December
13. Please plan to join your colleagues and share a hot breakfast and the spirit of the season. This annual fundraiser has
become the DBF’s largest single resource for the funds it
uses to award grants to local, law-related organizations, fund
law student scholarships and support other programs. While
there is no official charge to attend, donations are very much
appreciated. The DBF encourages donations of $100 from
individuals, $250 from firms of 2 to 9 attorneys and $500
from firms of ten attorneys or more. These are suggested
donations only; a donation of any amount is welcome. A list
of donors will be posted on the wall of the ARC and those
who donate before the event will be recognized on a slide
show that will be shown at the breakfast.
The DBF raised over $13,000 at last year’s breakfast, thanks
to the generosity of those who made direct donations and
purchased raffle tickets. This year, the Foundation hopes
to meet or perhaps even exceed last year’s total. To donate,
checks may be made payable directly to the DuPage Bar
Foundation or credit card payments may be made through
the dcba.org website. Established in 1997, the DuPage Bar
Foundation is the charitable 501(c)(3) arm of the DuPage
County Bar Association whose mission is to support justice
in our DuPage community by maintaining the integrity of
the legal profession, contributing to the education of future
lawyers, and improving the facilitation of justice through
charitable acts.
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Ask a Lawyer
By David Clark

In November of 2017, the Lawyer
Referral Service Committee in tandem
with the P.I.E (Public Information and
Education) Commission launched a
new pro se help desk for civil litigants.
Working with the 18th Judicial Circuit Court, we implemented an “Ask a
Lawyer” program in the areas of small
claims and landlord-tenant. Our goal is
to offer assistance to pro se litigants from
courtrooms 2000, 2003 and 2006 on the
fourth Thursday of each month. This
program requires the individuals seeking
assistance to fill out a short intake form
and sign an appropriate limited scope
representation waiver. Almost a year ago,

we began this program with an introductory volunteer sign up day in conjunction
with Pro Bono Week last October.

As a DCBA member, we thought you
may be interested in volunteering your
services. If these are areas of law that
you are familiar with or a member of
your firm practices, please consider
volunteering for the program. Your
involvement with this program will continue to help this program be a success
and open the door for future opportunities for the DCBA, LRS members and
the community at large.

Supporting the judicial process since 1986, Lexitas professionals work with
attorneys, legal staff and corporate departments to deliver the following services:

National Court
Reporting and
Legal Video
Services

Day-in-the-Life
Videos and
Trial Presentation
Services

Medical Records
Retrieval Services
IRU3ODLQWL 
Defense Counsel

Medical Records
Retrieval Services
for Workers’
Compensation
Cases

...the same great people, the same outstanding services.
REALTIME TEXT STREAMING | VIDEO SYNC & EDIT | VIDEOCONFERENCING
FIELD PHOTOGRAPHY | CONFERENCE FACILITIES | DEMONSTRATIVES
180 N. LaSalle St., Suite 2800 • Chicago, Illinois 60601
Local: 312.236.6936 • Toll Free: 888.893.3767 • chicago@lexitaslegal.com
www.lexitaslegal.com
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The first Thursday session of the program, we had only seven pro se litigants
come down to room 2017 for legal help
ranging from reading court documents
to filling out small claims’ complaints
and summons. As the word about our
program was spread by our judges, court
clerks and law librarians, the number of
litigants needing help increased. Over
the past year, the number of pro se litigants has swelled to 30-40 per session
and our volunteers have increased from
two to six per session. But we still need
more help!
The time commitment is from 1 p.m. to
4:30 p.m. on the fourth Thursday of
the month and you may sign up for just
one afternoon a year or several afternoons. If you have court on the day of
your shift or didn’t sign up ahead of time
for that shift, please feel free to drop by
after your court cases are finished. The
final dates to volunteer this year are:
November 15, 2018 and December
20, 2018. Lawyers of all levels of experience are welcome. We have a mentor
present to assist as well as a paralegal to
streamline the intake process.
If you would like to know more about
the specifics of this opportunity or to
volunteer, please contact Dave Clark
at 630-665-5678 or email dave @
dwclawoffice.com.
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Classifieds
Aurora
Spectacular Law Office. Just “plug
and play” in our existing law office
suite. 1 – 4 offices, 1 – 6 cubes. Fully
furnished with access to conference
rooms, cafeteria, reception, network,
vlog studio. 1 block to Rt. 59 train
station. Contact Mary Ann Dalaskey at Woodruff Johnson & Evans.
mdalaskey@woodrufflawyers.com
or call 630-585-2320.

Glen Ellyn
Two prime office spaces in downtown Glen Ellyn in a lawyer suite.
Each space excellent for multiple solos, a small firm with 2-3 attorneys/
staff, or combined for a small firm
of 4-6 attorneys/staff. 15 minutes
from DuPage Courthouse and 30 min
from Kane. Within walking distance
of Glen Ellyn Metra station, as well
as multiple banks, realtor offices,
and restaurants. Street advertising
available. Exceptional opportunity for
Business Law, Estate Planning, Probate, Real Estate, and Tax. Includes
shared reception area and access to
conference room. Referrals possible.
Contact Charles at (630) 469-7100
or cwentworth@elrlaw.com.

Naperville
Prime office space for rent. Spacious
12’x14’ office in an excellent location for a solo practitioner. Located
on Chicago Avenue in Naperville, 1/2

mile East of Downtown. Ideal location for practicing in Du Page County.
Exceptional opportunity for Attorney
that practices in the areas of Estate
Planning, Probate, Real Estate and
Tax. Possible opportunity for subcontract work. Rent includes office space,
conference room, reception area,
lunch room, utilities and ample parking. For additional details, contact
Debbie via phone at (630) 753-8033
or email at Debbie@Lechowiczlaw.
com.

Lisle
Momkus LLC is a multi-faceted law
firm based in the heart of DuPage
County (1001 Warrenville Road, Suite
500, Lisle, IL 60532) with office space
available for individual attorneys. The
office is equipped with 5 conference
rooms, 3 kitchenettes, plus the ability
to video conference. It is located 1/4
mile south of I-88 and 1 mile west of
I-355, providing easy access to downtown Chicago and all surrounding
counties. Lease term can be annual or
multi-year. Referral arrangements are
available and encouraged in the areas
of transactional law, commercial/civil
litigation, estate planning, family law,
and commercial real estate. Please
contact Jennifer L. Friedland at
jfriedland@momkus.com or Leone
Pospisek at lpospisek@momkus.
com for further inquiry.
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Where to Be
with DCBA

DCBA/DAWL Veterans Day Lunch and CLE Seminar
Wednesday, November 14, 2018 from Noon–4 p.m.
The DCBA and DAWL
have once again teamed
up this year to offer an
enhanced program in celebration of Veterans Day.
Lunch and the following
CLE programs will be provided free of charge thanks
to the generous support
of IICLE, the DCBA and
DAWL and will take place
at the Attorney Resource
Center on the third floor
of the courthouse. Lunch
Dr. Ann Rondeau, Keynote Speaker
begins at Noon, with the
CLE Sessions to follow. Due to limited space, prompt,
pre-registration is required, with separate registrations for lunch, CLE or both.
Dr. Ann Rondeau (USN Rear Admiral, ret.) will be the
lunchtime keynote speaker. Dr. Rondeau was appointed by
the College of DuPage Board of Trustees to serve as the
College’s sixth president beginning July 1, 2016. On October
10, 2018, Rondeau was named as the next president of the
Naval Postgraduate School to begin on January 1, 2019. She
will be the 50th President of that institution. She is a past

president of the National Defense University, a consortium of
five colleges and nine research centers in Washington, DC.
Following the luncheon, CLE Sessions will be offered on the
following topics:
• Mental Health and Wellness Issues Among America’s
Veterans. - Jamie Martinez, Executive Director of Illinois
Joining Forces
•S
 pecial presentation on the DuPage County Veterans
Court - Honorable James J. Konetski
• Defending Veterans from Financial Exploitation –
R. Dennis Smith, Project Manager, Fair Lending and Home
Preservation Law Project, The John Marshall Law School
• Special presentation – Pro Bono Opportunities with the
Illinois Armed Forces Legal Action Network –Michael
Bergmann, Executive Director, Public Interest Law Initiative
• Veterans Benefits: Living with Honor when Help is
Needed - Karen Mills
DCBA will again be honoring all DCBA member vets and family members who have served in the US Armed Forces. Please
send photographs for use in the tribute presentation to rrupp@
dcba.org no later than November 12th for inclusion. (If you
have submitted a photo in the past, there is no need to re-send.)
Registration is open through the dcba.org website.
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HOW DO YOU TURN A LIFE’S DREAM
INTO A LEGACY?
WE HAVE IDEAS.™

Today’s success is one thing. Preserving it
for future generations is another. Ask one
of our Wealth Management experts how to
keep your future going strong.
800.369.4095
FirstMidwest.com/IDEAS

Wealth Management is offered through First Midwest Bank.
Most Wealth Management products are not FDIC insured.

OVC, INC.

ACCREDITED
SINCE AUGUST 2017

OVC Lawyer Marketing can help your law firm with the Better Business Bureau (BBB)
accreditation process. Be a part of the movement to make businesses better. For over 100 years,
the BBB has provided an extra measure of trust and credibility that can help convert potential
clients. Additional benefits include:
Display the BBB seal on your website
and other marketing materials

Build consumer trust through your
rating and BBB seal

Receive a Premium Accredited listing
in the online BBB directory

Arbitration service using unbiased
professionals to resolve disputes

High ranking BBB domain helps your
listing show up in search results

Stand out from your competition
in a positive way

630-635-8000
www.ovclawyermarketing.com

