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You know that law firm you call where
everything is always under control?
They’re probably using Smokeball
Your small law firm will love how Smokeball creates an organized,
team-wide, view of all your matters including every relevant email,
document, date and file note. Our automated form and letter library will
save you time, and because Smokeball is cloud-based, your team can work
confidently from anywhere knowing they have access to everything.
Smokeball. It’s the engine behind successful small law firms.

(855) 668-3206
www.smokeball.com

FROM THE EDITOR

We Funny
BY R A LEIGH D. K A LBFLEISCH

I

don’t know about the rest of
you, but even this Minnesota
girl is done with winter and cold
weather; beside the salt is hell on my
shoes and anyone who knows me
knows I do love my shoes. I am dreaming of Spring, warmer weather and
not having to worry about ice falling
off of the roof to bean me when I go
in and out of the courthouse. I’m also
ready for something fun to occupy my
time while I wait for my car to (finally)
warm up. This month’s fun is the Grief,
our other opportunity to make fun of
ourselves and our friends; the first opportunity being Judges’ Nite which
will be covered in detail in the May
issue. As I am always happy to shake
things up, so this year we have a new
Grief Editor at the helm and he has
done an amazing job. Christopher

Maurer is the poor editorial board
member I sweet talked, or some would
say suckered, into heading up this
issue. He is funny, wholly inappropriate and pretty darn clever. At our
meetings to put this issue together,
there were several times that we had
to put down our cocktails for fear
of spilling them due to laughter. It
doesn’t get much better than that
and it doesn’t get much better than
all of the other folks who helped put
this issue together. I want to particularly thank Jonathan Crannell,
Christopher Maurer, Christine
McTigue, Terrence Benshoof,
Melissa Piwowar and that one other
contributor that asked to remain
nameless for fear that his donuts
might be spiked some Thursday. I
hope you all enjoy this Grief and

actually read and enjoy the serious
stuff on this side of the magazine
as well. Happy reading and stay
warm. □
Raleigh is currently a solo practitioner
with a concentration in family law. She
is a graduate of Purdue University and
the Quinnipiac University School of
Law and she spent her last year of law
school as a visiting student at ChicagoKent College of Law. She is an active
member of the ISBA, DuPage County
Bar Association and the Family Law
Committee. She is the Second Vice
President for the DuPage Association
of Women Lawyers, a Director and the
Treasurer for the DuPage County Bar
Foundation and member of the Family
Violence Coordinating Counsel Judicial
and Law Enforcement subcommittee.

DCBA Brief welcomes members’ feedback.
Please send any letters to the attention of the editor,
Raleigh Kalbfleisch, at
email@dcbabrief.org
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SHARON R. MULYK
for ISBA Board of Governors
...keep a strong DuPage voice at the state level...

“I have worked hard to build rela�onships within the Illinois State Bar Associa�on for the benet of DuPage County.
There are many important issues being addressed by the state bar that aﬀect our profession.
I want to con�nue to cul�vate those rela�onships and keep a strong DuPage voice present at the state level when
these issues are being discussed. I am now asking for your support for the Board of Governors seat for the 18th Judi-
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PRESIDENT’S MESSAGE

Change is good
BY LY NN C. CAVA LLO
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O

scar Wilde in his 1889
essay, “The Decay of Lying”,
wrote “Life imitates art far
more than art imitates life”. This presupposes that we create images or expressions that we desire or wish to see
rather than create what we actually see.
Individual artistic images, thoughts or
expressions differ based on individual
perception and may not necessarily
reflect reality or truth. Such is also the
nature of this month’s alter ego issue;
THE DCBA GRIEF. Whether you are
amused, confused or just confounded,
this creative concoction is a must read.
Another creative concoction, so
to speak, is the restructuring of DCBA
substantive law committees, the structure of which was recently approved by
your DCBA Board. The approval came
at the recommendation of the Planning
Committee, which devoted countless
hours to the creation of a committee
structure that is just plain dynamic.
Substantive law committees will now
be known as “Sections”. These Sections
will be expanded to provide opportunities for leadership in a variety of areas
and levels including membership on
the Section Leadership Committee
or Council. The Section Leadership
Committee or Council will consist
of 8-12 people from the Chair to a
Secretary to additional members who

will have specific responsibilities, such
as oversight, membership, minutes,
etc., and would ultimately ensure that
each of the Section’s expectations or
goals are met throughout the year.
The Sections will also provide all
members many specific areas for involvement from legislative and case
law updates to the development of
programming to the enhancement of
communication with other Sections
through the appointment of liaisons.
The results will be dramatic and rewarding. As a member, you will experience these results in improved educational offerings and communication.
You will see it in an enhanced DCBA
website, specific to your Section, and
greater use of social media formats.
If you are looking for opportunities
for leadership, there will be many. So
stay tuned and stay involved with the
DCBA’s own creative concoction, the
Section! □

Lynn C. Cavallo, currently an Assistant
State’s Attorney in the Felony Division,
received her JD from Loyola University
School of Law and was in private practice in DuPage County concentrating
in areas of Real Estate, Estate Planning
and Probate prior to joining the SAO
in 2006.
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The Law Firm of Momkus McCluskey, LLC has served the DuPage County
community for the past twenty-five years. The firm accepts referrals
and co-counsel relationships in the following areas:
•
•
•
•
•
•
•
•
•
•
•

Commercial and General Civil Litigation
Business, Corporate and Transactional
Insurance Litigation and Coverage
Financing, Loans and Commercial Real Estate
Banking Law
Healthcare Law and Regulatory Compliance
Family Law
Estate Planning
Environmental Law
Employment
Appeals

For more information, please contact one of the firm’s members,
Ed Momkus, Jim McCluskey, Jim Marsh, Angelo Spyratos,
Kimberly Davis, or Jim Harkness.

1001 Warrenville Road, Suite 500, Lisle, IL 60532 • Tel: 630.434.0400 • Fax: 630.434.0444 • www.momlaw.com
221 North LaSalle Street, Suite 2050, Chicago, IL 60601 • Tel: 312.345.1955 • Fax: 312.419.1546 • www.momlaw.com

NEWS & EVENTS
INBRIEF
BY TER R ENCE BENSHOOF A ND K ATIE M AY

A

new group of participants
in the DCBA Mentor program kicked off their year
on February 27, with twenty pairs of
mentors and mentees being briefed on
this exciting PRMCLE program. The
year-long event gives new lawyers the
opportunity to learn practical aspects
of the practice of law from those who
have been “around the block” for a
while.
President Lynn Cavallo, Execu
tive Director Leslie Monahan, and
organizer Lisa Knauf assembled the
hardy DCBA Board members and
committee chairs for the annual legislative breakfast on February 17, at the
Lisle Hilton. Legislators participating
included Michelle Mussman, Jeanne
Ives, Mike Fortner, Kathleen Willis,
Grant Wehrli, Patti Bullock and
Christine Winger who all responded
to Jim McCluskey’s comments on
pending or proposed legislation of concern to the DCBA.
The 40th annual Judges’ Nite
show, on March 6, featured the directorial debut of Nick Nelson. It
was the Worst Show Ever (Wait. That
didn’t sound right!). Seriously though,
that was the title! Producer Christina
Morrison and the cast and crew put
together a spectacular show, and a silent auction to haul in some serious
coin for the DuPage Legal Assistance

Foundation. InBrief expects to recover
from the laughter shortly, and will report on the follow up.
DCBA members will once again
be participating in the “Human Race”
5K. This is a wonderful fundraising opportunity for the DuPage Bar
Foundation and a great way to shake off
the winter blahs and get in shape. Your
participation and donations are needed
whether you’re a runner, walker, stroller
or just plain meanderer. InBrief would
really, really love to be there on April
25, but just recalled some important
business in Poughkeepsie. If the sticker
on your bumper reads “0.0,” you can
still support the Bar Foundation with
a check.
The annual Law Day lunch will
soon be upon us, with Justice Anne
Burke of the Illinois Supreme Court
slated as the speaker on April 29. See
more details elsewhere in the DCBA
Brief.
People Notes Most of InBrief’s
notes froze solid during the second
coldest February ever, but, we did note
that Katherine May has joined the
Trust Department at 5/3 Bank.
InBrief would love to let the
DCBA membership know about
changes in your law practice, whether
it’s new partners, mergers, new associates, or new addresses. Our new spy
equipment is on back-order, so send us

the information through the DCBA
Office, or to the DCBA Brief editors.
New Members InBrief welcomes
these new members to the DCBA:
Attorneys: Adam S. Tracy,
The Tracy Firm LLC; Mary
Kostopoulos, Momkus McCluskey,
LLC; Michael J. Navarro, Bugarsky
& Navarro, LLC; Alena P Bugarsky,
Bugarsky & Navarro, LLC; Mary
Ann Leuthner, Prairie State Legal
Services; Greta Rose Staat, Huck
Bouma, PC; Rukhaya AliKhan;
Nancy A. Donahoe, Office of the
State’s Attorney; Brian Tierney. Law
Students: Jerome Urbik; Anne Marie
Lotko; Hanoch Kanhai-Zamora;
Anthony Lopez; Aaron Novy; Adam
Lichtenouer; Christian Copple;
Ryan Lowe; Evan M. Christenson;
Tate Anderson; Nathan Davidson;
Christina Beaderstadt; Fadya
Salem; Annie Simunek; J. Ian
Dible; Heather Egan; Valya
Varbanova;
Joshua
Kunkel.
Paralegal Students: Mary Vanco;
Colleen Vest; Magdana Sanishvili;
Simona Kairyte; Meredith Emily
McDonagh;
Mallory
Larson;
Kathleen Quinn; Therese Sobieski;
Susan Davis; Patrick Reavley;
Jessica Leigh Piechocki; Kristal
Michelle Solis. Affiliate Member:
Jim Schultz, Cendrowski Corporate
Advisors. □
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The State of the Courthouse
BY CHIEF JUDGE KATHRYN CRESWELL

T

hank you Lynn and members
of the bar. I appreciate the opportunity to speak to you this
afternoon. Knowing how specialized
the practice of law is, it’s difficult to
come up with a topic that’s of interest
to each of you. I’m supposed to speak
on “The State of the Courthouse” and
so to that end, I’m going to start with
the 4th floor and work my way down.
Hopefully, somewhere along the way
you’ll hear something that is of interest to you and which relates to your
practice.
Starting then with the 4th floor:
that’s where the Felony and most
Misdemeanor calls are heard. It will
come as no surprise to you when I tell
you that the number of trials was down
last year. There were only 86 jury trials in the entire courthouse last year.
That’s the lowest number since we have
been keeping track. The criminal filings were also down slightly, only 2%,
but they are down 29% in the last 5
years. There is a lot of activity on the
4th floor that involves the Probation
Department. Last year our probation
department prepared over 1000 pretrial reports to assist the judges in setting bonds for those defendants who
can’t initially post the bond that is set
in bond court. They also supervised
over 2300 defendants who were on
pre-trial release. Two of the goals of
pretrial services are (1) ensure that defendants come to court, and (2) reduce
the number of defendants who re-offend while on bond. In DuPage, the
arrest rate for pretrial defendants who
are supervised by probation is 6%, well
below the national average of 18%.

The arrest rate for pretrial defendants is
9.5%, again, below the national average of 15%. This is due to the excellent
job that our probation officers do supervising these individuals. SCRAM,
which is the continual alcohol monitoring, the ankle bracelet like Lindsey
Lohan made famous, continues to be

popular with the judges. Last year over
400 defendants were ordered to wear a
SCRAM device as either a condition
of pretrial release or as a condition of
a sentence.
Adult Redeploy is a program that
the Probation Department continues to
have success with. It is entirely funded
by grants and is a program whereby a
defendant who commits a technical
violation of probation, which is something like a positive drug test rather
than a new offense, is resentenced to
intensive probation rather than the
Department of Corrections. This intensive supervision includes 2 to 4 faceto-face meetings each month with the
probation officer. The goal for 2015 is

to divert 54 non-violent offenders from
the Department of Corrections.
Also on 4, we have the Mental
Health Court or MICAP as it’s known.
Judge Bruce Kelsey handles that call.
Approximately half of the applicants
are accepted into the program and very
few are terminated for non-compliance. The success of the program is due
in great measure to the partnerships we
have with the DuPage County Health
Department, NAMI and the VA.
Finally, Drug Court is also on the
4th floor. That call is handled by Judge
Alexander McGimpsey. Applications
to drug court have plummeted in the
last 2 years. They have decreased by
60%. Criminal defense attorneys are
showing a preference for requesting
TASC or high-risk probation sentences. If you are a defense attorney
I’d love to talk to you about the reason
for this change. Also in 2015, Serenity
House will sponsor beds at their halfway house and recovery homes which
will be designated for drug court participants only.
Moving down to the 3rd floor
and Domestic Relations… A frequent
complaint of family law practitioners
is that they spend too much time in
court waiting while pro se litigants attempt to navigate their way through a
motion. In response to that, beginning
March 1, 2015, there will be a new
call in Domestic Relations that will be
comprised only of cases in which both
sides are pro se. Judge Beth Sexton has

CONTINUED ON PAGE 11
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STATE OF THE COURTHOUSE
CONTINUED FROM PAGE 9
volunteered to take this call. While I’m
talking about Domestic Relations, let
me take a moment to thank the family law attorneys who volunteer at the
pro se help desk and at night court. A
special thank you to those attorneys
who have stepped in at the last minute. These programs would not enjoy
the success that they do without so
much volunteer attorney participation. Wendy Musielak (wmusielak@
ekcmlawfirm.com), the Chair of the
Family Law Committee, is here today
and she’d be happy to sign up any new
volunteers or answer any questions you
might have.
Supreme Court Rule 63 was modified in 2013 to say, “A judge may make
reasonable efforts consistent with the
law and court rules, to facilitate the
ability of self-represented litigants to be
fairly heard.” The Supreme Court has
emphasized accessibility and the pro se
litigant. This emphasis has led to standardized forms. As of today, 12 forms
have been approved and accepted statewide. Ten more are in draft form and
the numbers are only going to increase.
We as judges are mindful of the Court’s
goals and yet we are aware that we must
be careful to provide information and
not legal advice. It is to that end that
Judge Blanche Fawell, as Chair of the
Pro Se Litigation Committee, is committed to closely working with the bar
association to provide information, not
legal advice, to pro se litigants.
Also located on 3 are the 2 juvenile courtrooms. Last year the number
of juveniles detained on DuPage cases
decreased slightly to an average of 17
per day. The number of juveniles on
home detention, however, increased to
approximately 500, nearly 200 more
than the year before.

The court reporters are also located on 3. I believe we have the best
court reporters in the State of Illinois.
We are the only circuit in Illinois where
proceedings in every courtroom are
taken by official court reporters in the
courtroom or via electronic recording.
We have 5 certified real-time reporters
and if you want daily copy, our reporters can provide that.
Moving to the 2nd floor…
Under the leadership of Judge Bonnie
Wheaton, lawyers in her courtroom
have begun using “Court Call” which
allows attorneys and pro se litigants to
appear by phone for routine status calls
and motions. To take advantage of this,
you need to set up an account with
Court Call. There is a representative in
the lobby or if you have questions you
can stop by the Chancery Division and
speak to one of the secretaries. They
would be happy to answer any questions you have. Judge Wheaton tells
me that the system is working well, saving the attorney’s time and the client’s
money.
Also, while I’m talking about the
2nd floor, I should tell you about the
numbers there. The civil filings were
down 6% for the year, down 30% over
the last 5 years.
Despite those numbers, our judges
remain busy. There is a judge on call
every minute of every day of the year.
Judges are available to review requests
for overhear orders, orders of protection, and complaints and warrants.
As of January 1, we are utilizing a new
statute which allows for the electronic
signing of search warrants. A number
of our judges are involved in committee work to improve the law, the legal
system and the administration of justice. DuPage judges serve on a number

of Supreme Court committees including: the Alternative Dispute Resolution
Coordinating Committee, the Civil
Justice Committee, the Juvenile
Justice Committee, the Criminal
Justice Committee, the Committee
on Professional Responsibility, the
Committee on Jury Instructions in
Criminal Cases, the Illinois Juvenile
Justice Leadership Council, the
Committee on Education and the
Special Supreme Court Committee on
Child Custody. Each of those committees involves a substantial commitment
for sub-committees, projects, study
and research. This is all in addition to
the judge’s primary duty which is to
promptly resolve disputes.
Beginning in June, Judge Robert
Anderson will be the president of the
Illinois Judges Association. Currently,
I am a member of the Committee
on Evidence, the E-Business Policy
Committee and I am a Commissioner
on the Supreme Court Commission
on Professionalism. In that role, let
me take a moment to applaud the
DuPage County Bar Association for its
commitment to mentoring. Supreme
Court Rule 795 provides that a lawyer
mentor or mentee can earn 6 credit
hours of professional responsibility for
completing the bar association’s yearlong mentoring program. The feedback received by the Commission has
been overwhelmingly positive as reported by both the mentors and mentees. If you are an experienced lawyer,
I strongly encourage you to join this
program. If you’re a new lawyer — you
need to do the same. It’s a great opportunity to hone your skills and to learn
CONTINUED ON PAGE 13
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Settle it in
your backyard.
ADR Systems now has facilities
in Kane and DuPage County
For more than 20 years, our clients have
trusted ADR Systems to resolve their
disputes with the best in mediation and
arbitration services.
ADR Systems now has facilities in Kane
and DuPage County, allowing you to settle
your dispute right here in your backyard.
Let us help resolve your next dispute.
Call us at 312.960.2260 or visit
www.adrsystems.com

Hon. F. Keith Brown, (Ret.)

STATE OF THE COURTHOUSE
CONTINUED FROM PAGE 11
how to do things the right way. A new
mentoring orientation starts February
27, 2015, and you can sign up online
at dcba.org.
We have 3 full-time Spanish
speaking interpreters who are officed
on the 2nd floor. The Administrative
Office of Illinois Courts developed a
statewide certification program. These
3 interpreters have passed everything
but the oral portion of the exam, which
will be offered next month. We expect
that they will soon be certified. One
of our goals is that our circuit provide
either a “certified” or “registered” interpreter in criminal and civil matters
when any individual is unable to understand and communicate effectively
in a court proceeding due to limited
English proficiency. One challenge to
this is, of course, the additional cost of
interpreters for civil proceedings. The
Supreme Court is well aware of this.
We are, however, taking a look at the
way we schedule cases and we will be
making adjustments to identify cases
where an interpreter is needed and to
better utilize our interpreters throughout the day.
Finally on 2, the Law Library went
through some cosmetic changes this
year. Looking ahead, we plan to expand Lexis and Westlaw training in the
coming year.
That brings us to the 1st floor….
There is a room on the first floor where
press conferences occur and where the
media gathers when an extended media
request is granted. In 2014 there were
only 2 requests for extended media
coverage. There have already been 2 requests this year. In total, since the pilot
program started in 2012, there have
been 22 requests, 20 in felony cases,
1 in misdemeanor and 1 in chancery

for an election case. Of the 22, 8 were
denied.
That brings us to the Clerk’s Office
and that’s where all of the action is.
For some time now DuPage has been
using e-filing and electronic court orders. Those things were the stepping
stones that allowed us to become the
first official e-record court in Illinois.
As of January 1, the Clerk’s electronic
record is the official record of the court
for many civil case types, e.g. adoption, law, small claims and chancery.
Those civil calls do not have electronic
orders yet so the procedure is this: the
attorney prepares a paper order which
is signed by the judge, that order is
imaged, and the order and computer
entries are now the official court record. The original paper order is not
placed in the paper court file and those
paper files will eventually be destroyed.
Where a judge may have written on the
file jacket in the past, and those entries
were part of the record, handwritten
entries on those files will be treated as
notes because those paper files are not
the official record.
Recently the 18th Circuit requested and received permission from
the Supreme Court to e-file in criminal
cases. That means we will be moving
soon to electronic records in criminal
cases. To accomplish the goal of an
electronic record requires the cooperation and partnership of the legal
community. You will see more computer technology available in the courtrooms. I have instructed the Clerk
to expand e-orders and e-signature
technologies beyond the Felony and
Misdemeanor Divisions. Right now
electronic orders for Juvenile Court are
being tested. Those should move into
production next week. Frequently used

Domestic Relations orders will be next,
followed by simple forms for the Law
and Chancery Divisions. I understand
that this isn’t a one size fits all. There are
unique challenges to using computer
orders in Law and Chancery, but we
will work closely with the Presiding
Judges to respond to their needs. In
the near future, lawyers who practice
in any division will be able to draft an
order in their office, save it, go to court
and modify it, if necessary, and send it
electronically to the judge for an electronic signature. This will require training and practice. I’m confident, however, that once you begin using it, you
will see the benefits that are currently
enjoyed by 4th floor practitioners.
Many lawyers use the new application for the electronic presentment
of motions. As the attorney of record,
you can go online, enter the case number, view dates for presentment, select
a date and a form is created with the
address of each person who will receive
notice. You sign the notice electronically, have the option to attach documents and hit “submit.” The notice has
just been filed. You save a trip to the
courthouse, a phone call to the judge’s
secretary, time and money. As the attorney of record you also have online access to your cases through DuPagecase.
org. You can view, schedule and print
copies of documents from your office.
Regarding Facilities, there are
2 things I’d like to mention. We are
currently exploring putting lockers
outside the building for use by the
public. Everyday people come to the
courthouse by train, bus, taxi, they
are dropped off by a friend, only to

CONTINUED ON PAGE 14
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Courtroom 3005 Dedicated to Full Time
Pro Se Domestic Relations Matters

C

hief Judge Creswell announced that as of March
2, 2015 Courtroom 3005
shall be designated as a full time Pro
Se courtroom for Domestic Relations
matters. Judge Elizabeth Sexton will
be presiding and will hear matters pertaining to families of married or previously married couples which include
divorce, custody, support, maintenance and other such issues.
Staff in the Courtroom will be
aided by the DuPage County Agreed
Support and Parenting Time Program
(ASAP), which provides services to
those needing to enroll in the program and receive child support services
through the State. ASAP allows families to address paternity, child support,

and parenting time in one visit to the
DuPage Family Center, avoiding several trips to the courthouse. ASAP
does not have income limits for those
seeking its services and is staffed by
the DuPage County State’s Attorney’s
Office, the DuPage County Family
Center, and the Illinois Department of
Healthcare and Family Services. Judge
Sexton has also said that any attorney
with time is welcome to drop in and
see if she or the litigants need assistance
drafting the Court’s Orders.
DuPage County State’s Attorney
Robert Berlin has voiced his office’s
support for the initiative: “The pairing of our groundbreaking Agreed
Support and Parenting Time initiative with the pro-se courtroom, gives

parents the opportunity to resolve
their differences without resorting to
potentially lengthy and costly litigation. Our program stresses the need
to keep the best interests of the children in mind in these matters. We are
dedicated to the speedy and amicable
resolution of support and parenting
time issues, often-times with agreements reached in a single afternoon.”
For more information call the DuPage
County State’s Attorney’s Office at
630-407-8005.
The Pro Se Help desk will continue to provide assistance to pro se
litigants as well. Volunteer attorneys
are always needed. Please contact
Olga at 630.407.8856 if you wish to
volunteer. □

STATE OF THE COURTHOUSE
CONTINUED FROM PAGE 13
realize when they get there that they
can’t bring their phone or some other
item of personal property into the
building. You can see people hiding
their belongings in the bushes or in
the parking garage on a daily basis.
They need a place to safeguard their
belongings. There are safety concerns
and other valid concerns related to this
project, but if they can do this in Cook
County — and they do — I am confident we can make it work in DuPage.
Secondly, I spoke to County
Board Chairman Dan Cronin. He
agrees that Wi-Fi in the courthouse
is long overdue. As an attorney, he
understands that while you are waiting in court you need access to your

14
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internet based case management
system. You’ll be able to examine
and share discovery, draft motions
and make good use of your time.
Chairman Cronin wanted to be here
today to make this announcement
but he had another obligation. He
asked me to tell you that he is “absolutely, positively committed to
bring Wi-Fi to the courthouse.”
I want to thank our Clerk, Chris
Kachiroubas, for his efforts in this
regard. Without his help, this project would not be possible. I also
want to publicly thank Chairman
Cronin for his support and commitment to move expeditiously to make
this happen.

This brings me to my last point.
On my second day as Chief Judge,
I met with the associate judges. I
asked each of them to give me at least
one good idea as to how to improve
the way we do things. Some judges
gave me pages of good ideas. In a
room this size, I know a lot of you
have good ideas as well. I’d like to
hear from you. Send me an email at
Kathryn.Creswell@dupageco.org and
include your name and phone number so I can call you if I have questions. We want to get better. We want
to become more efficient. If the bench
and bar work together I know we can
do that. I look forward to hearing
from you. Thank you. □

ARTICLES
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Ancient Roman Wisdom for Lawyers
BY CHRISTOPHER J. MAURER

T

he Roman Emperor and Stoic philosopher, Marcus
Aurelius did not have a high opinion of his fellow
man. This misanthropic attitude is evidenced by
the grim affirmation that Marcus routinely made to himself every morning: “Begin each day by telling yourself: Today
I shall be meeting with interference, ingratitude, insolence,
disloyalty, ill-will, and selfishness — all of them due to the offenders’ ignorance of what is good or evil.” At first glance, this
appears to be the advice of a sour-faced curmudgeon, but in
fact, it is excellent advice for not only emperors, but also for
attorneys and judges alike.
What our imperial friend was doing was steeling himself to the everyday trials and tribulations of dealing with
other people and to the reality that other people can be
difficult or nasty, not out of conscious malice, but because
they don’t know any better. We as attorneys must do the
same - accept the fact that we will encounter jerks every
day and that such encounters are part of the natural order
of things. By doing so, we won’t be incensed, or insulted or
thrown off our game.
As members of the DuPage County Bar Association,
we are at somewhat of an advantage in this regard. In my
experience, the DCBA fosters a level of camaraderie and
collegiality that is not found elsewhere in the Illinois legal

community. This is not to suggest that any of us are saints in
the jerk-department, or that our lawyers are less obnoxious
than, say those in Cook or Kane. All of us, at one time or
another have been guilty of one or more of the offenses described above by Emperor Marcus. All of us have let battles
with our colleagues get personal, and all of us have used less
than flattering terms to describe an opposing counsel or perhaps a litigant. However, the collegial connections we share
CONTINUED ON PAGE 17

Christopher J. Maurer is an attorney with the law firm of
Anderson & Associates, P.C., where he
has concentrated his practice in family
law for over a decade in DuPage, Cook,
Kane, Will and Kendall Counties.
Christopher is a member of the
DuPage County Bar Association. He
is a trained Guardian ad Litem and
certified Mediator for the 18th Judicial
Circuit, and serves as a member of the
DCBA Brief ’s editorial board. Christopher received his Juris
Doctorate from Loyola University School of Law in 1997
and his Bachelor of Science from the University of Illinois at
Urbana-Champaign, College of Communications in 1994.
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ANCIENT ROMAN WISDOM
CONTINUED FROM PAGE 15
as active members of the DuPage Bar allow us to more easily
brush these temporary squabbles aside, to dispel grudges before they even form, and to get on with the job of practicing
law and providing the best service we can to our clients.
Part of providing such good service consists of constantly reading about new ways to provide legal advantages
to our clients – and this issue of the Brief fits the bill: Mark
Trapp has provided us with an insightful article on a timely
topic: the disparate treatment of drivers under the influence

of medical marijuana versus those under the influence from
recreational consumption.
Read on! And lest you still think that Ancient Romans
like Marcus Aurelius have nothing to say to us in the modern
era, I leave you with a quote from the orator and statesman,
Marcus Tullius Cicero. Feel free to use it if your spouse is trying to drag you unwillingly onto a dance floor: “Nemo enim
fere saltat sobrius, nisi forte insanit,” (No one dances sober, unless he is insane.). □
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Medical Marijuana and the ‘Trace Law’:
Why Treat Cheech Worse Than Chong?

BY M AR K M. TR APP

T
T

he enactment of the Compassionate Use of Medical Cannabis Pilot Program Act
(“Cannabis Act”)1 has created two classes of drivers in Illinois – those who are legally
permitted to drive with cannabis in their system, and those who are not. The unequal
treatmenthesanctioned
under
the new
law goes so far
to apply
twoCannabis
different burdens
of proof Act
for
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tion is denied.”2
Background
Section (a)(6) of the Illinois DUI Act prohibits driving
with “any amount of a drug ... in the person’s breath, blood,
or urine[.]”3 Illinois courts have long interpreted this section,
known colloquially as the “trace law,”4 to forbid any level of
detectable marijuana in a driver’s body, regardless of whether
1
2
3
4

18

410 ILCS 130/1, et. seq.
People v. Reed, 125 Ill.App.3d 319, 325 (4th Dist. 1984). See also
People v. Bradley, 79 Ill.2d 410, 416 (1980), and People v. Mathey,
99 Ill.2d 292, 296 (1983).
625 ILCS § 5/11-501(a)(6).
See “Reformers: trace law unfairly punishes drug users who are not
DUI,” 102 Ill. Bar Journal 114 (Mar. 2014).
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evidence of impairment exists, “because there is no standard
that one can come up with by which, unlike alcohol in the
bloodstream, one can determine whether one is — driving
under the influence.”5
Thus, prior to passage of the Cannabis Act, according to
the Illinois Supreme Court the trace law “create[d] an absolute bar against driving a motor vehicle following the illegal
ingestion of any cannabis,” and this was “without regard to
physical impairment.”6 However, the Cannabis Act amended
the trace law such that the presumption of impairment
5
6

People v. Fate, 159 Ill.2d 267, 270 (1994).
Fate, 159 Ill.2d at 271.

applicable against all other drivers “does
not apply” to one holding a registry card
“unless that person is impaired by the use
of cannabis.”7 Accordingly, whether the
State bears the burden of proving actual
impairment now depends on the class of
the defendant.

Mark Trapp is
a partner in the
Chicago office of
Ep s t e i n Be c k e r
& Green, P.C.,
where he focuses his
practice on labor
and employment
law and litigation, representing
employers in a broad range of industries.
He has extensive experience in collective
bargaining, NLRB proceedings,
discrimination and wrongful discharge
litigation, and multiemployer pension
withdrawal liability matters

The Cannabis Act Treats Similarly
Situated Individuals Differently
To illustrate the different treatment
under the law, imagine two dope smokers, Chong and Cheech. Chong has a
valid registry card under the Cannabis
Act, Cheech does not. Both guys smoke
the same joint in the same parking lot,
and then get into separate vehicles to get some nachos and
pizza. As they pull out of the parking lot, an accident occurs
between the two vehicles, and both drivers subsequently test
positive for cannabis. Although both smoked the same cannabis in the same parking lot, were in the same accident, and
violated the same sentence of the same statute, Chong and
Cheech will be treated very differently. Indeed, Cheech will
be presumed guilty of DUI, while Chong will be presumed
not guilty of the same crime.8
This is despite the fact that the equal protection clause
“requires equality between groups of persons similarly situated,”9 and precludes the government from making classifications on the basis of criteria wholly unrelated to the statute’s purpose.10 A review of the necessary elements shows that
Cheech (and other disfavored drivers) could potentially raise
a strong equal protection challenge against his unequal treatment under the trace law.

7
8

9
10

625 ILCS § 5/11-501(a)(6)(emphasis added).
Moreover, because a simple misdemeanor DUI constitutes
“[t]he essential and underlying criminal act” of an aggravated
DUI where an accompanying physical injury “turns the offense
into a felony.” Martin, 955 N.E.2d at 1064, if Chong or another
person is injured in the accident, Cheech may be charged with a
felony. See also People v. Lavallier, 187 Ill.2d 464, 469 (1999)(“the
essential and underlying criminal act remains the same: driving
while under the influence”). In such a case, Cheech’s presumed
impairment would also apply to the felony, compounding
his unequal treatment and placing him (and other disfavored
drivers) in much greater jeopardy of losing liberty than favored
drivers, who face no such presumption. Martin, 955 N.E.2d at
1064 (“[W]hether proof of impairment is necessary to sustain
a conviction for aggravated DUI … depends upon whether
impairment is an element of the underlying misdemeanor
DUI.”).
People v. Mathey, 99 Ill.2d 292, 296 (1983).
People v. Shepard, 152 Ill.2d 489, 499 (1992).

I. Chong and Cheech Are
Similarly Situated
Within the context of the
Illinois Vehicle Code, Chong and
Cheech are similarly situated.
In fact, they are exactly (not just
similarly) situated: all drivers
charged with violating the trace
law have been charged with the
exact same offense, under the
exact same statute, and upon
conviction, are subject to the
exact same penalties.
Chong’ possession of a registry
card under the Cannabis Act does
not change the analysis; to the contrary, it further demonstrates Cheech’s unequal treatment
by the State. The fact that the State treats Cheech and other
disfavored drivers less favorably is the problem; the State cannot sidestep constitutionally guaranteed protections simply
by “legalizing” conduct for one class that remains illegal for
another.11 To the contrary, “a state may not, under the guise
of classification, arbitrarily discriminate against one and in
favor of another similarly situated.”12 While the State may
enact a strict liability statute such as the trace law, it must
apply and enforce it against all citizens equally, rather than
exempt certain favored groups from its harsh results.
In any event, the possession of a valid registry card allows Chong to use cannabis; it most decidedly does not allow
him to drive a motor vehicle after doing so.13 Accordingly,
any driver (whether authorized to use cannabis or not) who
drives with cannabis in his or her system is in violation of the
law. Thus, all drivers charged with violating the trace law are
similarly situated.

11

12
13

Id. (“the guarantee of equal protection prohibits the State from
according unequal treatment to persons placed by a statute into
different classes for reasons wholly unrelated to the purpose of
the legislation.”).
People v. McCabe, 49 Ill.2d 338, 341 (1971).
See 625 ILCS § 5/11-501(b)(“The fact that any person charged
with violating this Section is or has been legally entitled to
use … cannabis … shall not constitute a defense against any
charge of violating this Section.”). See also 410 ILCS § 130/30(a)
(5)(licensed users prohibited from “Operating, navigating, or
being in actual physical control of any motor vehicle … while
using or under the influence of cannabis in violation of Section[]
11-501 … of the Illinois Vehicle Code”); and 410 ILCS § 130/30(b)
(“Nothing in this act shall be construed to prevent the arrest
or prosecution of a registered qualifying patient for … driving
under the influence of cannabis where probable cause exists.”).
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II. Chong and Cheech Committed the Same Offense
It is likewise clear that favored and disfavored drivers with
any amount of cannabis in their system have committed “intrinsically the same quality of offense.”14 As stated by our state
Supreme Court, “A driver with [cannabis] in his body violates
section 11-501(a)(6) simply by driving.”15 Whether committed by Chong or Cheech, driving with “any amount” of
cannabis in one’s system is the exact same offense.16 However,
under the newly-amended trace law, Chong and other favored
drivers are free from the same draconian presumption applied
against Cheech (and other disfavored drivers).
III. The DUI Act Treats Similarly Situated Individuals
Unequally
Because Chong and Cheech are similarly situated, the
equal protection clause requires they be treated equally.17 But
now the trace law actually mandates the unequal treatment
of Cheech and other disfavored drivers. As noted above, prior
to passage of the Cannabis Act, the trace law was a “strict
liability” offense, applicable to all drivers equally.18 Now,
whether the trace law is a strict liability offense depends upon
the identity of the defendant: for Cheech, it is a strict liability
offense, but for Chong it is not, and the State must prove the
use of cannabis actually impaired his ability to drive.19
The trace law operates such that the presence of “any
amount” of cannabis in a disfavored driver’s “breath, blood
or urine” creates an irrebuttable presumption of impairment,
i.e., strict liability.20 However, for a favored driver like Chong
(i.e., one “in possession of a valid registry card issued under”
the Cannabis Act), the statute works the exact opposite
way — such a driver is presumed to be un-impaired, unless
and until the State proves actual impairment beyond a reasonable doubt.21 Thus, rather than prohibiting driving after
having ingested cannabis, the trace law as amended allows favored cannabis users to drive on the State’s roadways with active cannabis in their system; such individuals violate the law
only when their actual impairment can be proven beyond a
14
15
16
17
18
19

20
21

20

Reed, 125 Ill.App.3d at 325.
People v. Martin, 955 N.E.2d 1058, 1064-65 (2011).
625 ILCS § 5/11-501(a)(6).
McCabe, 49 Ill.2d at 341.
Martin, 955 N.E.2d at 1064.
625 ILCS § 5/11-501(a)(6). While beyond the scope of this article,
the amendment of the DUI Act may also have eradicated any
notion of “a legislative purpose to impose absolute liability for
the conduct prescribed.” 720 ILCS § 5/4-9. This could open the
door to an argument that the presumption of impairment may
no longer be applied. Id.
625 ILCS § 5/11-501(a)(6). See also Martin, 955 N.E.2d at 1064.
625 ILCS § 5/11-501(a)(6)(“this paragraph (6) does not apply”
against a favored driver “unless that person is impaired by the
use of cannabis.”)(emphasis added).
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reasonable doubt. Prohibiting for one conduct allowed for
another clearly constitutes unequal treatment.
The law’s unequal treatment of Chong and Cheech is
stark, and meaningful: it is not a stretch to assert that Cheech
has lost his presumption of innocence, while Chong retains
his. To further illustrate the disparate treatment, imagine
Cheech took a single puff of marijuana three weeks earlier,
and had no active components in his system when the accident occurred, while Chong was smoking marijuana all day
the day of the accident, had a lit joint in his mouth when the
cars collided, and his test showed high levels of active components in his system. Regardless of this huge disparity, and the
fact that Cheech might be able to scientifically prove he was
not impaired by cannabis at the time of the accident, Cheech
will still be presumed impaired, while Chong will not.
This is because, as applied to disfavored drivers, “impairment is not an element” of DUI under the trace law,
as “[s]uch violations are essentially driving while presumed
impaired.”22 In sharp contrast, when prosecuting a favored
driver, the State bears the burden of proving beyond a reasonable doubt the individual was actually “impaired by the
use of cannabis.”23 Even worse, because impairment is not
even an element on which the State bears the burden of proof
against a disfavored driver, the presumption of impairment is
conclusive.24 Thus, Cheech stands certain of conviction, even
in the face of unrefuted evidence that he was not impaired,
while Chong may not be convicted in the absence of proof
beyond a reasonable doubt of actual impairment.25
In short, the statute’s presumption applies only against
disfavored drivers, supplies the crucial element of their guilt,
is irrebuttable in both misdemeanor and felony situations,26
and requires they be treated in the exact opposite manner as
favored drivers. Whatever one thinks of the Cannabis Act,
such unequal treatment is intolerable in a society built on the
bedrock foundation of equal protection under the law.27

22

23
24

25
26
27

Martin, 955 N.E.2d at 1064, fn.1 (emphasis added). See also
People v. Rodriguez, 398 Ill.App.3d 436, 439 (1st Dist. 2009)
(noting section 501(a)(6) “properly created a per se offense
without any element of impairment”).
625 ILCS § 5/11-501(a)(6).
See People v. Fate, 159 Ill.2d 267, 271 (1994)(Section 5/11-501(a)
(6) “creates an absolute bar against driving a motor vehicle
following the illegal ingestion of any cannabis … without regard
to physical impairment.”)(emphasis added).
People v. Cervantes, 408 Ill.App.3d 906, 908 (2d Dist. 2011)(state
must prove every element of offense beyond a reasonable
doubt).
See note ix, above.
Skinner v. Oklahoma, 316 U.S. 535, 541 (1942)(“The guaranty
of equal protection of the laws is a pledge of the protection of
equal laws.”).

IV.	The State Has No Rational Basis to Treat Cheech
Unequally
Clearly, Cheech’s actual impairment is not affected by
whether he is legally entitled to smoke the marijuana alleged
to have caused any impairment. It is not clear how allowing
Chong to drive free of the presumed impairment applied
against Cheech furthers the purpose of the State’s prohibition against driving under the influence, which “is to protect the people who walk and drive on the public way.”28
Our Supreme Court has stated the DUI Act “was intended
to keep drug-impaired drivers off the road.”29 Obviously, allowing those most likely to use cannabis to drive does not
advance the statutory purpose “intended to keep drug-impaired drivers off the road.”
Moreover, common sense indicates the level of risk to
“the people who walk and drive on the public way” does not
depend on whether the impaired drivers around them were
legally entitled to smoke marijuana or not, just as the danger
inherent in drunk driving does not depend on whether the alcohol was legally consumed or not. Accordingly, the Cheechs
of our state have a ready-made argument that the classifications drawn by the trace law have no rational relationship to
the purpose of the statute, and are based on criteria wholly
28
29

People v. Avery, 277 Ill.App.3d 824, 830 (1st Dist. 1995).
Fate, 159 Ill.2d at 269.

unrelated to that purpose.30 Because of this, it is entirely arbitrary to classify Chong and Cheech differently.31
To be clear, under the new trace law, the State has not decided Chong can smoke marijuana and Cheech cannot – the
Cannabis Act accomplished that. Instead, it has determined
Chong may drive with cannabis in his system and retain his
presumption of innocence while Cheech may not. While the
State is entitled to create “an absolute bar against driving a
motor vehicle … without regard to physical impairment;”32
it most certainly cannot create and apply two unequal standards for what is inarguably the same offense.
To illustrate, consider that Illinois maintains a prohibition against driving with a blood alcohol concentration of
.08 or greater.33 The Supreme Court has upheld this prohibition on the basis that the legislature rationally determined
30

31
32
33

See Shepard, 152 Ill.2d at 499; and McCabe, 49 Ill.2d at 341. In a
more recent decision, the Third District Appellate Court denied
equal protection and due process challenges brought against
the DUI Act, finding it “treats all individuals who ingest illegal
substances the same[.]” People v. Rennie, 2014 IL App. (3d)
130014, P.22 (May 23, 2014). However, under the arguments
advanced here, it is clear that all individuals charged with
violating the trace law are not treated the same.
See McCabe, 49 Ill.2d at 341 (“it is required that there be a
reasonable b asis for distinguishing the class to which the law is
applicable from the class to which it is not.”).
Fate, 159 Ill.2d at 271.
625 ILCS § 5/11-501(a)(1).
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that level of alcohol constitutes impairment all by itself.34
Now imagine if the State distributed “Compassionate Use of
Alcohol” licenses, carving out an exception to the strict liability alcohol statute exempting holders of such licenses from
the presumption of impairment applicable against everyone
else at an alcohol concentration higher than .08. The equal
protection violation would be obvious, as it seems to be here.
Simply stated, the State can apply a standard that presumes impairment, or it can apply a standard under which
the State must prove actual impairment. But it cannot apply
two different standards of proof to the same statutory violation, according to the identity of the person charged. Because
it has done so, the resulting inequality violates the equal protection clause.
V.	The Subsequent Amendment has Entirely
Undermined Fate and Martin
At the very least, the amendment of the trace law by the
Cannabis Act has undermined the continued application of
the case law upholding the pre-Cannabis Act trace law. The
Illinois Supreme Court’s decision in Fate was premised on
34

See People v. Ziltz, 98 Ill.2d 38, 43 (1983).

the supposed necessity of a blanket prohibition against any
level of drug in the blood or urine because the legislature
had assumed there was no standard to apply to determine a
cannabis user’s level of impairment.35 The Martin decision
followed Fate’s reasoning, and stated clearly the principle on
which it rests: “while it is possible to determine scientifically
the amount of alcohol that renders a driver impaired, it is not
possible to do the same for drugs.”36
Clearly, both Fate and Martin rested on the notion that it
was impossible to determine actual impairment from drugs.
Accordingly, only because it accepted the notion that no standard under which impairment could be determined was possible, the Court in each case also accepted the State’s blanket
standard of presumed impairment. However, the legislature
of Illinois has now determined that actual impairment from
the use of cannabis can be ascertained, at least for so-called
“medical marijuana” users, and that a prosecutor is now required to show such a user is actually impaired by his use of
35

36

Fate, 159 Ill.2d at 270 (“flat prohibition ... was considered
necessary because there is no standard that one can come
up with by which, unlike alcohol in the bloodstream, one can
determine whether one is - driving under the influence.”).
Martin, 955 N.E.2d at 1064.
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cannabis.37 Thus, unless we are to believe the legislature has
commanded the impossible (that is, determining actual impairment from cannabis) the assumption on which Fate and
Martin were decided is no longer applicable. Accordingly,
Fate and Martin may no longer be controlling, at least with
respect to cannabis users.38
Conclusion
Whatever one thinks of so-called “medical marijuana,”
the fact that some cannabis users are now presumed guilty
while others retain their presumption of innocence is indicative of a fundamental inequality under Illinois law. There
37
38

625 ILCS § 5/11-501(a)(6).
A further challenge could also be brought under the due
process clause. See Carella v. California, 491 U.S. 263 (1989)(“The
Due Process Clause of the Fourteenth Amendment denies
States the power to deprive the accused of liberty unless the
prosecution proves beyond a reasonable doubt every element
of the charged offense,” and “relieving States of this burden
violate a defendant’s due process rights” and “subvert[s] the
presumption of innocence accorded to accused persons”).
The continued application of the presumption of impairment
against disfavored drivers relieves the State of its burden of
proof of the crucial element in a DUI – impairment – that it must
prove beyond a reasonable doubt against favored drivers. This
arguably violates the due process clause. Id.

Same day
service
available

is simply no rational basis for the distinction, and no citizen
should be subject to such unfair and unequal treatment by
the government. If the State wishes to keep its roadways free
of those who have ingested cannabis, it may certainly do so.
But whatever standard it applies to achieve this goal must be
applied fairly and equally to all citizens.39 As noted by the
U.S. Supreme Court, “The equal protection clause would
indeed be a formula of empty words if such conspicuously
artificial lines could be drawn.”40 Or, as Cheech might say:
“Dude, that’s so wrong. You got a light man?” □
39

40

One of the primary problems with the trace law is the essentially
unfettered discretion it affords prosecutors. Because of the
presumption of impairment, a positive test puts a citizen entirely
at the mercy of the state’s attorney, who may cut favorable
deals for some, but not for others. The equal protection clause
should at minimum protect citizens from the exercise of wholly
arbitrary power wielded by agents of the state.
Skinner v. Oklahoma, 316 U.S. 535, 542 (1942).

Professionals in the

Service of Process
Over 60 years of combined
law enforcement experience

★ CONSULTING
★ EVENT SECURITY
★ TRAFFIC CONTROL
★ BODYGUARD PROTECTION
★ ARMED SECURITY
★ BACKGROUND CHECKS
★ INVESTIGATIONS
★ LICENSED & INSURED

1042 Maple Ave, Suite 212
Lisle, IL 60532

(630) 493-1553
License # 117.001611

www.GoldStarSecuritySI.com

Kevin Groce
President

Dominic Scalzetti
Vice President

A P R I L 2 015

23

FEATURES

ILLINOIS LAW UPDATE:
NEW DECISIONS IN
CIVIL PR ACTICE AND FAMILY LAW
DCBA UPDATE

30

LEGAL AID UPDATE
ISBA UPDATE

26

32

34
A P R I L 2 015

25

ILLINOIS LAW UPDATE

New Decisions in Civil
Practice and Family Law
EDITED BY MICH A EL R. SITR ICK

CIVIL PRACTICE
A claim against a city government alleging a violation of the
Contracts Clause of the United
States Constitution will fail upon the
claimant’s failure to plead that the
city government took any legislative
action to impair the claimant’s contractual rights.
Underwood v. City of Chicago, No.
13-3790, ---F.3d ----, 2015 WL
780532 (7th Cir. Feb. 25, 2015)
By Michael R. Sitrick1
In Underwood v. City of Chicago, a
group of retirees brought suit against
the City of Chicago upon being notified that they would have to start
paying or pay more for medical coverage which had previously been free or
subsidized to them through pension
benefits provided by funds for police,
fire and other job classifications. The
city ordinance allowing for the benefits expired in 2013 pursuant to a sunset clause. Plaintiffs argued that any
reduction of their health care benefits
or required increase in their contributions toward it violated the Pensions
Clause of the Illinois Constitution.
They furthered alleged that the City’s
policy violated the Contracts Clause
of the United States Constitution.
The City removed the case to federal
1
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court and the district court dismissed
it on the pleadings finding that
the Pensions Clause did not apply
to health care and that Plaintiffs’
Contract Clause Claim failed on its
merits. Plaintiffs appealed. Notably,
while the case was on appeal, the
Illinois Supreme Court held that the
Pensions Clause does apply to health
benefits in Kanerva v. Weems, 2014
IL 115811 (July 3, 2014). Plaintiffs
and Defendants subsequently filed
briefs asking the Court to decide the
merits of Plaintiffs’ claim—namely
that “any participant in a pension plan
who receives health care benefits—
even if from another source, such as
the City of Chicago—is entitled to
keep them no matter what terms the
payor attached.”
The Court vacated the district
court’s dismissal of Plaintiffs’ state
court claims alleging a violation of the
Pensions Clause and remanded them
back to the district court with directions to remand them back to state
court for resolution noting its reluctance to resolve a novel issue of state
constitutional law. With regard to
Plaintiffs’ claim under the Contracts
Clause, the Court rejected it and held
that the Contracts Clause does not create a right to have all contract claims
enforced in federal court but rather
provides that “states may not enact

any law impairing the obligations of
contracts—that is, taking away entitlements that predated the change.” Here,
the Court found that Plaintiffs failed
to identify any legislative action by the
City that impaired their contractual
rights. Moreover, Plaintiffs did not
contend that the City had adopted legislation overriding or otherwise blocking the enforcement of contracts about
health benefits.
A minor’s compliance with a police officer’s statement that he had to
search her family home does not constitute consent for a warrantless search
under the Fourth Amendment.

Michael R. Sitrick is director
of development for the DuPage
Foundation in Wheaton, Illinois.
He received his B.S. in Business
Management and a minor in Music
from Millikin University in Decatur,
Illinois, where he graduated magna
cum laude. He received his J.D. from
Loyola University Chicago School of
Law, where he also earned a certificate
in Trial Advocacy, received two CALI
Awards, was recognized on the Dean’s
List multiple semesters, and was
president of Loyola’s chapter of the
International Legal Fraternity of Phi
Delta Phi.

Vinson v. Vermilion County, Illinois,
No. 12-3790, --- F.3d ----, 2015
WL34673 (7th Cir. Jan. 27, 2015)
By Michael R. Sitrick2
In Vinson, Plaintiffs, a family,
filed suit against several law enforcement officers and two local governments alleging Fourth Amendment
violations for conducting an illegal
search of their home and its attached
garage. Specifically, Plaintiffs alleged
that three plainclothes officers from
the County Sheriff’s Department,
who were looking for a trailer and
stolen lawnmowers, pulled into the
driveway of Plaintiffs’ home while
only their 14-year-old daughter
and her younger brother were there.
Alarmed by the men’s appearance,
the daughter called her mother who
was at work. While on the phone, the
daughter saw one of the officers peer
into the home through a window. He
allegedly informed the daughter that
he was a police officer and that “he
had to conduct a search of the house.”
The daughter complied with the officer’s statement and went upstairs
where she watched the officers from
out the window as they searched the
home’s garage and curtilage. The officers found nothing and eventually
left. The Defendants moved to dismiss Plaintiffs’ complaint for failure
to state a claim under Fed. R. Civ. P.
12(b)(6) and alternatively argued that
Plaintiffs’ claims were barred under
the statute of limitations. The district
court found much of Plaintiff’s complaint vague and also concluded that
the Plaintiff daughter had consented
to the officers’ search based on the allegation that “after an officer told [the
daughter] that he had to search the
house, she ‘complied with the officer’s
statement.’” Upon finding that “comply” means to “conform, submit or

adapt as requested,” the district court
held that the allegation of consent required dismissal.
On appeal, the Seventh Circuit reversed the district court’s ruling finding
that Plaintiffs’ had not pleaded that the
daughter had consented to the search
by averring that she had complied
with the officer’s statement. Rather, the
Court found that the officer telling the
daughter that he “had to” search the
house was a statement describing what
he was about to do and not a request for
consent. Accordingly, the Court found
that the pleading gave no indication
of the existence of express or implied
consent by the Plaintiffs’ daughter.
Moreover, the Court further noted its
doubt that the daughter had sufficient
actual or apparent authority to allow a
search of her parents’ home given her
age. The Court, therefore, reversed
the dismissal of Plaintiffs’ Fourth
Amendment claims and remanded the
case back to the district court.

2
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FAMILY LAW
The modification of a custody agreement to award residential parent
status to a father is warranted where
he can show that the mother’s health
and behavior constitute the occurrence of a change in circumstances
which could lead to future harm of
the child or otherwise adversely affect his welfare.
In re Marriage of Rogers, 2015 IL
App (4th) 140765, 2015 WL 307752
(Jan. 26, 2015)
By Jennifer E. Byrne, Katie C.
Galanes, Danya A. Grunyk, Victoria
C. Kelly, Hillary A. Sefton, and Leah
D. Setzen3
In In re Marriage of Rogers, the
wife appealed the trial court’s decision
modifying custody from her being
designated the residential parent of
Grunyk & Associates, P.C., Naperville, IL

her minor child to the husband being
designated as such. Originally, the
trial court did not grant the modification, finding that “changed conditions alone do not warrant modification in a child custody judgment
without finding that such changes
affect the welfare of the children.”
The trial court expressed great concern with its decision. The husband
filed a motion to reconsider, and the
trial court recognized that it placed
too high a burden on the husband to
show that the wife’s actions adversely
affected the minor child.
On appeal, the Court found that
the evidence was clear that the wife
had had multiple psychotic episodes.
Although the wife claimed that those
events were the result of medication she was taking, the wife did not
stop taking the medication, and did
not seek further medical attention.
Further, it was by pure luck that the
child was not harmed. The Court also
found that the wife was not a credible
witness. Accordingly, the Court found
that these changes clearly affected the
child’s welfare insofar as they increased
the risk of something bad happening
to him. The statute allows the Court to
modify custody upon a showing that a
change in circumstances has occurred
which could lead to future harm or
otherwise adversely affect the child’s
welfare. Therefore, the decision of the
lower court was affirmed.
Removal of a child out of state can be
warranted where the circumstances
appear to be genuinely more favorable for the mother and child without negatively affecting the child’s
relationship with the other parent.
In re Marriage of Tedrick, 2015 IL
App (4th) 140773, 2015 WL 377050
(Jan. 29, 2015)
By Jennifer E. Byrne, Katie C.
Galanes, Danya A. Grunyk, Victoria
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increased time spent between her and
the child, and increased support of the
mother’s immediate family. Further,
the mother had made a considerable
effort to facilitate continued contact
between the child and his father. The
Court held that concerns related to the
child traveling alone via airplane were
not a sufficient reason to deny removal,
based upon the fact that the child was
accompanied by both parents to the
departure and arrival gates, was in the
care and custody of flight attendants
during the flight, had traveled alone at
least two times by the time of the hearing before the trial court, and the child
had not expressed concerns about traveling alone. The Court also found that
the father had not diligently exercised
his visitation rights as he had not opted
to use two weeks of summer time with

C. Kelly, Hillary A. Sefton, and Leah
D. Setzen4
In In re Marriage of Tedrick, a
mother filed a petition to permanently
remove her son out of state to South
Carolina so that she could take a new
job that was more desirable and secure.
The trial court denied the petition
after an evidentiary hearing in which it
found that the removal was against the
child’s best interest.
On appeal, the Court reversed
and remanded finding that the trial
court’s decision was against the manifest weight of the evidence. Specifically,
the Court found that the motivation
for the removal was not dubious and
instead resulted in a better job for the
mother, positively impacted her health,
4

Grunyk & Associates, P.C., Naperville, IL

the child in 2013 and in 2014, and he
sent the child to the mother’s daycare
from Monday through Friday during
both weeks. Lastly, the Court found
that adjusting the parenting schedule
to make the father’s visitation less frequent but for longer periods of time,
particularly in the summer, would not
negatively affect his relationship with
the child. □

If you wish to submit a
contribution for inclusion
in a future edition of the
Illinois Law Update, please e-mail
Michael R. Sitrick,
Illinois Law Update editor, at
sitrick.m@gmail.com.
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Leap into DCBA
Leadership
BY LESLIE MONAH A N

A sense of humor... is needed armor.
Joy in one’s heart and some laughter on
one’s lips is a sign that the person down
deep has a pretty good grasp of life.
-Hugh Sidey, Journalist

Y

ay! It’s April. Over on the
other side of the magazine,
The Grief contributors have
put together some witty and insightful commentary about our legal community. I’m guessing most of you will
spend your allotted DCBA Brief reading time on that side. I’d love to do a
study where we drop the April issue
on the desks of 100 members and see
which side they flip through first. My
hypothesis is that the vast majority of
members will go to The Grief before
The Brief. Everyone loves a humorous
break in their day. A bit of laughter
can be renewing for the mind and recharging for the soul.
As a child I was blessed with a
grandfather who taught me all the classic jokes — got your nose, made you
look, pull my finger, etc. Family gatherings were not boring — there were joke

gifts, gags (like the time my uncle put a
remote farting noise machine under the
chair of my sister’s new boyfriend) and
the focus was on fun. Also imparted was
the ability to laugh at ourselves. If you
fell down, best to hop up and laugh it
off. There is very little that embarrasses
me after a childhood like that and it
gave me the ability to roll with the
punches and find the joy in life. Now
that I am a parent, it is my responsibility
to teach my children these same things.
My husband and I are trying to
focus more on experiences with our
children than things — a difficult concept for a seven and five year old today.
A recent vacation allowed us to play in
the surf of the Gulf of Mexico and ride
rollercoasters at Magic Kingdom and
Legoland. Lots of joy and laughter to
be had. The seven year old loves finding
new jokes (his current favorite: What
do you call a male cow that likes to sleep
a lot? A bull dozer.), I’m passing on all
of Grandpa’s jokes and trying to explain
sarcasm. A harder task is teaching my
sensitive son that when you fall down
there is no point in getting upset, find a

way to laugh at the moment and it will
be easier to move on.
I do enjoy the various ways that
our community finds ways to incorporate humor into our days. Judges’ Nite
was a roaring success with a new format
and feel. Hopefully, a few judges and
attorneys were able to laugh at themselves a bit. The other side of this issue
also has a new format and a new articles
editor at the helm. I’m sure it is chock
full of funny and more opportunities
for judges and attorneys to laugh at
themselves. I hope that the humor the
DCBA offers is helping you to roll with
the punches of being an attorney and
providing you a moment for renewal
and recharging. Laugh on. □
Leslie Monahan is the Executive
Director of the DuPage County Bar
Association and the DuPage County
Bar Foundation. A graduate of North
Central College, she previously worked
with the Promotional Products
Association of Chicago, American
Fence Association and Coin Laundry
Association.

The DCBA Brief is the Journal of the DuPage County Bar Association (“DCBA”). Unless otherwise stated, all content herein is the property
of the DCBA and may not be reprinted in whole or in part without the express permission of the DCBA. ©2015 DCBA. Opinions and
positions expressed in articles appearing in the DCBA Brief are those of the authors and not necessarily those of the DCBA or any of its
members. Neither the authors nor the publisher are rendering legal or other professional advice and this publication is not a substitute
for the advice of an attorney. Publication Guidelines: All submitted materials are subject to acceptance and editing by the Editorial Board
of the DCBA Brief. Material submitted to the DCBA Brief for possible publication must conform with the DCBA Brief’s Writers Guidelines
which are available at dcbabrief.org. Advertising and Promotions: All advertising is subject to approval. Approval and acceptance of an
advertisement does not constitute an endorsement or representation of any kind by the DCBA or any of its members. Contact information:
All Articles, comments, criticisms and suggestions should be directed to the editors at email@dcbabrief.org.
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2014 Annual Report
BY BR ENDA CA R ROLL

T

he DuPage Bar Legal Aid
Service would like to recognize
the members of the DuPage
County Bar Association who continually volunteer their legal services. To
the following attorneys, we extend our
heart-felt thanks and appreciation for
their hard work and dedication to our
program:

Attorneys who accepted Legal Aid
assignments in 2014 include:
January — Michael J. Calabrese,
Illini Legal Services (2), Walter R.
Jackowiec III, Daniel J. Kollias, Joseph
F. Mirabella, Thomas V. O’Connor,
Dennis R. Torii; February —
Katherine Haskins Becker, Michael
Drabant, Joseph F. Emmerth IV;
Judith M. Bolles-Jenz; Rebecca A.
Laho, William C. North, Chantelle
A. Porter, Vincent Ruggiero, Anthony
Vechiola, Kristina J. Wayne, Timothy
P. Whelan, Zachary C. Wilson;
March — Margaret A. Bennett, Debra
J. Braselton, Lawrence J. Czepiel,
Illini Legal Services, Nicole M. Bono
Kersten, Richard L. Lucas, Zachary
A. Martel, Sean McCumber, William
C. North; April — David J. Boersma,
Barbara Corrigan, Anique Drouin,
Terrence J. Goggin, Illini Legal
Services (3), Michael T. Navigato,
James Reichardt, Sherby Dianne
Scurto, Larry L. Thompson, Hilary
Wild; May — John L. Fay, Illini Legal
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Services (2), David H. Keay, Thomas
G. Kenny, David A. King, Rebecca
A. Laho, Richard L. Lucas, Daniel J.
Moriarty, John C. North, Elizabeth A.
Pope, Janet Wagner; June — Stephen
K. Bell, Karren Brower, Brian A.
Grady, Danya Grunyk, Illini Legal
Service (3), Laura U. Kern, Adrian
Laurean, Wendy M. Musielak, Jesus
Negron, Brian Nigohosian, Joseph A.
Olszowka, Deanna Rosinski, Justin J.
Tedrowe, David R. Watschke; July —
Angela M. Aliota, William J. Arendt,
Mark E. Becker, Judith M. BollesJenz, Anthony J. Conniff, Terrence
R. Goggin, Kathryn L. Harry, Lyle
B. Haskin, Illini Legal Services (3),
Jean Marie Lasics-Wessels, Bernard A.
Schlosser, Leah D. Setzen; August —
Connie R. Gessner, Judith Glaser, Terra
Costa Howard, Illini Legal Services (3),
Judith Bolles-Jenz, Keith E. Roberts Jr.,
Joseph L. Solon Jr., Natalie M. Stec,
Win Wehrli; September — Carlo
D’Agostino, Kathleen Kenny, Dennise
L. McCann, Stephen McDaniel, Amy
Riley, Mark Stauber, Ericka Walsh;
October — Michael A. Benedetto,
Erin N. Birt, Dion U. Davi, Connie
R. Gessner, Illini Legal Services (2),
Paul Marzano, Margaret O’Connell,
Shannon Quinn, Elizabeth Reed,
Sara Riechert, Mark T. Wakenight,
Mark A. Wirtz; November — Pamela
Anderson, William J. Arendt, Ronald
J. Broida, Kurt A. Carlson, Illini

Legal Services, Timothy B. Newitt,
James Reichardt, Brian Ruxton;
December — Robert D. Boyd,
Timothy M. Daw, Illini Legal Services
and John C. North.
Attorneys who closed Legal Aid
assignments in 2014 include:
January — Deborah A. Carder,
Terrence R. Goggin, Ashley Haws, Illini
Legal Services, Michael V. LoCicero,
Paul Marzano, Mary E. McSwain,
Charles P. Pavesich, Michael J. Wolf;
February — David R. Haskins,
Walter T. Kosch, Michael J. Morrisroe,
Trudy Smith; March — Ronald J.
Broida, Jennifer Byrne, Dennis A.
Harrison, Mary E. McSwain, Ebony
B. Thompson; April — Karren
Brower, Michael R. DiBenedetto,
Kathleen J. Hittle, Daniel J. Kollias,
J. Richard Kulerski, Thomas M.
Newman, Thomas V. O’Connor,
John J. Pcolinski, Vincent Ruggiero,
Alonzo H. Zahour: May — Pamela W.
Anderson, Robert C. Beck, Elizabeth
Berrones, Lawrence J. Czepiel, Patricia
A. Fox, Judith Glaser, Richard D. Klein,
James Reichardt; June — Jacqueline
M. Aldrich, William J. Arendt,
Stephen K. Bell, Michael A. Benedetto,
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Regulating Limited License
Legal Technicians
BY JAMES F. MCCLUSKEY

R

ecently, the Illinois State Bar
Association, led by President
Felice, attended the ABA
convention in Houston, Texas.
Discussed at the ABA convention was
the Limited License Legal Technician
Board. The purpose of the limited
practice rule for limited license legal
technicians grew out of the Civil Legal
Needs Study in 2003 commissioned
by the Supreme Court which established that legal needs of the consuming public are not currently being met.
The State of Washington will be the
first justice system in the nation to
admit another level of practitioner –
the Limited License Legal Technician
(LLLT). The LLLT allows for a non-attorney with certain levels of education,
training and certification to provide
technical help on simple legal matters
such as selecting and completing court
forms, informing clients of procedures
and timelines, explaining pleadings
and identifying additional documents that may be needed in the court
proceeding.
The LLLT was created because
of the growing number of people
unable to afford professional legal
help. This is most true in the family
law arena where courts in the 1970’s
began reporting a large increase in
family cases involving at least one
party not represented by an attorney.
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This led to increasing numbers of
non-attorneys offering help with legal
documents and created a problem that
challenged the State bar associations
regarding the unauthorized practice
of law. The 2003 Civil Legal Needs
Study released by the Washington
Supreme Court task force on Civil
Legal Justice found 85% of the
State’s low-income population had
serious civil legal problems involving
basic needs such as housing, employment and family stability, but only
15% were receiving any kind of legal
assistance.
The following factors led
to the LLLT Rule in the State of
Washington:
1.	Growth in the number of pro
se litigants.
2.	Significant increases in the
cost of law school education
which resulted in growing barriers for many interested in the
legal profession. The average
cost of public law school has
nearly tripled since 2001 and
2013 law school enrollment
was at its lowest level since
1977.
3.	The proliferation of people or
businesses engaged in unauthorized practice of law exploits the public and puts the
legal profession in disrepute.

In order to qualify as a Limited
License Legal Technician, the
State of Washington has instituted
a number of educational and licensing requirements. In addition,
the LLLT must have significant
experience supervised by a licensed attorney, pay an annual fee
and show financial proof of ability
to respond to damages resulting
from his or her acts or omissions
in the performance of services.
The LLLT may not perform services outside defined practice area
for which the LLLT is licensed
and has continuing education requirements to maintain a license in
Washington.
As many of you are probably aware, the number of pro se
litigants in Illinois continues to
rise. Many of the counties in the
Chicagoland area have instituted
programs to assist those unable
or unwilling to bear the cost of an
attorney including: pro se court
days, night court, creating new
court forms, websites and video
tutorials. The challenges faced in
Washington are those same challenges attorneys and litigants
face in Illinois. If the program
in Washington is successful, we
should be on the lookout for similar licensing here. □

LEGAL AID UPDATE
CONTINUED FROM PAGE 32

Jennifer S. Burdette, Todd M.
Cowden, Ronald Da Rosa, Frank J.
DeSalvo, Richard D. Felice, Eduardo
Gil, E. Barry Greenberg, Kathryn
L. Harry, Margaret M. O’Connell,
John J. Piccione, Chantelle Porter,
Deanna C. Rosinski, Elizabeth A.
Simons, Frank A. Scafuri, Thomas F.
Sullivan, Dennis R. Torii, Kathleen
Vaught, Daniel Walker, David

Watschke, Frances J. White, Roy
Winn, Marc Wolf; July — Margaret
A. Bennett, Karren Brower, Kurt
C. Hurtgen, Michael H. Kenny,
Deborah A. McCoy, Robin R.
Miller, Kristina J. Wayne, Frances J.
White, Robert J. Zotti; August —
William J. Arendt, Jesse V. Barrientes,
Debra J. Braselton, Jamie L. Ryan;
September — Amy Riley, Bernard

A. Schlosser, Sherby Dianne Scurto;
October — Judith M. Bolles-Jenz,
Barbara A. Corrigan, Mark Farrow,
Brian Nigohosian, Hilary A. Sefton,
Frank L. Sprude; November —
James Reichardt, Angel M. Traub (2);
December — Judith Glaser, Connie
Gessner, Kathryn L. Harry, Joseph
Mirabella, Chantelle A. Porter, Janet
Wagner and Win Wehrli. □

CLASSIFIEDS
ATTORNEY
Established, busy West Suburban Personal
Injury and Workers’ Compensation law
firm (Plaintiff) seeks experienced attorney
to join its thriving practice.
Minimum two years’ experience required.
Spanish speaking a plus. Attractive salary
and benefits package. Email resumes in
confidence to mdalaskey@woodrufflawyers.com
ASSOCIATE ATTORNEY
Established DuPage County Firm seeks
energetic attorney to fill associate position. Experience in the practice areas of
family and/or criminal-traffic and/or civil
and/or real estate, required. Applicant
must be motivated and possess exceptional communication and organizational
skills, with the objective of becoming
proficient in the general practice of law.
Position will provide the right applicant
with the opportunity to become part of
an expanding practice with financial incentives on top of competitive base salary
(+$50,000 commensurate upon experience). Abilities in legal research, writing
and mastery of current related software,
a definite plus. Please send resume and
personal references to attywinthers@
msn.com.

36

DCBA BRIEF

ASSOCIATE ATTORNEY
Geneva law firm concentrating in family law within Kane and neighboring
Counties seeks Associate Attorney with
minimum 3 years of family law experience. Fabulous work environment! Salary
commensurate with experience. Please
send resume and personal references to
attorney@genevafamilylaw.com.

RECEPTIONIST/PART TIME
Small Wheaton law firm is looking for
a friendly, energetic and trustworthy individual. Job duties include: answering
phone; opening files; customer contact
and computer entry. Please contact
Jennifer Webber at (630) 933-9220
or email your resume to jwebber@
beckhoulihan.com

ASSOCIATE ATTORNEY
The leading western suburban Chicago
law firm has an immediate need for an
associate with five or more years of experience to join its Estate Planning Group.
The ideal candidate must have experience
working on sophisticated estate planning and estate administration as well
as providing general business advice, excellent drafting skills, strong financial or
accounting background, a deadline oriented attitude, and a desire to have significant client and referral source interaction.
Please send current resume along with
references to mschullo@ huckbouma.
com.

LEGAL ASSISTANT/LEGAL
SECRETARY
Downers Grove law firm seeks full-time
paralegal/legal assistant/legal secretary.
Must be reliable, organized and detail-oriented. Must have excellent computer
skills, and be proficient in Microsoft
Word. Law firm or business experience
preferred. Firm areas of concentration
include commercial litigation, corporate
transactions, estate planning and real estate. Please send cover letter, resume,
and salary requirements to KevinL@
KLLAWFIRM.com
NAPERVILLE PROFESSIONAL
BUILDING
2,500 to 6,000 sf of build to suit space at
1250 N. Mill St. Naperville. 10 minutes
to courthouse. Call D. J. Oppermann at
630-665-0090 or email djoppermann@
comcast.net.

WHERE TO BE IN APRIL

Law Day Luncheon Is April 29th—
Celebrating the Magna Carta

L

aw Day U.S.A. was established
in 1958 by presidential proclamation and reaffirmed by joint
resolution of Congress in 1961. Law
Day is celebrated on May 1st of every
year as a “special day of celebration
by the American people in appreciation of their liberties and to provide
an occasion for re-dedication of the
ideals of equity and justice under the
laws.” This year’s theme is Magna
Carta: Symbol of Freedom Under the
Law 2015 marks the eight hundredth
anniversary of the signing of this
document.
Illinois Supreme Court Justice
Anne M. Burke will be our guest
speaker. Prior to her tenure on the

Supreme Court, Justice Burke served
as a judge on the Court of Claims,
special counsel to the Governor for

Child Welfare Services, and as a justice on the Appellate Court, First
District.
In addition to Justice Burke’s address, the recipient of this year’s Liberty
Bell award will be announced, as well
as the recipients of Legal Aid Pro Bono
awards.
The Law Day luncheon is scheduled for April 29th from 11:30 to
1:00. The event will again be held at Le
Jardin restaurant located at Cantigny.
The price for a ticket is $30.
In addition, DCBA will host mock
trials on May 1 and participate in Ask
a Lawyer Day and Lawyer Outreach
programs. All great ways to participate
and celebrate. □

Benefit Highlight

Free Happy Hours!

Our free monthly happy hours are a great place for networking
with fellow attorneys and judges, and meeting colleagues
outside of the court room!
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