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FROM THE EDITOR

To Santa Claus or Not to
Santa Claus
BY R A LEIGH D. K A LBFLEISCH

S

anta Claus, the Tooth Fairy,
the Easter Bunny, the Great
Pumpkin. To believe or not
to believe. To hide eggs and dollars
for lost teeth or wait in the pumpkin
patch for the Great Pumpkin to rise
up and deliver candy to the most sincere of pumpkin growers. Christmas
and Santa Clause are the trickiest of
all. As my son gets older, the subterfuge of half-eaten cookies, partially
gnawed carrots on the lawn left by
hungry reindeer, crazy wrapping
paper to distinguish gifts left by Santa
gets more difficult every year. The
idea of a man who flies around the
world in one night, delivering gifts
to every child, in a vehicle pulled by
flying reindeer, that essentially breaks
and enters people’s homes through
their chimneys (or windows if no
chimney is around), is highly improbable, to say the least. Yet many of us
perpetuate that belief and go to great
lengths to ensure it lives on in our
homes and our children.
The Santa Claus myth is a
long-standing and powerful tradition
for many families. The legend of Santa
Claus can be traced back hundreds of
years to a monk named St. Nicholas.
It is believed that Nicholas was born
sometime around 280 A.D. in Patara,
near Myra in modern-day Turkey.
The name Santa Claus evolved from
Nick’s Dutch nickname, Sinter Klaas,

a shortened form of Sint Nikolaas
(Dutch for Saint Nicholas). In 1804,
John Pintard, a member of the New
York Historical Society, distributed
woodcuts of St. Nicholas at the society’s annual meeting. The background
of the engraving contains now-familiar Santa images including stockings
filled with toys and fruit hung over a
fireplace. Later, Sinter Klaas was described as everything from a “rascal”
with a blue three-cornered hat, red
waistcoat, and yellow stockings to a
man wearing a broad-brimmed hat
and a “huge pair of Flemish hose.”
Gift-giving, mainly centered
on children, has been an important
part of the Christmas celebration
since the holiday’s rejuvenation in
the early 19th century. Stores began
to advertise Christmas shopping in
1820, and by the 1840s, newspapers
were creating separate sections for
holiday advertisements, which often
featured images of the newly-popular Santa Claus. In 1822, Clement
Clarke Moore, an Episcopal minister, wrote a long Christmas poem
for his three daughters entitled “An
Account of a Visit from St. Nicholas.”
Moore’s poem is largely responsible
for our modern image of Santa Claus
as a “right jolly old elf ” with a portly
figure and the supernatural ability to
ascend a chimney with a mere nod of
his head.

As to the continued belief in Santa
Claus, researchers at the University of
Texas in Austin showed that belief in
Santa in America did not decline until
around 7-years of age and at 9-years a
third of children still claimed that he
was real. In fact the strength of belief
seems to increase as children get older;
more 5-year-olds said that Santa was
real than 3-year-olds. Even when circumstances conspire against children
when it comes to belief in Santa, they
continue to believe. Santa is talked
about as if he physically exists. We say
‘Look, Santa has eaten the cookies you

CONTINUED ON PAGE 4

Raleigh is currently a solo practitioner
with a concentration in family law. She
is a graduate of Purdue University and
the Quinnipiac University School of
Law and she spent her last year of law
school as a visiting student at ChicagoKent College of Law. She is an active
member of the ISBA, DuPage County
Bar Association and the Family Law
Committee. She is the Second Vice
President for the DuPage Association
of Women Lawyers, a Director and the
Treasurer for the DuPage County Bar
Foundation and member of the Family
Violence Coordinating Counsel Judicial
and Law Enforcement subcommittee.
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left for him’ or ‘You must have been
a good boy or girl this year, Santa left
you presents’. We provide physical
evidence to prove his existence – the
cookies really are gone and the presents really are there. Many parents go
to great lengths to convince even the
skeptical child – wrapping presents in
different paper, writing notes in different handwriting, and leaving snowy
footprints on the rug.
I admit that there is some debate
as to whether parents should perpetuate the myth of Santa to their children.
Arguments against believing include
invalidating children’s trust, using
Santa as a behavioral control and
setting them up for disappointment.

However, I would like to point out
that Santa Claus is more than someone who just comes and gives you a
present; it’s this whole spirit of giving and magic that you and your
children get to be a part of, and
celebrate. So this parent, with the
help of her wonderful husband, will
continue to eat cookies and carrots
on Christmas Eve, hide the ‘Santa’
wrapping paper and stuff stockings
until our son tells us he no longer
believes. When that happens, we will
do what our parents did and continue to act as though Santa came in
the night because Santa is not about
getting, but the magic of giving
during the holiday season. □
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PRESIDENT’S MESSAGE

It’s the Holiday Season
BY LY NN C. CAVA LLO

C

an you believe it? The holidays are here. And we all
know what that means; the
leveraging of free time to see friends
and relatives, some of whom we really
rather not see at all. Then there are
those you want to see but will never
see again, at least not in this lifetime.
The finite nature of life chills that
thought. As the holidays approach,
I think of my father who died almost
ten years ago.
He was not the stuff of modern
fiction. Too simple and too gentle,
he was definitely a 1950’s type. He
was a skinny kid with a baby face and
sandy hair. But it was his azure blue
eyes and broad smile that wrinkled
his entire face like an old accordion
road map that made him so striking. As a kid growing up in the era
of great dancers like Fred Astaire,
he was enrolled in tap and gymnastics classes by his mother. For years
he performed with a female partner
in Chicago stage productions. Then
baseball appealed more than the ballroom and he traded his soft shoes
for spikes. He pitched in college for
the University of Illinois and then
attended Northwestern. He met my
mother at the University of Illinois
Christmas Ball. He was 18. She was
15. To hear him recall that night, he
was immediately smitten. To hear her
tell it, she was not. Three years later

my father was drafted into the Army,
my parents married and settled in
Fort Knox, Kentucky. But for his
Sergeant Lynn Dixon, upon learning
that my parents’ newly born Army
brat was named Lynn, my father
would have been deployed to Korea.
Life is stranger than fiction.
Years passed and I benefitted from
an incredible variety of life experiences
and lessons. We rode mules two miles
to the bottom of the Grand Canyon,
waterskied, fished, sailed and countless other really crazy things. When
our church needed painting, we
painted it. When our summer cottage
needed a new roof, we put on a new
roof. You get the idea. Then, as a typical 16 year old, I rebelled at the family time and threatened to leave home
at the earliest opportunity. When it
arrived two years later, I went to college instead. Good choice.
Fast forward many years and I have
the perspective (and wrinkles) that
this kind of mileage guarantees. Take
my advice: this season, share your time
wisely; Capture meaning in moments,
not in a billable hours way but with an
intimate sense of gratitude for those
moments.
With that in mind, be just as
selective about how you spend your
professional time too. There are
many opportunities offered by the
DCBA to maximize your member-

ship benefits. Attend the “Make the
Most of Your Membership” event on
November 17th. This free presentation, lunch included, offers you
a preview of the many benefits that
membership provides including a
tutorial on navigating the DCBA
Website to register for events, CLE,
using the directory search and printing MCLE certificates.
New lawyers should consider
attending the two-session Basic
Skills Training offered December
5th and December 12th in the
Attorney Resource Center. These
sessions not only promise to be
extremely informative but will fulfill the newly admitted attorney’s
first year requirement for CLE.
Also think about attending “New
Lawyer Day” January 15, 2015.
The day includes a free lunch, a one

CONTINUED ON PAGE 6

Lynn C. Cavallo, currently an Assistant
State’s Attorney in the Felony Division,
received her JD from Loyola University
School of Law and was in private practice in DuPage County concentrating
in areas of Real Estate, Estate Planning
and Probate prior to joining the SAO
in 2006.
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hour MCLE presentation on criminal law, a tour of the courthouse,
a roundtable discussion with seasoned attorneys and judges, a one
hour MCLE networking presentation and a DCBA committee open
house to meet the committees and
learn how to get involved. The day
concludes with Happy Hour at The
Bank in Wheaton; a REAL free day!
And that’s not all. New lawyers who
want to participate in the Lawyer to
Lawyer Mentoring Program should
apply by February 6, 2015. This is a
wonderful opportunity for lawyers
who have been admitted to the roll
of Illinois attorneys with the caveat
they begin the Program no later
than two years after their admission
date. Both DCBA member mentors
and mentees benefit additionally as
they will earn as many as 6 hours of
PRMCLE credit upon completion.
All members are invited to participate in the networking opportunities provided by the DCBA. The
monthly New Lawyer Happy Hour
is not scheduled for December
but will return in January, 2015.
Don’t be a Grinch. Join your fellow DCBA members at our annual
Holiday Party on December 9th,
Maggiano’s, Naperville. Bring a
new and unwrapped toy for a child
and receive a drink ticket. All toys
will be donated to local nonprofit
agencies.
So may we all choose wisely as
we navigate this busy time. I know
I speak for the entire staff of the
DCBA when I wish everyone a safe
and genuinely memorable holiday
season. □
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NEWS & EV ENTS
INBRIEF
BY TER R ENCE BENSHOOF A ND K ATIE M AY

A

s of January 1, 2015, filing
fees will increase in the 2nd
District Appellate Court.
For those filing appeals, the cost will
increase from $25 to $50. For those
filing an appearance as an appellee,
the fee goes from $15 to $30. This represents the first increase in appellate
fees since 1976. The 2nd District is
also involved in a pilot project regarding electronic Records on Appeal,
with the permission of the Illinois
Supreme Court. As of September 1,
2014, your circuit court clerk no longer created paper Records on Appeal.
They instead will now transmit the
Record digitally through I2File.net.
If paper is still desired, attorneys may
complete a “Paper on Demand” form
and email to rmangan@Illinoiscourts.
gov.
Kubasiak, Fylstra, Thorpe &
Rotunno, P.C., (KFTR) a full-service, independent Chicago-based
law firm, is pleased to announce
that Samuel H. Levine has become
a partner of the Firm. Levine joins
KFTR from the Chicago office of
Arnstein & Lehr. “We have long
admired Samuel’s skills. We were
pleased that Samuel chose to join
us,” says Gerald E. Kubasiak, the
president of KFTR. Levine’s practice covers a broad spectrum of
activities in the area of real estate
litigation, including commercial
mortgage foreclosures and other

proceedings to enforce creditors’
rights, construction disputes, mechanics liens and bond claims,
real estate title disputes and bankruptcy matters. His clients include
major financial institutions and
other secured creditors, developers, construction industry clients
and title insurers. “Because of my
experience in construction and real
estate matters, I have been familiar
with KFTR for many years. I was
happy to have a chance to join the
Firm.” Levine says. “Samuel has a
sterling reputation,” notes Steven J.
Rotunno, a name partner of KFTR.
“We believe that our clients will
come to rely upon his judgment and
value his expertise.”
Chief Judge Joseph McGraw
is the new Chairman of the
Conference of Chief Judges.
The
Illinois
Supreme Court
announced that
Chief
Judge
Joseph
G.
McGraw of the
17th
Judicial
Circuit has been
named the new
Honorable
Chairman of the Joseph McGraw
Conference of Chief Judges, effective December 11, 2014. Judge
McGraw will take over leadership
from current Conference Chairman
Chief Judge Elizabeth Rob of the

11th Judicial Circuit, who is retiring
from judicial service on December
31, 2014. Judge McGraw has served
as the Conference’s vice-chairman
since April 2014 and has served as
a member of the Conference since
January 2012. The conference of
Chief Judges was established by, and
operates under, the authority of the
Supreme Court. The Conference
meets regularly to discuss issues
related to the administration of
justice in the 24 circuit courts in
Illinois, along with other matters
referred to the conference by the
Supreme Court. The Administrative
Office of the Illinois Courts serves
as secretary of the Conference.
“Judge McGraw has been very active and involved in the Conference
of Chief Judges,” Supreme court
Chief Justice Rita B. Garman said.
“He was one of the first to volunteer
in initiating new policies and programs. He has provided a great support to the Conference and does so
with energy. I expect he will bring
the same energy and leadership
to the Conference of Chief Judges
as its new Chair.” Judge McGraw
graduated from the University

CONTINUED ON PAGE 10
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Supreme Court to Allow E-Filing in
Criminal and Traffic Cases
BY STEVEN D. MROCZKOWSKI

O

n October 14, 2014, the
Illinois Supreme Court
announced that it has
amended its standards and principles on e-filing to allow Illinois trial
courts to start e-filing court documents in criminal and traffic cases.
In its press release, the Supreme
Court indicated that this expansion
of e-filing should be of great benefit to counties that are considering
implementing an e-Traffic Citation
program. The amended standards
would eliminate the need for counties to transmit paper copies of traffic citations.
E-filing began in Illinois in
2002 under the Supreme Court’s
limited pilot program that allowed
electronic filing of civil case court
documents. In 2012, The Supreme
Court terminated the pilot program
and announced statewide standards
and principles for e-filing. Since
e-filing began, the Supreme Court
has approved civil e-filing in eleven
counties: Cook, DeKalb, DuPage,
Kendall, Lake, Madison, McHenry,
Montgomery, Moultrie, St. Clair,
and Sangamon.
The Supreme Court’s announcement came following a request by DuPage County to allow
e-filing in criminal cases. According
to DuPage County Court Clerk
Chris Kachiroubas, approximately
78% of all cases filed in the County
are traffic and criminal cases.

Allowing e-filing of criminal and
traffic cases may increase cost benefits and prompt more counties to
implement e-filing programs.
The amended e-filing standards
require court review of documents
that do not comply with format
restrictions filed by pro se litigants
and incarcerated defendants before
they are rejected. Further, no filing or vendor fees will be assessed
to anyone with pending criminal or
traffic cases.
The amended standards and
principles are consistent with

the overall expansion of e-filing
in Illinois. E-filing exists at the
Supreme Court level as a pilot program and several counties are participating in pilot programs available to litigants and appellate justices for cases on appeal. □

*
For more information, contact Joseph Tybor, Director of
Communications to the Illinois
Supreme Court at 312-793-2323
or jtybor@illinoiscourts.gov*

We are proud to extend a 15% discount to
Members of the DuPage Bar Association at
our two locations of:
Yorktown Mall
255 Yortown Center Upper Level, Lombard
(630) 317-1301 and
Danada Square
14 Danada Square West, Wheaton
(630) 752-0934
We specialize in Business Gifting and Special Orders.
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of Illinois with a B.A. degree in
1978. He received his juris doctor degree from Northern Illinois
University College of Law in 1985.
Judge McGraw was appointed as
a Circuit Judge in 2002 and was
elected in November of the same
year. He served as Presiding Judge
in Boone County from 2002-2003,
and has served as Presiding Judge
of the Felony Division since 2004.
Judge McGraw was elected to serve
as Chief Judge of the 17th Judicial
Circuit in January 2012 and has
held that position since.
We would like to welcome our
new members: Desiree Kay Allen,

Momkus McCluskey, LLC; Jonathan
A. Ibarra, Dykema Gossett; Terrence
M. Johnson; James P. King; David A.
Schubert, Inland Real Estate Group;
Rupali Shah, Napleton Dealership
Group; Jessica J. Wollwage-Rymut;
Andrea Alvarez; Millie Humphrey,
M. Humphrey Law, Inc.; Kimberly
Martin, Dinizulu Law Group;
Lauren L. Pierucci; Brian A.F.
Gorka, Office of the State’s Attorney;
Matthew Kaminski, Office of the
State’s Attorney; Alexandria A.
Levan, Office of the State’s Attorney;
Michael Pingaj, Office of the
State’s Attorney. Legal Community
Members: Daniella Dalaly, Guthrie

& Brady; Julaine Demonte, A.
Traub & Associates; Ann Marie
Janatka, Walsh Knippen Pollock
& Cetina; Catherine Killebrew,
A. Traub & Associates; Donna
Olson, A. Traub & Associates.
Affiliate Members: Thomas Garvey,
RGL Forensics; Lauren Sherman,
Lifecare Innovations, Inc. Paralegal
Students: Julianne M. DiBenedetto;
Igor Mazur; Alyssa Morello; Trease
Riley. Law Students: Alexandra
Cortez; Jessica Defino, Mirabella,
Kincaid, Frederick & Mirabella;
Steven Koca; Zach Mowen; Paul
Yovanic, Jr. □

DCBA Wellness Committee

A

s the DCBA Wellness
Committee enters its second

year, there are more exciting plans on the horizon. At the
first meeting we shared more about
the Lawyers’ Assistance Program,
an Illinois Supreme Court Program
designed to assist lawyers who face
personal problems ranging from
mental health issues to substance
abuse to personal and financial struggles. The DCBA intends to continue
to provide information about LAP as
a resource for members. Heading into
2015, the Wellness Committee will
look at nutrition and fitness issues
and how to bring wellness into all
aspects of the profession. There will
be opportunities for special DCBAonly classes, hopefully to include
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DCBA BRIEF

fitness and wellness options such as
hot yoga, meditation, Krav Maga,
and even hiking the forest preserves
of DuPage County. With the committee focused on their purpose –
Creating a Well Practice by Creating
Well Practitioners – they will continue to search for opportunities for
self-improvement, either through
individual work or with a buddy. The
Committee hopes to encourage a little
competition among the DCBA members. A Wellness Expo will again be
featured at Mega Meeting on January
24, 2014, where you can peruse local
businesses and begin the new year
with a refreshed you. Additionally,
you can follow DCBA on Twitter
and Facebook. Look for “Wellness
Wednesday” tips. Coming in January

2015, we have a MCLE meeting,
entitled “Desktop Lunch: Nutrition
& Eating for Today’s Attorneys.” A
local nutritionist will join us in the
Attorney Resource Center to discuss
the negative impacts of today’s fast
food eating habits, as well as look at
how to improve what we eat when
we are on the go. This seminar may
qualify for Professional MCLE credit.
We also will have a “guess-the-food”
nutritional value contest with prizes,
so you do not want to miss it. If
you are looking to become involved
or if you have wellness topics that
would benefit our DCBA members, please feel free to contact Chair
Sean McCumber at sean@stglaw.
com or Vice-Chair Sharon Mulyk at
srmulyk@mlmlawoffice.com. □
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Register Now for
Mega Meeting Early Bird Pricing
Mega Meeting 2015 is approaching quickly. This annual multi-seminar event will take place on Saturday,
January 24 at the Sheraton Lisle Hotel. Mega Meeting will kick off with a plenary session, “The Lawyer Bubble:
A Profession in Crisis” presented by author Steven J. Harper.
The substantive law sessions will offer 2 choices for each one-hour time slot, running from 9:45 until 3:30.
Options are Family Law or Civil/Appellate law; Estate Planning/Elder Law or Criminal Law; Employment/
Business Law or a PRMCLE session to be determined; Real Estate Law or Courtroom Technology.
In addition, our new Chief Judge, Honorable Katherine Creswell will present the State of the Courthouse
address during the lunch hour.
As in past years, the event will also showcase vendors whose products and services are essential to making
your law practice more efficient. We hope you will stop by the booths and learn what they have to offer.
This year, DCBA is offering pricing in 3 stages. Those who register and pay prior to December 19 will see
the best rates. In addition, special pricing is available for New Lawyers in practice 0 - 5 years, Government and
Retired Members. Note that printed handouts will be available for an additional fee only to early registrants. A
link will be provided to download materials prior to the seminar. See the table below and register online at dcba.
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ARTICLES
FROM THE ARTICLES EDITOR

’Tis the Season for Giving
BY CHRISTINE McTIGUE

T

he holiday season is upon us, a whirlwind of activity from Thanksgiving to New Year’s. We spend
time with family and friends, and hopefully we
spread holiday cheer to those we meet and greet. This is
a time for giving, not only gifts, but our time, talents and
imagination to make the season special. In the spirit of the
season, our contributors for this month’s edition of the
Brief have taken the time to share their knowledge with us.
We have four articles covering transactional law,
civil law and criminal law. The first article was authored
by Patricia Kraft. It is entitled “What You Need to Know
About Beneficiary Designations for Retirement Accounts,”
and is a must-read for anyone with a retirement account.
Patrick Boland penned an article entitled “Successor
Liability—The De Facto and Mere Continuation
Exception,” an interesting explanation of the not-so-simple law governing corporate successor liability in Illinois.
Yours truly put together a piece entitled “When Has an
Insurer Waived Defenses to Coverage, or Is Estopped from
Raising Those Defenses?,” a brief discussion of principles
governing insurance law.
Our final article was written by Beverly Jones, who
is a third-year student at Northern Illinois University

College of Law. I think you will be impressed with her
thought-provoking piece entitled “Considering Pretrial
Release Alternatives in Illinois.” The Brief encourages student publications and hopes to have more in the future.
I hope you have time to read and enjoy these articles, and receive the gift of learning something new
during this busy season. Happy holidays and best wishes
for the new year! □

Christine McTigue has her office
in Wheaton. She concentrates her
practice in civil appellate law and
insurance coverage matters. Christine
is on the panel of neutral commercial
arbitrators for the American Arbitration
Association, and is a court-certified
mediator for the law divisions of DuPage
and Cook counties. She received her Bachelor of Arts, magna
cum laude, in 1981 from the University of Minnesota; and
her J.D. in 1984 from Loyola University of Chicago.
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What You Need to Know About Beneficiary
Designations for Retirement Accounts
BY PATRICIA C. KRAFT

W

ho should be named as beneficiary of retirement accounts? This question
arises in almost every estate plan, and too often it can be dodged and handed
off to the financial planner. Or even worse, because the planner is unsure of

the ins-and-outs of the decision, he does not fully explain the concept to his client but, instead,
makes the decision for him.
The tax regulations in this area are complicated, and
many commentators, in an effort to be accurate, make the
answer seem impossible to discern. A planner’s research
can leave him more confused. The most important principles, however, can be steeped down to a simple set of rules
which will guide the advisor or the IRA owner to the right
beneficiary designation in all but the most complicated
estates.
Why Does the Beneficiary Designation Matter so
Much?
The time value of money is well-understood. Pair that
with a non-taxable vehicle for growth, and the combined
benefit is unmatched in the world of saving and investing.
Savings held and grown inside an IRA will increase in value
exponentially compared to funds held in regular savings or
investment accounts.
Often in my estate planning practice I am asked, “How
much tax will my children pay on their inheritance?” This
is one of the few instances in the taxation arena where I can
offer good news! As a general rule, you do not have to pay
income tax on assets or funds you receive by inheritance.
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Internal Revenue Code (“IRC”) section 102(a). An exception to this rule is your receipt of distributions from a
retirement account when you are the beneficiary of the deceased account holder. Because of the income tax-favorable
treatment those assets received during the account holder’s
life, the eventual payout triggers an income tax. IRC section 402(a). (A tax-exempt entity is an exception to this
rule, which can make them a good candidate for beneficiary status.)
Because the receipt of this type of inheritance is subject
to income tax, carefully timing the receipt of retirement
fund distributions to delay the payment of the tax can significantly affect the net benefit received by the beneficiary
over time. By making correct beneficiary designations now
on your Individual Retirement Accounts (“IRAs”), you
can give your beneficiaries better options for timing the receipt of the funds after your death, and therefore deferring
the income tax. This can save or waste many thousands of
dollars over the life of your beneficiary.
As always in estate and financial planning, however,
every family’s personal dynamic is just as important, or more
important, than the tax result. For example, many families

have an adult child whom they would
not want to receive any substantial
sum of money, no matter what the tax
cost. Do not substitute your decision
for your client’s, but explain the alternatives and offer to re-visit the decision a few years down the road.

Patricia C. Kraft is
a solo practitioner
in
Woodstock,
Illinois. Her practice includes estate
and
succession
planning,
and
transactions
for
families and small
businesses. Pat graduated from Loyola
University School of Law and Northern
Illinois University, and she is a member of the Northwest Suburban Estate
Planning Council.

Risks Inherent in Incorrect
Beneficiary Designations
Incorrect beneficiary designations on your retirement accounts,
which may hold a major portion of
your family’s wealth, may cause the
account to be distributed rapidly,
forcing contemporaneous payment of income taxes, usually at higher pre-retirement income tax rates. The worst
case scenarios in naming IRA beneficiaries include:
•
failing to name a beneficiary on the retirement
account;
• naming “my estate;” or
• naming a trust which does not meet the IRS requirements to be a “qualified trust.”
The first two designations miss the opportunity to
keep this asset out of probate; and all three of them eliminate the possibility for your spouse and children to delay
distributions and payment of taxes, as distribution from
the account likely will be required within five years.
Benefits of Correct Beneficiary Designations
Contrast the above dire results with the benefits that
proper beneficiary designations can allow:
• Your spouse could convert your IRA into his own
IRA, which could accept additional contributions
from the spouse, and which will enjoy tax-free
growth and deferral of taxes over your spouse’s life
expectancy; Treas. Reg. § 1.408-8 Q&A 5(a), or
• Your children or spouse (or other named individuals) could set up “inherited IRA” accounts, with
tax-free growth and deferral of taxes on distributions made over their own life expectancy; Treas.
Reg. §1.401(a)(9)-3 Q&A 5, Treas. Reg. §1.401(a)
(9)-4 Q&A 4(b), and Treas. Reg. §1.401(a)(9)-5
Q&A 5(c)(2); and multiple individual beneficiaries
may be able to create separate accounts; Treas. Reg.
§1.401(a)(9)-3 Q&A 1(a), Treas. Reg. §1.401(a)
(9)-5 Q&A 7(a).
• A “qualified trust” beneficiary (explained below) can
set up an inherited IRA account, with tax-free growth

and deferral of taxes on distributions
made over the life expectancy of the
“designated beneficiary;” Treas. Reg.
§1.401(a)(9)-3 Q&A 1(a), Treas.
Reg. §1.401(a)(9)-5 and Treas. Reg.
§1.401(a)(9)-8, or
•
A charity as beneficiary can
receive the entire account and
pay no income taxes, while
your estate benefits from an
estate tax charitable deduction.
Treas. Reg. §1.401(a)(9)-3,
Treas. Reg. §1.401(a)(9)-5.
NOTE: inherited IRAs cannot
accept additional contributions from

the beneficiary.
So — Who Should Be Named as Beneficiary of
Retirement Accounts?
Even if you are not an estate planner, you must know
this answer for your own financial plan.1 The answer to this
important question depends on several factors. The choice
of beneficiary is made by examining how the proposed beneficiary must or may receive distributions from the account
after your death. Some factors are known — and some are
unknowable when the designation is made. An example of
a factor that may be unknowable is whether you will die before or after the date on which you must begin taking distributions (termed the “Required Minimum Distribution”
and the “Required Beginning Date.”) Whether your death
occurred before or after your RBD sometimes affects the
beneficiary’s choices. Treas. Reg. §1.401(a)(9)-3, 5 and 8.
Even the known factors may leave you standing “between a rock and a hard place,” trying to choose between
designations that don’t quite meet all of your family concerns or tax objectives. As always with estate planning, it
is better to have an imperfect plan in place than no plan at
all — and the plan can be adjusted as more factors become
known in the years ahead.
1

This article addresses traditional IRA accounts – for Roth IRAs
the answers may be different. Also, the answers for 401(k)
accounts or other company administered programs like 403(b)
accounts will follow these general rules, but will be restricted by
the terms of the employer plan. For instance, many employer
plans do not allow payout over any life expectancy other than
the employee’s. To understand the plan’s restrictions, you must
read the plan. NOTE: If you do not like the array of possible
beneficiaries under an employer plan, once you have the ability
to convert the 401(k) – type account into an IRA (after retirement
or separation from service) you will be able then to name your
preferred beneficiary.
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Best Case Scenario – Spouse as Beneficiary
electing this option are met. Treas. Reg. §1.401(a)(9)-5
We can begin with one very helpful general rule:
Q&A 7(a). NOTE: Separate account treatment is not
Although you may name any person, group of persons, available to the several beneficiaries of a trust named as
a trust, a charity or other entity as beneficiary of a reIRA beneficiary.
tirement account, your spouse will always enjoy the most
Trust as Beneficiary
favorable array of options for dealing with the funds in
To quote an old adage: “Don’t let the tax tail wag
your retirement account2. The spouse is the only beneficiary who can create a “Rollover IRA” into his or her the dog.” Too often, people make poor economic deown IRA, where additional decisions because their judgment is
ductible contributions may be
clouded by tax concerns which
made and distributions can be
are probably being overemphaAlthough
you
may
delayed until the spouse reaches
sized by well-meaning financial
age 70½. Treas. Reg. §1.408-8
advisors. In many financial and
name any person, group
Q&A 5(a).
estate planning decisions, the
of persons, a trust, a
Or, if the funds are needed
tax consequences are a secondcurrently, the spouse can set up
ary consideration. This is not
charity or other entity as
an inherited IRA to take current
because tax planning is irrelevant
distributions according to her
or unimportant — it is just that
beneficiary of a retirement
life expectancy. The distribuin the realm of personal financial
account,
your
spouse
tions will begin when you would
planning, you should make decihave reached age 70½; or if you
sions first based on the wisdom
will always enjoy the
were past your RBD at your
of the investment, retirement,
most favorable array
death, your spouse’s distribuor estate planning strategy, and
tions from an inherited IRA will
then take a look at the taxes.
of options for dealing
begin in the year following the
Too often in the case of IRA
with
the
funds
in
your
year of your death. Treas. Reg.
beneficiary designations the
§1.401(a)(9)-3 Q&A 3(b), Treas.
planner resorts to a hard and
retirement
account.
Reg. §1.401(a)(9)-5 Q&A 5. In
fast rule: Do Not Name a Trust
this way, even if your spouse is
as an IRA Beneficiary. This is adtoo young to withdraw from her
mittedly a tax-favorable, general
own IRA (younger than 59½), the withdrawals from rule. But it does not consider a family’s particular ciryour IRA will suffer no penalty for withdrawal at her cumstances which may include a disabled child or beneyounger age.
ficiaries who, for other reasons, should not be recipients
of significant sums of money. These family situations
Non-Spouse Individual(s) as Beneficiary
occur too often to use a general rule which omits the
This beneficiary also can establish an inherited IRA, possibility of naming a trust as IRA beneficiary, despite
with payout over his own life expectancy. Treas. Reg.
the fact that less than favorable tax results may obtain.
§1.401(a)(9)-3 Q&A 1(a) and Treas. Reg. §1.401(a)
A trust sometimes is named as beneficiary, usually
(9)-3 Q&A 3(a). Distributions must begin by December
after the spouse, when the trust’s delayed distribution
31st of the year following the year of your death. If sepaof income and/or principal to children is a priority, or
rate inherited IRAs are established for several individual
when an estate tax Credit Shelter Trust established in
beneficiaries (“separate accounts”), each beneficiary’s the living trust must be funded with the IRA because
life expectancy can be used for distributions, so that the
there are insufficient other assets with which to fund it.3
To receive favorable treatment, a trust beneficiary
period of tax deferral is extended, if time restrictions for
must be a “qualified trust.” See Treas. Reg. § 1.401(a)
(9)-4 and 5. With a qualified trust, the trustee can set
2
In fact, 401(k) type accounts require a spouse to sign a written
waiver of benefits if you do not name them as beneficiary. This
is critical in second marriages. Without this waiver, naming your
children as beneficiary of your 401(k) may be invalid and the
spouse will inherit the account.
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3

With the use of “portability,” the problems associated with the
need to fund the Credit Shelter Trust with IRA assets may be
resolved. See I.R.C. §2010(c)(5)(A) and regulations.

up an inherited IRA and make investment decisions.
A “designated beneficiary” for the trust will be determined, and that life expectancy will be used for the timing and calculation of the amount of distributions to
the trust. The designated beneficiary usually is the oldest trust beneficiary.
Many of the risks associated with naming a trust as
beneficiary can be managed. A living trust is not a “qualified trust” under I.R.S. regulations if it has non-individual beneficiaries, including charities, or if certain
expenses can be paid from the retirement assets. Other
restrictions also apply. NOTE: Even when the trust is a
qualified trust, it will pay tax on the IRA distributions
it receives at trust income tax rates, which currently are
higher than individual rates. Distributions from the
trust out to the trust beneficiaries will depend on the
terms of the trust, and in some cases, these distributions
will mean that the beneficiary instead pays the income
tax at his lower rate.
If the trust is not a qualified trust, payout from the
IRA will be required within 5 years of death, with resultant accelerated income taxes. Even this result does
not remove this alternative from the IRA beneficiary
arsenal. Payment of taxes may be preferable to loss of
control over cash distributions to a family with issues
described above.
The tax costs associated with naming a qualified or
non-qualified trust as a beneficiary must be weighed
against the family benefits. If the trust is merely a probate-avoidance technique, then do not name the trust as
beneficiary. If the trust is protecting beneficiaries from
dangers associated with current distributions, an IRA
owner might accept the income tax costs and choose a
trust as beneficiary.
Charity as Beneficiary.
Most charitable organizations are tax-exempt — so a
charity can be a good choice for beneficiary if you have
other assets to leave to your spouse and children. Also, the
estate will enjoy a charitable contribution deduction from
the estate tax (if applicable4.)
NOTE: Naming a group of beneficiaries including
charities with individuals is not recommended. It is better
to name the charity as beneficiary on one retirement account, and to name your spouse or other individuals separately on another account.
4

Conclusion — Simple Rules
There are many reasons to delay estate planning and
the review of beneficiary designations, but the results of
bad planning or failure to plan could be financially or
emotionally harmful to our families. This one component
of estate planning – reviewing beneficiary designations –
should be done every five years. Laws change and family
dynamics change. What seems best today might be improved at the next pass.
Here, then, are the promised Simple Rules for IRA
Beneficiary Designations:
1.	Name the spouse as primary beneficiary;
2.	Name the children or other individuals as outright
beneficiaries, either primary, or contingent, after
the spouse;
3.	Name a charity as beneficiary on a separate IRA account- do not include a charity in a group of individuals named as beneficiaries on one account;
4.	If you need to restrict distributions to any individual, name a qualified trust as beneficiary of the IRA,
but proceed with caution and with full information
on the tax results of this choice. Diary review of this
choice within five years. □

MCLE

On Demand
YOU CAN NOW COMPLETE MCLE
REQUIREMENTS ONLINE BY
VISITING WWW.DCBA.ORG.
CREDITS & TOPICS WILL VARY.

In 2014, the Illinois estate tax is payable by estates over $4
million; the federal estate tax is payable by estates larger than
$5.340 million.
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Successor Liability — The De Facto Merger
and Mere Continuation Exceptions
BY PATRICK R. BOLAND

C

orporations can be like cartoon villains; attorneys for the creditor-plaintiff are like
Scooby Doo and the Gang. Just like the villain who tries to avoid detection by
masquerading as a ghastly ghoul, so too will corporations seek to avoid their debts

and liabilities by donning a new coat and holding themselves out as a different corporation.
In these instances, the liabilities and debts of a predecessor corporation may transfer to its
successor.

In Illinois, as well as most other jurisdictions,
the general rule is that one corporation’s purchase of
another corporation’s assets does not also transfer the
debts and liabilities to the purchaser corporation.1
However, as is often the case, rules have exceptions; and
this general rule is no different. Four exceptions exist
which, if proven, transfer liability to a corporation that
purchases another corporation’s assets. The four exceptions, as set forth by the Illinois Supreme Court, are
found: (1) where there is an express or implied agreement or assumption of liabilities; (2) where the transaction amounts to a consolidation or merger; (3) where
the purchaser is merely a continuation of the seller; or
(4) where the transaction is a fraud to escape liability.2
The second and third exceptions to the general
rule — commonly referred to as the “de facto merger” and
“mere continuation” exceptions — have been the subject
of numerous appellate opinions. As the case law shows,
1
2
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Vernon v. Schuster, 179 Ill. 2d 338, 345 (Ill. 1997)
Id.
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these two exceptions can be confusingly similar. This article will set forth an account of the case law discussing these
two exceptions, whether and how Illinois courts distinguish these exceptions, and the elements and factors that
courts look to identify a well plead and/or proven cause of
action under either of these two exceptions.
The De Facto Merger Exception
The leading Illinois case discussing the de facto
merger exception is Hernandez v. Johnson Press Corp.3 In
Hernandez, the plaintiff was injured while operating an
allegedly defective punch press, and sued the corporation
that created the punch press and that corporation’s successor. Under the de facto merger exception, Hernandez argued that the successor was liable for the punch press maker’s torts. While affirming summary judgment in favor of
the successor, the Hernandez court, by reference to case
law from foreign jurisdictions, identified the criteria for
establishing a de facto merger.
3

Hernandez v. Johnson Press Corp., 70 Ill.App. 3d 664, 668 (1st Dist.
1979).

First, to prove de facto merger Patrick R. Boland
enough to meet the continuity of
one must show that there is a con- graduated
ownership element.
from
tinuation of the seller corporation the University of
While the other elements of the
such that there is a continuity of Illinois at Urbanaclaim are equally necessary, case law
management, personnel, physical Champaign. After
shows that successor liability claims
location, assets and general business establishing a camost frequently fail for the lack of comoperations; second, the seller and reer as a teacher,
mon ownership between the predecexspurchaser must have a continuity of Patrick attended
sor and successor. In fact, Illinois courts
shareholders resulting from the pur- The John Marshall
have held that continuity of shareholdchase of the seller’s assets through Law School. Patrick currently prac- ers is the most important element of a
use of the purchaser’s stock; third, tices general civil and commercial lit- successor liability claim and provide the
the seller corporation winds down igation as an attorney with Momkus “ultimate justification for allowing liaits business, liquidates, and dissolves McCluskey, LLC in Lisle, Illinois.
bilities to carry over to the successor.”8
As such, courts have devoted much of
as quickly as possible; and last, the
purchaser assumes the liabilities and obligations of the their analysis on this element. This in turn has created confusion between the de facto merger exception and the mere
seller so that the seller’s business continues without incontinuation exception.
terruption. 4
Hernandez left the question open as to whether
ii. Confusion
Illinois would adopt the above four prong test. Likewise,
Like the de facto merger exception, the mere continuHernandez described the four prongs as criteria, rather ation theory also requires a finding of continuity of stock
than elements. Since that time, however, Illinois courts
ownership.9 This led the Second District of the Illinois
Appellate Court to opine that the de facto merger and mere
have expressly applied Hernandez’s four prong test and
have stated that each of the prongs is an element which continuation exceptions are inseparable.10 While both
must be proven to recover under the de facto merger exceptions focus on continuity of ownership, the two are
distinguishable.
exception.5
Nilsson v. Cont’l Mach. Mfg. Co, d, succinctly clarified
The Continuity Element
the distinctions between the two exceptions.. That court
Illinois case law analyzing claims for successor liability stated that the de facto merger exception applied when two
under the de facto merger exception all require a finding of
existing corporation combined to form a single successor,
continuity. It appears that plaintiffs most frequently fail
and the mere continuation exception applied where a corto prove the continuity of ownership between the former
porate reorganization took place so that the old corporaand successor corporation. This is a fatal flaw in a plain- tion simply “put on a new coat.”11 While the quantum of
tiff’s case and may lead to an award of summary judgment proof overlaps for the two exceptions, it is clear that they
are distinct. The Illinois Supreme Court recognized as
to the defendant.
much in Vernon v. Schuster when it maintained the delinConsider Myers v. Putzmeister and Kaleta v.
Whittaker Corp. In each of those cases, the plaintiffs eation of these two exceptions.12
failed to show that the seller continued as the owner of
the purchaser. In Myers, no shareholders of the prede- Mere Continuation Exception
The rationale behind the mere continuation exception is
cessor ever held shares of the successor corporation6; in
Kaleta, the predecessor obtained shares of the succes- that a change in form without a change in substance should
sor company, but only of a de minimus nature consisnot absolve a corporation of its liabilities.13 In contrast to the
tent with an employee stock plan.7 This acquisition of
8
Manh Hung Nguyen v. Johnson Mach. & Press Corp., 104 Ill. App.
the successor’s shares was not significant or controlling
4
5

6
7

Id.
Gray v. Mundelein Coll., 296 Ill. App. 3d 795, 808 (1st Dist. 1998)
(citing Kaleta v. Whittaker Corp., 221 Ill. App. 3d 705 (1st Dist.
1991)); Myers v. Putzmeister, Inc., 232 Ill. App. 3d 419 (1st Dist.
1992).
Myers, 232 Ill. App. 3d at 424.
Kaleta, 221 Ill. App. 3d at 709-10.

9
10
11
12
13

3d 1141, 1148-49 (1st Dist. 1982)
Dearborn Maple Venture, LLC v. SCI Illinois Services, Inc., 2012 IL
App (1st) 103513 ¶38.
Green v. Firestone Tire & Rubber Co., 122 Ill. App. 3d 204, 210 (2d
Dist. 1984).
Nilsson v.Continental Mach. Mfg. Co., 251 Ill. App. 3d 415, 418 (2d
Dist. 1993).
Vernon v. Schuster, 179 Ill. 2d at 345.
d. (quoting Baltimore Luggage Co. v. Holtzman, 80 Md. App. 282,
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de facto merger exception, a cause of action under the mere
continuation exception will not be measured against an element-based test. Rather, the test is whether the purchaser
corporation is a continuation of the corporate entity of the
seller.14 To be a continuation of the seller, there must be an
identity of ownership between the predecessor and successor
corporations.15 While the continuity of ownership element
is required, it is unclear what other facts must be established
to show a continuation of the corporate entity. Similarly
courts have had to address what relationship and what percentage of ownership constitutes an identity of ownership
between the predecessor and successor corporations.
Establishing Identity of Common Ownership
Several recent Illinois cases have clarified what is necessary to establish an identity of ownership. Importantly,
Illinois courts have not required complete identity between the seller’s and purchaser’s shareholders.16 In fact,
if the predecessor’s owner’s spouse now owns the successor corporation, identity of ownership may be established.
Park v. Towson & Alexander, Inc. is one such case. There,
the husband and wife each owned half of the predecessor
corporation, but the wife was the sole owner of the successor corporation.17 Even with this difference in ownership, the court still found enough identity of ownership to
establish successor liability under the mere continuation
theory.18 In another scenario, plaintiff established identity
of ownership as a matter of law by showing the sole shareholder of the successor corporation became the chief executive of the successor and caused that corporation to issue
a controlling eighty percent interest to his wife.19
No bright line test exists to establish identity of
ownership, nor is any exact percentage of ownership per
se enough to create such an identity. Rather, it appears
Illinois courts employ a more flexible approach that examines the commonality of the control of ownership instead
of looking to the names on the stock certificates.
Factors Showing a Mere Continuation
No Illinois case clearly sets forth the factors that should
be assessed to determine if one corporation is a mere continuation of its predecessor. Nonetheless, recent case law
14
15
16
17
18
19

290 (Ct. Sp. App 1989)).
Id. at 1176.
Id.
Dearborn Maple Venture, LLC, 2012 IL App (1st) 103513 ¶38.
Park v. Townson & Alexander, Inc., 287 Ill. App. 3d 772, 775 (3rd
Dist. 1997).
Id.
Steel Co. v. Morgan Marshall Indus., Inc., 278 Ill. App. 3d 241, 249
(1st Dist. 1996).

allows readers to glean certain factual circumstances that
courts find relevant in determining the application of the
mere continuation exception. For instance, after finding an
identity of ownership, one appellate court noted that the
successor corporation conducted business from the same
address, used the same phone number and bank accounts,
had the same employees, used the same bank accounts,
and even used the predecessor’s professional license.20
These facts lead that court to find the successor was in
truth the dissolved corporation just wearing a new coat.21
Since no exclusive list of factors guides Illinois courts’
analysis, courts have seemed willing to examine all the commonalities between the predecessor and alleged successor
corporation. Accordingly, some courts have highlighted
commonality in management and physical location.22 Also,
courts have found the commingling of different corporation’s
account and the uninterrupted continuation of the predecessor’s business as dispositive. 23 Still, other courts looked for
similarities in the equipment, supplies, and customers used by
corporations.24 Courts have even been persuaded by the continued use of the same motto by two corporations.25
There appears to be no limitation on the circumstances
courts will consider in finding that one entity is the mere continuation of the other. Instead, the courts have adopted a fact
intensive, case-by-case approach to determine whether the old
entity has merely guised itself in new clothes. In applying this
exception, courts continue to exalt substance over form.
Conclusion
A plaintiff’s attorney should be mindful that the
wind-down and dissolution of a corporation does not
always extinguish all hopes of collecting on the debts
owed by the dissolved entity. If prior to dissolution the
assets of a corporation were sold or transferred, liability
may transfer to the purchaser of those assets. Before involving any successors in the litigation, a plaintiff would
do well to be aware of the exceptions to the general rule
against successor liability. Ultimately, if a cause of action
under successor liability is pursued, plaintiff should consider whether the cause of action is best pursued under
the stringent de facto merger exception or the more broad
mere continuation exception. □
20
21
22
23
24
25

Hoppa v. Schermerhorn & Co., 259 Ill. App. 3d 61, 66 (1st Dist.
1994).
Id.
Dearborn Maple Venture, LLC v. SCI Illinois Services, Inc., 2012 IL
App (1st) 103513 ¶39.
Clayton v. Planet Travel Holdings, Inc., 2013 IL App (4th) 120717,
¶¶ 41-42.
Steel Co., 278 Ill. App. 3d at 249.
Park, 287 Ill. App. 3d at 775.
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When Has An Insurer Waived Defenses To
Coverage, Or Is Estopped From Raising
Those Defenses?
BY CHRISTINE OLSON McTIGUE

M

ost people, including lawyers, do not think about insurance until there has
been an accident—either the insured is sued, or makes a claim for a loss. In
most instances, the insured notifies the carrier of a loss, and either the insurer

defends the insured or pays the insured’s claim. There are, however, occasions when the insurer
disputes coverage. If the insurer does so, there are particular steps the insurer must follow so as
not to be estopped from raising policy defences or waive those defences.

Estoppel in the Context of Third Party Coverage--The
Analysis Starts with the Duty to Defend
Third party (or liability) insurance coverage provides
coverage for claims made by third parties arising from acts
of the insured.1 In the context of third party coverage, to
determine if an insurer is estopped to deny coverage, it is
important to understand the insurer’s duty to defend its
insured.
To determine the duty to defend, you must compare
the allegations in the complaint with the provisions in the
policy.2 The duty to defend is broad. The insurer owes a
duty to defend if there are factual allegations in the complaint that even potentially come within the policy’s coverage.3 Furthermore, the insurer must defend the insured
even in the allegations against the insured are groundless,
1
2
3
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Illinois Tool Works, Inc. v. Commerce and Industry Ins. Co., 2011
IL App (1st) 093084, 962 N.E.2d 1042.
Stoneridge Development Co. v. Essex Ins. Co., 382 Ill.App.3d 731,
888 N.E.2d 633 (2d Dist. 2008).
Stoneridge, 382 Ill.App.3d at 741.
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false or fraudulent.4 If only one count of a multi-count
complaint is covered, the insurer still owes a duty to defend
because in Illinois, the duty to defend is not allocated.5
How Estoppel Arises
The duty to defend is usually triggered when the insured notifies his insurer of a lawsuit and requests that the
insurer defend him, or in other words, tenders the defense
to the insurer. In fact, a formal tender is not even necessary
since if the insurer has actual notice of the lawsuit, the duty
to defend is triggered.6
In the situation where the insurer chooses not to defend due to a defense to coverage, the insurer has two options: defend the insured under a reservation of rights or

4
5
6

United States Fidelity & Guaranty Co. v. Wilkin Insulation Co., 144
Ill.2d 64, 578 N.E.2d 926 (1991).
Bedoya v. Illinois Founders Ins. Co., 293 Ill.App.3d 668, 688 N.E.2d
757 (1st Dist. 1997).
The Cincinnati Cos. v. West American Ins. Co., 183 Ill.2d 317, 701
N.E.2d 499 (1998).

file a declaratory judgment action to
There is no automatic rule to
Christine McTigue
7
determine coverage. If the insurer
determine if a Peppers conflict exhas her office in
fails to take either of these steps and
ists. One test is if counsel retained by
Wheaton.
She
is later found to have wrongfully dethe insurer would have the opporconcentrates her
nied coverage, the insurer is estopped
tunity to shift the facts in a way that
practice in civil
8
to deny coverage. The estoppel doctakes the case outside of the policy’s
appellate law and
trine “arose out of the recognition
coverage.13 Another test is when the
insurance coverage
interest of the insurer would be furthat an insurer’s duty to defend under
matters. Christine
thered by a less than vigorous policy
a liability insurance policy is so funis on the panel of
defense.14 When a Peppers conflict
damental an obligation that a breach
neutral commercial arbitrators for the
exists, defense counsel chosen by the
of that duty constitutes a repudiation
American Arbitration Association, and
9
insurer has two loyalties: the profesof the contract.”
is a court-certified mediator for the law
The very limited exceptions to
sional loyalty to the insured, and the
divisions of DuPage and Cook counties.
the estoppel doctrine are: (1) if there
business loyalty to the insurer.15 The
She received her Bachelor of Arts, magna
attorney owes the same professional
is no policy in existence, (2) if the incum laude, in 1981 from the University
duties to the insured that would
surer was not given an opportunity
of Minnesota; and her J.D. in 1984
exist if the attorney were privately
to defend, or (3) there clearly was
from Loyola University of Chicago.
10
retained.16 However, the insurer’s
no potential for coverage. The first
two exceptions are fairly obvious.
chosen attorney may have closer ties
The third exception is problematic in that in vast majority
to the insurer and a more compelling reason to protect the
of coverage cases, the exact issue to be decided is whether
insurer’s position, thereby creating a conflict of interest.17
In this situation, to avoid estoppel, an insurer has three
there was a potential for coverage. It is a rare situation
options: First, the insured could accept the attorney engaged
where there is no potential for coverage. This is not a risk
to take if advising an insurer whether to file a declaratory by the insurer after full disclosure by the attorney of the conjudgment action to resolve an insurance coverage dispute flicting interests. Second, the insurer could waive its defense
of noncoverage under the policy of an intentional injury and
and avoid estoppel.
defend. Third, absent the first two choices, the insured has
The timing of filing a declaratory action is also imthe right to be defended by an attorney of his own choice who
portant. In the context of estoppel, a declaratory judgment
shall have the right to control the defense of the case.18
action filed after the underlying case has been resolved by
The lesson to be learned from all of the above is that
settlement or judgment is untimely as a matter of law.11
if the insurer has a defense to coverage, the insurer cannot
Peppers Conflict and Estoppel
simply do nothing and abandon its insured. Illinois law is
There can be a conflict of interest in the context of the strict on what steps the insured must take to preserve its
duty to defend when the insurer assigns counsel to defend policy defences.
a case. The Illinois Supreme Court explained this conflict
in Maryland Casualty Company v. Peppers, hence the name
Estoppel and Waiver in the Context of First Party
Peppers conflict.12 A Peppers conflict usually arises where
Coverage
one count of the underling complaint is covered, and one
The concepts of waiver and estoppel are different in
is not. The classic situation is where both negligence and the context of first party coverage, which refers to coverintentional conduct are alleged, since almost all policies
age for the insured’s claim against its own insurer. In the
exclude from coverage bodily injury intended from the
context of first party coverage, there is a subtle distinction
standpoint of the insured.
between waiver and estoppel. As one court explained,
7
8
9
10
11
12

Employers Ins. of Wausau v. Ehlco Liquidating Trust, 186 Ill.2d 127,
708 N.E.2d 1122 (1999).
Ehlco, 186 Ill.2d at 150-51.
Ehlco, 186 Ill.2d at 151.
Ehlco, 186 Ill.2d at 151.
Ehlco, 186 Ill.2d at 157. A review of cases discussing the
timeliness of a declaratory action filed before the underlying
suit was resolved requires another article.
64 Ill.2d 187, 355 N.E.2d 24 (1976).

13
14
15
16
17
18

American Family Mut. Ins. Co. v. W.H. McNaughton Builders, Inc.,
363 Ill.App.3d 505, 843 N.E.2d 492 (2d Dist. 2006).
Nandorf v. CNA Ins. Cos., 134 Ill.App.3d 134, 479 N.E.2d 988 (1st
Dist. 1985).
Nandorf, 134 Ill.App.3d at 137.
Nandorf, 134 Ill.2d at 137.
Nandorf, 134 Ill.2d at 137.
Maryland Cas. Co. v. Peppers, 64 Ill.2d at 198-99.
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The Supreme Court Changes the Rules for Inherited IRAs!
How to protect Retirement Funds for Your Children Now
United States Supreme Court, Clark v. Rameker, Bankruptcy Trustee - June 12, 2014
Do you have an IRA that you expect to outlive both you and your spouse? If you
do, then the June 12, 2014 Supreme Court decision is a wake-up call to action.
Here is what you should do now: Create a separate IRA Inheritance Protection
Trust as the beneficiary of your retirement accounts.
Here’s the backstory…
Ruth Heffron created an IRA which named her daughter, Heidi Clark, as
beneficiary—people fill out beneficiary forms like this every day. When Mom
Ruth died in 2001, Heidi rolled the $300,000 from Mom’s IRA into her own
IRA. That too happens every day. Later, when Heidi and her husband declared
bankruptcy in 2010, they claimed the $300,000 from Mom Ruth as an exempt
asset. The bankruptcy trustee, Mr. Rameker, went to court to obtain those funds
for the creditors. The case went all the way to the Supreme Court of the United
States and the Court ruled for the creditors. Heidi lost all of her mother’s IRA!
The court said this: “There is nothing about an inherited IRA’s legal
characteristics that prevent or discourage an individual from using the entire
balance immediately after bankruptcy for purposes of current consumption.”
What the Supreme Court made clear was this: IRAs that simply name your
children as IRA beneficiaries provide no protection from the children’s creditors
under federal law.
We know how to protect your IRA. Contact us at RickLaw@lawelderlaw.com or
call 630-585-5200.
Rick L. Law, Esq.

“Waiver focuses exclusively on the conduct of the insurer, suggested an intent to abandon a defense of noncoverage
while estoppel focuses on the conduct of the insured in re- for mold resulting from causes not covered by the policy.
sponse to representations made by the insurer.”19
Regarding estoppel, the court held that Lumbermen’s
20
Waiver is a unilateral act by the insurer. It can be exwas estopped from raising the defense of noncoverage for
press or implied. Express waiver is self-explanatory (and
a period of time when Lumbermen’s represented that she
an example is cited below). Implied
would be covered and she acted in rewaiver depends on the facts. It has been
liance by authorizing a contractor to
The
practical
difference
defined to occur if the insurance combegin remediation.27
Reliance, however, must be
pany is “advised of the facts bearing on
between waiver and
reasonable, as explained by the
its policy defense and does not then
estoppel is prejudice.
Lumbermen’s court. The insured cannot
insist on noncoverage but recognizes
21
ignore information provided by the inthe continued validity of the policy.”
The insured need
To prove waiver, the insured need only
surer which asserts defences to coverage.28
For this reason, the court found that
show that it would be “unjust, inequinot show that he
it would be unreasonable for Sykes to
table or unconscionable” to allow the
was
prejudiced
by
22
conclude that all mold damage was
insurer to assert a policy defense.
Estoppel, on the other hand, recovered when Lumbermen’s made
an insurer’s waiver of
quires the insured to show that he was
clear in the letter that mold resulting
policy defenses.
misled by the acts or statements of the
from excluded causes was not covered.
insurer or its agent, that he reasonably
In other words, while it may be reasonrelied on those representations, and sustained detriment or able for the insured to rely upon a representation of coverprejudice based on the reliance.23
age, it would not be reasonable for an insured to continue
The practical difference between waiver and estoppel to believe that a loss is covered when the insurer makes a
is prejudice. The insured need not show that he was prejusubsequent representation of noncoverage.
diced by an insurer’s waiver of policy defences.24
The difference between waiver and estoppel is demonEstoppel Cannot Create Coverage
strated in Lumbermen’s Mutual v. Sykes.25 In that case,
There is one last point to be raised. As a general rule,
Gloria Sykes made a claim to recover for mold damage to
estoppel and waiver cannot create coverage where no othher house. The coverage dispute involved whether the mold
erwise exists under the policy, or increase policy limits.29 As
with every general rule, there is always an exception. The
damage was caused by ice dams on the roof (a covered loss),
or by other causes. The court addressed both waiver and First District of the Appellate Court has held that when an
insurer, with actual or constructive knowledge of a defense
estoppel in the context of different conduct by the insurer.
In a letter to Sykes, Lumbermen’s stated, “If the cause to coverage defends the insured without a reservation of
of the roof damage is due to the ice dams, then there is cov- rights, and later attempts to deny coverage, the insurer is
estopped, notwithstanding that coverage for the risk did
erage under the policy to repair the damage to the roof ” and
not exist under the policy.30
that some of the mold was a result of a covered claim. This
was express waiver since it was a statement entirely inconsistent with any intention to deny coverage.26 On the other CONCLUSION
The concepts of estoppel and waiver are important to
hand, the court held that Lumbermen’s never said anything
consider when an insurer declines to provide coverage to
to indicate that all mold damage was covered, but indiits insured. The lesson to be learned is that the insurer must
cated to the contrary. Nothing in Lumbermen’s conduct
document coverage defences and, if required, file a declaratory judgment action to resolve a coverage dispute. □
19 Lumbermen’s Mut. Cas. Co. v. Sykes, 384 Ill.App.3d 207, 890 N.E.2d
20
21
22
23
24
25
26

1086 (1st Dist. 2008).
Lumbermen’s, 384 Ill.App.3d at 219.
Id.
Id.
Lumbermen’s, 384 Ill.App.3d at 224.
Chatham Corp v. Dann Ins., 351 Ill.App.3d 353, 812 N.E.2d 483 (1st
Dist. 2004).
384 Ill.App.3d 207, 890 N.E.2d 1086 (1st Dist. 2008).
Lumbermen’s, 384 Ill.App.3d at 221.

27
28
29
30

Lumbermen’s, 384 Ill.App.3d at 225.
Lumbermen’s, 384 Ill.App.3d at 228-29.
ISMIE Mut. Ins. Co. v. Michaelis Jackson & Assoc., LLC, 397 Ill.App.3d
964, 921 N.E.2d 1156 (5th Dist. 2009); Young v. Allstate, 351 Ill.
App.3d 151, 812 N.E.2d 741 (1st Dist. 2004).
Nationwide Mut. Ins. Co. v. Filos, 285 Ill.App.3d 528, 673 N.E.2d
1099 (1st Dist. 1996).
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Considering Pretrial Release
Alternatives in Illinois
BY BEVERLY JONES

T

he use of cash bonds in Illinois’ pretrial release procedures has been a part of our
system for years. However, the effectiveness of cash bonds has recently been questioned. Studies show that many low-risk offenders are detained in jail because they

cannot pay the ordered bail. This detention can have many negative effects on detainees such as
greater risk of destabilization in one’s life, increased likelihood of recidivism and likelihood of
unfair treatment within the justice system. Retaining low-risk offenders can also result in overcrowding in the jails and increased expenditures for the State. Improvements and modifications
are needed to reduce the negative impact. One suggestion is replacing cash bonds as an option
for pretrial release and creating a system that only allows for non-cash bond release or detention
of serious offenders.
Illinois has taken the initiative in investigating this
theory. The Supreme Court of Illinois created a task force
of prominent leaders in Illinois.1 In June 2014, the team
visited Washington, D.C. in order to observe its pretrial
release program.2 The purpose of the visit was to gather
information that would benefit and expand Illinois
current pretrial release procedures.3 As Michael Tardy,
1
2
3

28

Press Release, Supreme Court of Illinois, Principals in Cook
County Justice System to Tour Model Washington, D.C. Area
Courts (June 19, 2014) (on file with author).
Id.
Id.
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Administrative Office of the Illinois Courts, stated, “Our
pretrial system needs to ensure that high-risk defendants
are detained; that moderate risk defendants are released
pending trial with accountable community supervision to
mitigate their risk of failing to appear in court or engaging
in new criminal conduct; and that low-risk defendants are
released from custody pending trial as soon as practical.”4
This Article will describe the current pretrial release procedures in Illinois compared to Washington,
D.C.’s pretrial release procedures which are known to be
4

Id.

beneficial within the District’s criminal justice system. Furthermore, this
Article will explain the reasons for
implementing non-cash bond procedures in Illinois similar to that of
Washington, D.C. These reasons involve decreasing the likelihood of recidivism, jail overcrowding and State
expenditures while also creating a fair
justice system.

Beverly Jones is
a third year student at Northern
Illinois University
College of Law anticipated to graduate in May 2015.
She is the Notes
and
Comments
Editor for Northern Illinois University
Law Review. She graduated from
Bradley University in May 2011.

Pretrial Release Procedures in
Illinois
In Illinois, all arrestees must
qualify for bond unless there is proof or a strong probability that the defendant is guilty of certain offenses listed
under statute.5 If the arrestee qualifies for bail, the arrestee
can place a deposit bond.6 A deposit bond requires the arrestee to pay the clerk of the court 10% of the ordered bail
amount to be released from jail.7 The arrestee can also secure bond by placing cash, stocks, bonds, real estate and
other similar collateral up for bail.8 The court must consider many factors when determining if bail should be set
including history of violence, threat to others, history of
abuse, and any reports or documents accompanied with
the complaint.9 The court must also consider the offenses
charged, threat of violence, gang related activity, arrestee’s
employment, financial resources and other similar factors
when deciding the amount of bail.10 An arrestee may also
be released on his or her own recognizance.11 The arrestee
will be released on his or her own recognizance if there is a
likelihood the arrestee will appear in court and the arrestee
does not pose a risk to the community.12 The arrestee must
comply with any release conditions ordered by the court.13
The Illinois Code of Criminal Procedure provides for the
release of an arrestee on his or her own recognizance.14
The Illinois Pretrial Services Act provides that a pretrial services agency shall be established in each circuit
court.15 The pretrial services agencies are responsible for
interviewing and gathering information on the arrestee for
5
6
7
8
9
10
11
12
13
14
15

725 ILCS 5/110-4(a).
725 ILCS 5/110-7.
Id.
725 ILCS 5/110-8.
725 ILCS 5/110-5.1(b)(1)-(11).
725 ILCS 5/110-5(a).
725 ILCS 5/110-2.
Id.
Id.
725 ILCS 5/110-2.
725 ILCS 185/1.

bond court appearances.16 Such information includes criminal history,
employment, residence, social background and community ties.17 These
reports provide recommendations to
the court on the appropriate conditions for pretrial release.18 The agencies are also involved in the supervision of arrestees released from jail to
make sure the arrestee complies with
court ordered conditions.19

Pretrial Release Procedures in
Washington, D.C.
Washington, D.C. has a statutory requirement that an
arrestee either be released on personal recognize, released
on conditions, temporarily detained or detained.20 A cash
bond is not an available option for arrestees.21
Before arraignment, Washington, D.C.’s Pretrial
Service Agency (“PSA”) does a risk assessment on the arrestee.22 The risk assessment involves conducting a background investigation and interview with the arrestee in
order to make pretrial recommendations to the court.23
The arrestee’s interview involves gathering information on
“the defendant’s community ties, criminal history, physical and mental health status, substance abuse, and current
arrangements with probation or parole agencies.”24 The
process takes place within 24 hours of the person’s arrest.
“The current risk assessment instrument has 38 factors,
among them different types of convictions, [flight risk]
histories, pending criminal justice supervision status, citizenship status, substance abuse, and mental health conditions.”25 The assessment calculations determine the public
safety risk and appearance risk of the arrestee. The scores
state whether the defendant is a low, medium or high
risk. PSA makes a recommendation for the court based
on the “risk score and defendant’s eligibility for statutory

16
17
18
19
20
21
22

23
24
25

725 ILCS 185/7.
Id.
Id.
725 ILCS 185/8(a).
D.C. Stat. § 23-1321 (2012).
See Id.
KiDeuk Kim & Megan Denver, A Case Study of the Practice of
Pretrial Services and Risk Assessment in Three Cities, District of
Columbia Crime Policy Institute 8, http://www.dccrimepolicy.
org/images/Pretrial-Comparative-final-Report_1.pdf
(last
visited July 27, 2014).
Id.
Id.
Id.
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detention.”26 Cash bond is not an option considered for
“who are the least likely to be able to post money bonds.”33
recommendation.27
This disparity does not equate to a fair administration of
Further, PSA supervises arrestees that are released
justice and devalues the presumption of innocence until
28
Case
managers
make
sure
based on their risk and needs.
proven guilty. Non-cash bond procedures create a balance
that the arrestee is in compliance
where low-risk arrestees, regardless
with release conditions and places
of financial ability, have an opporthe arrestee in necessary treatment
tunity of freedom while ensuring
The
court
must
also
29
In
or rehabilitation programs.
that high-risk offenders do not
2012, 80% of arrestees were released
place a danger to the community.
consider the offenses
on non-monetary bond, 89% of arThe implementation of noncharged, threat of
restees appeared in all court proceedcash bond procedures correlates
ings, 88% of arrestees had no rearwith lower recidivism rates. An arviolence, gang related
rests and 99% of the arrestees had no
restee detained in jail while await30
activity,
arrestee’s
None
rearrests for violent charges.
ing trial is more likely to be conof the arrestees were placed on cash
victed of the crime charged. Many
employment, financial
31
bonds.
studies have found that arrestees
resources and other
“detained in jail while awaiting
Incorporating Washington, D.C.’s
trial plead guilty more often, are
similar factors when
Non-Cash Bond Procedures in
convicted more often, are senIllinois
tenced to prison more often, and
deciding the amount
Non-cash bond procedures enreceived harsher prison sentences
of
bail.
sure that an arrestee’s right to freethan those who are released during
dom is not determined by financial
the pretrial period.”34 Also, an arrestee detained while awaiting
ability. Many low-risk arrestees remain in jail after a bond hearing because they cannot afford trial is also more likely to commit future crimes. Some
researchers and legal professionals believe that there is
to pay their bond.32 High-risk offenders who can afford to
post bail place a safety risk in the community. Further, the
a connection between the number of days an arrestee is
existence of cash bonds have a major effect of minorities,
in jail and the arrestee’s community ties, which include
employement, finances, residence and family.35 Without
community ties, “destabilization is believed to lead to an
26 Id.
increase in risk for both failure to appear and new crimi27 Report to The Pretrial Release Subcommittee of The Task Force to
nal activity.”36 “When held 2-3 days, low-risk defendants
Study the Laws and Polices Relating to Representation of Indigent
Criminal Defendants by The Office of The Public Defender, Pretrial
are almost 40 percent more likely to commit new crimes
Justice Institute 11, http://www.pretrial.org/download/
before trial than equivalent defendants held no more than
pji-reports/Report%20to%20the%20MD%20Pretrial%20
Release%20Subcommittee%20-%20PJI%202013.pdf
(last
24 hours. When held 8-14 days, low-risk defendants are
visited July 27, 2014).
51 percent more likely to commit another crime within
28 KiDeuk Kim & Megan Denver, A Case Study of the Practice of
two years after completion of their cases than equivalent
Pretrial Services and Risk Assessment in Three Cities, District of
Columbia Crime Policy Institute 8, http://www.dccrimepolicy.
defendants held no more than 24 hours.”37 Without cash
org/images/Pretrial-Comparative-final-Report_1.pdf
(last
bonds, low-risk offenders can be released without spendvisited July 27, 2014).
29 Id.
ing multiple days in jail due to failure to pay bond. Their
30

31
32

30

KiDeuk Kim & Megan Denver, A Case Study of the Practice of
Pretrial Services and Risk Assessment in Three Cities, District of
Columbia Crime Policy Institute 8, http://www.dccrimepolicy.
org/images/Pretrial-Comparative-final-Report_1.pdf
(lasted
visited July 27, 2014).
Id.
William F. Dressel & Barry Mahoney, Pretrial Justice in Criminal
Cases: Judges’ Perspective on Key Issues and Opportunities
for Improvement, National Judicial College 12, http://www.
pretrial.org/download/featured/Pretrial%20Justice%20
in%20Criminal%20Cases-%20Judges%20Perspectives%20
on%20Key%20Issues%20and%20Opportunities%20for%20
Improvement%20-%202013.pdf (last visited July 27, 2014).
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34
35

36
37

Rational and Transparent Bail Decision Making: Moving From
a Cash-Based to a Risk-Based Process, Pretrial Justice Institute
2,
http://www.pretrial.org/download/featured/Rational%20
and%20Transparent%20Bail%20Decision%20Making.pdf (last
visited July 27, 2014).
Id.
Christopher T. Lowenkamp et al., The Hidden Cost of Pretrial
Detention, Arnold Foundation 3, http://www.arnoldfoundation.
org/sites/default/files/pdf/LJAF_Report_hidden-costs_FNL.pdf
(last visited July 27, 2014).
Id.
Id.

likelihood of reoffending in relation to time spent in jail
will decrease as a result.
Eliminating cash bond procedures will reduce State
expenditures and jail overcrowding. For example, in 2011,
90% of arrestees in Cook County Jail were pretrial detainees.38 Of the arrestees in Cook County Jail, 79% “were
ordered to pay bail.”39 “[A]mong those released from the
jail because they posted bail. . .the average time served increased from 9.8 days in 2007 to 12.9 days in 2011.”40 This
also correlated to an increase in the number of detainees
present each day in the County jail.41 It is presumed that it
is taking longer for detainees to produce the money to pay
bail and/or that higher bond amounts are placed on more
detainees.42 Either way, the elimination of cash bonds and
the use of risk assessment tools will decrease the number
of detainees within the jail system since high number of
detainees ordered to pay bail under today’s procedures
will either be released or detained under non-cash bond
38

39
40
41
42

David E. Olson & Sema Taheri, Population Dynamics and the
Characteristics of Inmate in the Cook County Jail, Loy. U. Chi.
L.J. Crim. Just. & Criminology 6, http://ecommons.luc.edu/
cgi/viewcontent.cgi?article=1000&context=criminaljustice_
facpubs (last visited July 27, 2014).
Id.
Id.
Olson & Taheri, supra note 36, at 8.
Id.

procedures. Considering that many low-risk offenders remain in jail due to failure to pay bail, without cash bonds,
these offenders are likely to be released rather than detained. This results in a lower number of detainees within
the jail. Also, it cost counties a substantial amount of
money to house detainees every day. For example, in Cook
County, a taxpayer pays about $143 a day for each detainee
and about $190 a day for a mentally ill detainee in county
jail.43 A lower number of offenders in the jails will decrease
the amount of money counties pay to house detainees.
Conclusion
The State of Illinois faces major obstacles as the number of detainees in the jails remains high and barely manageable. One possibility of improving the State’s jail system is by applying non-cash bond procedures in Illinois
similar to those in Washington, D.C. Washington D.C.’s
non-cash bond procedures have proven to be beneficial in
reducing overcrowding in jails and recidivism rates. Illinois
should consider adopting similar procedures to help reduce recidivism, overcrowding and State expenditures. □
43

Steve Schmadeke, Cook County Jail’s Inmate Population
Rising, Chi. Trib., Sept. 13, 2013, http://articles.
chicagotribune.com/2013-09-13/news/ct-met-cook-jailovercrowding-20130913_1_cook-county-jail-jail-populationcermak-health-services.
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BANKRUPTCY AND TRUSTS & ESTATES
Bankruptcy court recommends that the federal district
court find that assets in a spendthrift trust should be
turned over to the bankruptcy trustee.
In re Castellano, 2014 WL 3881338 (Bankr. N.D. Ill.
Aug. 6, 2014).
By Neil Goltermann1
In In re Castellano, the decedent created a living trust
during her lifetime pursuant to South Carolina law, her
state of residence. Upon the decedent’s death, which occurred on February 11, 2001, the trust would be divided
equally among the decedent’s four children. One of the
children, the debtor, filed for bankruptcy. The trust included a spendthrift clause intended to shield the trust’s
assets from seizure by the children’s creditors.
The debtor asserted that her share of the trust assets was protected from her creditors by operation of the
spendthrift clause. The Chapter 7 bankruptcy trustee argued that the debtor’s share of the assets should be seized
for the benefit of her creditors pursuant to section 548(e)
of the Bankruptcy Code (11 U.S.C. § 548(e)). The bankruptcy court agreed and issued its ruling recommending
that the debtor’s interest in her mother’s trust should be
available in bankruptcy for the trustee and creditors.
This case involves the intersect of estate planning
practice and bankruptcy practice. The analysis of the
bankruptcy court did not refer to or cite any South
Carolina or Illinois law related to trusts and post-mortem administration of trusts. The bankruptcy judge’s
opinion ignored the intent of a spendthrift clause, considered the debtor’s inherited share of her mother’s trust
as her own assets that could not be ‘self-settled’ and relied totally on its analysis of bankruptcy law. The bankruptcy judge’s opinion is subject to further review and

must be ratified or approved by the federal district court
judge before it becomes final.

1

2

Momkus McCluskey LLC, Lisle, IL
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A judicial lien is effective for property that is no longer
held in trust.
Community Bank of Elmhurst v. Klein, 2014 IL App
(2d) 121074.
By Neil Goltermann2
In Community Bank of Elmhurst v. Klein, the defendant was the subject of a foreclosure action. A deficiency
judgment was entered against him. The bank learned that
the defendant was a beneficiary of his mother’s trust and
that the defendant would receive certain distributions
from the trust. The trial court gave the bank a judicial lien
on any judgment, settlement, proceeds or distribution that
was to be paid to the defendant from the trust.
The defendant argued that Section 2–1403 of the
Illinois Code of Civil Procedure (735 ILCS 5/2-1403)
provides in part, “[n]o court, except as otherwise provided
in this Section, shall order the satisfaction of a judgment
out of any property held in trust for the judgment debtor
if such trust has, in good faith, been created by, or the fund
so held in trust has proceeded from, a person other than
the judgment debtor.”
The bank argued that trust distributions to the defendant, once made from the trust, are non-exempt assets.
The Court agreed with the trial court’s judicial lien,
finding that given “the plain language of Section 2–1403,
no property that is held ‘in trust’ may be used for the satisfaction of a judgment. However, there is no such prohibition regarding property that is no longer held in trust.
Thus, property that is no longer held in trust (such as principal distributions) may be used for the satisfaction of a
judgment.”
Momkus McCluskey LLC, Lisle, IL

A trust amendment derived from a copy of the original
is a valid amendment.
McCarthy v. Taylor, 2014 IL App (1st) 132239, 2014
WL 4161959, (August 22, 2014)
By Neil Goltermann3
McCarthy v. Taylor involves the appeal of a trial court’s
finding that a settlor’s handwritten amendment to a trust
was valid and enforceable. The plaintiff, who thought
he should be the successor trustee, claimed that the trust
amendment was invalid (1) because it did not comply with
the trust’s amendment clause; and, (2) it did not comply
with Illinois law for amendments.
The plaintiff argued that the trust terms required delivery of any amendment in order to be effective. The second paragraph of the trust, which was referred to as “the
amendment clause,” provided:
“At any time during my life, I may amend or revoke
this instrument or remove the successor trustee, by written
notice delivered to the successor trustee, and if this instrument is completely revoked, all trust property held by the
trustee shall be transferred and delivered in total and revert
back to me as my personal and/or individual property or as
I otherwise may direct in writing.”
The final paragraph of the trust was a confidentiality
statement:
“It is my further intention that this document and its
contents remain confidential during my life and shall not
be disclosed to anyone including the successor trustee(s)
named herein and the beneficiaries; the original shall be
kept in my possession and a duplicate of the original shall
be maintained by [my attorney] who, upon my death,
shall distribute copies to my successor trustee and the
beneficiaries.”
The Court observed it is possible for the amendment
clause to be reasonably subject to more than one meaning.
The first such interpretation is that delivery is required in
order to validate an amendment. The Court affirmed the
trial court ruling, that when the amendment clause is read
in context with the confidentiality statement it is incongruous for the testator to have intended the delivery of
amendments when it was also intended for the trust to be
confidential during his lifetime.
The Court also affirmed the finding that the amendment to the trust was effective. The plaintiff argued that
the trust terms and Illinois law require the following for
a valid trust amendment: (1) delivery to the successor
trustee; (2) a written, separate, and formal legal document;
(3) a signature that is an original, separate, and recognized

marking; and (4) an expressed intent or a clear expression
of amending.
The attorney testified that the settlor delivered the
trust amendment to him. The amendment was delivered
to the decedent’s attorney. The amendment is an exact
copy of the decedent’s original trust. Thus, the court’s
opinion notes the document includes the decedent’s’ initials on pages one through three, decedent’s signature on
page four, and the original notarization from when decedent executed the document. The document does include
certain words that are crossed out in the body of the document; where a provision or word is crossed out, a new word
or provision is handwritten above. Significantly, the names
of successor trustee are changed and the distributions to
beneficiaries are changed. There are also alterations to the
property identified on the attached schedules. The trial
court found the handwritten changes to the amended document to be as reliable as a signature.
The Court determined the trial court properly considered extrinsic evidence and found valid amendments ‘in
writing’ for this trust do not need to be a separate formal
legal document, do not need to contain a signature, do not
need to contain an “express intent” of amending, and do
not necessarily need to comply with the formalities of prior
amendments was not erroneous.

3

4

Momkus McCluskey LLC, Lisle, IL

FAMILY LAW
A spouse’s account is considered non-marital property
when it is opened after the breakdown of the marriage,
is easily identifiable and the spouse’s other income is
completely exhausted after paying for marital expenses.
In re Marriage of Foster, 2014 IL App (1st) 123078,
2014 WL 4161907, (Aug. 22, 2014)
By Jennifer E. Byrne, Katie C. Galanes, Danya A.
Grunyk, Victoria C. Kelly, Hillary A. Sefton, and Leah
D. Setzen4
In re Marriage of Foster, the husband and wife
filed cross-appeals claiming a number of errors by the
trial court including the classification of the husband’s
non-marital property, the award of maintenance to the
wife and the contribution to attorney fees by the husband
to the wife.
During the trial, the court classified a Scottrade account and awarded the value to the husband. The court
valued the account at $448. The wife argued that the account should have been valued at $178,993, and that had
the account been properly valued, she would have received
a greater share of the marital estate. The husband argued
Grunyk & Associates, P.C., Naperville, IL
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that the Scottrade account was actually his non-marital
account and that the trial court improperly classified the
account as marital.
On appeal, the Court found that the account was in
fact the husband’s non-marital account. The evidence at
trial showed that the husband used a marital account as
a conduit to transfer payment from a non-marital asset
into the Scottrade account. The Scottrade account was
opened after the breakdown of the marriage, and the
wife’s name was not on the account. The Court found
that the non-marital income was easily identifiable, and
that the husband’s marital income was completely exhausted after paying for marital expenses. Therefore,
the Court found that the non-marital inheritance was
not transmuted in marital property when it was deposited into a marital account. Based on this error, the case
was remanded to the trial court to determine the division of assets, and the award of maintenance and attorney fees.
The Court also ordered the case to be remanded for
the trial court to consider the issue of the husband’s dissipation of his non-marital estate. The Court found that
Section 503(d)(2) of the Illinois Marriage and Dissolution
of Marriage Act allows the trial court to consider the dissipation of non-marital assets when allocating the marital
assets. With regard to maintenance, the Court held that
a spouse is entitled to maintenance in an amount sufficient to maintain the standard of living the parties enjoyed
during the marriage, if the providing spouse has the means
to provide for the other spouse without compromising his
own needs. The Court also found that Section 504(a) does
not differentiate between marital and non-marital income.
It merely states, “Maintenance may be paid from the income or property of the other spouse.”
Although the UCCJEA may procedurally limit
an Illinois circuit court’s ability to make custody
determinations, it does not deprive it of its original
constitutionally-derived subject-matter jurisdiction
over them.

McCormack v. Robertson, 2014 IL App (4th) 140208,
2014 WL 3887271, (Aug. 8, 2014)
By Jennifer E. Byrne, Katie C. Galanes, Danya A.
Grunyk, Victoria C. Kelly, Hillary A. Sefton, and Leah
D. Setzen
In McCormick v. Robertson, a man (father), who was
a resident of the State of Illinois, engaged in a sexual relationship with a woman (mother), who was a resident of
the State of Missouri. Their relationship resulted in the
conception and birth of a child in the State of Missouri.
Shortly thereafter, the father filed a petition to establish
parentage and for custody in the State of Illinois. The
mother entered an appearance in the State of Illinois and
eventually the parties agreed to the entry of a judgment of
parentage and joint parenting agreement.
Two years later, the mother and the parties’ child
moved to the State of Nevada, which resulted in the father
filing a petition to terminate the joint parenting agreement
and for sole custody. The mother responded by filing a
petition to establish jurisdiction under the Uniform Child
Custody Jurisdiction and Enforcement Act (UCCJEA) for
custody and child support in the State of Nevada. She also
filed a motion to vacate the original parentage and joint
custody judgment, alleging that the order was void because
the circuit court lacked subject matter jurisdiction under
the UCCJEA. A UCCJEA conference was conducted between the States of Illinois and Nevada, after which the
Illinois circuit court declared the original parentage and
custody judgment void. The father appealed, arguing
that the child custody proceeding was a justiciable matter within the general jurisdiction of the circuit court conferred by the Illinois Constitution.
The Court ultimately agreed with the father. The
Illinois circuit courts derive their jurisdiction to hear
child custody matters from the state’s constitution, as
opposed to the UCCJEA. Therefore, the circuit court
did possess the subject-matter jurisdiction to hear
the father’s original petition and to enter the custody
judgment, and the judgment was not void for lack of
subject matter jurisdiction. □

If you wish to submit a contribution for inclusion in a future edition of the Illinois Law Update,
please e-mail Michael R. Sitrick, Illinois Law Update editor, at
sitrick.m@gmail.com.
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Judges’ Nite 40th Anniversary
BY CHRISTINA MORRISON

T

he holidays are quickly
approaching and we all know
what happens after that; two
solid months of bone-chilling cold...
OR, if you participate in Judges’ Nite,
two months of laughs, singing and
camaraderie capped off with the good
feeling you get on March 6th when
your efforts result in a sizable check to
Legal Aid!
Our upcoming 2015 season is extra special as it’s the 40th
Anniversary of the Judges’ Nite show
which will again be at College of
DuPage’s Belushi Performance Hall
in the MAC. I’m not going to out
any of our current cast members who
have been involved since
the beginning
but they have
seen a lot of
changes. Our
big change for
the 2015 show
is the introducNick Nelson
tion of Nick
Nelson as director. Nick has been in
the Judges’ Nite cast since 2009 playing characters such as Judge Demling
and Chief Judge Elsner. In 2009, he
won the coveted Judges’ Nite Rookie
of the Year award and was Assistant
Director in 2014. In his spare time,
Nick is an attorney with Keay &
Costello, PC in Wheaton. He’s
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already had the writing staff including
Brent Christensen, Patrick Hurley,
John Pcolinski, Mark Schmidt,
among other contributors, working
on ideas and developing scenes. The
script will include more jokes on state
and national topics so we attorneys
not regularly in the courthouse can
join in on the laughs. The show, titled
“Worst. Show. Ever.,” is inspired by
Mel Brooks’ The Producers: a group
of schemers look to end the Judges’
Nite show tradition by putting on the
worst show possible!
Thank you so much to everyone
who responded to our show survey earlier this year. The comment
most frequently made was with respect to the bar situation. Not the
attorney’s bar; the other, more fun
kind. In response, we are exploring having not one, not two, but
three bars in the lobby. However,
for this intoxicating wonderland to
become reality, we need sponsors
(and CoD approval, but mainly,
sponsors)! The main bar sponsorship has been lowered to $1000 and
we’ve added two “wing” bar sponsorships for $500. You all know the
show is better with a palliative, so
consider helping Legal Aid and the
cast by making our job a bit easier.
We are also going to have an entry
level sponsorship for a special 40th

Anniversary exhibit featuring cast
members over the years who have
gone on to play judges in real life.
To all the new attorneys reading
this... there have been several.

Speaking to newer attorneys,
we are again going to have lower
cost tickets this year for both new
and government attorneys in an
effort to be inclusive to those of us
with a second mortgage, I mean,
student loans. However, your entry
into the show will be totally free
if you join the cast! Starting the
SECOND Saturday in January, we
will rehearse Saturday afternoons
and one night a week. We don’t require any talent (see “worst show
possible” above), though if you have
some, we’ll put you on a pedestal…
er, use it. Stage crew, costumes, cast
and band, we have positions for everyone plus the chance to make 40
attorney friends who aren’t bored
stiff when you complain about brief
deadlines and emotional clients.
Nick and I will be at the November
Happy Hour and in the ARC on
Donut Thursdays in December and
will gladly talk your ear off about
the benefits of joining. If you have
any questions about the show or
joining the cast, feel free to email
me at cmm@dayrobert.com and
we’ll see the rest of you in March! □

The Law Firm of Momkus McCluskey, LLC has served the DuPage County
community for the past twenty-four years. The firm accepts referrals
and co-counsel relationships in the following areas:









Commercial and General Civil Litigation
Business, Corporate and Transactional
Financing, Loans and Commercial Real Estate
Insurance Coverage
Appeals
Family Law
Estate Planning
Employment

For more information, please contact one of the firm’s members,
Ed Momkus, Jim McCluskey, Jim Marsh, Angelo Spyratos,
Kimberly Davis, or Jim Harkness.

1001 Warrenville Road, Suite 500, Lisle, IL 60532• Tel: 630.434.0400 • Fax: 630.434.0444 • www.momlaw.com
221 North LaSalle Street, Suite 2050 • Chicago, IL 60601 • Tel: 312.345.1955 • Fax: 312.419.1546 • www.momlaw.com
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LRS Begins a New Year
BY CYNTHIA GARCIA

The DCBA Update will occasionally feature another DCBA staff
member providing insights into their
areas of expertise. This month, Lawyer
Referral Service Administrator Cynthia
Garcia talks about what she learned at
the Lawyer Referral and Information
Services Conference and highlights how
well LRS is working for our member
attorneys.

E

very year the American
Bar Association’s Standing
Committee
on
Lawyer
Referral and Information Service
hosts a workshop. The 2014 conference was held in California for 3 days
in October. The workshops included
constructing business plans, making
websites mobile friendly, developing
and changing Modest Means programs, a great learning experience
and inspirational as Lawyer Referral
Service begins a new year.
Our new LRS database has been
live since the end of March and
many of its features have made the
referral process more convenient and
efficient for attorneys and clients
alike. For example, attorneys can update cases and pay any referral fees
owed online. For the public, we have
made the process of finding a lawyer
as easy and user friendly as possible
with our self-referral website so the
service is once again available 24/7.
For those who need assistance, staff
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members continue to provide referrals via phone and email as well.
In addition to selecting 2 areas
of law when needed, the program
also allows us to include criteria to
specifically choose attorneys who
practice in other counties or specific
courts, by language spoken, other
state licensure, etc. better matching of attorneys to client needs. The
more closely we can match attorneys
to client needs, the better the referral experience will be for both parties. Current members of the Lawyer
Referral Service that would like to
include additional counties/courts
where they would be willing to take
cases or add other criteria, can log directly into their account in the LRS
database and select those criteria that
apply.
January 1 marks the beginning
of the new referral membership year.
If you are considering joining the
lawyer referral service, this is the perfect time to join. Membership in the
LRS covers a calendar year, but don’t
wait for January! If you decide to join
in November or December, membership dues will be the 12-month
rate, but you will be active immediately with committee approval – 13+
months for the price of 12!
If you are a current member of
LRS, it is also a great time to review
your law categories and consider
adding new ones. Each year, we find

we have categories of law with little
or no member representation. When
we get calls for these, we sometimes
end up referring the clients to other
bar associations. If you are interested in registering for additional
categories and have experience in
these areas, please consider the following: Administrative Law, Tax
Law (Real Estate Tax Assessments),
Government Benefits and Civil
Rights.
Current members should receive
renewal notices by December 1 with
renewal due by the end of January.
If you are considering adding categories, you may do so at that time. If
you are considering joining the LRS,
an application along with the rules
and regulations is available online
at dcba.org or you can stop in at the
DuPage County Bar Center and pick
up a copy there.
As always, if you have any questions or comments or would like to
receive more information about the
LRS program, please contact me at
630-653-7779 or cgarcia@dcba.org. □

Cynthia Garcia is the LRS Coordinator
for the DuPage County Bar Association.
She has a BA from DePaul University
where she studied public relations,
advertising and graphic design.
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Lessons Learned
on Appeal
BY CECILIA NAJERA

S

everal months ago our office
did an appeal. It resulted in
a Rule 23 Opinion, and I was
reminded that the practice of law
allows us the privilege of being perpetual students of the practice of law
that is ever changing. Additionally,
we must avoid becoming complacent
with cases that seem to be just like the
“one I had before.” Even elementary
issues and relatively simple cases need
to be thoroughly thought out from
conception.
The facts of the case were relatively
simple: Husband and Wife met in the
U.S., both emigrated from Mexico
before meeting here. They married on
April 10, 1999, in Chicago, Illinois.
They had two children together. Both
children were born in Illinois, and
have always lived in Illinois. The older
child was born in January of 2000 and
the younger child in May of 2001.
The parties were separated on April
15, 2001 when Husband left Wife,
while she was pregnant with their
youngest child. Wife did not know,
and had not met, any of Husband’s
family. Husband’s family was all in
Mexico, and Wife did not have any
of their contact information, and had
not heard from him since he left the
marital residence, and told her he was
going to Mexico, but didn’t specify
where.
Our client did not have any
knowledge of where her Husband’s

family lived in Mexico because the
parties met in Illinois, and had never
been to Mexico to visit his family or
hometown. She did not know anyone
that could ascertain his whereabouts
in Mexico. We didn’t have a work address. I thought the facts were simple
in that my client did not know the
whereabouts of her Husband, he left
the marital home twelve years ago,
had not tried to contact her in twelve
years, so we would try to serve the
last known address (where the parties last resided) hoping to get a lead
or an address to forward. My mistake
was not pressing my client for more
facts from the very beginning. When
no service was completed and there
were no leads on Husband’s whereabouts, I instinctually and pursuant
to 735 ILCS 5/2-206 (a) moved on to
serve Husband via publication, and
thought it would be proper to ask the
Court for possession of the personal
belongings that our client had within
the State of Illinois because the Court
could exercise in rem jurisdiction
to do so. I also thought it would be
proper to ask the Court for sole custody of the minor children in this case
pursuant to the children’s best interest standard. All of the other issues
would, of course, be reserved. At
prove up, my client was granted possession of her personal belongings in
the State and temporary custody of
the minor children.

It did not seem proper to award
temporary custody in a final Divorce
Decree. Additionally, it did not seem
in the children’s best interest to have
their sole primary caretaker for twelve
years have only temporary custody.
She would not be able to get passports
for the minor children, and for school
purposes she would not have paperwork showing she had permanent
custody of the children.
On appeal, I argued first, the
UCCJEA allows a court to exercise jurisdiction over children whose home
state is Illinois, and the UCCJEA
clearly allows notice to a Respondent
by publication. See 750 ILCS 36/108
(a) (2004), which states,
“(a) Notice required for the exercise of jurisdiction when a person is

CONTINUED ON PAGE 40

A Wheaton native, Cecilia “Cee-Cee”
Najera is a graduate of the University
of Iowa and received her J.D. from
Southern Illinois University. She served
as the DCBA New Lawyer Director
from 2004 to 2009. She has been a
Staff Attorney with DuPage Bar Legal
Aid Service since her admission to the
Illinois Bar in 2001. Additionally, she
has recently enjoyed adding the role of
Wife and new Mom to the mix
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outside this State may be given in a
manner prescribed by the law of this
State for service of process or by the
law of the state in which the service
is made. Notice must be given in a
manner reasonably calculated to give
actual notice, but may be by publication if other means are not effective.”
(emphasis added).
See also 750 ILCS 36/201 (c)
(2004), “Physical presence of, or personal jurisdiction over, a party or a
child is not necessary or sufficient to
make a child-custody determination.”
I also argued that awarding temporary custody was not consistent
with the best interest of the children pursuant to statute. Finally, I
argued that it is improper for a trial
court to award temporary custody
in a final Judgment for Dissolution
of Marriage. “A temporary order is
provisional in character and continues only during the pendency of the
action.” In re Marriage of Simmons,
221 Ill. App. 3d 89, 91 (5th Dist.
1991). “’When the action becomes
final, the temporary order has fulfilled its purpose and is superseded
by the provisions of the final decree.’”
Id. (citing In re Marriage of Slavenas,
139 Ill.App.3d 581, 587 (2d. Dist.
1985).
In the Rule 23 Opinion, the
Appellate Court found that the
UCCJEA did not apply to this matter. Service by publication was not
proper because nothing more was
done than an attempt at the last
known address, and more should
have been done to ascertain the absent Father’s address despite him having no contact with his Wife or children for twelve years and testimony
presented that he had left for Mexico.
Therefore, the Appellate Court did
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not address the two bigger issues
of best interest or whether it is improper to award temporary custody
in a final Judgment for Dissolution
of Marriage. The Trial Court’s ruling
of temporary custody was affirmed.
I re-learned not just to press my
clients for more facts from the conception of the case, but also to put

more of a burden on the client to take
more action in obtaining a correct
address before filing their Petition
for Dissolution of Marriage so that
all of the specifics can be put on the
record at prove up. I also learned that
you can only argue what your client
“gives” you, and sometimes that’s
not enough. □

Do your clients know where to go
when they want to give?
Smart, impactful philanthropy made easy.
The DuPage Community Foundation
is the leader in matching people’s charitable passions
with the needs of our community.
Whether your client wants to give to organizations
inside or outside of DuPage, we make it easy for them
to support the causes that matter most.
We offer a variety of ways for your clients to give now,
leave a legacy or do both, so that they can achieve their
charitable goals in a way that’s simple, comfortable and rewarding.
How We Can Help:
•
•
•
•
•
•

Work with you and your clients to focus their charitable goals
Match client passions with meaningful causes
Provide insight and guidance on the local charitable landscape
Facilitate large and complex gifts and bequests
Streamline your clients’ philanthropy
Develop a charitable plan that will minimize your clients’ costs and
administrative hassles while potentially increasing their tax savings
Talk to your clients about how they can give through the
Foundation to make a difference now, and for generations to come.

It’s Your Community. It’s Your Foundation.
The DuPage Community Foundation
104 E. Roosevelt Road, Suite 204
Wheaton, IL 60187-5200
(630) 665-5556
www.dcfdn.org
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October Meeting and Opinions
for Consideration
BY JAMES F. MCCLUSKEY

O

n October 17, 2014, the
ISBA Board of Governors
met at the Chicago
Regional Office. President Felice
reported on the Solo and Small Firm
Conferences being held throughout
the State of Illinois. The thrust of this
conference is technology and how it
can improve the practice of law.
The Chair of the Budget
Committee, President-Elect Umberto
Davi, reviewed the operating statement and budget for the period of
July 2013 through June 30, 2014,
reporting that the ISBA is in great
financial health. Kudos to Past
President Paula Holderman, current President Felice, President-Elect
Umberto Davi, and Second Vice
President Vince Cornelius for a very
successful financial year.
Second Vice President Vince
Cornelius and the Chair of the Scope
Committee are now responsible for
reviewing all ISBA award recipients.
The Scope Committee also reviewed
the dues for non-residents of the
State of Illinois. There was a proposal
by the Standing Committee on Bar
Services and Activities to increase the
dues to $125.00.
Charles Northrup of the ISBA
reported on proposed professional
conduct advisory opinions. A
brief synopsis of the opinions is as
follows:

Recommended Opinion 14-05
This opinion addresses whether
there is a conflict of interest for a
State’s Attorney to represent his or her
county in union negotiations with
county law enforcement personnel.
The ISBA opines that it is not a direct conflict or generally a “material
limitation” conflict, and that a State’s
Attorney can represent the county.
However, the opinion notes that the
“material limitation” conflict analysis
is very fact specific and that it is possible that such a conflict may be present
under certain circumstances such as
when the State’s Attorney has a personal relationship or close working
relationship with law enforcement
personnel.
Recommended Opinion 14-06
This brief opinion addresses
whether a lawyer may wear an item
of clothing that bears his or her firm
name in a television interview. The
opinion concludes that the conduct
is appropriate and employs a typical
advertising/communication analysis.
Recommended Opinion 14-07
This opinion presents an important ethics issue for the ISBA board.
The opinion was recommended for
board approval by a divided committee
vote of 9 to 6. The question is whether
Illinois lawyers may ethically advise or

assist clients with respect to Illinois’
new medical marijuana law. The opinion concludes that the lawyers may do
both. This was the subject of a very aggressive discussion as to the content of
the ISBA opinion when State Law is in
conflict with Federal Law. The ISBA
board voted in favor of an advisory
opinion. President Felice deferred the
drafting to General Counsel, Charles
Northrup.
ISBA elections will be held in
April, 2015. The DuPage County
Board of Governors seat will be vacated by James F. McCluskey, as he
is ineligible to succeed due to term
limitations. All members of the ISBA
in good standing, except non-lawyer
members, are eligible to vote. Eligible
members who reside in the areas in
which there are contested elections
may vote in the appropriate Board of
Governors race.
CONTINUED ON PAGE 42

James F. McCluskey, a principal of
Momkus McCluskey LLC, handles a wide
range of litigation. His areas of expertise
incorporate 30 years of experience in
contract, shareholder disputes, real
estate, partnership dissolution, and
professional liability litigation. He is the
18th Circuit’s Governor of the Illinois
State Bar Association and Past President
of the DCBA.
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The Young Lawyers Division of
the ISBA will be having their 17th
Annual Holiday Party at Duffy’s
Tavern & Grille, 4201/2 West
Diversey in Chicago, Illinois on
December 5, 2014 at 6:00 p.m. to
10:00 p.m. Please show your support for the Illinois Bar Foundation/
Young Lawyers Division Children’s
Assistance Fund by attending the
party.
Lastly, please save the date for
the Mid Year Meeting which will
be held at the Sheraton Chicago in
Chicago, Illinois on December 11 –
13, 2014. □

LRS Stats from 10/1/2014 to 10/31/2014:
The Lawyer Referral & Mediation Service received a total of 522 referrals,
including 21 in Spanish (373 by telephone, 9 walk-in, and 140 online referrals)
for the month of October.
If you have questions regarding the service, attorneys please call Cynthia
Garcia at (630) 653-7779 or email cgarcia@dcba.org. Please refer clients to call
(630) 653-9109 or request a referral through the website at www.dcba.org.
Administrative . . . . . . . . . . . . . . . . 0

Government Benefits . . . . . . . . . . . 7

Appeals  . . . . . . . . . . . . . . . . . . . . . 2

Health Care Law  . . . . . . . . . . . . . . 0

Bankruptcy  . . . . . . . . . . . . . . . . . 12

Immigration . . . . . . . . . . . . . . . . . . 6

Business Law  . . . . . . . . . . . . . . . . 20

Insurance . . . . . . . . . . . . . . . . . . . 14

Civil Rights  . . . . . . . . . . . . . . . . . . 2

Intellectual Property . . . . . . . . . . . . 3

Collection  . . . . . . . . . . . . . . . . . . 26

Mediation  . . . . . . . . . . . . . . . . . . . 0

Consumer Protection . . . . . . . . . . 17

Mental Health . . . . . . . . . . . . . . . . 0

Contract Law . . . . . . . . . . . . . . . . . 0

Military Law . . . . . . . . . . . . . . . . . 0

Criminal  . . . . . . . . . . . . . . . . . . 124

Personal Injury . . . . . . . . . . . . . . . 33

Elder Law . . . . . . . . . . . . . . . . . . . . 6

Real Estate . . . . . . . . . . . . . . . . . . 75

Employment Law . . . . . . . . . . . . . 36

School Law . . . . . . . . . . . . . . . . . . . 3

Estate Law . . . . . . . . . . . . . . . . . . 14

Social Security  . . . . . . . . . . . . . . . . 0

Family Law . . . . . . . . . . . . . . . . . 117

Tax Law . . . . . . . . . . . . . . . . . . . . . 2

Federal Court . . . . . . . . . . . . . . . . . 0

Workers’ Compensation . . . . . . . . . 3

Benefit Highlight

Free MCLE
20+ substantive law committees bring
you over 75 FREE lunch time MCLE
opportunities annually!
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CLASSIFIEDS
RECEPTIONIST
Peskind Law Firm located in St Charles
and concentrates in family law is seeking
a part time receptionist to work Monday
thru Friday from 11am to 5pm.Candidate
must possess exceptional people skills and
positive attitude . Please send inquiries to
susan@peskindlaw.com.
RECEPTIONIST, PART-TIME
Beck & Houlihan, P.C. in Wheaton, Illinois
is looking for a reliable part-time receptionist Monday through Friday, 3-4 hours
a day. Candidate must possess exceptional
people skills, positive attitude, experience
in Timeslips, word and excel a plus. Please
send inquires to jwebber@beckhoulihan.
com.
LITIGATION PARALEGAL,
PART-TIME
Wheaton Law Firm seeks Part Time
Litigation Paralegal to work 10-15 hours a
week.
Job responsibilities include:
• docketing and scheduling court dates and
deposition dates
• preparation of pleadings such as notices
of filing, notices of motion, motions, answers to complaints
• preparation of discovery documents such
as interrogatories, notice to produce,
FOIA requests, subpoenas for records and
depositions,
• trial preparation: preparing pre-trial motions, trial subpoenas, exhibits and deposition abstracts
•
communication with clients, opposing
counsel and witnesses
Skills preferred:
• 4 year degree or Associate degree
•
Excellent typing and communication
skills
• Experience with Microsoft Word, Excel,
Outlook, Adobe Acrobat

Please fax or email a copy of your cover letter and resume to: Katie Klein , Fax: (630)
871-0224 , kklein@ekcmlawfirm.com
BEFORE YOU CLOSE YOUR
PRACTICE or RETIRE…
Call Us. Why not get something for the
years you spent building your client base.
Consider merging your practice into ours.
Attorneys with a combined 30 years of experience can help you retire. We are seeking
to merge or acquire practices which include
corporate and/or estate planning matters.
All contacts will be held in strict confidence.
Please contact us at mergebeforeyouretire@
gmail.com or (630) 335-1939.
NAPERVILLE
Office space in DuPage County, Naperville.
Law firm has up to 2 windowed offices for sublet. Perfect for solos or small
firm. Workstation space also available.
Receptionist, utilities, internet, phone,
copier and fax, use of kitchen and conference room. Contact Brian at (630) 7174242.
WHEATON (Danada Area)
3 Private Office Suites Available: 1000 sq ft
for $1,150 a month, 1500 sq ft, $1,700 a
month and 2400 sq ft for $2,700 a month.
Upscale in all aspects. Call Mark at (630)
745-0264

LISLE - Executive Conference Room

Available for meetings, depositions,
seminars, client interviews, etc.
Can be used as a mail drop by prior
arrangement.
• Located in a professional office building
on Rt. 53 in Lisle, next to River Bend Golf
Course
•C
 lose to I-355 and I-88.
• Wireless broadband Internet connection
available.
• Use of common areas, including waiting
room and kitchenette.
• Ideal for attorneys, accountants, and other
professionals.
• Terms $25 per hour or $125 per day.
ADDITIONAL OFFICE SPACE ALSO
AVAILABLE. (630) 960-0500 tman@irstax.com www.irstax.com

County Court Reporters, Inc.
600 S. County Farm Rd.
Suite 200B
Wheaton, IL 60187
www.countycourtreportersinc.net
ccr600@ameritech.net
630.653.1622
630.653.4119 (fax)

For the latest in Classified ads for jobs and office space available as well as resumes, check the website at dcba.org.
If you are interested in placing an ad or submitting your resume, please contact Ann Martin at
amartin@dcba.org or call 630.653.7779 for more information.
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WHERE TO BE IN DECEMBER

Lawyers Lend A Hand and the
DCBA Holiday Party

The annual DCBA holiday party
will be held on Tuesday, December 9
at Maggiano’s in Naperville. The festivities and general holiday revelry
begin at 5:30 P.M. Hearty Appetizers
and desserts will be served. This year
a cash bar (and Maggiano’s means
cash only, no credit cards will be
accepted) will be available should
you choose to imbibe some holiday
spirits. Each partygoer will receive
one ticket for a free drink if they
bring in a new, unwrapped toy for
the Lawyers Lend a Hand annual
toy drive. Toys will be distributed to
local DuPage County organizations.
Pricing is $40 early bird and
$60 after December 1st for all

registrants. We also want to thank
OVC for sponsoring the drink
tickets. Additional sponsorships
are still available. Please contact
Cindy Allston for more sponsorship
information.
If you are unable to make it to
the party, toy donations can also be
dropped off at the Bar Center up
until 5:00 P.M. on December 11
when LLH volunteers will be sorting for distribution Please don’t forget to volunteer some of your time
this holiday season and help LLH
sort and deliver the toys. Your time
will make sure some very needy
children have a Christmas present
under the tree. □

Don’t Miss The Holiday Breakfast at the
Attorney’s Resource Center

The
DuPage
County Bar Founda
tion will host a
Holiday Breakfast on
December 18, 2014
starting at 8:30 AM.
In 2008, DCBA
and DCBF member Walt Jackowiec
came up with the idea for the Holiday
Breakfast and it has become an annual
event. It is a great event to get to know
your fellow attorneys and judges in a
relaxed and fun atmosphere. The purpose of the breakfast is to celebrate the
season over a collegial breakfast and
to support the DuPage County Bar
Foundation and its programs. There
is no charge to attend for DCBA
members but sponsors for the breakfast are sought in advance. Suggested
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donations are $100 for solo attorneys;
$250 for firms of 3-9 and $500 for
firms of 10 or more. Since its inception, the Holiday Breakfast has raised
over $27,000.00 for DCBF law school
scholarships given to local students
and grants to area charitable organizations. The scholarships awarded
play an important part in defraying
some of the ever-increasing costs
associated with obtaining a Juris
Doctorate. The DCBF receives over
20 applications from needy students
each year and your contributions
will allow the DCBF to continue
these awards.
Established in 1997, the DuPage
County Bar Foundation is the charitable [501(c) (3)] arm of the DuPage
County Bar Association. The purpose

of this educational and charitable
corporation is: To foster and maintain the honor and integrity of the
profession of law; To improve and
facilitate the administration of justice; To promote the study of the law;
To acquire, preserve and exhibit rare
books and documents, subjects of art
and items of historical interest having legal significance; and To assist
deserving members of the DuPage
County Bar and their dependents
who are ill, incapacitated or superannuated. “The Breakfast is a really fun
morning – it’s a great celebration at
the end of the year. Members really
enjoy the opportunity to see one another and enjoy a hearty breakfast.”
Said DCBA Executive Director Leslie
Monahan during last year’s event. □

‘‘

WHY ATG?
I’ve been a member for
more than 30 years. Would I do it again?
In a heartbeat. It’s not just a part of what
I do, it’s what I do. We prospered with
ATG. This long relationship with ATG,
the mentoring and the loyalty—it has
improved my practice, even defined my
practice. Commercial companies will
never be able to emulate what ATG does
because their motivation is solely profit,
they are focused on selling services to
lawyers. Because it’s lawyer-owned, ATG
is focused on the professional relationship
that exists between the organization and
the lawyers and the results that
flow from that.

’’

Thomas F. Courtney, Sr.
Thomas F. Courtney Law Office
Palos Heights
ATG Member Since 1977

ATG: Making good lawyers better.
800.788.8989
WWW.ATGF.COM

Contact us for more information:
Kelly Kawell Senior Account Manger
Direct Phone: 312.752.1213
E-mail: kkawell@atgf.com
ATG is an Illinois Accredited
Continuing Legal Education Provider.
Offices in: Arlington Heights | Belleville | Champaign
Chicago | Frankfort | Gurnee | Libertyville | Lombard
Oak Lawn | Skokie | Wheaton | Waukesha, Wisconsin

Visit us at our new location in Gurnee.
NLT | Belvidere | Crystal Lake | Rockford
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