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From the Editor
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Just This Once: Ignore
the Copyright Notice and
Copy the Article
By Ted A. Donner

T

he cover of this edition of the
DCBA Brief is a photographic
portrait by Robert E. Potter III of
Judge Bonnie M. Wheaton, the presiding judge of the chancery division in
the Eighteenth Judicial Circuit. Judge
Wheaton has been an active member
of the DCBA, and a contributor to this
magazine, for some time now. She has
been serving as a judge in chancery for
20 years (since 1991, in fact, when the
new courthouse first opened its doors at
505 County Farm Road in Wheaton).
As much as she enjoys the work, like
the other judges in her division, we
suspect she is also up to her eyeballs in
work. The chancery division, after all,
has the difficult task assigned to it of
handling DuPage County’s growing
number of foreclosure cases.
In addition to his interview with
Judge Wheaton, Sean McCumber’s
interest in how foreclosures are being handled in DuPage County led
him to Judge Robert Gibson, the
newest member of the chancery division. Judge Gibson, despite having
been only recently sworn in, specifically requested that he be assigned to
the forcible entry and foreclosure
call. McCumber interviewed him for
the News & Events section in this issue. Gibson, in turn, put together a
story about the foreclosure call for the
Articles section.
It’s an important subject and we
are therefore grateful to McCumber,
Judge Wheaton, and Judge Gibson
for their assistance in helping us get
these stories together. The number of
foreclosure cases in DuPage County
continues to grow and the problem
therefore remains a serious one for all

of us. It impacts not only our practices
but the communities in which we live.
The times have changed dramatically.
Today, we all know someone who is
going through foreclosure, if we are
not going through it ourselves.
In 2008, it bears emphasizing, a total of roughly 6,200 foreclosure actions
were filed in DuPage County. The
State of Illinois, at the time, ranked
ninth in the Country for total number of foreclosure actions, a problem
which United States Representative,
Judith Biggert described at the time as
a “real concern.”1 By the end of 2009,
Illinois was fifth among those states
hit by the foreclosure crisis, with just
over 53,000 foreclosures filed in the
metropolitan area (the overall increase
from the prior year was a “whopping
40%”).2 The number of foreclosures
filed in DuPage County continued to
accelerate through the first half of this
year, as the number of foreclosures for
the period increased by some 75%
from last year to this.3
Judge Gibson’s laudable decision to
take on the task of handling this growing problem is thus particularly notable, as are the efforts of everyone in
the chancery division. Thanks to their
work, and that of the DuPage County
Board, for example, defendants in foreclosure are being invited to seek help
from the DuPage Homeownership
1 Kathy Cichon, DuPage Faces Growing Number
of Foreclosures, Downers Grove Sun, January
22, 2009.
2 Jonathan Green, Chicago Foreclosure Rates
Increase, associatedcontent.com, October
12, 2009.
3 Condo Foreclosures Drive New Foreclosure
Growth in Chicago Suburbs, New Data Show,
Regional Home Ownership Preservation
Initiative, Fall 2010 (regionalhopi.org).

Center (www.dhoc.org), which now
maintains a presence in the courtroom.
That’s just one step and there is
certainly still a great deal to be done.
The problem is after all expected to get
worse in DuPage County and throughout the rest of the country before it gets
better. Still, it is reassuring to know
that the chancery division is taking
steps to help facilitate solutions.
No matter what area of practice
we concentrate in, we all have clients,
neighbors, friends or family members
who are facing difficult times and
the attendant prospect of losing their
homes. The problems facing these
families involve money, to be sure, but
they also involve a host of legal issues
which we, as lawyers, are particularly
well suited to help them address. So,
while there are a lot of other stories in
this issue about a host of other issues
and topics, all of which we hope you’ll
find of interest, if there is one story in
this issue that we’d be grateful to see
you photocopy and distribute to your
colleagues, it would be Judge Gibson’s
article on foreclosures.

Ted A. Donner is an AV-rated attorney
with Donner & Company Law Offices
LLC and an adjunct professor with
Loyola University Chicago School of
Law. He is the author of two national
treatises for Thomson-West including
Jury Selection: Strategy & Science
and the Attorney’s Practice Guide to
Negotiation. He was the Editor-inChief of the DCBA Brief for 2007-08
and served as Associate Editor in 200607 and 2009-10.
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President’s Message

James Madison Would
Have Been Proud....
By Steven M. Ruffalo

R

ecently, my wife and I were getting ready to leave our home in
order to attend a parent teacher conference, the subject of which was our
first grade daughter, whom many of
you already know by name. As we
were saying our goodbyes and issuing final instructions to the sitter, our
daughter began putting her shoes on
as if she was going to accompany us.
Knowing the conference was strictly
between parents and teacher, we attempted to gently correct her apparent misunderstanding. Hearing none
of it, she held her ground quite firmly
and insisted that the meeting, in
which she would be the very subject
of our discussions, couldn’t possibly
occur without her being present. She
went on to profess her very distinct
recollection that, at least in her case,
the teacher had in fact confirmed that
her presence would be allowed, nay
welcomed, as she buttoned the top
button of her coat and reached for her
hat and mittens.
Only after several minutes of gentle
cross examination, did her “distinct
recollection” start to unravel, turning
instead into a jumbled set of pleas to
support the remedy she sought; that
she be permitted to attend the conference. After all, she reasoned, she
needed to be present to defend herself
should the discussion involve anything
other than the glowing praise she felt,
through her school work, she had
earned. At that very moment, right
there in my own home, chest high in
debate with a first grader, it dawned
on me: I was witnessing a real life ex-

ample of why the Sixth Amendment’s
Confrontation Clause is such a vital part of our Bill of Rights. James
Madison himself would have been
quite proud of my daughter’s arguments as she, with shoulders slumped
under the weight of resignation, unbuttoned her coat, wallowing in the
injustice of it all.
As we arrived to the conference, unavoidably delayed, the teacher smiled
at us and got right to the point. She
commenced to heap glowing praise
upon our daughter, citing her many
accomplishments with nary a negative comment made. As we returned
home, my wife and I were nearly accosted by our daughter who anxiously
rushed to us as we exited our car in
the garage, insistent upon knowing
exactly what was said about her, all the
details, “tell me now, please, please, I
really, really need to know!” Only after we had recited verbatim (and several times at that) the words that were
uttered in the conference as best we
could recall them, was our daughter
satisfied that the conference had been
just; that she had been fairly judged
and aptly vindicated; the results of her
school work accurately recorded and
correctly made part of her permanent
record. Then, with a contented smile,
she gave us each a good night peck
and off to bed she went.
That evening’s episode made me
realize the aptness of the saying we
use so often to describe the way our
offspring inherit our own proclivities:
“the fruit doesn’t fall from the tree.”
Just like my first grade daughter, I

too am intensely interested in knowing how my work, once done, will be
judged. Even though its seems like
yesterday, nine months ago I stood
before many of you and took an oath
to serve you, the members of the
DCBA, to the very best of my abilities for a one year term. With nine of
those twelve months having passed, I
can tell you that I remain intensely interested in knowing how this year will
be judged. Not so much how I will
be judged as much as how you, our
members, perceive the performance
of my team. That team, I will have
you know, was directly challenged
in June of last year to direct, govern,
operate, staff and manage the DCBA
President’s Message
continued on Page 6 »

Steven M. Ruffalo is the President of the
DuPage County Bar Association. He
is also a member of Fuchs & Roselli,
Ltd. where he serves the litigation
and pre-litigation needs of small to
mid-sized family and closely held
business organizations. Mr. Ruffalo
graduated from the University of
Illinois at Chicago in 1984. He began
his professional career in the Division
General Counsel’s office of the Unisys
Corporation in 1988 while earning
his law degree from the John Marshall
School of Law and his Masters in
Business Administration from Rosary
College. Mr. Ruffalo also currently
serves as Assistant Village Attorney for
the Village of Hinsdale and as a Fellow
of the American Bar Association.
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» President’s Message continued from Page 5
with excellence as their one and only
standard. That team is comprised of
a Board of Directors that has been
extremely engaged and committed, a
new Executive Director who has eagerly taken on many new challenges
while making it her mission to transition seamlessly into our organization,
a staff that understands the importance of providing excellent service
not only to our members, but to all
of those with whom they come in
contact, an Executive Committee that
works hard to ensure your interests
are well protected, Committee Chairs
who have put on thought-provoking
seminars and who have submitted
timely, well-prepared, well-researched
articles to the Brief, and an Editor,
Associate Editor, Assistant Editor and
Publication Board who have taken
enormous amounts of their own time
in creating – the new Brief – a legal
journal, the features, look and feel of
which have garnered the attention of
practitioners and judges statewide.
Let’s see, have I left anyone out?
Oh yes, a Membership Services
Director who works so hard (she actually agonizes) to ensure that our
events are well planned and well attended, a Financial and Information
Systems Manager who is rock solid, a
Continuing Education Administrator
who, with our CLE committee, works
tirelessly behind the to scenes to ensure our many seminars and committee meetings are planned, accredited,
promoted and presented in such a way
as to give our members a wide variety
of substantive CLE options, a Driver
Improvement Administrator that
makes our program incomparably
excellent, a new LRS Administrator
who makes it her business to connect clients with attorneys and who
has brought her business acumen to
bear in the administration of that pro-

gram, a Producer, Director, cast, crew
and Judges’ Nite Band who work tirelessly for months to bring us an entertaining evening which tastefully
delivers (to some) a comeuppance of
sorts, and to all an evening of good
music, folly and laughs which has perhaps become the single most unifying DCBA event we host. Through
Judges’ Nite, we have also gained in
the JNB, a group of fellow members
blessed with the talent of song who
compose, rehearse and deliver rockin’
good music throughout the year. Last,
but by no means least, there are three
Officers who attend and chair countless meetings, planning and plotting
the DCBA’s future course as they anxiously await the arrival of their term as
DCBA President. If these folks have
had the impact on you that I suspect
they have, their names are by now
known to you. It is their accomplishments that are their calling cards.
Much like my daughter knowing
the quality of her own school work and
the ex parte parent-teacher-conference
which seems to have lit the fuse of her
6th Amendment protest, the specter
of being judged by the DCBA’s many
members causes us, this team I speak
of, to approach each day convinced
we are able to make a difference; as
what we do and how we do it will be
seen, felt, observed, made known and
of course later judged – made known
not just to the membership we serve,
but perhaps more importantly, made
know to each other. In this way, we
seem to not only be leading by example, but demonstrating to each other
that our personal pursuit of excellence
seems to be somewhat contagious. As
certain as my daughter was of her good
school work, I too am certain that the
daily work of this DCBA team will be
fairly judged and truly appreciated.
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New Circuit Judge, Robert G. Gibson,
Takes On DuPage Foreclosure Call
By sean mccumber and ted a. donner

O

n July 26, 2010, Robert G. father worked for MacGregor Golf and friends for what was certainly an
Gibson was sworn in as the new- as a sales representative and later as important celebration. Since then,
est Circuit Judge of the Eighteenth Midwest Sales Manager. So, through however, he has had a particularly
Judicial Circuit. The Illinois Supreme his father’s work, Gibson got to meet tough call to handle in his new posiCourt appointed Gibson to fill the va- such sports legends as Joe Namath, tion as Circuit Judge. Judge Gibson
cancy left by the retirement of Judge Jack Nicklaus, Willie Mays and, of specifically requested and was assigned
Perry Thompson.
course, pitcher Bob Gibson. Judge to the forcible entry and foreclosure
After he obtained his undergradu- Gibson, who was adopted and did not calls in chancery, an unusual choice
ate degree from the University of learn much about his biological fam- given the current state of the housing
Notre Dame, Judge Gibson earned his ily until he was in his 40s, said of the market and the depressing task facing
J.D. from the University of Illinois, parents that raised him, “I am proud the Chancery Division these days.
where he clerked for a sole practi- that, to this day, I am still very close
Much of his call deals, in particular,
tioner named Jim O’Shaugnessy. with my parents.”
with residential real estate foreclosures.
Then, after graduaDuring our initial intertion, he joined a small
view with him, he welled
firm in Naperville that
with emotion about that
would become known as
call. He told us about
Dommermuth, Brestal,
his call that day and the
Cobine & West, Ltd.,
number of problems he
where he worked for 27
saw homeowners strugyears prior to joining
gling with. “I had several
the bench. In the early
people before me today,”
years, Gibson handled
he said, “who gave moncriminal trials and some
ey to people to help them
civil trials and arbitrasave their homes. These
tions. “I first thought
people took that money
Robert Gibson & wife Suzanne with Chief Justice Thomas
criminal law was going to be
and disappeared. Now I have
my niche,” he said, “but civil became
Absent from the photographs to tell the homeowners that they no
more and more of my practice until from Judge Gibsons’ swearing in, but longer have the home they thought
it became my practice.” During his certainly there in spirit, was Judge they had worked to save from foreclolast seven years at the firm, Gibson Gibson’s friend and mentor, Judge sure.” Worried about the effect that
was focused on commercial develop- Rodney W. Equi. Gibson said that, such predators can have on people, he
ment deals, although he continued “all the circuit judges have been won- said at the time that he hopes to “help
to stay active in the courtroom. “I’m derful and welcoming, always help- educate attorneys about the issues in
primarily a litigation lawyer,” he said, ing me out and offering advice.” But foreclosures to help combat unsavory
“so even if you may not have seen me he was particularly grateful for Judge types who prey on those in tough fiin the courtroom recently, that doesn’t Equi who, he said, helped him “learn nancial situations.”
mean I haven’t been there.”
the ropes.”
True to that commitment, Judge
Both of his parents saw him sworn
Like most such occasions, Judge Gibson has done a number of things in
in as a judge, as did his wife and chil- Gibson’s swearing in was a festive oc- just his first few months on the bench
dren (Judge Gibson has four chil- casion. He was sworn in by Illinois to help alleviate some of the problems
dren: two twin daughters in college, Supreme Court Justice Robert R.
circuit judge gibson
continued on Page 19 »
a son, and another daughter). His Thomas and surrounded by family

photo by Pat O’Brien (photosbypato@sbcglobal.net)
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Agenda Set for DCBA President’s
“Spring Training 2011”
Trip to Arizona in March

S

teve Ruffalo is looking forward
to the DCBA President’s Trip
this coming March 4-6, 2011. In
his capacity as DCBA President,
Ruffalo had the honor of choosing
the venue for this year’s trip, an event
which allows DCBA members to
enjoy a few days out of town while
picking up some always important
MCLE credit. He chose the Arizona
Biltmore, a Waldorf Astoria hotel in
Phoenix, Arizona, where attendees
can enjoy some good weather, a preseason baseball game, and a host
of family friendly activities. “We
wanted a location that would provide
things to do for everyone in the
family,” he said, “because we really
want this to be a trip people can
bring their families on. We see each
other professionally all the time and

it’s great that we have all these events
in the DCBA for attorneys and
judges and paralegals to get together.
But, for many of us, our families are
a very important part of who we are
and what matters to us. I think it’s
important that we provide ways for
our families to get to know who all
these people are and that we get a
chance to interact with our families
at some of these events.”
On the agenda, the DCBA has a
dinner scheduled for Friday night
at the Biltmore, to which everyone
is invited. Then, starting Saturday
morning, MCLE presentations
will be available from a host of
established members of the bench,
including Judge John W. Demling,
Judge Rodney W. Equi, Judge
Daniel P. Guerin, Judge Robert
Dispute Advisory Services

®

A complete solution in dispute advisory services providing investigative
accounting, valuation and damages analysis, fraud examinations, and
computer forensics/e-discovery for matters of:
Commercial Litigation
Construction
Family Law
Insurance Litigation
Personal Injury
To learn more about our services please contact:
V. Gregory McKnight, CPA, ABV
Partner
(630) 566-8552 | gmcknight@sikich.com
Aurora, IL | Chicago, IL | Decatur, IL | Indianapolis, IN
New York, NY | Rockford, IL | Springfield, IL | St. Louis, MO
Visit us at www.sikich.com
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Kleeman, Judge Neal W. Cerne, and
Judge Bob Gibson. “The seminars
we’re presenting,” Ruffalo said, “are
designed to reach a broad spectrum
of interests. They’re not going to
be presentations that only a couple
lawyers understand or have any
interest in. The judges we have lined
up are presenting material that will
be of interest to anyone practicing
law.”
That afternoon, the DCBA has
a bus ready to take attendees to a
Cubs pre-season game. “The Sox
are playing that day too,” Ruffalo
said, “and I’m sure there will be some
people who want to see the Sox rather
than the Cubs. But we put together
a bus for the Cubs game because it’s a
lot closer to the hotel.”
Ruffalo himself is planning to
stay over until Monday so he and
his family can take a drive to the
Grand Canyon but, he was quick to
emphasize, there will be plenty to
do even without leaving the hotel
property. “There’s so much to do on
this trip,” he said. “There are two
golf courses, a water park, all kinds of
activities right on the hotel grounds.
We’ve arranged a block of rooms at a
discounted rate, the MCLE seminars
will be right there at the hotel. We’ve
got the bus arranged. You could stay
here for the whole weekend and have
plenty to do and never rent a car.” To
register, please contact Sue Makovec
at the DCBA: (630) 653-7779.

DCBA Celebrates Halloween With Character

T

his year’s DCBA Halloween Party
was held at Seven Bridges and
attended by just shy of 100 lawyers,
paralegals, Bar Association staff and
their friends, all dressed in an array
of unusual, sometimes clever, often
frightening costumes. The DCBA’s
Executive Director, Leslie Monahan,
for example, came with her husband.
They appeared as the Morton Salt girl
and the Energizer Bunny. The punch
line: She was “a salt,” he was battery.
Jacki Hamler, DCBA Financial
Manager, came as Mr. Peanut, and

Sue Makovec, DCBA Membership
and Marketing Director, came as
Barbie (something easiest to tell from
her “No Kens” button and her date’s
G.I. Joe costume). DCBA President
Steve Ruffalo appeared as the
Invisible Man (or did he?) and former
DCBA President Fred Spitzzeri
came, oddly enough, as a Blackhawks
fan. The members of the Judge’s Nite
Band were dressed a bit more low-key
this year (in
one collective
ode to 50s

musicals), but were nevertheless in
fine form. They played right through
to the end of the party
Prizes were awarded to John
Alvarado (Best Male), Danielle
Provenzale (Best Female), Joe
Glimco (Scariest), Judge Brian
McKillip (Best Disguise), Dion and
Kelly Davi (Best Couple) and Sherby
Scurto & Tim Martin (President’s
Award for Effort).

photos taken by Melissa Piwowar
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Donald J. Ramsell has been named “Illinois Super Lawyer” by Chicago Magazine’s publishers
since 2005. The Chicago Sun Times identified Mr. Ramsell as one of the top 5 DUI Defense
Attorneys in the State of Illinois. Donald is a nationally recognized DUI defense attorney, author
and lecturer on the topic of DUI defense. Recently, Don was also named one of “Illinois Leading
Lawyers” in a statewide survey of his peers. Don has instructed attorneys on DUI defense in
Illinois, Michigan, Texas and at Harvard. In 2007, Donald was nominated and recognized as a
sustaining Member of the National College for DUI Defense.
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Birkett Sworn In As Newest Justice of
Second Appellate District

T

he Ceremonial Swearing in of
long time DuPage County State’s
Attorney Joseph Birkett as Justice of
the Appellate Court for the Second
Appellate District was performed by
Supreme Court Justice Robert R.
Thomas on December 11, 2010 at the
DuPage County Judicial Center. The
official swearing in ceremony occurred
the day before. Birkett replaced John
M. (“Jack”) O’Malley, who resigned
the position effective December
3, 2010. Justice Birkett assumed

the office by appointment of the
Supreme Court. He had previously
publicly announced his intention
to seek appointment to the office of
Associate Judge of the Eighteenth
Judicial Circuit in the Fall of 2010
but ultimately chose not to file his
application. The announcement that
he would receive this appointment
shortly followed his decision not to
apply for the Associate Judge position.
Birkett’s new position left vacant
the office of DuPage County State’s

Attorney and engendered controversy
among several parties about his role in
simultaneously advising the DuPage
County Board as to how to choose
his replacement and allegations that
he had a conflict of interest in so
doing while having publicly endorsed
three members of his office to be his
replacement. That controversy was
ultimately resolved when Chief Judge
Stephen Culliton ruled on a request
brought by outgoing County Board
Chairman Robert Schillerstrom for
the appointment of a Special Assistant
State’s Attorney to undertake the
advisory role. Judge Culliton denied
the request finding that no personal
conflict of interest had been shown to
exist.

Photographs from the ceremonial swearing in of Joe
Birkett as Justice of the Appellate Court for the Second
Appellate District, taken by Paul Darrah. Pictured are: (L)
Justice Birkett with his wife, Patti Birkett; (2) Justice Birkett
being sworn in by Justice Robert Thomas.

February 1, 2011 Marks Deadline
For Court Pass Renewals

A

ttorneys who frequent the
DuPage Judicial Center and want
to avoid the line through security can
now purchase a new 2011 Court Pass
for $30 or renew their 2010 Court
Pass for $20. If February 11, 2011
has come and gone by the time you get
around to applying for a card, you’ll
need to get it from the Bar Center
on County Farm Road. If you apply

before February 11, 2011, on the
other hand, you can get your 2011
Court Pass at the courthouse.
The DCBA staff is on hand and
ready to get your Court Pass processed
immediately, through February 11,
2011, in the Attorney Resource Center
on the third floor of the courthouse.
The process is simple. All you need to
do is present your photo ID and 2011

ARDC card, along with payment.
The Court Pass is processed right then
and there.
The 2010 Court Passes will all expire
on February 1, 2011. Those who don’t
get their new cards in hand by then are
bound to find themselves waiting in
line to pass through security, a process
that can be particularly difficult in the
winter months.
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DCBA Veterans Day Luncheon
Honors SSGT Robert Miller
By john j. pcolinski, jr.

O

n November 10, 2010 the
Attorneys’ Resource Center was
the venue for the annual DCBA luncheon to honor veterans. The Master
of Ceremonies was member Terence
Benshoof, a retired Lieutenant
Colonel from the JAG corps. The
first speaker, Sergio Estrada, Jr., is
currently Assistant Director of the
Illinois Department of Veterans’
Affairs. A retired Marine Corps
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Sergeant Major, he served in
Operation Enduring Freedom as
Squadron Sergeant Major aboard
the USS Roosevelt. He also served in
Kuwait in Operation Southern Watch
and Operation Iraqi Freedom. He
retired from the Corps after 27 years
of active duty. His awards include
the Meritorious Service Medal with
gold star, the Navy Commendation
Medal with Gold Star, and the
Navy Achievement Medal with gold
star. Also speaking was Jonathon
Monken, the Acting Director of the
Illinois State Police, appointed by
Gov. Quinn in March, 2009. He is a
West Point graduate, finishing in the
top 1% of his class in military ranking.
He served on active duty with one
tour in Kosovo, and two tours in Iraq
between January 2003 and December
2006. He is currently a Captain in the
Illinois Army National Guard and has
been awarded the Bronze Star Medal,

Defense Meritorious Service Medal,
and the Army Commendation Medal
with “V” device for valor in combat.
Finally, retired Sergeant Robert
Kaye, close friend of Staff Sergeant
Robert J. Miller, spoke movingly
about the Wheaton North graduate
who was awarded the Congressional
Medal of Honor (posthumously) on
October 6, 2011 for his actions in
Afghanistan on January 25, 2008.
Sergeant Kaye related the language
of the official citation awarding the
Medal of Honor to the crowd and
played a video presentation of the actions of Staff Sergeant Miller which
earned him the citation. Staff Sergeant
Miller deliberately placed himself in
the line of fire and advanced on an enemy force estimated to exceed 140 in
order to save the lives of his vastly out
manned unit. His actions saved the
lives of his seven member unit as well
as 15 Afghan soldiers. The audience
was left in solemn silence. The video
can be viewed at http://www.youtube.
com/watch?v=5aRcwiypsx0.
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Bar Association Publication
Seeks Columnist; Must Have
“McClow-Like” Charisma
by Raleigh Kalbfleisch

W

hat’s New. It has been an eventful time here on the DCBA
editorial board. We have a few new
members and a few departing members, including Stephanie Golemba,
who recently joined the editorial
board to take the seat left open from
the resignation of our friend and longtime board member (and my partner
in journalism), Tom McClow. Tom
served for many years on the board and
his contribution along with his humor
will be greatly missed – not to mention that I may have to get my picture
taken again, which I loathe, and come
up with a new column name unless I
can rope another unsuspecting member into taking Tom’s place as co-writer. There haven’t been any threats of
law suits yet this year. Any volunteers?
Speaking of change, on September
3, 2010, the DuPage Association of
Women Lawyers (“DAWL”) held

16

D c b a Br i e f

an impromptu fund raiser to benefit breast cancer research and to
herald one of my favorite attorneys,
Brigid Duffield. DAWL also held
its Martinis and Manicures event on
October 21, 2010, where the lovely ladies in the group were treated to yummy cocktails while being pampered. If
any of you women are not members,
isn’t this one night reason enough to
join?
The members of our esteemed bar
association, the DCBA, then put on
their best costumes and rocked along
with the Judge’s Night Band at the
annual Halloween Party on October
29, 2010. It was a fabulous time. You
all should start thinking about your
costumes for next year because there
were some pretty creative (and a few
puzzling) costumes this year. I know
you are a creative group and can top
this year’s best, especially considering
the things I hear in the
ARC.
Announcements.
Please join us in congratulating
former
State’s Attorney Joseph
E. Birkett on his appointment to a seat
on the Second District
Appellate
Court.
Robert Berlin has been
appointed as the State’s
Attorney for DuPage
County so please also
join us in congratulating
him on his new position.
In case any of you did
not know, Michael R.

Galasso was interim State’s Attorney
while Berlin’s appointment was being
finalized. Make sure to thank him for
his service the next time you see him.
The Second District swearingin ceremony for new attorneys was
held on November 4th, 2010 at the
Hemmens Memorial Building in
Elgin, Illinois. Illinois Supreme Court
Justice Robert Thomas was on hand
to welcome 204 new attorneys to the
practice of law. Representatives from
the DCBA Membership Committee
were also present to welcome the students and sign them up for membership in the DCBA. The new attorneys
expressed excitement about starting this next stage in their lives, but
tempered that excitement with concerns about large student loans and
a stagnant job market. Among those
joining the DCBA that day were ten
new lawyers selected to appear in a
roundtable discussion in the last ediRaleigh Kalbfleisch is an attorney in
Carol Stream who concentrates in
domestic relations law. She received
her undergraduate degree from
Purdue University and her J.D. from
Quinnipiac University School of Law.
Thomas A. McClow is the principal of
the Law Office of Thomas A. McClow
in Winfield, Illinois and an adjunct
professor with Judson University in
Elgin. He received his B.S. from
Michigan State Univesity and his J.D.
from Loyola University Chicago School
of Law.

tion of this year’s DCBA Brief. They
include: Maryanna Callas, Janice
Driggers, Michael P. Hantsch, Dana
Henderson, Matthew F. Herbeck,
Christine Kuhlman, Mariam Hafezi
Qualman, Yllka Seseri, Jessica Davis
Triebe, and Samuel K. Wyatt.
Elizabeth L. Kreuger and Thomas
P. Miller are now partners in the new
firm, Krueger & Miller. Their practice
will continue to be concentrated in
family law matters in Cook, DuPage
and Kane Counties and immigration
law (throughout the United States and

abroad). Meanwhile, Michael Reidy
has joined with Timothy P. Martin
and Scott A. Kent (of Martin & Kent
LLC) to form Martin, Kent & Reidy
LLC. The firm concentrates in criminal defense and family law.
Peter A. Gaido and Scott S.
Fintzen are losing one of their partners in Gaido & Fintzen. Ronald L.
Sandack, who also served as Mayor
of the Village of Downers Grove, was
recently appointed to serve as State
Senator for the remaining term of outgoing Senator, Dan Cronin (through
January 2013). Cronin was elected in
November to the position of DuPage
County Board President.
Edward G. Quinlisk has joined the
Chicago office of McDonald Hopkins
LLC, a business advisory and advocacy law firm. Quinlisk is experienced in
the areas of mergers and acquisitions,
securities, private equity, and corpo-

rate counseling. Before joining the
Business Department at McDonald
Hopkins, Quinlisk was a partner with
Jenner & Block.
Finally, Administer Justice, a
Christian Legal Aid Organization,
is looking to expand its outreach in
DuPage County. The organization
currently meets with low-income
clients one Saturday per month at
the Wheaton Bible Church in West
Chicago. They are seeking the assistance of additional attorney and
paralegal volunteers to allow them to
expand both the schedule
and range of services. For
more information, please

Christine Kuhlman, Ryan Hunter
Voss, Kelly A. Bailey, Katalin
Schmidt, Mariam Hafezi Qualman,
James Loumos, Alonzo J. Davis,
Dana Henderson, Kathryn Allen,
Alison Saunders, Elizabeth Farmer,
Kyle Blair, Michael P. Coughlin,
Teena Thomas, Salmah Shamas, Jr.
Joseph Fonzetti, Amy N. Gjesdahl,
John K Gerrity, Joshua D. Bishop,
Julia Kim, Jason G. Shore, Allison
Cychosz, Catherine D. Battista,
Alysha Briggs Miller, Judy S. Hsu,
Richard C. Perna, Sara L. Spitler,
Malini M. Byanna, Kathleen
Buchanan Bondi, Margaret L.
Crowell, Michael W. Reidy, Joseph

Photos from the
Second District
swearing in ceremony for new
attorneys.

call Pro Bono Services Director Teri
Jacobs. She can be reached at (847)
844-1100.
New Members. Please join me in
welcoming the following new members to the DCBA: Mario A. Godoy,
Yllka Seseri, Christine You, Kara P.
Principe, Oliver Khan, Matthew F.
Herbeck, Anamaria Rivero, Adam
Price, Angela Siener, Elizabeth
Uribe, Samuel K. Wyatt, Jessica
Davis Triebe, Maryanna Callas,
Kimberly Myers, Megan Guse,

Michelotti, Jeffrey Wigfield, Daniel
Chapman, Peter M. Kaminsky,
Francis N. MacDonald, William
Rath, Megan Leger, Jamie Shimer,
Robert J. Verrando, Clint Krislov,
Timothy J. Fiscella, Gregory M.
Reeder, Matthew B. Sperry, Rachael
A. Gould, Stephanie SeversonGolemba, Tracy Shields, Daniel W.
Frantz, Marzena Powala, Deanne
M Crivolio, Claudia Ann Kralovec,
Laura Harroun, Sarmistha Banerjee,
and Kelly Flowers.
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LRS Posts October - November Statistics

T

he Lawyer Referral and Mediation
Service provides referrals to
participating attorneys and serves
the community by putting people in
contact with a local attorney. If referred
through the Service, callers are entitled
to up to 1/2 hour free consultation.
Beyond that half hour, regular fees
may be charged. Attorney members
pay annual dues to the DCBA, based

on the number of areas of law in which
they are listed, must have malpractice
insurance in full force, be licensed to
practice in the State of Illinois, and
are subject to the DCBA Referral
Service rules. Attorneys are not
required to be DCBA members. For
more information or to join the LRS,
contact the Bar Center at (630) 6537779 or visit www.dcba.org. Please

October

refer prospective clients to (630) 6539109.
The Lawyer Referral & Mediation
Service received a total of 739 referrals
(494 by telephone, 5 walk-ins & 240
by Internet) for the month of October
and a total of 567 referrals (436 by
telephone, 3 walk-ins & 128 by
Internet) in November, 2010.
November
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Justice Anne Jorgenson, Former Supreme Court Justice Louis Rathje, Former DCBA President Glenn Gaffney, Chief Judge Stephen Culliton, DCBA President Steven M. Ruffalo

© Robert E. Potter III

For eight years, the DCBA Brief
has consistently asked the same
photographer, Robert E. Potter III,
to shoot its most important covers.
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» circuit judge gibson Swearing in continued from Page 9
that arise in the foreclosure call. He
wrote an article for this issue of the
DCBA Brief to educate attorneys
working with homeowners in foreclosure cases. Working with the DuPage
County Board (“Debra Olson has
been spear-heading this effort,” he
said), Judge Gibson has also been
instrumental in getting the DuPage
Homeownership Center involved in
his courtroom.1 “We’ve got someone
from the DuPage Homeownership
Center in the courtroom now on foreclosure days,” he said, “which includes
every Monday, Tuesday and Friday.
It’s a non-for-profit agency that is

HUD certified and which helps struggling homeowners to get loan modifications to stay in their homes.”
“One of the problems the lenders
are facing,” he continued, “is that they
don’t want these homes. So they’re
really, in a sense, aligned with the
homeowners and would prefer, if the
homeowners are working, to do a loan
modification. There are problems,
though. The lenders aren’t equipped
to handle the volume that’s coming in.
There’s a high turnover of staff. You
might call someone today for a loan
modification and they’ll tell you they
want certain documents and then,
next month, when you call to find out
the status, you get someone different
who doesn’t have any of the paperwork and they tell you they need you
1 The DuPage Homeownership Center may
be reached at (630) 260-2500 or through
their website, www.dhoc.org.

to fill everything out again. There’s
very poor execution on the lenders’
part, in some cases, and certainly on
the part of some of the homeowners
too. For a lot of the homeowners I’m
seeing, a surprising number, English
is their second language. It surprised
me. I couldn’t guess the percentage
but it’s a great many, certainly
not an insignificant number,
and that also makes it difficult.”
Cutting through the red
tape, language barriers, and
other bureaucracy, is easier to
do, Judge Gibson has found,
now that there is someone in
the courtroom
to work with
people. “We’re
finding,”
he
said, “that by having
someone right in the
courtroom, for people
who do come to court,
even those who don’t
speak English, things
are getting done. It’s
hard to fax documents back and forth,
things get lost or they don’t go to the
right office. So, now we’ve got this
representative in the courtroom so
that, when someone is done with their
case, they can speak with someone
from the DuPage Homeownership
Center who can help them with a loan
modification.”
“Even though you’d think people
should be able to deal directly with
their lenders,” he continued, “in practice that hasn’t worked. So I’m glad
to have this program up and running. So far, the preliminary signs
are good. It’s exciting. Among other
things, it gives the homeowners some
hope. Some of these people have tried
for a year or more without success to
get someone to work with. So having
someone there to advocate for them,
right in the courtroom, is great.”
Judge Gibson is particularly glad

for the DuPage Homeownership
Center to be working with people
rather than some of the fly-by-night
operations that he has seen preying
on people in some cases. “The Center
doesn’t charge for its services,” he said,
“which is great. Some of these people
hired companies they thought were

Judge Robert Gibson and his parents

going to help them and that’s been
a disaster in many, many cases. This
way, they’re not out of pocket.”
“The key things to these homeowners,” he said, “are time and money.
Assuming they qualify, they need to
get a loan modification in place before they’re evicted, before its too late.
Time is an important factor. So having a professional organization there
helping the homeowners is a really, really good thing. They can help with
language problems. The brochure, for
example, is in English and Spanish.
They’re able to help people.”
“We just today had 126 cases on
the call,” he said, looking over his
docket. “The lenders didn’t take a
single judgment today. Some of it’s
the holidays, some of it’s the moratoriums, and some of it is lenders just
trying to work with homeowners to
work out these loan modifications. So
the combination of lenders, who are
trying not to take more homes and are
working with the borrowers, and having an advocate in the courtroom has
been great, it’s been encouraging.”

photos by Pat O’Brien (photosbypato@sbcglobal.net)
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Almost 200 Attend,
Bring Toys for
Kids to DCBA
Holiday Party

DCBA COMMITTEE
MEETING SCHEDULE
One of the great benefits of
membership in the DCBA
is participating in any of the
many Association Committees
at no additional charge. Each
of the following meetings
features a presentation for
which attendees may receive
one hour of MCLE credit
(unless otherwise indicated).

T

he DCBA’s annual Holiday Party
was held this year at Maggiano’s
in Oak Brook on December 16,
2010. The event was attending but
186 members and guests, most all
of whom brought something for the
Association’s annual toy drive.
The food and beverage service at
Maggiano’s was excellent as usual.
For wardrobe, though, among a sea of
the DCBA’s finest, all decked out in
red and green and sporting an array
of Christmas ties, President Steve
Ruffalo stood out. Ruffalo captured
the moment in his dark red velvet
smoking jacket and what were quickly
dubbed his red and green plaid “fancy
pants.”
The toys gathered at the event were
added to a like number of gifts that
were dropped off to the Bar Center
during the month of December to
be wrapped and donated by Lawyers
Lending a Hand to underprivileged
children in DuPage County.

Photo: Leslie Monahan, Jacki Hamler and
Lucy Carranza of the DCBA.
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FEBRUARY, 2011
15

Family Law

11:45 a.m. at the ARC

16

Elder Law

17

Appellate Law

17

Civil Law & Practice

22

Alternative Dispute Resolution

11:45 a.m. at the ARC

23

Diversity

11:45 a.m. at the ARC

24

Criminal Law

11:45 a.m. at the ARC

11:45 a.m. at the Bar Center
11:45 a.m. at the ARC
11:45 a.m. at the Bar Center

MARCH, 2011
2

Law Practice Management

11:45 a.m. at the ARC

8

Estate Planning & Probate

11:45 a.m. at the Bar Center

10

School Law

10

Appellate Law

10

Real Estate Law & Practice

15

Family Law

16

Elder Law

17

Civil Law & Practice

11:45 a.m. at the ARC

22

Alternative Dispute Resolution

11:45 a.m. at the ARC

23

Diversity Law & Practice

11:45 a.m. at the ARC

24

Criminal Law

11:45 a.m. at the ARC

11:45 a.m. at the ARC
Noon at the Bar Center
11:45 a.m. at the Naperville
Country Club
11:45 a.m. at the ARC
11:45 a.m. at the Bar Center

“ARC” refers to the Attorney Resource Center on the third floor of the DuPage Judicial Center, 505
County Farm Road, Wheaton, Illinois. The “Bar Center” is located at 126 County Farm Road, Wheaton,
Illinois. The Naperville Country Club is located at 25W570 Chicago Avenue in Naperville, Illinois.
Please call (630) 653-7779 for further information about any of these meetings or for current scheduling
information about the meetings of any DCBA committee. Meetings marked with (*) are working
meetings for which no MCLE credit is available.
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34

by Jamie Esser

Neither Admitting Nor Denying: Proper
Responses to Requests to Admit in
Domestic Relations Proceedings 40
by Todd Scalzo and Sean McCumber
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From this month’s
articles editor

Articles from
Lawyers & Paralegals

Practical
Advice on a
Myriad of Topics

The articles published in this magazine are generally contributed by
lawyers and paralegals who are
members of the DCBA. If you are
interested in submitting an article
to be considered for publication
in the DCBA Brief, please contact
the magazine’s Associate Editor,
Eric Waltmire, at ericwaltmire@
dcbabrief.org.
Our publication
guidelines for author submissions
appear at dcbabrief.org/submissions.html. Practicing attorneys
whose articles are selected for publication in the DCBA Brief are qualified to receive CLE credit under the
applicable Illinois rules.

By mark J. Carroll

O

nce a year the members of the
Publication Board are asked to
edit an issue. This February issue is my
opportunity to try to put together an
issue that is both interesting and informative for our DCBA members.
Normally, being an NIU College of
Law graduate, my role is to solicit and
edit articles submitted by NIU law students, which cover a myriad of topics.
In this issue, I also get the opportunity
to review topics from DCBA members covering areas of law in which I
also practice. I am confident that the
articles contained within this issue will
spark your interest and inform you, as
they have me.
I would like to start out by thanking all of the authors who contributed
to this month’s issue of the Brief, as
well as Anne Therieau for her work in
putting together this month’s Sidebars.
This month’s issue contains articles
from a mix of different practices which
provide timely and practical advice in
those areas.
Our first article, by Judge Robert
Gibson, provides some common
sense advice for those victims of the
current foreclosure crisis and their attorneys on how to maneuver a typical
foreclosure case. The article highlights
the timelines for a foreclosure suit, as
well the practical concerns associated
with defending such a case. Similarly,
the article by Todd Scalzo and Sean
McCumber addresses when it is appropriate to answer a request to admit
served in a domestic relations proceed-

ing with a “neither admit, nor deny”
answer. The article reinforces the utility of the request to admit in narrowing
issues for trial, and outlines the landmines attorneys face when answering
requests to admit.
The article by Rich Guerard is a
very interesting piece relating to asset protection planning. The article
points out that asset protection interrelates with almost every area of practice.
Rich’s article also emphasizes that asset
protection planning is not for the wary
practitioner because of the serious consequences if the client or the attorney
get it wrong. Finally, we have an article
by Jamie Esser which addresses the validity of a warrantless search when enforcing an administrative violation of
fishing regulations. Jamie is the latest
of many NIU law students whose work
has appeared in these pages. As the
Student Articles Editor, I look forward
to the contributions we receive from
NIU each month, as we do from all
the law schools in and around DuPage
County.
Mark J. Carroll, is a solo practitioner
at the law firm of Carroll Law Offices,
P.C., with a practice concentration
in civil litigation, plaintiff’s personal
injury, probate, real estate and criminal
misdemeanors and traffic. He earned
his J.D. at NIU College of Law in 2001,
and received his undergraduate degree
at Hillsdale College. Mark is an active
member of both the DCBA and ISBA.

Student Articles
The DCBA Brief has a long standing commitment to providing a
forum for law students in the Chicago metropolitan area. If you are
a law student who attends one of
these schools or otherwise has an
interest in the practice of law in
DuPage County, you can join the
DCBA for no charge and are then
eligible to contribute articles to
be considered for publication. If
you have interest in submitting a
student article, please contact our
Student Articles Editor, Mark Carroll at markcarroll@dcbabrief.org.

Sidebars
The life blood of the DCBA is its
committees, many of which are
made up of practitioners with an
interest in particular areas of legal
study. In addition to the many CLE
seminars they host, these committees put together case law updates
that then appear in this section
of the magazine as “Sidebars.” If
you know of any recent decisions
or changes in the law our readers
should know about, please contact
Sidebars Editor, Melissa Piwowar, at
melissapiwowar@dcbabrief.org
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Advising Distressed Homeowners
By Hon. Robert G. Gibson

H

ousing experts estimate that 45% of all residential sales in 2011 will be
distress sales, with lenders either directly involved, or with homeowners
short-selling their homes in order to satisfy the lender. Every attorney should
have some knowledge of the issues involved, since the possibility of friends,
neighbors, clients, and even family members seeking such counsel will likely
continue to increase. Land mines for the unwary lurk everywhere. What
follows are general rules of engagement when dealing with a potential or actual
residential foreclosure situation.
Rule # 1. Don’t Give up Too Early. The housing
crisis remains both unprecedented and fluid, meaning
that new developments arise constantly, usually to the
benefit of the homeowner. Homeowners often underestimate the possibility of securing a loan modification,
and also underestimate the time it takes for the lender
to complete the foreclosure process. Even unemployed
homeowners hope to become employed in the future,
which could in an instant transform the homeowner’s
prognosis from dismal to promising. The federal government even has a Home Affordable Unemployment
Program (UP) for unemployed homeowners. I will repeat a truism: the bank does not want your home. If the
homeowner can manage to navigate the loan modification process -- fraught with Kafkaesque bureaucracy as
well as lender understaffing, employee turnover, and/or
incompetence at the frontline level -- a favorable result
can often be achieved. Interest rates vary for loan modifications, with some homeowners scoring interest rates
as low as 2%! To put a 2% interest rate in perspective,
for a $200,000 mortgage, that translates into a monthly
interest payment of only $342. The same homeowner
with a 6% interest rate prior to the loan modification
would owe more than $1,000 in monthly interest. The
savings is more than $660 per month. Most people will
not be fortunate enough to secure a 2% interest rate,
but one cannot discount the fact that prevailing interest
rates at the time of this writing have never been lower,
with some fixed rate loan products less than 4%.
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Rule # 2. Determine Whether the Home Is Worth
Saving. The homeowner who owes, for instance,
$300,000 on a property now worth $150,000, has to
make a determination at the outset whether the home
merits saving. The analysis mixes financial and personal
factors. The following is a list of only some of the factors
to consider in this analysis:
Reasons to Walk Away from the Home:
• The homeowner is unemployed or severely
underemployed for the foreseeable future so that
no payment plan will likely be affordable.
•

Starting fresh in a new residence with a less expensive
monthly obligation makes more sense.

•

The possibility exists that home prices will continue
to drop in the near future so that one’s negative
equity will get worse rather than better.

•

Reasons to Try and Save the Home:
Don’t want to uproot family.

•

The homeowner may have an opportunity to
reestablish good credit by making the new mortgage
payments.

•

Don’t lose the opportunity to gain an attractive
interest rate, as well as interest and property tax
deductions on future income tax returns.

If the homeowner decides not to pursue a loan modi- real estate attorneys on staff, may also be able to asfication to save the home, the goal should then become sist the distressed homeowner with little or no funds,
avoiding a deficiency judgment. The homeowner’s op- depending on whether the homeowner meets financial
tions at that point include a short sale, a deed in lieu of eligibility requirements. Nationally, many homeowners
foreclosure, a consent foreclosure, or a foreclosure judg- swear by the Neighborhood Assistance Corporation of
ment that does not contain deficiency language.
America (NACA), found at www.naca.com, a not for
Rule # 3. Don’t Give Upfront Money to a profit organization with its highly publicized “Save the
Foreclosure Rescue Company. In America in the year Dream” tour.
2010, we have people who call
Rule # 4. Know How
themselves “foreclosure rescue
Much Time You Have to
Hon. Robert G.
companies,” who justly belong
Stay in the Home. Many
Gibson received a
in Dante’s Ninth Circle.1 They
distressed homeowners live
BA in Government
target desperate homeowners facwith the anxiety of not knowfrom the University
ing foreclosure, often those with
ing whether the Sheriff or the
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Notre
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limited English skills, with phony
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pitches like, “We can stop your
dence and evict them on any
University of Illinois
foreclosure,” or “Guaranteed to
given day. Homeowners often
College of Law, where he was named the
save your home.” They request
have no idea of the time frame
outstanding oral advocate in the school’s
large upfront sums, often $2,000,
and process for foreclosure. At
national
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vise the homeowner regarding
caseload includes the residential mortgage
a continuance of his or her foreapproximate time frames in
foreclosure call. He also sits on the
closure case. In one morning in
the foreclosure process. The
courtroom 1003, five different
amount of time between the
Illinois Supreme Court Rules Committee.
homeowners humbly asked for
date the homeowner stops
a continuance, and only upon
making mortgage payments
questioning by the Court did each homeowner halt- and the date the lender initiates a foreclosure lawsuit
ingly describe paying a foreclosure rescue company that varies widely. For the purpose of illustration, if the
promised to help get the homeowner out of foreclosure. homeowner stopped making payments in the months
A different company fleeced each of the five homeown- prior to March 1, 2011, is served with the foreclosure
ers.
Complaint and Summons on March 1, 2011, and does
Much better alternatives exist for the homeowner. not appear in court or file any papers, the fastest disposiHe or she can find a reputable attorney with expertise in tion of the case would be as follows:
this area of law. The DuPage County Bar Association
March 1, 2011: Homeowner served with Complaint
maintains a lawyer referral service (www.dcba.org)
and Summons.
which includes a free one half hour consultation with
March 31, 2011: Homeowner must file an
an attorney. HUD has certified counseling agencies
Appearance and Response to the Complaint
listed at www.hopenow.com. Locally, the DuPage
April 10, 2011: Bank files a motion for default
Homeownership Center (www.dhoc.org), a not-forjudgment.
profit organization, provides assistance to homeowners
April 20, 2011: Bank obtains a default judgment.
seeking a loan modification. Prairie State Legal Services
June 1, 2011: Homeowner’s right of reinstatement
(www.pslegal.org), a not-for-profit organization, with
expires. 2
1

In Dante Alighieri’s masterpiece, “Divine Comedy,” hell consists of
nine concentric circles, each gradually increasing in both wickedness
and in suffering. In the center of hell, condemned for treachery against
God, is Satan. Next to Satan, in the Ninth Circle, Dante envisions the
scheming traitors who commit treachery on earth, who deliberately
betray people with whom they have a trusted or special relationship.

2 The right of reinstatement is the homeowner’s right to pay the past
due mortgage payments along with late fees, attorney’s fees, unpaid
real estate taxes and costs, so that the loan becomes current again.
The Bank will then dismiss the case, and the homeowner will resume
making monthly mortgage payments to the lender as before. See 735
ILCS 5/15-1602.
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October 1, 2011: Homeowner’s right of redemption expires. 3
November 11, 2011: Court enters an Order approving (confirming) the Sheriff’s Sale. 4
December 11, 2011: Homeowner must vacate the
property. 5
In short, in a worst case scenario with the lender
moving much faster than is typical, where the homeowner does absolutely nothing, the homeowner served
with the Complaint and Summons on March 1, 2011,
will likely remain in the
home until at
least December,
2011. Typically,
the homeowner
served on March
1, 2011 would
have
stopped
making mortgage payments
in the latter
months of 2010.
This means that
the homeowner
who stops making
mortgage
payments will normally occupy the home for more
than one year thereafter.
Rule # 5. Help from the Federal Government
Has Arrived! For the average homeowner, a knock
on the door and an announcement: “We’re the Federal
Government and we’re here to help you,” might send
the homeowner scrambling to hide in the nearest
closet. But the “Making Home Affordable Program”
(the “Program”), a plan to stabilize the housing market which the Obama Administration introduced
in February, 2009, provides a host of protections to
homeowners facing foreclosure. Unfortunately, the
regulations are complicated and beyond the scope of
this article. 6 Suffice to say, a homeowner working with

a lender who is participating in the Program obtains
protection from unnecessary foreclosure by the lender.
7
The end goal for the homeowner is to obtain a permanent loan modification from the Program. Even if the
homeowner does not obtain a permanent modification,
the homeowner typically will have a longer amount of
time living in his or her home than the amount of time
set forth in the chart above. Since short-staffed lenders
are prone to losing homeowners’ documents, forcing
multiple submissions of the same paperwork, homeowners face a time-consuming process. At the same
time, homeowners cannot ignore their court
case and need
to attend every
court date and
file appropriate
papers to inform the court
as to the status of the loan
modif ic ation
and assert any
valid defenses.
This can prove
daunting, but
also potentially
worthwhile.
Rule # 6. Don’t Be Afraid to Consult a Bankruptcy
Attorney. The term “bankruptcy” at one time conjured
up nightmares of people jumping out of buildings in
final defeat. It also suggests the idea of not honoring
valid debts. However, many bankruptcies, known as
Chapter 13 bankruptcies, are in reality more accurately
termed “reorganizations,” or “repayment plans.” These
plans have the potential to allow the homeowner who
earns regular wages to keep his home, despite financial
setbacks, by stretching arrearages over a three to five
year period. The homeowner who foresees foreclosure
looming ahead needs to be armed with information,
and an experienced bankruptcy attorney can be worth
his or her weight in gold.
Rule # 7. Put Your Time and Energy Where it
Will Do the Most Good. Many homeowners face
foreclosure by putting their heads in the sand, ignoring
reality until it is too late. Others appear in the court

At a minimum, a knowledgeable
advisor can assure the homeowner
that the Sheriff will not be evicting
the homeowner without notice, and
can advise the homeowner regarding
approximate time frames in the
foreclosure process.

3

The right of redemption is the homeowner’s right to pay off the
entire loan, usually by selling the property or refinancing the
property. See 735 ILCS 5/15-1603. For an exception to the general
rule, see 735 ILCS 5/15-1604.
4 Upon entry of the Court Order approving the Sheriff’s Sale, the
homeowner no longer owns the property.
5 The lender could seek possession earlier, even prior to judgment,
but rarely does so in the current economic climate. See 735 ILCS
5/15-1701.
6 Mortgages fall under several classifications, one of which is Non-GSE
Mortgages. GSE means a government sponsored enterprise, such
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as Fannie Mae or Freddie Mac. The Handbook for Servicers of NonGSE Mortgages (the “Handbook”) is 77 pages long and contains an
alphabet soup of acronyms (e.g., MHA, HAMP, UP, HAFA, 2MP, etc.).
7 See page 27 of the Handbook.

case and put their energy into pursuing supposed defenses, such as the “vapor money” theory, which they
copy from the internet. The publicity surrounding the
disclosure of sloppy business practices by lenders has
also distracted homeowners from their primary avenues
of success, as outlined above, in favor of pushing the
mortgagee to demonstrate that it owns the mortgage. 8
While homeowners should certainly explore and pursue
any valid defenses available, and should appear in court
regularly on their own foreclosure case, homeowners
who pursue this tact to the exclusion of the course of
action outlined above, will miss an opportunity to gain
a lasting solution rather than a temporary delay.
Attaining a loan modification or a short sale can be
frustrating and time-consuming and requires patience,
steadfastness, and often the assistance of third parties.
Homeowners shouldn’t hesitate to consult with reputable professionals in order to determine a game plan
for achieving a concrete objective. New developments
arise virtually every day, and the possibility of a homeowner knowing everything he or she needs to know,
without assistance, is virtually non-existent. Real estate
in America now travels on an unchartered course, but
a strong sentiment prevails that distressed homeowners
must be helped, and certainly cannot be ignored.
Conclusion. Distressed homeowners facing foreclosure must either seek competent counsel or must educate themselves in order to navigate the labyrinthine
maze of possibilities and options. Armed with accurate
information, distressed homeowners have opportunities now available to weather the current financial tsunami and come through the storm with a successful
outcome.

8

Critics have attacked lenders for largely ignoring the county recording
system of registering mortgage assignments (thereby depriving
county recorders of large sums of money) and instead creating the
Mortgage Electronic Registration System (MERS), a non-public system
of convenience for lenders. Critics have filed class action lawsuits
against MERS in several states. The ownership of loans has become
more complicated anyway due to the modern system of securitizing
loans and packaging them for sale to investors. Critics correctly
suggest that lender’s current practices result in confusion as to who
actually owns the mortgage, which in turn frustrates the Making Home
Affordable Program, as well as the possibility of contacting the lender
to get a short sale approved. Some critics emphasize the possibility
that the confusion may result in different entities bringing separate
collection actions for the same indebtedness against a homeowner.
In the author’s opinion, this scenario remains unlikely to occur to the
detriment of homeowners. Lenders and investors know that the entire
secondary mortgage market and the value of all mortgages sold on
that market depend on that not happening. If a purported owner of
a mortgage found itself left with a valueless security due to a mistake
(certainly a possibility given the volume of transactions), lenders and
investors would be forced to handle the problem internally without
adverse effect to the homeowner, or face a system collapse.

SIDEBAR: foreclosure law
Preemptive Effect of Foreclosure Laws. Mortgage
Electronic Registration Systems, Inc. v. Barnes, ___ N.E.
2d ___, 2010 WL 4967826 (1st Dist. 2010) (Defendant
filed a motion to vacate within 30 days of the entry
of judgment pursuant to 735 ILCS 5/2-1301. The
court found that §1301 is preempted by Illinois
Foreclosure Law: “The Foreclosure Law governs the
mode of procedure for mortgage foreclosures in
Illinois and ‘any inconsistent statutory provisions
shall not be applicable.’ 735 ILCS 5/15-1107(a). § 151508(b) of the Foreclosure Law provides that, after
the foreclosure judgment and judicial sale, the circuit
court shall confirm the sale unless the court finds that
(i) a required notice was not given, (ii) the terms of the
sale were unconscionable, (iii) the sale was conducted
fraudulently, or (iv) that justice was otherwise not
done. 735 ILCS 5/15-1508(b). Because § 15-1508(b)
limits the court’s discretion to refuse confirmation
of the sale to those four specified grounds, it is more
restrictive than and, thus, inconsistent with § 2-1301(e)
of the Code. If § 15-1508(b) of the Foreclosure Law
did not prevail over § 2-1301(e) of the Code, then the
latter would eviscerate the former because parties
could thwart §15-1508(b) by filing petitions to vacate
nonfinal judgments even after foreclosure sales have
been held. Such a practice would undermine the sale
process because bidders would have no confidence
that sales would be confirmed. Therefore, defendant
could not utilize §2-1301(e) of the Code to circumvent
§ 15-1508(b) of the Foreclosure Law after MERS filed
its motion to approve the sale.”).
					
Commercial Foreclosures/Appointment of a
Receiver. Bank of America, N.A. v. 108 N. State Retail
LLC, 401 Ill.App.3d 158, 164-65, 928 N.E.2d 42 (1st Dist.
2010) (“Plaintiff... asserts that a ‘trial court’s decision
not to appoint a receiver should not be reversed
unless it is found to be an abuse of discretion....’
Our supreme court reached a similar conclusion in
People ex rel. Scott v. Pintozzi, 50 Ill.2d 115, 123, 277
N.E.2d 844 (1971), holding that ‘[t]he appointing of a
receiver is an exercise of equity jurisdiction and rest
largely in the discretion of the appointing court....’
However... the Foreclosure Law severely circumscribes
the appointing court’s exercise of that discretion, as
it directs the court to appoint a receiver whenever a
mortgagee entitled to possession so requests.... [As
the question is largely one of law, we] believe our
review in this appeal is de novo, not deferential.... [A]
lthough we apply a de novo standard of review in the
instant case, it is foreseeable that in a case in which
a trial court has held a full evidentiary hearing on a
motion to appoint a receiver, this court could find that
an abuse of discretion standard or a manifest weight
of the evidence standard would be appropriate to
review the lower court’s judgmental decision.”).
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Asset Protection Planning: An
Important Resource
For Clients in Difficult Times
By Richard M. Guerard

I

n these times, with the real estate bust and economic downturn, it is likely
that most attorneys have had or will soon have a client seek his or her advice
about asset protection planning, sometimes referred to by the term of wealth
preservation planning. This article is intended as a brief introduction to this
area of practice and will look at what asset protection planning is and what it
is not. Every attorney who has, as a part of a real estate transaction, prepared
a deed to a husband and wife as tenants in the entirety, formed a corporation
or limited liability company, drafted a premarital agreement or prepared a will
with a trust containing a spend thrift clause has engaged in an element of asset
protection planning for his client. There is no body of law
identifiable as the law of asset protection and courts rarely
refer to it in reported cases.1
Asset protection is a term used to describe a broad area
of strategies and methods encompassing the management
of legal risks and provides a backup defensive strategy in
the event there is a loss which results in a money judgment.
Asset protection has been defined as, “risk management
planning that is designed to discourage a potential lawsuit
before it begins or to promote a settlement most favorable
to the client”.2 Asset Protection is about taking chips off
the table when times are good. Asset protection is not
about cheating existing creditors or hiding assets. By the
1

For a good overview of ethical considerations including a draft
engagement letter see, Lestikow, Practical and Ethical Considerations,
IICLE Asset Protection Planning chap. 2 (2007, sup. 2010)
2 Adkisson & Riser (2004), Asset Protection, Concepts & Strategies for
Protecting Your Wealth, McGraw-Hill. p. 5 et.seq. (An excellent overview
of asset protection strategies written with a practical approach for the
practitioner)
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time that a person has signed a personal guarantee that
pledges all their assets for a loan, or they have a serious
accident, or they incur some other significant liability that
threatens to wipe out their wealth, the time for effective
asset protection has passed. Fraudulent transfer laws will
nullify gifts and transactions that are meant to put assets
out of the reach of creditors, and fraudulent conversion
laws limit a debtor’s attempts to put their money into exempt assets.
One of the characteristics that make asset planning difficult to define is that there is no perfect strategy that will
protect all assets all the time. The tools that are available
for this planning cross many disciplines of the law and the
most effective asset protection plans will combine many of
them with multiple layers of protection. Asset protection
requires expertise in several areas of law and practice. It
involves civil procedure, commercial law, business entity
law, bankruptcy law, tax law, and trust and estate law. The
interrelation of the various entities of the debtor can have
significant tax consequences. And finally, often an asset

protection plan is integrated with estate planning as an adAsset protection plans that are structured and impleditional wealth preservation vehicle. The process of design- mented years in advance of claims will withstand almost
ing an asset protection plan involves in a comprehensive any creditor attack. Whether or not transfers that are a
way, assessing the facts, circumstances and objectives of the part of an asset protection plan will hold up in court is
client, evaluating the pros and cons of the various options, primarily a function of the application of fraudulent transdesigning a structure that is most likely to accomplish the fer laws and the bankruptcy laws in the fact situation.
objectives of the client and then preparing the documents Consequently, it is imperative to have a comprehensive
necessary to carry out the plan including assisting the cli- understanding of these laws. A detailed analysis of these
ent to maintain and update the plan as his circumstances laws is beyond the scope of this article but in general, a
and the laws change.
transaction will be set aside by a
Asset protection planning is
court when a court determines that
Richard Guerard
not a game, and there can be serithe debtor was made insolvent by
is a partner of
ous consequences if a client gets it
the transfer or because the debtor
Guerard, Kalina
wrong after a claim has arisen. If
actually intended to defraud his
& Butkus in
a debtor engages in the improper
creditors. With such a finding,
Wheaton, Illinois,
transfer of his assets after a signifithe court can then order the perconcentrating his
cant claim arises or after he has beson holding assets to return them
practice
in
comcome illiquid, then not only will
to the debtor to be available to the
mercial,
bankany transfers that he makes be at
creditor or order the transferor to
ing and real estate law. He earned
risk of later being deemed to be
give them to the creditor directly.
his J.D. degree (with distinction) from
fraudulent transfers and thus set
The first codification of the
John Marshall Law School. He is a past
aside by the Court, but he also may
law governing fraudulent conveypresident of the DuPage County Bar
risk a denial of discharge if he later
ances was the Uniform Fraudulent
find himself in bankruptcy, volunConveyance Act of 1918, with its
Association and has been a frequent
tary or involuntary.
origins in the Statute of Elizabeth,
speaker on real estate law, banking,
The psychology of settlement
originally codified in 16th century
commercial and development law topics.
dictates that for a debtor to reach a
England.4 Illinois, along with most
settlement the creditor must be convinced that the debtor’s states, has adopted the Uniform Fraudulent Conveyance
proposed settlement will result in the largest recovery for Act (UFCA).5 Anyone with a right to payment, even if
the least risk. Most settlements are reached because taking contingent or disputed is a creditor under the UFTA.
in to consideration all of the factors from the viewpoint Anyone with a liability, even if contingent or disputed, is
of the debtor and the creditor the settlement makes sense a debtor under the UFTA. A bankruptcy trustee is perfor both parties. Asset protection planning is about utiliz- mitted by Section 548 of the Bankruptcy Code, to avoid
ing legitimate techniques to create a plan, which has as two types of transfers as fraudulent: those involving acits intended end result that assets are protected.3 An as- tual fraud (fraud in fact), and those involving constructive
set protection plan should be one that is intended to be fraud (fraud in law).6 If a transfer is deemed fraudulent
viewed, and is viewed in a favorable light, by whatever the court will unwind it, reverse the transfer and put assets
creditor, judge or jury which might evaluate it at a later back where they were beforehand so that the creditor can
time. The plan needs to be structured with the thought attach the asset.
in mind that someday the plan may be laid out in front of
The UFTA, with some exceptions, has a general limitaa hostile judge who has entered a judgment and a creditor tions period of four years from the date of a transfer within
who is seeking to attack the plan to satisfy its judgment. which a creditor seeking to challenge the transfers must file
Unless the client is willing to leave the United States and a claim. Some states have shorter periods such as 2 years
move to a jurisdiction that does not recognize the laws of and there are foreign jurisdictions with even more restricthe United States, it must be assumed that at the end of tive limitations periods (This becomes one of the considthe day the client will personally be subject to the jurisdic- erations for the use of other domestic and foreign jurisdiction of a court and will be ordered to produce records, tax tions as a part of an asset protection plan). Although there
returns and give testimony on the status and disposition of are exceptions and jurisdictions vary, generally if more
his assets subject to the penalties of perjury.
than four years have passed from the time a transfer was
3

Adkisson & Riser (2004), Asset Protection, Concepts & Strategies for
Protecting Your Wealth, McGraw-Hill. P. 37-39.

4
5
6

13 Eliz., ch. 5 (1570)
740 ILCS 160/1, et seq.
11 U.S.C. sec. 548
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made, the transfer usually will be safe. If the creditor challenges the transfer within the limitation period, the transfer will then be examined as to solvency, value and intent.
Solvency is a test determined by a balance sheet test.7 It
adds up all the debtor’s nonexempt assets and subtracts all
of the debtor’s liabilities, including the creditor’s claim. If
the debtor was insolvent when the transfer was made, or
the transfer causes the debtor to be insolvent, the transfer
will likely be deemed fraudulent, regardless of the intent
of the debtor at the time of making the transfer. These
are sometimes called constructive fraudulent transfers.
The critical factor to avoiding a constructive fraud claim
is to ensure that “reasonably equivalent value” is received
in exchange for any transfer. If a gift is made when the
debtor is insolvent, it will always be considered a constructive fraudulent transfer.
In the alternative, as a second test, a debtor is insolvent
for UFTA purposes if he cannot pay his debts as they become due. Even if a debtor is insolvent under the balance
sheet test, a court may find him solvent if he passes the
cash flow test. Planners often have their clients provide
a sworn affidavit of solvency that states their assets and
liabilities on the date of a transfer to establish contemporaneous proof of solvency.
If a claim is made within the limitations period and the
debtor was solvent, or was insolvent but received reasonably equivalent value, the final issue examined is of intent.
A court can set aside the transfer if the court finds certain
circumstances that indicate a bad intent by the debtor. To
determine actual intent it may be proven by circumstantial
evidence. The courts look to what are commonly referred
to as badges of fraud which have included, whether the
debtor retained possession or control of the property after
the transfer, whether the transferee was a relative, whether
fair consideration was given for the transfer, whether the
transfer was disclosed or concealed, whether the transfer
was made when a lawsuit against the debtor was threatened
or pending, whether the transfer involved substantially all
of the debtor’s assets, whether the debtor absconded, and
whether the debtor was insolvent or was rendered insolvent as a result of the transfer.8 The trial court is given
broad discretion in choosing which factors to consider,
and what weight to give to each. A judge can often make a
results oriented decision where he first determines how the
transaction “smells” to him and then looks at the badges of
fraud to justify his decisions. Because of this “smell” test
from the debtor’s standpoint the goal in an asset protection
Spero, Asset Protection, Legal Planning, Strategies and Forms, Warren
Gorham & Lamont, v1, s3.04(1)(f)
8 In re Frierdich, 294 F.3d 864, 869 (7th Cir. 2002)
7
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plan is to fashion transfers that are justified by legitimate
economic reasons and that do not hint of a transaction
meant to hinder creditors.
Federal bankruptcy law has its own set of fraudulent
transfer laws that are similar to the UFTA and allow the
bankruptcy courts to apply state law with regard to fraudulent transfers.9 A bankruptcy court has the power to imprison a debtor for contempt of court when the debtor
fails to comply with an order of the court compelling the
debtor to turn over assets to the court. At this point, the
debtor must either turn over the assets or show conclusively that, after making all reasonable good-faith efforts,
turning over the assets is impossibility and that the circumstance was not self-created.
Among the commonly used structures in asset protection planning are the following:
Insurance. Insurance is often an effective and inexpensive asset protection tool. It is designed to transfer risk
from the insured to the insurance company. It provides
funds to settle liabilities and provide for the cost of defense of those claims. When there is sufficient insurance
to cover risks it can be taken into consideration as to the
solvency of the Debtor. To the extent that it is affordable
and available, insurance always should be considered as a
primary risk management method with an asset protection
plan in the secondary role.
Exempt Assets Exclusions and Exempt Assets. Certain
assets are excluded and exempt from creditor claims under
Illinois law. Illinois has by state law opted out of the federal Bankruptcy Code exemption and denies Illinois residents the ability to utilize the federal exemptions.10 In a
bankruptcy proceeding Illinois residents must rely on state
law to determine which assets are exempt from the claims
of creditors.11 Exempt assets include, qualified state tuition programs (529 plans) and Education IRA funds with
certain exceptions12, the death benefit and cash value of
a life insurance policy where the wife or dependents are
the beneficiary, the cash value of annuities payable to the
spouse, child or dependents, and assets held in qualified
9

This effectively incorporates the UFTA in the states, such as Illinois,
that have adopted it. Illinois adopted the UFTA effective January 1,
1990, 740 ILCS 160/1, et.seq.
10 735 ILCS 5/12-1201
11 735 ILCS 5/12-1201, 735 ILCS 5/12-1001 pertains to personal exempt
property.
12 735 ILCS 5/12-1001(j) Contributions made during the 365 day period
prior to the filing of a bankruptcy petition are exempt only up to the
amount of the federal gift tax annual exclusion and contributions
made during the period beginning 730 days and ending 366 days
prior to the filing of a bankruptcy petition are also exempt only up
to the amount of the federal gift tax annual exclusion. Section 522(n)
of the Bankruptcy Code provides for a 1 million dollar cap on any
exemptions for IRAs or Roth IRAs.

retirement plans.13 A principal residence held by spouses,
as their homestead, as tenants by the entirety can shelter
the tenancy by the entirety property in a situation where
the debt or claim is as to only one spouse.14 Illinois allows
certain personal exemptions. The most commonly used
are, a homestead exemption of up to $15,000 in a debtor’s
primary residence, certain personal property, equity interest not to exceed $4,000 in value in any other property, the
debtor’s interest, not to exceed $2,400 in value in any one
motor vehicle, qualified retirement funds, social security
benefits, unemployment compensation, veteran’s benefits,
disability benefits, alimony, support or separate maintenance to the extent reasonably necessary for the support of
the debtor and any dependent of the debtor. Florida and
Texas also have generous homestead exemptions as long as
the debtor moved in at least 40 months before filing.
Holding Title Among Spouses. There is an unlimited
gift tax exemption for transfers between spouses. Where
there is a high lawsuit risk and divorce is not a concern,
having a spouse hold title to property as his or her sole
and separate property may be an appropriate strategy and
combined with estate planning.
Tenancy by the Entirety. In Illinois, a principal residence (homestead Property) may be owned by husband
and wife as tenants by the entirety.15 Illinois law exempts
from creditors of only one of the owners of property held
in tenancy by the entirety provided that the property was
not fraudulently transferred to a spouse with the sole intent of avoiding payment of existing debts.16 The protection from creditors lasts only as long as the title to the
property is held in this form.
Limited Liability Companies (LLCs and Family
Limited Partnerships (FLPs). Assets can be placed into
an LLC or FLP created under the laws of a state where
creditors are limited to a charging order as to an LLC. A
judgment against a member is not valid against an LLC
13 735 ILCS 5/12-1006 (there are numerous other statues within the
Illinois Pension Code that provide that various plans and pension
funds are exempt from claims. The Bankruptcy Code for traditional
and Roth IRAs now caps the exemption at $1 million dollars unless
“the interest of justice so require” the cap be increased.
14 735 ILCS 5/12-112. In Illinois the Supreme Court has held that to set
aside a transfer of a property by a debtor from his individual name to
himself and his spouse as tenants by the entirety could be done only
by a showing that the transfer occurred for the sole reason of avoiding
creditor claims. Premier Property Management, Inc. v. Chavez, 191
Ill.2d 101, 728 N.E.2d 476, 245 Ill.Dec. 394 (2000). The Second District
Appellate Court has held that the “sole intent” standard refers to the
intent of the debtor spouse and not the intent of the non-debtor
spouse. LaSalle Bank, N.A. v. DeCarlo, 336 Ill.App.3d 280, 783 N.E.2d
211, 270 Ill.Dec. 636 (2d Dist. 2003).
15 765 ILCS 1005/1c
16 735 ILCS 5/12-1201

and the assets it holds. The same holds true for a partnership as to the interest of a partner. The sole remedy of a
creditor of a member or partner is a charging order. A
charging order limits the creditor of a member or partner
to the debtor’s share of distributions, without giving the
creditor any voting or management rights. If no distributions are made to the member, but profits are realized,
then the creditor may end up having to pay income taxes
on money he never received.17 Operating agreements can
be drafted with “poison pill” provisions, such as limiting
assignability, discretion in distributions and forced buyouts for less than market value (even a nominal amount of
money) with terms over many years, or withholding any
distributions to a member so long as he has a charging
order pending. It is obvious the impact such provisions
can have to reduce the value of an interest in an LLC to a
judgment creditor. In practice, creditors rarely choose to
pursue charging orders.
Unbundling. Most attorneys are familiar with the
concepts and importance when forming businesses which
involve risk, of the use of limited liability entities such as,
corporations, limited partnerships and limited liability
companies. Unbundling assets is an important asset protection planning device. This involves removing valuable
assets from an operating business entity that may have a
high risk of liabilities and using leases, rents and licenses
to continually flow the liquid and least liability assets to
separate protected entities with very low risk and liabilities.
The primary risks are then insured at the operating company level and the operating business does not accumulate
significant value above what is needed to properly operate
the company.
Equity Stripping. Equity stripping refers to encumbering property with legitimate debt and contract obligations
such as leases and license fees to reduce its net value and
make it less attractive to judgment creditors. Cash is easier
to protect than real or tangible personal property for two
reasons. First, cash can be converted into more easily protected assets, such as life insurance or retirement plan assets and second, cash can be moved. Real Estate is always
17 In Illinois pursuant to 805 ILCS 180/30-20(b) it is possible for a creditor
to have a foreclosure sale of a membership interest in an LLC. The
creditor’s rights would still be limited by the operating agreement and
as a flow-through entity, the purchaser, even though not admitted as a
member would be obligated to include as income its share of income
from the LLC even if it did not receive any distributions to pay the taxes.
The jurisdictions of Delaware, Alaska, and Nevada are often used to
organize LLC’s and they do not have foreclosure rights associated with
charging orders. Also, note in the case of a single owner LLC, where
there are no non-debtors to protect a bankruptcy court may permit
the trustee to seize control of the LLC for the benefit of the bankruptcy
estate. In re Albright, 291 B.R. 538 (Bank. D.Colo. 2003)
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subject to the jurisdiction of the court where the property
is located and subject to local law and the order of the local
court (In rem jurisdiction).
Domestic Asset Protection Trusts (DAPT’s). Properly
set up trusts are nearly impossible for creditors to penetrate as long as the assets weren’t derived from criminal
conduct and the trust was established long enough before
the grantor became insolvent. A spendthrift trust is one
in which the beneficiary cannot transfer his interest in
the trust to a third party and where the beneficiary’s right
to distributions can be cut off if the distribution would
otherwise go to a creditor of the beneficiary. The trusts
are drafted to give the trustee discretion as to whether or
not to make distributions. A growing number of states
allow the use of spendthrift trusts for the benefit of the
person who originally set up the trusts and are referred
to as “self-settled” trusts or domestic asset protection
trusts (DAPTs)(Illinois is not one of the states that has
approved DAPTs). As an example, in a Delaware DAPT:
(i) the trust must be irrevocable and spendthrift; (ii) at
least one Delaware resident trustee must be appointed;
(iii) some administration of the trust must be conducted
in Delaware; and (iv) the settlor cannot act as a trustee.18
18 12 Del. Code sec 3570, et.seq. (Qualified Dispositions in Trust Act).

The Delaware Act differs from many other self-settled
spendthrift statutes in that it permits the settlor to retain
the right to receive trust income. Spendthrift trusts as asset protection tools for beneficiaries other than the settlor
can be effective tools. Alaska became the first U.S. jurisdiction to adopt DAPT legislation to allow self-settled
spendthrift trusts and was soon followed by Delaware,
Nevada, Rhode Island, and Utah. The U.S. Constitution
requires that the valid judgments of one state be given
“full Faith and Credit: by the other states. Because of the
Full Faith and Credit Clause, the remedies available to a
creditor and the protections available for a debtor’s assets
depend on the state that the judgments are entered, not
the state where the debtor resides.19 This also applies to
trust assets, since whether or not trust assets are protected
depends on the creditor’s remedies in the state where the
assets are located, and not where the trust is formed or
the trustee resides. To the extent a DAPT can protect assets from creditors; both the assets and the debtor should
physically be in a state with DAPT laws. Under current
bankruptcy law, a federal court can retrieve assets transferred to a self-settled trust during the previous ten years,
if the intention was to avoid creditors.
International (Foreign) Asset Protection Trusts
(IAPT’s or FAPT’s) Countries competing for asset protection business include Switzerland and Luxembourg,
smaller countries of the Caribbean, the Bahamas, and
countries in the Pacific such as the Cook Islands and
various British protectorates and colonies. One of their
principal advantages is foreign judgments are not easily
enforced, if at all, in their courts. To recover assets in
these jurisdictions usually requires actions to be started
anew in these jurisdictions, despite the fact that the creditor already has a judgment in the United States. These
jurisdictions have also adopted debtor friendly provisions,
such as shortened statutes of limitations and restricted
fraudulent transfer laws. They have strict confidentiality laws that prohibit, as a crime, financial institutions
from divulging information about their clients without
an order from the local court. These jurisdictions have
become as debtor friendly as possible in order to attract
asset protection business.
One of the biggest complications with utilizing off
shore jurisdictions is that just as offshore courts do not respect U.S. laws and the judgments of U.S. courts, neither
do U.S. courts have to respect the laws of these debtor
havens or the judgment of their courts. So long as a U.S.
court has jurisdiction over the physical person of a debtor
and can jail him for contempt, it can order the debtor to
bring back (“repatriate”) his assets from the debtor haven
19 U.S. Const., Art. IV, sec. 1.
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to satisfy a creditor’s judgment. Upon discovery of the
existence of offshore assets, the creditor will apply to a
U.S. court for an order requiring the debtor to repatriate
them. If the court issues the order ordering the debtor
to return the assets to the United States, the debtor now
has only three choices; obey the court order and repatriate the assets, flee the United States, or refuse to comply
and, as a result risk being held in contempt of court and
jailed for an indeterminate time. Debtors have been held
in jail for years in such a scenario.20 For offshore planning to work, by the mere fact that the debtor’s assets are
offshore, the debtor must physically remove himself from
the reach of the U.S. court as well.21 One use of offshore
entities is as a manager or general partner for U.S limited
liability companies and limited partnerships. Offshore
courts ignore the discovery orders of U.S. courts and U.S
courts cannot assert jurisdiction over an offshore person
or entity. One caution, creating foreign bank and security
accounts does not in itself protect the assets. There are
asset reporting laws required of U.S. taxpayers and failure
to report offshore assets and income is punishable by sever
fines and has criminal penalties. The smart choice is not
to rely on offshore secrecy, but to structure affairs so that
they can withstand challenge even when fully disclosed.
FAPT’s are often combined with family limited partnerships (FLPs). The client transfers virtually all of his assets to a domestic limited partnership in exchange for a
99 percent nonvoting limited partner’s interest and a 1
percent general partner’s interest. The client would then
transfer the interest in the FLP to the FAPT, as a gift. If
a creditor presents itself the FLP interest is liquidated and
all the assets are up streamed to the FAPT, and the assets
are effectively shipped offshore and out of the reach of the
creditors.
Foreign Entities. Jurisdictions can be chosen for entities in more debtor friendly jurisdictions and import favorable conflict of law’s provisions. Most structures can
be moved from one jurisdiction to another. Thus assets in
entities in more conservative jurisdictions can be moved
to more debtor friendly jurisdictions in time of duress.
Additional Considerations. An asset protection pla
must be flexible. One cannot predict with certainty when
a potential creditor will appear or how they might attack
an asset protection plan. Claims can arise from both internal and external sources and involve a variety of claims
such as negligence, fraud, breach of contract, statutory
violations, divorce claim and guarantees, among others.
The preferred methods of funding asset protection plans
are by making investments that can be liquidated and by
20 See, In re Lawrence, 279 F.3d 1294 (11th Cir. 2002)
21 See, Adkisson & Riser, Asset Protection, Concepts & Strategies for
Protecting Your Wealth (2000), p. 73-75.

entering into business ventures or transactions that can
be reversed or liquidated. For asset protection planning,
often the worst method of transfer is the irrevocable gift
because, once it is made, undoing the transfer is extremely
difficult and gifts by definition are not transfers for reasonable equivalent value and are therefore more exposed
to creditor attack. Asset protection planning should not
appear to be done for asset protection reasons alone.
Instead, asset protection plan should be done within the
context of other planning, such as financial planning,
business planning, succession, overall risk management
and tax planning. At the end of the day the asset protection planning should be cost efficient and capable of
continued maintenance by the client. The cost and effort
must be justified by the protection it offers.
The method of transferring wealth to a structure is
probably more important than the structure itself. It
the transfer has been part of a business structure and the
transfers were for reasonable equivalent value, it may be
very difficult for a creditor to challenge it as a fraudulent transfer. As in investing, an important consideration
is diversification. It is advantageous not for a client not
to have his “eggs all in one basket” and to have multiple
vehicles as a parts of an asset protection plan. Clients
often have two incompatible goals, they want to possess
the beneficial enjoyment or control of their assets, and
they also want to distance themselves from the ownership
and control over the assets, to have the assets unreachable
by creditors. The challenge to the planner is to strike
the right balance between surrendering the ownership of
assets and retaining some control over and benefit from
such assets.
Conclusion. It is important to understand that most
of the laws that can defeat asset protection planning attack the transfer, not the structure. A planner needs to focus first on the available methods of transfer and the level
of protection they offer and then develop the structure.
The structure may encompass many of the legal structures
traditionally used to limit liability, such as domestic and
foreign corporations, trusts, family limited partnerships,
limited liabilities companies. In asset protection planning there is not a magic bullet or impenetrable legal fortress and there are literally dozens of structures that can
be used depending on the client’s individual circumstance
and objectives. The challenge of preparing the best plan
for the client will involve a balancing of many competing factors, including the client’s circumstances, financial
condition, solvency analysis, claims or threatened claims,
type of business, the assets to be protected, the timing
available, tax or estate planning issues, family issues, relevant jurisdiction and their laws and the cost of instituting and maintaining the plan.
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The Validity of Warrantless
Administrative Searches During
Fishing Regulation Enforcement
BY JAMIE ESSER

R

ecreational fishing is not as regulation free as it used to be.1 As with many
sports, over time, more regulations are passed to ensure the quality and
safety of the sport. Fishing is no exception. But along with regulation comes
public disapproval,2 usually because it is believed to be an invasion upon a
fisherman’s privacy. At times fishing regulation enforcement seems invasive to
a fisherman’s privacy.
The root of this disapproval begins with a misunderstanding of the text and meaning of the Fourth Amendment,
1
due in large part 2to the fact that it was ratified over 200
years ago, and because of the ever-evolving concept of the
Fourth Amendment.3 Over the years, the Fourth Amendment has been interpreted to include so many exceptions
to the warrant requirement that requiring a warrant often
seems to be the exception.4 The Fourth Amendment is ap-

1 See Minnesota Fishing Regulations 09, Minnesota Department of
Natural Resources, http://files.dnr.state.mn.us/rlp/regulations/fishing/
fishing2009.pdf (last visited Feb. 13, 2010) (showing that states have
booklets filled with fishing regulations).
2 See Kim Russell, Fighting Over Fish: Should Commercial Walleye Fishing
be Banned?, Mid Mich. News, Dec. 11, 2009, http://www.connectmidmichigan.com/news/story.aspx?id=389345 (stating that commercial
and recreational fisherman are arguing whether the regulations the
Department of Natural Resources has passed are a good idea).
3 See Almeida-Sanchez v. United States, 413 U.S. 266, 277 (1973) (Powell, J.,
concurring); Camara v. Mun. Court of S.F., 387 U.S. 523, 533 (1967); Katz v.
United States, 389 U.S. 347, 360 (1967) (Harlan, J., concurring).
4 See Brigham City, Utah v. Stuart, 547 U.S. 398, 406 (2006) (holding police
may enter a home without a warrant to protect persons from harm);
Arizona v. Hicks, 480 U.S. 321, 326-27 (1987) (stating the plain view excep-
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plied differently to administrative searches during fishing
regulation enforcement than in traditional Fourth Amendment searches.5
State administrative agencies regulate and determine
which officers have the authority to enforce fishing regulations within their state.6 Often times, conservation officers
are given the authority to enforce fishing regulations,7 and
every fisherman has likely encountered such an officer at least
once. Conservation officers stop fishermen to check for a
valid fishing license but can investigate much more.8 These
investigations, usually without a warrant, are authorized

5

6
7
8

tion to the warrant requirement); Schneckloth v. Bustamonte, 412 U.S. 218,
248 (1973) (stating a consent exception to the warrant requirement);
Carroll v. United States, 267 U.S. 132, 156 (1925) (stating an automobile
exception to the warrant requirement).
See Marshall v. Barlow’s Inc., 436 U.S. 307, 334-35 (1978). Compare Minn.
Stat. § 97A.205 (2009) and Minn. Stat. § 97A.215 (2009), with Mont. Code
Ann. § 87-1-502 (2009) and Mont. Code Ann. § 87-1-506 (2009) (showing
that Minnesota and Montana have similar fishing regulations).
See Minn. Stat. § 15.01 (2009).
See Minn. Stat. § 97A.205 (2009); Mont. Code Ann. § 87-1-502 (2009).
See, e.g., Minn. Stat. § 97A.215 (2009); Mont. Code Ann. § 87-1-502 (2009).

through state statutes and are generally upheld as being Amendment protects the right of people to be free from
consistent with the Fourth Amendment and equivalent unreasonable searches and seizures by requiring warrants
state law requirements.9 Administrative investigations of a and probable cause, probable cause is not the same in adfishing boat, without a warrant, are generally constitutional ministrative and criminal situations.16 The administrative
under federal and state regulations due to a lower expecta- agency at issue here for most fishing regulation enforcetion of privacy and a lower reasonableness standard set out ment is the Department of Natural Resources (DNR), or
for administrative searches.10 For administrative searches, some equivalent state administrative agency, that delegates
“[a]lthough the Fourth Amendment ordinarily requires which officers enforce state fishing regulations and how
the degree of probability embodied in the term ‘probable to enforce them.17 Two states directly on point here are
cause,’ a lesser degree satisfies the
Minnesota and Montana, because
Constitution when the balance of
both states have very similar policies
governmental and private interests
relating to DNR responsibility and
Jamie Esser is a
make such a standard reasonable.”11
inspections of boats, and both states
third year student
are known for their recreational
The governmental interest in
at the Northern
fishing.18 The DNR has statewide
protecting the fish population of
Illinois University
each state is extremely important.12
responsibilities for managing the
College of Law,
state’s natural resources, specifically
Most anglers understand the imporexpected to gradufish and wildlife.19 The DNR is also
tance of catch-and-release for the
ate in May 2011,
continued existence of fish populacharged with enforcing fish and
where she serves as Assistant Editor of the
tions, and other state regulations
game regulations.20
Law Review. She received her Bachelors in
of fish size and bag limits.13 If state
The DNR delegates enforcement
Psychology and Art History in 2004 from
of administrative regulations, in
agencies did not implement fishing
the University of Wisconsin-Milwaukee.
which officers must abide by fedregulations and plans to restore fish
eral and state Fourth Amendment
populations, recreational fishing
would have been gone years ago.14 States such as Minnesota requirements.21 However, the Fourth Amendment requireand Montana are known for their wildlife, especially their ment of reasonable searches and seizures is interpreted
fishing, and continue to enforce proper fishing regulation differently in administrative investigations because they
and restoration of many of the state’s fish populations.15 are not criminal investigations.22 The Court in Marshall v.
Protecting fish populations is a basis for why an administra- Barlow’s Inc. recognized Congress’s role in administrative
tive search of a fishing boat, without a warrant, is generally searches and finding a balance between the public interest
valid due to a lesser privacy interest that a fisherman has in in regulatory statutes and in protecting individuals against
a boat on a public waterway.
unreasonable searches and seizures.23 In administrative
Searches by Administrative Agencies. While the Fourth searches, “a search unsupported by probable cause may be
reasonable when ‘special needs, beyond the normal need
for law enforcement, make the warrant and probable-cause
9 See, e.g., U.S. Const. Amend. IV; Minn. Const. Art. I, § 10; Mont. Const.,
10

11
12
13

14
15

art. II § 11; Minn. Stat. §§ 97A.205, 97A.215 (2009); Mont. Code Ann. §§
87-1-502, 87-1-506 (2009).
See State v. Colosimo, 669 N.W.2d 1, 17-22 (Minn. 2003); State v. Larsen, 650
N.W.2d 144, 154 (Minn. 2002); State v. Boyer, 42 P.3d 771, 778-79 (Mont.
2002); Terry v. Ohio, 392 U.S. 1, 20 (1968) (holding that a lesser degree of
probable cause is valid for a pat down search after an officer has already
arrested the defendant because it is considered an administrative
search).
Terry, 392 U.S. at 20.
See Minn. Const. Art. XIII, § 12 (stating that Minnesota directly advocates
for protecting fish populations).
See Vince Meyer, Where Have All the Big Pike Gone? New Management
Strategy Aims to Restore Glory Days of Minnesota Pike Fishing, Fish &
Wildlife Today, Nov.-Dec. 2000, http://www.dnr.state.mn.us/fwt/
back_issues/november00/article5.html [hereinafter Meyer, Management Strategy Aims].
Id.
Id; Montana’s Official State Website, Big Year in Big Hole for Future Fisheries Restoration, http://fwp.mt.gov/habitat/futurefisheries/bigHole.
html (last visited Jan. 5, 2010) (outlining Montana’s plan that restored
the endangered species of Arctic grayling fish).

16 Marshall v. Barlow’s Inc., 436 U.S. 307, 334-35 (1978).
17 See, e.g., Minn. Stat. § 15.01 (2009).
18 Compare Minn. Stat. § 97A.205 (2009) and Minn. Stat. § 97A.215 (2009),
with Mont. Code Ann. § 87-1-502 (2009) and Mont. Code Ann. § 87-1506 (2009) (showing that Minnesota and Montana have similar fishing
regulations).
19 Minnesota Department of Natural Resources, http://www.dnr.state.
mn.us/fishwildlife/index.html (last visited Jan. 5, 2010); Montana’s Official State Website, http://dnrc.mt.gov/About_Us/about.asp (last visited
Jan. 5, 2010).
20 See, e.g., Minn. Stat. § 97A.201 (2009) (“The commissioner shall execute
and enforce the laws relating to wild animals. The commissioner may
delegate execution and enforcement of the wild animal laws to the
director and enforcement officers.”).
21 See Duncan v. Louisiana, 391 U.S. 145, 148 (1968) (holding that the
Fourth Amendment protecting against unreasonable searches and
seizures is applicable to the states through the Due Process Clause of
the Fourteenth Amendment).
22 Marshall v. Barlow’s Inc., 436 U.S. 307, 334-35 (1978).
23 Id. at 335.
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requirement impracticable.’”24 This concept can be applied
to fishing regulations due to the importance of protecting
fish populations throughout the state.
Validity of Searches During Fishing Regulation
Enforcement. The Fourth Amendment protects against
unreasonable searches and seizures, but what is reasonable?25
The Fourth Amendment does not indicate that the clause
prohibiting unreasonable searches and seizures is connected
to the clause about warrants or probable cause.26 In light
of the vagueness of the Fourth Amendment, the Court in
Camara v. Municipal Court of San Francisco determined
reasonableness of a search by “balancing the need to search
against the invasion which the
search entails.”27
When a DNR
game warden
is inspecting a
boat pursuant
to its statutory
mandate to protect wildlife, the
Fourth Amendment is applicable towards the
search, but applied much differently than if the search was for a criminal purpose.28
For many administrative searches, reasonableness does not
always require probable cause. The central requirement of
the Fourth Amendment is not whether there was a valid
warrant, but one of reasonableness.29 Reasonableness may
be based on evidence of an existing violation or a showing
that the administrative guidelines set out for conducting
an administrative stop are based on neutral criteria.30 The
Supreme Court has interpreted reasonableness in the Fourth
Amendment as the tool to control enforcement officers that
may intrude upon an individual’s privacy rights, which
sometimes requires a warrant.31 But there are many excep-

tions to the warrant requirement, such as special needs of
law enforcement officers, diminished expectations of privacy,
and minimal intrusions— all of which apply to fishing boat
inspections.32
Administrative investigations are not intended to produce
evidence that could be used in criminal prosecutions or impose criminal sanctions such as jail time.33 Due to the very
nature of administrative investigations, courts have given
administrative officers a more relaxed interpretation of probable cause to aid in the efficiency and enforcement of agency
regulations.34 From this relaxed view of probable cause in
administrative regulations, the DNR is able to successfully
enforce its regulations that are designed to protect
fish and wildlife.
Although probable cause is relaxed and often
non-existent due
t o t h e n a t u re
of a fisherman’s
diminished expectation of privacy in a fishing
boat,35 the Fourth
Amendment and
equivalent state laws are still being complied with by state
administrative agencies.36 To determine the validity of such
fishing regulation enforcement, expectation of privacy and
reasonableness of the search must be evaluated in each case.
Expectation of privacy. Only a reasonable expectation
of privacy is one that justifies protection by the Fourth
Amendment.37 The expectation of privacy in DNR investigations and criminal investigations are much different
because criminal investigations tend to be more intrusive
due to possible criminal punishment.38 Fishing regulation
violations usually result in fines or loss of a fishing license.
Also, a warrant is usually not required when searching a

24 Bd. of Educ. of Indep. Sch. Dist. No. 92 of Pottawatomie County v. Earls,
536 U.S. 822, 829 (2002) (holding that a school was allowed to drug test
students without probable cause because it was not related in any way
to criminal investigations).
25 See U.S. Const. Amend. IV.
26 Id.
27 387 U.S. 523, 536-37 (1967) (holding that a warrant and a lesser degree
of probable cause would be needed for a building inspector to inspect
an apartment).
28 Marshall v. Barlow’s Inc., 436 U.S. 307, 320 (1978).
29 See Illinois v. McArthur, 531 U.S. 326, 330 (2001), citing Texas v. Brown, 460
U.S. 730, 739 (1983).
30 Marshall, 436 U.S. at 320-21.
31 McArthur, 531 U.S. at 330, citing Texas v. Brown, 460 U.S. at 739 (holding

that an officer was allowed to seize a balloon that was filled with heroin
after looking into the vehicle at a driver’s license checkpoint because it
was in plain view from outside the window).
Id. at 330-31.
Wyman v. James, 400 U.S. 309, 317-18 (1971).
See State v. Colosimo, 669 N.W.2d 1, 6 (Minn. 2003).
Id.
Compare Brigham City, Utah v. Stuart, 547 U.S. 398, 398 (2006) (holding
police may enter a home without a warrant to protect persons from
harm), with United States v. Villamonte-Marquez, 462 U.S. 579, 587-88
(1983) (discussing the exigency that comes with searching a vessel on
open water).
See Katz v. United States, 389 U.S. 347, 360 (1967) (Harlan, J., concurring).
Camara v. Mun. Court of S.F., 387 U.S. 523, 530 (1967).

Protecting fish populations is a basis for
why an administrative search of a fishing
boat, without a warrant, is generally
valid due to a lesser privacy interest
that a fisherman has in a boat on a
public waterway.
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32
33
34
35
36

37
38

fishing boat due to the limited privacy one has in a fishing
boat. Due to the design of a fishing boat and because of
the plain view doctrine, the Fourth Amendment does not
protect objects in plain view.39 Unfortunately for fisherman,
most objects are in plain view. An impermissible search and
seizure under the Fourth Amendment40 and equivalent state
laws only occurs when a reasonable expectation of privacy
has first been invaded.41 From this reduced expectation of
privacy, the standard for reasonableness under the Fourth
Amendment is somewhat relaxed and takes the form of a
balancing test between an individual’s privacy interest and
society’s interest in the administrative search being performed
without a warrant.42
A reduced expectation of privacy is evident in State v.
Colosimo where a conservation officer approached a fishing
boat that was about to be launched onto a public lake in
Minnesota.43 The court stated that a conservation officer has
the right to inspect a fishing boat without probable cause,
because a fisherman has such a diminished expectation of
privacy in his fishing boat.44 Colosimo shows the importance
Minnesotan’s put on fishing violations.45 Reinforcing how
Minnesota feels about fishing is a 1998 amendment to Minnesota’s Constitution stating, “[h]unting and fishing and the
taking of game and fish are a valued part of our heritage that
shall be forever preserved for the people and shall be managed by law and regulation for the public good.”46 The court
clearly reinforces this goal by holding that a fisherman has
no reasonable expectation of privacy anywhere in his boat
where fish can be transported.47
The court in State v. Larsen held that a warrant was required for a conservation officer to enter a fish house.48 The
court compared the expectations of privacy in a fish house to
a regular house because they both provide shelter, and a place
to eat and sleep.49 And because the court found that Larsen
had a reasonable expectation of privacy in his fish house,
the court required conservation officers to obtain a warrant
before entering a fish house.50 So while some courts could
have found a lesser expectation of privacy in a fish house,
much of what courts find reasonable depends on each state’s

39 See Arizona v. Hicks, 480 U.S. 321, 323-27 (1987).
40 See, e.g., U.S. Const. amend. IV; Minn. Const., art. I, § 10; Mont. Const.,
art. II § 11.
41 See State v. Boyer, 42 P.3d 771, 775 (Mont. 2002).
42 See Camara, 387 U.S. at 533.
43 See State v. Colosimo, 669 N.W.2d 1, 2-3 (2003).
44 Id. at 13-14.
45 Id.
46 Minn. Const. art. XIII, § 12.
47 Colosimo, 669 N.W.2d at 8.
48 State v. Larsen, 650 N.W.2d 144, 153-54 (Minn. 2002);
49 Id.
50 Id.
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specific statutes and priorities.51 For example, Minnesota
states that it is their policy to protect fish populations,52 but
not all states are such advocates for recreational fishing.
Reasonableness of the Search. One definition of reasonable is “whether the burden of obtaining a warrant is likely to
frustrate the governmental purpose behind the search.”53 For
example, Minnesota’s Constitution directly advocated their
policy to protect fish populations for the public good.54 But
most courts have taken somewhat of a balancing approach
to determine reasonableness of a search by balancing governmental and private interests at stake.”55 Specifically, New York
v. Burger set up a standard to determine the reasonableness of
an administrative search, without a warrant, with respect to
automobile junkyards.56 This standard includes whether: (1)
there is a substantial government interest behind the regulatory scheme pursuant to the administrative inspection; (2)
the warrantless inspection must be necessary to further the
regulatory scheme; and (3) the inspection program set out
by statute must provide an adequate substitute for a warrant
in limiting officer discretion for inspections.57
The factors in Burger take into account individual privacy and government interests and goals of enforcing such
administrative regulations.58 But because fishing regulation
enforcement is administrative, and not criminal, more leeway
is given to reasonableness requirements because administrative investigations typically are not personal in nature nor are
they aimed to discover evidence of a crime.59 Due to this fact,
administrative searches involve a limited invasion of a fisherman’s privacy rights.60 Burger also states that the inspection
program must be a valid substitute for a warrant.61 In order
to do this, the inspection plan for the DNR to check fishing
licenses must be somewhat equivalent to a neutral magistrate
issuing a warrant, which would be impartial and have the
same effect of randomly checking fishermen for licenses.62
51 See, e.g., Minn. Const. art. XIII, § 12 (stating that Minnesota considers it
public policy to protect fish populations); See United States v. Chadwick,
433 U.S. 1, 12-13 (1977) (evaluating the expectations of privacy based
on factors such as mobility of the vehicle and exposure to the public’s
eye).
52 See Minn. Const. art. XIII, § 12 (stating that Minnesota considers it public
policy to protect fish populations).
53 See Camara v. Mun. Court of S.F., 387 U.S. 523, 533 (1967).
54 See Minn. Const. art. XIII, § 12.
55 Terry v. Ohio, 392 U.S. 1, 20 (1968) (holding that a lesser degree of probable cause is valid for a pat down search after an officer has already arrested the defendant because it is considered an administrative search).
56 482 U.S. 691, 702-03 (1987).
57 Id.
58 See Burger, 482 U.S. at 702-03; Camara v. Mun. Court of S.F., 387 U.S. 523,
534-37 (1967).
59 Camara, 387 U.S. at 535-37.
60 Id.
61 See Burger, 482 U.S. at 702-03.
62 See Muehler v. Mena, 544 U.S. 93, 98 (2005) (stating that the presence
of a warrant ensure that a neutral magistrate has determined probable

So even under the broad scope administrative searches tend
to have, it is still unreasonable for a conservation officer to
always pull over the same boat to check for a fishing license.
Conclusion. In evaluating the expectation of privacy a
fisherman has in a fishing boat and the reasonableness of
a search by a conservation officer, fisherman may have less
privacy than they thought but it is still reasonable under
Fourth Amendment requirements. The courts in many of the
stated cases are balancing the needs of the individual against
the governmental interest.63 Therefore, it is easier to find a
search reasonable and effectuate the government’s interest in
preserving fish populations when a state has written policies
to protect fish populations. Such administrative searches
are also found reasonable because the invasion of privacy is
minimal when compared to a person’s home.64
So at first glance, a conservation officer’s investigation of
fishing boats seems unlawful and invasive to fisherman.65 But
now, from understanding the comprehensive reasonableness
test used to determine if a search is reasonable, the fishing
boat cases discussed validly adhere to Fourth Amendment
requirements.66
Having a more relaxed reasonableness requirement for administrative investigations is justified when one understands
a state’s interest in protecting fish populations throughout
the state. By allowing a lower standard of probable cause
when enforcing fishing regulations, conservation officers
are allowed to effectively prosecute fishing violations. If
these exceptions did not exist, fish populations all over the
United States may slowly diminish.67 Courts in Minnesota
and Montana tend to find that a fishermen’s privacy rights are
not sacrificed when they are only giving up a small amount
of such privacy to further the goals of the DNR to protect
fish and wildlife throughout the states.68 All of the principles
discussed above should be considered next time you pack
your fishing pole to take a relaxing trip out on the lake. Even
though the lake does not have traditional law enforcement
officers, your privacy may still be challenged to better enforce
fishing regulations. □
cause exists to search).
63 See Burger, 482 U.S. at 702-03; Camara, 387 U.S. at 534-37.
64 Compare State v. Boyer, 42 P.3d 771, 773 (Mont. 2002) (stating that society
does not recognize a legitimate expectation of privacy in a fishing boat),
with Camara, 387 U.S. at 534-37 (stating that society does recognize a
legitimate expectation of privacy in one’s home).
65 See State v. Colosimo, 669 N.W.2d 1, 2-4 (2003); State v. Boyer, 42 P.3d 771,
773 (Mont. 2002).
66 See Camara, 387 U.S. at 533.
67 See Scott Witty, Comment, It’s a Keeper: Preserving Minnesota’s Recreational Fishing by Allowing Effective Regulatory Enforcement, 26 Hamline
J. Pub. L. & Pol’y 151, 192-94 (2004); Take Me Fishing, http://www.
takemefishing.org/fishing/fishopedia/fishing-and-conservation/theimportance-of-fishing-laws (last visited Jan. 5, 2010).
68 E.g., Minn. Stat. § 97A.201 (2009).
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Neither Admitting, Nor Denying:
Proper Responses to
Requests to Admit in Domestic
Relations Proceedings1
By Todd Scalzo and Sean McCumber

I

llinois Supreme Court Rule 216 provides litigators with a useful tool for
establishing some of the material facts in a case without the necessity of
formal proof at trial. They are designed to “separate the wheat from the chaff”
and to circumscribe contested factual issues in the case in order to clearly and
succinctly present the disputed issues to the trier of fact.2 Rule 216 allows a
party to serve on any other party a written request for an admission of truth
of any fact or the genuineness of any relevant document described in the
request. The party responding must serve either (1) a sworn statement denying
specifically the matters of which admission is requested or setting forth in
detail the reasons why he cannot truthfully admit or deny those matters or (2)
written objections on the ground that some or all of the requested admissions
are privileged or irrelevant or that the request is otherwise improper in whole
or in part.3
123

In domestic relations matters, requests to admit facts
can be used to streamline fact-based issues for the court,
including issues such as eligibility for maintenance,
termination of maintenance, deviation from guideline
child support, dissipation of assets, and allocation of
college expenses. Facts sought to be admitted can include
whether a party has sought employment, whether a party

1 This article does not focus on timeliness of responses, nor on whether
the responses are verified.
2 PRS Internat’l, Inc. v. Shred Pax Corp., 184 Ill.2d 224, 237, 703 N.E.2d 71,
77 (1998).
3 Ill. Sup. Ct. R. 216(c) (2011). Rule 216 has recently been amended to
limit a party requesting admission to 30 requests.
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is cohabiting with a third party, the types of expenditures
a party has made, and standards of living of the parties
and/or the children. With respect to documents, requests
to admit the genuineness of documents can expedite the
litigation process by eliminating the need to call custodians
of records to verify documents, such as bank statements,
pay records, and retirement account statements.
Though initially, requests to admit facts were utilized
to allow the requesting party to address narrow issues of
fact such as dates, times, locations and measurements,
the Illinois Supreme Court expanded their use to allow
a party to make a request for admissions with respect to

any contested facts needed to establish the truth of one’s Rules of Civil Procedure.10 Accordingly, a sworn response
case or defense.4 This can cause confusion because the that neither admits, nor denies the request that states why
purpose of a request to admit is to narrow the issues to the request cannot be admitted, nor denied, is sufficient.11
be decided at trial, not to shift the burden of proof on
The requesting party may find this response to be
5
6
to a defendant, nor produce evidence prior to trial. So, inadequate and may move the court to deem the requested
in a domestic relations matter,
facts admitted or the requested
requests to admit can and should
documents genuine.
Todd Scalzo is an
be used to assist the parties in
Turning back to a domestic
attorney at Scalzo
focusing the litigation to a point,
relations
situation, suppose the
Law Offices in
not, for example in a dissipation
requesting
party seeks an admission
Wheaton, Illinois,
claim, to shift the burden of proof
from
the
defendant that the
practicing
in
to the party defending against the
plaintiff’s employment records are
family law and
dissipation claim.
genuine. The defendant is right to
civil litigation. He
When receiving requests to
respond that it can neither admit
received his B.A. from the University of
admit, the responding party must
nor deny. The defendant lacks the
Illinois in 2000 and his J.D. from The
respond in writing with a sworn
knowledge as to the genuineness
John Marshall Law School in 2004.
response, or with objections.7 The
of the third-party (employer)
He
currently
serves
on
the
DCBA
documents. This is especially true
responding party may admit the
Judiciary Committee and as Vicerequest. The responding party may
if employability of the plaintiff is at
Chair of the DCBA Local Government
issue in the litigation. The plaintiff
deny the request.8 However, what
Committee. He was elected to the
if the responding party can neither
will liken the defendant’s response
Wheaton City Council in 2009.
to a delay tactic, and will seek to
admit, nor deny the request,
either as to fact or genuineness
have the records deemed genuine
because the defendant did not
of a document? The responding
explain why his or her resources are
party responds that it can neither
Sean McCumber
lacking to the extent that he or she
admit, nor deny, but that does not
is a partner at
cannot answer the requests.12
end the response. The responding
Sullivan Taylor &
party has a good-faith obligation to
In Oelze, the First District
Gumina, P.C. in
found
that defendant tennis
make a reasonable effort to secure
Wheaton, Illinois.
answers to requests to admit from
club’s
refusal
to admit or deny
He received his
persons and documents within
the reasonableness and necessity
J.D. from The
the responding party’s reasonable
of plaintiff tennis player’s medical
University
of
control.9 Rule 216 itself does not
bills violated Rule 216, because
Illinois College of Law, where he also
require a party to state that it has
such matters were well within the
was
an
on-air
personality
at
WPGUmade reasonable inquiry or effort
club’s knowledge since it had access
FM, in 1998. He concentrates his
to secure answers from documents
to “its insurance company and
practice in family law, adoptions, and
or persons within its control; or
the insurer’s databases of claims
juvenile
law.
He
is
the
Chairman
of
that failing to do so is a violation
and necessary treatments and
the DCBA Family Law Committee.
of the Rule; or that failing to do
expenses.”13 But in the example,
so results in the admission of facts.
the defendant does not have access
to the plaintiff’s employer’s records
This is a departure from the Federal
4
5
6
7
8

9

PRS, 184 Ill.2d at 233.
Oelze v. Score Sports Venture, LLC, 401 Ill.App.3d 110, 125, 927 N.E.2d
137, 149 (1st Dist. 2010)
Golf Trust of America, L.P. v. Soat, 355 Ill. App. 3d 333, 336, 822 N.E.2d
562, 566 (2nd Dist. 2005).
Ill. Sup. Ct. R. 216(c) (2011).
Pursuant to Illinois Supreme Court Rule 219(b), if the requesting
party proves the fact at trial or the genuineness of document at trial,
after receiving a sworn denial, the requesting party, on motion, shall
receive the fees and costs incurred in proving the fact or document.
Ill. Sup. Ct. R. 219(b) (2011).
Szczeblewski v. Gossett, 342 Ill.App.3d 344, 349, 795 N.E.2d 368, 372
(5th Dist. 2003).

10 An answering party may not give lack of information or knowledge
as a reason for failure to admit or deny unless the party states that the
party has made reasonable inquiry and that the information known
or readily obtainable by the party is insufficient to enable the party to
admit or deny. Fed.R.Civ.P. 36 (2011).
11 See PRS, 184 Ill.2d at 238; Brookbank v. Olson, 389 Ill.App.3d 683, 907
N.E.2d 426, 430 (1st Dist. 2009)
12 Oelze, 401 Ill.App.3d at 125. See also Liepelt v. Norfolk & W. Ry. Co., 62 Ill.
App. 3d 653, 378 N.E.2d 1232 (1st Dist. 1978) (holding that defendant’s
failure to either admit or deny the plaintiff’s request was an admission
as it failed to set forth the reasons that this information was not in its
possession and could not be obtained).
13 Id. at 150.
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and has no knowledge of the employment situation, apart
from what the plaintiff may have told the defendant. The
defendant took no part in the creation of the records. The
defendant, by law, is not entitled to the records in the
ordinary course of the employer’s business. 14
The requesting party, in moving the court to deem facts
admitted or documents as genuine, will argue that the
“neither admit, nor deny” response is insufficient. The
responding party, of course, will first argue that the response
is sufficient and proper. However, as a matter of practice,
the responding party should argue in the alternative that
the proper remedy to an insufficient response to permit the
responding party to amend its response, rather than having
the facts deemed admitted or the documents deemed
genuine. Almost all of the cases where Rule 216 facts were
deemed admitted involved responses that violated Rule
216’s strict time and verification requirements.15 A “neither
admit, nor deny” response timely filed and verified in
accordance with Rule 216 does not fit case law on deeming
facts admitted. Illinois courts have regularly allowed
amended 216 responses where the original response was
timely and sworn, but its sufficiency was disputed.16
The propriety of a request to admit, and whether a
response should be deemed an admission are questions of
law which are reviewed by an appellate court with a de novo
standard.17 Though Rule 216 saves litigation resources and
promotes judicial economy by eliminating litigation over
certain factual issues, the requesting party should exercise
care in crafting responses that truly can and should be
answered by the responding party. The responding party
should not fear the “neither admit, nor deny” response,
but also must prepare to defend such a response in order to
ensure that litigation occurs on the merits. □
14 One might argue that bank records and retirement statements would
follow the example regarding employment records. However, joint
records or records that the parties would readily share with one
another (retirement account statements) would likely fall under the
responding party’s control or realm of knowledge.
15 See Tires ‘N Tracks, Inc. v. Fiordirosa Construction Co., Inc., 331 Ill.App.3d
87, 771 N.E.2d 612, 618 (2nd Dist. 2002)(affirming trial court’s order
deeming facts admitted after untimely, unsworn response); PRS, 184
Ill.2d at 243 (affirming trial court’s order deeming “ultimate facts”
admitted after party failed to respond at all); Fritzsche v. Union Pacific
Railroad Co., 303 Ill.App.3d 276, 707 N.E.2d 721, 732 (5th Dist. 1999)
(affirming trial court’s order deeming facts admitted after unsworn
response); Brookbank, 389 Ill.App.3d at 690 (deeming facts admitted
after attorney signed on behalf of party); Coleman v. Akpakpan, 402 Ill.
App.3d 822, 932 N.E.2d 184 (1st Dist. 2010)(affirming trial court’s order
deeming facts admitted after unsworn response).
16 See Golf Trust of America, L.P., 355 Ill. App. 3d at 336 ( 2nd Dist. 2005)
(affirming trial court’s order allowing amended 216 response);
Szczeblewski, 795 N.E.2d at 374 (Ill. App. 5th Dist. 2003)(remanding
with instructions to allow amended 216 response); Troyan v. Reyes, 367
Ill.App.3d 729, 855 N.E.2d 967, 977 (3rd Dist. 2006)(remanding with
instructions to allow amended 216 response).
17 PRS, 184 Ill.2d at 233-34.

SIDEBAR: ciminal law
People v. Nesbitt, __N.E.2d __, 2010 WL 4542903 (2nd
Dist. 2010). The State appealed after the trial court
granted the defendant’s motion to suppress certain
bank records obtained during the investigation
of the defendant. In this case, the defendant was
charged with theft. During the investigation into the
defendant’s conduct, law enforcement was provided
with a number of bank records of the defendant
from the bank where she was both an employee and
customer. The parties stipulated that the defendant
did not consent to the production of the records and
neither a subpoena or warrant was issued to obtain
the records in question. In affirming the decision
of the trial court, the Appellate Court held that the
privacy clause of the Illinois Constitution protects an
individual’s bank records. Moreover the Banking Act
does not provide an exception for State action. In fact,
the Banking Act provides customers with a statutory
right to confidentiality and authorizes penalties
against those financial institutions that violate this
right. the intrusion upon this right of the defendant
by acquiring the records without first obtaining a
subpoena or a search warrant, according to the Court,
was not reasonable.
People v. Decaluwe, __ N.E.2d __, 2010 WL
4144583 (1st Dist. 2010). The defendant appealed
his conviction after a jury trial for armed violence,
attempted aggravated criminal sexual assault,
and aggravated kidnapping. At trial, the evidence
essentially showed the defendant lured the victim to
his home by saying he would pay the victim $100 if he
helped to move boxes. Once at the defendant’s home,
the victim was handed a camera by the defendant
and told he was going to have to take a picture of
the defendant. Ultimately, the victim escaped but
the defendant caught up to him, held the victim by
his sweater, and pointed a gun at the victim’s head
saying “you better come back in before I kill you.” The
Illinois Appellate Court of Illinois for the First District
reversed the defendant’s conviction and sentence
for attempted aggravated criminal sexual assault.
The court reversed and remanded for a new trial the
defendant’s convictions and sentences for armed
violence and aggravated kidnapping. In reaching
its decision, the court held that the defendant had
not committed a substantial step towards sexual
penetration of the victim in order to prove the offense
of attempted aggravated criminal sexual assault.
Moreover, the introduction of a nude photo of the
defendant and another picture of the defendant only
wearing shorts were highly prejudicial and it was error
for the trial court to allow the photos into evidence.
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Estate Planning
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Employment
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Ed Momkus, Jim McCluskey, Jim Marsh, Angelo Spyratos,
or Jefferson Perkins.
1001 Warrenville Road, Suite 500, Lisle, IL 60532 • Tel: 630.434.0400 • Fax: 630.434.0444 • www.momlaw.com
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Chancery Division: The Honorable
Bonnie M. Wheaton
by Sean McCumber

T

he Second Floor of the DuPage
Judicial Center houses the
smallest division of the judiciary
in DuPage County – the Chancery
Division. Judge Bonnie M. Wheaton
presides over the division, which also
counts among its number, Judge
Thomas C. Dudgeon, Judge Terence
M. Sheen, and Judge Robert G.
Gibson.
Judge Wheaton received her
Bachelor of Arts degree, cum laude,
from Carleton College in 1966. She
then went on to the University of
Michigan, receiving her Masters in
Social Work in 1968. Enticed by a
class entitled Law & Social Work, as
well as a law school seminar entitled
Legal Problems of the Poor, Judge
Wheaton was bitten by the legal
career bug. She pursued her J.D. from
Lewis University (now the Northern
Illinois University College of Law),
which she attended with her fellow
area jurists, Judge Rodney W. Equi,
Judge John T. Elsner, Judge Joseph
S. Bongiorno, and Judge Victoria A.
Rossetti. She graduated first in her
class of approximately 230 students
in 1978. While still in school, she
clerked at Wylie & Mulherin in
Wheaton. She went on to practice
there after graduation, handling
general litigation matters for about
ten years. The firm became known as
Wylie, Wheaton & Associates.
Judge Wheaton has been and
remains an active member of the
DuPage County Bar Association.
She currently serves as the Chair
of the Diversity Committee and
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previous chaired the Law & Literature
Committee. She served as Associate
Editor for the DCBA Brief during
(now Judge) Dorothy French’s
tenure as Editor-in-Chief. Prior to
joining the judiciary, she was also
an active participant in Judges Nite,
the DCBA’s annual send-up of the
judiciary and the legal system to
raise money for Legal Aid. She was a
performer and writer.1
When she began her judicial career,
she recalled, “our courts in DuPage
were like the federal courts, with
every judge hearing a mix of every
kind of case from criminal to civil.”
Judge Wheaton was appointed as an
associate judge in 1988. She sought a
position on the bench because of her
experience in the courtroom. “I never
had a courtroom in the old building,”
she said during a recent reunion there.
“I became a Judge in 1988 and we
moved into the new courthouse in
1991. I worked in the Field Court
and then I was in misdemeanor.
Then I was assigned to the County
Building and then the Annex.” She
was assigned to the chancery division
when the court moved to its current
location in 1991.
The chancery division deals with
matters of a civil nature that involve
equitable issues (as opposed to the
1

Though many of the stories she could (and
did) share have been lost to history or held
in secrecy, she did share that one of her
toughest, but most successful tasks was
finding a rhyme for the maiden name of Rita
Elsner (spouse of her law school and judicial
colleague, the Honorable John Elsner).

law division which is generally limited
to cases involving money damages).2
Taking a deep breath, Wheaton
listed the types of cases heard by
the division. “We hear commercial
and residential foreclosures,” she
said, “mental health (commitments
and electroconvulsive shock therapy
requests), tax objections, forfeitures,
liens, replevin matters, probate
and wills, guardianships, election
matters, zoning matters, business
dissolutions, injunctions, declaratory
judgment actions, forcible entry and
detainer matters, name changes, real
estate partitions, and sexually violent
persons matters.”
Chancery faces many challenges
not faced by the other divisions
but one particular challenge to the
division is the growing volume
and complexity of commercial real
estate and foreclosure matters. Until
recently, foreclosures were but a small
2

The division owes its roots to English history.
The Court of Chancery was originally an
extension of the Lord Chancellor’s role as
Keeper of the King’s Conscience, which
therefore had broader jurisdiction than the
common law courts. The Court of Chancery,
specifically, had equitable powers it could
enforce (through the King’s Army) that
the common law courts could not. Today,
although Illinois has a unified court system,
such that all of the trial court judges have
essentially the same jurisdiction and the
same authority, the division between law
and chancery remains the basis upon which
different civil cases are assigned. Cases
involve equitable issues, generally decided
by a judge rather than by a jury, are assigned
to chancery. Money damage cases are
assigned to the law division (or to arbitration
or small claims if less money is involved).

part of the chancery call. During
former Chief Judge Ann Jorgensen’s
tenure, however (2005-08), another
chancery judge was added and a
housing court was established to
handle the burgeoning foreclosure
and forcible entry caseload.
Judge Wheaton has been actively
involved in trying to educate people
who find themselves defending
against foreclosure actions. She is
often quoted as emphasizing the
importance of defendants showing
up in court and not ignoring the
notices they receive3 and her division
has introduced a number of resources
to help address the effect of the
foreclosure crisis on people living in
DuPage County.4 Foreclosures are
not limited to the residential world,
as commercial foreclosures have also
been on the rise. Judge Wheaton
pointed out during this interview
that commercial foreclosure actions
are especially complicated. “Along
with the purchase and mortgage
documents,” she said, “there can
be sub-loan agreements, personal
guarantees, and purchase terms.” But
then, she added, “there are always
novel issues in chancery,” which is one
of the reasons she enjoys working in
the division.
Judge Wheaton remarked that
the chancery judges enjoy a collegial
relationship. “We often face unique
or first impression issues and we
communicate frequently with one
another,” she said. “We don’t have
formal, scheduled meetings. We just
discuss the issues as they arise.” In
addition to the complexities inherent
to foreclosure actions and other cases
involving real property, the chancery
division also deals with cases that arise
under state law involving intellectual
See, e.g. Chris Ladd, Dupage Courts Work
to Ease Foreclosure Crisis, Chicago Now
(October 8, 2010), http://www.chicagonow.
com/blogs/politics-in-dupage-county/?p=2
4 As discussed in more detail in the article
by Judge Bob Gibson in this edition of the
DCBA Brief.

property.
The number of cases
involving computer and technologyrelated litigation has risen, she
pointed out, as has the number of
cases involving trade secret litigation.
In short, she said as she checked her
iPhone 4 with a glint of enjoyment,
the chancery judges “need to keep
abreast of the law and the technology
in our modern world.”
One example of how the chancery
judges interact relates to a recent ruling
by Judge Thomas Dudgeon in which
he held that the vehicle forfeiture
statute is unconstitutional.5
Though judges cannot
comment on pending
cases as to the merits or to
specific issues, Wheaton
noted, “Judge Dudgeon
went through many drafts
of his opinion and he
asked [the other judges]
for reviews of the opinion.”
The next obvious question
was whether the other
judges added their own
commentary to the actual
ruling. Judge Wheaton’s
answer: “No, we did not
review or comment on the
actual ruling, but rather just
talked about the soundness
of the reasoning.”
Cases like the forfeiture
case bring to mind the
feeling that lawyers who
practice in chancery are
“ready to deal with cases and issues of
inequity and make sense of problems
that do not always have a monetary
resolution.” Judge Wheaton said that,
in her experience, the best attorneys
are those who “are realistic with their
clients, and present both the best and
worst case scenarios to their clients.”

3

5

See People v. One 1998 Ford Explorer, 2009
WL 3856411 (18th Cir. Nov. 17, 2009). See also
Alexander J. Geocaris, Is the Illinois Vehicle
Forfeiture Statute Unconstitutional?,
23
DCBA Brief 3 (December, 2010), pgs. 44-50
(discussing Judge Dudgeons’ decision).

She added, “I value early pretrial
conferences, as it is better to attempt
to resolve cases before the clients have
spent vast sums of money and become
entrenched in their positions.” She
emphasized how importance it is for
attorneys to “control their clients,”
mindful of the fact that many of the
issues in chancery are deeply rooted in
personal feelings and emotions.
Judge Wheaton acknowledged that
she has something of a reputation for
encouraging attorneys to settle cases.
She emphasized, however, that she

does not mind making a decision
when she needs to. That fact is clear
from recent rulings she has entered in
a high-profile Naperville districting
and election matter. The case involves
varied complex issues, from candidacy
filings to the public’s right to have
their referendum carried out, to
possible term-limit issues arising from
districting. Wheaton could not and
did not comment on the case as it is
still pending before her. But media
honor able bonnie wheaton
continued on Page 49 »
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» Honorable bonnie wheaton continued from Page 47
coverage of the case illustrates one
mantra shared by Judge Wheaton,
“you just can’t make this stuff up.”
The one comment she would make
in this context was that the judiciary
serves the public and judges “should
not use the courtrooms as extensions
of their egos.” This led to a discussion
about the recent election in Iowa and
the voters there opting not to retain
three Supreme Court Judges who ruled
on the state’s same-sex marriage ban,
declaring it to be unconstitutional.6
Wheaton expressed her concern some
years ago with the amount of money
that is being invested in campaigns
against judges and she emphasized
again that such action “has a chilling

effect on judges and severely affects
the independence of the judiciary.”
On the one hand, the United States
Supreme Court has now held that
corporate messages in elections are a
valid exercise of free speech.7 On the
other hand, the Illinois Code of
Judicial Conduct prohibits judges
from engaging in inappropriate
political activity, thus limiting (but
not prohibiting entirely) the extent to
which they can respond to heavily
financed campaign attacks.8 The
situation raises the question of
whether the judiciary can be the
independent bastion of protection for
the public from potential abuses from
Citizens United v. Federal Election Commission,
___ U.S. ___, 130 S.Ct. 876 (2010).
8 Illinois Code of Judicial Conduct, Rule 67 Canon 7.
7

6

See A.G. Sulzberger, Ouster of Iowa Judges
Sends Signal to Bench, New York Times
(November 3, 2010).

the legislative and executive branches
if people or corporations can engage in
political campaigning to oust judges
based on their rulings. Wheaton had
mixed emotions on the topic. Still,
despite her degree of disagreement
with the politicizing of the judiciary
(the recently unsuccessful campaign
to oust Illinois Supreme Court Justice
Thomas Kilbride is one local example),9
Judge Wheaton is committed to her
position and to doing her job as a
judge. “I enjoy being a judge,” she
concluded. “If I spend the rest of my
career in chancery, I’ll retire happy.” □
See Monique Garcia, State Supreme Court
Justice Wins Retention Battle: Group Seeking
Caps on Jury Awards Targeted Thomas
Kilbride, Chicago Tribune (November
02, 2010), http://articles.chicagotribune.
com/2010-11-02/news/ct-elect-kilbride20101102_1_ jury-awards-retention-battleconstitutionality-of-state-law.
9
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Legal Aid Update

Reprise: A Short, Early
History of Legal Aid
Services in Dupage County
By Brenda Carroll

I

“

t shall be the duty of every
active, life, faculty, honorary
and retired member of this
association upon request to
represent indigent persons
or to otherwise support the
provision of legal services to
the indigent....”
-By-Laws of the DuPage
County Bar Association,
Section 3 (Membership).

DuPage County has an historic
commitment of providing legal aid
through the Legal Aid Committee
of the DCBA and the energetic
enterprise of various individuals
over the years.
The DuPage
Legal Assistance Foundation is the
charitable corporation established
October 10, 1975 to administer the
provision of free legal services to the
indigent by members of the DCBA
and the staff attorneys of the DuPage
Bar Legal Aid Service (“Service”).
It should not be forgotten that in
1975, local county leaders from the
YWCA, Wheaton Youth Outreach,
Family Services, Social Services of
the Wheaton Police Department,
the faculty of Lewis University Law
School, H.O.P.E., Inc. (known as
Hope Fair Housing), the office of
Congressman John Erlenborn and
others were invited to give their
input to the Foundation as to who
should be served throughout the
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county.
The Foundation was established
just a short while after the Legal
Services Corporation (“LSC”)
Act was passed by the U.S.
Congress. LSC, a private non-profit
corporation, began to provide grants
in 1976 to legal services agencies
throughout America. Its grants were
also to be used to promote pro bono
services from private attorneys. The
DuPage Legal Assistance Foundation
acted as the advisory board for the
newly established grantee of LSC in
our area, Prairie State Legal Services,
Inc. (“PSLS”). Prairie State opened
its offices in Wheaton in 1978 and,
in exchange for the cases taken by
DCBA members that PSLS was
unable to handle, PSLS gave 12.5
% of its budget to the Foundation to
fund the DCBA’s legal aid program.
These cases were assigned by the
Legal Aid Committee of the DCBA
after the screening for qualification
was done by the DCBA office staff.
Keith E. Roberts, Sr. became the
first president of the Foundation.
Its purpose was to: “provide equal
access to the system of justice
for individuals who seek redress
of grievances; to provide high
quality legal assistance to those
who would otherwise be unable to
afford adequate legal counsel and to
provide legal assistance to those who
face economic barriers to adequate

legal counsel as to best serve the
ends of justice.”
Successive presidents of the
DCBA, including Ralph Dichtl,
Harold Field, Harold Spelman,
Alan Hultman and Clifford
Carney, assisted Keith Roberts, Sr.
and the rest of the initial Foundation
Board -- Gerald Gorski, Anthony
Peccarelli and Harold Field,
and were instrumental in making
the legal aid program a model
throughout the state.
In 1982, a $10,000.00 grant
was made by the DCBA to hire
a legal aid secretary and to pay
for related office expenses. Justice
Michael Galasso, who was then the
president of the Foundation as well
as a private lawyer, spearheaded a
search for funding from the DuPage
County townships. Justice Galasso
Brenda Carroll has been the DuPage
Legal Assistance Director since 1988
and on the DCBA Board of Directors
since 2004. She earned her JD at IITChicago Kent College of Law in 1986.
She was admitted in Illinois and the
Northern District in 1986 and to the
U.S. Supreme Court in 2005. She
serves as an Officer/Secretary of the
Child Friendly Courts Foundation and
is a Past President and current Board
Member of the DuPage Association of
Women Lawyers.

ISBA UPDATE

IBF Honors
Justice Anne
Burke

photo © R EP3.com

and other DCBA members would
often make in person requests for the
money from the townships during
the townships’ annual budgetary
hearings. Five townships helped to
fund legal aid in those days from
Federal Revenue Sharing Funds.
A full time attorney was hired
by the Foundation in 1983 and,
with the matching grant offered
by Lawyers Trust Fund during the
presidency of Bill Scott, a second
attorney, Lynne Kristufek, was
added to the legal aid staff of the
Service in April, 1990.
Finally, DCBA past president,
Honorable William Ferguson,
drafted what became the Domestic
Relations Legal Funding Act, 705
ILCS 130/1 et seq. which became
and continues to be immeasurably
helpful to our program.
And so the tradition continues.
Throughout the years, awards have
been showered on the program
and many attorneys and lay
people have served on the Board
of the Foundation. Our current
Foundation Board members are the
following: Jeff York (President),
Connie Gessner (Vice-President),
Dorothy
Mintz
(Treasurer),
Thomas Slymon (Secretary),
Daniel Smyth, Sean McCumber,
William Knee, Kenneth Schroeder,
Bobbi Walsh and Bernard Kleina.
Currently,
only
Naperville
and Wayne Township contribute
financial support and, unfortunately,
PSLS will cease funding our
program in the coming fiscal year.
The DCBA continues to encourage
its members to contribute and show
their support through a dues check
off. The DCBA also provides a
grant to our program every year in
the amount of $70,000.00, as well
as encouraging members to attend
fundraisers. □

By James F. McCluskey

T

he Illinois Bar Foundation
held its annual Gala at the
Four Seasons Hotel in Chicago on
October 15, 2010. At the Gala, the
Distinguished Award for Excellence
was presented to Illinois Supreme
Court Justice Anne M. Burke, for
her contributions to the law and the
justice system. As stated by Vince
Cornelius, president of the Illinois
Bar Foundation:
“The Illinois Bar Foundation
is at the heart of the Illinois Bar
Association. Support for the IBF
is often the last hope for many who
find themselves in desperate legal
predicaments, and without the financial means to protect themselves.
The IBF’s grant program continues
to provide financial support in ways
that significantly impact and support the justice system. The IBF
Subsistence Program has been appropriately renamed the ‘Lawyers’
Care Fund.’ The Lawyers’ Care Fund
continues to assist lawyers and their
families in their hours of greatest
need.”
The IBF Gala was sold out and
was a resounding success. This year
alone the IBF will distribute more
than $285,000 in grants to legal
aid organizations around the State
of Illinois, and in subsistence payments to attorneys and their families
in need.
The Illinois State Bar Association
Standing Committee on Judicial
Evaluation Outside of Cook County

met in October, 2010 to evaluate
Illinois Supreme Justices Robert
Thomas and Thomas Kilbride. In
addition, Third District Justice Mary
McDade and Second District Justice
John Bowman were evaluated. The
Judicial Evaluation Committee is
quite different than the judicial polls.
The Judicial Evaluation Committee
members spent hours interviewing
attorneys who have had professional
experiences before the respective justices. Investigative subcommittees
were set up to interview attorneys,
and a formal report was then prepared and submitted to the Judicial
Evaluation Committee as a whole.
On October 2, 2010, the committee met and recommended all of the
above justices for retention.
At the ISBA board meeting of

James F. McCluskey, a principal of
Momkus McCluskey LLC, handles a wide
range of litigation. His areas of expertise
incorporate 30 years of experience in
contract, shareholder disputes, real
estate, partnership dissolution, and
professional liability litigation. He
is the 18th Circuit’s Governor of the
Illinois State Bar Association and Past
President of the DCBA. He received
his B.S. in Accounting from Elmhurst
College in 1976, his J.D. from Northern
Illinois University in 1979 and his LLM
(Taxation) from The John Marshall
Law School in 1988.
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October 15, 2010, President Mark
Hassakis reminded the board of his
main goals this year for the Juvenile
Justice Initiative, aimed at building
support among lawyers and judges
to improve the juvenile justice system. His plans include: A CLE program on Thursday of the mid-year
meeting focusing on pro bono representation of youth; a joint program
with the Illinois Judges Association
on the Friday morning of the midyear meeting; cooperation with the
IBF in printing and distributing the
Juvenile Court Act; monitoring and
participating in legislation involving
juvenile justice issues; and touring
juvenile detention facilities.
President Hassakis reported plans
to continue to strengthen the work
of the Diversity Task Force/Pipeline
Project, and the Strategic Marketing
Program, including a comprehensive review of the Illinois Lawfinder
Service.
President Hassakis is encouraging
all board members to attend local
bar meetings as part of their local bar
liaison programs. He asked board
members to recommend lawyers and
judges who do exceptional work on
behalf of their committees for recognition under his ISBA Lawyers’ Care
Program. President Hassakis also announced plans for the Lawyers Rock
Fundraiser to be held in Chicago on
February 3, 2011.
Elections for specific seats were
held for ISBA members. For a oneyear term as secretary of the association, Mark Wojcik was placed in
nomination and elected. For a oneyear term as treasurer, Carl Draper
was elected. The following members were elected to the Scope and
Correlation Committee: Umberto
Davi, Carl Draper, Russell
Hartigan, Lisa Nyuli, John Theis,
Mark Wojcik, Bernard Wysocki,
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and James McCluskey. Robert
Park was elected to the Civil Practice
and Procedures Committee.
The chair of the Civil Practice and
Procedures Section reported that the
Allerton Conference at Starved Rock
will be conducted from April 21 to
April 23, 2011.
John Locallo, president-elect of
the ISBA, reported that the ISBA’s
income for the year June 2009
through June 2010 showed income
of $8,485,939, with an expense
of $7,721,333, for a surplus of
$764,606.
Finally, Jim Covington and
Melinda Bentley of the ISBA
Legislative Package recommended
certain legislative proposals to be included in the 97th General Assembly,
beginning January, 2011. The following is a quick overview of some
of these proposals:
Proposal 97.1: creates a procedure
for family members to get medical
records to a deceased’s family without being forced to open an estate.
Proposal 97.2: amends the Illinois
Insurance Code to permit arbitrators
to grant remedies that only judges
may currently award under Section
155 of the code as interpreted by
case law.
Proposal 97.3:
clarifies and
expands Section 16.1 (Virtual
Representation of the Trusts and
Trustees Act).
Proposal 97.4: creates four new
sections of Trusts and Trustees Act to
update Illinois trust laws.
Proposal 97.6: amends Section
604 of the Illinois Marriage and
Dissolution of Marriage Act to allow
the court to award parties with reasonable costs of court witnesses.
Proposal 97.7: would conform
the Illinois Anti-Piracy Statute for
unlawful use of recorded sounds or
images with a recent case from the

Illinois Supreme Court.
Proposal 97.8: resolves the conflict in the appellate court over the
court’s authority to order that a
maintenance award be secured by
life insurance.
Proposal 97.13: implants the
duty of the United States to provide
foreign nationals with consular notification when arrested or detained in
the United States.
Proposal 97.14: prohibits a person from serving in two offices of
different units of local government if
the units have overlapping taxation
authority, to prevent a statutory conflict of interest.
Lastly, the ISBA Board of
Governors considered support for
the United States Senate ratification
of the United Nations treaty to eliminate discrimination against women.
This treaty was signed by President
Jimmy Carter in 1980, but was
never ratified by the United States
Senate. Although many countries
have ratified it, there are concerns
in the United States over the treaty’s
effect on state support of abortion.
Many opponents of the treaty, particularly pro-life advocates, are strongly
critical of the treaty because, in their
view, it calls on states to support and
encourage abortion, despite the fact
that abortion is never mentioned in
the treaty. As evidence of this, critics
point to Articles 12 and 13, which
state: “parties shall take all appropriate measures to eliminate discrimination against women in the field of
health care in order to insure, on the
basis of equality of men and women,
access to health services, including
those related to family planning.”
The ISBA Board of Governors took
no position on this, but the topic of
treaty support will be presented for
vote before the Illinois Assembly at
the mid-year meeting in Chicago. □

Book Review: Illinois Sentencing and
Disposition Guide,
by Gino L. DiVito and Peter G. Baroni
By Hon. John J. Kinsella

W

hen I began my career in
criminal law 30 years ago
one of the first and only things we
were given by the States Attorney’s
Office was a copy of the “Criminal
Code.” We affectionately referred
to that code as our “38” based on
its location in the old Chapter 38
of the Illinois Revised Statutes. At
that time West’s publication of the
criminal code was about one inch
thick and contained the Criminal
Code of 1963, the Code of
Criminal Procedure and the Code
of Corrections, among other select
provisions. You had a copy of the
overwhelming majority of criminal
laws (including the various drug
laws) in the same publication.
Thirty years later the modern
version of this same publication
is about three inches thick and
is no less confusing. The book
is even more challenging for the
practitioner to maneuver from
defining an offense and applying
procedural rules to figuring out the
possible outcomes and sentencing
parameters. Thus, one of the few
constants in my 23 years in the
prosecutor’s office and seven years
as a judge hearing criminal cases is
the pursuit of an easy to use guide
for criminal sentencing. Every Judge
and criminal practitioner wants to get
precise answers to specific questions.

Among the newest contributions to
this cause is the excellent compilation
of the applicable law in Illinois for
sentencing in criminal cases, entitled
Hon. John J.
Kinsella is a judge
in the Eighteenth
Judicial Circuit.
He
received
his law degree
cum laude from
Northern Illinois University in 1981
and graduated from Western Illinois
University in 1978. He worked in the
DuPage County state?s attorneys office
from 1980 to 2003, when he first
became an associate judge. In the State
Attorney’s office, Judge Kinsella served as
chief of special prosecutions from 1985
to 1992, deputy chief of the criminal
division from 1991 to 1996, and first
assistant state?s attorney from 1996 to
2003. He has received several awards
and commendations, and served as first
vice president of the Illinois Prosecutors
Bar Association from 1999 to 2003.

Illinois Sentencing and Disposition
Guide, authored by retired Justice
Gino DiVito and Wheaton attorney
Peter Baroni.
The two authors have compiled an

easy to read outline of all the relevant
statutory provisions, together with
very succinct discussions of the
applicable case law in each field of
criminal sentencing law.
The
two have organized the outline
of Illinois sentencing law in a
logical systematic manner. Their
approach allows the practitioner
to painlessly find answers to often
difficult questions. Certainly the
work of Justice DiVito is well
known and respected among
criminal practitioners in Illinois.
This publication is an update and
improvement upon his previous
excellent works in the field
of criminal law, including his
fine work authoring the Illinois
Sentencing and Disposition Guide
for 25 years.
Retired Justice
DiVito, a renowned and prolific
instructor and student of the
law, has once again combined his
practical experience as a former
prosecutor, practicing attorney,
trial court judge, appellate jurist,
lecturer and law school instructor
to provide a useful resource for all
attorneys engaged in the practice
of criminal law.
Co-author Peter Baroni has
established himself as a statewide
expert on the criminal justice system
of Illinois. As the Director of the
CLEAR Commission, Mr. Baroni has
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led the effort to simplify and clarify the
criminal laws of our state, particularly
in the area of criminal sentencing. His
exceptional experience as a prosecutor,
practitioner, and law professor, as
well as the as legal counsel to Illinois
Senate Judiciary Committee, the
Illinois Senate President and the
Illinois Senate Minority Leader, gives
Mr. Baroni unique insight into how
these laws are created, structured and
interact with each other.
The Illinois Compiled Statutes
are often difficult to navigate
and have been and continued to
be subject to constant changes.
These modifications, particularly
with respect to criminal law and
sentencing, are often the result of
legislative action and even more often
the result of court decisions. Even
for the most seasoned practitioner
it can be difficult to circumnavigate
the various statutes that can be
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confronted with a multi-count
complicated criminal indictment.
This guide is invaluable in assisting
trial counsel and trial court judges in
identifying the applicable sentencing
considerations,
the
applicable
procedural rules and the actual
sentencing options. It contains 39
chapters, beginning with a useful
introduction and overview of the
criminal code, and discussing how
chapters 720 (covering criminal
offenses), chapter 725 (covering
criminal procedure), and chapter 730
(covering corrections), interact with
each other.
It is worth noting that the only
constant in criminal law is change,
as a result the book discusses the
function of the CLEAR Commission
and its impact on the Criminal
Code of 1961, the foundation of
our current code. Obviously, the
Commission’s objective is clarity. The
purpose is to remove duplication and
make the code more “user friendly”
to practioners and the general
public.
Additionally, the book
discusses the creation of the Illinois
Sentencing Policy Advisory Council
(SPAC), a CLEAR Commission
recommendation to establish a state
sentencing commission charged with
reviewing sentencing policies and
practices.
After spending 30 years wrestling
with the criminal laws of the State of
Illinois I can attest to the difficulty
of identifying and then appropriately
applying the various sentencing
provisions that can apply to a given
set of facts. You quickly learn that
simply identifying the classification
of a crime only begins your journey.
This publication gives you numerous
useful charts of classifications of
offenses, sentencing ranges and fines.
The book outlines each of the
pertinent issues in sentencing criminal

cases. It allows the reader to quickly
identify the topic of each chapter and
the issues discussed. The authors
have included all the updated case
law (up to important decisions from
2010), while of course cautioning the
reader to always update your research
when reviewing the law on any given
subject.
The authors give you detailed
discussions of the process of
sentencing a defendant, as well as an
examination of individual sentencing
options for specified offenses, i.e.
weapons offenses, death penalty
cases and drug cases. Additionally,
the book examines all the nuanced
applications of sentencing options--including Apprendi issues, probation,
boot camp, home detention,
community
service,
periodic
imprisonment, bail, fines, extended
term sentencing, consecutive and
concurrent sentencing and many
other topics.
This book is a must for those
who wish to have an easy to use
general reference guide for the
practice of criminal law. Whether a
prosecutor, criminal defense attorney
or judge, this book needs to be in the
courtroom and used as a reference
for all practitioners. Justice DiVito
and Mr. Baroni’s hard work has
produced a logical well organized
guide. It provides the general basics
that outline the issues in criminal
sentencing, as well as incorporating
very scholarly discussions of the case
law associated with each issue. The
discussions of case law are current,
accurate and well footnoted.
As a Judge who deals with these
issues on a daily basis I intend to utilize
this resource and keep a copy on the
bench. I would strongly urge those
practicing criminal law to utilize this
resource to more effectively represent
their clients. ¨ □

Classifieds
NAPERVILLE (Near Cantera,
I-88, Warrenville, and Lisle)
One office available in a three
office suite, along with space for
an assistant. Shared conference
room with kitchen. Other two offices are occupied by attorneys.
Ideal for lawyer, accountant, or
other professional. Internet and
other resources available. Short
term lease available. Call Cathy
for more details: 630-355-7590
NAPERVILLE
PROFESSIONAL OFFICES
Five premier executive offices
ranging from 100 sq. ft. to 300
sq. ft. Available as individual offices or combined as a 1,200 sq.
ft. suite with two reception / workstation areas. Starting at $330/
month, rent includes all utilities
except telephone and internet
services. Top quality accoutrements. Kitchenette. Internet and
phone wired. Ample convenient
parking. Near I-88 / Naperville
Rd. exit. (N. Washington St. at
Diehl) Art Littlefield 630-408-0110
/ aslittlefield@fssg.biz LINK TO
PROPERTY PHOTOS: http://
napervilleoffices.net

LISLE
Professional Office Building on
Rt. 53 in Lisle, next to River Bend
Golf Course. About 500 sq. ft. of
exclusive space available, plus
use of common areas, including
waiting room and kitchenette.
Close to I-355 and I-88. Broadband Internet connection available. Ideal for solo attorneys,
accountants, and other professionals. Five other attorneys in
building. Client referrals possible.
(630) 960-0500
Administer Justice seeks
Volunteer Attorneys for
DuPage County.
Administer Justice, a Christian
Legal Aid Organization, is looking
to expand its outreach in DuPage
County. We currently meet with
low-income clients one Saturday
per month at the Wheaton Bible
Church in West Chicago. We
are seeking additional attorney
and paralegal volunteers who
may allow us to expand both our
schedule and range of services.
For more information, please
call or e-mail Pro Bono Services
Director Teri Jacobs. She can
be reached at 847-844-1100
X26, or by e-mail: tjacobs@
administerjustice.org.

Legal Nurse Consultants
A Medical Legal Consulting Firm
Kafka & Associates
2345 Shiloh Drive
Aurora,IL 60503
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D & R Couriers
Summons/Subpoena
Service Station to
Station; Lawyer to
Lawyer;
Lawyer to Court
(630) 890-1807-Dave
or (630) 890-1925 Renee

Rimkus Consulting
Group, Inc.
999 Oakmont
Plaza Drive
Suite 550
Westmont, IL 60559
Phone: (630) 321-1846
Fax: (630) 321-1847
kastanton@rimkus.com
www.rimkus.com

Taylor Rees Beckey
Forensic accounting. Expert opinion.

Providing hard numbers. Easily.SM

1-800-773-2727

Tony Rees CPA, ABV, CFF

Dennis Taylor CPA, MBA, ABV, CFF

CPAABV.COM

To run your classified ad in this space, please contact the DCBA or send your content to: classifieds@dcbabrief.org.
Pricing for regular and display classifieds appears in the advertising section of our website, dcbabrief.org
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Where to be in february

The 36th Annual Judges’ Nite
F

riday, February 25, 2011 is the
date to mark in your calendar.
After the festivities begin at 6:00 p.m.,
with cocktails and dinner, the curtain
is scheduled to rise on this year’s
Judge’s Nite at 8:00 p.m. that evening.
Kevin Millon is returning in his role
as writer and director and Angel
Traub is back as producer. Most of
the regular players are expected to
return, regaling the audience with

song, dance and more than a few judge
and lawyer jokes. We’re told Patrick
Edgerton is taking this year off from
the program, but Art Rummler, Sean
McCumber, Steve Armamentos and
the rest of the Judge’s Nite Band are
bound to be back in force.

We can only guess what craziness
lays in store for this year’s audience.
The show is called “Flee” so that may
or may not mean that Christa
Schneider will be singing a
few Britney songs or that Terry
Benshoof will sing a variation
on “Hot Patootie, Bless My
Soul.” It probably means that
Millon and Traub plan to put
on a song and dance review that
sometimes skewers a certain,
popular television program
about song and dance reviews.
But no one knows for sure.
People have tried, certainly.
The editors of this magazine
have asked for years to get a
few advance rehearsal shots
for publication, promising
not to reveal them until after the
show, but Millon and Traub have
said “no.” Many of the actors have
been approached by opposing
counsel over the years, who’ve
offered agreed extensions on
briefing schedules and other favors.
A few judges are even rumored
to have threatened mandatory
injunctions. Still, for 36 years, the
material presented at Judge’s Nite has
Photos from the 2010 Judges’
Nite Production

managed to stay secret until the night
of the show.
It is true what they say -- “What

happens at Judge’s Nite, stays at
Judge’s Nite” -- which is why you
don’t want to miss this often sold out
event. Tickets to the show, which
include a one hour open bar, dinner
and the show, run $100 each (tables of
10 may also be purchased for $900).
The event is once again scheduled for
The Abbington in Glen Ellyn, Illinois
(Route 53 at Butterfield Road). For
more information, contact the DCBA
at (630) 653-7779 or visit the DCBA
website at www.dcba.org (tickets may
be purchased by phone, on line or by
facsimile to 630/653-7870). □
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Walsh, Knippen,
Knight &
Pollock
CHARTERED
ATTORNEYS AT LAW
EDWARD J. WALSH
JAMES H. KNIPPEN
THOMAS L. KNIGHT
BRADLEY N. POLLOCK
ADAM C. KRUSE
ELIZABETH M. FARMER

At this, the beginning of 2011, the staff
and attorneys at Walsh, Knippen, Knight
and Pollock, Chartered extend their
warmest regards with the hope that the
year brings everyone professional and
personal satisfaction.

Concentration in the areas of:
Medical Negligence • Personal Injury • Construction Negligence
Transportation Negligence • Professional Negligence • Commercial Litigation
Chancery • Municipal Representation
Trial Lawyers dedicated to serving the interests of their clients in complex civil litigation
in DuPage, Cook, Kane and other surrounding Counties for over 25 years.

2150 MANCHESTER ROAD, SUITE 200 • WHEATON, ILLINOIS 60187
630-462-1980 • FAX 630-462-1984
WWW.WKKPLAW.COM • LAWYERS@WKKPLAW.COM
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