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From the Editor

The Speed Of Technology
By Christine McTigue

There is no question in my mind that technology is a marvelous thing. I remember a law
school classmate of mine who splurged and
bought a Walkman when they first came out.
Can you imagine “wearing” one of those now? I
think back to the technology in existence when
I started to practice law: Do you remember
dictaphones that were a piece of furniture that
sat on your desk, and how exciting it was when
they became pocket size? How about the first
fax machine (circa 1988)? What about when
the last electric typewriter was retired and
replaced by a word processor? Carbon paper
used to prepare court orders? The list goes on.
And then the internet arrived, with perhaps
the biggest change of all: e-mail. E-mail took
the place of picking up the phone, or walking
down the hall to ask someone a question, or
even (gasp) sending a letter! But the internet
is truly remarkable and can open a new world
instantaneously. However, I believe that the
internet has forced us to move and think at
a much faster pace in all aspects of our lives,
especially at the office. People now expect an
instant response to an e-mail; even sending
something overnight takes too long. You are
never more than a cell phone call away from
the office. I don’t need to remind you.
Perhaps this winter, when there are no outdoor
distractions except snow removal, stop surfing
the net and take the time to read a newspaper,
magazine or book. Even sit down to watch a
long movie. Sometimes it is just good to slow
down, reflect, and recharge for a minute or
two, or even an hour.
Someone who hasn’t taken time to slow
down this year is Jordan Sartell. He took a

month off from writing case summaries and
co-editing our law update section to serve as
the lead articles editor for this issue. Thank
you Jordan, for editing a great selection of
articles. Edward Tiesenga authored a timely
and sobering article about municipal pensions
in Illinois entitled “Great Rivers of Spending:
The Legal Tributaries of Municipal Fire
and Police Pensions.” Donald Rothschild
and Brian Dougherty wrote “Labor and
Storage Liens Under Illinois Law,” which
outlines the statutes governing the monetary
costs involved in towing and storing vehicles.
Jennifer Kunze penned an article discussing
workers compensation law, “Can An Employee
Who Becomes Injured On The Job Collect
Workers’ Compensation Benefits and File a
Common Law Claim?” In our News & Events
section, Erica Bertini submitted an informative piece about the DuPage County State’s
Attorney’s pre-trial diversion program.

Christine McTigue has her office
in Wheaton. She concentrates
her practice in civil appellate
law and insurance coverage
matters. Christine is on the
panel of neutral commercial
arbitrators for the American
Arbitration Association, and is
a court-certified mediator for
the law divisions of DuPage and
Cook counties. She received her
Bachelor of Arts, magna cum
laude, from the University of
Minnesota and her J.D. from
Loyola University of Chicago.

Editor’s Note: While this issue was
in the design phase, I learned that
our friend and colleague John North
passed away. John was an excellent
lawyer and a fine, honorable person. He
will be missed.
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President’s Message

A Remarkable Man
By James J. Laraia

It is with a heavy heart that I write this month’s
President’s page about the life of George
Lynch, a brilliant attorney, a dear colleague
of our Bar Association, and as attorney
Leland E. Shalgos said during his services, “A
remarkable man.” George Lynch passed away
on November 13, 2015 after losing his battle
with leukemia, with which he was diagnosed in
September of last year. Through every aspect
of his life, including his illness, George lived
his life to the fullest, spending as much time as
possible with the people that he loved, enjoying the little things in life, and providing others
with his generosity. As Lee Shalgos said, “He
valued his family, his friends and his profession…those are the things that were important
to George.”
Joe Laraia said, “George was a brilliant trial
lawyer. He was simply the best of the best.
He was in a class all by himself. If you speak
to anyone about George, everyone would say
he was the greatest lawyer I had ever seen.”
Joe went on to explain that “the stories about
George are endless, and no one could tell a
story like George and no one could be the
subject of a story like George. He started out
with all of the physical attributes of a great
trial lawyer. He had a booming voice,
commanding speech, and the greatest trial
preparation.” “He would love to get ‘coppers’
on the stand as George called them, and make
minced meat out of them.” Joe told a story
of how he started into his cross examination
of a “copper”, of which the prosecutor was
objecting after every question. Judge Prentice
Marshall leaned over the bench and said “just
sit down, he’s just get’n started.”
Jack Donahue fondly told stories about how
George was larger than life and brought a new

era of criminal trial practice to DuPage and
Cook County. Jack explained “how many
times criminal law is black and white with
many shades of gray. With the emergence of
George Lynch, the criminal justice system
rec ei ved Tech n icolor…IM A X! ! ! ” Jack
expressed how “George was so entertaining
and so good in trials, the Court reporters
would fight over typing up his transcripts.” For
those of us at his service, we were fortunate to
hear many stories about George Lynch which
can only be told with an imitation of George’s
booming voice and quick and clever wit. As
Jack put it the best, “many of the prosecutors
considered themselves to be a pit-bull…little
did they know the next defendant called in
their courtroom had George Lynch as their
attorney, and George was the Kodiak Bear.”

James J. Laraia (“Jay”) is a partner with the law firm of Laraia &
Laraia, P.C. of Wheaton, Illinois.
He concentrates his practice in
the areas of family law, general
civil litigation and chancery
matters. He was licensed by
the Supreme Court of the State
of Illinois in 2001, after having
received his Juris Doctorate
from Northern Illinois University
College of Law in the same year.
Jay received his undergraduate
degree from Benedictine
University. Prior to joining his
current law firm in 2003, Jay was
an assistant state’s attorney in
DuPage County.

I was fortunate to have officed with George
for approximately seven years and I can tell
you that there was never a dull moment and
never a moment in which his passion for
defending his client’s rights and liberties ever
wavered. Every Saturday he would come into
the office and stop by my office and ask me
what I was doing. Our conversations would
always end with “keep fighting the good fight,
my boy” said with a wink and smile. As Joe
Laraia summed up his remarks about George,
Joe said “He was a man’s man, with the heart
of a dove.”
The best description of George came from his
son, Patrick Lynch.
Below i s an excer pt from Patr ick ’s
remarks during the ser vices for George:
Last September I spoke to my Dad for
the first time since he’d been diagnosed
with leukemia. (Continued on page 41)
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Letter to the Editor
November 19, 2015
Dear Editor,
General MacArthur had the expression that “Old soldiers never die, they
just fade away.” In the December bar brief, a letter was printed from Tom
Sullivan, Jr., wherein he indicated that he was retiring and moving to Nevada
with his wife, Deb. Without question, Tom was a fitting example of how to
be an attorney. Tom never personalized his litigation, remained friendly to
all, treated his clients, the court and lawyers the way a lawyer should treat
them. He was a credit not only to his profession but to the DuPage County
Bar Association as a board director and a man whose word was his bond.
Without question, the bar association has lost a dear friend and I, for one,
wish him and his wife well in their future.
It is sad when, at the same time, there is a passing of a great legal mind in
George Lynch. Those of you who knew George knew what an outstanding
man he was in his personal life as well as in his profession. George will be
missed by those of us who knew him.
Best Regards,
Joseph F. Mirabella

Editor’s Correction
In the January law update, we reported on changes to the Cannibis Control
Act. We made an error; this piece of legislation was not enacted and these
changes are not in effect. As editor, I apologize for this mistake and any
confusion or inconvenience. - Christine McTigue
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Articles Editor
Jordan M. Sartell is a graduate of DePaul University
College of Law and began his legal career at
Prairie State Legal Services in Wheaton, protecting
vulnerable senior citizens from financial exploitation.
His current practice with the Zamparo Law Group,
P.C. consists of federal consumer rights litigation
including prosecuting claims under the Fair Debt
Jordan M. Sartell Collection Practices Act, Fair Credit Reporting Act,
and Illinois Consumer Fraud Act. Jordan volunteers
regularly with the Willow Creek Community Church Legal Aid Ministry and
is a member of the National Association of Consumer Advocates and the
DuPage County Volunteer Money Management Program Advisory Board.
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Great Rivers
of Spending:
The Legal Tributaries of Municipal
Fire and Police Pensions
By Edward N. Tiesenga

To be an Illinois legislator creating great outpourings of benefits
targeted to your supporters, accounting or actuarial
competence is not required. To be an Illinois municipality
charged by law with funding police and fire pensions, however,
does require financial competence, and the ability to read the
map of Illinois pension spending in some detail. Like the great
cartographers of the past, we lawyers can share the excitement
of measuring the actual locations of the tributary statutory
language forming the rivers of debt now engulfing municipal
budgets everywhere in Illinois.

We start with the Illinois constitution, which says that no
matter what prior majorities of the Illinois General Assembly
did with their math, the resulting spending mandates are for all
practical purposes infallible, and may not be reversed, revised,
or reduced in any way.1 This is good news for those legislators
who shied away from math in school, but still wanted to make
laws about the complexities of pensions.2 And interestingly,
the Illinois Supreme Court has now confirmed that the Illinois
Constitutional Convention of 1970 prohibits us from correcting
any such bad math. Legislatively enacted pensions, as a result,
can never be corrected – just paid for.

1. The use of an analogous power in the Roman Catholic Church is known as speaking ex cathedra, by
unchangeable, infallible decree. See generally, https://en.wikipedia.org/wiki/Papal-infallibility. In the
political realm, having a resort to permanence is a key feature of constitutional government, helping our
legislators in Illinois to “control themselves” with the disciplinary aid of the judicial system if necessary.
See In re Pension Reform Litigation, 2015 IL 118585 at ¶89 (“Obliging the government to control itself is
what we are called upon to do today.”).
2. Backing up this observation, Peter Chan, formerly with the U.S. Securities and Exchange Commission
(SEC) office of municipal securities and public pensions unit in Chicago, has observed “I sometimes
wonder whether people actually understood the math” (quoted in Crains, fn. 3 infra).
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The financial expression of decades of legislative effort in the
municipal pension area has become devastating.3 At the state
level, Illinois owes at least $104.6 billion to its pension plans.
Accusations of underfunding go back and forth at the state
level. However, in the realm of municipal fire and police pensions
for the over 6,994 units of local government in Illinois,4 there
has not been state underfunding, because the state never has
funded these municipal pensions. 1,299 of these governmental
units are municipalities.5 Police and fire pensions are funded by
payroll deductions (which are capped at 9.91 percent of payroll
for police, and 9.455 percent for fire) and by general municipal
revenue fund contributions (which are not capped).
In the recent Illinois State pension litigation, Justice Karmeier,
writing for a unanimous court,6 analyzed the attempt of the
Illinois General Assembly to reduce some benefits under
four of Illinois’s five state-funded pension systems. The court
held that article XIII, section 5 of the Illinois Constitution of
19707 protects any increased pension benefits from ever being
decreased by normal legislation; and that no benefit reductions
may be made except by amending the Illinois Constitution.
Here is what article XIII, section 5 says:
Membership in any pension or retirement system of the
State, any unit of local government or school district,
or any agency or instrumentality thereof, shall be an
enforceable contractual relationship, the benefits of which
shall not be diminished or impaired.
The two ways to change this section of our Illinois Constitution
are: (i) a Constitutional convention called by a 3/5 vote of each
house of the General Assembly; 8 or (ii) an Amendment to
article XIII, section 5 proposed by a 3/5 vote of each house
of the General Assembly, and then submitted for ratification
to the people of Illinois in the next general election, who must
approve it by “either three-fifths of those voting on the question or
a majority of those voting in the election.”9 There is no possibility
of a citizen-initiated petition that could bypass the need to get a
3/5 vote of the General Assembly to start reform rolling.

3. See generally, McKinney, “The Illinois Pension Disaster: What Went Wrong?” Crain’s Chicago Business
(August 10, 2015).
4. U.S. Census, www2.census.gov/govs/cog/2007/il.pdf.
5. Id.
6. In re Pension Reform Litigation, 2015 IL 118585.
7. Ill. Const. 1970, art. XII, Sec. 5.
8. Ill. Const. 1970, art XIV, Sec. 1.
9. Ill. Const. 1970, art XIV, Sec. 2.
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In this context, with such a restricted means of reducing any
benefits of “any unit of local government,” it is worth reviewing
what the current majority of the Illinois General Assembly
has since 1993 designed into legislation beginning with the
defined benefit plans imposed on Illinois municipalities for
police10 and fire11 employees, dramatically increasing the cost of
local municipal fire and police pension benefits in Illinois. It is
worth noting here that any form of defined contribution plan such
as a SIMPLE IRA or 401(k) plan commonly found in the private
sector is not permitted for police and fire employee benefit plans.

These are the spending tributaries that the General Assembly
is not allowed to reduce, slow, or in any way control by normal
legislative adjustment, but solely by means of a Constitutional
amendment. The General Assembly knew of this one-way
spending valve in our Constitution when it passed the laws
that have created a flood of pension benefits for municipal
police and fire fighters. Here is a list of the laws they passed,
to quantify and pass “downstream” to each municipality in
Illinois.

Year

Act

Current Statute

Effect

1993

87-1265

40 ILCS 5/7-139.7
40 ILCS 5/3-121

Increased pension benefits for firefighters and surviving spouses.
Added 1.535% of payroll as city cost.12

1993

87-1265

Same

Granted 3% compound cost of living adjustments.
Added 1.65% of payroll as city cost.

1997

90-0032

40 ILCS 5/4-109, Sec. 4-109.1(c-1)

Additional dependent children benefits.
Added .002% of payroll as city cost.

1999

91-0466

40 ILCS 5/3-113.1, Sec. 3-113.1 (a)-(d)
40 ILCS 5/4-109, Sec. 4-109(a)

Increased pensions, COLAs, disability and dependent benefits.
Added 1.306% of payroll as city cost.

			
2000
91-0939
40 ILCS 5/3-110, Sec. 3-110(a-5)
More police benefits same as firefighter 1999 increases.
		
40 ILCS 5/3-111, Sec. 3-111(a) and (a-5) Added 1.306% of payroll as city cost.
40 ILCS 5/3-112, Sec. 3-112(e)

About the Author
Edward N. Tiesenga (B.A. cum laude, Hope
College, 1981; J.D. American University, 1984),
practices commercial law with Tiesenga Reinsma
& DeBoer LLP in Oak Brook, Illinois. Mr. Tiesenga
is also a Village Trustee for the Village of Oak
Brook, Illinois. Any views contained in this article
are his alone, and not to be attributed as those of
the Village of Oak Brook.
10. 40 ILCS 5/3-301, Sec. 3-101 et seq.
11. 40 ILCS 5/4-101, Sec. 4-101 et seq.
12. The source for the payroll-costing increments for selected statutes as shown is the Illinois Municipal
League (IML) “Historical Public Safety Pension Enactments,” at www.iml.org/page.cbm?key=3536.
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Year

Act

Current Statute

Effect

2001

92-0003

820 ILCS 315/3, Sec. 3

Line of duty death benefit increase from 100,000 to 118,000
and 3% annually thereafter

2002

92-0609

820 ILCS 315/3, Sec. 3
40 ILCS 5/8-137, Sec. 8-137(a-5)

Line of duty death benefit increase from 118,000 to 259,038
plus COLA from 2003 in perpetuity.

2003

93-0569

820 ILCS 320/3, Sec. 3

Public Safety Employee Benefits Act (PSEBA) health care insurance
for life at sole cost of city for line of service disabled employees.

2004

93-0689

40 ILCS 5/4108.4, Sec. 4-108.4(a)-(c)

Increased depended firefighter benefits and allows IMRF benefit transfers to fire funds.
Added 4.63% of payroll as city cost.

2005

94-0317

40 ILCS 5/4-121, Sec. 4-121
40 ILCS 5/3-128, Sec. 3-128
		

Fire and police take majority voting control (3-2) of all municipal pension boards to
invest funds, set assumptions, and rule on disability applications of their fellow
officers.

2007
94-0316
50 ILCS 135/12, Sec. 12
			

Firefighters can serve on municipal boards employing them, and vote on the
“employer” side of their collective bargaining contracts and benefits

2007

94-0316

820 ILCS 305/6, Sec. 6(f)
820 ILCS 310/1, Sec. 1(d)

Expand Workers Comp to add presumptions in favor of “duty”
determination for certain diseases.

2007

95-0681

40 ILCS5/4-112, Sec. 4-112

Eliminates any requirement for objective medical opinion for a 3-2 employeedominated fire pension board to declare a firefighter disabled.

2007

95-0681

30 ILCS 805/8.31, Sec. 8.31

Specifically prohibits a town from seeking state reimbursement for the costs of
implementing the unfunded mandate effects of state-ordered municipal pension
enhancements.

2009

96-0775

40 ILCS 5/4-109.1, Sec. 4-109.1(f)

3% perpetual COLAs for any firefighter who retired before 7/1/1977.

2009

96-0775

30 ILCS 805/8.33, Sec. 8.33

Prohibits any attempt by any town to seek state reimbursement for the cost of the
unfunded retroactive and perpetual 3% COLA increase for firefighters retiring after
7/1/1977.

2013

98-0391

40 ILCS 5/4-114, Sec. 4-114(a)(1)
40 ILCS 5/4-114, Sec. 4-114(b)

Increased benefits for dependent children of firefighters, regardless
of firefighter marital status.

2013

98-0391

30 ILCS 805/8.37, Sec. 8.37

Prohibits any attempt by any town to seek state reimbursement for the cost of
increased dependent firefighter benefits town must pay.
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Did all of these legislative benefit increases have measurable
costs? Did the employee-controlled pension boards do well
on their investments? Are police and firefighters living longer?
Yes, no, and yes. To make math matters worse, interest rates
have been historically low, as anyone with a savings account
knows. Low interest rates depress pension fund earnings, since
Illinois law dictates that roughly half of police and fire pension
funds be invested in interest-bearing instruments.13 The downward trend of investment returns, and the upward trend in
benefit amounts payable to people and spouses living longer,
can be quantified by actuaries. As these reports have been
made, they show the extent of unfunded pension payments
the municipality must make from general revenues into those
pension funds. Each municipality is now, as of 2015, required
by the Government Accounting Standards Board (GASB), to
prepare its own actuarial report, incorporating the actuarial
findings of the police and fire pension boards into the
municipality’s own budget and comprehensive year-end
financial report.14
For a specific example, we now consider the Village of Oak
Brook. Oak Brook contains less than 8,000 residents, and
hosts 90,000 visitors each day. 40 police and 28 firefighters
protect the public safety of Oak Brook, and three appointees
from each department control the police and fire pension
boards. In times past, before the General Assembly voted all of
the foregoing pension benefit increases, Oak Brook’s pensions
were over-funded at a 113 percent plus level.
Today, Oak Brook (for its combined fire and police pensions),
has an unfunded liability in the amount of $37,656,600,
which is more than 50 percent of Oak Brook’s current annual
budget. To make regular ongoing payments in addition to the
payments required to catch-up on the currently unfunded
amount to pay it up to a 90 percent funding level by 204015
Oak Brook must pay a total of $119,624,400. Over the same 25
year period, the fire and police employees from their paychecks
must pay $21,555,800. These payments will cover the unfunded
liability plus the ongoing new pension costs going forward for
retirement, death benefits, and disability for employees, their
dependents and spouses.

13. S ee 40 ILCS 5/3-135, Sec. 3-135, requiring investment per 40 ILCS 5/1-113.1 through 1.113.10 (police)
and 40 ILCS 5/4-123, Sec. 4-123, requiring investment per a broader reference to the same provisions,
specifically 40 ILCS 5/Art. 1 and 40 ILCS 5/Art. 1A.
14. See Statement No. 68, Accounting and Financial Reporting for Pensions (GASB).
15. Required by 40 ILCS 5/3-125, Sec. 3-125(a) (police) and 40 ILCS 5/4-118, Sec. 4-118 (a)(fire).
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“

The financial expression
of decades of legislative
effort in the municipal
pension area has become
devastating

Oak Brook’s annual payments16 must go from $3,339,400 in
2015 up to $8,031,600 by 2040. Just ten years ago, in 2005,
Oak Brook’s combined fire and police pension payment was
$1,082,038. And five years ago, that amount was $1,878,733.
Here is the progression:
2005
2010
2015
2040

$1,082,038
$1,878,733
$3,339,400
$8,031,600

It is not assuring to realize that life expectancies continue to
increase; that investment returns continue to be depressed by
U.S. federal monetary policy, and that the mandated benefit
increases to fire and police pensions continue to swell from
their statutory headwaters opened in the 1990s and increased
ever since up until 2013.
According to statistics published in the Daily Herald,17 Oak
Brook has the second-strongest balance sheet among all
Illinois municipalities, right behind Rosemont. Many Illinois
municipalities are in far more severe straits.18
Academics seek to describe our current predicament, using
language like this: “. . . two measures in particular could be

16. All values are taken from the Foster & Foster actuarial modeling report furnished to the Village of Oak
Brook and currently used by Village staff and Trustees in making budget allocations.
17. Jake Griffin, “Rauner plan could cost suburbs 25% of reserves,” Daily Herald (March 5, 2015) (graphic
chart included in article).
18. S ee, e.g., Walsh, “Bad Math and a Coming Public Pension Crisis,” New York Times (July 8, 2015) (discussing LaGrange, Illinois).
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effective in changing the trend of underfunding in American
state and local pension plans, and thus producing longer-term
sustainability: first, a quicker and less limited recognition of
the amortization burden in the contribution rate; and, second,
a mitigation of inflation indexation, either by rule or by relating
indexation to the funding ratio. However, both measures lead
to high transfers of value . . . from current taxpayers to future
taxpayers . . . [and] from current and future beneficiaries to
taxpayers . . . 19 What they mean is that the pensions are a great
cost to future taxpayers, and that to reduce this cost, the current river of fire and police benefits would have to be slowed
and reduced. Yet academics can only describe what the Illinois
Supreme Court says our Constitution alone prescribes.

“How did you go bankrupt?” Bill asked.

“Two ways,” Mike said. “Gradually and then suddenly.”24

As we see from this review, the massive and increasing flow of
Illinois fire and pension benefits was very carefully planned,
and rolls along without constraint, piling up debts downstream
faster than many municipalities can pay them. And yet this
map of its tributaries is worth keeping, and may someday prove
valuable as part of any constitutional effort to recover and
protect the municipal assets and taxable private property
within each town currently being swamped by this river.

Municipal bankruptcy is not currently an option in Illinois,
insofar as the Illinois General Assembly has declined to opt in
to Chapter 9 of the United States Bankruptcy Code,20 which
affords the protections of United States Bankruptcy law to any
municipality of a state that has authorized it.21 Meanwhile,
municipalities unable to fund runaway state-mandated pension
benefit increases will wonder how it is that they can go
bankrupt. Right now, they won’t. First, the State of Illinois
will take away the local share of Illinois sale tax receipts, and
will pay those receipts directly into the fire and police pension
funds, leaving any other municipal spending priorities unpaid.22
The police and fire pension funds can also file suit in equity
for a writ of mandamus or the appointment of a receiver to
implement increased property taxes on all of the real property
in a municipality.23 Next, municipal assets could conceivably
be attached and sold to fund the police and fire funds. Before
non-core services like municipal libraries are closed to divert
their funding to fire and police pensions, interested residents
may wish to check out a copy of Hemingway’s The Sun Also
Rises, for the literary recognition of our problem contained in
the dialogue:

19. Beetsma, Lekniute and Ponds, “Reforming American Public-Sector Pension Plans: Truth and Consequences,” Rotman Int’l J. of Pension Management, Vol. 7, Issue 2 (Fall 2014) at 72.
20. 11 U.S.C. Sec. 109(c).
21. Rep. Ron Sandack from Downers Grove has introduced legislation in the Illinois House of Representatives
to do exactly that. See House Bill 0298 to amend the Illinois Municipal Code to provide simply that “Any
municipality may file a petition and exercise powers pursuant to applicable federal bankruptcy law.”
25 States have adopted similar legislation, but Illinois seems poised to let the Sandack bill languish.
22. See 40 ILCS 5/4-118, Sec. 4-118(b-5) for fire, and 40 ILCS 5/3-125, Sec. 3-125 (c) for police. Both
provisions require the Illinois Comptroller to divert any state funds the municipality would otherwise
receive, and instead pay those monies direct to the police and fire pension funds. This is a new provision
that can take effect for the first time in 2016 “and each fiscal year thereafter.”
23. The police can do this to enforce 40 ILCS 5/3-125, Sec. 3-125(a); and the fire employees can do this to
enforce 40 ILCS 5/4-118, Sec. 4-118(a). Both of these statutes require the city council or trustees of a
municipality to levy a tax on all of the real estate in the municipality to meet the annual requirements
of the pension funds.
24. Ernest Hemingway, The Sun Also Rises, (1926) at 136.
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Labor and
Storage Liens
Under Illinois Law
By Donald S. Rothschild and Brian M. Dougherty

Losing one’s personal property is certainly a frustrating
experience. Just think of the ramifications to privacy and
financial security associated with misplacing a smartphone.
But what about a motor vehicle? If a driver parks unlawfully on
someone’s private property, the car could be towed. If someone
gets pulled over by the police for suspicion of DUI, the police
will have a towing company remove the vehicle to the tower’s
lot. But what happens after that? Or, what happens after a driver
leaves a vehicle at an automotive repair facility and work is
completed for which the driver does not pay?
Under these scenarios, motorists often naively assume that the
cost to retrieve the vehicle is free or nominal, or that one has
unlimited time to retrieve the vehicle. Such assumptions are
incorrect! Storage charges can accrue daily and if one does not
retrieve his vehicle in short order, then a repair facility or towing
company can sell the vehicle and foreclose all of the owner’s
rights and interest at a public sale. This article will explore some
statutory possessory liens and how those liens are enforced.
Labor and Storage Liens
Illinois law allows service providers to have a possessory lien
on personal property for unpaid charges that are $2,000 and
less.1 For instance, the Automotive Repair Act2 and Automotive
Collision Repair Act3 specifically recognize such liens. But if the
service providers fail to comply with other provisions in those
statutes, the lien is lost.4 A possessory lien is typically perfected
by possession of the personal property, so if the provider
voluntarily relinquishes possession of the chattel, the lien is
lost.5 The Labor and Storage Lien (Small Amount) Act (“Small
Amount Act”) allows for enforcement of the lien through a
public sale.6 If the sale conforms to the Small Amount Act’s
requirements, then the provider would be immune from a
lawsuit for damages.7
The hallmark of this lien, like any other lien, is the consent of
the parties to the charges being assessed. If the service provider
and consumer have an agreement as to each charge, then any

1. 770 ILCS 50/0.01, et seq.
2. 815 ILCS 306/1, et seq.
3. 815 ILCS 308/1 et seq.
4. 815 ILCS 306/75, 815 ILCS 308/65.
5. 770 ILCS 50/1.
6. 770 ILCS 50/3, 50/4.
7. 770 ILCS 50/5.
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unpaid charges would become part of the lien. However, if, for
instance, a service provider charges a daily storage fee when
the consumer fails to retrieve a vehicle from the provider’s shop
and any agreement between the provider and consumer is silent
on storage charges, a refusal to release the vehicle until storage
charges are paid would subject the service provider to liability.
A typical problem arises when there are competing liens: a
prior, perfected security interest of a finance company and
the service provider’s possessory lien. A finance company may
get notice that the provider has the vehicle and the finance
company wants the vehicle back free of charge. A finance
company would then file a lawsuit for replevin or detinue to
get the vehicle. In such a case arising under the Small Amount
Act, the service provider’s lien has priority over the finance
company’s lien if it meets certain statutory requirements.8 So
the finance company, if it wants the vehicle, must pay the service
provider the accrued charges first. The charges are typically the
work performed on the vehicle and also storage charges that
may accrue daily based on the terms of the agreement between
the consumer and service provider. Special attention should be
paid to whether storage charges were agreed to by the service
provider and consumer. If they were, then they are recoverable.
If not, a service provider will have a difficult time persuading
the finance company to pay those charges and could lead to a
Consumer Fraud and Deceptive Business Practices Act claim
for “unfair” practices.
The next logical question is what happens if the provider sells
the vehicle at a public sale and the finance company does not
redeem the vehicle? Does the finance company lose its prior,
perfected security interest? The answer is yes based on the
immunity provision in the Small Amount Act.9
The Labor and Storage Lien Act (“Lien Act”) applies to liens
that are greater than $2,000.10 The Lien Act’s enforcement
scheme is quite different than the Small Amount Act, so a
greater attention to detail is required when enforcing the lien.
And unlike the Small Amount Act, a prior, perfected security

interest would not be subordinate to a possessory lien.11 The
Small Amount Act’s provisions are much more favorable to a
service provider than the Lien Act’s scheme.
Relocation Towing
The signs in shopping center parking lots or fast food
restaurant lots advising that unauthorized parkers will be
towed provide a taste of the Illinois Commercial Relocation of
Trespassing Vehicles Law (“Trespass Law”).12 This law gives towing
companies the right to tow unlawfully parked vehicles
(typically parkers that are not patrons of the store adjoining
the lot) from the parking lot. The vehicles are then towed to the
towing company’s storage lot. This is also called non-consensual
towing because obviously the motorist is not consenting to the
vehicle being towed. Consent is implied under the Trespass
Law.
The Trespass Law gives commercial relocators (the
towing companies) possessory liens under the Small Lien Act.13
Vehicles that go unclaimed may then be sold/disposed of in
accordance with 625 ILCS 5/4-208 and 4-209.14
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Donald S. Rothschild is a partner at Goldstine,
Skrodzki, Russian, Nemec and Hoff, Ltd. He
assists employers and employees on matters
under state and federal law, provides guidance
on rights pertaining to discrimination, unlawful
harassment, executive employment, wrongful
termination, breach of employment contracts,
defamation and wage and hour disputes. Don
has been active in the DCBA, National Employment Lawyers Association and the Labor and Employment Section of the
ISBA, where he serves as Associate Editor of its Labor and Employment
Newsletter.

8. See 810 ILCS 5/9-333.
9. 770 ILCS 50/5.
10. 770 ILCS 45/0.01, et seq.
11. 770 ILCS 45/4.
12. 625 ILCS 5/18a-100, et seq.
13. 625 ILCS 5/18a-501.
14. 92 Ill. Adm. Code §1710.180.
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Properly disposing of vehicles is a bar to any action by a
person seeking damages or recovery of the vehicle.15 Given the
wording of the Small Amount Act,16 it is up for debate whether
the towing company’s lien is limited to $2,000 or whether it
can be higher.
Police Towing
Tows authorized by law enforcement (“police tows”) are
governed by Chapter 4, Article II of the Illinois Vehicle Code
(“Vehicle Code”).17 These tows are typified by vehicle accidents
or arrests (e.g., drug possession, DUI). The agency will set the
rates for towing and storage that a tower can charge. The tower
will arrive at the scene and tow the vehicle to the tower’s facility
where it sits until the owner retrieves it.18 Section 1 of the Small
Amount Act creates a lien for tows conducted pursuant to
Sections 4-201 through 4-214.19
An “abandoned vehicle” is defined by the Vehicle Code. When
towing a vehicle deemed by law enforcement to be presumptively abandoned, special attention must be paid to various
sections of Chapter 4, Article II of the Vehicle Code. Section
4-201 makes abandoning a vehicle on a highway unlawful.21
Abandoning a vehicle on another person’s private or public
property (other than a highway) is also unlawful and vehicles
so abandoned can be removed by law enforcement after
waiting 7 days or more.22 The owner of an abandoned vehicle is
responsible for all towing, storage and processing charges and
collection costs, less any amount realized from the disposal.23
However, storage fees shall not exceed 30 days.24 Charging or
demanding excess storage fees could eliminate any statutory
immunity for the towing company.25 Towing an abandoned
vehicle, even if authorized by law enforcement, can be fraught
with perils, especially if the vehicle does not meet the definition
of an “abandoned vehicle” under the statute.26
20

rejected the evidence (viz. vehicle covered with snow and dirt)
that the vehicle was actually abandoned. Thus, in situations
where the abandonment is contested by the owner, the best
option is to first see if a negotiated settlement can be reached.
If not, the owner will have a valid basis for filing suit to reclaim
the vehicle and could frame the case as a class action lawsuit.
Police tows generally are instigated when law enforcement
contacts a tower to perform a vehicle towing.28 Section 4-203
addresses tows of abandoned vehicles and certain other
kinds of tows. Tows under Sections 4-202 and 4-203 are also
specifically governed by Section 4-204, which deals with
payment of charges (4-204(c)) and releasing the vehicle.29 It
is important to note that Section 4-204 only applies to tows
conducted under Sections 4-202 and 4-203.
In Estate of Charles R. James v. Tondini,30 a towing company
argued that it was entitled to a lien under Section 4-204 for
towing and storage charges. However, by its terms, Section
4-204 only applies to tows conducted under Section 4-202 and
4-203, and there was no evidence that the towing at issue was
conducted pursuant to either section. Thus, the towing company
had to turn over the vehicle because it had no lien. However,
the court opinion did not reference Section 1 of the Small
Amount Act that creates a lien for tows conducted in
accordance with Sections 4-201 through 4-214.31
Record Searches
Typically, when law enforcement orders the impoundment of a
vehicle, it will conduct a record search and send notice to the
owner, lienholder, or other person legally entitled to ownership
(collectively, “interested parties”) no later than 10 days after
the impoundment or the authorizing of the impoundment.32

In Bell Leasing Brokerage, LLC v. Roger Auto Service, Inc.,27 a
law enforcement agency authorized a tow, but the trial court

For non-police tows, towers can process an unclaimed vehicle
as abandoned by requesting a record search up to 10 days after
the tow.33 The tower should then send notice to the interested

15. 625 ILCS 5/4-213(a).
16. Cf. ¶ 1 of 770 ILCS 50/1 with ¶ 3.
17. 625 ILCS 5/4-201 through 4-215.
18. If the vehicle is evidence in a crime, the agency may have a “hold order” meaning that the vehicle cannot
be released until the agency authorizes the release.
19. 770 ILCS 50/1.
20. 625 ILCS 5/1-101.05.
21. 625 ILCS 5/4-201(a).
22. 625 ILCS 5/4-201(b).
23. 625 ILCS 5/4-214(b).
24. Id.
25. See 625 ILCS 5/4-213(a) .
26. 625 ILCS 5/1-101.05.
27. Bell Leasing Brokerage, LLC v. Roger Auto Service, Inc., 372 Ill. App. 3d 461 (1st Dist. 2007).

28. 625 ILCS 5/4-202.
29. 625 ILCS 5/4-204(d).
30. Estate of Charles R. James v. Tondini, 2014 IL App (5th) 130031.
31. 770 ILCS 50/1.
32. 625 ILCS 5/4-205(b).
33. 625 ILCS 5/4-201(c).
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Personal property
mechanic’s liens are
the “Damocles’ sword”
that service providers
have over unsuspecting
consumers

parties to alert them that the tower has the vehicle. The point
of giving notice is to get the interested party to reclaim the
vehicle.
Communications from the Towing Company
After notice is sent, the interested parties may contact the
tower seeking a release of the vehicle. But before the vehicle
is released, all charges must be paid.34 Owners can reclaim
the vehicles prior to sale by presenting proof of ownership or
possession to local law enforcement.35 Thus, one who is unable to pay for the vehicle’s release can still reclaim it from law
enforcement.36

Retaining the vehicle and thus incurring additional storage
charges may not be a recoverable expense after the demand for
the vehicle has been made.38 A tower may choose to file suit for
the disputed charges under some recognized legal theory.
Vehicle Disposal
If the vehicle is not reclaimed by the interested parties, the
next step is disposing of the vehicle. Section 4-208(a) governs
disposal in the City of Chicago. If within 18 days of law
enforcement sending its notice under Section 4-205 or 4-206,
the tower also sends notice to the owner and lienholder, then
the vehicle can be disposed of by turning it over to a licensed
automotive part recycler, rebuilder, or scrap processor. The
notice should be sent by certified mail and should state a date,
time and location as to when the vehicle will be disposed of so
that the interested parties can reclaim the vehicle at, or prior
to, the actual sale. Section 4-208(b) governs disposals in cities
other than Chicago and where the vehicle is 7 years of age or
newer. Section 4-209 governs disposal of vehicles that are more
than 7 years of age.
If the towing company otherwise complies with the requirements under Chapter 4 of the Vehicle Code for processing,
selling, or disposing of a vehicle, then the company will be
entitled to immunity in any action brought by an interested
party for damages.39 Towing a vehicle that is not an “abandoned
vehicle” or demanding monies in excess of what is statutorily
allowed would defeat immunity.40

Towers must communicate accurate information to interested
parties and respond to inquiries requesting an itemization
of accumulated charges. This duty is implied under Section
4-207(b).37 If there is a dispute as to the amount of the
charges being assessed and if the interested party tenders the
undisputed amount to get the vehicle released, the best
course of action is to accept payment and release the vehicle.

If an interested party sues a towing company, that party may
recover the vehicle or money damages. Withholding possession
of a vehicle when a valid possessory lien does not exist subjects
a towing company to damages equal to the fair market value of
the vehicle, which can be determined by using the rental value
of the vehicle during the time the vehicle has been detained.41
Courts may also award punitive damages if the towing company
does not have a valid possessory lien or misrepresents the
amount of accumulated charges.42 This underscores the

34. 625 ILCS 5/4-207(b).
35. 625 ILCS 5/4-207(a).
36. Lee v. City of Chicago, 330 F.3d 456 (7th Cir. 2003).
37. 372 Ill. App. 3d at 471.

38. See Country Mut. Ins. Co. v. Styck’s Body Shop, Inc., 396 Ill. App. 3d 241 (4th Dist. 2009)
39. 625 ILCS 5/4-213(a).
40. 372 Ill. App. 3d at 472.
41. Id. at 473 (under retail installment contract, multiplying the monthly payment times the number of
months the vehicle was wrongfully detained).
42. Id.
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importance or fairly and accurately communicating with the
interested parties if the vehicle is to be reclaimed.
If the tower has a valid lien, then it may argue that it is entitled
to immunity under Section 4-213(a). A consumer may counter
by arguing that the lien is not valid because one of the steps
under Sections 4-208 or 209 was not followed (e.g., improper
notice).
Conclusion
Personal property mechanic’s liens are the “Damocles’ sword”
that service providers hold over unsuspecting consumers, but
mechanic’s liens are strictly construed against the lienor. A
lienor’s failure to complete the proper paperwork can prove
fatal to enforcing a lien and gives the owner ammunition
to defeat enforcement. Vehicle owners should not ignore

communications from the service provider concerning their
vehicle being sold and disposed of, because that will happen.
Finance companies also stand to lose by ignoring such requests
as well. Large automotive finance operations often operate
from distant locales and can be slow to react to the procedures
at play under these lien laws. They often become involved only
after important rights have expired.

Filing a lawsuit to enjoin enforcement of the lien is only half
the battle because the lienor will frequently counter-sue for
unpaid charges (assuming the vehicle has not been sold) and
the litigation could spiral to the point of being cost-prohibitive
for all parties involved. Service providers and consumers are
well advised to compromise these types of disputes before they
get to court.
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Can An Employee Who Becomes Injured On The Job Collect
Workers’ Compensation Benefits and File a Common Law Claim?
By Jennifer A. Kunze

One question that has become recurrent in civil practice, and
that is often resolved by a dispositive motion, is whether an
employee who becomes injured on the job can collect workers’
compensation benefits and then file a common law claim.
The following discussion addresses the general premise that
employees cannot recover both workers’ compensation benefits
and common law damages and identifies the exceptions that
apply.
Workers’ Compensation Act
Generally, an injured employee cannot seek and recover compensation under both the Workers’ Compensation Act (the
“Act”) and the common law.1 Section 5(a) of the Workers’
Compensation Act provides:
No common law or statutory right to recover damages
from the employer…or the agents or employees of any of
them for injury or death sustained by any employee while
engaged in the line of duty as such employee, other than
the compensation herein provided, is available to any
employee who is covered by the provisions of this Act, to
any one wholly or partially dependent upon him, the legal
representatives of his estate, or any one otherwise entitled
to recover damages for such injury.2

Accidental Injuries
In order to fall within the exclusivity provision of the Act, an
injury must be accidental. An “accidental injury” is anything
that happens without design or an event which is unforeseen
by the person to whom it happens.6 An injury is accidental
within the meaning of the Act when it is traceable to a definite
time, place, and cause, and occurs within the course of the
employment unexpectedly and without affirmative act or
design of the employee.7 Injuries are generally accidental from
the employer’s point of view.
Scope of Employment
The plaintiff’s injury must also arise out of and be in the course
of employment in order to fall within the exclusivity provision
of the Act. An injury “arises out of” one’s employment if it
originates from a risk connected with, or incidental to, the
employment and involves a causal connection between the
employment and the accidental injury.8 “Arising out of
employment” refers to the origin or cause of the accident and
requires a causal connection between the employment and
the accidental injury.9 The injury must be connected with or
incidental to the employment.

The purpose of the Act is to provide financial protection to
workers for accidental injuries arising out of and in the course of
their employment.3 Even psychological injuries, such as emotional
distress, are recoverable under the Act.4 The Act imposes liability
without fault against the employer and in return prohibits
common law suits filed by the employee against the employer.5

An injury occurs within the “course of employment” when it
occurs during employment or “on the job” and at a place where
the claimant may reasonably perform their job duties and while
a claimant fulfills those duties or engages in some incidental
employment duties.10 Injuries sustained on the employer’s
premises within a reasonable time before and after work are
generally considered to be in the course of employment.11

1. Zurowska v. Berlin Industries, Inc., 282 Ill. App.3d 540, 542, 667 N.E.2d 588 (1st Dist. 1996).
2. 820 ILCS 305/5(a).
3. G arland v. Morgan Stanley & Co., 2013 IL App (1st) 112121¶ 24, 996 N.E.2d 188 (2013), quoting
Pathfinder Co. v. Industrial Commission, 62 Ill. 2d 556, 343 N.E. 2d 913 (1976).
4. Pathfinder Co. v. Industrial Commission, 62 Ill. 2d 56, 343 N.E. 2d 913, 917 (1976).
5. Garland, supra at ¶24.

6. Meerbrey v. Marshall Field and Co., 139 Ill. 2d 455, 463, 564 N.E. 2d 1222 (1990).
7. Garland, supra at ¶29.
8. Mores-Harvey v. The Industrial Commission, 345 Ill. App. 3d 1034, 1037, 804 N.E. 2d 1086 (3d Dist. 2004).
9. Walker v. Midwest Emery Freight Systems, 119 Ill. App. 3d 640, 647, 461 N.E. 2d 1373 (1st Dist. 1983).
10. Id.
11. Mores-Harvey v. The Industrial Commission, 345 Ill. App.3d at 1037.
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Actions against Negligent Co-Employees
The Act also provides the same protection to negligent coemployees. The Workers’ Compensation Act provides that
workers’ compensation benefits are the exclusive remedy for an
injured employee against a negligent co-employee acting within
the course and scope of employment.12 In other words, an
employee is barred from bringing a common law suit (i.e.,
negligence claim) against his co-employee for a work related
injury unless that employee shows that a legally recognized
exception to the exclusive remedy provision of the Act applies.13
Exceptions to Exclusivity Provision
There are four exceptions to the exclusivity provision of the
Act. In order for an injury to fall outside of the Act, a plaintiff
must allege and prove the injury: (1) was not accidental, (2) did
not arise out of the employment, (3) did not occur within the
course of employment, or (4) was non compensable under the
Act.14 If plaintiff is unable to establish any of the exceptions,
they are bound by the exclusivity provision of the Act.
In order for an injury to be non-accidental or intentional, a
plaintiff must allege and prove that the employer committed,
commanded, or expressly authorized an intentional tort.15
When an injured employee has collected compensation on the
basis that the injuries were compensable under the Act, the
injured employee cannot then allege those injuries fall outside
the Act’s provision by alleging willful and wanton misconduct.16
This is a difficult element for a plaintiff to establish.
In order to establish the injury did not arise out of the employment or did not occur within the course of employment, the
injury must not be work related. Some examples are slip and
falls off the employer’s premises or a fall in the kitchen after
getting home from work.
An injury is compensable under the Act if it arose out of and
in the course of employment.17 In Folta v. Ferro Engineering, the
Illinois Supreme Court recently addressed the issue of what
constitutes a compensable injury. In Folta, the decedent was

exposed to asbestos during the course of his employment
with defendant. Forty-one years later, the decedent developed
mesothelioma which resulted in his death. Under the Workers’
Occupational Diseases Act, decedent’s claim was barred
by the twenty-five year limitation provision.18 Plaintiff, the
administrator of decedent’s estate, argued the injury was
non-compensable under the Act because there was no ability
to recover due to the limitation provision. The Supreme Court
rejected that argument and held that whether an injury is
compensable is related to whether the type of injury fits into
the purview of the Act rather than whether there is an ability
to recover benefits.19
Another exception plaintiffs assert in opposition to the
exclusivity provision, is that any benefits received by the
employer were voluntar y or unsolicited. This issue was
explained in Copass v. Illinois Power Company.20 The plaintiff’s
husband was killed in a job related explosion. Within a few days
of his death, the decedent’s employer started making payments
to plaintiff. Plaintiff did not file a workers’ compensation claim.
The Copass court held:
[T]he uninitiated payments plaintiff accepted from Illinois
Power are not sufficient to constitute her election to the benefits
provided by the Act. Simply accepting voluntary payments
from Illinois Power, without taking any affirmative action
before the [Workers’ Compensation] Commission, is not a clear
and unequivocal act evidencing an assertion that the death is
compensable under the Act. To hold otherwise would allow
employers to send payments to injured parties or bereaved
families, characterize the payments as workers’ compensation
benefits and terminate any option the employee or family might
have to avoid the exclusivity-of-remedy rule under the Act.21

About the Author

12. Garland, supra at ¶25.
13. Id.
14. Id. at ¶26.
15. Meerbrey, supra, 139 Ill. 2d 464-465.
16. Collier v. Wagner Casting Co., 82 Ill.2d 229, 408 N.E.2d 198 (1980).
17. Folta v. Ferro Engineering, 2015 IL 118070.
18. Id. at ¶3.
19. Id. at ¶23.
20. Copass v. Illinois Power Co., 211 Ill. App. 3d 205, 569 N.E.2d 1211 (4th Dist. 1991).
21. Id. at 211-2.
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Other courts have similarly held
that “the mere acceptance of
unsolicited benefits offered by an
employer is insufficient to bar a
plaintiff’s common law claim.”22
In a more recent case, Garland
v. Morgan Stanley and Company,
the court held that the plaintiff’s
claim was barred by the exclusivity provision of the Act even
through the plaintiff refused to
cash the benefits check she received from the insurance company.23 Therefore, prior to making a determination whether to
bring a dispositive motion, it is
important to know whether the plaintiff has filed a workers’
compensation claim and accepted or received benefits.

illustration, a chiropractor’s employee slips and falls injuring her
back. The chiropractor treats
the employee and is negligent in
his care causing further injury
to plaintiff. In this example, the
plaintiff may assert the dual
capacity exception and may
be able to bring a common
law negligence suit against the
chiropractor relating to his
treatment. In conclusion, unless
the employee can establish: (1)
the injury was not accidental,
(2) the injury did not arise out
of the scope of their employment, (3) the injury was not compensable under the Act, (4)
the benefits received were unsolicited, or (5) the employer fell
within the dual capacity doctrine, the employee’s remedies
are limited to the Act. It is extremely difficult for a plaintiff
who is injured on the job to file a common law suit against
his or her employer or negligent co-employee. If and when the
situation arises, plaintiff’s counsel should carefully think before
filing suit and ensure one of the above exceptions apply.
Defense attorneys should analyze whether their case is proper
for a dispositive motion.

The purpose of the Act
is to provide financial

protection to workers for

accidental injuries arising

out of and in the course of
their employment

Another exception, that is rarely seen, is the dual capacity
doctrine. The dual capacity doctrine is a limited exception to
the exclusivity provision of the Act. Under this doctrine, “an
employer normally shielded from tort liability by the exclusive
remedy principle may become liable in tort to his own employee
if he occupies, in addition to his capacity as an employer, a
second capacity that confers on him obligations independent of
those imposed on him as employer.”24 The test in
applying the dual capacity doctrine is whether the
second function of the employer generates obligations unrelated to those flowing from the first.25
There must be a separate and distinct persona.
A separate theory of liability is not a basis for asserting this defense.26 An example of an employer in dual capacity is a chiropractor treating his
own employee’s work-related injuries.27 By way of

22. Reed v. White, 397 Ill. App. 3d 975, 921 N.E. 2d 1243 (5th Dist. 2010).
23. Garland, supra ¶¶ 14, 51.
24. Id. at ¶ 34.
25. Smith v. Metropolitan Sanitary District of Greater Chicago, 77 Ill. 2d 313, 318-9,
396 N.E. 2d 524 (1979).
26. Id. at 319.
27. Id., quoting 2A A. Larson, Workmen’s Compensation § 72.80 (Supp. 1979).
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Illinois Law Update
Editor David N. Schaffer

Civil Procedure

Family Law

A summons which does not name
the defendant is invalid.
Arch Bay Holdings, LLC-Series 2010B v. Perez,
2015 IL App (2d) 141117
By Christine McTigue
Arch Bay filed a complaint for foreclosure against Perez and
other defendants. Three summonses were issued. The case
caption on each listed “Isais Perez at al.,” as defendants. A
line on which names could be added was left blank, but a
second page attached to each summons directed that summons
be served on a list of defendants, including Perez. Perez was
served by substitute service. The property was sold at a judicial
sale and the sale was approved. Perez filed a 2-1401 petition
to quash service, alleging the foreclosure judgment was void
because the summons failed to name Perez as a defendant. The
trial court dismissed the petition; the appellate court reversed.

Court terminates the parental rights of natural parents
found to be unfit.
In re S.K.B., a minor, 2015 IL App (1st) 151249
By David N. Schaffer
While in the hospital giving birth, the mother exhibited
symptoms of paranoia and psychosis. A DCFS case was
opened. DCFS was notified that the mother had been recently
hospitalized and that she was unsuccessfully discharged
against medical advice. She reportedly continued to exhibit
bizarre and irrational behavior and continued to refuse
recommendations and the services offered to her. Mother then
refused to participate in a DCFS assessment on how to move
forward with care and custody of the child. Around this time,
biological father started to participate in the proceedings.

The Second District followed Ohio Millers Mut. Ins. Co. v.
Inter-Insurance Exchange, 367 Ill. 44 (1937), in which the
supreme court stated that “a summons which does not name
a person on its face and notify him to appear, is no summons at all, so far as the unnamed person is concerned.” The
Second District also relied on Supreme Court Rule 101(a),
which provides that a summons shall be directed to each
defendant. Rule 101(d) provides a sample form for summons,
which includes a caption that directs naming all defendants.
The court also referred to Supreme Court Rule 131(c), which
provides that in cases involving multiple parties, it is sufficient
to name first named plaintiff and defendant, except for a
summons. The Second District held that the summons failed
to name Perez on its face and was “no summons at all.” While
Rule 101(d) states that summons must substantially comply
with the model form, the form requires that the names of all
defendants appear in the caption, and Perez’s name “appeared
nowhere on the summons.” The court concluded that the
missing name from the face of the summons was a barrier to
obtaining personal jurisdiction.
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The mother was involuntarily psychiatrically hospitalized
twice. After being discharged from the hospital this time,
the mother supposedly became medication compliant. She
participated in a parenting assessment, secured full-time
employment at a bank, and was visiting with her child
regularly. The permanency goal set by the court was for S.K.B.
to return home. Ultimately, the Juvenile Protective Association
concluded a return home was a viable permanency goal, but
that much progress needed to be made before that goal could
conceivably be realized. The trial court record further reveled
that mother had a significant psychiatric history that extended
more than twenty years.
Over the next several months, mom’s behavior became erratic
during her supervised visits with her son, including paranoid
behavior. She also directed her agitation at the agency
professionals, cursing at them and sending them dozens of
hostile emails and voicemail messages. Children’s Home
and Aid stated its intention to recommend a change of the
permanency goal to “substitute care pending court determination on termination of parental rights.” The state then filed
a motion to terminate the parental rights of both parents. The
hearing on parental fitness and termination of parental rights
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had essentially three stages: (1) the parental fitness of mother;
(2) the parental fitness of father and (3) whether it was in the
child’s best interests to terminate their respective parental
rights and to appoint a guardian to consent to adoption.
Following the hearing, the trial court granted the state’s
motion, finding each of the parents unfit.
After finding both parents unfit, the trial court turned to
whether it was in the child’s best interests to terminate the
parents’ parental rights and to appoint a guardian and allow
the guardian to consent to adoption, which was understood
would be by the child’s longtime foster mother.
The trial court proceedings were conducted according to the
Juvenile Court Act of 1987, which directs the court to go
through a two-step process when presented with a petition
to terminate parental rights. First, there must be a showing,
based on clear and convincing evidence, that the parent is
“unfit,” as that term is defined in the Adoption Act. If the court
makes a finding of unfitness, then the court moves to whether
it is in the best interests of the child that parental rights be
terminated.

The Adoption Act provides the grounds under which a court
may find that a person is unfit to have a child. The trial court
should consider all of the grounds for unfitness enumerated
in the Act, but a finding of unfitness may be based on just
one of them. One of the grounds is when the parent fails to
maintain a reasonable degree of interest, concern, or responsibility in the child’s welfare. Another ground for unfitness
is when the parent fails to make reasonable progress toward
the return home of the minor within nine months of the child
being adjudicated as neglected, including if the parent fails to
make reasonable progress on the service plan and correct the
conditions that brought the child into care. A parent can also
be declared unfit if the court finds that the parent is unable
to discharge parental responsibilities as a result of a mental
impairment and the impairment is shown to extend beyond a reasonable time. In child custody cases, even deeper
deference is given to the trial judge than under the familiar
manifest weight of the evidence standard because of the
delicacy and difficulty of the cases. The standard of review
requires that the appellate court uphold the trial court’s
finding of unfitness unless the opposite conclusion is clearly

evident. The inquiry is, by its nature, particularly fact-intensive.
The appellate court held that the trial court had evidence to
support its finding the mother unfit as a parent under any of the
three indicated subsections. The appellate court also upheld
the trial court’s finding that the father was unfit because that
he failed to maintain a reasonable degree of responsibility and
failed to make reasonable progress on the child being returned
home. The predominant consideration on which the trial court
relied in finding that father failed to maintain a reasonable
degree of responsibility was his inability, still remaining at the
point of the hearing, to recognize the true contours of mother’s
illness and the impact it had on the child. There was also
evidence that the father almost unvaryingly acquiesced to the
mother’s demands and wishes even if they were unreasonable,
and concern was expressed that giving custody of the child to
the father was effectively giving custody to the mother. The
appellate court affirmed the trial court’s termination of both
parties’ parental rights.
In a case of first impression, the Appellate Court
holds that a ward’s nonguardian spouse does not have
standing to participate in a best interests hearing.
Warga v. Warga, 2015 IL App (1st) 151182
By Christine McTigue
In this case, the appellate court addressed an issue decided in
Karbin v. Karbin, 2012 IL 112815, that a guardian may seek
court permission to bring a dissolution of marriage action
on behalf of a ward. (The Karbin decision was subsequently
codified in an amendment to the Probate Act at 755 ILCS
5/11a-17.) There are certain procedural safeguards in this
situation to protect the ward, including the requirement that
the court hold a hearing to determine whether dissolution is in
the ward’s best interest.

About the Editor
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Academies of Matrimonial Lawyers, David
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George Warga, the ward, married Laima Warga. Six years after
the marriage, George’s niece filed a petition for appointment
of guardian for George nominating Joseph Warga, George’s
brother, to be guardian of George’s person. This petition was
granted. George stated that he would like to be divorced from
Laima. George, through counsel, filed a motion to authorize
retention of divorce counsel; Joseph joined in the motion. The
trial court held a best interests hearing. The court determined
that Laima did not have standing to participate in the final
best interests hearing. The court found by clear and convincing
evidence that it would be in George’s best interest to have an
attorney appointed to for a divorce. Laima appealed.
The appellate court affirmed. The appellate court noted that
neither the Karbin decision nor the statute indicates anything
as to whether the ward’s spouse has standing to participate in
the best interests hearing. The court noted that while Laima
was George’s spouse, she was not his guardian, and there was
no statutory basis for her to challenge the guardian’s decision.
Laima argued that she had standing due her constitutional
rights as a spouse, but the court disagreed, stating that there is
no constitutional right for one spouse to remain in a marriage.
The court found that Laima could contest the grounds for
dissolution of her marriage in the divorce proceeding.

Criminal Law
Appellate Court, Fourth District, holds that the trial
court has no power to dismiss criminal charges.
People v. Lopez, 2015 IL App (4th) 150217
By Christine McTigue
The state charged the defendant with two traffic offenses. At
the pretrial conference, the attorney for the state failed to
appear. The trial court waited 15 minutes and dismissed each
charge “for failure to prosecute.” The appellate court reversed.

Rules of Professional Conduct
Change to Illinois Rule of Professional Conduct 1.1
By Lawrence Gregory
On October 15, 2015, the Illinois Supreme Court announced a
change to the Illinois Rules of Professional Conduct to mirror
the American Bar Association’s (ABA) Model Rules of
Professional Conduct which makes clear that lawyers must be
competent in technolog y. Specifically, the Court approved
the amendment to Comment 8 of Rule 1.1, which states that
“a lawyer should keep abreast of changes in the law and its
practice, including benef its and risks a ssociate w ith
rele vant tech n olog y, engaging in continuing study and
education and comply with all continuing legal education
requirements which the lawyer is subject” (emphasis added.)
This change was effective on January 1, 2016.
As adopted by the ABA’s House of Delegates Resolution,
the amendment to Comment 8, while it does not impose any
new obligation on the lawyer, merely serves “as a reminder to
lawyers that they should remain aware of technology . . . as part
of a lawyer’s general ethical duty to remain competent.” The
comment was left intentionally broad and seeks to cover such
issues as loss of privilege when sending e-mails, issues concerning cloud based data services, mobile devices and basic data
security issues, and issues surrounding metadata. Less critical,
but possibly equally as important, is the broadly worded change
provides attorneys with a concise retort for any attorney who
says, “No, don’t e-mail me. I don’t do e-mail.”

The appellate court followed People v. Guido, 11 Ill.App.3d
1067 (1973), which held that a trial court, absent statutory
authorization, has no power, before trial, to dismiss criminal
charges on its own motion or on the defendant’s motion. The
court noted that in the past 42 years, the Guido decision has
been cited approvingly and followed. The court further noted
that other than the limited circumstance the supreme court
mentioned in People v. Lawson, 67 Ill.2d 449 (1977), that a trial
court has an inherent authority to dismiss an indictment where
there has been a clear denial of due process, no question has
arisen regarding the correctness of the holding in Guido.
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InBrief
By Terrence Benshoof

February! Winter is half-way over, but
just to make it linger a bit longer, an
extra day was shoved in for this year, so
that we could enjoy more ice-snow-windcold! And it’s an election year! InBrief
notes that the primary season for the
presidential race is really getting into full
swing
Closer to home, the election for DCBA
officers is coming up in April. Those
interested in running for 3rd VP or one
of the Director positions can pick up a
petition at the Bar Center beginning
February 1. More details can be found
elsewhere in this issue.
DCBA unveiled its new Mega Meeting
format this January, with a half-day
session on Friday, followed by a confab
with the judiciary in the evening, and
then a full day Saturday programs.
Rumor from an anonymous source who
was not authorized to speak on behalf
of the Board (hey; the big news columns
always get away with that) stated that
if it continues to work out as well as it
did, the program can be expanded to an
entire week. Kidding; someone has to
work!
DCBA is gearing up for Judges’ Nite
2016, “Narcolepsy The Musical: CLE’s
Will Never be the Same,” playing for your
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enjoyment and fundraising, on March 4,
2016, at the MAC in Glen Ellyn. Let’s
have a sell out, SRO crowd!

In the Courts
In yet another attack on the paper and
ink industries, the Supreme Court has
announced that starting February 1,
2016 (why, that’s right now!), all of our
MCLE reporting will have to be done
on-line. InBrief will be having a
sale on stone tablets and chisels to
commemorate the event. The new
on-line systems are so user friendly that
InBrief tried to register with the ARDC
for 2016, and was given a password
link to copy that stretched half way to
Omaha – and wouldn’t link to anything.
But all was solved with a simple call to
the Chicago office – which provided a
four number password.

People, Places
Sometimes InBrief is a bit late in getting
the word. Judge Ted Duncan has joined
his son, Robert R. Duncan, in practice
in the Danada area of Wheaton.

In that same neighborhood, Kathryn
Guensburg changed her title at
Katie Haskins Becker’s office to
“Associate.”
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Still in W heaton, Shanna N. Crafts
joins Esp Kreuzer Cores’ family law
group as an associate.

Momkus McCluskey continues its
grow th, adding Adrienne J. Hersh
as Counsel in its healthcare section.
A lso joining the firm as an associate
is Mamta A. Mujumdar.

Over in Lombard, Simrit Patel,
from A. Traub and A ssociates, adds
a new title in an area other than law
practice: she’s the new Executive
Director of the A nima-Glen Elly n
Children’s Chorus.

A nd InBrief notes that DCBA
Vice-President Matt Pfeiffer has
added
newly-admitted
attorney
Oran Cart as an associate. W hile
we note that young Mr. Car t is
without question an able attorney,
we al so not e t h at t he f i r m h a s
now acquired a long-hitting, lowhandicap golfer, well in advance of
the 2016 DCBA Golf Outing. Well
played, Mr. Pfeiffer. Well played!
A nd now InBrief will prepare for the
nex t round of winter shoveling!
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Veterans Day Breakfast
Honored Those Who Served
By Christine McTigue

Welcome
Welcome to our new DCBA Members.
Attorneys: Jennifer L. Barron; William P.
Butcher; Lenore A. McCarter; Robin C. Slattery;
Jason B. Stevens, Law Office of Jason B.
Stevens PC; Michael C. Crowe, Anselmo Lindberg Oliver LLC; Macarena Tamayo-Calabrese,
Naper Settlement; Martha L. O’Connor, Ice
Miller LLP; Nadia Shamsi, Amal Law Group;
Natasha B. Dorsey, Rimon Law; Dustin Mosier;
Pooja Ravisankar; David Liberty; Marcy
Wilkinson; Megan T. Lafata, Marquardt &
Belmonte PC; Paul Robert Hale; Michael P.
Mazza; Kiley R. Burlas, Rathje & Woodward,
LLC; Thomas J. Tomasik, Cunningham, Meyer
& Vedrine; Ruben Ignacio Gonzalez, Faegre
Baker Daniels LLP; Adam Orlando Mastrangeli;
Nina Anil Patel; Zeljko A. Ivelic, Kouitz Shifrin
Nesbit; Jessica J. Wolf; Kimberly Diane Loewen;
Kelsey Kerr; Abigail M. Buckels, 18th Judicial
Circuit Court.
Students: Christopher William Kakavas;
Elisabeth Fisher.

A good-sized crowd gathered in the
ARC on November 12th for the
Veterans Day breakfast. Gifts were
accepted for the organization Gifts to
the Yanks Who Gave – over $600 was
raised for this charity. During the
breakfast, a power point presentation
displayed the photos and names of
DCBA members and family members
who served in the armed forces

Ted Donner, Larry Oldfield, Steven Fixler and Wayne Macejak

Larry Oldfield served as the master
of ceremonies. Wayne Macejak, the
director of veterans’ affairs and
rehabilitation at the American Legion
Department of Illinois, spoke about
the different types of federal benefits
available to veterans, including disability
benefits.
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Steven Fixler of the Veterans Assistance Commission of DuPage County
was also a speaker. He spoke about
a new law in Illinois which reduces
property taxes for disabled veterans. The
assessed value of property is reduced
depending on the taxpayer’s percentage of disability. To take advantage of
this program, a veteran must bring to
the county assessor his or her discharge
papers, proof of disability percentage,
and proof of ownership of the home.
Fixler also spoke about the new
designation of “veteran” under the
photo on a driver’s license or state ID.
The holder must bring his or her DD214
or discharge papers (the copy does
not need to be certified) to the Illinois
Department of Veterans Affairs, and
then receive the appropriate paperwork
to take to the Secretary of State office.
At the conclusion of his remarks,
Fixler outlined a coalition between the
Veterans Assistance Commission and
other local agencies to end veteran
homelessness.
If you were unable to attend this year’s
breakfast, make sure to mark your
calendar next year to attend.
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Fifteen Years of Lawyers Lending a Hand
By Azam Nizamuddin

Volunteers at a recent Lawyers Lending a Hand event

Someone once asked, “Why did God
invent lawyers?” The answer, “So that
real estate agents would have someone
to look down on.” Jokes and satire
sometimes reflect hidden or obvious
truths about society. Few will argue that
the legal profession could use an image
makeover. Despite this general cynicism
however, there remain those that continue
to provide the legal profession with
dignity, professionalism, and altruism.
These characteristics aptly describe
one of the most enduring and active
committees of the DCBA: Lawyers
Lending A Hand. LLH is the brainchild
of Judge Paul Marchese who suggested
the idea to former Executive Director,
Eddie Wollenberg, who enthusiastically
supported the idea. With the blessings
of then President Rick Felice, Paul and
Eddie began to organize a variety of
activities in which members of the
DCBA have an opportunity to volunteer
their time for the betterment of their
communities.

For over fifteen years
now, Paul and Eddie and
the LLH Committee
have been feeding the
homeless, clothing the
poor, providing toys to
children during Christmas, providing blood to
blood banks, assisting
and spending time with
seniors and the elderly,
and have even helped
displaced animals find
shelter and succor.

the annual coat drive, the annual toy
drive, and what Judge Marchese hopes
will be an annual blood drive. Members
also visit counseling centers, nursing
homes, the DuPage Convalescent
Center, Cuper tina Group Home,
the Center for Speech and Language
Disorders, the Bednorz Children’s
Respite Center, and Family Shelter
Service. Members also volunteer their
time and service to Feed My Starving
Children, the Northern Illinois Food
Bank, DuPage Forest Preserve, and they
protect at risk pets and animals.

Judge Marchese recalls the early
years, “We just wanted to help out our
local communities, and one of our first
projects was to paint this huge, old barn.
We walked in and panned the place, and
then pulled up our sleeves, put on our
caps, and began painting over every inch
of that old barn.” He then laughingly
concluded, “We were exhausted, but felt
a tremendous sense of accomplishment.”
This particular assignment was for the
Ray Graham Association.

Judge Joseph Bogos was one of fifteen
lawyers for LLH earlier this year helping
to distribute much needed items for the
Northern Illinois Food Bank. He said,
“One wouldn’t think there is a problem
in these affluent areas, but there is a
tremendous need for food here.”

One of the unique aspects of the LLH
Committee is the opportunity to help out
every month in your local community.
Every month a dozen or so lawyers
from the DCBA provide assistance to
the most vulnerable members of our
community. LLH is one of the most
active committees of the DCBA. In fact,
it has conducted over 180 projects, and
assisted or served 35 organizations and
agencies. Some of those projects include
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There will always be criticism of
lawyers and the legal profession. But
former DCBA Executive Director Eddie
Wollenberg, summarizes the importance of LLH for the DuPage County
community, “I find it so gratifying that
with their incredibly busy profession and
schedules, our DCBA lawyers are helping
people, and making a difference in their
lives.” Indeed, the DCBA can proudly
look upon fifteen years of altruistic
contributions by DCBA lawyers through
Lawyers Lending A Hand. If you have
an idea for an LLH project or would like
more information, please contact Eddie
Wollenberg at 630-668-2415.
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The DuPage County

State’s Attorney’s
Pre-Trial Diversion Program
By Erica Bertini
If you have ever wondered whether your
client was eligible for the DuPage County
State’s Attorney’s Pre-Trial Diversion
Program, but were not sure of the
process, this breakdown of the program’s benefits and goals will help you
determine which clients are eligible. This
program is designed for those who are
serious about completing it. Honesty and
diligence are contributing factors for an
applicant’s successful completion of the
program. The program is designed for
first-time, non-violent offenders, who in
exchange for accepting responsibility for
their criminal conduct, have the opportunity to keep a conviction off their record.
The program allows an applicant to avoid
a felony conviction on his/her record in
exchange for completion of the program.
It also affords an applicant the opportunity to have the matter expunged from
his/her record after the dismissal and
successful completion of the program.
Research has shown that diversion
programs for first-time non-violent
offenders are extremely successful in
preventing recidivism, and thus, have a
positive impact on public safety.
Who is NOT eligible?
Prior to applying to the program and
paying the application fee, it is in your
client’s best interest to know whether
he or she qualifies. The follow ing
describes those who are not eligible for
the program: anyone who has a prior
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conviction or adult felony arrest; anyone
who is currently on probation, supervision, or conditional discharge for a
misdemeanor or felony offense as a
juvenile or adult; and anyone charged with
an offense in which probation is not an
option according to the Illinois Criminal
Code. The applicant cannot be a gang
member, charged with a drug or alcohol
related offense, be charged with using
a weapon, have committed the offense
while on bond, or be charged with identity
theft or a traffic offense. In addition,
persons charged with violent, domestic
or sex offenses are not eligible. Nor are
they eligible if the victim is a child or
elderly person. The program also is not
available to those illegally in the United
States.
What is the process?
The applicant has 90 days from the date
of arrest to apply for the program. If an
applicant is interested in the program,
and qualifies, the applicant must pay a
$ 50.0 0 application fee and fi le an
application with the Circuit Clerk’s office.
This application fee does not apply
toward any fines, fees, or restitution
associated w ith completion of the
prog ram, nor toward pay ment of
the prog ram which i s $750.0 0. T he
applicant then contacts the State’s
Attorney’s Office (hereinafter SAO) to
schedule an interview, and must submit
to a drug test. Once scheduled, expect
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the interview to take about 30 to 60
minutes at the SAO. The applicant’s
attorney is not permitted to be present at
this meeting. Before the meeting, however,
the applicant does sign an agreement
that any admissions made during such
interview cannot and will not be used
in any court proceeding. During the
inter v iew, the SAO documents the
applicant‘s family, school, mental health,
and drug use history, and helps the applicant fill out a questionnaire for SAO use
only. During this process HONESTY is
paramount. The more honest an applicant
is during the interview process, the more
accurately the SAO can determine his or
her eligibility. If the applicant withholds
information during the interview and
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is later admitted into the program, the
failure to disclose information may cause
the applicant to be disqualified or
ineligible after paying the fee and
partially completing the program. The
completed questionnaire remains in the
SAO’s file and will not be used in any
subsequent proceeding.

A f ter the i nter v iew, the applicant
schedules an appearance in front of the
citizen’s panel for a question and answer
session. The panel consists of four to
twelve people who are part of the DuPage
County community. The scheduled
dates are typically given with two
options, and the applicant MUST
appear at one of them. Failure to appear
for one of the scheduled citizen panels may
make the applicant ineligible. The panel
can take anywhere from 15 to 45 minutes
depending on the questions from
the panel and the answers from the
applicant. Again, it depends on how
honest and open the applicant is with
the citizen panel. The panel could ask a
variety of questions regarding the
applicant’s life, the offense, the reasons
behind the applicant’s actions, and the
applicant’s short-term and long-term
goals. At the end of the interview, each
panel member gives individual recommendations to the SAO as to whether
the applicant should be allowed into the
program and what terms and conditions
the applicant must complete during the
program. The SAO compiles the panel’s
recommendations, contacts the victim
of the crime and the investigating police
agency to inquire about the effect of the
crime on the victim and their feelings
about diversion as a possible disposition

to the case, and determines whether
the applicant is either accepted into or
denied from the program.
Once the process is complete, the
applicant receives a letter accepting or
rejecting him/her from the program.
If the applicant is rejected, the case
goes back to the court system where it
proceeds accordingly. Once the applicant
is given the acceptance letter, it is the
applicant ’s decision whether he /she
wants to accept or reject the conditions of
the program. The SAO compiles a clear
and concise letter detailing the requirements for the applicant’s completion of
the program. If the applicant accepts
the terms, the applicant pleads guilty to
the offense in court, but sentencing is
withheld pending completion of the
program. The applicant has one year from
the date that he/she accepts admission
into the program to complete all of the

agreed requirements and terms.
At the end of one year, if the applicant
completes all of the requirements, the
plea is vacated by agreement and the
charge(s) is/are dismissed. If the applicant
at any point during the year violates
the terms of the program, the SAO can
request that the applicant be terminated
from the program, or receive an agreed
sanction depending upon the nature of
the violation. A defendant can only be
terminated from the program after a
hearing in front of the trial judge. If the
judge terminates the applicant from the
program, the plea remains and the case
then proceeds directly to sentencing.
Since the State’s Attorney’s diversion
program started in 2013, 105 applicants
have been admitted into the program, of
those, 32 applicants are currently active
in the program, and 54 applicants have
successfully completed it.

On Demand
CLE
Now Offered
Watch for new programs
at dcba.org
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LRS Stats

11/1/2015 - 11/30/2015

The Lawyer Referral & Mediation Service
received a total of 466 referrals, including
14 in Spanish (333 by telephone, 8 walk-in,
and 125 online referrals) for the month of
November.
If you have questions regarding the service,
attorneys please call Cynthia Garcia at
(630) 653-7779 or email cgarcia@dcba.org.
Please refer clients to call (630) 653-9109
or request a referral through the website at
www.dcba.org.
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Mark Your Calendar Now –
Judges’ Nite is March 4th!
By Christina Morrison and Nick Nelson
It’s the 41st Annual Judges’ Nite show benefitting Legal Aid! This year’s show,
entitled “Narcolepsy The Musical: CLE’s Will Never be the Same,” is sure to be
another show-stopper. Be at the College of DuPage’s Belushi auditorium on March
4, 2016 There will be an open bar and heavy appetizers at 5:30 p.m. with a fabulous silent auction New this year is a split the pot raffle – purchase raffle tickets to
win up to $2,000! The show, once again directed by the funnymen Nick Nelson
and Brent Christensen, kicks off at 7:00 p.m. Intermission will include dessert
and a high stakes live auction with “celebrity” auctioneer Kevin Millon! Get your
tickets today - $110 each or $65 for new lawyers, government attorneys and courthouse staff. If you have an item to contribute for the auction, please contact Cindy
Allston at callston@dcba.org.
We can’t do any worse than last year’s Worst Show Ever, so get your tickets today and
come out to support Legal Aid!

34

DCBA Brief February 2016

News & Events

Illinois Adopts

The Uniform Interstate Depositions and Discovery Act
By Timothy J. Klein
Illinois just joined 37 other states in
enacting the Uniform Interstate Depositions and Discovery Act (“UIDDA”),
735 ILCS 35/1, et seq. Public Act 0990079 became effective January 1, 2016,
and will dramatically streamline the
procedure for litigators engaged in cases
pending in a “foreign jurisdiction” who
need to obtain documents or deposition
testimony from an Illinois witness. The
other states which have already adopted the UIDDA, likewise, will honor an
Illinois form subpoena (for a case pending
here) and issue it in that other state for
service there. The new process will obviate
the need to file a petition in the circuit
court here for the issuance of an Illinois
subpoena, aimed at obtaining testimony
in Illinois concerning a case pending in
another state. This should dramatically
drive down the time and effort otherwise needed to obtain testimony and
documentation, positively impacting the
costs of engaging in discovery
Under the UIDDA, the procedure for
issuing a foreign subpoena in those 38
states which have adopted the Act is:
1. A
 par t y must submit a foreign
subpoena to a clerk of court in the
county, district, court or parish in
which discovery is sought.
2. The clerk, in accordance with the court’s
procedures, w ill issue a subpoena
for service on the person to which
the foreign subpoena is directed. The
subpoena issued by the clerk must:
i. Incorporate the terms used in the
foreign subpoena; and

ii. Contain or be accompanied by the
name, addresses, and telephone
numbers of all counsel of record
to which the subpoena relates and
of any party not represented by
counsel.
3. The subpoena must be served according to applicable rules or statutes of
the state where the subpoena is being
served. In Illinois, those are Supreme
Court Rules 204 and 237, and 735
ILCS 5/2-1101.
4. Applicable state law governs compliance with subpoenas to give testimony,
produce documents, and permit
inspection of premises.
5. 
A ny application to the court for
protective order, or to enforce, quash,
or modify a subpoena must comply
with applicable state law and rules
and be submitted to the court where
discovery is sought.

In a comment to section 3 of the
UIDDA, the National Conference of
Commissioners on Uniform State Laws
explained the standard procedure for
requesting subpoenas under the Act:

“The committee envisions the standard procedure under this section will
become as follows, using as an example
a case filed in Kansas (the trial state)
where the witness to be deposed lives in
Florida (the discovery state): A lawyer of
record for a party in the action pending
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in Kansas will issue a subpoena in
Kansas (the same way lawyers in Kansas
routinely issue subpoenas in pending
actions). That lawyer will then check
with the clerk’s office, in the Florida
county or district in which the witness
to be deposed lives, to obtain a copy of
its subpoena form (the clerk’s office will
usually have a Web page explaining its
forms and procedures). The lawyer will
then prepare a Florida subpoena so that
it has the same terms as the Kansas
subpoena. The lawyer will then hire
a process server (or local counsel) in
Florida, who will take the completed
and executed Kansas subpoena and the
completed but not yet executed Florida
subpoena to the clerk’s office in Florida.
In addition, the lawyer might prepare a
short transmittal letter to accompany the
Kansas subpoena, advising the clerk that
the Florida subpoena is being sought
pursuant to Florida statute _____ (citing
the appropriate statute or rule and
quoting Sec. 3). The clerk of the court, upon
being given the Kansas subpoena, will
then issue the identical Florida subpoena
(“issue” includes signing, stamping, and
assigning a case or docket number). The
process server (or other agent of the party)
will pay any necessary filing fees, and
then serve the Florida subpoena on the
deponent in accordance with Florida
law (which includes any applicable local
rules).”

The UIDDA does not impact how circuit
court subpoenas are to be issued in cases
pending here, which are still governed by
the Illinois Supreme Court Rules.
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A Sad/Happy Goodbye
By Leslie Monahan

sad the DCBA lost such a dependable,
hard-working employee, but happy that
Chris now has much more time to spend
on her loves – sewing, her dogs and her
grandsons.

Christine Reed

If you are a member of the Family Law
Section or a frequenter of the ARC, then
you know that Christine Reed has been
serving the members of DCBA for nearly two decades. She offered a friendly
welcome at the ARC and a great
job as “hostess” (as she called it) for
section meetings. I am sad/happy to
report that Chris joined the glorious land
of retirement at the end of 2015. I am

While you knew of Chris’ work with the
sections, I’m guessing that many of our
members were not aware that Chris was
the administrator of our community
program Driver Improvement School.
She patiently handled calls from students
and parents to register for the classes and
assisted them in knowing how the traffic
court process works. Chris also spent
many Saturdays over the last 14 years
teaching Driver School classes and,
lucky for us, will continue to do so.
She’s done that so well, in fact, that the
National Safet y Cou nci l whose
curriculum we use named her instructor
of the year twice in the last five years!
She has some pretty spectacular
stories of the students that attend the
classes. We hope she will add writing a
book to her retirement schedule.
Driver Improvement School is a very
important program for DCBA, so we
couldn’t hand it over to just anyone.
Thanks to moving a lot of the registration
process online, the workload is less, so
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Cynthia Garcia will be adding it to
her Lawyer Referral Service and section
responsibilities. Cynthia’s new title is
Community Programs Manager. Please
join me in congratulating Cynthia on
this promotion.
Chris’ sections have been reassigned to
other staff including Office Manager
Ann Martin. To allow Ann more time
for increased responsibilities, we have
hired a part-time receptionist to cover
the front desk during the morning. I am
so very grateful for the time spent with
Chris and for a staff that is flexible and
excited about new opportunities and
changes. Please welcome the new staff
that you will see at the office and the
ARC as we grow and evolve.

About the Author
Leslie Monahan is the Executive Director of
the DuPage County Bar Association and the
DuPage County Bar Foundation. A graduate of
North Central College, she previously worked
with the Promotional Products Association
of Chicago, American Fence Association and
Coin Laundry Association.
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ISBA Assembly to Debate the Future
of Law School Education in Illinois
By Kent A. Gaertner
On November 13, 2015, the ISBA
Board of Governors met in Chicago to
listen to two very important reports. The
ISBA Special Committee on the Impact
of Law School Curriculum and Student
Debt on the Delivery of Legal Services
and the ISBA Special Committee on
Rule 711 both presented long anticipated
repor ts. The Board of Governors
voted to approve both reports and to
send them on to the ISBA Assembly for
adoption of the reports at the ISBA MidYear Meeting on December 12, 2015.

and distinctly. They are unable to get
to the heart of an issue and present an
argument in a concise manner. They lack
the ability to draft basic contracts or
basic legal documents/pleadings.

The Special Committee on the Impact
of Law School Curriculum and Student
Debt on the Delivery of Legal Services
was chaired by Justice Ann Jorgensen
a nd Den n i s O rse y. DCBA Pa s t
President Ly n n Cava l lo was a
member of the committee.

Research and Organizational Skills
New attorneys have difficulty in taking
multiple cases and condensing them into
a cogent and concise argument for a
particular point of law. They fail to
anticipate defenses or how the other side
will argue the case. They fail to account
for and di fferentiate cases that are
opposed to their position.

The report brings to light what the
practicing Bar throughout the state
sees as major issues with the first year
attorney’s competence and their ability
to “hit the ground running.” The most
prevalent of complaints, heard by the
Committee, concerned the following:
Written Communication Skills
First year associates do not have the
proper writing skills that should have
been taught many years earlier. They
use legalese and cannot write clearly
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Oral Communication Skills
New attorneys struggle with interpersonal communication. They find it
difficult to talk with opposing counsel or
clients. They fail to return phone calls.
They are creatures of the text, the tweet
and the e-mail.

Professionalism and
Business Acumen
Young attorneys have a general lack of
civility. Every case becomes a death
match. They fail to agree to basic
requests for entry of agreed orders on
continuances or other points thereby
forcing court time even where the judge
is certain to grant the relief requested.
They lack business sense. They fail to
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understand it is not a good idea to waste
$5,000.00 worth of time on a $500.00
issue. They are afraid to market face
to face with potential clients and other
attorneys, preferring to stick only to
social media.
To solve these problems the Committee
suggests ways of modifying legal education to cure these issues. These would
include much more emphasis, throughout
the core classes, on being able to
write well, draft basic documents and
pleadings and being able to orally
communicate a legal position in a clear
and concise manner. An emphasis on
core courses combined with additional
courses that provide hands on practical
application of what is learned in the
core courses is proposed. The Committee would like to see more law students
getting real world experience during
their law school career. The report
is eighty-eight pages long but is very
interesting reading.

About the Author
Kent is the Eighteenth Judicial Circuit’s
representative on the ISBA Board of Governors.
He is the principal of Kent A. Gaertner P.C. and
“Of Counsel” to Springer Brown, LLC. where
he concentrates his practice in bankruptcy
and workouts. He was president of the DCBA
in 2009/2010.
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New Developments at Legal Aid
By Cecilia Najera

The Special Committee on Rule 711
also presented proposed changes to Rule
711 that would allow placement of law
students into private law firms. This
works hand in hand with changes being
proposed by the Law School Curriculum
Committee to increase law students’
actual lawyering experience prior to
leaving school.

It will be interesting to see how the law
schools in Illinois respond to the report
and the proposed changes. Already law
schools are having difficulty attracting
the caliber of student they once did. Law
school applications have been dropping
for a number of years. While law schools
(and medical schools) used to get the
best and brightest of graduating college
seniors, this is no longer the case. In
order to fill classrooms and cover
expenses, law schools now must admit
students whose test scores would not
have gotten them accepted a few years
ago. At the same time the schools are
being challenged to produce a new
lawyer who is actually ready to practice
law on day one of their first job. We’ll see
how that works out for the law schools.

Robin Slattery

I have always been very inspired by the
attorneys that help Legal Aid and our
clients, from all of the volunteer pro bono
attorneys to those on our Board and our
staff. We’re having to say good bye to
one of our staff attorneys, Ann Russell.
Ann has served our order of protection
clients diligently for the past two and a
half years. Her dedication, kindness, and
intellect have inspired me to be a better
attorney and person. Ann moved to
North Carolina in January to care for
her mother-in-law, and her presence was
sorely missed.

working part time and taking care of all
of our order of protection cases as Ann
had. While Family Shelter Services helps
domestic violence victims with obtaining
emergency orders of protection, Legal
Aid helps those victims with hearings on
obtaining the plenary orders of protection (when the victim has no access to
the household income and are indigent).
Robin formerly worked at Fortunato,
Farrell, Davenport and Arnold from
1995 to 2000, and before that was an
extern with Chicago Volunteer Legal
Services before taking a hiatus to
raise her children. She graduated from
Indiana University and went on to
graduate from DePaul University
College of Law where she was a participant in the National Moot Court Society
and Siegel Moot Court Competition.
Legal Aid is very fortunate to have Robin
come work with us.

About the Author

A Wheaton native, Cecilia “Cee-Cee” Najera is a
graduate of the University of Iowa and received
her J.D. from Southern Illinois University. She
served as the DCBA New Lawyer Director from
2004 to 2009 and is currently the Director of
DuPage Bar Legal Aid Service.

Please welcome our newest staff
attorney, Robin Slattery! She will be
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March 31, 2016, Deadline to File
Petitions for Election of DCBA
Officers and Directors
Any DCBA member who is interested
in running for election for the office of
Third Vice President or for the office of
Director of the Association, should file
his or her nominating petition with the
Executive Director of the DCBA not
earlier than March 1 and not later than
5:00 p.m. March 31, for the upcoming
2016 elections.
Petitions must include signatures from at
least 20 Voting Members of DCBA. The
“Board of Directors Duties and Expectations” statement must also be signed and
returned with the petitions along with
a photo and short (100 words or less)
biographic paragraph.

the Association not earlier than March
1, nor later than 5:00 p.m. on the last
business day of March preceding the
commencement of the term of office.
There will be one (1) Third Vice President,
three (3) Board of Directors members and one (1) New Lawyer Director
elected in the upcoming 2016 election.
Directors are elected for a 3-year term.
The New Lawyer Director shall be an
attorney who has been admitted to the
practice of law seven years or less as of
the commencement of the July 1st term.

Petition forms will be available from the
DCBA Executive Director no sooner
than February 1. Members are also
referred to DCBA Bylaws, particularly
Section 8 pertaining to the form of the
petition and the method of voting. In
particular, Section 8 provides:
Any active Member in good standing and
otherwise eligible to run for a position on
the Board of Directors may file his or
her Nominating Petition for the office
of Third Vice President or Director. The
Nominating Petition shall be in writing
in the form approved by the Executive
Director and contain the signatures of
twenty (20) or more Members eligible
to vote for a candidate for the office of
Third Vice President or Director. The
Nominating Petition shall be made
available to candidates on the first
Monday i n Febr u a r y. Complet ed
petitions shall be filed in the office of
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Electronic voting will begin by April 10
and must be completed no later than
the first Monday in May (2nd), with
election results announced by May 9.
If you require a paper ballot, please
contact Leslie Monahan at lmonahan@
dcba.org.

This year, a Candidate Meet and Greet
will be held at the Attorney Resource
Center on the morning of Thursday,
April 7, giving all candidates an
opportunity to introduce themselves to
members.

News & Events

President’s Message
(Continued from page 5)

He told me that he was obviously
concerned and understood the challenge
he was facing. But when the conversation
turned to treatment he said something that
stuck with me. He said “We are going to fight
this thing.”
The phrasing “we” was typical for my dad
because throughout his life he lived very
much in fellowship with others and in
communities of family, friends, colleagues,
team mates, and neighbors. My Dad was
someone who throughout his life loved
spending time with others. The “we” in my
Dad’s life was expansive in scope, diverse in
backgrounds and interests, and very important to him. It is why so many of us have come
here today to remember him.
My Dad grew up in a household that included
members of his extended family during the
Depression. That experience, I believe,
helped give him a tremendous sympathy and
generosity towards others, particularly those
less fortunate or in trouble. Throughout high
school and college he participated in team
sports and learned about building relationships while working towards common goals.
He served in the armed forces alongside
others. He maintained various friendships
and relationships from that era, which lasted
throughout his life.
After briefly working for his family’s
business, my Dad decided to take the rather
risky step of going to night school to get his
law degree. He never regretted that choice.
First in the State’s Attorney’s office and later
in private practice as a defense attorney, he
had a career that even someone as biased as
myself has to describe as remarkable, both

in terms of the cases he handled but also the
people he met, friendships he made, successes
he had, and most of all the sheer enjoyment
he derived from practicing law.
My Dad was the quintessential lawyer.
The voice, the presence, the mannerisms,
the complete ease he had in front of judges,
juries, and clients. As his son I only had the
opportunity to really see my Dad in action
during the two summers I served as his clerk.
He wasn’t the easiest boss I ever had, but he
certainly was the most fun, engaging, and
educational. He was an outstanding lawyer,
but more than that he was a great person
and amazing role model for his work ethic,
the decency he showed to everyone around
him the willingness to help those in trouble,
and the pleasure he got from his work. And
of course during those summers and for years
afterwards, I got to enjoy his company in the
other forum he thoroughly enjoyed – over
meals. Whether it was breakfast at home,
in which he read the newspaper aloud to us
if passages amused or angered him, lunches
out with his colleagues with the odd glass of
house chardonnay, or wonderful dinners at
various restaurants all over Chicago and the
world, my Dad was in his element breaking
bread with others. If there was one thing that
rivaled his love of the law and being on trial,
it was his love of good food and drink in the
company of friends and family.
He was also a great role model to myself and
my sister. He taught us to be good people,
work hard, treat others as you would want
to be treated and act responsibly. He also
taught us to enjoy ourselves, travel, explore
and be independent. He respected the choices
Lori and I made personally and professionally and gave us the support we needed
to become adults. Part of the reason he
encouraged both of us to travel and explore
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was because he was such an avid traveler
himself. Whether it was family vacations to
his beloved Hilton Head Island (where we
as a family played tennis faithfully almost
every day), river cruises throughout Europe
(during which he would stay on board the
boat for lunch with the captain to, as he
said, “protect the ship from pirates”), cruises
through the Greek Islands, or vacations to
Mexico and Hawaii, my Dad loved to travel
for leisure and see the world.
I’m not saying he was perfect, because
he wasn’t. He was not the greatest stress
manager in the world. He could be strong
willed and stubborn. Patience was not one
of his personal virtues and he was known to
curse a bit more than he should have. But he
lived his life with so much gusto and pleasure
the shortcomings seemed inconsequential.
For example watching a sporting event with
my Dad was a unique pleasure. He’d be
shouting at the screen one minute and then
offering you a beer or waving his glass asking for “another touch Pat my boy” the next.
His sense of humor was tremendous and
it was prevalent in all aspects of his life,
professional and personal. A few days after
my family had returned home from visiting
my Mom and Dad, my wife Amy and I
noticed that our son was using a phrase
that was not “age appropriate”. My wife
convinced me to call my father to discuss this.
I reluctantly called my dad and explained
the situation and told him we needed to do
something to prevent this from happening
again. My dad chuckled and replied, “Ok,
I’ll talk to your mother.”
We all sit here today preparing ourselves to
move on without having my Dad as part of
our daily lives. We can draw strength from
having known him, appreciating just how
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special and extraordinary he was and recognizing the ways he made our lives better. We
miss him, but we are so much the better for
having known and treasured him.

our Bar Association and leave their
mark. It is a pleasure to share below a
picture from outside the Courthouse
in Rome from a vacation members
of the DCBA took to Italy in 1984.
Pictured, from left to right, are Judge

Somewhere he is preparing a mountain of
pretrial motions for his case in front of St.
Peter to enter the pearly gates, and while I
feel sorry for St. Peter’s clerks, I am happy
knowing my Dad is somewhere better, with
God and his friends and family in heaven
and content in having lived a great life and
not regretting a day of it. We should all be
so lucky.

O ver the years we have been
fortunate to have had some of the greatest lawyers in Illinois pass through
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Michael Galasso, Jack Donahue,
Joseph Laraia, George Lynch, and
Ralph Gabric. It is an honor to know
these fine individuals and I’m sure the
Roman justice system has never been the
same since.

News & Events

Classifieds
Wheaton Danada Area
Office in prestigious Danada area of
Wheaton; Office suite has 4 offices,
3 of which are occupied by other
lawyers; secretarial space; conference room, kitchen, reception
area, copier; Available immediately.
Office- $650.00; Secretarial - $75.
Furnished or unfurnished.
Call (630) 260-9647.

Professional Offices
for Rent on 22nd in
Oakbrook Terrace
1-3 furnished or unfurnished offices
& 1-2 support staff cubicles are now
available in newly remodeled and
expanded 4th floor suite in The Oakbrook Terrace Atrium office building
at 17W220 22nd Street in Oakbrook
Terrace. The Atrium is near Oakbrook
Shopping Center, I-88, I-294 and
about 2 miles from I-355. Lower
garage (covered) and upper parking
is provided at no expense. Tenant and
guest access to 2 conference rooms,

reception area, kitchen/cafe, outdoor
balcony/patio and wired phone/data
jacks are all provided at no expense.
Internet connection and 3 copy machines are available. Inquiries: email
Laura Koran at lkoran@ditommasolaw.com or call (331) 225-2121.

Associate Attorney
Established DuPage County law firm
seeks associate attorney with 1-3
years’ experience to handle a variety
of areas of practice including criminal
defense, DUI, traffic matters, and civil
litigation. Candidate must be licensed
to practice law in Illinois, highly
organized, efficient, and a self-starter
with strong written and verbal
communication skills. Candidate
will cover court in multiple counties.
Spanish
speaking
capabilities
a plus. Send your cover letter,
resume with salary history, and
references via email or fax to Lynn
Dahlman at 630-860-8283 (fax) or
LDahlman@7800law.com.


Know Your Website







www.dcba.org



has lots to offer.

Did you know?










The website has a complete,
up to date Member
Directory. Login and go to
Legal Commmunity/Programs
& Resources. Search by
Name, Law Concentration,
State Licensing and more!
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Where to Be
In February

NIU Law Student Pizza Party
This annual event will take place on Thursday, February 11
at Pizza Villa in DeKalb at 5 p.m. NIU law school alum are
encouraged to join us for this evening of free pizza, wine and
beer and to welcome newcomers to the practice of law. There
will be a short presentation on what to expect on your first day
as an attorney. Personal insights welcome!

Margarita Tasting Happy Hour
at Cozymel’s in Wheaton on February 18
Attendees will have the option to taste various margarita concoctions during the first hour, beginning at 5:30 p.m. Happy
Hours are open to all members and provide free appetizers and
drinks; underwritten by our sponsors, OVC Online Marketing
for Lawyers, ADR Systems and Jensen Litigation Solutions.

What a New Lawyer Will Gain from Mentoring:
• The opportunity to learn the nuances of legal practice from
an experienced professional.
• Better connections to the legal community at large through a
mentor’s relationship and networks.
• A more effective transition from law student to practicing
lawyer.
• Development of the skills of civility, integrity, inclusion, and
work/personal life balance.
What an Experienced Attorney will Gain
from Being a Mentor:
• Expansion of contacts and potential referral sources among
the next generation of attorneys.
• A n appreciation and greater understanding of technological
innovations in the practice of law.
• A renewal of purpose and pride in the practice of law.
•
The passing on of the highest aspirations of the legal
profession to new attorneys.
Qualifications
New Lawyers must begin this program no later than two years
after being admitted to the Illinois Bar; be registered on the
Illinois ARDC Master Roll of Attorneys as active; practice law
in Illinois or intend to practice law in Illinois; and be a DCBA
Member.

Mentoring Program
DCBA is offering a new session of the Illinois Supreme Court
Commission on Professionalism Lawyer to Lawyer Mentoring
Program. Mentors and Mentees can earn up to 6 Hours
PRMCLE credit upon completion of the program.
A mandatory orientation to the program will be held on Friday
February 26 beginning at 11:45 a.m. in the Attorney Resource
Center in the DuPage Judicial Center

44

Mentors must be registered on the Illinois ARDC Master Roll
of Attorneys as active and in good standing; be admitted to
practice law in Illinois for not less than six years; never have
been suspended or disbarred from the practice of law in any
state or jurisdiction and have no formal disciplinary complaint
pending; and be a DCBA Member.
Applications must be received by Friday February 5th to
participate in the February 26th orientation. For further
i n for mation, please cont act Ja nine Komor nick at
jkomornick@dcba.org or 630-653-7779.
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