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From the Editor

Thanks for a Great Year
By Christine McTigue

I cannot believe that this is my last issue of
the Brief to edit and my last editor’s column
to write. It is no secret that when I took on
this job last year, I was incredibly nervous. But
everything worked out, as it usually does, and I
worried too much, as I usually do. I have many
people to thank who contributed to the magazine this year, so thank you to:
Our authors. I am proud of the quality and
variety of the articles this magazine offers
and appreciate the work our authors did this
year. I have written articles for this magazine
and know how much time and effort go into
researching and writing an article. Without our
scholarly articles, this magazine would simply
be a glossy news and events publication. And
in case the authors need reminding, people
read and appreciate your articles.
The Editorial Board. What a great group of
smart, funny, and dedicated people. They have
good ideas and truly care about the content of
the magazine. Thanks to each board member
who contributed to the magazine by serving as
an editor; writing an article, case summary, or
news piece; or volunteering to take on a project. I enjoyed working with all of you this year.
Our designer, photographer, and printer. Catherine
Ross took over as our designer this year. She
gets all the credit for coming up with our new
look. Catherine is a true professional and she
is full of creative ideas. It was a pleasure working with her. You probably see her husband,
Jeffrey Ross, taking photos at DCBA events.
Most of the great photos in the magazine were
taken by Jeffrey. And thanks to Chris Tews of

Kelmscott Communications for printing and
mailing the magazine each month. I hope we
made his job as easy as possible.
The DCBA staff. Without the DCBA staff,
we would not have been able to keep you informed of upcoming events and provide recaps
of past events. They answered all my questions
and provided me with information in a timely
fashion. Leslie Monahan took time from
her busy schedule to write her column and
catch the typos I missed. But a special thanks
goes to Jacki Hamler, who is the real brains
behind the magazine and kept me on my toes.

Christine McTigue has her office
in Wheaton. She concentrates
her practice in civil appellate
law and insurance coverage
matters. Christine is on the
panel of neutral commercial
arbitrators for the American
Arbitration Association, and is
a court-certified mediator for
the law divisions of DuPage and
Cook counties. She received her
Bachelor of Arts, magna cum
laude, from the University of
Minnesota and her J.D. from
Loyola University of Chicago.

Our readers. Finally, thanks to you, our readers.
Throughout the year, I kept in mind the
statistics that I shared in my September column: The Brief is the second favorite feature
of membership and 86 percent of the members said they were satisfied or very satisfied
with the Brief. Without you, there would be no
reason to produce this magazine. I hope we
kept you informed and entertained, that you
learned something from our articles, and that
you approved of the magazine’s new look.

This issue’s lead articles editor, Michael
Sitrick, put together a great selection of
articles covering civil and criminal law, litigation and transactional work. Thanks Mike,
for your contribution. Neil T. Goltermann
and Daniel S. Porter sent us an article
about how to wisely select trustees, “Drafting
an All-Star Lineup of Co-Trustees for Trust
Management.” (Continued on page 6)
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President’s Message

A Year to Remember
By James J. Laraia

When I look back at all the time that is put into
planning a presidency, it is hard to believe how
quickly it comes to a conclusion. As President
Elect you start planning “your year” an entire
year in advance. With each successful event
Past President Lynn Cavallo hosted during
her term, I would begin to add to my year’s
calendar with great anticipation for what my
year as President of the DCBA would look like.
The reality is that my year as DCBA President
was more rewarding, and challenging, than I
could have imagined. It has been a year that I
will look back on with pride and a year which
I hope that you as a DCBA member enjoyed.
I asked everyone at my installation to “Prepare
for Growth,” and I hope through the programs
we provided and the success of our sections,
divisions and committees, that everyone found
their membership with the DCBA to be beneficial to their practice and career. Thank you to
everyone for all of the support you have given
to me this past year.
I want to take this opportunity to thank
the DCBA Executive Committee, Board of
Directors, Section Council, volunteers, and
staff who are the backbone of this association.
You all contributed to the growth of DCBA and
I believe we became the gold standard other
associations envy and emulate. As President, I
received far too much credit for the successes of
this organization, as it is truly the collaboration
of many different groups and people working
together each year to make the DCBA a
success.
I especially want to thank Leslie Monahan,
former DCBA Executive Director, for the
accomplishments of this past year. Leslie will
be greatly missed by our association and I wish
her great success with her new career change.
During her tenure with DCBA, she was

always ahead of the challenges that faced our
organization and worked tirelessly to keep our
association on track in the present while looking toward the future. We were blessed to have
had her at the forefront of the organization, and
I know that DCBA is in a much better place
following her departure than it was when she
was hired.
I look back on the past year and think about
all of the great times we had at the Fall BBQ,
Holiday Party and Derby Day Event. I will
never forget the fond memories from the President’s trip to Boston and for some of us, being
able to boast that “we attended Harvard.” I’m
very grateful for the outstanding attendance at
Judges’ Nite and for all of the hard work and
effort of the directors, cast, crew and Judges’
Nite band for putting on an unbelievable
show. Besides the first minute and 30 seconds
of off-key singing by someone not in the cast
who shall remain nameless, the show was outstanding. Judges’ Nite raised over $15,000 for
DuPage Legal Aid, a great testament to how
dedicated our members are to helping provide
more access to justice for those in need.

James J. Laraia (“Jay”) is a partner with the law firm of Laraia &
Laraia, P.C. of Wheaton, Illinois.
He concentrates his practice in
the areas of family law, general
civil litigation and chancery
matters. He was licensed by
the Supreme Court of the State
of Illinois in 2001, after having
received his Juris Doctorate
from Northern Illinois University
College of Law in the same year.
Jay received his undergraduate
degree from Benedictine
University. Prior to joining his
current law firm in 2003, Jay was
an assistant state’s attorney in
DuPage County.

DCBA’s dedication to community outreach
took an even greater step forward with the
Public Interest and Education Commission’s
(PIE) Speaker’s Bureau and work with the
Courthouse Pro Se Committee. PIE’s Speaker’s
Bureau committed to reaching out to schools
to send speakers who discussed the importance of attorneys and the judicial system,
especially through our Law Day Programming. PIE also completed a video program
for courthouse personnel to educate them on
addressing the needs and questions which
arise from pro se litigants. Law Day was also
a wonderful success and I want to thank the
Honorable Jack Darrah for his keynote
address. (Continued on page 6)
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Editor’s Message (Continued from page 3)
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Thomas Kantas penned an article on preservation of error in criminal cases, “People v. Denson: The Illinois Supreme Court’s Primer
on How to Properly Preserve a Contested Evidentiary Issue for
Appellate Review.” Kimberly S. Coogan, Carrie M. Buddingh
and Derek M. Johnson together authored an article about tax
exclusions, “To Port . . . or Not to Port?” John Pcolinski wrote
about the origins and use of receivers in “Appointment of Receivers
Pendente Lite in Business Dissolution Matters.”
Don’t forget – the Presidents’ Ball and Installation Dinner is June
10th. Judge William Bauer will be swearing in the new officers
and directors, including incoming president Ted Donner. Ted
recently sat down with Judge Bauer; a copy of his interview is in
the News & Events section. Also in the News & Events section is
an inspiring article about the 2016 MICAP graduation ceremony
written by Brenda Carroll.
I appreciated and enjoyed the privilege of serving as editor this
past year and will miss those late evenings reviewing proofs. My
words of advice to next year’s editors and contributors are: Enjoy
the job and don’t worry – every issue will turn out just fine.

President’s Message (Continued from page 5)
We started two new programs during this past year which I believe
will have a lasting effect on the future of DCBA. First, we introduced the two-day Mega Meeting format. This format provided
more choices and opportunities for our members to receive CLE
education. We also started our newly formed Senior Law Division.
The Senior Law Division, focusing on the issues and needs of our
more experienced attorneys, has gotten off to a great start. I am
confident that newly elected Chair Kent Gaertner and Vice Chair
Brenda Carroll will help navigate this Division to great prominence in our association.
As I write this, my last President’s message, I look toward a bright
future for our organization. Our Executive Committee, Board of
Directors, DCBA staff and volunteers are creative, intelligent and
insightful individuals who are focused on the success of our association, and more importantly, the success of our profession. The
landscape of the legal profession is one filled with many challenges in the years to come, but I know that we, as an organization,
will continue to be at the forefront in addressing those challenges
and providing for our members the best services and benefits of any
association. I wish our association and the membership great
success in the future.
DCBA Brief June 2016

Articles
Articles Editor

Michael R. Sitrick

Michael R. Sitrick is the vice president for
advancement at the DuPage Foundation in Downers
Grove, Illinois. He received his B.S. in Business
Management and a minor in Music from Millikin
University, where he graduated magna cum laude.
He received his J.D. from Loyola University Chicago
School of Law, where he also earned a certificate in
Trial Advocacy, received two CALI Awards, and was
recognized on the Dean’s List multiple semesters. He
is currently vice president of the Suburban Chicago
Planned Giving Council.
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ARTICLES
Using trusts as an estate planning tool is an excellent way to
manage assets and ensure proper distribution to beneficiaries.
Trustees are important players in this process. A good trustee
must be knowledgeable in collecting estate assets, investing
and managing money, paying bills and filing accountings.
Many experts recommend appointing co-trustees and successor trustees in order to best serve the interests of the trust
beneficiaries. Selecting trustees can be a complicated process
because no matter who is appointed, each has strengths and
weaknesses and no one trustee will be a perfect fit for every
situation.

Draf ting an All-St ar
Lineup of Co-Trustees for
Trust Management
By Neil T. Goltermann and Daniel S. Porter

For instance, individual family members can be favorites to
serve as trustees of small to medium-sized trusts because they
are more affordable than hiring a professional or financial
institution and they usually have a good handle on the family
structure and are familiar with the beneficiaries. The drawback
is that they can lack financial expertise and can also get tied up
in family conflicts, especially if they themselves are beneficiaries, possibly leading to breach of fiduciary duty lawsuits over
their handling of the trust proceeds.
Other trustee options include engaging estate planning
attorneys and banking institutions as trustees because of their
familiarity with the process and the legal system in general.
Banking institutions can be attractive because they may theoretically serve as a trustee indefinitely and possess professional
knowledge of and expertise with investment options. However,
both professional trustees and institutions often come with
higher costs and can be impersonal when dealing with beneficiaries.
Ultimately, splitting trustee responsibilities between a team of
people, both professional and non-professional, seems to be the
best way to keep the trust operating as intended and to ensure
all responsibilities are covered. Team up someone who is good
with investments with another who knows taxes and a third
who is close to the family and can interact with the beneficiaries on a personal level.
While appointing a team of co-trustees is a great way to take
care of each phase of trust management, the following cases
provide some potential pitfalls to watch out for when drafting
the players for the trust management lineup.
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The Case of the Sneaky and Biased Co-Trustees:
Pfannenstiehl v. Pfannenstiehl1
The Phannenstiehl case is a Massachusetts case involving the
determination of whether trust assets were part of the marital
estate between a divorced husband and wife with two special
needs children. A writ of certiorari was granted by the Massachusetts Supreme Judicial Court on December 22, 2015, to
review the treatment of the trust interest.2 The appellate court
ruling has drawn much comment and legal gnashing of teeth
regarding approval of the trial court ruling that a divorcing
party’s beneficial interest in a third-party settled irrevocable
trust constituted divisible property for purposes of a property
division at divorce.3 For purposes of this article, however, we
will concentrate on the appellate court’s discussion about the
co-trustees of the trust in question.
The husband, also petitioner in the divorce, was one of eleven
beneficiaries of a substantially funded spray trust. Beneficiaries
included the husband’s brother and sister, among others. The
trust paid out hundreds of thousands of dollars to each beneficiary each year. The husband’s family relied on this money as
part of their upper-middle-class lifestyle during the marriage.4
Starting the month preceding the divorce and thereafter, the
trust stopped making distributions to the husband, cutting
his yearly income in half, consequently cutting the husband’s
required support payments in half.5 Monthly distributions to
the brother and sister continued even after distributions to the
husband stopped.6
Finding the husband’s interest in the trust proceeds was a marital asset, the court made special note of the two co-trustees in
this case: the husband’s twin brother and the family’s long-time
attorney.7 The court specifically found that the trust was “not
administered impartially by the two trustees” and that as the
divorce began, “the proverbial family wagons circled the family
money.”8 The continuing pattern of monthly distributions to
the brother and sister and the cessation of distributions to the

husband right before the divorce were two key facts cited by
the court in determining that there was a deliberate manipulation to erase a major component of the husband’s income and
to silence his interest in the trust.9
Specifically, the brother was a corporate officer in control of
the entity funding the trust and therefore controlled what
dividends were paid to the trust, impacting its principal and
income available for distributions.10 The family’s attorney, who
the court described as “ostensibly an outside trustee,” was
found to be inextricably interconnected and aligned with the
husband’s family because he had represented the husband’s
father and the family business for more than forty years.11 The
attorney manifested both hands off administration of the trust
as well as a general unawareness of what amounts, when, and
to whom distributions were made.12
The Phannenstiehl case teaches some very important lessons
about selecting trustees and co-trustees. First, if setting up
a trust, consider naming a truly independent trustee as a
co-trustee, such as a corporate trustee. Be wary of appointing
family members or anyone with a beneficial interest in the trust
proceeds as a trustee without some independent co-trustee
to provide oversight and to curtail potential conflicts or bias.
Especially, should you choose to serve as a trustee in your

About the Authors

1. Pfannenstiehl v. Pfannenstiehl, 88 Mass. App. Ct. 121; 2015 Mass. App. LEXIS 123, writ of cert. granted
473 Mass. 1106, 2015 Mass. LEXIS 908 (Mass., Dec. 22, 2015).
2. Pfannenstiehl v. Pfannenstiehl, Mass. 1106, 2015 Mass. LEXIS 908 (Mass., Dec. 22, 2015).
3. For a well-reasoned discussion of the trust issues see, Chorney, Marc A., Pfannenstiehl v. Pfannenstiehl:
Massachusetts Supreme Judicial Court Grants Petition for Certiorari in Unusual Property Division Involving Trust Interest (February 5, 2016). Available at SSRN: http://ssrn.com/abstract=2728713.
4. Pfannenstiehl, 88 Mass. App. Ct. at 125.
5. Id.
6. Id. at 129.
7. Id. at 128.
8. Id. at 128-29.
9. Id. at 129.
10. Id. at 128.
11. Id.
12. Id.
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Neil T. Goltermann is with Momkus McCluskey
LLC in Lisle, Illinois. Neil concentrates his practice
in estate planning, post-mortem planning and
administration, business transactions and real
estate. Neil earned his bachelor’s degree from
DePauw University and his juris doctor from
DePaul University College of Law.

Daniel S. Porter is a member of Momkus
McCluskey’s commercial litigation group. Prior to
that, Dan was staff attorney for the 18th Judicial
Circuit Court in DuPage County. He earned his
undergraduate degree from Iowa State University
and graduated magna cum laude from Northern
Illinois University College of Law.
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ARTICLES
capacity as an attorney and you have any connection whatsoever to the trust beneficiaries, adding an assuredly independent
co-trustee such as a financial institution is a must. Second,
form the trust in a trust-friendly jurisdiction that is less likely
to undergo a possible transformation in case law. Third, when
setting up a trust, use ascertainable standards for distributions, taking into account trustee discretion for distributions,
including absolute discretion.
Finally, while this case was decided pursuant to Massachusetts
law, it is relevant to Illinois because clients with trusts in Illinois can move to Massachusetts, or the beneficiaries can move
here. Illinois attorneys encountering similar circumstances
may use the same arguments for an Illinois trust, and, a court
could look to this Massachusetts precedent as persuasive in
the event that a similar fact pattern arises here.13

The Case of the Idle Co-Trustees:
Matter of JP Morgan Chase Bank N.A. (Marie H.) 14
The JP Morgan Chase Bank case is a New York case involving a
multi-million-dollar trust left by a decedent for the care of her
two adopted children, one of whom was severely disabled and
institutionalized. After being diagnosed with terminal cancer,
the mother placed her disabled son in the Anderson School,
a group home where he would be cared for after her death.
The mother left $12,000,000 in a revocable trust to be divided
between her sons in equal shares and executed two irrevocable
trust agreements, one for each son. The mother named herself
trustee along with her sister as co-trustee.15 The attorney who
drafted the will and trust agreements was named successor
trustee if either of the co-trustees ceased to serve, and upon
the mother’s death, the Chase Manhattan Bank was designated
as additional trustee to service with the other trustees.16
The sister predeceased the mother, and then the mother
passed away in 2005, leaving the attorney and the bank as
co-trustees.17

this hearing in 2007, the attorney admitted he had never visited
the son to ascertain his condition and his needs, nor had he
spoken to staff at the group home to find out whether the son’s
needs were being met. Further, the attorney admitted he had
never expended a single dollar on the son’s behalf in almost
three years.19
A representative from the bank also came to the hearing
and testified to the bank’s inaction since the mother’s death,
stating that as a banking institution, it did not have the
capacity to ascertain or meet the needs of the disabled and
institutionalized son.20
A care manager qualified to deal with severely mentally handicapped individuals was retained to care for the disabled son
only after the court ordered the appointment of a certified
care manager with appropriate experience.21 The caregiver
visited the son and interviewed the employees at the group
home. From this, the caregiver learned that the son had not
had a visitor, had not left the group home for a trip, nor had
he been provided with any additional services or opportunities
outside of what Medicare covered in the entire time he was at
the home. The caregiver took significant steps to utilize the
trust money for the first time in order to transform the son’s
care, education, and daily life.22 Finally, almost four years after
his mother’s death, the son started enjoying a near ‘normal’
existence in his community and had drastically improved
quality of life.23

A year after the mother’s death, the attorney brought a proceeding to be appointed as guardian of the disabled son.18 During

An accounting pursuant to the hearing revealed that initially,
the son’s special needs trust was only funded with $18.24 In
the following years, the trust should have been funded with
approximately $4,000,000, but estate taxes were inexplicably
allocated to the disabled son’s share of the estate rather than
being divided equally, and the only money expended from the
trust for the disabled son was $3,525 for the care manager
who was hired pursuant to the hearing. The accounting also
showed significant sums expended on trustees’ commissions
and legal fees during this time. All of the son’s other expenses
were paid through Medicare and not the trust.

13. Even if the Massachusetts Supreme Judicial Court reverses the appellate court and trial court, the path
to attacking such trusts is made a little wider for further arguments. We know that the law evolves and
that public policy considerations can change and motivate the extension and/or adoption of new rules
or standards. See, e.g., Suvada v. White Motor Co., 32 Ill. 2d 612, 619, 210 N.E.2d 182, 186 (1965).
14. Matter of JP Morgan Chase Bank N.A. (Marie H.), 2012 NY Slip Op 22387; 2012 WL 6742121, 2012 N.Y.
Misc. LEXIS 5843.
15. Id. at 365-66.
16. Id.
17. Id.
18. Id. at 368.

19. Id. at 370.
20. Id.
21. Id.
22. Id. at 371-76.
23. Id. at 364.
24. Id. at 366.
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The court took a hard line against both trustees in this case,
stating that its decision should provide a “clarion call for all
fiduciaries of trusts whose beneficiaries are known to have
disabilities to fulfill their ‘unwavering duty of complete loyalty
to the beneficiary’ or be subject to the remedies available to
breach of their fiduciary obligation.”25 Once the trustees were
required to make themselves knowledgeable about the son’s
condition and his needs, and the availability of services to
enable them to provide for those needs, they began and
continued to use funds for the purposes his mother anticipated
and deeply desired based on the intent of the trust language.26
The court went on to say there are heightened obligations for
trustees, both individual and institutional, to provide trust
income for medical, educational, or quality of life assistance
to known disabled beneficiaries. In this case, the trustees left
the disabled son for almost four years with inadequate care,
despite the fact that the trust had abundant assets, and to do
so was a failure to exhibit a reasonable degree of diligence
toward the son.27 Specifically, the plain language of the trust in
this case provided for the care of the son by paying any income
not applied for the son’s benefit to any facility he may be residing or any organization where he may be a client or participant
in any program.28 The court stated this required the trustees,
at a minimum, to take the steps necessary to keep themselves
fully informed of the son’s residential situation and ancillary
services. It was not enough for the trustees to merely safeguard
and prudently invest the assets. Rather, the trustees had an
affirmative duty to the disabled son to inquire into his
condition and apply the trust income to improve it.29 Not doing
this was held to be an abuse of discretion and a breach of
fiduciary duty by both trustees.
The JP Morgan Chase case highlights a situation where a trustee,
even an institutional trustee, may be expected to take
affirmative steps to carry out the trust intentions even if it
is not within the trustee’s specific or institutionalized knowledge to handle those steps. This case does not stand for the

proposition that a trustee should have a degree or special
education to handle these things, but rather that he or she
should have a clear understanding of when he or she has a duty
to act and take steps to fulfill that duty, even if that means
bringing in someone else who has expertise in the area.
Another consideration is the need to be extremely selective
when choosing a professional trustee. Know the strengths of
the trustee and the institution when a client is considering what
trustees to use. Clearly define the duties to be performed by
the trustee(s). It may even be a good idea to appoint a team of
co-trustees: one to look after the beneficiaries, one to manage
the trust property, and one who knows the legal requirements
for all parties involved. An example would be appointing a
related individual, a financial institution, and an attorney to
all serve together to see that the intentions of the trust are
realized. This way, the strengths and weaknesses of any one of
these trustee types individually should be balanced out by the
others.
Conclusion
The Phannenstiehl and JP Morgan Chase Bank cases are two
extreme examples illustrative of what can go wrong when
trustees play outside the lines or never enter the field at all.
Both cases highlight the importance of assembling a team
of players, each with their own strengths and weaknesses, to
ensure the trust proceeds are properly managed. On one hand,
the team must consist of people who are connected to the
beneficiaries, who know their situation and how to best allocate
the assets. On the other hand, people connected to the family
are inherently biased and will be placed under scrutiny if any
inconsistencies arise through an accounting or the like. Institutional trustees may be under a duty to do more than merely invest
the trust assets properly, especially when it comes to disabled
beneficiaries. All of these considerations should be accounted
for when putting together your co-trustee lineup in order to
avoid potential pitfalls and ensure smooth execution of the
trust.

25. Id. at 364.
26. Id. at 376.
27. Id. at 377.
28. Id.
29. Id. at 378.
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People v. Denson:
The Illinois Supreme
Court’s Primer on How
to Properly Preserve a
Contested Evidentiary
Issue for Appellate Review
By Thomas A. Kantas
In People v. Denson1, the Illinois Supreme Court undertook
a comprehensive analysis of the forfeiture doctrine in both a
criminal and civil jury trial. The court held that in a criminal
jury trial, an evidentiary objection contained in both a response
to a motion in limine and a post-trial motion sufficiently
preserves the issue for appellate review and does not require
the attorney to raise a contemporaneous trial objection. This
article analyzes the Denson decision and provides an explanation of its practical consequences for trial lawyers confronted
with evidentiary issues that arise during the course of a
criminal or civil jury trial.
Introduction
If during the course of a criminal jury trial the prosecution
moves in limine to admit contested evidence, what evidentiary
requirements does the law impose on trial lawyers necessary
to preserve that issue for appellate review? Are the requirements different for civil cases? In People v. Denson2, the Illinois
Supreme Court answers both questions and provides a thorough
explanation of the requirements that apply to each scenario.
During the murder prosecution of Darren Denson, the government moved in limine to admit “certain hearsay statements

1. People v. Denson, 2014 IL 116231 (2014).
2. Id.
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made by defendant’s coconspirators.”3 Denson filed a written
response to the prosecution’s motion objecting to the admission
of this testimony. After conducting a hearing on the
motion, the trial judge admitted the contested testimony.
Denton’s attorney did not raise a contemporaneous objection
to the testimony during the trial.
Following the jury’s decision to convict, the trial court
denied Denson’s post-trial motion which argued that the coconspirator testimony was admitted erroneously. The appellate
court affirmed the trial court’s decision to admit the statements
and held that Denson forfeited review of the issue on appeal
for two distinct reasons: first, because he failed to file his own
motion in limine to exclude the statements and second, because
he failed to object during the trial. The Illinois Supreme Court
accepted the appeal to resolve Denson’s contention that he
did not forfeit appellate review of the admissibility of the
coconspirator testimony.
People v. Denson
Before the Supreme Court, the prosecution conceded that the
appellate court erred when it held that Denson was required
to file his own separate motion in limine to bar the conspirator testimony and could not rely simply on his response to the
motion filed by the government. The Supreme Court reiterated
that in criminal cases a defendant preserves an issue for
appellate review by “(1) raising it in either a motion in limine or
a contemporaneous trial objection and (2) including it in the
post-trial motion.”4
The Supreme Court upbraided the appellate court’s analysis
that the “dispositive factor in determining whether an issue is
preserved for review is not whether that issue was the subject of
in limine litigation but rather which party filed the pleading that
precipitated the in limine litigation” as an elevation of “form
over substance to an unwarranted and unnecessary degree.”5
The forfeiture doctrine, which requires defendants to raise
potential appellate issues in the trial court, ensures that “the
trial court has an opportunity to correct any errors prior to

3. Id. at ¶ 3.
4. Id. at ¶ 11.
5. Id. at ¶ 13.
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appeal and that the defendant does not obtain a reversal
through his or her inaction.”6
The “critical consideration” identified by the Supreme Court
is “not which party initiated the in limine litigation but rather whether the issue being raised [on appeal] was litigated in
limine.”7 The party who initiates the in limine litigation is
irrelevant because “as long as it occurs the interests served are
exactly the same.”8 In Denson, the issue raised on appeal – the
admissibility of the coconspirator statements – was the exact
issue litigated in limine before the trial court both in the briefs
and during a hearing which provided both parties with an
opportunity to address the merits of their respective positions.
The Supreme Court rebuked further the appellate court’s
requirement that a defendant file her own motion in limine as a
measure that would “accomplish precisely nothing other than
to clutter the record with duplicative pleadings.”9 The forfeiture
doctrine is not imposed to “ensure that pretrial evidentiary
issues are litigated twice . . . [but] rather to ensure that whether
by contemporaneous trial objection or in limine litigation the
trial court is given a full and fair opportunity to consider and
rule upon the issue.”10 The court held that Denson “properly
preserved his objection to the admissibility of the contested
statements” and likewise “raised the issue in a timely filed
post-trial motion.”11
The Supreme Court also rejected the appellate court’s holding
that obligated Denson to raise a contemporaneous trial
objection to the admission of the coconspirator testimony when
elicited during the prosecution’s presentation of evidence in
order to preserve the issue for appellate review. The Court
stressed that in criminal cases “to preserve an issue for review a
defendant must raise it in either a motion in limine or an objection at trial and in a post-trial motion.”12

and that a contemporaneous trial objection also is required to
preserve the issue for review.”13 The appellate court’s analysis
“went astray,” however, because it failed to comprehend that
the Supreme Court only requires a contemporaneous trial
objection in civil cases “and that the forfeiture rules for civil
and criminal cases are different.”14 The court emphasized that
“it is only in civil cases that a contemporaneous trial objection
is required [and that] this court has never required it in a
criminal context.”15
The prosecution contended that Supreme Court jurisprudence
has produced “uncertainty” and “inconsistency” in the
criminal setting citing three decisions which required a contemporaneous trial objection to preserve an evidentiary
issue for appellate review. The court rejected this assertion
summarily and explained that the cases cited by the prosecution involved “routine trial errors that were not raised and
could not have been raised in a motion in limine.”16 The court
distinguished its “specific rule” that does not require a contemporaneous trial objection to preserve issues raised and litigated
in limine “because the issue has been considered previously”
from its “general rule” that does require a contemporaneous
trial objection to preserve routine trial errors “because the
issue has not been considered previously.”17
Finally, the prosecution urged the court to impose the civil
rule requiring a contemporaneous trial objection to every
contested evidentiary issue in criminal cases. The court
expounded on the distinction between civil and criminal
cases, explaining that “both the civil rule and the criminal
rule require the objecting party to bring the in limine issue to

The appellate court indicated accurately that in certain trial
scenarios “the denial of a motion in limine does not, by itself,
preserve an objection to the admission of disputed evidence
6. Id. at ¶ 13.
7. Id. at ¶ 13.
8. Id. at ¶ 13.
9. Id. at ¶ 13.
10. Id. at ¶ 13.
11. Id. at ¶ 11, 13.
12. Id. at ¶ 18 (emphasis in original).
13. Id. at ¶ 19.
14. Id. at ¶ 19.
15. Id. at ¶ 19.
16. Id. at ¶ 21.
17. Id. at ¶ 21.
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“

Denson’s objections made both
in the in limine litigation and in
the post-trial motion adequately
preserved for appellate review
the propriety of the trial court’s
decision to admit contested trial
testimony

the trial court’s attention one additional time.”18 The civil rule
requires a contemporaneous trial objection while the criminal
rule requires the defendant to file a post-trial motion. The court
reasoned that such distinction makes “perfect sense” because
post-trial motions are a “mandatory prerequisite to raising an
issue on appeal in criminal cases, but they are not in many civil
cases.”19 The court concluded, therefore, that Denson’s objections made both in the in limine litigation and in the post-trial
motion adequately preserved for appellate review the propriety
of the trial court’s decision to admit contested trial testimony.
Conclusion
In Denson, the Illinois Supreme Court addresses thoroughly and
clearly the requirements a trial lawyer must satisfy during the
course of a jury trial to avoid the forfeiture of an evidentiary
issue when the case is reviewed subsequently on appeal. Denson
also differentiates between the divergent requirements necessary to preserve an issue for appellate review in criminal and
civil litigation. Given that contested evidentiary issues arise in
almost every criminal and civil jury trial, lawyers should ensure
familiarity with this opinion and understand its requirements.
18. Id. at ¶ 23.
19. Id. at ¶ 23.
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The “portability” of a deceased spouse’s unused (federal estate
tax) exclusion (“DSUE”) is a welcome, long-overdue estate
tax election available to married couples. Portability gives the
surviving spouse an alternative to using the predeceased
spouse’s federal estate tax exclusion amount on the first death.
Perhaps proper planning was not completed prior to the first
death, or circumstances exist under which it is advantageous
to defer inclusion of the assets to the surviving spouse’s estate.
This article will explore the concept of portability, how to
calculate it, how it affects the estate planning process and its
relation to Illinois’ estate tax laws, and how to elect it.1

To Port . . .
or Not to Port?
By Kimberly S. Coogan, Carrie M. Buddingh and Derek M. Johnson

Portability: When Did It Begin, What Is It,
And How Is It Calculated?
On December 17, 2010, the Tax Relief, Unemployment Insurance Reauthorization, and Job Creation Act of 2010 (the “2010
Act”) created the portability election.2 The portability election
allows the estate of a surviving spouse to not only utilize its
own federal estate tax exclusion amount3, but also that amount
of the federal estate tax exclusion amount not previously used
by the estate of the predeceased spouse.4 Under the 2010 Act,
the portability election was temporary, and was set to expire
on December 31, 2012.5 On January 2, 2013, the American
Taxpayer Relief Act of 2012 made portability permanent.6
Portability is available to the estates of married decedents who
pass away on or after January 1, 2011.7 On June 16, 2015, the
Department of the Treasury issued its final regulations, which
took effect on June 12, 2015, containing the requirements for
electing portability and calculating the DSUE amount.8 Please
note that the final regulations are only applicable to descendants who passed away on or after June 12, 2015.9 For estates
of descendants who died on or after January 1, 2011 through
June 11, 2015, the previously released temporary regulations
are still applicable.10

1. This article assumes the surviving spouse is a U.S. citizen. A DSUE amount elected by a non-citizen
surviving spouse is subject to adjustment (Regs. § 20-2010(c)(4)) (not within the scope of this article).
2. Pub. L. No. 111-312, § 303.
3. I.R.C. § 2010.
4. I.R.C. § 2010(c)(4).
5. Pub. L. No. 111-312, §§ 101(a), 304; Pub. L. No. 107-16, § 901(a).
6. Pub. L. No. 112-240, § 101(a).
7. I.R.C. § 2010(c)(4); 80 Fed. Reg. 34,279 (June 16, 2015).
8. 80 Fed.Reg. 34,279 (June 16, 2015).
9. 80 Fed.Reg. 34,279 (June 16, 2015).
10. Id.
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The DSUE amount is the lesser of: (i) the basic exclusion
amount in effect in the year of the deceased spouse’s death11;
or (ii) the deceased spouse’s applicable exclusion amount12, less
the sum of the deceased spouse’s taxable estate and adjusted
taxable gifts.13 The taxable estate is the deceased spouse’s gross
estate, as determined under Sections 2031-2046 of the Internal
Revenue Code (“Code”), less the deductions available under
Code §§ 2053-2058.14 The adjusted taxable gifts equal the
total amount of taxable gifts, as determined under Code §2503,
made by the deceased spouse after December 31, 1976, less the
amount on which any gift tax was paid for the calendar year of
the gifts.15 However, the adjusted taxable gifts do not include
gifts that were included in the deceased spouse’s gross estate.16

The estate of a surviving spouse may utilize the DSUE
amount available from the surviving spouse’s “last deceased
spouse” only.17 The “last deceased spouse” is the most recently
deceased individual who, at that individual’s death, was married
to the surviving spouse.18 E.g., if a surviving spouse remarries,
the second spouse predeceases the surviving spouse, and the
surviving spouse passes away, then the estate of the surviving
spouse cannot utilize any DSUE amount from the surviving
spouse’s first deceased spouse. However, if a surviving spouse
remarries and predeceases his or her second spouse, or they
divorce, then the surviving spouse’s estate may only use the
DSUE amount of the surviving spouse’s first (i.e., most recently
deceased) spouse.19 Finally, if the surviving spouse applies the
DSUE amount of his or her first spouse to lifetime gifts, and
the second spouse later dies, then the DSUE amount available
on the death of the surviving spouse is the sum of the unused
DSUE amount from his or her last (second) deceased spouse
and the DSUE amount from his or her first deceased spouse
that was applied to lifetime taxable gifts.20

11. Treas. Reg. §§ 20.2010-1(d)(4), 20.2010-2(c)(1). Beginning January 1, 2011, the basic exclusion
amount was $5.0M. I.R.C. § 2010(c)(3)(A); it is adjusted annually for inflation. I.R.C. § 2010(c)(3)(B).
For decedents dying in 2016, the basic exclusion is $5.45M. Rev. Proc. 2015-53.
12. The “applicable” exclusion amount is the sum of the basic exclusion amount and, in the case of a
surviving spouse, the DSUE. I.R.C. § 2010(c)(2).
13. I.R.C. §§ 2503 and 2504.
14. I.R.C. § 2051.
15. I.R.C. § 2001(b); Treas. Reg. § 20.2010-2(c)(2).
16. I.R.C. § 2001(b).
17. Treas. Reg. § 20.2010-3(a)(1)(i).
18. Treas. Reg. § 20.2010-1(d)(5).
19. Treas. Reg. § 20.2010-3(a)(3).
20. Treas. Reg. § 20.2010-3(b)(1).
21.H.B. 3522, 99th Gen. Assem., Reg. Sess. (Ill.2015) introduced in February 2015, proposes aligning the
Illinois estate tax law with the federal law, i.e. matching the federal exclusion amount, and including
portability.
22. 35 ILCS 405/2(b) and 405/3.

Planning and Drafting Considerations with Portability
A married couple has retained you to prepare their estate
planning documents. Now you’re faced with determining
the optimal formula to allocate the estate between a marital
deduction (“A”) trust (or outright distribution), and an estate
tax exclusion (“B”) trust upon the first death. With portability,
do we have to worry about funding a B trust on the first death?
You’ll need to take into consideration several factors, such as:
What is the total value of the clients’ estate? Is there potential
Illinois estate tax? What portion of the estate do tax-deferred
assets comprise? Are there highly-appreciated assets? What
is the age of each of the clients? What are the ages of their
children/dependents? What is the expected rate of growth
or depletion of the estate after one or both deaths? Are they
expected to maintain Illinois residency?21
If the clients’ total estate is less than (and not expected to
exceed) the Illinois estate tax exclusion amount22, then you
might safely decide not to use any estate tax exclusion on the
first death. If, however, the estate is expected to exceed the
surviving spouse’s exclusion amount, you’ll need to plan to use
the predeceased spouse’s exclusion. Assume that your clients
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are domiciled in Illinois, and the plan will utilize at least that
amount of exclusion needed to minimize Illinois estate tax on
the second death, including making an Illinois qualified terminable interest property (“QTIP”) election 23 when appropriate.
Regardless of the size of the estate, you’ll want to authorize the
Executor (and the Trustee to direct the Executor) to make tax
elections after the clients’ deaths.
Planning in advance for the surviving spouse to make a qualified disclaimer24 of property otherwise passing to him or her
under the estate tax unlimited marital deduction 25 is perhaps the most flexible approach. The documents may provide
that, upon the first death, everything will pass to the surviving spouse, but that any disclaimed portion of the estate will
pass to a B trust for the benefit of the surviving spouse. This
approach allows the survivor to decide within nine (9) months26
after the spouse’s death whether to make a disclaimer, based
on how much, if any, of the exclusion amount should be
utilized on the first death. Based on an analysis of the factors
listed above, the surviving spouse should disclaim that amount
of the predeceased spouse’s estate that can be anticipated to
minimize the overall estate tax payable on the second death.

step-up strategies). Using this formula, the B trust must be
“QTIP-able,” in order to elect an Illinois QTIP over a portion of
the B trust equal to the amount by which the B trust exceeds
the decedent’s Illinois exclusion amount. We will use the term
“QTIP-able” to mean that the trust is eligible for the Illinois or
federal QTIP election.28

“

The American
Taxpayer Relief
Act of 2012
made portability

It may be that after the disclaimer, there is no need to file a
DSUE election because the surviving spouse’s estate is not
anticipated to exceed his or her own federal exclusion amount.
On the other hand, the client will need to make an informed
decision as to whether to file a DSUE election to hedge against
potential future events.
For those clients with larger estates, perhaps it is a foregone
conclusion that the estate will be taxable, and the exclusion
amounts must be fully utilized on each death. Such cases call
for more traditional A-B trust plans. The next decision will be:
Which allocation formula should be utilized?

permanent

Prior to the Illinois estate tax coming into the law in 2003,27
the typical allocation formula directed an amount up to the
deceased spouse’s federal exclusion amount to the B trust. If
the estate is expected to exceed the federal exclusion amount,
this may be the best course (but consider income tax basis

If the predeceased spouse’s estate is not expected to exceed the
survivor’s Illinois exclusion amount, you may want your formula
to require the B trust to be funded with only that portion of
the predeceased’s estate that may pass free of both federal and
state estate tax. In this scenario, depending on other non-tax
considerations, the A trust may be QTIP-able or may be a general power of appointment trust, or the marital portion may be
distributed outright to the survivor. A portability election may
be made for the unused federal exclusion. However, be aware
that, if the estate is expected to appreciate in value, the DSUE

23. 35 ILCS 405/2(b-1). Discussion beyond the scope of this article.
24. I.R.C. § 2518(b) and 755 ILCS 5/2-7.
25. I.R.C. § 2056.
26. I.R.C. § 2518(b)(2).
27. 35 ILCS 405.

28. I.R.C. § 2056(b)(7).
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amount is frozen upon the first death. This is in contrast to the
non-QTIP B trust, which is 100% exempt from estate taxation
in the surviving spouse’s estate, regardless of appreciation of
the B trust assets.
Consider a single-trust plan with a B trust only, making the B
trust QTIP-able; the trustee may elect after the first death to
make a federal or state QTIP election for part, none, or all of
the B trust, filing a portability election for any unused federal
exclusion. This may allow for income tax planning. If the
estate includes appreciated assets for which a cost basis step-up
might be desirable on the second death, those assets may be
allocated to a QTIP trust on the first death and a portability
election filed.
Of course, there are those clients who may have a potentially
taxable estate, but a significant portion of one spouse’s estate
comprises qualified, tax-deferred assets. This may be a case in
which electing portability is the best option. Circumstances
at the time of the first death must be considered, and the
documents must be designed with flexibility for post-mortem
planning. The qualified plan beneficiary designations will be
a critical component of the estate plan. The B trust in this
case should include “stretch” provisions qualifying the B trust
for “look-through” treatment for purposes of determining the
amount of the required minimum distributions that must be
made from a qualified account payable to the B trust. The beneficiary designations for the qualified plan owner’s accounts
should name the spouse as the primary beneficiary, and the
B trust as the secondary beneficiary. This allows the surviving
spouse to decide after the qualified plan owner’s death to (a)
roll over the plan into a spousal IRA, and make a portability election; or (b) disclaim part or all of the account, thereby
causing part or all to become payable to the B trust, utilizing the predeceased spouse’s exclusion amounts. Factors to
be considered include the age and life expectancy (actual and
per IRS tables) of the surviving spouse (i.e., the difference in
income taxes between RMDs using a spousal rollover and the
somewhat accelerated RMDs with the B trust as beneficiary);
the anticipated value of the surviving spouse’s estate; the state
estate tax rates and exclusion amount in effect at that time;

the income tax rates in effect at that time; and the surviving
spouse’s income tax bracket.
Electing Portability
While making a portability election appears to be a relatively
simple process, it actually can be very technical. So how does
one elect portability? The executor of the deceased spouse’s
estate must timely file a complete and properly prepared estate
tax return on which the DSUE amount is calculated.29 Simple,
right? Perhaps not. The final portability regulations released by
the Treasury Department and the IRS on June 16, 2015 have
defined what “timely” and “complete and properly” prepared
means.30
The deadline for a timely filed estate tax return is nine months
after the decedent’s date of death31 or the last day of an extension if an extension was obtained.32 However, this rule only
applies to those estates that are required to file an estate tax
return.33 This includes estates of U.S. citizens or residents with
a gross estate over the basic exclusion amount in effect under section 2010(c) of the Code.34 Those estates may apply for
an automatic six-month extension of its filing deadline.35 For
estates under the required threshold filing solely to elect portability, the automatic six-month extension is not available.36
Previously, the Treasury Department and the IRS released
temporary regulations that automatically granted an extension of time for filing a return for estates of individuals who
died on or between January 1, 2011 and December 31, 2013.37
Those temporary regulations were not made permanent in the
final portability regulations. Thus, for estates that do not meet
the required filing threshold who wish to elect portability for
individuals who died after December 31, 2014, the executor
must file an estate tax return within nine months of the decedent’s date of death. If the executor fails to file the return by
the deadline, he or she may still seek relief under Regulation
section 301.9100-3 and make the portability election via a
private letter ruling.38 In general, under Regulation section
301.9100, relief is granted if the taxpayer establishes to the
satisfaction of the Commissioner that the taxpayer acted: (i)
reasonably; (ii) in good faith; and (iii) grant of relief will not
prejudice the interests of the government. However, the cost
29. I.R.C. § 2010(c)(5)(A).
30. 80 Fed.Reg. 34,279 (June 16, 2015).
31. I.R.C. § 6075(a).
32. Treas. Reg. § 301.9100-2.
33. I.R.C. § 6075(a).
34. I.R.C. § 6018(a).
35. Treas. Reg. § 301.9100-2.
36. 80 Fed.Reg. 34,279 (June 16, 2015).
37. Rev. Proc. 2014-18.
38. Treas. Reg. § 20.2010-2(a)(1).
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of a private letter ruling may make seeking relief under this
regulation cost prohibitive (the filing fee alone is $10,000!).
Obviously, the preferred route would be simply adhering to the
nine-month deadline.
While the definition of “timely” has been clarified and limited
under the final portability regulations, the definition of
“complete and proper” has become broader. A complete and
properly-prepared estate tax return lists the fair market value
of the decedent’s assets as of his or her date of death or
alternate valuation date along with supplemental documentation evidencing such values.39 For example, if a decedent
owned a home as of his date of death, then the executor would
need to obtain an appraisal of the property and attach it to the
decedent’s estate tax return in order for it to be considered
complete and proper. Depending on the decedent’s assets as
of his or her date of death, obtaining the value for all of the
assets and the corresponding supplemental documentation can
become rather costly.

information, for tentative taxable estates with adjusted taxable
gifts between $4.0M and the basic exclusion amount47 even
though the estate does not meet the federal filing threshold.
The Federal Form 706 filed with the Illinois Estate Tax Return
must include all schedules and required supplemental documentation (e.g. appraisals) that would be required for a federal
taxable estate.48 Thus, using estimated values under the special rule would not be acceptable in such cases. In addition, the
return will need to be completed and filed within nine months
of the decedent’s date of death in order to elect portability.
While portability is a welcome addition to the estate tax toolkit, be aware of the potential pitfalls of portability in estate
planning. It should be seen as a safety net; or a planning tool
to be used only after careful consideration. Be sure to study
the Code and applicable Regulations in filing for the election,
as there are some traps for the unwary.

The temporary and final portability regulations include a
special rule applicable to estates under the filing threshold that
allows the executor to estimate the value of the assets in certain
circumstances.40 This special rule only applies to those assets
which will pass under the marital deduction41 or charitable
deduction42.43 However, this special rule does not apply to those
assets for which a valuation is required under certain specific
Code sections.44 When estimating the value of an asset pursuant to this special rule, the executor must exercise due diligence
to estimate the fair market value of the asset.45 The executor
will need to consult the Table of Estimated Values listed in
the Instructions for Form 706 and report the corresponding
estimated amount on lines 10 and 23 of the return.46
A word of caution when preparing an estate tax return for an
Illinois decedent: the exemption equivalent for Illinois estate
tax purposes is $4.0M. Thus and per the Illinois Attorney
General’s 2015 Important Notice Regarding Illinois Estate
Tax and Fact Sheet, the executor will need to prepare and file
the Illinois Estate Tax Return (Form 700), along with a Federal Form 706, or an equivalent with substantially the same
39. Instructions for Form 706.
40. Treas. Reg. § 20.2010-2(a)(7)(ii).
41. I.R.C. §§ 2056 and 2056A.
42. I.R.C. § 2055.
43. Treas. Reg. § 20.2010-2(a)(7)(ii)(A).
44. Treas. Reg. § 20.2010-2(a)(7)(ii)(A)(2).
45. Treas. Reg. § 20.2010-2(a)(7)(ii)(B).
46. Treas. Reg. § 20.2010-2(a)(7)(ii)(B).

47. I.R.C. § 2010(c).
48. Illinois Attorney General, 2015 Important Notice Regarding Illinois Estate Tax and Fact Sheet.
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Appointment Of Receivers Pendente
Lite In Business Dissolution Matters
By John J. Pcolinski, Jr.1
All too frequently owners of closely held businesses find themselves at loggerheads regarding management, compensation or
use of company resources. When those owners are forced to
resort to litigation, the very existence of the business may be
threatened, either as a result of the inability to reach agreement on management or because of the oppressive behavior of
the owners who have wrested effective control from those with
whom they have a dispute. This article is intended to briefly
explore the power of the courts to appoint receivers during the
pendency of the litigation so as to preserve the business for all
of the owners.
What Is a Receiver?
A receiver is an officer of the court appointed on behalf of the
parties to take possession and hold property for the benefit of
the party ultimately entitled to the property.2
Generally, the power to appoint a receiver is most usually
called into action either to prevent fraud, save the subject of
the litigation from material injury, or rescue it from threatened
destruction. A receiver is usually defined to be an indifferent
person between the parties, appointed by the court on behalf
of all parties, and not of the complainant or one defendant only,
to protect the property at issue.3
The appointment of a receiver is a branch of equity jurisdiction not dependent generally on any statute and rests largely in
the discretion of the appointing court.4 It has its origin in the
English Court of Chancery at an early date, and it was incidental to, and in aid of, the jurisdiction of equity to enable it to
accomplish, as far as practicable, complete justice among the
parties before it, the object being to secure and preserve the
property or thing in controversy for the benefit of all concerned
pending the litigation, so that it might be subjected to such
order or decree as the court might make or render.5

1. The author wishes to acknowledge the contribution of the Honorable Terence Sheen whose complete, yet
concise, recitation of his ruling in a recent case was the inspiration for this article.
2. Witters v. Hicks, 338 Ill.App. 3d 751 (5th Dist. 2003).
3. Compton v. Paul K. Harding Realty Co., 6 Ill.App.3d 488, 498 (5th Dist. 1972).
4. Poulakidas v. Charalidis, 68 Ill.App.3d 610, 613-614 (1st Dist. 1979); Steinwart v. Susman, 94 Ill.App.2d.
471, 476 (2d Dist. 1968).

24

The purpose of a limited receivership and the giving of bond in
connection therewith are to insure the protection and preservation of the corporate assets, pending a judicial determination
as of the merits of the controversy.
The remedy is a drastic one and is not properly employed
even for the purpose of preservation, except in cases of urgent
necessity, where there is a present danger to the interests of
the stockholders, consisting of a serious suspension of the
corporate business and a threatened depreciation in the value
of its assets. It is nevertheless an inherent part of the general
equity power of the court, where the ultimate relief requested in
complaint is within the scope of jurisdiction.6
The standards by which the court’s appointment of receiver
must be measured are exceptionally stringent. A court of
equity has the power to appoint a receiver of a corporation
only when conditions of dissension, dispute, fraud, or mismanagement exist, which make it impossible for the business to
continue or to preserve its assets.7 It is well recognized that
the appointment of a receiver is an extraordinary and drastic
remedy to be exercised with great caution.8
The appointment of a receiver pendente lite is appropriate only
in cases of urgent necessity where there is a present danger to
the interests of the investors, consisting of a serious suspension of the business and an imminent danger of dissipation of
corporate assets.9
The Business Corporations Act
and Limited Liability Company Act
Rigid standards must be applied even where the appointment
of a receiver is temporary and for the limited purpose of
preserving property and continuing the business until the
dispute between the parties can be resolved.10 The appointment

5. Chicago Title & Trust Co. v. Mack, 347 Ill. 480, 483 (1932).
6. Duval v. Severson, 15 Ill.App. 3d 634, 642-43 (1st Dist. 1973).
7. Duval, supra.
8. Bagdonas v. Liberty Land & Invest. Co., 309 Ill. 103 (1923); Steinwart v. Susman, 94 Ill App.2d 471, 476
(2d Dist. 1968).
9. Firebaugh v. McGovern, 404 Ill. 143 (1949).
10. Id.
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of a receiver pendente lite is warranted only where there is no
adequate remedy or means of securing the desired results.11
The Illinois Business Corporations Act of 198312 (BCA) and
the Illinois Limited Liability Company Act13 (LLC Act) have
provisions for the protection of minority owners who can prove
oppressive behavior on the part of their co-owners. While the
BCA expressly grants courts authority to appoint receivers,
the LLC Act does not.14 The Code of Civil Procedure contains
a provision regarding the appointment of receivers at section
2-415.15
Pursuant to Section 12.56(a) of the BCA, grounds for relief
include deadlock which causes or threatens irreparable injury
to the corporation,16 oppression of minority shareholders,17 and
misapplication or waste of corporate assets.18
The appointment of a receiver is also warranted when the
directors are so managing or disposing of the corporate business or assets in their own interest that such assets will probably
be lost or destroyed before a decree can be rendered; internal
dissensions are deadlocking the corporation so as to frustrate
or threaten its purposes and objectives; a failure or refusal of
directors to meet and transact business is jeopardizing the
interest of the stockholders; or other conditions of dissension,
dispute, fraud, or mismanagement exist, which make it impossible for the corporation to carry on its business or preserve its
assets until a settlement is reached.19
The Limited Liability Company Act provides for the disassociation of members involuntarily in circumstances where that

member has engaged in wrongful conduct which materially
adversely affects the business,20 “willfully or persistently”
breaches the operating agreement or duties to the company,21
or engages in conduct which makes it impracticable for the
company to carry on business with that member.22 In such
situations, the receiver is not appointed to close up the affairs
of the corporation or effect its dissolution, but to preserve
its property and continue its function until the dispute is
adjudicated.23 Courts have held that actual 24 and effective25
receivership can occur during the pendency of litigation
involving limited liability companies under Illinois law.
Appointment of a Receiver Pursuant
to the Code of Civil Procedure
The Code of Civil Procedure sets out the requisites for
appointment of a receiver. The statute provides that a party
seeking a receiver “shall” be required to post a bond in favor of
the party against whom the receivership is sought.26 However,
it goes on to provide that the court can waive that requirement
“for good cause shown” after notice and a full hearing.27 In
those circumstances the party seeking the appointment of a
receiver must establish a reasonable probability that he or she
will ultimately prevail in the case.28 Although a receiver may
be appointed without notice in emergency circumstances,29
once a sworn denial has been filed a full evidentiary hearing is
required on both the necessity of a receiver and the amount of
any bond which may be posted.30 As an alternative, the court
has authority to deny the appointment of a receiver and allow
the party which is then in possession of the property to retain
that possession upon the respondent posting a bond.31

11. Fox v. Fox Valley Trotting Club, 349 Ill.App. 132, 137 (1st Dist. 1953); Steinwart v. Susman, 94 Ill.App.2d
471, 476 (2d Dist. 1968).
12. See generally 805 ILCS 5/12.56 and 5/12.60.
13. See generally 805 ILCS 180/35-1, 35-60 and 35-65.
14. See 805 ILCS 5/12.56(b)(6) and 5/12.60(h).
15. 735 ILCS 5/2-415.
16. 805 ILCS 5/12.56(a)(1).
17. 805 ILCS 5/12.56(a)(3).
18. 805 ILCS 5/12.56(a)(4).
19. Witters v. Hicks, 338 Ill.App. 3d 751, 756 (5th Dist 2002).
20. 805 ILCS 180/35-45(6)(A).
21. 805 ILCS 180/35-45(6)(B).
22. 805 ILCS 35-45(6)(C).
23. Poulakidas v. Charalidis, 68 Ill.App.3d 610 (1st Dist. 1979).
24. In re Teknek, LLC, 343 B.R. 850 (N.D. Ill. 2006) (bankruptcy trustee sought receivership of Illinois LLC
alleged to have acquired assets of debtor LLC during pendency of adversary proceeding; court held
Illinois law allows the same).
25. Tully v. McLean, 409 Ill.App.3d 659 (1st Dist. 2012) (plaintiff sought disassociation and appointment
receiver).
26. 735 ILCS 5/2-415(a).
27. Id.; Simpson v. Adkins, 311 Ill.App.543, 550 (4th Dist. 1941).
28. Simpson, 311 Ill.App. at 552.
29. Simpson, 311 Ill.App. at 550.
30. Fox v Fox Valley Trotting Club, Inc., 349 Ill.App 132 (3d Dist. 1953).
31. 735 ILCS 5/2-415(b).
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Illinois Law Update
Author and Editor David N. Schaffer

Pension Reform
Jones v Municipal Employees’ Annuity and Benefit Fund
of Chicago, 2016 IL 119618, 2016 WL 1137984
However beautiful the strategy, you should occasionally
look at the results. - Winston Churchill.
Once again, in Jones v. Municipal Employees’ Annuity and Benefit
Fund of Chicago, 2016 IL 119618, the Illinois Supreme Court
got it right as regards any attempts to meddle with Illinois’
municipal employee pension benefits. As the Jones opinion points
out, Illinois has been in a pension funding crisis for at least the
last 66 years! This is a case that should be read, from cover to
cover, to fully understand the black hole that Illinois taxpayers
continue to find themselves in. It is hoped this outline of the
Jones case will pique the reader’s interest to do just that.
Membership in any pension or retirement system of the
State, any unit of local government or school district,
or any agency or instrumentality thereof, shall be an
enforceable contractual relationship, the benefits of which
shall not be diminished or impaired. Illinois Const., Art.
XIII, §5. The question presented in Jones was whether Public Act 98-641, which amended the Illinois Pension Code as it
pertains to certain pension funds for employees of the City of
Chicago, violated the pension protection clause of the Illinois
Constitution. The Supreme Court affirmed the Circuit Court
of Cook County’s declaration that the Act was unconstitutional
in its entirety because it diminished pension benefits in
violation of the pension protection clause.
The hardest thing to explain is the glaringly evident which
everybody had decided not to see. - Ayn Rand. How did
municipal employee pensions gain the status of a constitutionally protected right? The Jones Court noted that the specific
concerns over funding deficiencies in the Chicago pension
funds have been well documented. As far back as 1949, a study
noted that every fund in Illinois suffered an actuarial insolvency.
In 1969, The Illinois Pension Laws Commission found that
the method of financing the employer’s obligation by means
of fixed tax levies or arbitrary state appropriations was out-
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moded and failed to provide revenues sufficient to meet not
only the accruing service cost but also interest on the accrued
liability. This was even before the Constitutional Convention of
1970 that made sacrosanct the payment of municipal employee
pension benefits. Article XIII, §5 did not address the funding
of the severely inadequate municipal pension system. It just
guaranteed that the right to receive said benefits is not abridged.
Fa c t s d o n ot cea se t o e x i s t becau se the y a re
ignored. - Aldous Huxley. As early as 1949 it was known
that public pensions, including Chicago’s, had been historically
inadequate to cover the benefits owed to members. The specific
concerns over funding deficiencies in the City pension funds
have been well documented. In 1949, every fund in Illinois suffered an actuarial insolvency. The inadequacy of the provisions
for financing the employers’ share of the cost contained in the
pension laws enacted many years ago had resulted in large
unfunded accrued liabilities – more than 66 years ago. The
revenue provisions had not been sufficiently flexible to meet
the increasing costs occasioned by salary increases and additions to membership. The method of financing the employer’s
obligation by means of fixed tax levies or arbitrary state
appropriations was outmoded and failed to provide revenues
sufficient to meet not only the accruing service cost but also
interest on the accrued liability. These concerns over the
ongoing funding deficiencies led to the adoption of Art. XIII,
§5, affectionately known as the pension protection clause.
In another moment down went Alice after it, never once
considering how in the world she was to get out again. Lewis Carroll. After an exhaustive review of the 1970 constitutional convention debates regarding the purpose of the clause,
the Supreme Court had first explained in an earlier opinion
that the framers of our constitution simply did not intend that
the pension protection clause controlled the manner in which
the state and local governments fund their pension obligations.
Rather, it found, the purpose of the amendment was to clarify
and strengthen the right of state and municipal employees to
receive their pension benefits, but not to control funding. The
court had held that the clause created an enforceable contractual relationship that protects only the right to receive benefits.
Insanity: doing the same thing over and over again
and expecting different results. - Albert Einstein. The
Supreme Court, in In re Pension Reform Litigation, 2015 IL
118585 (known as the “Heaton” case) had previously struck
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down similar legislation, from the same session that enacted
Jones. The provisions of that legislation, Public Act 98-599,
which were designed to reduce annuity benefits, included the
provisions which jettisoned the benefits related to the annual
annuity increases, and diminished the value of retirement annuities for current members. The Heaton court held that those
provisions contravened the clear requirements of the pension
protection clause. The court explained that there was simply
no way that the annuity reduction provisions in Public Act
98-599 could be reconciled with the rights and protections
established with ratification of the Illinois Constitution
of 1970 and its pension protection clause. The court then
concluded that the General Assembly overstepped the scope
of its legislative power, and declared those provisions invalid.
The provisions in Public Act 98-641 had the same impact:
diminishing the value of annual annuity increases; eliminating
them entirely for certain years; postponing the time at which
they begin; and completely eliminating the compounding component. The Jones court made clear that there was no possible
basis for interpreting the Constitutional provision to mean that
its protection could be overridden if the General Assembly
deemed it appropriate.
The appellants had unsuccessfully argued that the Act
provided an offsetting benefit to members because it rescued
the funds from insolvency and guaranteed that the pensions
will be paid, by imposing an enhanced statutory funding obligation on the City (read: taxpayers), by moving to a new method
of actuarial based funding, and by providing statutory enforcement mechanisms. Distilled to its essence, appellants’
argument was that the Act’s new promise of financial stability
offset the diminishment of benefits, thereby conferring a
benefit when viewed as a whole.
The court found that this argument started from the flawed
premise that the provisions of the Act that enhanced the City’s
funding obligation or changed the method of funding to fully
fund the pensions were “benefits” entitled to constitutional
protection. This notion conflicted with settled precedent. The
legislature cannot create a constitutionally protected provision. As such, there was no guarantee that the offsetting “benefit” of assurance that pensions would be fully funded could
not be changed by a future legislature. The court rejected the
proposition that Public Act 98-641 envisioned a legislative
intent to establish an enforceable contractual right to full

actuarial funding that would be protected against impairment
by subsequent legislation.
This is like déjà vu all over again. – Yogi Berra. Finally, and
most importantly to the court, it rejected the City’s assertion
that the funding provisions of the Act must be regarded as a
“benefit” because they replaced the illusory set of unfunded
statutory promises. The Jones court reasoned that if it were to
adopt the City’s contention, it would be inconsistent with the
plain meaning of the pension protection clause, undermine its
holding in Heaton, and lead to an absurd and unjust result.
By offering a purported “offsetting benefit” of actuarially
sound funding and solvency in the funds, the legislation merely
offered participants in those funds what was already guaranteed to them—payment of the pension benefits in place when
they joined the fund. To put it simply, in ten years, the members of the funds would be no less entitled to the benefits they
were already promised. Thus, the “guaranty” that the benefits
due would be paid was merely an offer to do something already
constitutionally mandated by the pension protection clause.
Since participants already enjoy that legal protection, the court
rejected the notion that the promise of solvency could be
“netted” against the unconstitutional diminishment of benefits.
The City also had argued that the diminishment of benefits
was a result of negotiations with the Union, which might
permit negotiated changes or diminishments to benefits in
future contracts. The Jones court found that it was undisputed
that the unions were not acting as authorized agents within
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a collective bargaining process. Rather, it agreed
with the trial court that the negotiations were no
different than legislative advocacy on behalf of
any interest group supporting collective interests
to a lawmaking body. The individual members of
the funds had done nothing that could be said to
have unequivocally assented to the new terms or to
have “bargained away” their constitutional rights.
Accordingly, nothing in the legislative process that
led to the enactment of the Act constituted a waiver
of the funds members’ constitutionally protected
rights under the pension protection clause. As
such, the court found no need to address the issue
of whether properly represented rank and file City
workers could “negotiate” a waiver of the protections of the pension protection clause of Illinois’
1970 Constitution.
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InBrief
By Terrence Benshoof
It’s June! Medinah Country Club is the
site for the Installation Dinner and Presidents’ Ball taking place on June 10, as
Ted Donner takes the rudder to guide
the DCBA over the next year. Gerry
Cassioppi moves up to President-Elect,
Matt Pfeiffer to Second Vice President,
Stacey McCullough to Third Vice
President and a new Board is sworn in.
The event promises to be a big hit, and
it’s a very important time for our members to show support and attend a great
night out.
InBrief reminds all our DCBA members, as the twenty-eighth volume of the
DCBA Brief roars off the presses, that
June is annual membership renewal time.
Together we can continue serving bench,
bar, and the public in the coming year
by renewing membership and paying our
dues. Become a sustaining member and
strengthen the work the DCBA is about;
contribute to Legal Aid and the DuPage
Bar Foundation to complete your renewal.
With spring we also welcome new members to the DCBA Board, and to the
Editorial Board, to start getting the next
edition of the Brief out, under new Editor
in Chief, James L. Ryan (not to be
confused with James M. Ryan, or James
E. Ryan, or Jamie L. Ryan, or . . . )
(InBrief needs to take a deep breath).
Keep your eyes open for end of summer
events as you romp off to summer vacations. There will be another DCBA golf
outing August 31, at Cantigny. InBrief
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expects to shoot par this year…just not
sure on which hole.
And a new fall sporting event will be
coming to a stadium near you! On
September 21, DCBA will field a softball team to take on the Kane County
Bar Association team, in a fundraising
thriller. Coached by softball “legend”
Mike Calabrese, and Gerry Cassioppi,
the team promises to be world-class!

People, Places
Kathryn Rolewick has joined Rolewick
& Gutzke, P.C. as an associate.
The Bernicky Law Firm welcomed Maura
Zale to their offices in Naperville and
Oakbrook Terrace, as an associate.
Borla, North & Associates has brought
Stacey Lynch into the firm as an associate to handle litigation matters.
Melissa Pennuto is an associate with
Huck Bouma, starting in December,
2015, somehow staying under InBrief’s
radar until just recently.
Opening a new practice, in Downers
Grove i s Jonatha n Pea rson. He’ l l
practice there under the name Pearson
Disability Law.
A bit farther out, in St. Charles, Matt
Shaw has opened his family law practice under the Shaw Family Law, P.C.
banner, with offices on Randall Road.
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Terr y Benshoof was awarded the
Distinguished Citizen Medal at the
state convention of the Daughters of
the American Revolution on April 16 in
Bloomington. The award is for service
to the military, the community, and the
DAR.
Kent Gaertner has been voted one
of the top 10 personal bankruptcy
attorneys in Illinois by Leading Lawyers
Magazine in its latest poll of top Illinois
attorneys.

Welcome
Welcome to our new DCBA Members.
Attorneys: Michael J. Gilmartin, Gilmartin
Legal, LLC; R. Clifford Potter; Barry A. Ketter,
Barry A. Ketter, P.C.; Kerry L. Seagle; Omar
F. Uddin, Anderson & Uddin, P.C.; Daniel
Hanuska, Law Office Daniel Hanuska; Nicola
S. Tancredi, Law Offices of Nicola S. Tancredi;
Shannon L. Stevens, First Midwest Bank;
Andrew B. Ference, Weiss-Kunz & Oliver; Robin
M. Zandri, Goostree Law Group, P.C.; James A.
Filkins; Graeme J. Quinn; Dr. Maudia Norman
Washington, Washington Law Office, P.C.;
Warren Christopher Freiberg, Collins & Radja.
Students: Alissa Carter; David White; David J.
Vogt; Brigid O’Keeffe; America Portillo; Timothy
J. Golen; Corin M. Halvax; Alexis Coral Bishop;
Sara Ponto; Latrisha Carter; Tiffany Caldrone;
Jami Mendoza; John S. Ball.
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Judge Bauer to Swear in New Officers
at Presidents’ Ball and Installation Dinner

© REP3.com

By Ted A. Donner

Judge Bauer

Author’s Note: Judge William J. Bauer
will be both introducing this year’s Bauer
Scholarship winner and swearing in the
new officers and directors at the Presidents’ Ball and Installation Dinner on
Friday, June 10, 2016. Known as the “Sage
of DuPage” by many, Judge Bauer served
as DCBA President himself in 1963-64.
His judicial career began shortly after his
presidency ended, when he was sworn in as
a Circuit Court Judge in the Eighteenth
Judicial Circuit (DuPage County). Judge
Bauer then served a short stint as U.S.
Attorney for the Northern District of
Illinois (1970-71), then was nominated
for the District Cour t by President
Richard Nixon. Just a few years
later, in 1974, President Gerald
Ford nominated him for a seat on the
Seventh Circuit Court of Appeals, where he
has served ever since.

“We had a black tie dinner once a year in
May,” Judge Bauer recalled when we sat
down to talk with him about what things
were like when he was sworn in as DCBA
President. “We celebrated Law Day and
the bar association all at once. We didn’t
have a Presidents’ Ball, there weren’t that
many former Presidents floating around.
I was sworn in, I think, by Win Knoch
who had been an A ssistant State’s
Attorney under Chauncey Reed.” Judge
Knoch, who had “matched wits with
Clarence Darrow” as an attorney, was
a member of the Seventh Circuit Court
of Appeals when Bauer was sworn in, but
he had also served as the Circuit Court
Judge for DuPage County for some years
prior.
“We used to have monthly meetings in
the Wheaton branch of the title company,” Judge Bauer continued. “It was called
DuPage Title Company but it was really
a branch of Chicago Title. They had their
own building so we could have our meetings there, which would be attended by
as many as 40 or 45 lawyers, about twothirds of the Bar Association. We had
old timers that would show up because
the meal was cheap. We didn’t have a
magazine or even a secretary, one of the
secretaries in the States Attorney’s office
did the work for us, keeping minutes and
things like that. But it was fairly easy to
get new members. The Chicago firms
were coming in to practice in DuPage,
and they found it expedient to join the
bar, for a bunch of reasons, not the least
of which was they could say they were
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members of the bar, so they wouldn’t be
considered outsiders.”
DuPage County isn’t growing by the
same “leaps and bounds” Judge Bauer
witnessed during his presidency, but the
bar now boasts over 2500 members, including Bauer himself, a member who
has remained active after all these years.
Even after he was sworn in as a federal
district court judge in 1971, he explains,
“I still went out to DuPage for meetings
and things. I stayed relatively active in
the bar, and I think until last year I never
missed a meeting of the former presidents, I attended events and I lectured
out there to groups. So there you are, and
I’m still available in case of riots or civil
commotion.”
Judge Bauer has been sitting on the
United States Court of Appeals for the
Seventh Circuit for over 40 years, since
December, 1974. So why is he still so
involved in his old county bar association?
“First of all, you see, I like lawyers,” he
explained, “and you can learn a hell of a
lot from talking to lawyers. To stay in the
practice, you have to learn about what
everybody else does. Not just to pick
jurors, when you have a client, when a
client comes in to see you, you have to
find out all about his or her business,
what that client is doing and what he or
she is all about. You get to know the client
very well, but you also learn a lot about
a business that you otherwise wouldn’t.
It’s constant learning, and lawyers like to
talk and they love war stories. They tell
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stories about their trials and experiences
– and we remind each other – when I
go to lunch, I go to lunch with lawyers
and judges, just so I can sit and listen to
the conversation. Well, and participate,
I’m not dead silent during the process of
course.”
One thing that has changed significantly
since Judge Bauer was President is the
number of women active in the legal
community. There are more women
enrolling in law school today than men.
The only woman to appear among the
photographs of DCBA members just
prior to Bauer’s presidency, however,
is Eva Pollack. “When I started law
school,” Judge Bauer recalled, “there
were two women in the class. When we
finished, there was only one. Another
woman graduated with us, but she was
from the class ahead of ours and had
taken time off to have a baby. Now, at
the last five or six graduation speeches
I’ve given at law schools, the women
outnumber the men. Women not only
outnumber the men in the class, they’re
the class presidents, class valedictorians
and editors of the law review. Things
have changed. There were, I think,
three women who were members of the
bar when I was DCBA President. Eva
Pollack was among the first to be really
active. She showed up and she tried
cases and she was involved. Of course,
Helen Kinney was the first woman to
serve as an Assistant State’s Attorney, I
hired her.”
Judge Bauer has always been proud of
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those he helped get a foot hold in the
legal profession and he has made it a
practice to personally appear when the
DuPage Bar Foundation announces its
annual Bauer Scholarship Award. “Anything that helps these students prepare
to be good lawyers is important,” he says.
“We have more lawyers per square inch
than any country in the world and ours
is also the freest country in the history
of the world. That’s not a coincidence.
Remember, our professional ancestors
were the people who drafted the Declaration of Independence, the Constitution
of the United States, and the Emancipation Proclamation. Every single bit of
progress that’s made in civil rights and
freedom has been because lawyers in
this country had the courage to stand in
front of an equally courageous judge and
say, ‘those words mean what they say,
you have to apply them. I don’t care if
you don’t like them, you have to apply
them.’”
“I tell law students not to expect that they
can solve all the problems in the world by
going into the law,” he continued. “The
law is there so that, at minimum we can
live together in relative harmony. There’s
no such thing as absolute perfect justice,
we just keep working for it. And you
have to remember that there are going
to be people with honest differences of
opinion on almost any subject you can
name. One of the things I’m always
admonishing judges and lawyers is ‘don’t
be too wed to your own ideas, remember
the possibility you may be wrong, and
listen to other ideas.’”
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LRS Stats
3/1/2016 - 3/31/2016

The Lawyer Referral & Mediation Service
received a total of 519 referrals, including 22
in Spanish (421 by telephone, 3 walk-in, and
95 online referrals) for the month of March.
If you have questions regarding the service,
attorneys please call Cynthia Garcia at
(630) 653-7779 or email cgarcia@dcba.org.
Please refer clients to call (630) 653-9109
or request a referral through the website at
www.dcba.org.
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Our 2016 MICAP Graduates
By Brenda Carroll
It has become increasingly obvious that
terrible tragedies can arise when the
mentally ill come into contact with the
criminal justice system. It is said that
there are more persons with serious
ment a l i l l ne s s e s i n t he I l l i noi s
Department of Corrections than in all
public and private hospitals in Illinois
combined. Conservatively, it is estimated
that at least 30% of the inmates in the
Cook County jail system have a serious
mental illness. Unfortunately the criminal justice system is not equipped to
handle the needs of the mentally ill and
many initiatives have been implemented
in judicial systems throughout the
United States and the world to address
this problem and to try reduce recidivism
and redirect defendants with mental
illness away from the traditional court
system to community based treatment.
One initiative is the Mental Health
Courts which first emerged in the 1990’s
and were modeled after “drug courts.”
The Mental Illness Court Alternative Program (or MICAP) is DuPage County’s
answer to “redirect offenders who have
a mental health diagnosis that was a
contributing factor in the commission
of a crime” and to provide a “sentencing
alternative with the focus on integrated
treatment services diverting the offender
from traditional prosecution.” For the
offenders, the program lasts anywhere
from 12 to 30 months depending on the
nature of the offense, treatment needs
and compliance. Upon completion, the
criminal charges may be reduced or
dismissed.
As a member for over twenty years of
the various permutations of what is

now known as the Criminal Justice and
Mental Health Committee, I took up
an invitation extended to all committee
members from Chairman of the Committee, Deena Kuranda, to attend a
MICAP graduation.
Every few months MICAP graduates its
participants in a very moving ceremony
currently taking place in Courtroom
4001 where Judge Bruce Kelsey and
the MICAP Team are assigned to guide
the MICAP program. The MICAP Team
consists of Cathy Nusgart, Assistant
State’s Attorney; Andrea Neumann,
Assistant Public Defender; Jean Solon,
Program Manager; Geneva Perkinson,
Probation Supervisor; Melissa Burian
and Cheryl Kayton, Probation Officers; Deena Kuranda, Senior Probation
Officer; and Andy O’Brien, Health
Department Clinician.
On the day I attended, I noticed that
the courtroom was cleared for the
ceremony but soon became filled with the
graduates, their friends, family members,
program staff from MICAP, various therapists and treaters from DuPage County
Psychological Ser v ices and private
providers along with Kelly Graham
from Supportive Employment Program
and Lisa Sa lvadore and Ma rgo
Bristow, experts in their field of treatment of substance abuse and mental
health counselling.
After some general remarks by Judge
Kelsey about the upcoming ceremony
and the significance of the MICA P
program, Judge Kelsey called each
graduate up one at a time to the front
of the courtroom to receive their grad-
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uation cer tificate. He remembered
each graduate and made some personal
obser vation about each individual’s
involvement in the MICAP program.
Then the probation officer assigned
to that particular graduate stood and
directly addressed that client and gave
him or her some candid reminiscences
regarding the path that individual
followed on their road to graduation.
All applicants to MICAP must consent
and be willing to participate, be 18 years
or older, a DuPage County resident, have
an Axis 1 major mental illness and not
be charged with a DUI or sex offense.
Treatment may include meeting with a
psychiatrist, compliance with psychiatric
medication, regular court appearances,
treatment with co-occurring substance
abuse/addiction if needed and possible where warranted, and counseling
for anger management, employment,
individual therapy or other disorder
specific treatment as needed. (Continued
on page 35)

About the Author
Brenda Carroll earned
her JD at IIT Chicago Kent
College of Law and was
admitted in Illinois and
the Northern District in
1986 and to the U.S.
Supreme Court in 2005. She
serves as Vice President
of the Child Friendly Courts Foundation and is
Past President and former Board Member of
the DuPage Association of Women Lawyers and
DCBA. She has worked for the DuPage Legal
Assistance Foundation since 1988.
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(Continued from page 33)
It became apparent to the audience that
it is not an easy journey to graduation
and that for all participants it takes significant amounts of courage and hard work
to comply with all the requirements. The
probation officers and Judge Kelsey let
it be known to each of their clients how
impressed they are with the dedication
it took to successfully complete their
individual treatment plans.
Each graduate was given time, if he or
she wished to take it, to make a few
remarks. Some graduates were young
men and women and some were more
advanced in years. Some were shy, some
were emotional. They all seemed grateful to the team that they worked with
and one even singled out the deputy
and clerk in courtroom 4001 for their
support. One young woman thanked a
member of the MICAP team for “saving my life” and another thanked his
team for never giving up on him. One
mentioned he felt safe and supported
by his team and many thanked family
members. One of the graduates had
to travel 2 1/2 hours to come to court
but he was always there. One thanked
MICAP for helping him find a job, a
place to stay and health insurance. One
young woman graduate applied to and
has been accepted to Elmhurst College
in the fall.

DAWL Installation Is June 2 at Noah’s
Please save the date to join the DuPage
Association of Women Lawyers on Thursday, June 2, 2016, at Noah’s in Naperville
for the installation of the incoming President and board members. The Editorial
Board’s own Raleigh Kalbfleisch will
be installed as the 32nd President, along
with returning and incoming board members. The evening begins at 5:30 with an
open bar and passed hot and cold hors

d’oeuvres. At 6:30 dinner service begins
with dessert and coffee to follow. During
dinner the award for the 2016 Inspirational Woman will be announced along
with the recipient of the Helen C. Kinney Scholarship. Tickets are $80.00 per
person and table pricing will be available.
Noah’s is located at 119 Shuman Boulevard, Naperville, IL 60563.

Electronic Orders Launched
in the Chancery Division on
May 2nd
By Christine McTigue
In our May issue, we reported that
electronic orders were coming to the
Chancery division. The soft launch of this
program was on May 2nd. Forms are now
available at https://eaccess.18thjudicial
circuit.org. After you log in, on the home
page there will be a link for electronic
orders. Attorneys can draft the orders in
their offices, or bring a laptop or tablet to

court. In addition, there will be computers in the courtrooms to prepare orders.
Don’t worry if you don’t get the hang of
it at first – this is a soft launch and to
start, paper orders will still be accepted.
Training sessions will be scheduled.
Watch for notices by email and in the
weekly Docket.

Scott Turner, from DuPage chapter
of the National Alliance on Mental
Illness, wound up the activities by telling the graduates that he drew strength
from observing their journey which
he regarded as harder than what most
people are called upon to do in their
lives. He encouraged them to take the
chance to give back to others and to
always be proud of their success.
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Save the Date –
the Golf Outing Is Set for August 31, 2016
By Tim Klein and Brian Dougherty
The 2016 DuPage County Golf (or “gof,” if you are Judge Smails) Outing will take place on August 31st at Cantigny Golf Club,
27w270 Mack Road, Wheaton, Illinois, www.cantignygolf.com. Box lunch is at noon and the shot gun start is at 1:00 p.m. After
golf, there will be an open bar cocktail hour and dinner.
More details about the outing, including ticket prices and registration, will be provided over the summer. Please check the
DCBA Docket and e-mail notifications. If you are interested in sponsorship opportunities, please contact Cindy Allston at
callston@dcba.org or call her at 630-653-7779.
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A Fond Farewell
By Leslie Monahan

After writing this column almost every
month for the last several years, I am
fairly confident that this will be the most
difficult to write. As you likely know,
after six years with DCBA, I am leaving
to pursue another career opportunity.
I have joined Kellen Company to work
with their client the National Federation
of Paralegal Associations. This move
will allow me to continue serving the
legal community, but from a different
angle and will allow for more time with
my family. Serving as your Executive
Director has been my most rewarding
and most challenging role to date.
The closeness of this community and
support of the legal industry is inspiring.
It is wonderful to see how you can be adversaries in the courtroom, yet rush in
to help one another when it is needed.
I think I finally truly understand the
meaning of collegiality. A lot has been
accomplished in six years and I am
extremely proud of each thing from the
launch of The Docket, to building up
DCBA’s reserves, to the remodeling of
our offices, to each goal that was accomplished over two strategic plans. DCBA

has a very bright future and I’m sure the
next Executive Director will be perfectly
equipped to lead you into it.
There are many people I’d like to thank
for the countless ways they have served
DCBA and been supportive of me: The
Board of Directors – the leaders you
elect do a terrific job of considering
each issue from the various opinions of
our members, not just his or her own
and they are willing to ask the hard
questions. My Past Presidents – Steve
Ru ffa lo, Colleen McLaug h lin,
Sharon Mulyk, Pat Hurley, Lynn
Cavallo and Jay Laraia. Each year with
a president requires a very close relationship to make sure we accomplish everything planned and I adore each of these
people and learned so much from them.
The Vice Presidents – Ted Donner,
Gerry Cassioppi and Matt Pfeiffer.
All three have been very thoughtful in
their leadership and preparing for their
year as President. They have strong backgrounds with other organizations that
will ensure DCBA’s success with them
in the driver’s seat. The staff – Cindy
A llston, Jack i Ha m ler, Ja nine
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Komornick, Cynthia Garcia, Ann
Martin and Barb Mendralla. I am
so proud of the team that we have put
together and the way that they serve our
members and the community. They have
supported me in endless ways and are
wonderfully supportive of each other. It
is very sad to leave them, but I know they
will still be excellent resources for you
and will bring new ideas and programs
to DCBA.
I will greatly miss seeing your smiling
faces at events and at the courthouse as
I now consider many of you friends. I’m
sure I’ll still get to run into many of you
at glamorous places like Jewel and the
gym. I look forward to it. God bless each
of you and thank you for the opportunity
to be your Executive Director.

About the Author

Leslie Monahan is the Executive Director of
the DuPage County Bar Association and the
DuPage County Bar Foundation. A graduate of
North Central College, she previously worked
with the Promotional Products Association
of Chicago, American Fence Association and
Coin Laundry Association.

37

Advertisement

News & Events
ISBA Update

ISBA Annual Meeting Now Closer to Home!!
By Kent A. Gaertner

The ISBA Annual Meeting this year is
June 16th through 18th and is being held
at the Westin O’Hare in Rosemont. Fellow DCBA member Vince Cornelius
will be inducted as President of the ISBA
on Friday, June 17.
This is the first year for the Westin as
the venue for the meeting. The ISBA is
hoping that holding the event closer to
Chicago will encourage more attendance
since many attendees will now have the
option of not incurring hotel expenses.
Previously, annual meetings have been
held in Lake Geneva or St. Louis.

The centerpiece of the CLE offerings at
this year’s meeting is the Solo and Small
Firm Practice Institute Series presentation of “A Closer Look - Transforming
Your Practice Through Technology.”
This is a great opportunity to find out
how to make the most of the technology
you currently have and what is the
latest technology available for your
office. The program offers 10.25 hours of
CLE credit. Instructors include DCBA’s
own Bryan Sims from the Sims Law
Office in Naperville and Mark Metzger
of The Law Offices of Mark Metzger in
Naperville. Nerino J. Petro, who has
almost made a career teaching lawyers
and small law firms to use technology

and is a frequent speaker at ISBA events,
is also one of the speakers. You can
review a detailed schedule of topics and
speakers on the ISBA website under the
CLE tab.
Another “can’t miss” speaker is Irving
Miller who is the technical legal advisor
for the television show “The Good Wife.”
Mr. Miller will speak at the luncheon on
Friday the 17th at 1:00pm. He will talk
about his perspectives on the show. You
can discover how the legal subjects are
chosen by the producers, what areas of
the show are legally correct and what
areas enter the not so correct area and
why that is necessary. He will also talk
about the ethical issues the show presents and how they are handled in the
show versus how they should be handled
in real life.
On Friday night, Vince Cornelius will
be sworn in as the ISBA President along
with the other elected officers and Board
of Governors. The installation ceremony
will be preceded by a cocktail reception
and followed by the “Celebration of the
Profession” event which will be a very
large party from 8:30 to 1:00am. There
will be a band, D.J. pool tables and
plenty of food and drink. This is a great
opportunity to meet and network with
fellow ISBA members.
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The Westin offers complimentary shuttle services to shopping and restaurants
in the area as well as the nearby Rivers
Casino. The hotel has an indoor pool
and state of the art fitness facility, as well
as the Benchmark Gastropub serving
breakfast, lunch and dinner.
The ISBA has negotiated a special
reduced rate for attendees of the annual
meeting. Rooms are available at the
rate of $159.00 per night but you must
make your reservation by June 1, 2016.
Reference “#IBAJUNE2016” when booking. After June 1st, the Westin cannot
guarantee room availability or rates.
If you have never attended the ISBA
Annual Meeting, this year is a great
opportunity to come out and see what
it’s all about (without traveling too far
from home). See you there!

About the Author
Kent is the Eighteenth Judicial Circuit’s
representative on the ISBA Board of Governors.
He is the principal of Kent A. Gaertner P.C. and
“Of Counsel” to Springer Brown, LLC. where
he concentrates his practice in bankruptcy
and workouts. He was president of the DCBA
in 2009/2010.
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Letters to the Editor
Dear Ms. McTigue:
In the midst of the “mortgage foreclosure crisis”, when the Court’s docket in Room 1003, dealing with mortgage foreclosure cases, would list
as many as 290 cases on the call in any one day, the Chief Judge assigned Hon. Robert Gibson to that calendar. Judge Gibson inherited a huge
court call dealing with cases involving tragedy, the loss of people’s homes, a deepening recession, and certainly not much “light at the end of
the tunnel”.
Over the years, Judge Gibson has ascended daily to the bench at the early hour of 8:30 am to deal with the most difficult confirmation of sale
Time?
cases. Most of those early cases in the day he listened to pro se defendants coming to a place they did not want toWhat
be, to
hear things they did not
want to hear about turning over possession of their homes at the end of foreclosure, and trying to fathom a system and procedure they clearly
did not understand. Every day, day after day, we who appeared in that courtroom, however, witnessed Judge Gibson express extraordinary patience and empathy with the appropriate measures of justice; never failing to exhibit respect for those who appeared before him. When it came
time to hear the pro se defendants, Judge Gibson listened. When it came time to rule on contested cases with attorneys representing clients
with complex and sometimes creative arguments, Judge Gibson was always prepared, had always read all of the pleadings submitted, and ruled
without delay or hesitation when appropriate.
It is only right that after so many years “on the battlefront”, that Judge Gibson be re-assigned, of course. But those of us who practice in this
area will sorely miss him, his patience, good humor, and knowledge of the law. We would be remiss if we did not note his leaving with a “Thank
you” for his service, his respect, dignity and his efforts over these
years and best wishes in his new assignment.
Steven B. Bashaw

Dear Ms. McTigue,
I am writing in response to a statement made in the April 2016
edition of the DCBA Brief. On page 20, Classifieds, there was
an insensitive uneducated statement “or making that Bataan
death march from the County Fairgrounds?” Obviously that
insensitive uneducated individual either has no knowledge or
doesn’t care what happened to approximately 75,000 Filipino and
American soldiers of which my father was one of them. I suggest
that he try walking 65 miles while being beaten, tortured and
starved. After that walk, I am sure walking to the fairgounds [sic]
would be a piece of cake. My father was tortured, stripped naked,
tied to stakes on the snow covered ground and cigarettes burned
into his back. At some point, he got very sick and was thrown on
a pile of dead bodies to die. A good friend of his bartered for his
life. George ended up having to share what little food he was given
with my father.
When this man gets into a warm bed at night, I hope he prays to
these 75,000 men and asks for forgiveness and also to thank them
for their service and sacrifice. Never again will he compare a walk
to the Bataan Death March.
Sincerely,
Sheryl Matejka
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Classifieds
NAPERVILLE
Office for rent. Available 8-21-2016.
Downtown Naperville. Great Parking.
Please call Pam at (630) 416-7600.

Wheaton Danada
Area
One office in prestigious Danada
area of Wheaton; conference room,
kitchen, reception area, copier;
Available immediately. $550.00 per
month Call (630) 260-9647.

Professional Offices
For Rent On 22nd
in Oakbrook Terrace
1-3 furnished or unfurnished offices
& 1-2 support staff cubicles are now
available in newly remodeled and
expanded 4th floor suite in The Oakbrook Terrace Atrium office building
at 17W220 22nd Street in Oakbrook
Terrace. The Atrium is near Oakbrook
Shopping Center, I-88, I-294 and
about 2 miles from I-355. Lower garage (covered) and upper parking is
provided at no expense. Tenant and
guest access to 2 conference rooms,
reception area, kitchen/cafe, outdoor
balcony/patio and wired phone/data
jacks are all provided at no expense.
Internet connection and 3 copy machines are available. Inquiries: email
Laura Koran at lkoran@ditommasolaw.com or call (331) 225-2121.
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Where to Be
In June

Myers will present the Ambassador and Sponsored Scholarships. Jeffrey York, President of the DuPage Legal Assistance
Foundation will help us celebrate 40 years of the work of
Legal Aid. Plus, the Honorable William J. Bauer of the United
States Court of Appeals for the Seventh Circuit will present the
Bauer Scholarship and oversee the installation of the new officers and directors of DCBA and is this year’s keynote speaker.
Finally, incoming President Ted Donner will be sworn in as
President. He will also present the new officers for the year, and
reveal his plans for the upcoming year.
General Information
Regular tickets for the event are $100 per person, $1200 for table sponsors. You or your firm could be included in the event
program book with an ad for $75-$200. Contact Jacki Hamler
for details; jhamler@dcba.org. Registration is currently open.
For online registration, please go to: www.dcba.org.

2016 Presidents’ Ball
and Installation is June 10th
By Azam Nizamuddin
Mark your calendars for the Presidents’ Ball & Installation
Dinner, which will be held on June 10, 2016, starting at 6
pm. In previous years, the DCBA season culminated in the
Presidents’ Ball or Celebration. This year, DCBA has decided
to combine two annual traditions into one. It will be an evening
of professional accomplishments, recognition and black tie
optional fun.
This year’s event will be held at the world renowned Medinah
Country Club in Medinah, Illinois. Enjoy a wonderful dinner
with colleagues and friends in your profession followed by live
music and dancing. This year’s musical performance will be by
the famous Kesselring-Mabin Band.
The Presidents’ Ball and Installation Dinner will provide
a year in review of the accomplishments of the members of
DCBA. President James Laraia will present several awards
including the coveted Board of Directors Awards, the noteworthy Lawyer of the Year Award, and the prestigious Ralph
Gabric Award. DuPage Bar Foundation President Clarissa
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The schedule of the evening is as follows:
Reception with hors d’oeuvres (6:00 - 7:00 p.m.)
Open bar; pecan crusted goat cheese wrapped dates, roast beef
with horseradish, whipped feta with cucumber mint.
Dinner (7:00 - 8:30 p.m.)
Mixed green salad with candied walnuts, bleu cheese, dry
cherries and red wine vinaigrette; braised beef short ribs with
whipped potatoes, baby carrots and a red wine sauce; chocolate
marquis.
Dancing and after party (8:30 - 11:00 p.m.)
Cash bar and dancing with Kesselring-Mabin Band
DCBA would like to thank the sponsors for this year’s event:
Tomasik Kotin Kasserman * Walter R. Jackowiec P.C.
* Momkus McCluskey LLC * Law Offices of Susan O’Neill
Alvarado * Millon & Peskin Ltd. * Pfeiffer Law Offices P.C.
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Looking for a title
underwriter that offers
ease of use, superior
service, and a 50-year
history of supporting
lawyers?

There’s only one.

Consider this: ATG members make more money, receive individual training, use
intuitive ATG technology, and have access to the finest underwriting staff in the
business. ATG is the only title insurance company that advocates the interests of
lawyers and the clients they serve. Join ATG today, you’ll be glad you did.

Check out what our
members say about us.

800.252.0402 www.atgf.com atginfo@atgf.com

VIDEO

MARKETING
video marketing is the next BIG thing
Distribution on Facebook, Twitter, YouTube, LinkedIn,
Google+, Dailymotion, Vimeo, and more!
Includes videos of your choice: FAQ’s,
testimonials, legal updates, etc.
Video press release sent to over 250,000 PRWeb news
subscribers, journalists and bloggers.
Google now owns YouTube and videos have
a direct impact on search results.

Online video views
are rapidly rising

Video
improves
search results

Mobile devices
Drive video

Call today for a free quote!
630.635.8000

www.ovclawyermarketing.com

