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From the Editor
photo © REP3.com

Vote Early,
Vote Often
By Ted A. Donner

J

udge Hollis L. Webster appears
on the cover of this edition and
is the subject of this month’s profile.
Judge Webster is the Chief Judge of
the Law Division and the interview
with her is the fourth in a series of five
we’ve been running this year about
each of the divisions of the DuPage
County Judicial Center. Our resident
photographer, Robert E. Potter
III, took this photograph of Judge
Webster in the main conference room
at the judicial center, where a meeting
of the circuit judges was scheduled to
proceed just a few minutes later.
There have been a lot of meetings
these last few months, both at the
courthouse and at the DCBA, as
the agendas for 2011 and the years
following have started to take shape.
The most heavily attended of these
was certainly the Mega Meeting
in January, where Judge Stephen
J. Culliton gave his State of the
Courthouse Address. During his
address, Judge Culliton talked about
the growing number of lawsuits (he
even crunched the numbers a bit),
he shared a few anecdotes, and he
ran through the staggering number
of changes there have been in judicial
assignments these last many months.
A number of those changes have
taken place in Judge Webster’s Law
Division. Judge Paul Noland and
Judge Joseph S. Bongiorno both
recently retired (Judge Noland retiring
again, having been recalled just over
a year ago) and Judge Dorothy F.
French was elected to a Circuit Judge
position. In the meantime, Acting
Chief Judge Kenneth L. Popejoy

transferred to the Law Division
from Chancery, giving the division
a markedly different makeup than it
had just a year ago.
In the meantime, a lot has been
changing in the DCBA over the
course of this last year, as President
Steve Ruffalo has emphasized in both
his presentations and in his columns
for this magazine. For this issue,
accordingly, we spoke with Sharon
Knobbe, who is still over a year away
from her own stint as President but
who, in the meantime, is chairing
the DCBA Planning Committee.
As Knobbe explained during her
interview, the Planning Committee is
working on a new five-year plan for
the DCBA based first on the survey
that was conducted this last fall
among the membership.
Still, while Knobbe, along with
President Elect Colleen McLaughlin
and Third Vice President Pat Hurley,
have their focus on the future of the
Bar Association, one thing they don’t
yet know is who will succeed Hurley
as President in June, 2014. That will
get decided next month, in April,
when the members vote for three seats
on the Board and a new Third Vice
President.
In the meantime, during March,
2011, anyone interested in running
for one of those positions, either for
a three-year stint on the Board or for
Third Vice President, needs to get their
nominating petitions into the Bar
Association. The details are discussed
in the News & Events section this
issue. For the moment, it only bears
emphasizing that these are important

positions to be held in what will surely
be important times for the DCBA.
There are going to be a lot more
meetings in the coming months as
the Planning Committee works to
complete its strategic plan and both
the DCBA and the courthouse it
serves continue to evolve. So, if
you’re not running, we hope you at
least vote. We hope you’ll consider
the candidates and what they stand
for, and at least think about what you
hope for from the DCBA in the years
ahead. Then take just a moment and
vote.
One last thought: Judge Webster
mentioned during her interview that,
back when she was working with
the DCBA Brief, she credited thenDCBA President, Lester Munson,
with getting this whole thing started.
A couple months ago, we offered
our thanks to the first editor, Paul
Brinkman, but neglected to mention
Menson, who went on to a second
career in journalism but to whom we
remain grateful for his efforts. □
Ted A. Donner is an AV-rated attorney
with Donner & Company Law Offices
LLC and an adjunct professor with
Loyola University Chicago School of
Law. He is the author of two national
treatises for Thomson-West including
Jury Selection: Strategy & Science
and the Attorney’s Practice Guide to
Negotiation. He was the Editor-inChief of the DCBA Brief for 2007-08
and served as Associate Editor in 200607 and 2009-10.
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Letters to the Editor
Dear Editors:
I just finished reading the January
2011 edition of the DCBA Brief.
I echo the comments from others
(specifically, Paul Brinkman’s letter
to the editor) regarding the format
and style of the “new” Brief. The
layout of the magazine and the
corresponding photos are first class.
More importantly, the content is
excellent. Having articles from the
various practice committees is very
informative. Great job to all at the
DCBA that produce this excellent
publication.
Hon. Paul Fullerton
Associate Judge,
18th Judicial Circuit
Dear Editors:
Your interactive format is
impossible. Type is too small to read
onscreen at normal laptop distance,
so your forward arrow/back arrow
navigation doesn’t work, zoom
function makes size too large, and the
mouse doesn’t relate well to direction
of text, so I can’t get a stable image to
increase, decrease, or navigate around.
Tried, therefore, to download your
pdf. No file available.
Please go back to something that
can be readable. Why not, in fact, just
give us pdf files? We may want to cut
and paste article material for use in
briefs, and your material isn’t likely to
be something you lose money from if
people copy it for other publication
purposes, even if they don’t give
proper citations. Rights management
is not the issue here -- readability and
usability by members is.
William A. Price
Attorney at Law
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Editor’s Response: Thanks for writing,
Bill. The online edition has been
generally popular since it was first
introduced this last Fall, but you’re
quite right – there are certainly some
kinks to be worked out (both there and
at dcbabrief.org). Your suggestions were
helpful. We promise, we’re working on
it!
Dear Editors:
I just saw the last issue of the
DuPage County Bar Association’s
slicked-up new magazine, with Robert
Potter’s classy shots of the judges (and
equally classy ad). Nice work!
Heidi Katz
Robbins Schwartz Nicholas
Lifton & Taylor, Ltd.
Dear Editors:
Just read the special edition of the
Brief for the Mega Meeting and it
looked great! Thanks for making me
look better in my short article.
David W. Clark
Peregrine, Stime, Newman,
Ritzman & Bruckner, Ltd.
Dear Editors:
I want to extend a personal thank
you and Family Shelter Service’s
sincerest appreciation for [Eddie
Wollenberg’s and the DCBA’s]
donation of two bags of toys for our
shelters. By supporting Family Shelter
Service you are helping us to encourage
our clients on their journey to safety.
Because of your thoughtfulness we are
able to make their stay in shelter more
comfortable during a difficult time
in their lives. Family Shelter Service
has continued to be dedicated to
serving victims of domestic violence
for over 33 years by providing shelter,
court and medical advocacy and 24-

hour hotline services. Because of
your kindness and support we have
been able to extend our services to
the southeast quadrant of DuPage
County. In January, 2008, we opened a
beautiful new facility that offers larger
living quarters for our shelter clients
and individual and group counseling
services to women and children who
were unable to access our services in
the past. By working together, we can
make a difference in the lives of our
clients as they work toward creating
a life for their loved ones free from
violence. Because of your kindness
and generosity, we are able to provide
a clean and warm facility for victims
of domestic abuse.
Pam Rasmussen
In Kind Administrator
Family Shelter Service
Editor’s Response: We were glad to hear
that the toy drive was so successful this
year, Pam, and are likewise grateful
for Eddie Wollenberg’s leadership in
Lawyers Lending a Hand. Lawyers
Lending a Hand has activities running
every month that we hope our readers
will join in and support. Also, in just
two months, we’re running our first Law
Day edition which features a veritable
catalogue of volunteer opportunities
lawyers should consider. As your letter
helps reiterate, there is a need for such
help all year around and not just during
the holidays. □
Have something say about the DCBA, this
magazine, or anything you’ve read in these
pages? Send your letters to the DCBA Brief
by email to letters@dcbabrief.org or write
to DCBA Brief, 126 South County Farm
Road, Wheaton, Illinois 60187. The DCBA
Brief reserves the right to edit any letters we
publish because of space considerations. We
look forward to hearing from you.

President’s Message

A Story of Transition and
the DuPage County State’s
Attorney Office

By Steven M. Ruffalo

R

ecently, we experienced a
watershed transition in the
DuPage County State’s Attorney
Office. It is by now well known that
Joseph E. Birkett was appointed by
our Supreme Court to serve as a Justice
on the Second District Appellate
Court and that Bob Berlin was
selected by our County Board to serve
as our new State’s Attorney. About
a month before these appointments
were made official, I received a call
from now Justice Birkett asking
if I would be good enough to say a
few words during his swearing in
ceremony on December 14, 2010. I
told him that it would be my pleasure
to speak on behalf of the DCBA at the
upcoming ceremony.
For someone who has handled only
a handful of very low level criminal
defense assignments – mostly for
the sons and daughters of our firm’s
corporate clientele, whose kids had
been pinched here and there for
moving violations – I had very little
interaction with the nearly 100
men and women who practice in
the State’s Attorney Office. In the
weeks that passed, I attempted to
get as much information as possible
in order to gain a better perspective
on Joe Birkett, the man, the State’s
Attorney Office and his history there.
My research included reviewing his
biography, reading the many articles
that have appeared in print and of
course polling many DCBA members
and fellow practitioners. As the day

approached, I pieced all of this data
together. It became apparent to me
that, over the course of his nearly three
decades as a prosecutor, Joe Birkett
had pretty much become the patriarch
of the State’s Attorney Office.
On Justice Birkett’s installation
day, the courtroom where the event
took place was packed. It seemed
to be at full capacity, standing room
only. This was of course confirmed as
I scanned the room and spotted Justice
Ann Jorgensen sitting atop a bailiff’s
desk in the courtroom; indeed not a
single chair had gone unspoken for.
It was attended by many – including
judges, retired judges, justices, one
well-respected, retired Justice-turnedInterim State’s Attorney who held the
reigns of the office for all of two days
(discussed more below), and many
current and former State’s Attorneys,
virtually all of whom appeared to
exhibit a great deal of pride in the
elevation of their former leader to the
Appellate Court.
As the event unfolded and the
speakers made their comments, it
occurred to me that this ceremony had
much the same feel as a family getting
together to celebrate an important
accomplishment of one of their
members. The celebrated honoree was
humble, proud and very sincere in
showing his gratitude, not only for his
selection to the office of Justice but for
the many men and women making up
the office, the State’s Attorney family
from which he had just graduated.

He also offered his sincerest thanks
for the often overlooked role that
had been quietly played out over the
years – always behind the scenes,
always unheralded in the headlines -by his family, without whose support
and many sacrifices, the day we were
all gathered to witness would most
assuredly not have occurred.
As other speakers made their
remarks, I learned for the first time
that First Assistant State’s Attorney
Bob Berlin had been selected by the
County Board to succeed the newly
minted Interim State’s Attorney and
serve as our next State’s Attorney. It
President’s Message
continued on Page 8 »

Steven M. Ruffalo is the President of the
DuPage County Bar Association. He
is also a member of Fuchs & Roselli,
Ltd. where he serves the litigation
and pre-litigation needs of small to
mid-sized family and closely held
business organizations. Mr. Ruffalo
graduated from the University of
Illinois at Chicago in 1984. He began
his professional career in the Division
General Counsel’s office of the Unisys
Corporation in 1988 while earning
his law degree from the John Marshall
School of Law and his Masters in
Business Administration from Rosary
College. Mr. Ruffalo also currently
serves as Assistant Village Attorney for
the Village of Hinsdale and as a Fellow
of the American Bar Association.
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» President’s Message continued from Page 7
turns out Berlin had actually taken
his ceremonial oath of office earlier
that same morning and would go on
to be officially sworn in on December
16, 2010. Sometimes it seems that,
as President of the DCBA, I’m the
last to know of the most significant
happenings occurring within blocks
of my office (and closer yet to the
DCBA’s offices).
At the conclusion of Justice
Birkett’s installation, I made a point
of personally congratulating Bob
Berlin on his appointment. I realized
that this day we not only gained a
gifted Appellate Court Justice but
a new State’s Attorney who shows
all the signs of being a great one.
Bob is not only very well respected
in prosecutorial circles, he has by
all accounts developed the scar
tissue that only comes with years
of first hand trial experience. He is
committed, blessed with the gift of
good judgment, and humble to the
point of being approachable.
In the weeks that followed this
wonderful day, I have reconnoitered
and concluded that many, many of
you agree that the selection process
undertaken by the County Board
in this instance, though it had to
select among many well qualified
candidates, was well reasoned and
correctly based on merit above all else.
The County Board truly hit the bull’s
eye in selecting Mr. Berlin to head
up this important Office in the next
decade and perhaps beyond.
Personally, the most meaningful
realization I took away from this
special day is that the DuPage County
State’s Attorney family is a very
unique lot; loyal, hardworking, funloving and as closely knit a group
of professionals as I have ever seen.
Despite the fact that prior to this
event, I had no meaningful prior

exposure to this group, in the weeks
that followed, I have noticed that
I have been approached by many
State’s Attorneys and former State’s
Attorneys who have offered me a
kind word, shared a story or two and
wished me well. All of this has left me
with the distinct impression that even
though it’s a close knit bunch, this
State’s Attorneys group is by no means
exclusionary; one doesn’t even need to
be an State’s Attorney to be considered
a part of its extended family.
As we move past this important
moment of transition in the history of
our county’s State’s Attorney Office, it
should not go unnoticed that change
of the type we have just experienced
is to be relished as it is only through
these changes, these crucial shifts, that
we see new leadership evolve, new
opportunities created and new history
being made.1 □
1 To which history we will now include

forever (though perhaps only by asterisk
or footnote) special mention honoring
the retired-and-still-practicing Justice
Michael R. Galasso, who proudly,
albeit briefly served as our Interim SA,
and with whom most of us could not
properly celebrate either his installation
or his retirement from this prestigious
office, inasmuch as they both occurred
in such rapid succession. With amazing
coordination, the timing and precision
of which would make the Blue Angels
envious, Mike was sworn in as Interim
SA on December 13, 2010, just minutes
after Justice Birkett took his official oath
of office as and became a sitting Justice
in Elgin. Moments later, in his new role
as Interim SA, Mike proceeded to swear
in all of the Assistant SAs en masse who,
I am told, in the absence of a sitting SA
would have been powerless to appear
in court much less attend to the many
other demands that come with the
People’s business. For the historical
record, let it be known that Mike’s reign
was completed without a single hiccup,
error or blemish; not so much an appeal
of any kind. In the words of the late,
great Paul Harvey, “now you know….
the rest…of the story”.
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Chief Judge Culliton’s
State of the Courthouse Address
you on the State of the Courthouse.
And in what better setting or what
better timing could there be than at a
mega meeting.
If I understand correctly how these
mega meetings work, it is basically,
that you pay money so that all morning and all afternoon you can have
someone talking at you and, from
time to time you may be permitted to
participate in the discussion.
So I sincerely appreciate the opportunity to fill your only extensive
break from people talking at you by
talking at you, just like the seminar,
but without any opportunity to parThank you, Steve, for that intro- ticipate. However, the subject matter
duction. Good afternoon, my fellow is so riveting that even under these cirlawyers. It is a privilege for me to be cumstances; I should be able to keep
able to address the Bar to update all of your rapt attention.
Since the last State
of the Courthouse message, we have welcomed
a new Circuit Judge.
Judge Robert Gibson
was appointed by the
Illinois Supreme Court
in August and he has
been assigned to the
Chancery Division. We
have also brought on four
new Associate Judges:
Judge Michael Wolfe,
who was assigned to the
Addison Traffic Court
and soon will be assigned
to Courtroom 2002,
hearing orders of protection and presiding over
bond court; Judge James
Judge Stephen T. Culliton delivers the 2011
Orel
who
was
sworn in in December
State of the Courthouse address.
Each year, at the DCBA’s Mega Meeting,
the Chief Judge of the Eighteenth
Judicial Circuit presents the State of
the Courthouse Address, bringing members of the bench and bar up to date on
what has happened and is happening in
the courthouse. This year, Chief Judge
Stephen J. Culliton gave what would
be his last State of the Courthouse address
as his term in office will end before the
next Mega Meeting in 2012. Following
is a transcript of Judge Culliton’s address
in January, 2011, following introductions by DCBA President Steven M.
Ruffalo:
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Dc b a B r i e f

and is assigned to the Downers Grove
Traffic Court; Judges Anthony Coco
and Thomas Else who will be assigned to the Glendale Heights Traffic
Court and Addison Traffic Court, respectively.
Other changes prompted, in part,
by the addition of these four judges
include Judge Brennan to Courtroom
4017 in our Misdemeanor Division;
Judge [Patrick J.] Leston to the
Law Division; Judge [Mary E.]
O’Connor to Courtroom 2003 in
the Domestic Relations Division;
Judge [Timothy J.] McJoynt to
Courtroom 2011 in the Domestic
Relations Division; Judge [Robert
A.] Miller to Courtroom 3003 in
the Domestic Relations Division;
Judge [Robert J.] Anderson is moving to a Juvenile Division call. Judge
[Kenneth L.] Popejoy has moved to
the Law Division; and Judge [Terence
M.] Sheen to Chancery. You can’t tell
the players without a program.
I want to congratulate Judges
[Dorothy F.] French and [Ronald
D.] Sutter on their election as Circuit
Judges and I thank Judge Sutter who
has agreed to serve as Presiding Judge
of the Misdemeanor/Traffic Division.
I would like to acknowledge the
contribution of Judges [Thomas J.]
Riggs and [Joseph S.] Bongiorno,
both of whom retired in 2010 and
I thank Judge [Paul] Noland for
serving as a recall judge in the Law
Division during the year.
I also wish to welcome our two staff
attorneys, Jonathan Ko and Amy
Gjesdahl and I thank Anne Knight

for her two years of excellent service
as a staff attorney
In addition, I would like to congratulate our new State’s Attorney,
Bob Berlin, on his appointment by
the County Board. They have made
an excellent selection and we wish
him the best. I look forward to working with him. And we all owe a deep
debt of gratitude to Justice Michael
Galasso who so
faithfully served
in the post of
DuPage County
State’s Attorney
- for a day and a
half.
Not only do
we have new
faces and new
assignments
in
the Courthouse,
we have some
new names. The
County
Board
has passed resolutions to honor
and pay tribute to two distinguished
members of the DuPage County
Bar. The Judicial Office Facility,
the Courthouse, has been named
the Henry J. Hyde Judicial Office
Building. Representative Hyde was
the long time Chairman of the House
Judiciary Committee. And, in honor of our highly respected Seventh
Circuit Court of Appeal Justice
William J. Bauer, the JOF annex
has been named the William J. Bauer
Judicial Office Facility Annex. We
note with pride, that Justice Bauer
served as a past President of this organization some forty six years ago.
Not only do we have a new name
for the courthouse and new faces in
the courthouse, we have tried to make
access to the court facility somewhat
easier for attorneys. We have amended
our Local Rules to allow attorneys to
bring cell phones and personal computers equipped with cameras into the
Judicial Office Facility upon presenta-

tion of a valid ARDC card and identification. I might note that the DuPage
County Bar Association helped drive
that amendment to our Local Rules
and is to be congratulated for its nonparochial position which eases access
to our courts, not just for the DuPage
County Bar Association Members,
but for all attorneys.
In 2010, our Eighteenth Judicial

postponement or excusal. Over the
past two years, we have been able to
reduce the number of jurors called for
duty which lead to a substantial dollar savings while still providing every
jury trial courtroom with the needed
number of jurors.
With the assistance of the
Administrative Office of the Illinois
Courts, we undertook and completed a major
upgrade of our
Courtsmart
electronic court
reporting system
which will allow
us to continue to
be the leader in
the State in this
area.
As you know,
one of the major
operations under the auspices
of the Chief
Judge’s Office is
The Department
of Probation and Court Services.
We have over 200 employees in the
Probation Department and a budget
of over $ 13 ½ million. Under the
leadership of Director Pat Hayden,
the Department has actively sought
available grant funding to expand and
improve the services we can provide
those offenders placed on probation,
both juvenile and adult.
The MacArthur Foundation’s
Models for Change has provided
$415,000 in grant money to study
and design model interventions to
increase parental involvement in the
juvenile justice system, and to address
issues of juveniles involved in both the
criminal justice system and in child
welfare services as well as juvenile sex
offenders, and juvenile perpetrators of
domestic violence. Members of the
juvenile justice system have worked
with the Probation Department to
address these issues which has resulted in significant changes to the

First and foremost, each of us 46 judges
is a public servant. As public servants
we must be punctual; we must be
respectful of those who appear before
us; we must be prepared; we must be
diligent; we must be impartial; and we
must act with integrity.
Circuit was selected by the Illinois
Supreme Court as the test site for
the judge’s e-signature pilot project.
We continue to work closely with the
Circuit Court Clerk’s Office and with
representatives of the DCBA to develop new forms and implement this innovative project. Already some judges
in the Eighteenth Judicial Circuit are
signing orders electronically and the
balance will soon follow bringing us
one step closer to a paperless system.
The use of technology in this area allows us to take advantage of better
security, improved court records and
provides an unparalleled efficiency in
document delivery and retention of
court records.
We have also implemented a new
automated jury management system
that not only improved the system
from an administrative point of view,
but also made the process easier for
the public by allowing potential jurors
to go on line to request a one-time
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way probation officers intervene with
these targeted populations. This includes implementation of the “StepUp Program”, a twenty-one week
program for juvenile perpetrators of
domestic violence, which requires parental participation.
The Juvenile Accountability Block
Grant funding was extended for an
additional year for expansion of job
skills training for 72 juvenile offenders
and placement for 30 juvenile offenders. In addition, the grant provides
funding to employers to reimburse
them for wages paid during the initial
period of employment. Funding was
also used to purchase six computers
for a job search lab which will allow
offenders the opportunity to conduct

on-line job searches.
The Probation Department has
been awarded a $350,000 grant of
federal funds, through the Illinois
Criminal
Justice
Information
Authority, to implement a pilot program for Adult Redeploy Illinois. The
18 months of funding was created by
the Crime Reduction Act of 2009 and
provides money for local programming in exchange for a reduction in
the number of non-violent offenders
committed to the Illinois Department
of Corrections.
The adult division of the Probation
Department created a specialized unit
of probation officers to address domestic violence cases. The case management model has been designed

Bottom left: Chief Judge Stephen Culliton, Leslie Monahan,
Liz Whitney and Steve Ruffalo; Bottom right: Len Monson
presenting his seminar at the Mega Meeting
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to address this high risk population
with more intensive services for adult
offenders. The program has been
supported by Judge [Elizabeth W.]
Sexton, the State’s Attorney’s Office
and the DuPage County Psychological
Services Department. Protocol allows for the use of GPS equipment as
means to increase victim safety.
I would also note that our
Probation Department has complied with the fiat issued by the
Administrative Office of the Illinois
Courts that Evidence Based Practices
be practiced. Evidence Based Practices
is the bureaucratic term now applied
to the concept, which has existed since
the memory of man runneth not to
the contrary, that it is wise to engage
in practices which accurate, empirical historical data has shown to have
been effective in solving the identical
or similar problem with which we are
currently faced. And, it encompasses
its startling reciprocal; don’t engage in
practices which the data has shown do
not solve the problem.
As you can see, this is quite a
breakthrough. You can even use it in
your practice. Then you will have an
Evidence Based Practice practice.
I now move from our Probation
Department to our courts, specifically our Chancery Division. DuPage
County, like every other jurisdiction,

has experienced a huge increase in the
number of residential foreclosure filings. Legislation was proposed to impose a $1,000 fee on foreclosure sales
to fund foreclosure “mediation” programs. Our Chancery Judges, upon
a review of the proposal, determined
that such a program would be costly
and ineffective. The judges were also
concerned about the rise of “mortgage
rescue” scams where desperate borrowers could lose large sums of money
to unscrupulous people promising to
help them in their crisis - for a price.
Several meetings were held with
County Board member Debra

Olson, attorneys representing lender
banks, Prairie State Legal Services, the
foreclosure judges and the DuPage
Home Ownership Council (DHOC)
to address the problems faced by homeowners in foreclosure. The end
result was a pilot project to have a
counselor from DHOC present in
court to advise defendants on their
options. Starting December 1, a
counselor has been available in court
to briefly interview defendants and
make appointments for a more indepth consultation. The goal is to
help defendants negotiate with lenders and cut through the bank bureau-

DCBA Mega Meeting Boasts
Record Attendance
This year’s Mega Meeting on January 22, 2011, was among the
best attended in DCBA history. In fact, Chief Judge Stephen J.
Culliton gave his State of the Courthouse address and ARDC
Chief Counsel James Grogan made his presentation on the new
ethics rules to a full house of over 250 DCBA members, staff
and guests. The morning sessions included presentations from
the Family Law Committee, Estate Planning & Probate and Civil
Law Committees. The afternoon sessions were presented by the
Real Estate Committee, Law Practice Management Committee,
Business Law & Practice, and Criminal Law Committees.
The DCBA is grateful to the following Mega Meeting Sponsors
for for their continued support of this important event:
Winfield Bank
www.winfieldcommunitybank.com
Richard M. Ferrari,
Edward Jones, Investments
www.edwardjones.com
Pearl Insurance
www.pearlinsurance.com/lpl
Wolf & Company LLP
www.wolfcpa.com

Top: Leslie Monahan,
Steve Ruffalo, James
Grogan and Liz Whitney;
Middle: William Keffer;
Bottom: DCBA members
attending the State of
the Courthouse Address

ISBA Mutual Insurance
www.isbamutual.com
Minnesota Lawyers Mutual
www.mlmins.com
Attorneys’ Title Guaranty Trust
Company
www.atgtrust.com
CourtCall
www.CourtCall.com
Attorneys Title Guaranty Fund, Inc.
www.atgf.com
Keffer Financial Planning
www.KefferFinancialPlanning.com
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cracy. The County Board funded the
program, which is scheduled to last
initially for 90 days. Judge Gibson
and Judge [Bonnie M.] Wheaton are
confident that the program will meet
its initial benchmarks and continue to
be funded until the present mortgage
crisis abates.
Also, as an aide to both the practicing bar and litigants, Judge Gibson
established and published a procedure
for appointing DuPage attorneys as
special representatives for deceased
borrowers. This action was taken in
light of a recent Supreme Court decision that held as void foreclosure judgments entered against a deceased borrower without a special representative.
The appointed attorney is instructed
to make reasonable attempts to locate
next-of-kin to determine their interest in the residence to help insure that
lenders and future buyers have clear
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title to the foreclosed property.
I would also like to mention that our Circuit Court Pro Se
Committee, in cooperation with the
Bar Association and the Circuit Court
Clerk’s Office, has made available information both on-line and in print
form to assist pro se parties to connect with legal aid, lawyer referral and
“Modest Means” services offered by
the DuPage County Bar.
You no doubt have noticed our
contribution to the physical fitness of
attorneys. We have shut down half the
escalators. Actually we have undertaken a series of courthouse improvement projects beginning with renovation of the escalators and will include
installation of a new air handling system and a new back up electrical generating system. The escalator repairs
I’m told will be concluded by the year
2020. As the Kone people say, they are
the escalator repair people, “one small
step at a time.”
We have also submitted to the
Illinois Supreme Court a completed
Continuity of Operations Program,
also known as COOP, which is designed to, get this, assure the continuity of operations of our programs
should the courthouse facility be
unavailable or some similar interruption occurs. This plan includes a coordinated response with the Sheriff’s
Office, the Circuit Court Clerk and
the County.
This year’s statistical report will be
brief and not startling. Last year there
were approximately a quarter of a
million cases filed in the Eighteenth
Judicial Circuit Court, 180,000 of
which were traffic. That is in comparison with 2009 wherein approximately
a quarter of a million cases were filed
in DuPage County, 184,000 of which
were traffic. There you have it.
I would like to conclude by stating
that the State of the Courthouse, at
its core, is the state of the quality and
the performance of the judges who

serve in that courthouse. First and
foremost, each of us forty-six judges
is a public servant. As public servants
we must be punctual; we must be respectful of those who appear before
us; we must be prepared; we must be
diligent; we must be impartial; and we
must act with integrity. To be clear, it
is not necessary that we be geniuses,
and for that we are thankful.
Not unlike most people, we are not
necessarily the best judge of how we
are doing in our efforts to meet the
high standards to which we should be
held. Those of you who appear before
us can assist us in arriving at some objective measure.
One way in which you can make
your voice heard is through your participation in bar polls. As it happens,
all of our Associate Judges are up for
reappointment this year and will be
the subject of a poll you will presently
receive. Please participate. I can assure
you that your responses are impactful.
They are considered not only by the
Circuit Judges voting on re-appointment, but also by each Judge who was
a subject of the poll.
I would also encourage you to
share with us your observations of
judges performance, both favorable and unfavorable. The DuPage
County Bar Association has in place
an Ombudsmen Program with named
attorneys who have been selected by
both the Bench and the Bar who are
designated as conduits to pass on your
comments and opinion to the judiciary. Fair comment can only help us
improve a judiciary which, I believe, is
already one of the best.
Again, it is my privilege to serve as
Chief Judge of the Eighteenth Judicial
Circuit. I thank the DuPage County
Bar Association for the opportunity
to present to you this State of the
Courthouse message, and I genuinely
look forward to listening to next year’s
message. Thank you. □

DCBF Holiday Breakfast Raises
Nearly $8,000 in Donations

T

hanks in large measure to the
efforts of DuPage County
Bar Foundation President, Kent
Gaertner, and a great many sponsors
and contributors to the event, the
DCBF raised a total of $7,850 at this
year’s Holiday Breakfast in December,
2010.
The DCBF wants to once again
express its gratitude to Walter
Jackowiec, the event’s Silver Sponsor
and to the other law firms, lawyers and
judge who contributed. Donations
of $250 or more were made by the
following: Sean McCumber, Schiller,
DuCanto & Fleck LLP, Roberts
& Associates, Peregrine, Stime,
Newman, Ritzman & Bruckner,
Ltd, Sullivan Taylor & Gumina,
Mirabella, Kincaid, Frederick &
Mirabella, Kuhn, Mitchell, Moss,
Mork & Lechowicz, Guerard,

Kalina & Butkus, Fuchs and Rosselli,
Momkus & McClusky, Botti
Marinaccio, Ltd., Beck & Houlihan,
William J. Stogsdill, Jr. PC, and Fay,
Farrow & Associates.
Other contributors donating up
to $100 included: Daniele Pfluger,
Donna Pindel, Robert Douglas,
Patti Murray, Jay Reese, Hon.
Bruce Kelsey, Sarah Poeppel,
John J. Pcolinski, Jr., Kenny &
Kenny, Knobbe, Laho, Gradishar
& Mack, John C. North, Lanphier
and Kowalkowski, Laraia, Harrison
& Laraia, P.C., Law Firm of Debra

J. Braselton, Law Offices of Arthur
W. Rummler, Martin, Kent &
Reidy, LLC, Mary McSwain, Dion
Davi, Michael J. Scalzo, Jeff York,
John Kincaid, Mullen Winthers
& Kollias, Pam Pidgeon, Clingen,
Callow & McLean, LLC, Ramsell &
Associates, LLC, Richard D. Felice,
Robert
McDonough,
Colleen
McLaughlin, Scott Bromann, Sean
Lazzari, Roscich & Roscich, Springer
Brown Covey Gaertner Davis,
Donner & Company Law Offices
LLC, Steven Mevorah & Assoc.,
Elliot Heidelberger, Terrence J.
Benshoof, Timothy Whelan,
Angie Aliota, William J. Ulrich,
Jr., Hon. Bonnie Wheaton, Hon.
Ann Jorgensen, Alonzo Zahour,
Anthony Abear, Thea Armstrong,
Hon. Rodney Equi, Davenport
& Fortunato, and Thomas T.
Boundas. □

Left: DCBA members attend the
DCBF Holiday Breakfast; Center: DCBF President, Kent Gaertner;
Right: Lawyers Lend a Hand Director, Eddie Wollenberg
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Nominating Petitions Due in March For
DCBA Officers and Directors

T

he DuPage County Bar Association will be sending ballots out to
the members for the annual election
of Officers and Directors in April of
this year. Ballots will be sent to the
members on or before April 10, 2011
and must be received back by the
DCBA by 5:00 p.m. on May 2, 2011.
The results will then be announced by
May 9, 2011.
Members wishing to run for either
Third Vice President or one of three
seats on the Board of Directors of the
DCBA must file their nominating
petitions. The Third Vice President
should be prepared to commit to five
years, moving forward from Third to
Second to First Vice President prior

to serving as President of the Bar Association in his or her fourth year and
as Past President the following year.
Board members are elected to three
year terms. Nominating petitions
should be filed with Executive Director Leslie Monahan at 126 South
County Farm Rd., Wheaton, Illinois 60187, not earlier than March
1, 2011 and no later than 5:00 p.m.
on the last business day of March
(March 31, 2011). The petition must
be signed by 20 or more members of
the Association eligible to vote for
nominees (while only 20 names are
required to nominate, it is suggested
that additional signatures be secured
in the event that some of those listed

are ineligible).
Each Candidate will be also asked
to provide a photograph and biographical description of not more
than 100 words to be included in materials to be sent to the membership.
The DCBA bylaws prohibit published
endorsement in elections for Officers
or Board of Directors for the Association by any member of the Board of
Directors or any Officer of the Association, including any Officer serving as Immediate Past President. For
copies of the form petition and additional information, please contact the
DCBA at (630) 653-7779. □

DCBA Committees Working Together to Present
Seminar on Illinois’ New Civil Union Law
By Jon D. Hoag

O

n December 1, 2010, the Illinois
General Assembly passed legislation to create the Illinois Religious
Freedom Protection and Civil Unions
Act. The Governor is expected to sign
the Bill into law and it will take effect
on July 1, 2011.
In recognition of the significance
of this change in the law, the DCBA
Child Advocacy, Family Law, Tax, and
Diversity Committees are all working
together to organize a comprehensive
half-day seminar to provide practitioners an overview of this new law and
practice tips to further prepare for this
change. The seminar is scheduled to
take place on Saturday, May 21, 2011,
just prior to when the Act is scheduled to become law. Speakers are being lined up to address how this new
law will impact areas such as, estate
planning, maintenance and spousal
16
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support, tax implications, retirement
planning, and other areas of practice
that are expected to be impacted by
the new law. To date, Sean McCumber, Leah Setzen, Terry Benshoof,
and Emily Carrara are all scheduled
to speak. The Seminar has been titled,
“Civil Unions in Illinois: Who, What,
How and Huh?”
McCumber told us that “the seminar is intended to give people a better understanding of what the Civil
Union Act provides.” He said, “It will
give corporate counsel an understanding of how the law will be likely to
impact on employee benefit and retirement accounts. For estate planning attorneys, it will provide insight
as to how to the Act will effect probate, wills and guardianships. For the
family law practitioner, the seminar
will cover how the Act will impact on

changes in family relationships.”
McCumber pointed out that there
are a number of problems with the Act
which are likely to result in difficulties
if not litigation. Civil unions are not
the same as marriage, he pointed out,
so “when a civil union is involved, everything is just that much more complicated.”
“The federal government will not
recognize this status,” McCumber said
by way of example, “so people who
engage in civil unions will still have to
file their federal returns as single. At
the same time, it’s still an open question whether people in a civil union
will be expected to file in the state as
‘married.’” The seminar is expected
to run for 3.5 hours of time. Approval for MCLE credit is being applied
for. For additional information, contact the DCBA at (630) 653-7779. □

© Robert E. Potter III

Justice Anne Jorgenson, Former Supreme Court Justice Louis Rathje, Former DCBA President Glenn

Gaffney, Chief Judge Stephen Culliton, DCBA President Steven M. Ruffalo

For the past eight years, the DCBA Brief
has consistently asked the same
photographer, Robert E. Potter III,
to shoot its most important covers.
When the DCBA Brief wants a memorable
image that will withstand the test of time
and show its people in the best light,
the editors turn to Robert E. Potter III.
www.REP3.com
For portrait, architectural, and evidence
photography, if you want to look your best,
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DuPage Judges Play a
Rousing Game of Musical
Courtrooms
by Raleigh Kalbfleisch

W

photo © REP3.com

ell, we all made it through the
holidays and can now enjoy
skating across the icy pavement to
the entry of the courthouse until the
spring thaw. Hopefully everyone had
a great holiday and the opportunity
to return the bedazzled sweater from
their favorite aunt or at least re-gift it
to someone at a holiday office party.
Courtroom Assignments.
As

Above: Anthony
V. Coco, Left:
James D. Orel,
Below: Thomas
A. Else
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you know, several of our esteemed
judges have had to pick up and move
courtrooms. Chief Judge Stephen
Culliton discussed those reassignments in his State of the Courthouse
address (which appears elsewhere in
this issue). But just in case you had
trouble keeping track or could use a
bit more detail, here is a link to the
DCBA website which will provide
you with a directory of the current judicial assignments for the courthouse:
www.dcba.org/images/pdf/12-20-10_
CourtAssignments.pdf.
Three of the judges on that list
were only recently added as they were
just appointed in the last few months.
Anthony V. Coco, who most recently
worked as a Senior Assistant with the
DuPage County Public Defender’s
Office, was recently appointed to the
bench, as was James D. Orel who
worked most recently as a Senior
Associate with the Wheaton law
firm of Garretson, Santora, Urgo &
Nugent. The most notable appointment for those of us on the DCBA
Brief ’s Publication Board, though,
has to be that of our own Thomas A.
Else.
Prior to his appointment to the
bench, Tom was a solo practitioner
in Wheaton. He served as President
of the DCBA from 2008-09 and as
President of the DCBF from 200910. He is also a former member of
the DCBA Board of Directors, former Associate General Counsel, and
the former chairperson of eight committees for the DCBA. For all that,

we’re glad to still count Tom among
our ranks on the publication board.
Despite his appointment to the bench
(and all that goes in to shutting down
his law practice), he is among the contributing authors slated for publication next month. Congratulations to
Judge Else and the other new judges,
Judge Coco and Judge Orel!
New Members. Please also welcome the DCBA’s newest members:
Margaret L. Arbetman, Mary H.
Coffey, Nadine Gilbert, Amy A.
Schellekens, Eleanor F. Paletta of
ACS Recovery Services, Aaron Ryan
of Anderson Rasor & Partners, LLP,
Patrick J. Smith, Patrick N. Wartan
of AXIA Law, Scott Hadala of Bond,
Dickson & Associates P.C., David
J. Novotny of Chittenden Murday
& Novotny, LLC, Steven H. Fagan
of Fagan, Fagan & Davis, Louis R.
Schroeder of Fidelity National Law
Group, Christopher Joyce of First
National Bank of LaGrange, Ann W.
Lopez of Freedman Anselmo Lindberg
LLC, Anthony F. Calzaretta of Gabe
Calzaretta, LLC, Terrence R. Goggin
of Goggin & Associates, Gregory J.
Constantino of Goldstine, Skrodzki,
Russian et al., Nicole Serpico of
Joseph A. Serpico & Associates, John
Raleigh Kalbfleisch is an attorney in
Carol Stream who concentrates in
domestic relations law. She received
her undergraduate degree from
Purdue University and her J.D. from
Quinnipiac University School of Law.

A. Zrnich of Khuri & Zrnich, P.C.,
Leyla Parada of Law Office of Leyla
Parada, Mark C. Metzger of Law
Office of Mark C. Metzger, John
L. Fioti of Law Offices of John L.
Fioti, Mary Brady of Law Office of
Guthrie & Brady, Evelyn R. PacinoSanguinetti of Maisel & Associates,
Saulius V. Modestas of Modestas
Law Offices, Robert A. Novelle, Jr. of
Novelle Law Associates, LLC, Joseph
O’Brien of Roberts & Associates, PC,
Nicole Fishkin of Springer Brown
Covey Gaertner Davis, Christopher
L. Petrarca, Jennifer L. Bollero, Teri
E. Engler, Courtney N. Stillman,
and Cynthia M. Baasten all of Sraga
Hauser, LLC, Jay D. Stein of Stein
& Stein, Ltd., Emily Kay Ergang of
The Collins Law Firm, and Lawrence
J. Gregory of The Gierach Law Firm.
New Address Labels. The Law
Offices of Dan M. Collander moved
on December 17, 2010. Their new
address is 608 S. Washington St. Suite
307, Naperville, IL 60540. Patrick
L. Provenzale, in the meantime, recently announced that his firm’s new
name is Ekl, Williams & Provenzale
LLC. The firm members (partners)
are Provenzale, Terry A. Ekl, and
Patrick J. Williams. Their associates include Vincent C. Mancini,
Jeffrey S. MacKay, Kevin Halverson
and Tracy L. Stanker. The office address is Two Arboretum Lakes, 901
Warrenville Road Suite 175, Lisle,
Illinois 60532.
Awards and Honors. Please join
me in congratulating The Pape Law
Firm of Wheaton, Illinois which has
been selected Small Real Estate Law
Firm of the Year – North America
by London-based InterContinental
Finance Magazine. According to the
magazine, The Pape Law Firm has
“performed to exceptional levels during one of the most difficult economic
periods ever experienced.” Arthur E.
Pape, principal attorney of The Pape
Law Firm, said “I had no idea we were
being considered for this award, and

LRS Posts Totals
For December, 2010

T

he Lawyer Referral and Mediation
Service provides referrals to
participating attorneys and serves
the community by putting people
in contact with a local attorney. If
referred through the Service, callers
are entitled to up to one half hour
free consultation. Beyond that half
hour, regular fees may be charged.
Attorney members pay annual dues to
the DCBA, based on the number of
areas of law in which they are listed,
must have malpractice insurance in

full force, be licensed to practice in
the State of Illinois, and are subject
to the DCBA Referral Service rules.
Attorneys are not required to be DCBA
members. For more information or to
join the LRS, contact the Bar Center
at (630) 653-7779 or visit www.dcba.
org. Please refer prospective clients
to (630) 653-9109. The Lawyer
Referral & Mediation Service received
349 referrals by telephone & 365 by
Internet for the month of December,
2010.
Federal Court
0

Administrative

5

Animal Law

0

Government Benefits

0

Appeals

5

Immigration

1

Bankruptcy

15

Insurance

5

Business Law

8

Intellectual Property

1

Civil Rights

7

Mediation

0

Collection

6

Mental Health

0

Consumer Protection

4

Military Law

0

Contract Law

0

Personal Injury

15

Criminal

76

Real Estate

38

Elder Law

6

School Law

1

Employment Law

36

Social Security

0

Estate Law

24

Tax Law

2

Family

90

Worker’s Compensation

1

it comes as a complete surprise....
Thanks to all our clients who made
this possible, and welcome to any who
become clients in the future.”
What’s Coming Up. Judge’s Night
is Friday February 25, 2011 at 6:00
p.m. at the Abbington in Glen Ellyn.
If you haven’t already, you can reserve
seats by calling the bar at (630) 6537779 or purchase tickets directly on
the DCBA’s web site, www.dcba.org.
The event is not to be missed. Think
about it, where else can we laugh at or
make fun of the judges without being
fitted for an orange jump suit and ten-

nis shoes with no laces?
Finally, if you are like me and are
longing for something other than
snow, ice and near misses with a snow
plow, plan on the March 4, 2011
Spring Training/CLE event at the
Biltmore resort in Phoenix, Arizona.
You can get four CLE hours along
with a tan by the pool or a few rounds
of golf on their 36-hole course. I
think we should all thank the Illinois
Supreme Court for instituting the
CLE requirement. What better excuse to get out of town in the dead of
winter? □
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Knobbe and Planning Committee Focus on
DCBA’s Next Five Year Plan
By Ted A. Donner

D

CBA Second Vice President,
Sharon Knobbe, will be the
Association’s President in just two
years. In the meantime, as chair of
the Planning Committee, she was
responsible for putting together and
circulating the membership survey
that went out this last fall. 378 members answered the survey, the first of
its kind in almost four years, giving
Knobbe’s committee a long over-due
look into what the DCBA’s membership likes - and doesn’t like - about
the association. What Knobbe hopes
to do with that information is something that hasn’t happened in many
years. “Luckily the Bar Association
is run pretty smoothly from officer to
officer,” she told us, “but the Planning
Committee, which I’m chairing now,
is charged with looking at things
over the longer term and, right now,
we have no strategic plan for the Bar
Association. We haven’t had one since
2002.”
The Bar Association has a capable
staff of people, many of whom have
been with the Association for a long
time and whose institutional memory
has been invaluable from one year to
the next. But the officers change virtually every year, as each person elected
to the office of Third Vice President
moves up the chain of command, from
Third to Second Vice President, from
Second Vice President to President
Elect and then from President Elect to
President. The DCBA had a strategic plan in place from 2002 to 2007,
which those Presidents had been actively involved in pursuing. But, since
then, there has been nothing in place.
“When I asked what happened with
the strategic plan we did in 2002,”
20
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Knobbe said, “I was told that in 2007,
when it was time to renew it, nothing happened. We just haven’t done
anything since then. So my goal with
the Planning Committee has been to
put together that plan. Let’s get the
2002 plan off the shelf, dust it off, figure out if we’ve met the goals that we
were supposed to meet in 2002 and
take a look at what we need to do to
go forward.”
Knobbe and the Planning
Committee have been focused on
that goal ever since which explains,
finally, why a survey was circulated
a few months ago to everyone in the
Bar Association. “The first step in the
process is doing a survey,” Knobbe
said, “to find out what our members
want, what they need, and where they
see us going. A survey hadn’t been
done since 2007, so this last fall we
put out a survey. Now we’re taking
that information and we’re studying
it. We put the results together and
circulated them among the members
of the Planning Committee as well
as to a facilitator from the ABA we’re
working with who specializes in strategic planning.”
The committee learned from the
survey and from additional research
that there are four primary areas of
concern: membership retention and
recruiting, technology, community
outreach, and revenue. It is those
areas to which their attention is now
focused as they work to develop a new
strategic plan for the DCBA. “The
first concern that the survey shows
we have and that our committee is
looking at is membership retention
and recruiting and everything that
goes with that, technology, member

services, and pricing and packaging,
whether we are competitive with other bar associations. We have to look
at whether we are competitive enough
with other counties. In Will County
and some of the other counties, you
pay your membership and then you
get all the CLE for free. Is that something we want to do? Are we competitive enough with what we offer for
free in our committee meetings or do
we need to look at other programs?
That’s what we’re looking at. We’re
not saying we’re changing anything,
the DCBA has a lot of programming
that other counties don’t offer, but
we’ve got to look at that and take a
hard look at whether we are competitive enough. If we’re not, we need to
look at what needs to be changed.”
The second area of focus is technology. “A lot of people are saying we
want blogs, we want podcasting, we
want all this other technology to be
put in place that makes our life easier,” Knobbe said. “We need to look
at that as well and think about ways
to address those interests. One of the
things we’ve talked about is whether
we could have our monthly meetings,
our committee meetings, available by
podcast so that if someone can’t make
it, they could still download it and get
the information that they need.”
“The third area that we’re looking
at,” she continued, “is community
outreach and community service. We
have Lawyers Lending a Hand, for
one thing, and that’s a great program,
but there are a lot of things that the
community doesn’t know about what
DuPage County Bar Association does.
We want to make sure that we can
outreach, make people aware of the

Donald J. Ramsell has been named “Illinois Super Lawyer” by Chicago Magazine’s publishers
since 2005. The Chicago Sun Times identified Mr. Ramsell as one of the top 5 DUI Defense
Attorneys in the State of Illinois. Donald is a nationally recognized DUI defense attorney, author
and lecturer on the topic of DUI defense. Recently, Don was also named one of “Illinois Leading
Lawyers” in a statewide survey of his peers. Don has instructed attorneys on DUI defense in
Illinois, Michigan, Texas and at Harvard. In 2007, Donald was nominated and recognized as a
sustaining Member of the National College for DUI Defense.

630-665-8780 | Knowledge • experience • SucceSS ...Since 1986

bar association, and at the same time
find out what the community needs
from us.”
Finally, she concluded, the bar association needs to look at its own financial planning needs. “The last area
of concern involves our resources and
our revenue,” she said. “We’ve got to
keep in mind, as a Bar Association,
what our financial picture is going to
look like in three years or in five years.
Down the line, what do we need to do
to either keep on pace or make changes to adjust for things that could come
our way?”
The survey doesn’t clearly answer any of these questions. Out of
roughly 2,200 members, only 378
completed the survey and returned
it to the DCBA. “One of the things
we’re talking about, remember, is the
membership effort, the importance
of keeping and retaining members,”
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Knobbe said. “We need to think
about members who are not actively
involved and take a look at what we
can do to get them more involved.
What can we do? What can we offer
them? We need to consider the fact
that there are maybe 5,000 lawyers
in DuPage County and only 2,200
of them are members. Who are the
other 2,700 lawyers that we don’t have
involved? How do we get them involved? The number of members who
are actively involved is not what we’d
like it to be and that’s something that
we’re going to look into. If you look
at the elections, for example, and we
have the elections in April, less than
200 members voted last year. That’s a
low number of people who vote. It’s
very low. You have a contested election and you have two people or more
than two people putting out as much
effort as they are to get people to vote

and you get under 200 people or 300,
300 is a good number, coming back to
vote. We have 2,200 plus members,
so you have to ask yourself, among the
people who are complaining about
what the bar association is doing, are
they voting? I don’t know. That’s the
kind of thing I want to find out.”
What Knobbe and the other members of the Planning Committee have
found out so far is that, among those
who responded to the survey, most
seem fairly satisfied with the services offered by the DCBA. 70.8%
of the respondents identified MCLE
Meetings and Seminars as one of
the reasons they joined the DCBA.
65.1% said they joined for networking opportunities. Only 42.5%, however, said they joined the DCBA for
committee opportunities while only
39.7% said they joined because they
wanted to get the DCBA Brief.
Those who responded seem to be
well aware of many of the benefits
of DCBA membership. The Modest
Means Program is not well known
(14.8%) and neither is the Mentoring
Program (36.0%). But 98.5% percent of the members are aware of the
DCBA Brief while 91.7% are aware of
the DCBA Newsletter. The members
are well aware of the Weekly Lawyer’s
Diary (76.0%), the Lawyer Referral
Service (79.1%), Seminar Discounts
and Free Committee MCLE Seminars
(79.1%), the ARC (86.0%) and
the email notices that are sent out
from the DCBA from time to time
(88.5%).
Of those who responded, 81.7%
were aware of the various Social
Activities sponsored by the DCBA,
but less than half of the respondents
had attended those events in the prior
year. Only 87 of the people responding to the survey had attended Mega
Meeting and even less had attended
any of the other events listed in the
survey. What that necessarily says is
that, even among the most active of
members, response to the survey was
fairly light. Only a third of the Mega

Meeting attendees last year answered
the survey. Likewise, roughly a quarter of the members who were involved
in last year’s Judge’s Nite answered the
survey.
“One of the questions we had
when we did the survey was ‘how do
we get people
involved in answering this?’”
Knobbe
said
when we asked
her about these
numbers. “We
put out the survey, we reminded
everybody and
then, out of the
whole membership, these are the people who responded. We got some good responses
but we still need to learn more about
what the members are thinking. So
one of the things we are going to do is
another, more targeted survey. We’re
reaching out to law firms with people
who are members but are maybe not
as involved as we would like them to
be, to ask them to come in and tell
us why they aren’t as involved, what’s
happened in the past that they liked,
what’s happening now that they don’t
like. We’re planning that for February
and hopefully that process will work
and we’ll get some more people involved.”
Despite the low turnout in responses, and Knobbe’s concern with getting
a more comprehensive response from
the members, the survey should still
be useful. When one considers the
number of active members of the
DCBA who responded as compared
to those who don’t get more involved
than to maybe read the DCBA Brief
or the Newsletter from time to time,
the survey does provide insight into
what a fairly good cross-section of the
community thinks about the DCBA.
The news, on the whole, is pretty
good. 74.3% of respondents said that
the DCBA Committees provide valuable information. 53.7% of respon-

dents said they flip through the DCBA
Brief and read whatever catches their
eye while another 19.5% said they
read the magazine “cover to cover.”
63.4% said they utilized the Attorney
Resource Center at the courthouse
while 53.1% said that they thought

tee, with the current President, Steve
Ruffalo, and with the other officers.
“Our goal is to get a plan in place by
summer or early fall,” she said, “when
everything starts kicking off again after Colleen McLaughlin is sworn in
as the next President. Colleen’s on
the committee
with me and she’s
very
involved
in this. Patrick
Hurley will also
be involved. He’s
going to have
to have a say in
what we’re doing and where
we’re going because this is going to affect him as well. He’s coming in after me as President of the Bar
Association. We need all the officers
involved in this process so we can all
have agreement on where we want to
go and where we want to take this.”
The bottom line is that, as much
change as there has been in the Bar
Association, there is still more to
come. McLaughlin will be sworn
in as President in June and Ruffalo
will become the Past President and
President of the DuPage County Bar
Foundation. When McLaughlin’s
term ends a year later, Knobbe will be
sworn in. In the meantime, the plan
will have been developed, unveiled
and implemented, something we will
all be waiting to hear about in the
months ahead. “After we flesh out this
plan,” Knobbe concluded, “I’ll have a
better idea of where I’m going with
my own term as President. We have
a lot of members and we have a lot to
do to keep them satisfied. How do we
make sure that we’re keeping up with
what they need? We’re still fleshing
out this plan. We haven’t done a lot
of the research yet, aside from the survey. But, in the Planning Committee,
we are putting our heads together and
looking at those areas that we know
are the areas we need to address.” □

[T]here are four primary areas of
concern: membership retention and
recruiting, technology, community
outreach, and revenue.
the DCBA leadership represented
their interests either well or very well.
Almost everyone responding to the
survey ranked the various services
they knew about, giving the DCBA
Brief an aggregate score of 4.2 on a
5.0 scale, the newsletter a 4.0 rating,
the Weekly Lawyers Diary a 3.8 and
the MCLE seminars a 4.0 (A 4.0 was
marked by members who were satisfied with the service and a 5.0 when
“very satisfied”). 64.4% said they
found the website either useful or very
useful. 26.1% of the respondents said
they were satisfied with their membership and 60.0% said they were “very
satisfied.”
A lot, in turn, has happened since
the survey was completed. Both the
DCBA Brief and the website have
gone through major changes, many
in direct response to answers given
by members to the fall survey. A lot,
however, is still to be done. “Our next
step,” Knobbe told us, is to sit down
as a committee and ask ourselves,
‘what do we need to be focusing on
and what questions do we need to ask
to get there?’ We’ll get those questions answered and then start fleshing
out the plan.”
The plan is a new five-year strategic plan which Knobbe is working on
with other members of the commit-
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HOURLY FEEONLY FINANCIAL
PLANNING

A unique alternative for
clients requesting a
referral to an advisor

DCBA COMMITTEE
MEETING SCHEDULE
One of the great benefits of
membership in the DCBA
is participating in any of the
many Association Committees
at no additional charge. Each
of the following meetings
features a presentation for
which attendees may receive
one hour of MCLE credit
(unless otherwise indicated).

MARCH, 2011

SERVICES INCLUDE:

• Comprehensive financial planning
• Retirement and investment planning
• Life, disability and long-term care
insurance needs analysis
• Low-cost, index-based 401(k) plan
set up for business owners and
professionals
• Planning for domestic relations clients
as divorce financial analyst or postdivorce planner (trained in
Collaborative Practice)

ALL SERVICES PROVIDED WITHOUT PRODUCT SALES OR ASSETBASED FEES
Member: Garrett Planning Network,
National Association of Personal
Financial Advisors, and Financial
Planning Association

3

Law Practice Management

11:45 a.m. at the ARC

8

Estate Planning & Probate

11:45 a.m. at the Bar Center

10

Appellate Law

11:45 a.m. at the Bar Center

10

School Law, Criminal Law,
Children’s Advocacy

11:45 a.m. at the ARC

10

Real Estate Law & Practice

12:00 p.m. at the NCC

15

Family Law

16

Elder Law

11:45 a.m. at the Bar Center

17

Civil Law & Practice

11:45 a.m. at the Bar Center

22

Alternative Dispute Resolution

11:45 a.m. at the ARC

23

Diversity Law & Practice

11:45 a.m. at the ARC

24

Criminal Law

11:45 a.m. at the ARC

11:45 a.m. at the ARC

APRIL, 2011
7

Law Practice Management

11:45 a.m. at the ARC

11

Health Care Law

11:45 a.m. at the ARC

12

Estate Planning & Probate

14

School Law

14

Real Estate Law & Practice

19

Family Law

11:45 a.m. at the ARC

21

Civil Law & Practice

11:45 a.m. at the ARC

26

Alternative Dispute Resolution

11:45 a.m. at the ARC

27

Diversity Law & Practice

11:45 a.m. at the ARC

28

Criminal Law

11:45 a.m. at the ARC

29

Elder Law Seminar

11:45 a.m. at the Bar Center
11:45 a.m. at the ARC
12:00 p.m. at the NCC

1:00 p.m. at the ARC

“ARC” refers to the Attorney Resource Center on the third floor of the DuPage Judicial Center, 505 County Farm
Road, Wheaton, Illinois. The “Bar Center” is located at 126 County Farm Road, Wheaton, Illinois. The Naperville
Country Club is located at 25W570 Chicago Avenue in Naperville, Illinois. Please call (630) 653-7779 for further
information about any of these meetings or for current scheduling information about the meetings of any DCBA
committee. Meetings marked with (*) are working meetings for which no MCLE credit is available.
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From this month’s
articles editor

Lies, Inconvenient
Truth, and the
Adventures of
Don Quixote
By james l. ryan

T

his month, we have a selection
of four thought-provoking articles for your consideration. If you’ve
ever had a litigation client walk into
your office and tell you that he or she
should win because the other side is
obviously lying or if you are looking
for a practical “Do’s and Don’ts” guide
for exposing the lies of an adverse witness, then Matt Caruso’s article, Some
Truths about Lies – Sympathy for the
Liar, is for you.
Green energy initiatives have recently taken over America’s politics
and its economy. Don’t believe me?
Walk into a car dealership and see for
yourself the prevalence of hybrid cars,
flex-fuel vehicles, and “electric only”
technology now available. In Tilting at Windmills, James Cerami, the
Vice-Chairman of our Environmental
Law Committee, uses a green energy
initiative, wind energy development,
as a case study to highlight the many
legal obstacles that confront developers of green energy technologies and
to show the increasing role lawyers
have in making “green energy” become a reality.
Next, we turn to another emerging practice area, elder law. Recently,
I had one of those jaw-dropping moments when I heard the results of a
study showing that this year, Americans will reach the retirement age at
the rate of 10,000 per day. In my
work, I’ve noticed a common practice
among retirees (especially those who

head south for the winter) to add a
child to one of the retirees’ bank accounts so that the child can assist the
retiree in paying his or her bills. In
The Inconvenient Truth about Convenience Accounts, I discuss a conflict
in the law that arises when the child
whose name is on the retiree’s account
uses the account for the child’s own
benefit. The article discusses what
lawyers should do when the child
claims that the money was intended
to be a gift, but the retiree now has
dementia and cannot tell you what he
intended.
Last, but certainty not least, Glenn
Gaffney presents a fascinating discussion on the pitfalls facing undocumented workers who have been the
victim of discrimination in the workplace or have worked under abusive
conditions. Should filing a workplace-related claim lead to deportation for the undocumented worker
who should not have been in the
workplace in the first place? Glenn’s
article explores how the federal courts
have handled this difficult and politically-charged question.
James L. Ryan is an associate at the
law firm of Roberts & Caruso. He
concentrates in commercial litigation,
probate and construction law. He
is a member of the DuPage County
Bar Association’s Estate Planning and
Probate Law Committee and the Elder
Law Committee.

Articles from
Lawyers & Paralegals
The articles published in this magazine are generally contributed by
lawyers and paralegals who are
members of the DCBA. If you are
interested in submitting an article
to be considered for publication
in the DCBA Brief, please contact
the magazine’s Associate Editor,
Eric Waltmire, at ericwaltmire@
dcbabrief.org.
Our publication
guidelines for author submissions
appear at dcbabrief.org/submissions.html. Practicing attorneys
whose articles are selected for publication in the DCBA Brief are qualified to receive CLE credit under the
applicable Illinois rules.

Student Articles
The DCBA Brief has a long standing commitment to providing a
forum for law students in the Chicago metropolitan area. If you are
a law student who attends one of
these schools or otherwise has an
interest in the practice of law in
DuPage County, you can join the
DCBA for no charge and are then
eligible to contribute articles to
be considered for publication. If
you have interest in submitting a
student article, please contact our
Student Articles Editor, Mark Carroll at markcarroll@dcbabrief.org.

Sidebars
The life blood of the DCBA is its
committees, many of which are
made up of practitioners with an
interest in particular areas of legal
study. In addition to the many CLE
seminars they host, these committees put together case law updates
that then appear in this section
of the magazine as “Sidebars.” If
you know of any recent decisions
or changes in the law our readers
should know about, please contact
Sidebars Editor, Melissa Piwowar, at
melissapiwowar@dcbabrief.org
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Illegal Aliens and the Balancing of
Immigration Reform with the
“In Terrorem” Effect
By Glenn Gaffney

I

llegal aliens, euphemistically referred to by the courts as “undocumented
workers” are not precluded from filing claims under state and federal law to
redress injuries and seek remedies allowed to citizens. There is a growing body
of case law addressing their rights under various causes of action seeking remedies such as back pay and front pay. Courts have struggled with competing
principles which at times have led to paradoxical results. This article explores
some of the “undocumented worker” issues raised in state and federal courts,
as well as the “in terrorem” effect of a defendant’s inquiry into an illegal alien’s
status.

Supreme Court Decision in Hoffman Plastic v.
NLRB Bars Back-Pay Awards. An alien permitted by the
government of the United States to remain in this country
is entitled to the protection of the laws in regard to his
rights of person and property.1 This includes the benefits
of the Fourteenth Amendment, such as the right to earn
a living by following the ordinary occupations of life.2
Although Congress could provide that an alien making an
illegal entry into this country could be denied the right to
bring lawsuits, it has not so acted. The courts have found
that it is not for them to add to statutory penalties and to
further deprive an alien of his right to recover damages for
an injury afflicted by another.3
However, in 2002, the United States Supreme Court
held that a National Labor Relations Board’s award of
back pay to illegal aliens would “unduly trench upon explicit statutory prohibitions critical to federal immigration policy as expressed in the Immigration Reform and
Control Act of 1986 (IRCA).4 A back pay award would
1
2
3
4

28

Fong Yue Ting v. United States, 149 U.S. 698, 724, 13 S.Ct. 1016 (1893).
Terrace v. Thompson, 263 U.S. 197, 215, 44 S.Ct. 15 (1923).
Martinez v. Fox Valley Bus Lines, 17 F.Supp. 576, 577 (D.C.Ill. 1936).

8 U.S.C. § 1324(a).
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“encourage the successful evasion of apprehension by immigration authorities, condone prior violations of the
immigration laws, and encourage future violations.”5 By
disallowing back pay to illegal aliens, the Supreme Court’s
majority held that the policy goals of the IRCA outweigh
those of the NLRB, thus barring undocumented workers
from receiving back pay awards. In Hoffman, the Supreme
Court cited the IRCA and reasoned that “If an employer
unknowingly hires an unauthorized alien, or if the alien
becomes unauthorized while employed, the employer is
compelled to discharge the worker upon discovery of the
worker’s undocumented status, or be subject to civil fines
or criminal prosecution.”6
Previously, the Seventh Circuit, relying upon Sure-Tan,
Inc. v. NLRB,7 concluded that an undocumented alien was
not “legally harmed” by termination since the alien had
no rights to be present in this country at all, and thus was
not harmed by the “deprivation of employment to which
5 Hoffman Plastics Compounds, Inc. v. NLRB, 535 U.S. 137, 151, 122 S.Ct.
1275 (2002).
6 8 U.S.C.A. § 1324(a); Hoffman, 535 U.S. at 148.
7 Patel v. Quality Inn South, 846 F.2d 700, 706 (11th Cir. 1988), cert. denied,
489 U.S. 1011 (1989).

the alien had no legal entitlement.”8 In so doing, the tion status of other parties, when not relevant, would presSeventh Circuit distinguished Patel v. Quality Inn South,9 ent a “danger of intimidation [that] would inhibit plainwhich allowed undocumented aliens to maintain an ac- tiffs in pursuing their rights.”15 However, when plaintiff’s
tion for unpaid wages and damages and under the Fair immigration status is relevant to prove a material aspect
Labor Standards Act (FLSA) for work “they had already of a defense, discovery will be permitted.16 Despite allegaperformed.”10
tions that illegal aliens are in pari delicto, allowing defenThe In Terrorem Effect of a Plaintiff’s Immigration dant’s inquiry into immigration status has the potential to
Status. While documented workers face the possibility invite abuse by employers and to undermine the goals of
of a retaliatory discharge for asserting their labor and civil federal labor statutes.17
Hoffman Plastics Held Not
rights under federal laws, undocumented workers confront a harsher
Applicable to FLSA Claims. The
definition of “employee” under the
reality that in addition to employGlenn Gaffney
Fair Labor Standards Act (FLSA)
ment discharge, their employer
of Gaffney &
includes “any individual employed
may likely report them to INS and
Gaffney PC in
by an employer” which has been
they will be subject to deportation
Glendale Heights
proceedings or criminal prosecuheld to include undocumented
is a DCBA Past
workers.18 In Villareal v. El Chile,
tion.11 As a result, undocumented
President repreworkers are reluctant to report
Inc.,19 Northern District of Illinois
senting
employJudge Brown, in a claim for unpaid
abusive or discriminatory employees and small to
wages under the FLSA, reviewed
ment practices.12 Thus, allowing
mid-sized suburban employers in ememployers as defendants to inquire
the Supreme Court decisions in
ployment disputes at the agencies as
into a worker’s immigration status
Hoffman and Sure-Tan, as well as
well as in state and federal court. He
implicitly raises a threat of deporthe Seventh Circuit decision in
Delrey Tortilleria, finding that the
tation and criminal prosecution
is presently a member and the secre“back pay” at issue in those cases
every time a worker, documented
tary of the ISBA Federal Civil Practice
or undocumented, reports illegal
were for the period after the emSection Council and a member of the
ployee was terminated. However,
practices or files a federal action.13
ISBA Judicial Polling Committee.
Even legal residents or citizens
Villareal’s claim was “for work actually performed” and thus distincould likely be intimidated by the
prospect of having their immigration history examined in guishable from the “back pay” at issue in the NLRB cona public proceeding, which would chill the empowerment text.20 The Court found that application of the FLSA to
of individuals to act as private attorneys general in enforc- both undocumented and documented workers alike suping federal labor and civil rights laws.14
ports the policies of the IRCA by reducing the incentive
Balancing the In Terrorem Effect With Relevance. to hire undocumented aliens willing to work for less, and
Courts have often balanced the in terrorem effect of inquir- thus discourages illegal immigration.21
ing into a party’s immigration status when it is not directly
The court further found that allowing immigration starelevant to any element of a material claim. Courts have tus to be discoverable would have an in terrorem effect likenoted that allowing parties to inquire about the immigra8 Delrey Tortilleria, Inc. v. NLRB, 976 F.2d 1115, 1119 (7th Cir. 1992).
9 Patel v. Quality Inn South, 846 F.2d 700, 706 (11th Cir. 1988), cert.

denied, 489 U.S. 1011 (1989)

15 Liu v. Donna Karan International, Inc., 207 F.Supp.2d 191, 193

(S.D.N.Y. 2002).

16 Topo v. Dhir, 210 F.R.D. 76, 78 (S.D.N.Y. 2002); David v. Signal

10 Delrey Tortilleria, Inc., 976 F.2d at 1122, F.N. 7.
11 Rivera v. Nipco, Inc., 364 F.3d 1057, 1065 (9th Cir. 2004); Sure-Tan,

Inc. v. NLRB, 467 U.S. 883, 886-87, 104 S.Ct. 2803 (1984) (employer
reported five undocumented workers after they voted in favor
of union representation); Fuentes v. INS, 765 F.2d 886, 887 (9th
Cir. 1985) (employer reported undocumented workers after
employing them for three years for less than minimum wage
when they filed suit to recover wages owed).
12 See United States v. Drignoni-Ponce, 422 U.S. 873, 879, 95 S.Ct.
2574 (1975) (illegal aliens are vulnerable to exploitation
because they cannot complain of substandard working
conditions without risking deportation).
13 Rivera, 364 F.3d at 1065.
14 Rivera, 364 F.3d at 1065.

17
18
19
20

21

International, LLC, 257 F.R.D. 114, 124 (E.D.La. 2009). (Court finds
that defendant’s opportunity to test the credibility of plaintiffs
does not outweigh the public interest in allowing employees
to enforce their rights and inquiry into immigration status
implicitly raises threats of negative consequences when a
worker reports illegal practices).
David, 257 F.R.D. at 125.
Patel v. Quality Inn South, 846 F.2d 700, 704 (11th Cir. 1988), cert.
denied, 489 U.S. 1011 (1989).
Villareal v. El Chile, Inc., 266 F.R.D. 207 (N.D.Ill. 2010).
Villareal, 266 F.R.D. at 214. (Such a claim does not assume the
continued availability of the worker or trigger a new IRCA
violation).
See Patel, 846 F.2d at 704-05; Flores v. Amigon, 233 F.Supp.2d
462, 464 (E.D.N.Y. 2002).
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ly to deter FLSA claims.22 The court thus concluded that,
“[i]f forced to disclose their immigration status, most undocumented aliens would withdraw their claims or refrain
from bringing an action... in the first instance. This would
effectively eliminate FLSA as a means for protecting undocumented workers from exploitation and retaliation.”23
Applicability of Hoffman to Title VII Cases. Noncitizens are entitled to protections under Title VII.24 In
passing Title VII, Congress intended to empower individuals to act as private attorneys general in enforcing the Act’s
provisions.25 A judicial determination that undocumented
workers are not entitled to pursue civil rights claims on their
own behalf would likely chill these important provisions
and provide employers with an incentive to hire undocumented workers
who would have
no such ability
to enforce these
rights.26
Although
not
yet
addressed by the
Seventh Circuit,
other
circuits
have held that
Hoffman does not apply to Title VII cases.27 In Delrey
Tortilleria, Inc., the Seventh Circuit stated in a footnote
that like Patel’s FLSA action, Rios under Title VII “is also
distinguishable.”28 At least one federal court in Illinois29
has stated that the remedial goals of Title VII presumes
that back pay is appropriate in a Title VII case and may
only be denied for reasons which “if applied generally,
would not frustrate the central statutory purposes of eradicating discrimination... and making persons whole” and
thus the Court did not find Hoffman to be dispositive on
the back pay issue.30
In EEOC v. Bice of Chicago,31 the EEOC obtained a

protective order barring all discovery relating to charging
party’s immigration status, but there the plaintiffs “were
not seeking front pay, back pay, lost wages or benefits.”
The District Court cited Rivera v. Nibco, Inc.,32 for the
proposition that the chilling effect on employee’s ability to
challenge workplace discrimination warranted a protective
order precluding discovery into their immigration status,
even though defendants argued that the charging parties’
credibility was at issue and that they should be able to discover falsification of their identity along with their immigration status. The District Court disagreed, finding that
the defendants could inquire only about aliases or false
names but not their immigration status.33
Workers’ Compensation Laws and Illegal Aliens.
There is a split
of state authority as to whether
an illegal alien
is an employee
for
workers’
compensation
benefits.34 The
United
States
Supreme Court
denied certiorari
in Continental Pet Technologies, Inc. v. Palacias.35 where the
Georgia Appeals Court held that the Federal Immigration
Reform and Control Act of 1986 (IRCA), did not preempt
Georgia’s workers’ compensation law.
However, the Illinois First District Appellate Court has
held that all aliens in the service of another pursuant to a
contract for hire, regardless of their immigration status are
defined as “employees” within the meaning of the Illinois
Workers’ Compensation Act.36 In Illinois, the act specifically includes “aliens.”37 Although the act does not provide a definition of “aliens,” in Economy Packing Company
v. Illinois Workers’ Compensation Commission,38 the First
District Appellate Court found that it includes not only
foreign-born citizens that can legally work in the United
States, but also those that cannot.39 In Economy Packing,
the claimant violated the Federal Immigration Act by
using false documents to obtain employment which the

Although Congress could provide that
an alien making an illegal entry into this
country could be denied the right to
bring lawsuits, it has not so acted.

22 Villareal, 266 F.R.D. at 214.
23 Flores, 233 F.Supp.2d at 465 N.2. See also INS v. Lopez-Mendoza,

24
25
26
27

28
29
30
31

30

468 U.S. 1032, 1047 N.4 (distinguishing between “retroactive”
and “prospective” remedies in labor cases involving
undocumented workers).
Espinoza v. Farah Mfg. Co., 414 U.S.86, 94 S.Ct.334 (1973).
N.Y. Gaslight Club, Inc. v. Carey, 447 U.S. 54, 63, 100 S.Ct. 2024
(1980).
Equal Employment Opportunity Commission v. The Restaurant
Company, 490 F.Supp.2d 1039, 1047 (D.Minn. 2007).
See Rivera v. Nibco, Inc., 364 F.3d 1057, 1067 (9th Cir. 2004); Rios v.
Enterprise Ass’n. Steamfitters Local 638, 860 F.2d 1168, 1173 (2nd
Cir. 1988).
Delrey Tortilleria, Inc., 976 F.2d at 1121, F.N. 7.
Delarosa v. Northern Harvest Furniture, 210 F.R.D. 237, 238 (C.D.Ill.
2002).
Delarosa, 210 F.R.D. at 239.
EEOC v. Bice of Chicago, 229 F.R.D. 581 (N.D.Ill.2005)
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32 Rivera v. Nibco, Inc., 364 F.3d 1057, 1065 (9th Cir. 1004).
33 Bice of Chicago, 229 F.R.D. at 583.
34 Application of Workers’ Compensation Laws to Illegal Aliens, 121

ALR 5th 523 (2004).

35 Continental Pet Technologies, Inc. v. Palacias, 269 G.A.App. 561,

604 S.E.2d 627 (2004), cert. denied, 126 S.Ct. 362 (U.S. 2005)

36 Economy Packing Company v. Illinois Workers’ Compensation

Commission, 387 Ill.App.3d 283, 901 N.E.2d 915 (1st Dist. 2009).

37 820 ILCS 305/1(b)(2).
38 Economy Packing Company v. Illinois Workers’ Compensation

Commission, 387 Ill.App.3d 283, 901 N.E.2d 915 (1st Dist. 2009).

39 Economy Packing, 387 Ill.App.3d at 289.

employer asserted should preclude the alien from receiving Permanent Total Disability Benefits (PTD) under the
IRCA and the doctrine of federal “field” preemption. The
First District Appellate Court rejected that argument as
well as application of Hoffman Plastic, finding that the
award of PTD Benefits to the claimant was separate and
distinct from any “continuing violation of the IRCA” and
therefore not in conflict with federal immigration policies.40 The court further cited authority for the proposition that excluding undocumented aliens from receiving
workers’ compensation benefits would contravene the purpose of the IRCA by providing employers with a financial incentive to hire undocumented workers.41 The court
further noted that an illegal alien’s eligibility for workers’
compensation benefits in the event of a work-related accident cannot realistically be described as an “additional
incentive for undocumented aliens to unlawfully enter the
United States for work.”42
Tort Claims for Lost Wages. There is a well established
body of law providing illegal aliens with access to the
courts and eligibility to bring suit to redress civil wrongs
such as for negligent and other tort injuries.43 However,
there is also authority for the proposition that Hoffman
Plastics precludes an illegal alien’s ability to recover lost
United States wages under state laws, especially when the
alien laborer unlawfully subverted IRCA’s enforcement
mechanism by tendering fraudulent identification to obtain employment.44 Other courts have allowed juries to
consider the issue and award future lost wages against a
negligent defendant if the jury finds that the alien would
have continued to reside in the United States after the
accident and obtain work.45 Even though every remedy
provided an undocumented worker, provides a marginal
incentive for such workers to illegally come here, it is also
true that employers have a similar economic incentive to
hire them and “given this tension, the courts must attempt
to sensibly balance competing considerations.”46
In 2005, the Supreme Court of New Hampshire explored the body of case law and held that an illegal alien
is entitled to bring such an action for his injuries but that

“allowing an illegal alien to recover lost United States earnings, creates a paradoxical situation in which an illegal alien
can lawfully become entitled to the value of United States
wages only if he becomes physically unable to work.”47
The court concluded that although an illegal alien’s status
is irrelevant to the issue of liability, it is relevant to the
issue of lost earnings and although the evidence is prejudicial, such information “is both discoverable and admissible should an illegal alien wish to pursue a claim for lost
earning capacity measured at United States wage levels.”48
Other courts have also found that a tort law remedy of
back pay and lost wages is distinguishable from allowing
workers’ compensation benefits which is a statutory form
of insurance and pursuant to Hoffman Plastics should not
be allowed as contrary to both the letter and spirit of the
IRCA, which would otherwise be undermined.49
The Credibility Argument. Defendants in many cases
have argued that undocumented workers use false names
perpetrating a fraud upon their employers, which should
be deemed admissible at trial for purposes of attacking
their credibility as these employees “willingly continue to
perpetrate criminal fraud.”50 Courts have held that even assuming a plaintiff lied to their employers to secure a job, it
is not dispositive of their credibility such that it outweighs
the harm of the in terrorem effect.51 Recently, a similar
credibility argument raised by a defendant employer in a
wage case met the same result in Solis v. Saraphino’s, Inc.52
The After-Acquired Evidence Doctrine. The “afteracquired evidence” doctrine limits an employee’s ability to
receive remedies for a wrongful discharge if the employer
later “discovers” evidence of wrongdoing that would have
led to the employee’s termination had the employer known
of the misconduct.53 Defendants argue that they would
eventually have discovered an undocumented worker’s illegal status and then terminated the discovered illegal alien
which negates an award of back pay or front pay. However,
courts have held that regrettably, many employers turn “a
blind eye to immigration status during the hiring process
so as to assemble a workforce that is both cheap to employ

40 Economy Packing, 387 Ill.App.3d at 291.
41 See Dowling v. Slotnik, 244 Conn. 781, 796, 712 A.2d 396, 404

48 Rosa v. Partners in Progress, Inc., 152 N.H. 6, 15, 868 A.2d 994,

42
43

50 See Hernandez v. Citywide Insulation of Madison, Inc., 2006 WL

44
45
46

(1998); Rajeh v. Steel City Corp., 157 Ohio App.3d 722, 731, 813
N.E.2d 697, 703 (2004).
Economy Packing, 387 Ill.App.3d at 291-92.
Davila v. Grimes, 2010 WL 1737121 (S.D.Ohio, April 29, 2010);
Mendoza v. Monmouth Recycling Corp., 288 N.J.Super. 240, 672
A.2d 221, 225 (1996); Martinez v. Fox Valley Bus Lines, 17 F.Supp.
576, 577 (N.D.Ill. 1936).
See Veliz v. Rental Service Corp. USA, Inc., 313 F.Supp.2d 1317,
1335-36 (M.D.Fla. 2003).
See Madeira v. Affordable Housing Foundation, Inc., 315 F.Supp.2d
504, 507 (S.D.N.Y. 2004).
Singh v. Jutla, 214 F.Supp.2d 1056, 1062 (N.D.Cal. 2002).

47 Rosa v. Partners in Progress, Inc., 152 N.H. 6, 13, 868 A.2d 994,

1000 (2005).
1002 (2005).

49 Veliz v. Rental Service Corporation, 313 F.Supp.2d 1317, 1337 (M.D.

Fla. 2003).

3474182 at *1 (E.D.Wis. Nov. 30, 2006).

51 Hernandez, at *1; Ponce v. Tims Time, Inc., 2006 WL 941963

at *2 (N.D.Ill. March 16, 2006). (Magistrate Keys’s finding that
the danger of unfair prejudice – not just prejudice, but unfair
prejudice – is indeed high).
52 Solis v. Saraphino’s, Inc., 2010 WL 4941953 at * 2 (E.D.Wis. Nov.
30, 2010).
53 McKennon v. Nashville Banner Publishing Co., 513 U.S. 352, 36063, 115 S.Ct. 879 (1995).
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and minimizes the risk of being reported for violations of
statutory rights. Thus, employers have a perverse incentive
to ignore immigration laws at the time of hiring but insist
upon their enforcement once the employees complain.”54
The employer must prove that it would have actually fired
the employees had it known they were undocumented.
Without that foundation, discovery of the employees’ immigration status is irrelevant. The outcome may be different if the employer is truly vigilant and the alien clearly
deceptive.
Unclean Hands. It may not be just the undocumented
worker’s “status” which may be relevant to a given claim,
but rather the litigant’s participation in a fraudulent or unlawful act. Illinois does not enforce agreements that violate
federal or state law and will leave the parties where it finds
them. For example, a court will refuse to enforce a contract

54 Rivera v. Nibco, Inc., 364 F.3d 1057, 1072 (9th Cir. 2004); EEOC

v. First Wireless Group, Inc., 225 F.R.D. 404, 407 (E.D.N.Y. 2004)
(Protective order against defendant’s discovery of charging
party’s immigration status proper because of a potential in
terrorem effect without evidence establishing that defendant
inquired into charging party’s immigration status at the time
of hiring).

that violates a statutory ban on fee sharing.55 Similarly, divorce courts refuse to enforce an agreement which has the
purpose and effect of evading a child’s right to support.56
Agreements to evade the payment of federal taxes are unenforceable and courts decline to enforce them.57 Thus, in
Patel v. Boghra,58 plaintiff, a citizen of India, sued on an
illegal agreement entered into with his employer designed
to evade immigration statutes. The District Court refused
to enforce the agreement and that decision was affirmed by
the Seventh Circuit. The agreement misrepresented Patel’s
salary which would have rendered Patel removable from
the United States and exposed all participants to criminal
penalties.59 The Seventh Circuit pointed out that aliens
who lack legal entitlement to work in the United States
are not without remedies if employers fail to keep their
promises but also found that Patel could not enforce an
agreement including falsifying information to immigration officials.
Conclusion. In Hoffman Plastics, the United States
Supreme Court made a clear pronouncement that awarding back pay to an illegal alien unduly trenches upon federal immigration policy. Yet, because of competing principles, the reach of that decision has not prevented undocumented workers from obtaining benefits under other
bodies of both federal and state law, including claims under FLSA, Title VII and state tort and workers’ compensation acts. In fact, providing the same remedies and benefits
to both undocumented workers as citizens has been held
to actually support immigration reform by reducing employer incentive to hire undocumented workers willing to
work for less and give up civil rights afforded citizens. Also
in the balance are the competing purposes of federal-state
laws underlying the passages of Title VII, FLSA and state
workers’ compensation acts. In Illinois, at least one appellate court has allowed a claim under the Illinois Workers’
Compensation Act for permanent disability pay which assumes the illegal alien’s ability to work for future United
States wages. One implicit assumption that can be gleaned
from the case law is that the American employer is at least
partially complicit. However, such a presumption is inapplicable to other claims such as the negligent act of a nonemployer. The courts need to clearly address the principles
upon which these decisions are made so that the laudable
goals in one case are not expanded to another where they
do not belong. □
55 Vine Street Clinic v. Health Link, Inc., 222 Ill.2d 276, 292-93, 856

N.E.2d 422 (2006).

56 In Re: Marriage of Best, 387 Ill.App.3d 948, 901 N.E.2d 967, 970-

72 (2009).

57 Nutri-Pro v. Phelps, 172 Ill.App.3d 505, 526 N.E.2d 891 (1988).
58 Patel v. Boghra, 369 Fed.Appx., 722 (7th Cir. 2010)
59 Patel, 369 Fed.Appx. 722 at *2.
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The Inconvenient Truth About
Convenience Accounts
By jaMES L. RYan

T

he creation of joint accounts, particularly joint tenancy accounts, has
long been used as an estate planning tool to allow individuals to make
gifts in a way that avoids the probate court. In contrast, a convenience
account is an apparent joint account which the creator established to enable
another tenant to draw from the account at the
direction and for the benefit of the account’s creator.1
When the creator of a convenience account dies, the
balance in the account becomes part of the probate
estate. Distinguishing between the two accounts can
be problematic because, at most banks, a joint tenancy
account created for estate planning purposes will have
no features to distinguish it from a convenience account.
Generally, the applicant for an account with two
signatures will simply mark the “joint account” box as
opposed to the “individual account” box without regard
to the donative intent of the applicant. A convenience
account designation is rarely offered by a financial
institution as a choice. In fact, prior to January 1, 2010,
there was no statutory framework in Illinois to even allow
financial institutions to create “convenience accounts.”
A “convenience account” was purely a common law
designation used to describe an apparent joint account
that was actually the asset of a single individual.
Following the January 1, 2010, enactment of the Illinois
Banking Convenience Account for Depositors Act2,
Johnson v. LaGrange State Bank, 73 Ill.2d 342, 369, 383 N.E.2d
185 (1978).
2 205 ILCS 720/1 et seq.
1
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financial institutions now have the authority to establish
convenience accounts. Many banks, however, have not
yet created a designation for convenience accounts to offer
to their customers.
The lack of clarity on whether a joint account is a
convenience account creates special problems when the
joint tenant who did not originally own the cash uses the
account for his or her personal purposes. In order to show
how these special problems play themselves out, take the
common scenario where an elderly, but unquestionably
competent woman adds her eldest daughter to her checking
account. In this scenario, the bank provided the elderly
woman with two choices on her application: “Individual
account” or “Joint account.” The elderly woman changed
her account from an individual to a joint account with
her daughter. No other written explanation was provided
at the time the account was opened. For several years, the
daughter wrote checks out of this “joint account” to help
her mother pay expenses but also used the account to pay
her own expenses. The daughter continued her mother’s
practice of depositing her mother’s social security check
and pension check into the checking account each month.
As mom got older and lost her competency, other relatives
(some of whom held powers of attorney for mom), began

to question the eldest daughter’s use of the funds in the of documentation and a principal incompetent to testify.
account and demanded that the daughter return the funds Unless, the eldest daughter can point to a gift tax return,
the daughter used for her benefit. The daughter insisted it may be impossible for her to overcome the presumption
that her mother gifted the account to her, and noted that of fraud.
both of them had been using the account as joint tenants
As a result of the difficulties in offering evidence of the
for many years without anyone complaining (including creator’s intentions at trial, the determination of which
mom).
presumption applies likely would determine who prevails
Conflicting Presumptions: Donative Intent v. Fraud in a challenge. Thus, in deciding whether to bring suit,
in Self Dealing. This scenario gives rise to the application one should be careful to consider that Illinois courts do
of two conflicting presumptions:
not uniformly apply these two
the presumption of donative
competing presumptions, and
intent in joint accounts and the
the outcome of the challenge
James L. Ryan
presumption of fraud in selfmay very well depend upon the
is an associate
dealing fiduciaries. On one hand,
judicial district in which the case is
at the law firm
Illinois law creates a presumption
presented.
of Roberts &
of donative intent in creating
Decisions in the Fifth and
Caruso. He con3
joint accounts. To overcome the
Fourth Districts. The Fifth District
centrates in comhas the clearest set of rules. If the
presumption, those challenging
mercial litigation,
account was created before the
a withdrawal must show by clear
probate and confiduciary relationship was created,
and convincing evidence that the
struction law. He is a member of the
the presumption of donative
creator of the account did not
DuPage County Bar Association’s Estate
intent applies.8 If, however, the
intend to create a gift at the time
Planning and Probate Law Committee
the creator added the other person
account was created after the
and the Elder Law Committee.
4
to the account. Such a burden
fiduciary relationship was created,
the presumption of fraud applies.9
may not be so easy to overcome
when the creator did nothing to document her intentions In our scenario, mom was unquestionably competent
at the time she created the account and lacks the present when she created the account. There was no fiduciary
competency to testify as to her prior intentions. Therefore, relationship between mom and her eldest daughter at the
if this presumption applies, those challenging a withdrawal time the account was created. Therefore, the presumption
likely lose.
of donative intent applies, and the challenging relatives
On the other hand, there is a presumption of fraud when would have the burden of proving that the account was a
a fiduciary self-deals.5 To overcome this presumption, the convenience account as opposed to a joint tenancy account
fiduciary has burden to show by clear and convincing in order to prevail. On the other hand, if mom lived in
evidence that the transaction was made in good faith and a nursing home, relied on the daughter to manage her
did not breach the trust imposed by the principal.6 In affairs, and executed powers of attorney prior to creating
the above scenario, the eldest daughter may be deemed a the account, then the presumption of fraud would apply,
fiduciary of her mother who thus has the burden of proving and the burden would be on the daughter to justify her use
that her mother authorized her to make withdrawals. Thus, of the account.
The Fourth District has rules similar to the Fifth
the burden would be on the daughter to show her mother
intended to create a gift at the time she added her daughter District based on when the account was created. Like the
to the account.7 The daughter would likely encounter the Fifth District, the Fourth District applies a presumption
same difficulty in proof as the rest of her family—the lack of fraud when the account was created after the fiduciary
relationship.10 The Fourth District seems to also apply a
presumption of donative intent if both the creation of the
3 Murgic v. Granite City Trust & Savings Bank, 31 Ill.2d 587, 202
N.E.2d 470 (1964).
account and the withdrawals from the account were made
Vitacco v. Eckberg, 271 Ill.App.3d 408, 648 N.E.2d 1010 (3d Dist.
1995).
5 Pottinger v. Pottinger, 238 Ill.App.3d 908, 917, 605 N.E.2d 1130
(2nd Dist. 1992).
6 Pottinger v. Pottinger, 238 Ill.App.3d 908, 917, 605 N.E.2d 1130
(2nd Dist. 1992).
7 In re the Estate of Teall, 329 Ill.App.3d 83, 768 N.E.2d 124 (1st
Dist. 2002).
4

In re the Estate of Foster, 104 Ill.App.2d 447, 244 N.E.2d 620 (5th
Dist. 1969).
9 In re the Estate of Miller, 334 Ill.App.3d 694, 778 N.E.2d 262 (5th
Dist. 2002).
10 In re the Estate of DeJarnette, 286 Ill.App.3d 1082, 677 N.E.2d
1024 (4th Dist. 1997).
8
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prior to existence of the fiduciary relationship.11 However,
unlike the Fifth District, the presumptions may cancel each
other out in the Fourth District.12 If the account was created
before the fiduciary relationship existed and if deposits
into the account were similar before and after the existence
of the fiduciary relationship, then the presumptions cancel
each other, leaving the trial court free to make its own
determination based upon the credibility of the witnesses
and the facts of the case without the constraints of either
presumption.13 In our scenario, there is a pattern of similar
deposits before and after the creation of the fiduciary
relationship (the social security and pension checks). Thus,
the trial court
would make its
determination
based
upon
the facts of the
case and the
credibility of the
witnesses alone.
No presumption
would apply.
Decisions in
the First and
Third Districts.
The First District
and the Third District seem to ignore the timing of when
the account was created in their analysis. Both districts
apply the presumption of donative intent unless there
has been an abuse of the fiduciary relationship.14 Thus, in
the both the First and Third Districts, those challenging a
withdrawal from a joint account have a choice: either prove
a convenience account by clear and convincing evidence or
show an abuse of a fiduciary relationship.
Neither district defines what exactly constitutes an
“abuse” of a fiduciary relationship and what distinguishes
an “abuse” of a fiduciary relationship from a simple
“breach” of a fiduciary duty. However, there is a plethora
of case law setting forth factual circumstances from
which the appellate court found an abuse of the fiduciary
relationship. For example, an abuse of the fiduciary
relationship can occur in cases in which the fiduciary

unjustly enriches himself to detriment of the principal
and leaves the principal unable to support herself.15 In our
scenario, if the daughter’s withdrawals rendered her mother
unable to pay for expenses, then it is far more likely that
an “abuse” occurred than if the withdrawals were small in
comparison to the amount of money in the account minus
the projected expenses. The First District has also found an
abuse of the fiduciary relationship where the fiduciary does
not account to the principal or make full disclosures of
his or her activities.16 Thus, if the eldest daughter changed
the mailing address on her mother’s account and refused
to discuss the account statements with her mother (or the
other members of
her family with
valid
powers
of
attorney),
then it could
be
reasonably
inferred
that
she
intended
to conceal her
withdrawals and
“abused”
her
fiduciary duties.
In the First
and
Third
Districts, the overwhelming majority of decisions appear
to run in favor of a presumption of donative intent. In
fact until 1955, no attack on a joint tenancy account was
successful in either the First District or Third District.17
The rationale was simple: the instrument creating the
joint account spoke the whole truth.18 Thus, these Courts
often applied the parole evidence rule and barred the
application of other evidence showing that the joint
account may have been intended for other purposes such
as convenience.19 Following 1955, both districts began
recognizing convenience accounts although they appear
reluctant to rebut the presumption of donative intent. In
Vitacco v. Eckberg, the Third District suggested that only

11 In re the Estate of DeJarnette, 286 Ill.App.3d 1082, 677 N.E.2d

17

The lack of clarity on whether a joint
account is a convenience account creates
special problems when the joint tenant
who did not originally own the cash
uses the account for his or her personal
purposes.

1024 (4th Dist. 1997).

12 In re the Estate of Harms, 236 Ill.App.3d 630, 603 N.E.2d 37 (4th

Dist. 1992).

13 In re the Estate of Rybolt, 258 Ill.App.3d 886, 631 N.E.2d 792 (4th

Dist. 1994).

14 In re the Estate of Teall, 329 Ill.App.3d 83m 768 N.E.2d 124 (1st

Dist. 2002); In re the Estate of Copp, 132 Ill.App.2d 974, 271 N.E.2d
1 (3d Dist. 1972).
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15 People ex. Rel Hartigan v. Candy Club, 149 Ill.App.3d 498, 501

N.E.2d 188 (1st Dist. 1986).

16 Kurz v. Solomon, 275 Ill.App.3d 643, 656 N.E.2d 184 (1st Dist.

1995).
Hon. Jeffrey Matlak, Presentation, Citations to Discover/
Recover Assets, Illinois Inst. of Continuing Legal Education,
(Oct. 19, 2010) (materials available at: http://www.iicle.com/
download/C1885-02-M.pdf).
18 Hon. Jeffrey Matlak, Presentation, Citations to Discover/
Recover Assets, Illinois Inst. of Continuing Legal Education,
(Oct. 19, 2010) (materials available at: http://www.iicle.com/
download/C1885-02-M.pdf).
19 In re the Estate of Schnieder, 6 Ill.2d 180, 127 N.E.2d 445 (1955).

a definitive creation of a convenience account will rebut
the presumption of donative intent.20 Likewise, the First
District, in Estate of Mocny, required evidence that an
account be created solely for convenience in order to rebut
the presumption of donative intent.21
Second District Decisions. The Second District has yet
to provide any clear direction on what presumptions apply
and when they apply. In In re the Estate of Trampenau,
the Second District noted the conflicting presumptions
of donative intent and fiduciary self dealing, but found
that the competing presumptions only give rise when
the principal is involved in creating the account.22 In
Trampenau, the Court found that only the presumption of
fraud applied to a scenario where a fiduciary took it upon
himself to convert a principal’s investment account into
a joint tenancy account without obtaining the signature
of the principal.23 Since the principal was not involved in
creating the account, the Trampenau Court did not find
any reason to apply the presumption of donative intent.
The Trampenau Court applied only the presumption
of fraud. The alleged donor must have been involved in
creating the account in order to trigger the possibility that
the presumption of donative intent controls.
In In re the Estate of Blom and In re the Estate of Shea, the
Second District applied only the presumption of donative
intent but found the presumption of donative intent
was overcome by showing that an account was created
for convenience. However, in Blom and Shea, the parties
did not challenge withdrawals made by the fiduciary so
presumption of fraud was not triggered. Instead, the parties
were fighting over who owned the account upon the death
of the creator. In Blom, the Second District found that
the executor had the burden of proving the account was
created only as a convenience.24 In Blom, the executor was
able to offer testimony of the decedent’s other fiduciaries
about the account in question and found the executor had
carried its burden of proving the account was created as
a convenience account by offering testimony from these
fiduciaries. Blom was an unusual circumstance in that there
were multiple disinterested witnesses able to testify about
an account’s creation. The far more likely scenario is that
20 Vitacco v. Eckberg, 271 Ill.App.3d 408, 412, 648 N.E.2d 1010 (3d

Dist. 1995).

21 Estate of Mocny, 257 Ill.App.3d 291, 630 N.E.2d 87 (1st Dist.

1993).

22 In re the Estate of Trampenau, 88 Ill.App.3d 690, 410 N.E.2d 918

(2nd Dist. 1980).

23 In re the Estate of Trampenau, 88 Ill.App.3d 690, 410 N.E.2d 918

(2nd Dist. 1980).

24 In re the Estate of Blom, 234 Ill.App.3d 517, 600 N.E.2d 427 (2nd

SIDEBAR: criminal law
by anne therieau
Hearsay/DNA Testimony. People v. Johnson, __N.E.2d__,
2010 WL 5113922 (1st Dist. 2010). Representative from outside
lab testified at trial but had not participated in the testing of a
swab from the crime scene. Defendant claimed he was denied
his confrontation rights by not being allowed to cross examine
the analysts who prepared the DNA profile from the evidence.
The Court found the testimony was not used to show the truth
of the matter asserted rather the underlying facts and data
explaining the basis of the opinion from the outside lab was
not entitled to protections under the confrontation clause.
TASC Probation/Vacating Conviction. People v. McGregor,
__ N.E.2d__, 2010 WL 4874616 (2nd Dist. 2010). Court affirmed
denial of motion to vacate conviction for aggravated unlawful
use of a weapon after successful completion of TASC probation
finding the lower court properly considered the nature and
circumstances of the offense, noting the offense involved a
robbery of an individual that was committed for the benefit
of a street gang and the defendant’s involvement was to hide
the gun involved in the crime.
Prolonged Seizure. People v. Bruni, __N.E.2d__, 2010 WL
4874616 (2nd Dist. 2010). Denial of petition to rescind the
statutory summary suspension of driving privileges was
upheld. Detainment less than five minutes before being asked
to perform field sobriety tests alone did not show that an officer
unreasonably prolonged the seizure. An otherwise lawful
seizure is not rendered unlawful simply by police conduct
unless that police conduct either unreasonably prolongs the
duration of the detention or otherwise independently triggers
the fourth amendment.
Hearsay/DNA Testimony.People v. Johnson,__N.E.2d__,
2010 WL 5113922 (1st Dist. 2010). Defendant was found
guilty of aggravated criminal sexual assault and not guilty
of aggravated kidnapping. Part of the evidence against the
defendant consisted of DNA found at the crime scene. On
appeal, defendant claimed the admission DNA evidence
violated his sixth amendment confrontation rights. Testing of
the DNA stain was completed by an out of state lab contracting
with the Illinois State Police. The lab completed the testing and
preparation of a DNA profile. A lab representative testified at
trial that she did not participate in the testing of the swab from
the crime scene, but was able to testify as to the results. She
reviewed notes and documentation in the case file and was
able to determine that the proper procedures were followed
with the respect to the testing of the swab. Based on her
independent review, she concluded the results were correct.
The defendant claimed that he was denied his confrontation
rights by not being allowed to cross examine the analysts from
the outside lab who prepared the DNA profile. Ultimately the
court affirmed the decision of the trial court and concluded
that the report from the outside lab was not hearsay. It was not
used to show the truth of the matter asserted but rather the
underlying facts and data explaining the basis of the opinion
from the outside lab thus it was not entitled to protections
under the confrontation clause.

Dist. 1992).
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there are not disinterested witnesses able to testify.
In Shea, the court seemed to reject the holdings in Blom,
Mocny and Vittaco that only evidence that a convenience
account was intended would overcome the presumption
of donative intent in joint tenancy accounts.25 Instead, the
Shea court required clear and convincing evidence that the
original tenant intended any kind of ownership other than
pure joint tenancy in order to overcome the presumption
of donative intent.”26 Under Shea, the presumption of
donative intent for joint accounts is rebutted if a petitioner
can show that creator intended to retain the entire right to
use the funds in the accounts during his or her life, even if
he or she intended them to go to the joint tenant upon his
or her death.27
The Shea court reasoned that if the gift of an account is
to take effect only on the creator’s death, its ownership is
different from traditional joint tenancy which allows the
account holders to immediately share ownership. If the
owner of an account intends to make a present transfer
of a future interest in the account, e.g. the remainder of
the account upon the owner’s death, that is also something
for which an ordinary joint tenancy account agreement
does not provide. Thus, the Shea Court did not limit the
executor to establishing that the account in question was
actually a convenience account in deciding whether the
presumption of donative intent was overcome. However,
the Shea Court did require the executor to show that the
decedent intended that the ownership of the account
remain with the decedent until the time of his death in
order to overcome the presumption of donative intent.
Applying the Second District’s analysis in Trampenau,
Blom, and Shea to our scenario, it seems likely that a
court in the Second District would first focus its inquiry
on whether the mother intended to bestow immediate
ownership rights to the daughter before deciding whether
the daughter could justify the withdrawal as being made in
good faith. However, these decisions do not provide any
insight as to who would hold the burden of proof. Thus,
Second District litigants face the most uncertainty when a
challenge is made to a withdrawal in a joint account.
Avoid Donative Intent Problems By Documenting
Intentions. In the event of a challenge to a withdrawal in
a joint account, the challenger would confront conflicting
25 In re the Estate of Shea, 364 Ill.App.3d 963, 848 N.E.2d 185 (2nd

Dist. 2006).

26 In re the Estate of Shea, 364 Ill.App.3d 963, 968, 848 N.E.2d 185

(2nd Dist. 2006).

27 In re the Estate of Shea, 364 Ill.App.3d 963, 968, 848 N.E.2d 185

(2nd Dist. 2006).
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presumptions, contradictory case law, and a difficult burden
of proof. This is likely especially when one considers that
in most of these challenges, the creator of the account is
either incompetent or dead. Of course, legitimate disputes
over withdrawals can be entirely avoided if the creator of the
account takes the steps to document his intentions when
adding a person to an account. Estate planning attorneys
and elder law attorneys should particularly caution those
who desire to add someone to an account to take steps to
document their intentions, given the uncertainty of how a
court would resolve a dispute.
On one hand, if a person desires to create a true
convenience account, then that person should create an
agreement signed by both the creator of the account and
the convenience tenant. The agreement could, among other
things, designate the account as a convenience account
and could specify the authorized uses of the account by the
convenience tenant. These types of side agreements would
be enforceable and admissible because, as the Second
District noted in Shea, the side agreements would be
evidence that the instrument creating the joint account did
not “speak the whole truth.”28 In the event the convenience
tenant self deals from the convenience account, the creator
of the account (or those acting on his or her behalf ) could
simply bring a breach of contract claim that would not
depend on the application of conflicting presumptions and
a messy set of appellate court precedents.
On the other hand, if a person intends to create a gift
by adding another to an account, then a gifting document
should be created that reflects the specific donative
intention. That document should be kept with the person’s
other estate planning documents, such as the person’s will,
trust, life insurance policies, etc. The gifting document
should specify when the donee’s interest in the account
vests and when, and to what extent, the donee has the
right to withdraw funds from the account for the donee’s
benefit. Such documentation would go a long way to settle
controversies arising over the use of joint accounts.29 □

28 In re the Estate of Shea, 364 Ill.App.3d 963, 970, 848 N.E.2d 185

(2nd Dist. 2006).

29 If a convenience account is intended, it is now easy enough to

establish one. See also 205 ILCS 720/10 (“ A banking organization
may permit a depositor to open a convenience account for
the purposes of permitting a convenience depositor to make
deposits into that account. The convenience account shall be in
the name of a depositor and the convenience depositor and be
permitted to pay or deliver funds to either for the convenience
of the depositor.”).

Tilting at Windmills? Examining
the Tension between the Promotion
of Green Energy Initiatives and the
Laws Regulating Them
By James S. Cerami

I

n December 2010, a Chicago-based renewable energy company entered into
three 20-year contracts to sell wind and solar power from Illinois facilities
to the utility companies.1 Despite this and similar news, siting electricity
generation facilities is often a complex and time-consuming process.
Energy generation projects are typically substantial
undertakings with comparable political, economic, social,
and environmental impacts.
Developers encounter
numerous impediments throughout the siting process,
including procuring financing, conducting site-impact
studies, and obtaining permits. An attorney representing
a project developer must be familiar with multiple areas
of practice including real estate law, tax law, zoning and
land use, energy law, construction law, environmental
law, and public relations. Additionally, and depending on
the project type and location, construction may require
authorization from all three levels of government: federal,
state, and local.
1
Residents living near a proposed project site sometimes
provide strong opposition to locating electricity generation
facilities in their communities. Real or perceived environmental, health, and safety consequences from the facility’s
operation result in what are known as “LULUs” (Locally
Unwanted Land Uses) and a “NIMBY” (Not In My Back
Yard) attitude.
Although the division between proponents and op1 Associated Press, ICC approves 3 renewable energy contract
proposals, Dec. 17, 2010
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ponents of electricity generation facilities was historically
clear (e.g., coal-fired power plants and nuclear reactors),
it has become less distinct as environmental groups have
taken sides on issues that have more complicated environmental attributes. Drivers of this distinction are the rise in
social, economic, and environmental consciousness regarding: (1) the human-caused impacts of greenhouse gases on
global climate change, and (2) the need for independent,
renewable sources of energy and a reduction in U.S. dependence on foreign oil.
One example of an issue that divides environmentalists
is electricity generated from nuclear power. Nuclear reactors produce electricity without the release of hazardous air
pollutants or greenhouse gasses. However, the treatment
and disposal of spent nuclear fuel is a major safety and environmental (not to mention, political) issue. Another example is what is commonly called “clean coal” technology.
The U.S. has a vast supply of coal, which currently generates 45 percent of U.S. electricity.2 While many groups
support the research and development of techniques to
reduce the emissions associated with coal combustion,
2

Energy Information Administration, Electric Power Monthly,
(Dec. 2010) available at http://www.eia.doe.gov/cneaf/
electricity/epm/epm_sum.html.

others oppose it mostly due to the negative environmental to the tip of the blade.7 Wind turbines are rated by the
impacts of mining. Moreover, developers of both nuclear amount of electricity they generate. Most turbines recentpower and clean coal technologies have received substan- ly installed have a 1.5 megawatt capacity.8 Turbines of this
tial federal funds to spur research and development.
size and capacity are used in commercial wind farms that
Renewable energy projects – e.g., wind and solar – re- can generate several hundred megawatts per year.9
ceive less opposition than fossil fuel-based power generaIn 2009, the U.S. wind industry installed roughly
tion. Wind, for instance, has the ability to generate elec- 10,000 megawatts of new generating capacity.10 This
tricity without traditional land, air, and water pollution. was a record year for the industry and brought the total
Furthermore, wind energy is an abundant and renewable amount of U.S. capacity to over 35,000 megawatts.11 As
resource that produces no climate
of October 2010, Illinois had over
change-inducing greenhouse gases
20 wind projects operating with a
James S. Cerami
and is sourced without negative
capacity of over 1,800 megawatts.12
is an associate
geopolitical implications. HowAlthough Illinois lacks the wind
with the Law
ever, because wind energy – and
power potential of other states,13
Offices of Kal &
renewable energy sources generally
it has the advantage of substantial
Koeppel, concen– cannot currently compete with
electricity infrastructure, uncontrating his praccoal, oil, and natural gas, the instrained transmission, and large
tice in the areas of business, real esdustry must be subsidized in order
population centers with high detate, and environmental law. He is
to encourage growth and private
mand for electricity.14 The Chicago
the current vice-chair of the DCBA
investment. As a result, the U.S.
area also provides headquarters to
Environmental Law Committee.
government provides incentives for
numerous wind power firms.15
Mr. Cerami received his Bachelor of
the development of wind energy
Federal Incentives for Wind
Science in Integrative Biology from
projects.3 Regardless of their benEnergy
Production. The U.S.
the University of Illinois, Urbana/
efits, many individuals and groups
government has a long history of
Champaign, and his JD from Chicagotake issue with renewal energy
subsidizing energy research and
Kent College of Law, with a Certificate
sources that are otherwise perceived
development. In 2009, Congress
in Environmental and Energy Law.
as environmentally friendly. And,
appropriated over $1 billion to the
even the most celebrated sources of
Department of Energy to allocate
16
energy sometimes produce undesirable environmental and to Illinois. Of that sum, over $59 million was allocated
social impacts, wind not excepted.
to “Energy Efficiency and Renewable Energy,” over $20
An Introduction to Wind Energy. Wind energy proj- million was allocated to “Nuclear Energy,” and over $19
ects represent significant economic opportunities to the million was allocated to “Fossil Energy Research and
companies that develop them and the communities that
host them.4 Most wind farms, a collection of large-scale
7
National Wind Coordinating Collaborative, Wind Turbine
wind turbines, are owned and operated by independent
Interactions with Birds, Bats and their Habitats: A Summary of
power producers that sell the power they generate to utility
Research Results, 1 (Spring 2010) (noting towers are 200-260
5
feet in height and the rotors are 150-260 feet in diameter.
companies. The property on which they are sited is usu8 Id.
ally leased from land owners. The land owner benefits di- 9 Am. Wind Energy Ass’n, supra note 5 (stating a 1.5 megawatt
turbine can power 300-900 households).
rectly from lease payments, while the community receives
10 David Loomis and Jennifer L. Hinman, Center for Renewable
6
tax revenue and jobs.
Energy, Illinois State University, Wind Energy Development in
Wind turbines come in a variety of sizes depending on
Illinois, 8 (June 2010).
their intended use and location. Commercial or “utility- 11 Blue Green Alliance, Winds of Change: A Manufacturing
Blueprint for the Wind Industry, 8 (June 2010) at http://www.
scale” units now exceed 400 feet from the base of the tower
bluegreenalliance.org/admin/private_publications/files/BGAEnvironmental Law and Policy Center, The Wind Energy Supply
Chain in Illinois, 11 (Oct. 2010).
4 Roger Brown and Jeffrey Nemeth, Illinois Inst. Of Rural Affairs,
Converting Wind Energy into Opportunity in Illinois, Rural Research
Rept, 1 (Spring 2008).
5 Am. Wind Energy Ass’n, Wind Energy Siting Handbook, Chapter
2-1, (Feb. 2008).
6 Brown and Nemeth, supra note 4, 1.

12

3

13
14
15
16

report-062510_FINAL.pdf.
Loomis and Hinman, supra note 10, at 8, Environmental Law
and Policy Center, supra note 2, at 1.
Loomis and Hinman, supra note 10, at 8 (Illinois ranks 16th in
the U.S. in potential capacity).
Id. at 12.
Environmental Law and Policy Center, supra note 3, at 1.
Office of Chief Financial Officer, U.S. Department of Energy, FY
2010 Budget Request to Congress, (May 2009) (noting the total
2009 appropriation was over $35 billion).
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Development.”17
The wind energy industry has had federal support since
the late 1970s, with the advent of tax policies designed
to spur research and development of wind projects.18 In
1992, the federal renewable electricity production tax
credit (PTC) was enacted.19 Since then, it has been renewed and amended multiple times. The PTC is an inflation adjusted per-kilowatt-hour tax credit that applies to
facilities for the first ten years they are in operation.20 It
currently provides 2.2 cents per kilowatt hour generated.
The PTC has been instrumental in incentivizing the
development
of wind farms.
Since the PTC
was
enacted,
construction
and completion
of wind energy
projects peaked
in the years the
PTC was set to
expire.21 In the
years that it did
expire,
1999,
2001, and 2003,
there were significant reductions in the amount of installed wind power
capacity.22
In 2009, Congress extended the PTC through the
American Reinvestment and Recovery Act (ARRA).23 It
now applies to wind projects that are in service by December 31, 2012.24 In addition, the ARRA allows developers to convert the PTC to a 30% investment tax credit
(ITC).25 And, because developers may not currently have
the tax liability required to utilize the credit, the ARRA
also allows the conversion of the credit to an equivalent
cash grant through the end of 2010.26
In addition to wind energy siting and generation incentives, the federal government has enacted legislation
to fund and promote investment in and manufacturing
of renewable energy technologies. The ARRA authorized

the Advanced Energy Manufacturing Tax Credit (MTC)
which provides a 30% credit for investments in advanced
energy manufacturing projects.27 In addition, the ARRA
and other federal statutes provides loan guarantees for
clean energy manufacturing.28
State Incentives for Wind Energy Production. The
State of Illinois, already home to many wind farms and
wind power companies, has adopted numerous programs
designed to promote and finance the development of wind
energy projects. First and foremost, and unlike the federal
government, Illinois instituted a renewable portfolio standard (RPS) under
the Illinois Power
Agency Act of
2007.29
The
standard requires
public utilities to
purchase a certain percentage
of their electricity
from renewable
energy sources.
Under the Act,
“renewable energy sources” include wind, solar,
30
biomass, and other sources.
The Illinois RPS provides an incentive to develop wind
energy projects because it ensures a minimum level of demand for renewable electricity.31 The RPS requires that
by June of 2011, 6% of Illinois retail electricity sales come
from renewable sources. The percentage increases each
year through 2025, when 25% of electricity will come
from renewable sources. In addition, the Act provides
that, to the extent practical, 75% of the renewable energy
purchased must be from wind generation.32
Illinois also has a sales and property tax incentive for
developers of wind farms. Under the Illinois Enterprise
Zone Act, businesses that establish new commerical wind
power facilities will be considered “High Impact Businesses” and be able to claim a full sales tax exemption for building materials incorporated in the facility.33 In 2007, the
Illinois Property Tax Code was amended to set a uniform
standard for assessing wind energy devices throughout the

An attorney representing a project
developer must be familiar with multiple
areas of practice including real estate law,
tax law, zoning and land use, energy law,
construction law, environmental law,
and public relations.

Id.
Blue Green Alliance, supra note 11, at 9.
26 U.S.C. § 45 et seq.
Loomis and Hinman, supra note 10, at 9.
Id.
Id.
American Recovery and Reinvestment Act of 2009, H.B. 1
(111th Congress, 1st Session).
24 Pub. L. No. 111-5.
25 Id.
26 Blue Green Alliance, supra note 11, at 9.
17
18
19
20
21
22
23

42

Dc b a B r i e f

27
28
29
30
31
32
33

Id. at 29.
Id. at 31.
Ill. P.A. No. 095-0481
Id.
Loomis and Hinman, supra note 10, at 13.
20 ILCS 3855/1-75
Ill. P.A. No. 96-28 codified at 20 ILCS 655/5.5

state.34 According to the Code, commercial wind energy
devices rated at over 500 kilowatts are valued at $360,000
per megawatt of capacity (adjusted annually for inflation)
regardless of in which county they are located.35 Finally,
the Illinois Finance Authority issues tax-exempt bonds and
credit enhancements to renewable energy projects, equipment, and transmission lines developed in Illinois.36
Federal Laws Effecting Wind Energy Production.
The federal government has input into the siting and permitting of wind turbines when they are located on federal lands,37 or when federally regulated natural resources,
historic places, or endangered species may be affected.38
Wind projects must comply with federal environmental,
safety, communication, aviation, and historic/cultural
preservation statutes.
Siting wind farms may invoke federal environmental statutes enacted to protect land, air, water, or natural
resources. NEPA, the National Environmental Policy
Act, requires federal agencies to assess the environmental
impacts of their actions prior to making decisions.39 Although NEPA would most commonly apply to a wind
project on federal land, it could also apply when federal
funding or permit approval is a key aspect of a project.40
There are several federal environmental laws associated
with the protection of wildlife that may be triggered during the siting of wind farms. The Endangered Species Act
(ESA) was enacted to protect threatened or endangered
plants and animals and their habitats.41 If a wind project –
i.e., construction and wind turbine operation – has the potential to harm an endangered species, the developer must
apply for an Incidental Take Permit and submit a habitat
conservation plan to mitigate the impact of the project.42
The Migratory Bird Treaty Act43 and Bald and Golden
Eagle Protection Act44 can also be triggered by the siting
or operation of wind farms. Each statute was established
to protect included bird species, regardless of whether they
are endangered or threatened.45
Finally, federal laws regarding communications, avia34
35
36
37
38
39
40

41
42
43
44
45

Ill. P.A. No. 95-644 (Amended in 2010 by HB 4797)
Ill. P.A. No. 95-644
Ill. P.A. No. 96-817
This topic is outside the scope of this article.
National Wind Coordinating Committee, State Siting and
Permitting of Wind Energy Facilities (April 2006), at page ii.
42 U.S.C. §4321 et seq.
For example, an incidental take permit under the Endangered
Species Act or a Clean Water Act Permit. See Am. Wind Energy
Ass’n, supra note 3, at 4-4.
16 U.S.C. §1531-1544
Am. Wind Energy Ass’n, supra note 3, at 4-9 and 4-10.
16 U.S.C. §§703-712
16 U.S.C. §§668-668d
Am. Wind Energy Ass’n, supra note 3, at 4-11.

tion, and historic or culturally significant places may apply
to wind energy projects. For instance, the Federal Aviation Administration (FAA) lighting and safety regulations
apply to turbines that are more than 200 feet in height or
that otherwise interfere with navigable airspace.46 The National Historic Preservation Act applies if a project might
interfere with a cultural resource or historic property.47
State Laws Effecting Wind Energy Production. The
wind energy project siting process varies from state to
state.48 In some states, siting authority is controlled at the
state level, while other states delegate authority to local
branches of government. A state-level siting process may
result in a state-issued comprehensive permit. At the local level, approval will be granted by county commissions,
zoning boards, and other local agencies.49 Illinois has neither a designated electricity regulating agency nor a state
level permit or guidelines for siting wind energy projects.50
In Illinois, siting is controlled at the county and municipal level. That said, in 2007, the state legislature passed
enabling laws that allow counties and municipalities to
establish siting regulations for wind farms, subject to certain restrictions.51 According to the legislation, “[a] municipality may regulate wind farms and electric-generating
wind devices within its zoning jurisdiction and within the
1.5 mile radius surrounding its zoning jurisdiction.”52 A
county can regulate wind farms in unincorporated areas
of the county outside of the zoning jurisdiction of municipalities.53 At both levels of government, there must be
a public hearing not more than 30 days prior to a siting
decision and notice of the hearing must be published in a
local paper.54 Also, neither a municipality nor county may
require that a wind tower be setback more than 1.1 times
the height of the tower from an end user’s property line.55
Although Illinois does not oversee the zoning aspects
of the wind farm siting process, the state does enforce applicable state environmental statutes and regulations.56 In
some instances, Illinois has regulatory authority delegated
from the federal government, and other times, it has a
complementary or supplementary statute that augments
46 National Wind Coordinating Committee, supra note 37, at page
47
48
49
50

51
52
53
54
55
56

ii.
16 U.S.C. §470
Am. Wind Energy Ass’n, supra note 3, at 4-33.
Id. at 4-35.
Victoria Pebbles, Great Lakes Wind Collaborative, State and
Provincal Land-Based Wind Farm Siting Policy in the Great Lakes
Region, (Jan. 2010) at 6.
Ill. P.A. No. 95-203
65 ILCS 5/11-13-26
65 ILCS 5/5-12020
65 ILCS 5/11-13-26
65 ILCS 5/11-13-26
Pebbles, supra note 50, at 6.
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the restrictions of the federal statute.57 When a proposed
site potentially impacts wildlife, for instance, several Illinois “environmental statutes (the Illinois Endangered Species Protection Act, the Illinois Natural Areas Preservation
Act, and the Interagency Wetland Policy Act) require local
government agencies to consult with the Illinois Department of Natural Resources.”58 Wind energy projects must
also comply with the Illinois Department of Transportation and the Illinois Pollution Control Board (IPCB) regarding materials transport, construction, operation, and
decommissioning.59
County and Municipal Ordinances Effecting Wind
Energy Production. In Illinois, the siting of wind farms
is regulated at
the local level,
either through
existing zoning
ordinances
or
through specialized wind energy ordinances.
Multiple Illinois
counties
have
drafted
wind
ordinances,60 many of which are based on a model ordinance prepared in 2003.61
When a developer plans to site a project in a county or
municipality without a wind ordinance, the developer typically must apply for a special use permit with the zoning
or planning office. A hearing is then held before a zoning
board that makes a recommendation to the county board.
In counties and municipalities with wind ordinances, the
process is often the same, except that the ordinance is written with wind energy facilities and their particular features
and land use impacts in mind.
Typical provisions incorporated into wind ordinances
include: the purpose of the ordinance (to promote wind
energy and local economic opportunity), definitions, application procedures, installation methods, safety requirements, setbacks, public road issues, maintenance requirements, noise level standards consistent with the IPCB
regulations, bird and wildlife impact studies, FAA requirements, liability insurance, and decommissioning plans,

among other items.62 When one challenges the validity of
a zoning decision, courts looks to “LaSalle/Sinclair” factors which consider, among other things: existing uses of
nearby property, diminution in property values, economic
gain to the community, the suitability of the property for
its zoned purpose, the community’s need for the proposed
use, and the amount and quality of planning.63
Local Opposition to Wind Energy Production. For
the past several decades, disputes have arisen concerning
the siting of wind turbines or farms where they are not
universally welcome. Most challenges have been associated with the attempted siting of wind turbines in relatively
populous areas.64 Common concerns include noise, vibration, shadows,
disruption
of
views,
diminished property
values, and other
“nuisance-type”
factors. In other
cases,
project
opponents were
concerned with
the welfare of local birds and wildlife65 or the impact of the development
on aviation.66
In Muscarello v. Ogle County Board of Commissioners, an
individual opposed the siting of a wind farm in a twelvecount complaint based on numerous state and federal
causes of action.67 The plaintiff objected to each and every
stage of the siting process, including the permit application, the public hearing, the findings of fact, the issuance
of the permit and the authorization of a real estate value
protection plan!68 Although the Court affirmed the judgment of the district court in dismissing her claims, the case
presents an example of a conflict between residents and

The gap between opponents and
proponents is less significant with
regard to renewable energy sources than
traditional fossil fuel-generated energy.

62 See Illinois Inst. for Rural Affairs, Model Ordinance Regulating

63

64
65

57 Am. Wind Energy Ass’n, supra note 2, at 4-36
58 Pebbles, supra note 50, at 6.
59 Id.
60 See Wind Powering American: Wind Energy Ordinances,

available at http://www.windpoweringamerican.gov
61 Available at http://www.illinoiswind.org.
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66
67
68

the Siting of Wind Energy Conversion Systems in Illinois available
at http://www.illinoiswind.org.
La Salle National Bank v. County of Cook, 12 Ill.2d 40, 145 N.E.2d
65 (1957) and Sinclair Pipe Line Co. v. Village of Richton Park, 19
Ill.2d 370, 167 N.E.2d 406 (1960).
See e.g., Ecogen, LLC v. Town of Italy, 438 F.Supp.2d 149 (W.D.N.Y.
2006)
See e.g., Animal Welfare Institute v. Beech Ridge Energy, LLC, 675 F.
Supp. 540 (D. Md. 2009) and Kerncrest Audobon Society v. City of
Los Angeles Department of Water and Power, 2007 WL 2208806
(Cal. App. 5 Dist., 2007)
See Clark County, Nevada v. FAA, 522 F. 3d. 437 (U.S. App. DC,
2008)
Muscarello v. Ogle County Bd. Of Comm’rs, 610 F.3d 416 (7th Cir.
2010)
Id at 419

developers that impedes siting.69
In many Illinois Counties and municipalities, there is a
dispute over whether and how to create a wind ordinance
at all.70 In Lake County, for instance, months of public
hearings and meetings have occurred without passage of a
controversial wind ordinance.71 The ordinance was drafted
by a task force consisting of the county and 20 municipalities and consists of requirements more stringent than some
state regulations, yet local residents still express concerns
over the impact of wind turbines near their homes.72
In certain circumstances, the roles of proponent and
opponent are harder to define. In the case of Stark County, IL the county board is concerned that a proposed wind
energy project by school districts will actually deprive the
county of tax revenue.73 Under the School District Intergovernmental Cooperation Renewable Energy Act, wind
projects owned by consortiums of public schools are exempt from property and income taxes.74 Although the
county’s input cannot prevent the siting of school district
wind farms, it has encouraged state legislators to consider
alternative forms of compensation to the local tax base.75
Conclusion. Renewable energy production facilities
face many of the same difficulties as traditional energy production facilities. The gap between opponents and proponents is less significant with regard to renewable energy
sources than traditional fossil fuel-generated energy. However, there is still local opposition to the siting of renewable
electricity facilities, including wind farms. While Illinois
could transfer siting authority to the State, minimizing expense, delay, and frivolous local objections to siting, the
current system addresses valid local environmental and social concerns that may be otherwise overlooked.
Effective siting requires the intent to minimize environmental and social impacts and maximize economic benefits to the surrounding community. With proper planning
and the continued support of federal and state regulatory
and tax incentives, the U.S. will increase its use of clean
and renewable energy while reducing dependence on foreign energy sources. □
69 Id.
70 See e.g., Patrick Wade, Urbana Council to take up wind turbines,

71
72
73

74
75

1875 home, The News Gazette, Sept. 26, 2010, (online ed) and
Megan Craig, Village steps closer to ordinance on wind energy
systems, Chi. Trib., Oct. 13, 2010, (online ed).
County delays vote on wind energy rules, Pioneer Press, Nov. 18,
2010 (online ed).
Id.
Jameel Naqvi, Suburban districts may sweeten pot for downstate
wind farms: School districts want to build downstate wind farms;
locals want a piece of the action, Daily Herald, Oct. 21, 2010
(online ed).
Id.
Id.

SIDEBAR: appellate law
by ronald d. menna, jr.
Foreign Judgments Act. Protein Partners, LLP v.
Lincoln Provision, Inc. __N.E.2d __, 2010 WL 5420392
(1st Dist. 2010). “We note that the purpose of the
Foreign Judgements Act is to implement the full faith
and credit clause of the federal Constitution and to
facilitate interstate enforcement of judgments in a
jurisdiction were the judgment debtor is found....
The standard of review that applies to issues of law
involving the registration of foreign judgments is de
novo.”
Presumption
of
Jurisdiction
– Workers
Compensation. Rojas v. Illinois Workers’ Compensation
Commission, __N.E.2d__, 2010 WL 5513313 (1st Dist.
2010). The Court raised the issue of the circuit court’s
jurisdiction to hear claimants appeal sua sponte. While
the circuit courts “enjoy a presumption of subject
matter jurisdiction, that presumption does not
apply in workers’ compensation proceedings where
the court exercises special statutory jurisdiction.”
Dismissing the appeal and vacating the circuit court’s
judgment, the court found that in an appeal from a
decision of the Commission “the circuit court obtains
subject matter jurisdiction only if the appellant
complies with the statutorily mandated procedures
set forth in the Act.”
Jurisdiction – Post-Judgment Petition for
Attorneys’ Fees. Herlehy v. Bistersky Trust Dated May 5,
1989, __ N.E.2d __, 2010 WL 5487547 (1st Dist. 2010).
To be timely, a motion for attorney fees is timely filed
within 30 days of the circuit court’s granting a motion
t to insert language pursuant to Rule 304(a) to a prior
court order without regard to a previously filed notice
of appeal.
Appellate Briefs. Gandy v. Kimbrough, __N.E.2d__,
2010 WL 5290527 (1st Dist. 2010). “[Defendant]
failed to provide adequate citation to the record or
analysis of case law to provide any cogent argument
with respect to her claim... [A] reviewing court is
entitled to have the issues on appeal clearly defined
with pertinent authority cited and a cohesive legal
argument presented. The appellate court is not a
depository in which the appellant may dump the
burden of argument and research.... Ill-defined and
insufficiently presented issues that do not satisfy the
rule are considered waived.... We will not sift through
the record or complete legal research to find support
for this issue.”
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Some Truths About Lies Sympathy for the Liar
By Matthew T. Caruso

“L

IAR!” You snarl, pointing at the sniveling, twitchy man on the witness
stand. Doesn’t every lawyer dream about doing that some day? Doesn’t
nearly every litigation client tell you that his chief antagonist is a liar? It is such a
strong word - the “L-Word”, that we rarely pull it out and use it against someone,

and then only if the lie is so obvious and so foul that there
is no doubt that the sniveler is worthy of such public scorn.
We Americans are a truthful people, and we rely on truthful information from others to get us through life. If we
would all agree - like the Cub Scouts do - to tell the truth
all the time, then life would go so much smoother. We all
cannot even agree, however, on what constitutes a lie. Is a
lie the opposite of the truth? Hardly. The truth is immutable. The truth is a fact. The truth “is what it is.” A lie is
told, and that is where the trouble starts.
How do you describe a scene with words? Are you
truthfully describing what happens in a room when you
are intentionally omitting what you know is simultaneously happening in the closet? We have all heard the parable about the group of blind men describing an elephant,
one touching the trunk, one touching a leg, one touching
a tusk, and the other touching the tail. Each one could not
believe the others’ description of the elephant and thought
for sure they were describing a different animal. Was each
of them lying?
The problem with pinning down the spoken word as
being a “lie” is the inherent limitation of speech to describe
the complex, multi-dimensional layers of truth that swirl
around our lives. Can you tell the truth about a conversation without telling how fast your heart was beating, or
what music was being played in the background, or the
fact that the smell of perfume was making you sick at the
time? Is telling the “whole truth and nothing but the truth”
essential to telling the truth, or is that part of the oath even
46
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possible to achieve? Can you tell the whole truth when your
brain begins to relentlessly forget everything it just took in
through the eyes, ears, nose, and skin the next instant after
observing it? What about false memory syndrome? Have
you ever felt so sure you remember doing something that
you could swear you remember it, only to concede to the
chorus of contrary family members that you must somehow be… mistaken? What are we to make of that? How do
you know if your own witness is remembering something
accurately when he testifies? And if he is not remembering
something accurately, is he a liar, or is it just his brain telling lies through false or corrupted memories?
In criticizing the credibility of a witness’s delayed identification of a defendant at trial, Justice Pincham wrote:
“Of course, memories fade and appearances change during
the passage of time. Thus, the passing of time itself may
discredit an identification.”1 In civil cases, it often takes
years for a witness to an event to testify about the event at
trial. The clarity of memory is, thus, always vulnerable to
challenge.
The clever defense attorneys in U.S. v. Tucker,2 wanted
to discredit the government’s star witness against their client by claiming that the witness suffered brain damage
from inhaling dry-ice fumes (i.e., carbon dioxide). The
defense team put forth a psychiatric expert who said that
People v. Jefferson, 183 Ill.App. 3d 497, 539 N.E. 2d 211 (1st Dist.
1989) (dissent), citing Neil v. Biggers, 409 U.S. 188, 93 S. Ct. 375
(1972).
2 United States v. Tucker, 773 F.2d 136 (7th Cir. 1985).
1

the witness’s brain injuries and statements were consis- herself constantly disappointed and perplexed by the stark
tent with “Organic Amnestic Syndrome, one of the ma- difference between what the locals would tell her, and what
jor symptoms of which is confabulation, the recitation of her observations told her to be the truth.9 In her article,
imaginary events to fill in gaps in memory.”3 One of the she tells of one instance where she asked a man to send her
minor symptoms of that syndrome was coughing, which, an e-mail by noon on a certain day. She elicited multiple,
the court pointed out, happens to be consistent with many firm promises that the information would be sent before
major diseases such as lung cancer; thus, the court did noon, and that he understood the importance of this request. It involved an important
not accept that creative attack on
business venture and would cause
a witness’s memory.4 Until we una number of serious problems if it
derstand brain function better, the
Matthew T. Caruso
were not sent. As the time came
credibility of memory, the source
is a partner at
closer, he agreed at least three times
of most testimony, will require the
the law firm of
that he would send it. Finally, noon
subjective interpretation of the triRoberts & Caruso
came, and the e-mail wasn’t sent.
er of fact.
who
practices
“Why,” she asked, “did you say you
The telling of the truth is diluted,
out of the firm’s
would send it if you didn’t mean it?
not only in the fading of memories,
Wheaton office.
If I’d known you weren’t going to
but also in the translation from one
Matt
concentrates
his
practice
on
busido it, I would have known to plan
person of a certain background and
ness litigation, contested probate, conthings differently.” He answered
language to someone having a difstruction law, guardianships and crimiangrily, “You should have known
ferent set of mannerisms and a difnal
law.
Matt
is
a
two-time
Chairman
I didn’t mean it.” “How should I
ferent language. Justice Posner, in
of the DuPage County Bar Association’s
have known?” she asked, exasperreviewing and reversing an immiBusiness Law and Practice Committee.
ated. “Because,” he exploded, “I
gration trial judge’s finding that a
didn’t want to!”10
He has acted as lead counsel in over 25
man from Cameroon lacked credAfter living in this foreign culibility as a witness, pointed out the
jury trials and numerous bench trials.
ture for a while, the American
inherent difficulty of having an
woman came to the realization that
American judge weighing the credthe “truth” was what people felt to
ibility of a person from a foreign
land based on cues and mannerisms that may mean one be true, or what they wanted to be the truth. Just as the
thing in America but have a completely different meaning contents of a happy dream do not necessarily relate to obin Cameroon, with nuances and context that are lost on servable facts in the waking world, the people in that foran observer who does not understand the Cameroon way.5 eign culture did not need a factual basis to tell their truths;
In criticizing the immigration judge’s finding of a lack of the source of their speech was their hearts’ desire, not their
eyes’ observations. The people in that foreign land could
credibility, Justice Posner wrote:
6
not understand how a “Westerner” could find their way of
“[W]e noted in Iao v. Gonzales, that immigration
speaking to be strange, let alone somehow immoral.
judges’ ‘insensitivity to the difficulty of basing a deThank heavens for the American lawyer that we live in a
termination of credibility on the demeanor of a persociety where people don’t make factual declarations unless
son from a culture remote from the American ‘is a
they have “seen it with their own two eyes,” as the saying
disturbing feature of many immigration cases,’ and
here goes. You can see this “truth” about Americans for
in Djouma v. Gonzales,7 that immigration judges ofyourself on a very grand scale the next time the St. Louis
ten lack the cultural competence to base credibility
8
Cardinals play the Cubs in Wrigley Field. Go to the game
determinations on an immigrant’s demeanor.”
Different cultures have different views of “telling” the and wait for a line drive that flies straight along the foul
truth. I recently read a fascinating article written by an line. If the ball was hit by a player in a blue uniform, you
American woman who spent time in a foreign country will hear a loud chorus of fans wearing blue clothing assistthat I shall not name wherein the American woman found ing the umpire with their unanimous telling of the truth:
“FAIR BALL!” This is a factual and true statement based
on collective observation. At the same time, however, you
3 United States v. Tucker, 773 F.2d 136, 140 (7th Cir. 1985).
will notice a smaller chorus of demented fans wearing red
4 United States v. Tucker, 773 F.2d 136, 140 (7th Cir. 1985).
5 Kadia v. Gonzales, 501 F.3d 817, 819 (7th Cir. 2007).
6 Iao v. Gonzales, 400 F.3d 530, 534 (7th Cir. 2005)
7 Djouma v. Gonzales, 429 F.3d 685, 687-88 (7th Cir. 2005).
8 Kadia v. Gonzales, 501 F.3d 817, 819 (7th Cir. 2007).

Claire Berlinski, Smile and Smile, Turkey’s Feel-good Foreign
Policy, World Affairs, (July/August 2010).
10 Id.
9
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clothing standing up and yelling with intense, angry certainty: “FOUL!” The people in the red clothes are from
that foreign place where people speak what they want to
be the truth, without a basis in observable fact. Do not call
them liars. Pity them. They are foreigners. They know not
what they do.
Impeachment. Impeachment is one of the strongest
tools in a lawyer’s arsenal.11 Once you have demonstrated
to the jury that a person told a lie, the jury now has good
reason to doubt everything that witness said, and you
should win the case. Unfortunately, that is not always true.
As a young lawyer, I once asked a judge who was hearing
cases in divorce
court (an area in
which I do not
practice) how he
could figure out
which
person
was lying when
there were two
diametrically opposed sides in every divorce. The
wisdom of his
answer still rings
true today like
the gong that went off in the background as he spoke.
“They’re ALL lying!” he said to me. The lesson I learned
that day is that you can prove that the opposing side’s witness is lying, and still lose your case in divorce. However,
since impeachment is a handy tool in cases other than divorce, particularly in criminal trials where you do not have
to put on any evidence at all and just attack the other side’s
evidence, a lawyer should do his best to point out that the
opposing witnesses are not speaking the truth.12
One way to highlight that a person is not telling the
truth is simply by pointing out observations about the witness’s mannerisms that tip off that he is lying. There are
entire books on how to detect lying, and it is beyond the
scope of this article to go in depth on ferreting out liars,
but the following are a few tips from my experience in
actual cases.
The selective-memory liar. You will often find that
some people, particularly former cub scouts, do not like
to lie. They will replace the lie with, “I don’t remember.” If
you have two witnesses, and one says, “I definitely saw the
warning lights blinking before the train passed” and the
other witness says, “I don’t remember seeing the warning
lights blinking before the train passed,” the one who says

he “doesn’t remember” is probably the liar. In some cultures, people do not like saying “no” to a request, because it
is rude. Instead, they say, “I’ll think about it.” In America,
it is rude to lie; thus, some people say, “I don’t remember
him telling me that would cost extra.” In United States v.
Baker, the Court held that a witness’s “memory lapse was
so selective as to be incredible.”13 The witness in Baker testified at trial that he remembered many very specific details
about the crime, but claimed not to remember the defendant’s role in the crime.14 Because the witness’s memory
was so incredibly selective, the court allowed the witness
to be impeached with a prior inconsistent statement where
he did remember
witnessing the
defendant’s role
in the crime.15
The uncooperative-witness
liar. I recently
had a case where
it took one hour
for a witness to
answer approximately ten questions. She did not
understand the
question. She answered a different question from the one
I asked. She did not remember whether she signed a document, so I had to show her signature to her. It was as if we
were speaking different languages. The judge sustained several objections of the witness being non-responsive. Then
it was time for the opposing attorney to ask her questions.
Even though this witness was not the opposing attorneys’
client, the questions and answers flowed smoothly and
rapidly like a script from an infomercial. She even agreed
with the attorney that she made a series of financial transactions, when in fact the documents sitting in front of her
contradicted their agreed version of the truth. That lady
was not believed by the court due to her demeanor, and
justifiably so. In LaSalle v. 53-Ellis Currency Exchange,16 the
trial court was found to be justified in finding a witness to
be incredible where the witness was evasive, uncooperative,
and insisted in adding commentary favorable to his own
case. In S.E.C. v. Michel,17 the trial court found that a witness who had selective memory and was evasive to have a

The problem with pinning down the
spoken word as being a “lie” is the
inherent limitation of speech to describe
the complex, multi-dimensional layers of
truth that swirl around our lives.

11 T. Mauet, Fundamentals of Trial Technique, 234 (1st. ed. 1980).
12 People v. Lee, 185 Ill.App.3d 420, 446, 541 N.E.2d 747 (1st

Dist. 1989) (stating that impeachment by a prior inconsistent
statement is the most effective means of cross examination).
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13 United States v. Baker, 722 F.2d 343 (7th Cir. 1983), citing Vogel

14
15
16
17

v. Percy, 691 F.2d 846 (7th Cir. 1982) quoting United States v.
Shoupe, 548 F.2d 636, 643 (6th Cir. 1977).
United States v. Baker, 722 F.2d 343 (7th Cir. 1983).
United States v. Baker, 722 F.2d 343 (7th Cir. 1983).
LaSalle v. 53-Ellis Currency Exchange, 249 Ill.App. 3d 415 618 N.E.
2d 1103 (1st Dist. 1993).
S.E.C. v. Michel, 521 F.Supp.2d, 795 (N.D. Ill. 2007).

lack of credibility. Credible witnesses answer the questions
they are asked.
The hesitate-before-you-answer liar. This phenomenon is best described by that simple magic exercise that
works every time when I try it on my innocent children
who have not yet learned how to lie. You ask them to pick
a number between one and ten and keep it to themselves.
Then you instruct them to tell you “no” as you ask them,
“is it number one, is it number two, etc.” going through
each number, and they have to say “no” even when you ask
them if it is the number that they picked. No matter how
hard they try to act naturally, there is a tiny pause before
they say “no” to the number in their head. I think it takes
a tiny bit more brain effort to say “no” when the answer
is “yes” than when the “no” flows off the tongue with the
breezy momentum of truthfulness. Watch for those pauses.
The “can’t- make-eye-contact-when-I- lie” liar. This
one is self explanatory, and it can be combined with a
whole range of ticks, head shakes like a “no” when a person is saying “yes,” head nods for “yes” when a person is
saying “no,” and other involuntary movements that betray
the truth when a lying liar is trying to lie. That is why it
is crucial to the fact finding process where credibility is an
issue to have a live witness.18 Evidence depositions are only
appropriate for doctors’ testimony, because doctors never
lie, unless they are testifying about baseball. Then you need
their live testimony to look at the color of their clothes to
see if they come from a foreign land.
What should we believe? In a world of lies, poor memories, and false memory syndrome, what words are we to
believe? The law gives us the answers. We should believe
in things that are reliable. Things that are not reliable are
spelled out in the Civil Practice Act and in the common
law. Hearsay is not reliable, unless it falls under an exception that makes the hearsay reliable.19 Hearsay is not a person telling us the truth; hearsay is a person telling us the
truth that someone else told. In other words, you may be
hearing words from someone repeating the words from the
blind man who only touched the tusk of the elephant.
The word of someone who has a bias or prejudice is
not reliable, and you can bring in such evidence of bias
or prejudice even if it is otherwise not relevant.20 If you
show that the witness has a closet full of red shirts, I would
not rely on his opinion on the trajectory of a baseball.
Evidence that is allowed under exceptions to the hearsay
18 U.S. v. Mancillas, 183 F.3d 682, 710 (7th Cir. 1999) (“We do not

second guess the Judge’s credibility determinations because
he or she has had the best opportunity to observe the subject’s
facial expressions, attitudes, tone of voice, eye contact, posture
and body movements).
19 People v. Quick, 308 Ill.App.3d 474, 720 N.E.2d 1137 (3d Dist.
1999).
20 People v. Lenard, 79 Ill.App.3d 1046, 1049-50, 398 N.E.2d 1054
(1st Dist. 1979).

rules are considered reliable, because in one way or another, the exceptions involve the removal of the element
of bias or prejudice from the telling of the truth. Certified
copies of government documents, for example, are reliable.
Government employees have no reason to make things up.
They have no particular desires that color their words.
My favorite guides in the law for distinguishing truth
from lies are the fraud presumptions. Sometimes the law
presumes that a person’s desires overwhelm his ability to
tell the truth. For example, if a person has a fiduciary duty,
particularly to take care of an elderly person’s money, the
law generally presumes that the person is not telling the
truth when the fiduciary says “the old man wanted me take
a trip to Europe with his money.”21 Chances are, it is the
fiduciary who wanted to take the trip, and his truth fit his
desires. The statute of frauds is an obvious presumption.
Any businessman who does not get his deal in writing will
testify about what he wanted the deal to be, not what agreement he reached with another person. The Dead Man’s
Act is a little less obvious of a presumption.22 Apparently
before the Dead Man’s Act came into being, you were allowed to testify that grandma said she loved you the best
and wanted you to have all her money after she died, even
when such testimony was not even true. A few greedy heirs
spoiled that trick for everyone else.
If you are on the receiving end of an attack on a witness’s
credibility, sometimes your best defense is to point out that
“falsus in uno, falsus in omnibus” (false in one thing, false in
all things), has been completely discredited, including its
rejection by Wigmore as being “primitive psychology”, and
“an absolutely false maxim of life.”23 Wigmore’s rejection
of this broad maxim of impeachment was cited by Justice
Posner when he wrote:
“Anyone who has ever tried a case or presided as a
judge at a trial knows that witnesses are prone to
fudge, to fumble, to misspeak, to misstate, to exaggerate. If any such pratfall warranted disbelieving a
witness’s entire testimony, few trials would get all the
way to judgment.”24
Some people believe in magic and believe that dreams
will come true if they can only speak the words of their desires in the right way. Their idea of truth lacks mathematical precision. If the heart can drive the truth, then it is just
as important for the trial lawyer to reveal the witnesses’
desires as it is to elicit their words. □
21 In Re Estate of DeJarnette, 286 Ill.App.3d 1082, 677 N.E.2d 1024

(4th Dist. 1997).

22 Yetton v. Henderson, 190 Ill.App.3d 973, 546 N.E.2d 1000 (3rd

Dist. 1989).

23 3A Wigmore, Evidence in Trials at Common Law, §1008, p. 982

(James H. Chadbourn ed., rev. ed. 1970),

24 Kadia v. Gonzales, 501 F.3d 817, 821 (7th Cir. 2007).
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o most people on the street,
when a wrong is done, the words
of the People’s Court come to mind
– “Don’t take the law into your own
hands; you take ‘em to court.” And
when those people come to court to
correct a wrong, they are likely to end
up in the Law Division, where claims
for money damages are heard. Judge
Hollis L. Webster presides over the
Law Division, which includes the
small claims and small remedies calls,
the arbitration call, and the law calls.
In those calls, the judges of the Law
Division hear cases ranging from automobile accidents to medical malpractice to legal malpractice to breach
of contract to wrongful deaths to collections to intentional torts. Judge
Webster notes, “each day, I see something new, some new issue, as often as
I see the typical case.”
Prior to taking the bench, Judge
Webster was active in the legal community and the DuPage County Bar
Association. She served as the second
editor of the DCBA Brief, a magazine
that, she added, “was truly the brainchild of Lester Munson. He pushed
it to a magazine format.” While talking about the DCBA Brief, she commented, “The Brief has gotten better
over the years. The magazine has good
substantive content that is invaluable
to the practice of law.”

Judge Webster was appointed associate judge in July 1991. “Judge Cary
Pierce and I were the last judges sworn
in at the old courthouse on Reber
Street,” she recalled. “It was a classic
courthouse, with big windows, unlike
the courthouse today.” At the early
stages in the new courthouse, people
complained of headaches and other
ailments. Judge Webster’s former law
firm, Hinshaw & Culbertson, represented one of the defendants in that
suit. During the repair process, court
was held in the jail and in other administrative buildings. She added, “It
worked. Everyone said it was so difficult, but it worked. Everyone complied and cases were completed.” She
was later appointed circuit judge in
1995, and was elected to circuit judge
in 1996. Though she served in the
misdemeanor and domestic violence
courtrooms for the early part of her
career, she has spent most of her judicial career in the Law Division, where
she became presiding judge in 2001.
The Law Division has regular division meetings on a quarterly basis, but
Judge Webster states, “I am very happy with the amount of interaction we
have with our judges on an informal
basis. There are lots of discussions. We
pass pretrial conferences from judge
to judge.” In addition to handling
the meetings, Judge Webster has sev-

Judge Webster in Grand Teton National Park, her “favorite place on earth.”

eral administrative duties as presiding
judge. She arranges coverage for the
calls when judges are ill, on vacation,
or attending judicial education conferences. She also works with Deputy
Court Administrator Robin Partin,
who handles the Jury Commission, to
advise on jury needs for the call. Every
month, the presiding judges of each
division in the courthouse meet to address the various administrative matters of running the court call. Every
other month, all of the circuit judges
meet as well.
One of the important programs in
the Law Division is alternative dispute
resolution (“ADR”). Arbitration is a
very successful tool in managing the
call, Judge Webster told us. “The success of ADR is not measured in the
number of arbitration awards that are
rejected,” she said, “which are high,
but rather in the number of jury trials
that result after rejection – very few.”
She added, “Judge Paul Fullerton
has been very successful with his mass
pretrial settlement of subrogation cases. He does those twice a week and

handles twenty or so cases with five or
six adjustors.”
Mediation is the other part of ADR.
Mediation “has been very successful,”
she said. “I also actively encourage the
use of private mediators. Radon cases,
disappointed buyer cases, these are
poster-children for mediation because
they can be so expensive.”
Civil litigation costs rise because
of the complexities of the claims, because of the number of defendants,
or plaintiffs, and because of the probability of cross-claims and counterclaims. Though not truly ADR, Judge
Webster explained a settlement tool to
manage risks called the “high-low.” In
a “high-low,” which is used before trial, or during trial, she explained that
the litigants agree on a range of numbers. If the jury verdict exceeds the
high number, the defendant pays only
the high number. If the jury verdict is
not guilty or is below the low number,
the defendant pays the low number.
In reviewing some of the negatives or difficulties faced by the Law
Division, the biggest challenges Judge

Webster said she observes are bad litigation tactics and the increase in the
number of pro se litigants. As to bad
litigation tactics, Judge Webster said,
“The most troubling, though not
widespread, is the churning of fees.
Whether it is the unnecessary delays
or the stalling on discovery requiring
multiple motions to compel or the excessive use and amount of requests to
admit, it is there in a small percentage
of cases. It is the judges who are there
to bring the temperature down.”
Judge Webster insists that counsel
have a personal consultation about
discovery disputes, as required by
Illinois Supreme Court Rule 201(k),
prior to bringing a motion to compel.
She said, “if attorneys come into my
courtroom on a motion to compel
and tell me they have not discussed it
with the other side, I send them out
to the conference room. They often
come back with an agreement on the
discovery issue.”
The other challenge she pointed
out is the rise in pro se litigants. The
economy has had some impact on

m a r c h 2 0 11

53

the desire or ability of people to hire
an attorney to handle their disputes.
However, Judge Webster added, some
of these cases can be particularly difficult. “Some people just do not hire
lawyers and want to handle their own
day in court,” she said, adding that
“the courthouse is often also the last
repository for those who suffer from
mental illness.” On that, she added,
“It is just so sad. We see some paranoid claims and we just have nowhere
else to refer them. We have to handle their claims like any other case.”
Regardless, Judge Webster said, “the
judges handle these cases well and
treat the litigants with respect and
courtesy.”
The number of filings in the Law
Division has nearly tripled in the last
five years, Judge Webster said. “In
2005,” she explained, “there were
7,050 new cases filed. In 2010, there
were 20,850 new cases filed. Most of
the increase has occurred in the small
claims and arbitration calls.” A vast
number of these are collection cases,
she pointed out. “Cases in the law
calls have been fairly constant, with
each courtroom having around 400
new cases.”
A look around her chambers reveals stacks of motions, responses,
and briefings, which was interesting
to see given the local rule limiting
page counts to ten pages. She laughed,
“The attorneys will come in and say
that they have agreed to file briefs in
excess of ten pages.” Her response,
“Well what about me? How many
pages? I always have them put in the
order the number of pages, not just an
open-ended agreement.”
Many changes have occurred in
the Law Division over the years. One
of the big changes is e-filing. Judge
Webster said, “e-filing has been embraced by the bar. So we had to deal
with that and learn to accept the
changes as a division.” A new change
54
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that is coming is e-signatures. With esignatures, orders will be instantly entered into the DUCS system without
waiting for them to be entered some
two or three days after the order is
signed. Judge Webster noted, “Judge
Dorothy French and I, and probably
Sean McCumber
is a partner at
Sullivan Taylor &
Gumina, P.C. in
Wheaton, Illinois.
He concentrates
his practice in
family
law,
g u a r d i a n s h ips ,
adoptions, and juvenile law. Prior
to joining his current firm, he was an
attorney at Winston & Strawn, LLP,
where he practiced in commercial
litigation, antitrust litigation, and
intellectual property and advertising law.
Judge Bruce Kelsey, will be the guinea pigs for that.”
Technology is becoming ever-resent in the Law Division and its cases.
The iPad on her desk indicates Judge
Webster’s willingness to embrace new
technologies in the courtroom. She
noted, “I was presented with an iPad
by counsel, showing me various clauses of a contract that had gone back
and forth. Opposing counsel brought
out his iPad and showed me the emails
that had been exchanged on the alleged parol evidence.” In the bigger
trials, she added, “The firms hire trial
consultants who handle projections of
documents and exhibits. I am seeing
a very effective use of technology in
civil litigation.”
Again, Judge Webster commented,
“ADR is critical to the division and
to litigants. The cost of filing a Law
Division case has risen. The costs of
the discovery process are astronomi-

cal.” Some of the cases that have
come before the Law Division have
vast costs – the O’Hare Airport expansion litigation, wrongful birth
litigation, wrongful death litigation,
website defamation litigation, and errant golf ball litigation are some of the
examples of the high costs of bringing suit. Judge Webster noted that,
“without ADR, many of these cases
would not be resolved, adding to the
already burgeoning trial call.”
The Law Division is no longer like
the People’s Court – “don’t take the
law into your own hands, you take
‘em to mediation.” □
NEXT MONTH
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ISBA Holds 2010
Mid Year Meeting
By James F. McCluskey

O

n December 9–11, 2010, the
Illinois State Bar Association
conducted its 2010 Midyear meeting
with the Illinois Judge’s Association
at the Sheraton Chicago Hotel &
Towers. The midyear meeting consisted of many continuing legal education courses over a three day period
and provided an opportunity for reflection on many important social issues by virtue of the issues raised and
actions taken.
On Friday afternoon, the Illinois
Judge’s Association, in conjunction
with the Illinois State Bar Association,
conducted a joint program on the
Illinois Juvenile Justice system. The
joint program focused on the importance of making changes in the juvenile justice system to produce better
outcomes for our communities and
our youth through rehabilitative services and therapy versus incarceration.
This is a key component of President
Mark Hassakis’ year. He has taken a
keen interest in improving the juvenile
justice system in the State of Illinois.
The author applauds President
Hassakis for bringing this issue to the
forefront during his year as President.
Changes in the juvenile system for
improved rehabilitative measures as
successful alternatives to incarceration will take time. The Illinois State
Bar Association, through President
Hassakis, intends to lead the fight in
that direction.
On Friday evening, the ISBA and
the Chicago Bar Association sponsored a special event for the Justices
of the Illinois Supreme Court. The
featured speaker at this dinner was our

own Honorable Robert R. Thomas,
Justice of the Supreme Court of the
State of Illinois, which was a wonderful contribution from the bench.
On the following Saturday, the
midyear meeting was capped off with
the Illinois State Bar Association
Assembly meeting. Among other administrative matters, the key agenda
item was a vote on the ratification of
the CEDAW (United Nations Treaty
to Eliminate Discrimination Against
Women). The CEDAW was signed
by President Jimmy Carter in 1980
but never ratified by the United States
Senate. CEDAW is one of the 17 treaties that the U.S. State Department included in its “Treaty Priority List” of
2009. The American Bar Association
has made legislative ratification of the
treaty a priority. By an overwhelming
vote, the Illinois State Bar Association
adopted a resolution in support of
CEDAW.
The Illinois Bar Foundation, the
charitable arm of the ISBA, had a very
successful year which demonstrates
the scope of the legal profession’s commitment to positive social changes. In
terms of economic scope, alone, over
the course of this last year, the foundation awarded more than $285,000 in
grants. This is due to the generosity
of the Illinois Bar Foundation Fellows.
The Illinois Bar Foundation Fellows
has now grown to 1,227 Fellows that
consist of members of the Illinois
State Bar Association. Recently, a Cy
Pres award was generously given to the
Illinois Bar Foundation. This Cy Pres
award amounted to nearly $500,000.
The grants awarded by the Illinois

Bar Foundation went to a number of
legal aid societies throughout Cook
County, the surrounding metropolitan area, and throughout the state.
The stated purposes of the grant program are to: enhance the availability
of legal aid to those of limited means;
encourage pro bono legal work through
monetary contributions; and educate
Illinois residents regarding their rights
and responsibilities under the law.
Lastly, a report at the Assembly
was given for the Lawyers’ Assistance
Program. The Lawyers’ Assistance
Program, through the leadership of
Janet Piper Voss, Executive Director,
has been helping lawyers with addiction and mental health problems for
the past 30 years. Their mission is to
protect the interests of clients from
harm caused by impaired attorneys;
assist impaired judges, attorneys, law
isba update
continued on Page 58 »

James F. McCluskey, a principal of
Momkus McCluskey LLC, handles a wide
range of litigation. His areas of expertise
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Legal Aid Update

Legal Aid Posts
2010 Annual Report
By Brenda Carroll

E

ach year the DuPage Legal
Assistance Foundation presents
its Annual Report to the members
of the DCBA. The Foundation
is a 501(c)3 corporation and its
Board oversees the activities of
the DuPage Bar Legal Aid Service.
The Members of the Foundation
are volunteer attorneys, licensed
and in good standing in the State
of Illinois, who are members of
the DCBA with an interest in the
activities of and the purposes for
which the Foundation was formed.

2010 ANNUAL REPORT
DUPAGE LEGAL
ASSISTANCE FOUNDATION
An Illinois Not-for-Profit
Corporation
Purpose. The DuPage Legal
Assistance
Foundation
was
incorporated as an Illinois not-forprofit corporation on October 10,
1975 for the following purposes:
(A) to assist natural persons and
community organizations to secure
legal protection against injustice

Volunteers Sought for LLH
at DuPage Convalescent Center
Lawyers Lending a Hand is seeking volunteers to work with residents at the DuPage Convalescent Center on March 23, 2011, beginning at 5:00 pm. The Center provides long term care as well as
short term rehabilitative services to DuPage County residents. The
DuPage Convalescent Center is located at 400 North County Farm
Road, Wheaton, Illinois 60187. Lawyers Lending a Hand is a group
composed of lawyers, paralegals and others working with the DuPage
County legal community to provide non-legal service to others. The
organization thus provides an opportunity to get together with other
lawyers and paralegals to do something constructive in the community while taking a break from the law. For more information, please
contact Eddie Wollenberg at (630) 668-2415 .
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and to obtain due process of law
and the equal protection of the
laws; (B) to promote knowledge
of the law and of legal process,
rights and responsibilities among
the poor and the public generally;
and (C) to study the use of law
and legal process to combat
poverty and living conditions
among the poor and to provide
counsel to natural persons and
groups seeking these ends.
Legal Aid Statistics. The
DuPage Bar Legal Aid Service’s
office is located at the DuPage Bar
Center in Wheaton. Telephone
screenings or “intakes” from
applicants seeking legal services
are conducted Monday through
Friday from 9:00 a.m. until 2:00
p.m. The intake coordinator,
Lucy Cortez, conducts telephone
interviews to determine whether
the caller meets the financial
and subject matter guidelines
for assistance with legal aid. This
screening process may result in
assignment to a pro bono attorney,
assignment to an in-house
attorney, referral to another source
or agency for legal assistance,
or rejection for failure to meet
guidelines. Ms. Cortez is bilingual
and able to accommodate Spanishspeaking callers.
The screening statistics for the
fiscal years 2009 and 2010 are as
follows:

LEGAL AID SCREENING STATISTICS
FOR FISCAL YEARS 2009 AND 2010

DUPAGE
BAR
LEGAL AID
SERVICE

2008-09

2009-10

1,784

1,800

309

463

4

0

Out of County

13

6

No Retainer

15

21

States Attorney’s Office

0

0

Public Defender’s Office

0

0

14

14

Private Attorney Involvement

129

142

In House Attorneys

366

403

Private Attorney Involvement

129

142

In House Attorneys

366

403

Private Attorney Involvement

2,488.35

2,258.40

Robin Roe

In-House Attorneys

2,934.25

3,554.00

Office Manager

TOTAL SCREENINGS
DENIED AND REFERRED TO:
Lawyer Referral Service
Prairie State Legal Services

Reduced Fee Panel (DCBA)
ACCEPTED AND REFERRED TO:

COMPLETED CASES:

TOTAL PRO BONO HOURS:

STAFF
Following are the members
of the DuPage Bar
Legal Aid Service Staff:

Brenda M. Carroll
Director/Managing Attorney

Cecilia Najera
Melanie MacBride
Staff Attorneys

Renee St. Laurent

STATEMENTS OF FINANCIAL POSITION
FOR THE YEAR ENDING JUNE 30, 2010

Secretary

Lucy Cortez

ASSETS

Intake Coordinator

CURRENT ASSETS
Cash and Contributions Receivable

$

145,131

Grants Receivable

2,000

Prepaid Expenses

4,149
151,280

TOTAL CURRENT ASSETS

Maribel Rodriguez
Secretary/Receptionist

Accrued Expenses

13,928

TOTAL LIABILITIES

13,928

Scott Hollmeyer,
Maureen Mulville
Sabrina Ostrom
Daniele Pfluger
Amy Riley
Kimberly Verest
Crystal Arias*

73,139

* non-attorney, bi-lingual

35,787

NET PROPERTY AND EQUIPMENT
$

TOTAL ASSETS

187,067

LIABILITIES AND NET ASSETS
CURRENT LIABILITIES
Accounts Payable

$

0

NET ASSETS
Unrestricted – Operating
Unrestricted – Board Designated

100,000

TOTAL NET ASSETS

173,139

TOTAL LIABILITIES AND NET ASSETS

$

Volunteer Attorneys

187,067

m a r c h 2 0 11

57

students, and their families in recovery; and educate the legal profession as
to the causes of and available remedies
for attorney impairment.
On November 5, 2010, more
than 270 individuals attended the
annual dinner hosted at the Union
League Club of Chicago, celebrating the Lawyers’ Assistance Program.
Retired Justice Warren Wolfson was
the keynote speaker. He traced the
beginnings of the program through
the important changes that came with
stable funding, increased services, and
a broader focus on the problems that
lawyers face.
The number of new cases before the
Lawyers’ Assistance Program remains
high and the issues are more complex
than ever. More cases of psychological problems are reported compared
to addiction problems, though both
often coexist. In cases of chemical dependency, alcohol addiction remains
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the substance most abused, though a
slight increase in addiction to prescription drugs is now being reported.
The Lawyers’ Assistance Program
continues to be concerned with the
high number of cases involving severe depression, suicide ideation, and
suicide attempts. For example, the
Lawyers’ Assistance Program is seeing
a disturbing trend among law students
who are graduating without being able
to find positions. These young lawyers are usually struggling with stress,
anxiety, alcohol abuse, drug abuse,
and sometimes chemical dependency.
Clearly the current economy and the
job market for positions in law related fields are causing concerns and
difficulty for new lawyers, as well as
those who have been practicing law
for many years.
Given the reports and stated purposes of the programs discussed, the
author asks each reader to consider how

the Illinois State Bar Association and
the DuPage County Bar Association
should handle the regulation and/or
control over the responsibility for individual conduct versus enacted regulation.
For instance, consider that the
Illinois State Bar Association and the
DuPage County Bar Association have
meetings in which open bars are available after just funding rehabilitative
services for recovery. While offering
no answer here, the author invites discussion as to whether this is an example of indirectly promoting the cause
of a social ill and then raising funding
for a cure after the damage is done,
or simply relying upon individuals to
self-regulate themselves? Of course,
the example is poor, as those attending
are precisely those devoted to the programs and their support. Still, as with
all such issues, interesting implications
arise. We welcome your comments. □

Classifieds
ASSOCIATE GENERAL COUNSEL
Global manufacturing company seeks
attorney with 3-5 years in-house counsel and/or international law firm experience. Job requirements include: Hands
on experience in the structuring, negotiating and drafting of agreements; Sound
business judgment and strategic thinking
ability with flexibility to work on a variety
of projects simultaneously and under
deadline pressures independently or as
part of a team; Excellent oral and written
communication skills; Excellent research
skills with attention to detail coupled with
a high degree of accuracy; Proficiency
with Microsoft Office Suite and LexisNexis legal research tools; The job function is in-office located at the Company’s
Downers Grove, IL headquarters, but
requires travel, including internationally,
25% of the time. Send resume and
cover letter detailing your credentials
to jobopps@magnetrol.com.
PARALEGAL
Wheaton law firm seeks a paralegal with
a minimum of two years experience in
medical negligence/personal injury litigation. Experience must include working
with clients to prepare pleadings, issue
and answer written discovery requests
and other litigation support tasks such
as intake, meeting memos and basic
medical research. Trial experience is
a plus. Must have strong writing, communication, organizational and follow-up
skills and possess an ability to work independently. Paralegal certificate required.
Qualified candidates please e-mail
your resume and salary requirements
to margo@wkkplaw.com No phone
calls or faxes.

LEGAL ASSISTANT
Established Wheaton Law Office seeks
legal assistant/receptionist with 4+ years
of experience. Submit resume and references to Email: dlvargas@pkalaw.com

fices are occupied by attorneys. Use
of conference room, copier and kitchen
included; ample parking. Excellent location on Lake Street near I-355. For more
details, call Ted at (630) 467-0400.

ITASCA LAW OFFICE
Office Suite available. Four offices (600
sq ft.) with reception area (48.5 sq. ft.),
including enclosed storage area (200 sq.
ft.). Use of conference rooms, copier &
kitchen. Furniture vailable for purchase.
Ample parking. Exc. location.
Call
(630) 760-4612.
ITASCA LAW OFFICE
Office space (9.5 x 14). Use of conference rooms, copier & kitchen. Furniture
available for purchase. Ample parking.
Excellent location. (630) 760-4612.
LISLE
Professional Office Building on Rt. 53 in
Lisle, next to River Bend Golf Course.
Up to 550 sq. ft. of exclusive space available, plus use of common areas, including waiting room and kitchenette. Close
to I-355 and I-88. Broadband Internet
connection available. Ideal for attorneys,
accountants, and other professionals.
Three other attorneys in building. Client
referrals possible. (630) 960-0500.
NAPERVILLE (Washington and Diehl)
One premier furnished 15’ X 10’ office
available in three law office Suite. Large
shared conference room and reception
area. Dedicated telephone line with inperson answering. Internet and other
resources available. Very professional,
ample parking, bldg. has deli and wellequipped workout room. Great location!
Call Jennifer at (630) 416-7004.
ADDISON
Furnished law office space (8.5 by 13.5)
available in a three office suite; small
space for assistant. The other two of-

Legal Nurse Consultants
A Medical Legal Consulting Firm
Kafka & Associates
2345 Shiloh Drive
Aurora,IL 60503
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D & R Couriers
Summons/Subpoena
Service Station to
Station; Lawyer to
Lawyer;
Lawyer to Court
(630) 890-1807-Dave
or (630) 890-1925 Renee
Rimkus Consulting Group,
Inc.
999 Oakmont
Plaza Drive
Suite 550
Westmont, IL 60559
Phone: (630) 321-1846
Fax: (630) 321-1847
kastanton@rimkus.com
www.rimkus.com

Taylor Rees Beckey
Forensic accounting. Expert opinion.

Providing hard numbers. Easily.SM

1-800-773-2727

Tony Rees CPA, ABV, CFF

Dennis Taylor CPA, MBA, ABV, CFF

CPAABV.COM

To run your classified ad in this space, please contact the DCBA or send your content to: classifieds@dcbabrief.org.
Pricing for regular and display classifieds appears in the advertising section of our website, dcbabrief.org
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Where to be in march

The President’s Trip, Spring
Training in Arizona

P

hoenix, Arizona’s famed Biltmore
Resort is the place to be the
weekend of March 4-6, 2011. The
site of this year’s President’s Trip,
attendees will have the opportunity
to earn up to four hours of MCLE
credit and enjoy great spring training
baseball. Other activities in the
Phoenix area include horseback
riding, golf, wonderful hiking and

Photos of the Arizona Biltmore
and Hohokam Park (home of
Chicago Cubs Spring Training).

climbing at nearby Piestawa (Squaw)
Peak and Camelback Mountain, as
well as world class shopping at the
nearby Biltmore Fashion Park.
The MCLE lectures will be
presented by a number of DuPage
County judges. Judge Neal Cerne
will deliver a lecture entitled
“Professional Advocacy is Effective
Advocacy.” Judge John Demling will

present “Custody and Removal, How
to Effectively Make Your Case.”
Judge Rodney Equi will discuss “The
Psychology of Persuading the Finder
of Fact.” Rounding out the morning
session will be Judge Robert Gibson,
who is presenting “Advising Distressed
Homeowners.”
As DCBA President, Steve
Ruffalo, told us last month, this
year’s President’s Trip is designed to be
family friendly. “We see each other
professionally all the time,” he said,
“and it’s great that we have all these
events in the DCBA for attorneys and
judges and paralegals to get together.
But, for many of us, our families are
a very important part
of who we are and what
matters to us. I think
it’s important that we
provide ways for our
families to get to know
who all these people are
and that we get a chance
to interact with our
families at some of these
events.”
To register,
contact Sue Makovec at
the DCBA, (630) 6537779. □

The DCBA BRIEF is the Journal of the DuPage County Bar Association (“DCBA”). Unless otherwise stated, all content herein is the
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Opinions and positions expressed in articles appearing the DCBA BRIEF are those of the authors and not necessarily those of
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acceptance and editing by the Editorial Board of the DCBA BRIEF. Material submitted to the DCBA BRIEF for possible publication
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representation of any kind by the DCBA or any of its members. CONTACT INFORMATION: All Articles, comments, criticisms and
suggestions should be directed to the editors at email@dcbabrief.org.
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Professional Liability
Insurance

Newly Licensed
Attorney Program

Surety Bonds

Risk Management

Rated “A” Excellent
by A.M. Best Company

Endorsed by Illinois
State Bar Association

Exclusive Program
Designed for the
Newly-Admitted Lawyer

Exclusively Serving
Lawyers and Law
Firms Since 1988

Over $9.7M in Policyholder
Dividends Since 2000

Free CLE and
Premium Savings

STRONG, COMMITTED & DEDICATED

800-473-4722
www.isbamutual.com
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