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From the Editor

Entertainment Is Serious Business
By Christine McTigue

Perhaps you have been out of town for a few
months. Perhaps you did not read the January
or February issues of this magazine. Or perhaps you just need reminding that “Narcolepsy
the Musical: CLE Will Never Be the Same,”
the 41st annual Judges’ Nite show, will be held
on March 4, 2016, at the College of DuPage’s
Belushi auditorium. This is not just an
oppor tunity to watch your friends and
colleagues act, tell some jokes and sing a few
songs. This is your opportunity to contribute
to a very worthy cause – Legal Aid.
Legal Aid helps the indigent of DuPage County
with bankruptcy, divorce, parentage, and order
of protection cases. Legal Aid also represents
clients in probate cases, such as helping to
establish guardianships for disabled adults
who have no estate, or over minors where
the guardian is indigent. Legal Aid may be
appointed to act as GAL, defend against a
guardianship being entered, or represent a
biological parent from having his or her
parental rights terminated in an adoption case.
Many clients are domestic violence victims and
single parents. During the 2014-2015 fiscal
year, Legal Aid handled 559 cases and provided
over 10,000 hours of pro bono service, with the
help of DCBA members.
If you take on a pro bono case of your choice,
Legal Aid has the ability to allow you to get
credit for taking on that case. Just let Legal Aid
know that you would like to take on that case
and have the client call Legal Aid to complete
an intake and application.

Legal Aid’s budget for the 2015-2016 year is
$393,668. Last year, the budget was $452,863.
Legal Aid has had to reduce staff and benefits
this year due to budget cuts. This year’s
budget includes receiving $10,000 from Judges’
Nite. That $10,000 accounts for 2.5 percent of
the annual budget, and one-third of an entire
month of operating costs.
So in addition to an enjoyable evening, and
an opportunity to bid on fantastic auction
items, your purchase of a ticket will help reach
(and hopefully exceed) the sum of $10,000 to
benefit this worthy program. Please refer to
Where to Be in March at the end of this issue for
further details.

Christine McTigue has her office
in Wheaton. She concentrates
her practice in civil appellate
law and insurance coverage
matters. Christine is on the
panel of neutral commercial
arbitrators for the American
Arbitration Association, and is
a court-certified mediator for
the law divisions of DuPage and
Cook counties. She received her
Bachelor of Arts, magna cum
laude, from the University of
Minnesota and her J.D. from
Loyola University of Chicago.

David Schaffer served as our lead articles
editor this month; he also had time to write
an article we can all learn from, “Reflections
on Practicing Family Law for More than Three
Decades.” Please join me in thanking him.
Colin Anderson, on behalf of the Animal
Law section authored “Recognizing Animal
Sentience Within The Law.” From the School
Law section, Janet Wagner penned “JCA
and IDEA: Getting Two Systems in Sync.”
Kaitlyn Anne Wild, for the Appellate Law
section, wrote “What Appellate Lawyers Wish
Trial Lawyers Knew.” In the News & Events
section, Sean McCumber authored an
article on a development in the Illinois court
system, which is not so new to DuPage,
“Illinois Supreme Court Creates Standards
for Problem-Solving Courts.” Thanks to all of
them for their contributions.
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President’s Message

How to Stay Married to an Attorney
By James J. Laraia

Several months ago an article was brought to
my attention entitled, How to Stay Married
to an Attorney. This was a “How To” article
under the website wikiHow and can be found
at http://m.wikihow.com/Stay-Married-toan-Attorney. I came across it as a Facebook
post my wife tagged me in and we thought
it was funny to see how similar the examples
in the article were to real life. I had read the
article very quickly and really only focused
on the parts that were highlighted in the
Facebook exchange. For example, one of the
suggestions was to “Ask your spouse to turn
off lawyer mode.” We are trained in law school
to “question, question, question, until we pinpoint a hole in the argument.” Our spouses
were advised not to “question back during an
argument” because your attorney spouse has
a “black-belt in handling incoming questions.”
Small snippets of text were surrounded by
hand drawn pictures of people arguing, giving
a snapshot of married life with an attorney.
After engaging in some good-natured
Facebook banter, I closed the article, thinking
in the back of my mind that it may be
comical to revisit it later and see if the spouses
of some of my attorney friends would be
willing to comment about their communication with their spouses.

Well, I did revisit the article in the hopes it
would make for an entertaining topic for the
President’s Page. But in rereading the article
and taking the time to read all of the sources of
information cited, I began to see a new theme
in it – understanding the need for attorneys to
seek the help and support necessary to address
the daily challenges of stress, anxiety, work and
family pressures, depression, and substance
abuse. The article, and more especially the

source material, provides a great warning
sign to the issues that we, as attorneys, often
times do not want to admit, or are too afraid
to face. Do you fall into the trap of bringing
your work home with you on a mental and
emotional level, and how does it affect your
relationship with your spouse and family?
Though our spouses may joke about “lawyer
mode,” it is often something that we cannot
turn off. How do we manage our workload
so we can provide our families with the time
they deserve . . . and we need? How can we
adjust our practice habits to avoid psychological problems in the future?
I encourage everyone to read the article
and review the source material. Though the
information is condensed to a certain extent,
and I’m sure there are even more informative
and comprehensive reviews of this subject
matter, it opened my eyes to problems that
we talk about too infrequently and on a
superficial level until we need help ourselves
or need to help a colleague. In one article,
The Depressed Lawyer – Why are so Many
Lawyers Unhappy? written by Tyger Latham,
Psy.D., a licensed clinical psychologist
practicing in Washington, DC and posted
on May 2, 2011, on the Psychology Today
website https://www.psychologytoday.com/
blog/therapy-matters/201105/the-depressedlawyer, Latham provides 10 practical tips for
lawyers in distress and for those who care
for them. He suggests: (1) Set realistic and
obtainable goals; (2) Learn to prioritize your
life; (3) Recognize that “mistakes” are a part
of life; (4) Be cognizant of our emotional
barometer and use such information to
evaluate whether you are achieving an
optimal balance between life, work and play;
(Continued on page 6)
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James J. Laraia (“Jay”) is a partner with the law firm of Laraia &
Laraia, P.C. of Wheaton, Illinois.
He concentrates his practice in
the areas of family law, general
civil litigation and chancery
matters. He was licensed by
the Supreme Court of the State
of Illinois in 2001, after having
received his Juris Doctorate
from Northern Illinois University
College of Law in the same year.
Jay received his undergraduate
degree from Benedictine
University. Prior to joining his
current law firm in 2003, Jay was
an assistant state’s attorney in
DuPage County.
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President’s Message (Continued from page 5)
(5) Take your mental health seriously; (6) Seek balance in
your life; (7) Learn to manage your stress; (8) Accept that the
practice of law is inherently stressful; (9) Know and take
advantage of your personal strengths; and (10) Remember
that true professionals know when to ask for help and delegate
responsibility.
I have much more to learn about this topic, but it was very helpful
for me to read the material and take a step back and recognize the
importance of monitoring my own stress levels and learning how
to manage them. I believe that is the first step to avoiding the
problems that are plaguing fellow attorneys at an alarming rate. I
hope it will assist you also in managing your own stress in order to
have a healthy life and practice.

The DCBA Brief is the Journal of the DuPage County Bar Association
(“DCBA”). Unless otherwise stated, all content herein is the property of
the DCBA and may not be reprinted in whole or in part without the express
permission of the DCBA. ©2015 DCBA. Opinions and positions expressed
in articles appearing in the DCBA Brief are those of the authors and not
necessarily those of the DCBA or any of its members. Neither the authors
nor the publisher are rendering legal or other professional advice and this
publication is not a substitute for the advice of an attorney. Publication
Guidelines: All submitted materials are subject to acceptance and editing
by the Editorial Board of the DCBA Brief. Material submitted to the DCBA
Brief for possible publication must conform with the DCBA Brief’s Writers
Guidelines which are available at dcbabrief.org. Advertising and Promotions: All advertising is subject to approval. Approval and acceptance of
an advertisement does not constitute an endorsement or representation
of any kind by the DCBA or any of its members. Contact information: All
Articles, comments, criticisms and suggestions should be directed to the
editors at email@dcbabrief.org.
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A Fellow of both the American and International
Academies of Matrimonial Lawyers, David
Schaffer concentrates in domestic and
international matrimonial and child custody
cases. His firm, Schaffer Law, Ltd., is located
in Naperville. In addition to the DCBA Editorial
Board, he is a former Chair of the ISBA Family Law
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David currently sits on the ISBA’s International and
Immigration Law Committee.

8 Recognizing Animal Sentience Within the Law
- By Colin William Anderson
14 JCA and IDEA: Getting Two Systems in Sync
- By Janet Wagner
20 What Appellate Lawyers Wish Trial Lawyers Knew
- By Kaitlyn Anne Wild
24 Reflections on Practicing Family Law for More
than Three Decades
- By David N. Schaffer
26 Illinois Law Update
- Editor Jordan M. Sartell

ARTICLES

In May of 2015, the New Zealand Parliament unanimously
passed the Animal Welfare Amendment Act.1 The new law is
notable because of its express intent to reform the country’s laws
regulating the treatment of animals in order to recognize animal
sentience. In this way, the new law reflects a growing consensus
that animals, like humans, are sentient beings and therefore
entitled to greater legal protections.

Recognizing

Animal Sentience
Within the Law

By Colin William Anderson

Generally speaking, the term “sentient” is simply the ability to
feel, see, hear, smell or taste.2 Few would doubt that animals are
sentient beings in this sense of the word. But the New Zealand
Parliament intended the term to carry a far more broad definition, one often utilized in animal rights philosophy. Dr. Virginia
Williams, chair of New Zealand’s National Animal Ethics Advisory Committee, paraphrased the Parliament’s intent when she
said that to acknowledge “animals are sentient is to state explicitly
that they can experience both positive and negative emotions,
including pain and distress.”3 By acknowledging that animals,
like humans, are capable of complex emotional experience and
mental consciousness, animal rights philosophers have made
convincing arguments that animals therefore have inherent
moral value independent of their use and value to human
beings.4 It would therefore appear that by passing the Animal
Welfare Amendment Act, the New Zealand Parliament is
attempting to reflect the belief that as sentient beings with
inherent moral value, animals are entitled to certain individual
and arguably inalienable rights.
Given the stated intent of the Animal Welfare Amendment
Act, it is possible for the new law to have far reaching implications. As Colin Allen and Michael Trestman noted in their
article, Animal Consciousness:
“There is a lot at stake morally in the question of whether
animals are conscious beings or ‘mindless automata.’ Many
billions of animals are slaughtered every year for food, use in
research, and other human purposes. Moreover, before their
deaths, many – perhaps most – of these animals are subject to
conditions of life that, if they are in fact experienced by the
animals in anything like the way a human would experience
them, amount to cruelty.”5

1. Animal Welfare Amendment Act (No 2) 2015 at http://www.legislation.govt.nz/act/public/2015/0049/
latest/DLM5174807.html.
2. http://www.merriam-webster.com/dictionary/sentient.
3. http: //www.stuff.co.nz/nelson-mail/68363264/New-Zealand-legally-recognises-animals-assentient-beings.
4. Tom Regan, The Radical Egalitarian Case for Animal Rights, In Defense of Animals (1985) at 13-26.
5. Colin Allen and Michael Trestman, Animal Consciousness, Stanford Encyclopedia of Philosophy (1995).
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A law that recognizes animal sentience could therefore have a
substantial impact on the ways and extent to which farming,
science, and other commercial industries may use and exploit
animals in furtherance of their objectives. In fact, some would
argue that recognizing animal sentience imposes a moral
obligation to not just restrict certain uses of animals for
humans’ benefit, but to completely abolish any and all use of
animals, including the total abolition of the use of animals in
science, the total dissolution of commercial animal agriculture,
and the total elimination of commercial and sport hunting
and trapping.6
To the extent New Zealand’s Animal Welfare Amendment Act
is an attempt to impose this moral theory into the country’s
laws, or a comparable moral theory, it is undoubtedly
ambitious and likely unrealistic. It seems clear that any attempt
to completely abolish humans’ use of animals would be unattainable in a modern western society like New Zealand, and if
such a law was passed it would certainly have produced more
headlines than New Zealand’s law did. Nevertheless, even
without going to the full philosophical extent of what it means
to be a sentient being, by recognizing animal sentience within
the law there is still great potential for reducing much of the
cruelty towards animals that is regularly bemoaned by animal
rights proponents. The pertinent question then is the extent
to which the substantive provisions of the Animal Welfare
Amendment Act actually give animals independent legal rights
and protections. It is possible that the Act’s acknowledgment
that animals are sentient beings is mere window dressing with
no real weighty legal impact.
The stated purpose of New Zealand’s Animal Welfare Amendment Act is to reform the Animal Welfare Act of 1999 to
further prevent the ill-treatment of animals. The Act defines
ill-treatment to mean, “causing [any] animal to suffer, by any
act or omission, pain or distress that in its kind or degree . . .
[and] in the circumstances in which it is inflicted, is unreasonable or unnecessary.”7 The Act defines “animals” to include
any mammal, bird, reptile, amphibian, fish, octopus, squid,
crab, lobster or crayfish, and “any other member of the animal
6. Tom Regan, The Radical Egalitarian Case for Animal Rights, In Defense of Animals (1985) at 13-26.
7. Animal Welfare Act 1999, p. 13 at http://www.legislation.govt.nz/act/public/1999/0142/latest/
DLM49664.html.
8. Animal Welfare Act 1999, p. 11.
9. Animal Welfare Act 1999, p. 24.
10. Animal Welfare Act 1999, p. 24.
11. Animal Welfare Act 1999, p. 25.
12. Animal Welfare Act 1999, p. 26.

kingdom” which is subsequently declared by New Zealand’s
Governor-General.8 With these core concepts in mind, the
new law seeks to: (1) require owners of animals, and persons
in charge of animals, to attend properly to the welfare of
those animals; (2) specify conduct that is or is not permissible
in relation to any animal or class of animals; (3) provide a
process for approving the use of animals in research, testing,
and teaching; (4) establish a National Animal Welfare
Advisory Committee and a National Animal Ethics Advisory
Committee; and (5) provide for the development and issues of
codes of welfare and the approval of codes of ethical conduct
in relation to animals.
One of the more broad reaching sections in the Act is the
general duty imposed on all owners of animals, and every
person in charge of an animal, to ensure that the physical,
health and behavioral needs of the animals are met, and to
do so in accordance with “good practice and scientific knowledge.”9 To the extent an animal is ill or injured, the Act requires
the person in charge of the animal to take steps to ensure the
animal receives treatment that alleviates any unreasonable
or unnecessary pain or distress.10 The Act does not prevent
euthanizing an animal when the animal is in such a condition
that it is unreasonably or unnecessarily suffering, and in fact
makes it illegal for a person to keep an animal alive when it is
unreasonably or unnecessarily suffering and there are no steps
available to treat or alleviate the suffering.11
The Act also makes it illegal for an owner or person in charge of
an animal to abandon the animal, without reasonable excuse, in
circumstances where the person has not taken steps to ensure
the animal’s physical, health and behavioral needs are met.12

About the Author
Colin W. Anderson is a principal attorney at the
law firm of Anderson & Uddin, P.C. Colin’s
practice includes attorney and professional
malpractice defense, foreclosure law and debt
collection, and commercial and contractual
litigation. Colin is a graduate of the John
Marshall Law School (J.D. 2009) and Northeastern
Illinois University (B.A., cum laude, 2006). Colin
is also the founder of the Animal Law Project,
an organization that provides pro bono legal services to animal welfare
groups throughout Illinois.
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debarking a dog or declawing a cat, unless the veterinarian
determines the procedure is in the interests of the animal.17
Illinois law does not prohibit declawing or debarking procedures, although it does prohibit the tail docking of a horse
unless it is proven to be a benefit to the horse.18 Not surprisingly, the New Zealand Act does not ban recreational hunting.
However, it does require anyone who sets a trap for an animal
to check the trap at least once every day within 12 hours of
sunrise, and once an animal is discovered in the trap to attend
properly to the care of the animal as described above or
humanely kill the animal immediately.19

Instead, the Act insists that
any time humans use and
exploit animals, such as with
scientific testing, the benefit
derived from the use of the
animals must outweigh the
harm suffered by the animals

Significantly, the Act makes it a criminal offense for not just
individuals to willfully or recklessly mistreat animals, but
corporations as well.13 A violation for an individual is a maximum of 5 years in prison or a $100,000 fine, and for a corporation a $500,000 fine. Violations are governed by “strict liability”
standards, meaning an individual can be prosecuted regardless
of whether the individual intended to violate the Act.14
By comparison, Illinois law similarly makes it illegal to willfully
mistreat an animal and also to abandon an animal. Under the
Illinois Humane Treatment for Animals Act, it is a criminal
offense to beat, cruelly treat, torment, starve, overwork or
otherwise abuse any animal, and no owner may abandon an
animal where it may become a public charge or may suffer injury,
hunger, or exposure.15 The Illinois Act also requires owners
to provide animals in their charge with a sufficient quantity
of good quality, wholesome food and water; adequate shelter
and protection from the weather; veterinary care when
needed to prevent suffering; and humane care and treatment.16
In this way, the New Zealand Act is not that much different
from Illinois law other than the ability to charge corporate
entities with the crime.

On a commercial level, the Act goes to great lengths to
“protect New Zealand’s reputation as a responsible exporter
of animals and products made from animals.”20 As such, in
addition to requiring every person in charge of transporting
animals to ensure each animal is provided with reasonably
comfortable and secure accommodation and is supplied with
proper and sufficient food and water, the Act also requires
each exporter to obtain an animal welfare export certificate.21 A certificate is granted only after the issuing authority
considers a number of factors, including the experience of
the exporter, the species of the animals to be exported, the
number of animals to be exported, and the ages and physiological state of the animals to be exported.22 While the Illinois
Animal Control Act requires a Certificate of Veterinary
Inspection when transpor ting agricultural animals into
Illinois, the Illinois certificate is primarily concerned with the
health of the transported animals for human safety reasons,
not out of concern for the animals’ wellbeing.23

In addition to the broad and all-encompassing measures, the
New Zealand Act also addresses specific issues with more
narrowly tailored rules. For example, the Act prohibits veterinarians from performing certain types of surgeries, such as

One of the more lauded provisions within the New Zealand
Act is the restrictions placed on animal research and testing,
including a total ban on the use of animals in cosmetic related
research and testing. This section limits the use of animals in
research, testing, and teaching to those cases where there is
good reason to believe the research or testing will enhance the
understanding of human beings, animals or ecosystems, and
where “the benefits derived from the use of animals . . . are
not outweighed by the likely harm to the animals . . . ”24 The
Act also requires that before any research or testing may be
performed, the Animal Ethics Committee must approve the

13. Animal Welfare Act 1999, pp. 32-33.
14. Animal Welfare Act 1999, p. 24.
15. 510 ILCS 70/3.01.
16. 510 ILCS 70/3.

17. Animal Welfare Act 1999, p. 27.
18. 720 ILCS 5/48-5.
19. Animal Welfare Act 1999, p. 40.
20. Animal Welfare Act 1999, p. 41.
21. Animal Welfare Act 1999, p. 30.
22. Animal Welfare Act 1999, p. 43.
23. 510 ILCS 5/1.
24. Animal Welfare Act 1999, p. 59.
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testing and/or research.25 In determining whether to approve
the testing or research, the Ethics Committee is empowered
to consider not just the scientific or educational objectives, but
also the harm or distress felt by the animals.26
Conversely, Illinois law places few restrictions on animal
testing and research other than to cooperate with the U.S.
Secretary of Agriculture in carrying out the Federal Animal
Welfare Act.27 In fact, Illinois makes it a criminal offense for
anyone to interfere with a scientific research or agricultural
production facility, including gaining access to such a facility
by using “false pretenses” for the purpose of “performing acts
not authorized by that facility.”28 For example, gaining access
to research and testing facilities for the purposes of whistle
blowing or to sabotage the facility is illegal.
When New Zealand’s Animal Welfare Act is measured against
comparable Illinois law, it is clear that New Zealand has taken
substantial steps towards establishing both broad and narrow
measures to ensure animal welfare, and which arguably endow
animals with independent legal rights. Still, the New Zealand
law does not significantly diminish, or even admonish, the
fundamental ways in which New Zealand society uses and
exploits animals for human benefit, which as stated at the outset many argue is a logical necessity once animal sentience is
recognized.29 Instead, the New Zealand Act takes a utilitarian
approach. The Act does not simply accept as true the premise
that animals may be used and exploited by humans as humans
see fit and at their discretion. Instead, the Act insists that any
time humans use and exploit animals, such as with scientific
testing, the benefit derived from the use of the animals must
outweigh the harm suffered by the animals. While this may fall
short of the hopes of many animal rights proponents, it is still
undeniable progress in the fight for animals’ rights.

be easy. Rather, he believed that people “must change their
beliefs before they change their habits.”30 So in this sense,
maybe it means something that while the substantive provisions of New Zealand’s Animal Welfare Act still allow the use
and exploitation of animals in ways that many, like Reagan,
believe are fundamentally immoral, the fact the law recognizes
animal sentience nevertheless serves as a viable mechanism for
changing peoples’ beliefs first, with the hopes that eventually
peoples’ habits will be changed as well.
The New Zealand Act’s establishment of a National Animal
Ethics Committee is therefore arguably the most significant
provision within Act. In addition to being charged with specific
tasks such as approving testing and research, the Committee is
also charged with establishing codes of welfare that establish
minimum standards with regards to the way in which persons
and companies must care for animals.31 Furthermore, the Committee is also charged with advising New Zealand’s Minister
of the Crown and Prime Minister regarding the adoption of
additional standards and policies relating to animal welfare in
the future. The National Animal Ethics Committee therefore
serves as a powerful authority for both enforcing the Animal
Welfare Act as currently written, and also for ensuring the Act
serves as a fluid and progressive legal doctrine, which can be
added to and improved upon in the near and distant future as
peoples’ beliefs towards animals change. For this reason and
others, the New Zealand Animal Welfare Amendment Act can
be viewed as a great success for the animal rights movement.

In The Radical Egalitarian Case for Animals Rights, Tom Reagan
argued that because of the inherent moral value that comes
with being sentient, animals have equal moral value to humans
and therefore humans have a moral obligation not to use or
exploit animals in any way. In making this argument, Reagan
did not fool himself into believing the societal shift away from
the deeply embedded use and exploitation of animals would

25. Animal Welfare Act 1999, p. 61.
26. Animal Welfare Act 1999, p. 70.
27. 225 ILCS 605/2.1.
28. 720 ILCS 5/48-2.
29. Tom Regan, The Radical Egalitarian Case for Animal Rights, In Defense of Animals (1985) at 13-26.

30. Tom Regan, The Radical Egalitarian Case for Animal Rights, In Defense of Animals (1985) at 24.
31. Animal Welfare Act 1999, p. 53.
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JCA and IDEA:

Getting Two Systems
in Sync
By Janet Wagner

“Fundamentally, a Child with serious or chronic delinquent
behavior predictably has experienced consistent school failure
and stagnant school achievement from an early point in
elementary school.”1
This article looks at the parallel goals of the delinquency
system and special education and how they can converge to help
children become productive members of the community. How
can and should the court and school systems work together
to at least help youth stay out of delinquency proceedings, and
to thrive at best?
Parallel Goals
The Illinois Juvenile Court Act
The Illinois Juvenile Court Act (“JCA”)2 is intended to, among
other things, equip juvenile offenders with competencies to live
responsibly and productively3 and to “provide an individualized
assessment of each alleged and adjudicated juvenile, in order to
rehabilitate and to prevent further delinquent behavior through
the development of competency in the juvenile offender.”4
“Competency” means the development of educational,
vocational, social, emotional and basic life skills which enable a
minor to mature into a productive member of society.5

1. Eileen L. Ordover and Joseph B. Tulman, Chapter Four: School Discipline and Students with Disabilities,
in Special Education Advocacy Under the Individuals with Disabilities Education Act (IDEA) for Children
in the Juvenile Delinquency System, Joseph B. Tulman and Joyce A. McGee, eds., (1998) at 4-2.
2. 705 ILCS 405/5-100, et seq.
3. 705 ILCS 405/5-101(1).
4. 705 ILCS 405/5-101(1)(c).
5. Id.

14

Article V, Part 3 of the JCA contains various immediate
intervention procedures. These include formal and informal
station adjustments, probation adjustment, and community
mediation programs.6 Conditions of formal and informal
station adjustments include school attendance.7 Even the
community mediation panel may require school attendance.8
Only when a probation adjustment is deemed appropriate does
the JCA address a referral to a special education program.9 A
minor’s educational status is among the factors considered when
deciding whether a minor will be released or remain in custody.10
Attendance at school can also be a pre-trial condition.11
At each stage, education and school attendance are
mentioned. Yet, only the parents or school personnel12 have
any enforceable authority for referrals for evaluations under
Individuals with Disabilities Education Improvement Act
(“IDEA”).13 Without educational support, the goal of getting
the child back to school can be just a pipe dream – and end up
feeding the school to prison pipeline.
The Individuals with Disabilities Education
Improvement Act
Identifying children with disabilities is the responsibility of
every school district under the “child find” provisions14 of the
Individuals with Disabilities Education Improvement Act15
and the accompanying regulations.16 Not all children with
disabilities are eligible for special education services. However,
a child who has been identified, evaluated and found eligible
for special education is entitled to interventions to help him
or her learn and to certain protections in school disciplinary
matters, each of which may be able to prevent the child’s
departure from the educational system altogether.
A child who is struggling in school should be referred for an
evaluation. A teacher can refer the child, as can the child’s
parents or certain other adults acting as the child’s parents or
guardians.17 With the consent of the parents,18 the child will
6. See 705 ILCS 405/5-300, et seq.
7. 705 ILCS 405/5-301(1)(e)(iv) and 705 ILCS 405/5-301(2)(d)(iii)(a).
8. 705 ILCS 405/5-310(4)(f).
9. 705 ILCS 405/5-305(5)(d).
10. 705 ILCS 405/5-405(4)(d).
11. 705 ILCS 405/5-505(1)(e).
12. School personnel may refer a student for evaluation, however, parental consent is required before
testing and evaluations can proceed unless the school files for and prevails at a due process hearing.
13. Except where the child is a ward of the state. See 20 U.S.C.A. § 1414(a)(1)(D)(iii)(II).
14. 20 U.S.C.A. §1412(3)(A).
15. 20 U.S.C.A. §1400, et seq.
16. See 34 C.F.R. §300.111, 300.130-144 (child find provisions).
17. 20 U.S.C.A. §1414(a)(1)(B).
18. If the parents do not consent, the school district can file for a due process hearing. If the school
prevails, the independent hearing officer can direct that the child be evaluated.
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be evaluated in the area in which he or she struggles and other
domains determined to be relevant by the child’s educational
team, which includes the parents.

interest in attending school which cannot be taken away without
minimal due process: notice and an opportunity to present his
or her side of the story.

To be eligible, a child must have a disability by reason of
which he or she needs special education.19 The next step is to
determine whether, as a result of the disability, that child needs
special education and related services.20 Once found eligible,
this is the starting point for the child to receive special
education services.

Analysis and Action
Kids need help and support before they ever touch the
delinquency system. The competencies that the JCA envisions
should be developed well before the youth is court-involved.
Given that a large percentage of court-involved youth have
learning disabilities, those competencies should have been
developed in the school systems, with its parallel goals, through
an IEP. Children start in the school system and should be
spending a great deal of their youth there – six hours a day for
12 to 13 years. If they have failed in the school system, we need
to ask why.

Under the IDEA, education is not just about academics. IDEA
envisions that children with disabilities also get assistance with
social-emotional skills and life skills. A child who demonstrates
a need should have a behavioral intervention plan as part of
his or her individualized education program (“IEP”). School
personnel should implement the behavioral intervention plan
in their interactions with the child with the goal of helping the
child manage his or her behavior.
With an IEP come certain disciplinary “protections” for the
child.21 Children with disabilities that make them eligible for
special education and related services cannot be suspended for
more than 10 days in the aggregate in a school year without
receiving the services as provided in the child’s IEP.22 More
than 10 days is considered a “change in placement” under IDEA
which requires a meeting of the IEP team (which includes the
parents) before such change can be effected.23 There must be
a “manifestation determination hearing” within 10 days of the
act to determine if the behavior was a manifestation of the
child’s disability.24 If so, the record of the suspension must be
expunged from the child’s record. There is an exception if the
act involved weapons, drugs or caused serious bodily injury.25
In such a case, the child may be moved to an interim alternative educational setting for up to 45 days.26 Expulsion can only
take place with the school board’s approval.27 In Goss v. Lopez,28
the U.S. Supreme Court held that a student has a property

“ [P]roperly designed and implemented regular and
special education programs can reduce the incidence
of antisocial behavior. Furthermore, early preventative behavioral interventions may also reduce the
need for special education referrals and placements.
Successful interventions teach and reward acceptable behavior, instead of relying on punishment or
other aversive discipline. Research also indicates
that a school’s atmosphere and discipline strategies
can contribute to violent behavior. More specifically,
traditional approaches to discipline, both by schools
and by the corrections systems, are the least effective
at reducing antisocial behavior and may even increase
the likelihood of delinquency. In this era of draconian
penalties for juvenile offenders and “zero tolerance”
school discipline policies, corrections and education
practitioners may wish to evaluate their programs in
light of this research.”29

About the Author

19. 20 U.S.C.A. §1401(3)(A).
20. 20 U.S.C.A. §1401(3)(A)(ii).
21. See 20 U.S.C.A. § 1415(k) and 34 C.F.R. §300.530.
22. 20 U.S.C.A. § 1415(k)(C)-(D) and 34 C.F.R. §300.530.
23. See 34 C.F.R. §300.536.
24. See 34 C.F.R. §300.530(e).
25. See 20 U.S.C.A. §1415(k)(1)(E).
26. 20 U.S.C.A. §1415(k)(1)(G).
27. See 34 C.F.R. §300.530(e)(2).
28. 419 U.S. 565 (1975).
29. Thomas A. Mayes, Perry A. Zirkel, The Intersections of Juvenile Law, Criminal Law, and Special Education
Law, 4 U.C. Davis J. Juv. L. & Pol’y 125, 156-57 (2000).
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For children with disabilities, schools are intended to educate
the whole child: academically, socially and emotionally through
special education and such related services as the child
requires, to independent living through life skills and transition
planning.
What needs to change and how to do it
Framing the issue in economic terms, as a policy matter, can
have an impact. This issue is not just about spending more
on education. It is not just about spending more and more on
policing juveniles. It is about investing in the next generation
and ending the poverty that results from a lack of education. It
means recognizing that it takes less money to educate youth
to become productive than to prosecute and incarcerate them.

“

Currently, the education

Parents, foster parents, guardians, CASA’s and social workers need information on getting educational help for children
through outreach programs. School resource officers, police
officers, probation officers, public defenders, state’s attorneys
all need basic training in recognizing learning disabilities and
special education law. The intake assessment form currently
used in Cook County’s juvenile probation office does not
assess a child’s educational needs.31 “When confronted with
a school-aged offender with a disability, many attorneys and
educators are understandably confused. This area of law is
difficult, chiefly because it draws from multiple sources: federal
and state constitutional law; federal and state special education
law; other federal education law, such as FERPA; federal
disability anti-discrimination law; and state and federal juvenile
and criminal law.”32
If personnel in the delinquency system were trained to
recognize the kind of behavior noted above and learned to
reframe their observations of behaviors certain children exhibit,
the experience of many children in the delinquency system
might be far different.

and delinquency systems
run parallel and judges
and schools have
concurrent jurisdiction

“The link between learning disabilities and juvenile
delinquency has been investigated more extensively
than the relationship between juvenile delinquency
and any other categorical labels (Robinson & Rapport, 1999). In fact the National Center for Learning
Disabilities (1996/1997) reports that when juvenile
delinquents were tested for learning disabilities 50%
met the criteria. Tragically, their learning disabilities had not been previously identified and therefore
support services were not implemented to promote
early academic, social and emotional success. However, when special education services were provided,
the recidivism rate for the LD delinquents dropped to
less than 2%.”30

30. Linda Bigby, Della Heidbrink Luaders, Linda Koehler, Ann Powell-Brown, A Look at the Total
Child in the Juvenile Justice System, 2004 J. Inst. Just. Int’l Stud. 47, 48 (2004).

“Attributes of learning disabilities that may predispose youth to engage in delinquent behaviors include
immature social skills, excessive dependency on
others, misinterpretation of social situations, deficits
in problem solving skills, impulsivity, inability to
focus attention, deficits in memory and reliance on an
external locus of control to explain their successes and
failures (Lerner, 2003). Furthermore, Osher (1999)
notes, that the attributes of learning disabilities may
be the behaviors that trigger misunderstanding and
even abuse of youth with learning disabilities by staff
in juvenile facilities. Therefore, training of judicial
staff, judges, juvenile and parole officers is critical in
order to break the cycle of behaviors that get youth
with learning disabilities in difficulty with the law
(Ross-Kidder, 2002). Early identification of learning
disabilities, coupled with special education and staff
training will lessen crime rates and recidivism for this
population.”33

31. Noted in roundtable discussion with Joseph B. Tulman held at Roosevelt University’s Mansfield Institute
on April 1, 2013.
32. Thomas A. Mayes, Perry A. Zirkel, The Intersections of Juvenile Law, Criminal Law, and Special Education
Law, 4 U.C. Davis J. Juv. L. & Pol’y 125, 156-58 (2000).
33. Linda Bigby, Della Heidbrink Luaders, Linda Koehler, Ann Powell-Brown, A Look at the Total Child in the
Juvenile Justice System, 2004 J. Inst. Just. Int’l Stud. 47, 48 (2004).
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The behaviors exhibited by some of these children are difficult to view as a manifestation of a disability without training.
Truly, unless and until one is able to reframe the behavior, it
will certainly seem as though some of these children are acting
willfully and should be locked up.
Currently, the education and delinquency systems run parallel
and judges and schools have concurrent jurisdiction. The
schools, however, are able to “refer” youth to the delinquency
system through arrests for behavior. Judges don’t have the same
referral authority. Under IDEA, where a child is a ward of the
state, the child welfare agency or a judge may refer a child for
an initial evaluation by the school if: “(aa) despite reasonable
efforts to do so, the agency cannot discover the whereabouts
of the parent of the child; (bb) the rights of the parents of
the child have been terminated in accordance with State law;
or (cc) the rights of the parent to make educational decisions
have been subrogated by a judge in accordance with State law
and consent for an initial evaluation has been given by an
individual appointed by the judge to represent the child.”34
A child outside these parameters cannot be referred by a judge
because “a juvenile court does not have the authority to order
special education or determine whether a child is eligible for
special education under the IDEA.”35
“The situation is truly ironic. The argument for retaining
ungovernable and truancy jurisdiction by the juvenile court is
that juvenile courts have to act in such cases because ‘if we
don’t act, no one else will.’ I submit that precisely the opposite is the case: because the courts act in the way they do, no
one else does.”36 Arrests at school for behavior of a child who
is frustrated by failure puts the delinquency system in the
position of a place of last and final resort.

“The case of In re Shelly M. is an excellent example of
a child’s special education needs affecting the course
of juvenile court proceedings. In this case, a New
York juvenile court judge referred Shelly, a habitually
truant juvenile, to her school district for assessment.
After the assessment revealed that Shelly was entitled to special education, the court deferred Shelly’s
sentence on condition that she attend an appropriate
educational placement.”37

An outcome such as this requires an understanding of the
rights, responsibilities, and obligations of special education law,
as well as a willingness on the part of the delinquency system
personnel to see such a child as a worthy individual. A strong
advocate for the child would surely help as well.

Conclusion
There is too much of a connection between children with
disabilities, children who need but have not been identified
for special education services, and children in the delinquency
system for these systems to run parallel.
Full federal funding to the states under IDEA must be an
appropriation not a mere authorization. Schools perform one
of the most important functions in our society: educating the
next generation. However, dropping the recidivism rate to two
percent would save a great deal of money that would otherwise
be spent prosecuting youth, giving those children a chance to
be contributors to the economy.

Schools need to be accountable for educating youth so that
they don’t become part of the delinquency system. Once the
child comes under the jurisdiction of the court, judges should
have the authority to be able to require such an accounting
from the school about the child’s progress – and to call school
personnel to appear and answer to the judge. In the meantime,
a judge might defer sentencing.

Even better, imagine an attitude shift in which each system
views each child as valuable and unique. Imagine if everyone
who touched the child’s life recognized his or her accountability
for that child’s experience with that person. In addition to holding the child accountable for his actions – so far as the child is
capable, what if we recognized that many of these children have
been failed by those who should have cared for them? What if
each of us took responsibility for seeing every child reach his or
her potential? Or, for a start, just to graduate from high school
with a regular diploma. It takes a village.

34. 20 U.S.C.A. § 1414(a)(1)(D)(iii)(II).
35. Thomas A. Mayes, Perry A. Zirkel, The Intersections of Juvenile Law, Criminal Law, and Special Education
Law, 4 U.C. Davis J. Juv. L. & Pol’y 125, 147-48 (2000).
36. James Bell, Prepared Opening Remarks, 6 Nw. J. L. & Soc. Pol’y 279, 283 (2011).

37. Thomas A. Mayes, Perry A. Zirkel, The Intersections of Juvenile Law, Criminal Law, and Special Education
Law, 4 U.C. Davis J. Juv. L. & Pol’y 125, 134 (2000).
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Not every trial lawyer wants to handle, or feels comfortable
handling, appeals. When a case needs to be taken up, or gets
taken up, on appeal, the trial lawyer has the option of bringing
in another lawyer with experience in appellate matters. Such
collaborations between trial lawyers and appellate lawyers can
be beneficial to the clients (who receive the best representation
possible in all stages of their cases) and to the lawyers (who
have the opportunity to focus their practices on the areas of
law where their experiences and strengths lie).

What Appellate
Lawyers Wish Trial
Lawyers Knew
By Kaitlyn Anne Wild

However, bringing an appellate lawyer on board or transferring
a case from a trial lawyer to an appellate lawyer needs to be
done carefully and with all due consideration – especially if
the client is going to be the appellant in the upcoming appeal.
There is no clean break between the appellate process and the
trial process as the former grows out of the latter. As such, an
appeal can be only as strong as the trial court foundation on
which it is based. Given all of the rules and case law set to limit
the scope of appeals, there are multiple trial-court level practice points that appellate lawyers wish trial lawyers knew and
would keep in mind. The purpose of this article is to explain a
few of those practice points that generally relate to most civil
appeals.

The notice of appeal must be timely filed
The ability to appeal a trial court ruling, whether a final judgment or an interlocutory order, hinges of the proper filing of a
notice of appeal. The timely filing of a notice of appeal is both
mandatory and jurisdictional.1 Accordingly, it is crucial that
the decision to appeal a ruling be made quickly enough after
the relevant judgment or order is entered that there is adequate
opportunity to file the notice of appeal. In most cases, the time
for filing the notice of appeal is short, thirty days from entry of
the order to be appealed.2 In some cases, the time for filing a
notice of appeal is very short, for example two days for appeals
of temporary restraining orders.3

1. Dus v. Provena St. Mary’s Hosp., 2012 IL App (3d) 091064 ¶ 10, 968 N.E.2d 1178, 1181.
2. See Ill. Sup. Ct. R. 303(a), 304(a), 306(c), 307(a).
3. Ill. Sup. Ct. R. 307(d).

20

DCBA Brief March 2016

ARTICLES
Without a properly filed notice of appeal, the appellate court
will lack jurisdiction over the appeal and the appeal will be
dismissed.4 The supreme court has made clear that neither the
trial court nor the appellate court has the “authority to excuse
compliance with the filing requirements of the supreme court
rules governing appeals.”5 If the appellate lawyer brought on
a case is to be tasked with handling the necessary notice of
appeal, the trial lawyer must be aware of the relevant deadlines
and hand off the case in a timely manner.
There are generally no automatic stays pending an appeal
Filing a notice and prosecuting an appeal does not automatically stay the enforcement of a judgment or order of the trial
court, except in a very limited class of family law cases.6 The
supreme court has made clear that “the right to an appeal is a
matter separate and apart from the right to supersedeas during
the pendency of the appeal.”7 As such, perfecting the stay of
any trial court proceedings and perfecting an appeal are two
different processes, but both get handled at roughly the same
time. There is only so much an appellate lawyer can do to try
and stay the enforcement of a trial court judgment or order
after the time for filing a notice of appeal has lapsed.
That is because Illinois Supreme Court Rule 305, which
governs stays pending civil appeals, dictates that an application
for a stay should be made to the trial court within the time set
for filing the notice of appeal.8 To stay a money judgment, an
appeal bond or other form of security equal to the amount of
the money judgment, plus interest reasonably expected to accumulate during the pendency of appeal, should be presented
to the trial court for approval and filing within that time frame.9
To stay a nonmoney judgment, a motion seeking the stay is
filed with the trial court.10 Rule 305 states that a motion for a
stay made to the appellate court “must show that application
to the circuit court is not practical, or that the circuit court has
denied an application or has failed to afford the relief that the
applicant has requested.”11
4. Gen. Motors Corp. v. Pappas, 242 Ill.2d 163, 176, 950 N.E.2d 1136, 1144 (2011).
5. Mitchell v. Fiat-Allis, Inc., 158 Ill.2d 143, 150, 632 N.E.2d 1010, 1012 (1994).
6. See Ill. Sup. Ct. R. 305(e).
7. Jack Spring, Inc. v. Little, 50 Ill.2d 351, 356, 280 N.E.2d 208, 212 (1972).
8. See Ill. Sup. Ct. R. 305.
9. Ill. Sup. Ct. R. 305(a).
10. Ill. Sup. Ct. R. 305(b), (d).
11. Ill. Sup. Ct. R. 305(d).
12. Ill. Sup. Ct. R. 305(a).
13. See Stacke v. Bates, 138 Ill.2d 295, 302, 562 N.E.2d 192, 195 (1990).
14. Ill. Sup. Ct. R. 321.
15. Ill. Sup. Ct. R. 321, 323.
16. See Rutter v. Horace Mann Ins. Co., 190 Ill.App.3d 467, 473, 545 N.E.2d 1381, 1384 (2d Dist. 1989).
17. See, e.g., In re Custody of Landau, 233 Ill.App.3d 853, 858, 600 N.E.2d 25, 28-29 (1st Dist. 1992); James
by James v. Yasunaga, 157 Ill.App.3d 450, 452, 510 N.E.2d 531, 533 (4th Dist. 1987.
18. Kessler v. Zekman, 250 Ill.App 3d 172, 188-89, 620 N.E.2d 1249, 1260 (1st Dist. 1993).

If the procedures set out in Rule 305(a) are followed, the stay
“shall” be entered.12 If the procedures set out in Rule 305 are not
followed, an appellate lawyer is forced to fall back on the principal that “courts have inherent power to grant a stay pending
appeal, and whether or not to do so is a discretionary act.”13
If it was not on the record, it is not in the record on appeal
The record on appeal is the appellate court’s window into a
case; thus, it is important that every document and piece of
evidence necessary to support an appellate argument be
included in the record on appeal. What appellate lawyers wish
every trial lawyer knew is that the record on appeal does not
include all documents related to a case. Pursuant to Illinois
Supreme Court Rule 321, “the record on appeal shall consist
of the judgment appealed from, the notice of appeal, and the
entire original common law record.”14 The common law record
of a case “includes every document filed and judgment and
order entered in the cause and any documentary exhibits offered
and filed by any party” as well as a report of proceedings that
includes transcripts of any court proceedings prepared by trial
court reporting personnel at the request of any party pursuant
to Rule 323.15 A record on appeal does not include documents
not filed with the trial court during the course of a case.16

The universe of documents relevant to an appeal that do not get
filed with the trial court as a matter of course may ordinarily be
small, but it can often include critical materials. For example,
discovery documents, including written discovery responses
and deposition transcripts may be important to an argument
on appeal and all parties to a case may be familiar with them,
but if they were not especially filed with or presented to the
trial court for its consideration, the appellate court will not
consider them.17 Evidence not presented to the trial court
during the course of proceedings cannot be presented for the
first time on appeal.18

About the Author
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It is the appellant’s burden to provide the appellate court with
an adequate record on appeal for its consideration.19 Meeting
that burden may require that a trial lawyer has made an appropriate offer of proof during trial or filed copies of all relevant
discovery documents as part of briefing on a motion.20 Or it
may require that a trial lawyer has ensured that all significant
oral arguments and discussions were made “on the record” in
open court before a court reporter or someone able to make
a bystander’s report. 21 If, for example, a jur y instruction
conference is held off the record, it may be difficult adequately
to appeal a trial court’s ruling on a jury instruction because
an appeal of such a ruling requires evidence of the contents
of the conference and arguments and objections raised during
the course thereof.22 Should the record on appeal fail to include
a relevant piece of evidence, the appellate court will assume
that there was an adequate legal and factual basis for the trial
court’s ruling.23 Trial lawyers need to be cognizant of how to
lay the foundations for a complete record on appeal during the
course of proceedings before the trial court.

“

An appeal can be
only as strong as the
trial court foundation
on which it is based

If an issue was not raised below, it cannot be raised
on appeal
The preservation of issues for appeal is a very important task
that must be undertaken by a trial lawyer during the course of
proceedings before the trial court. The basic rule of thumb is
that an argument or objection cannot be made for the first time
on appeal.24 Accordingly, if there is a valid objection to be made
or argument to raise, the trial lawyer must make the objection
or raise the argument when the opportunity arises before the
trial court. In some instances, the proper preservation of an
issue for appeal requires that extra steps be taken during the
19. Davis v. Allstate Ins. Co., 147 Ill.App.3d 581, 584, 498 N.E.2d 246, 248 (2d Dist. 1986).
20. See Hall v. Svea Mut. Ins. Co., 143 Ill.App.3d 809, 813, 493 N.E.2d 1102, 1106 (3d Dist. 1986).
21. See In re Custody of Landau, 233 Ill.App.3d 853, 858, 600 N.E.2d 25, 28-29 (1st Dist. 1992) (mentioning
transcripts of relevant child custody hearings).
22. Brown v. Decatur Mem’l Hosp., 83 Ill. 2d 344, 350, 415 N.E.2d 337, 339-40 (1980).
23. In re Custody of Landau, 233 Ill. App. 3d 853, 858, 600 N.E.2d 25, 28-29 (1st Dist. 1992).
24. See W. Cas. & Sur. Co. v. Brochu, 105 Ill.2d 486, 500, 475 N.E.2d 872, 879 (1985).
25. Scassifero v. Glaser, 333 Ill.App.3d 846, 859, 776 N.E.2d 859, 870 (2d Dist. 2002).
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course of a trial. If the outcome of the trial hinges on that issue,
those extra steps are well worth the effort, and an appellate
lawyer cannot take them after the fact.
Evidentiary objections are an example of when consideration
must be paid to the preservation of issues for appeal during
the course of trial. Under Illinois law, “the failure to object
to allegedly improper evidence operates as a waiver to consider the issue on appeal.”25 Not only that, but a trial lawyer
needs to remember that an objection must be appropriately
comprehensive because no grounds for objection other than
those raised before the trial court will be considered by the
appellate court.26 Additionally, the necessary objection must be
made during the course of trial when the improper evidence is
being presented, regardless of whether any objection was made
in earlier proceedings. Even if a motion in limine has been filed
with respect to the improper evidence, another objection to the
evidence at the time it is offered during trial must be made in
order to preserve the issue for review.27 The failure to renew
the objection during trial results in forfeiture of the ability to
challenge the trial court’s admission of the improper evidence.28
Also with respect to evidentiary issues, special steps must be
taken during trial in order to preserve a challenge to the court’s
exclusion of evidence. Specifically, as the supreme court has
explained, “the key to saving for review an error in the exclusion
of evidence is an adequate offer of proof in the trial court.”29
The offer of proof demonstrates to the trial judge and opposing
counsel the nature of the evidence the trial lawyer wishes to
offer and provides the foundation on which the appellate court
determines whether exclusion of the evidence was proper.30 As
with the failure to raise a timely objection to the admission of
evidence, the failure to make a timely offer of proof of excluded
evidence results in a waiver of the issue on appeal.31
Rulings on jury instructions is another example of when consideration must be paid to the preservation of issues for appeal
during the trial process. According to the supreme court: “To
raise an issue on appeal concerning the giving of or the failure
to give an instruction, the appellant must provide the reviewing
court with the content of the instruction conference establishing
that the appellant there raised the argument that he
advances on appeal or else he is barred from raising it in the

26. Moore v. Farmers Ins. Exch., 111 Ill.App.3d 401, 411, 444 N.E.2d 220, 227 (2d Dist. 1982).
27. Simmons v. Garces, 198 Ill.2d 541, 569, 763 N.E.2d 720, 738 (2002).
28. Young v. Alden Gardens of Waterford, LLC, 2015 IL App (1st) 131887 ¶ 71, 30 N.E.3d 631, 648.
29. People v. Andrews, 146 Ill. 2d 413, 420-21, 588 N.E.2d 1126, 1131 (1992).
30. People v. Andrews, 146 Ill. 2d at 421, 588 N.E.2d at 1131 (1992).
31. People v. Andrews, 146 Ill. 2d at 421, 588 N.E.2d at 1131 (1992).
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reviewing court.”32 Such a requirement shows
the importance both of raising all appropriate
objections before the trial court and of ensuring
that all important documents and proceedings are
accounted for in the record on appeal.
Of course, the need to preserve issues for appeal is
not limited to the time of trial. For example, filing
an amended pleading forfeits all objections to the
trial court’s rulings on any previously pleadings;
therefore, special steps need to be taken to preserve those objections.33 Such steps may include
filing an amended pleading that realleges or
incorporates by reference any dismissed claims
or standing on the dismissed claims, voluntarily
dismissing any additional claims, and appealing
the dismissal.34 Unless a trial lawyer takes the
necessary steps to preserve the dismissal of claims,
an appellate lawyer cannot contest the dismissal
on appeal. No matter how strong an issue may be
for appeal, a trial lawyer must ensure that the issue
is properly preserved for review. Appellate lawyers
wish trial lawyers would keep that in mind.
Conclusion
When pursuing an appeal, an appellate lawyer
can work with only the tools provided by the trial
lawyer during the course of proceedings before the
trial court and an appellate lawyer’s hands are often
tied when the necessary tools are not provided. No
matter the merits of an argument on appeal, it may
not succeed if review of the issue has been waived
or if it cannot be adequately presented to the
appellate court. Appellate lawyers wish trial
lawyers knew about all of the potential pitfalls
leading up to the appellate process. If a trial lawyer
can keep in mind the requirements for preserving
issues for review and creating a complete case
record and the initial procedures for noticing an
appeal and obtaining a stay of the enforcement of
the relevant judgment or order, an appellate
attorney will be in the best position possible for
pursuing the appeal.

32. Brown v. Decatur Mem’l Hosp., 83 Ill. 2d 344, 350, 415 N.E.2d 337, 339-40 (1980).
33. Jacobson v. Gimbel, 2013 IL App (2d) 120478 ¶ 19, 986 N.E.2d 1262, 1269.
34. Id.
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Reflections on Practicing Family Law
for More than Three Decades
By David N. Schaffer
This article is written with the hindsight of one who has
practiced predominantly family law for the last thirty-one
years. It is offered as a guide to help the newer legions of
lawyers entering the practice. It has always been this author’s
preference to have, on the other side of a case, a seasoned
lawyer. Consider this article a dash of parsley, sage, rosemary
and thyme. Probably less than ten percent of the tips provided
in this article are original. Rather, they have been acquired
from mentors and such. Let us begin.
Read the Directions
People used to watch movies on their Video Cassette Recorders
(VCRs). The standing joke would always be that the hardest
part of using a VCR was to set the time on them. This author
would always impress friends and family by seeming to
effortlessly set the VCR clock. When someone asked how one
acquired the skill to perform such a feat, the answer was simple:
“read the directions.” Whether setting the time on a VCR,
or practicing law, the rule is the same. Read the directions.
It’s all there. The codes, the rules, the statutes. These are an
attorney’s equivalent to a surgeon’s scalpel.
At least once a year, sit down and read all applicable sections
of the Code of Civil Procedure, Rules of Evidence, Supreme
Court Rules, as well as the entire body of family law statutes.
You will be amazed at what you will discover about what the
truly correct way of doing things entails. Following this advice
should make transitioning to the new 2016 family law statutes
a breeze. The plethora of lectures and articles about all the
changes, and how they will affect ones practice are helpful,
but the best way to understand the new laws is to simply read
them, from start to finish. In other words, read the new
directions and you will have mastered them.
The Phone Is Mightier than the Pen
It is common knowledge that relatively new lawyers like to
be in court as much as possible. If they want to accomplish
anything, they feel they must draft and present a motion or
petition of some sort. Need a continuance? Draft a motion.
Need more time to file a responsive pleading? File a motion.
With time one learns, before drafting a motion, to simply
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pick up the phone and call the other attorney. As long as the
requests do not become abusive, there is a good chance he or she
will consent to entry of an agreed order granting the additional
filing time, or continuing hearings on a motion. Pick up the
phone before the pen.
We Are All on the Same Side
Clients come and go, but we will all still be practicing law
together. Be valiant warriors for your clients but remember the
opposing party is not your sworn enemy. Let your client know
this from the start. Otherwise, he or she may get upset when
they see their attorney getting along and chatting with their
spouse’s attorney in the hallway.
Explain to the client that, as attorneys you are the warrior in
court, but it is also necessary to have a congenial relationship
with the other party’s attorney. Bottom line, let the client know
there is a better chance of a case getting settlement favorably,
with less fees, if the attorneys are not at each other throats all
the time.
For this section this author feels compelled to name attorney
Joseph Mirabella for learning this rule. This author will
always remember when, as a new attorney, finding himself with
Joe on the other side of a heated case, hearing him say to the
effect “I like attorneys. We need to all be able to get along.”

Don’t Be a Cheap Lawyer
The frequency of complaints and “beefs” is inversely proportional to an attorney’s hourly rate. If a client thinks he or she
has a cheap lawyer, the client will treat him or her like a cheap
lawyer. This does not mean one should overcharge. But it does
mean that one should survey the market and establish a fair
hourly rate. One should never get in the habit of reducing one’s
hourly rate to get retained. Keep in mind that the potential
client is seeking to have a warrior to fight for them. If asked to
discount your rate, remind potential clients of this. Then ask if
they want their attorney to discount the quality of service to be
provided. Would one even think of asking their doctor, dentist,
or surgeon to discount their charges?
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Likewise, avoid representing family or friends. First, they will
probably be expecting a discount rate, and second, the relationship will never be the same, even after the case is over. If asked,
tell the neighbor, friend or relative that you will be happy to give
them recommendations for a good lawyer to represent them.
What Come Around Goes Around
This should seem to be common sense. Don’t take a hardnosed approach to one’s opponent’s reasonable requests for
continuances or to extend deadlines. Guaranteed you will be
the one requesting such professional courtesies in the future.
Of course, an attorney needs a client’s approval before entering
into any agreed order. Just explain to the reluctant client that
if the other side is forced into motion practice to obtain the
continuance, etc., they most likely will get it. The only
difference is needless time and fees were incurred, and the judge
now sees your client as being unreasonable. That explanation
usually gets the client to consent to entry of the agreed order.
If You Are Important then You Should not Have to
Tell Anyone
Always keep an open mind and be willing to learn new ways
to practice your chosen profession. No one truly likes a cocky
know-it-all attorney, especially judges and other attorneys. In
reality, rules, laws, and procedures are always changing, so
one cannot truly “know it all.” One who remains humble will
find many people wanting to help them, even with little tips or
suggestions. When appearing in a new county, or before a
different judge, don’t be afraid to ask the judge’s clerk or other
attorneys in the courtroom about a procedure or custom for
that venue that you may not be aware of. Every courtroom has
its own nuances. And sometimes one will find their client has
researched a new approach to their matter, etc. Keep an open
mind. Listen. Grow your knowledge.
A Judge Does not Run His or Her Courtroom
Sooner or later one learns that it is the judge’s clerk that runs
the operations of the courtroom. That way, the judge is free
to concentrate on being a judge: hearing evidence and making
rulings. But the judge’s clerk can, justifiably, make your time
in court easy or hard. Know that they truly would like to
make your time easier. Therefore, one should not hesitate to
politely and respectfully ask the judge’s clerk for direction on
procedures, scheduling, and the like. Remain humble and
respectful, and the judge’s clerk will sometimes be willing to
make copies of an order, lend you their stapler, or help you find
a particular order.

That said, one should never forget that the area where the
judge’s clerk operates is that clerk’s office. You should think
how you would feel if someone came to your office and grabbed
things off your desk, or leaned over making demands. Finally,
one should know that the judge’s clerks are in constant communication with each other. Have no doubt that they trade notes
and comments about each and every attorney who regularly
appears in their courtroom. As in all aspects of the practice of
law, your reputation will follow you wherever you go.
Attorneys Do not Run their Office
Their staff does so that the attorney can focus on practicing
law. As with the judge’s clerk, be respectful to law office staff,
be it your own, or your opponents’. They are on the front lines
and the good ones take great pride in the work they do. They
are the ones whose shoulders one’s clients will cry on, field
concerns that the client would not feel comfortable sharing
directly with their attorney, turn a phone call into a successful
booking, etc. Therefore, make sure you hire top staff from the
beginning and treat and compensate them accordingly. And as
with the judge’s clerks, one’s reputation – good or bad – spreads
fast within the support staff network.
Conclusion
“Find a job you love, and you will never ‘work’ another day
in your life.” It is hoped that this article helps in making the
reader’s time being a lawyer less stressful, and more enjoyable.
Bottom line, always remember the practice of law is a privilege. Always approach that privilege with humility, dignity, and
respect, and you might just find yourself loving what you do.

About the Editor
A Fellow of both the American and International
Academies of Matrimonial Lawyers, David
Schaffer concentrates in domestic and international matrimonial and child custody cases. His
firm, Schaffer Law, Ltd., is located in Naperville.
In addition to the DCBA Editorial Board, he is a
former Chair of the ISBA Family Law Section
Council and served as its newsletter editor. David currently sits on the
ISBA’s International and Immigration Law Committee.
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Illinois Law Update
Editor Jordan M. Sartell

Reverse Mortgages
Illinois Supreme Court Holds That Trustee Can
Rescind a Reverse Mortgage Due to Lack of TILA
Disclosures
Financial Freedom Acquisition, LLC v. Standard Bank
& Trust Co., 2015 IL 117950, 2015 WL 5608234
By Jordan M. Sartell
Reversing a divided appellate court, the Illinois Supreme Court
held that the corporate trustee of an Illinois land trust could
rescind a reverse mortgage and maintain a counterclaim for
violations of the Truth in Lending Act (“TILA”) because the
reverse mortgage lender had failed to provide the necessary
disclosures to the trustee in addition to the beneficiary.
When plaintiff Financial Freedom Acquisition, LLC (“FFA”)
had defendant land trustee Standard Bank & Trust Co. (“Standard”) and the beneficiary of that trust, Mrs. Muraida, sign
the reverse mortgage at issue in this case, it provided TILA
disclosures only to Mrs. Muraida. (TILA requires, among other
things, lenders to provide certain disclosures to consumers
in transactions in which a security interest is granted in the
borrower’s principal residence.) After Mrs. Muraida’s death,
FFA filed suit to enforce the security interest in the property.
Standard notified FFA that it was exercising its right to
rescind the reverse mortgage transaction. After FFA ignored
the notice, Standard filed a counterclaim alleging violations of
TILA and rescission of the mortgage and other damages. The
circuit court dismissed Standard’s counterclaim and the appellate court affirmed on the basis that because Standard was not
obligated to repay sums lent under the credit transaction, it
could not exercise the right to rescind.
Following the language of Regulation Z, TILA’s implementing
regulations, and official regulatory staff commentary, the
supreme court reversed the appellate court in view of reverse
mortgages’ peculiar character. Unlike regular mortgages,
reverse mortgages involve payments from a lender to a borrower,
recourse for which may one day be had against the property
encumbered by the security interest. As such, no obligor, in
the traditional sense, for the credit transaction exists. Because,
under Illinois law, the trustee is the party who holds legal and
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equitable title to the mortgaged property and is the party whose
property rights are encumbered and subject to termination
by the security interest, TILA’s disclosure requirements – and
right to rescind – extend to the land trustee. Standard had the
right to rescind the reverse mortgage because FFA failed to
provide it with the relevant disclosures.
Further, the supreme court held that Standard could proceed
on its claim for damages in light of its timely – within three
years of the consummation of the credit transaction because
the TILA disclosures were not provided – exercise of its
notice of rescission to FFA. Moreover, the sale of the property
did not serve to terminate Standard’s right to rescind because
Standard exercised that right prior to the sale of the collateral
property in the foreclosure.

Family Law
Illinois Supreme Court Holds that a Best Interests
Determination Is not Required in a Declaration of
No Parent-Child Relationship
In re A.A., 2015 IL 118605, 2015 WL 7295437
By Jordan M. Sartell
In In re A.A., the Illinois Supreme Court addressed the delicate
issue of whether a best interests of the child determination is
required prior to a trial court’s declaration of the non-existence
of a parent-child relationship between a child and the signor of
a voluntary affirmation of paternity (“VAP”) as to that child.
The supreme court answered the question in the negative.
When A.A. was born, Matthew, who had been seeing A.A.’s
mother Caitlan and had already fathered a child with her,
signed a VAP with respect to A.A. Later, after an intervention
by DCFS, DNA testing revealed that Matthew was not the
father of A.A., but one Cort, then deceased. In response to
same, a GAL moved for a determination of the non-existence
of a parental relationship between Matthew and A.A. Despite
ample testimony that suggested Matthew’s fitness and willingness to father A.A., the trial court vacated the VAP and
declared that Cort was the father of A.A. in light of the result
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of the genetic testing, the result of which the parties did not
dispute. The appellate court affirmed.
Affirming the appellate court, the supreme court noted that
the language of the Parentage Age is clear and unambiguous
and does not require a trial court to make a best interests of
the child determination prior to granting a petition to declare
the non-existence of a paternal relationship. It rejected
Matthew’s argument that he had parental rights that should
not be set aside based upon genetic testing alone because
it “pose[d] what are essentially questions of policy . . . more
appropriately directed to the legislature than to this court” and
distinguished appellate cases cited in Matthew’s brief. Citing
a 2004 case in which a presumptive father’s request that a best
interests determination be made before a biological father’s
petition to establish a parent-child relationship between himself and a child born during the marriage of the mother to the
presumptive father was rejected in light of the language of the
Parentage Act noted above, the supreme court noted the trial
court’s responsibilities to address issues of custody and visitation, which issues require best interests determinations, apply
only after a determination of paternity under the Parentage
Act has been made.

Spoliation of Evidence
Appellate Court, Second District, Discusses Statute of
Limitation for Spoliation of Evidence Cause of Action
Skridla v. General Motors Co., 2015 IL App (2d) 141168,
2015 WL 9478205
By Christine McTigue
The understanding of this case requires paying attention
to several pertinent dates. Nicholas Skridla timely filed a
complaint arising from a car accident involving his wife and
son, Margaret and Maxamillian, which occurred on December
3, 2009. Their car was rear-ended by Dana Fanara. Margaret
died on January 24, 2012; Maxamillian survived.
On February 9, 2014, Nicholas filed a fourth-amended
complaint against Auto Owners, Fanara’s insurer, alleging
spoliation of evidence, that Auto Owners sold Fanara’s car to
a salvage company on January 21, 2010. Auto Owners argued
that the spoliation cause of action was barred by the statute of
limitations.
In deciding this issue, the Second District noted that there
were conflicting decisions from the First District regarding the appropriate statute of limitations for a spoliation of

evidence claim. The Second District held that the statute of
limitations that governs the underlying cause of action governs
the spoliation claim.
The spoliation claims in Skridla, with the exception of the
wrongful death count, all derived from personal injuries to
Maxamillian and Margaret. The two-year statute on these
claims accrued on December 3, 2009. As for the wrongful death
cause of action, that accrued when Margaret died on January
24, 2012. The limitations period began to run on that date, but
only if the deceased had a claim that was not time barred on or
before her death. The court stated that the limitations period
on the spoliation claim would work similarly, if the underling
claim was not barred at the time the evidence was destroyed,
the limitations period began running from that time.
Fanara’s car was sold on January 21, 2010, so the plaintiff had
until January 21, 2012, to file the claim. The spoliation claim
was not filed until February 9, 2014. Even if the two years
began to run on Margaret’s death, or until January 21, 2014, the
claim was still untimely.
The court addressed the potential unfairness of this holding. The court concluded that it “alleviated this concern” by
suggesting that the limitations period begins to run on the date
of destruction, providing that the underlying claim was not
time-barred on that date. The court noted, “[W]e need not so
hold definitely, however.” The court reasoned that the sale of
the car occurred only seven weeks after the accident and even if
the limitations period began to run on the date of the accident,
the plaintiff had nearly two years to file the claim.

About the Editor
Jordan M. Sartell is a graduate of DePaul University
College of Law and began his legal career at
Prairie State Legal Services in Wheaton, protecting
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Group, P.C. consists of federal consumer rights
litigation including prosecuting claims under the
Fair Debt Collection Practices Act, Fair Credit Reporting Act, and Illinois
Consumer Fraud Act. Jordan volunteers regularly with the Willow Creek
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InBrief
By Terrence Benshoof

Ah, March!! Can golf season be far
behind? InBrief took his first golf
lesson-ever-last fall, to start getting ready
for the DCBA Golf Outings to come.
The instructor said I could keep the cap
and shoes, but everything else had to go.
Sigh!

In the Courts
We have some new rules and laws on the
books that need our attention. Supreme
Court Rule 364, effective July 1, 2016,
requires that all documents filed with
the Supreme Court and the appellate
courts must redact all personal identity
information such as Social Security numbers, personal Tax ID numbers, driver’s
license numbers and other identification
numbers. Financial accounts and credit card numbers are also out, as are the
names of juveniles and mental health
respondents. Identity numbers that have
only the last four digits are allowed.
Parties may request, by motion or
notice, that documents with these items
be placed under seal.
The Court has also announced the
establishment of standards for veterans’
courts, drug courts, and other specialty courts, to provide for uniformity of
systems for counties throughout the
State. See Sean McCumber’s article in
this issue for more information.
And, like everything else in Illinois, the
costs of becoming or being an attorney
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have gone up – although it was a long
time coming. The Court announced that
the initial license fee has risen to $50,
a ten-fold increase. But then, it’s been
$5 since 1919! The fee for a certificate
goes from $1 to $5; lose the certificate,
and it’s now $25 to replace it. And if you
need a certificate of good standing, that
will set you back $15.
Also, the legislature has added a section
which will be “interesting” for authorities
and practitioners alike to decipher
(unless a court determines the law to be
too vague). In 705 ILCS 405/2-3, on the
topic of neglected or abused minors, such
individuals are defined as children under
the age of 14 if they are left without
supervision for an unreasonable period
of time without regard for their mental or
physical health, safety, or welfare. Looks
like a “bright line” definition to InBrief!

People, Places
InBrief continues to scour the media
outlets for those news items about our
membership. The new year had a busy
start.
Diane Michalak joined the Wheaton
College staff as an adjunct professor,
coaching the school’s mock trial team.
She’s putting her trial skills as a current
Assistant State’s Attorney to good use.
William P. Boznos has opened a labor
and employment practice in Naperville.
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Raleigh Kalbfleisch was named by
the American Institute of Family Law
Attorneys as one of the 10 best law firms
for client satisfaction.

And InBrief notes that Larry Stein has
once again become a commuter, joining
the Chicago firm of Aronberg, Goldgehn,
Davis and Garmisa. He’ll continue his
litigation practice in the big city.
In the big move department, the new
firm of SpyratosDavis LLC announced
its formation in January, with offices in
Lisle and Chicago. The practice includes
DCBA members Kimberly Davis,
Angelo Spyratos, James P. Marsh,
Chris Lunardini, Josh Ladwig, and
others.
Lastly, Michael Sitrick was promoted
to Vice-President for Advancement with
the DuPage Foundation.

Other News
The DuPage Association of Women
Lawyers held its annual holiday party
at Carlucci on December 3, 2015.
The holiday party raises money for the
Helen C. Kinney Scholarship Fund
through a holiday basket raffle. DAWL
had over 30 baskets donated by members
of the legal community and raised over
$1,500 for the scholarship fund, which
benefits female law students.
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Illinois Supreme Court Creates
Standards for Problem-Solving Courts
By Sean McCumber

Welcome
Welcome to our new DCBA Members.
Attorneys: J. Amber Drew; Sheldon M. Sorosky,
Law Offices of Sheldon Sorosky; David J.
Zwaska, Grunyk & Associates, P.C.; Daniel
R. Carter, Law Office of Dan Carter; Erik W.
Nielsen, Nielsen Zehe & Antas, PC; Eduard
Adam Glavinskas, The Law Office of Eduard
Adam Glavinskas; Eric T. Stach, Del Galdo Law
Group, LLC; James C Olita, Olita Law Group,
LLC; Ross P. Schreiter, Martoccio & Martoccio;
Richard C. Palmer, MCLE Board of Supreme
Court of Illinios; Natalie M. Lamphier;
Meredith Christine Janes, Bruning &
Associates, P.C.; Kevin A. Salzstein; Jean M.
Butler; Robert L Raymond, Raymond &
Raymond, Ltd.; Lindsey K. Berg; Christie J.
Welsh, The Law Offices of Ruth I. Major, P.C.;
Todd A. Benison, Benison Law.
Student: Estera Smahon
Affiliate: Linda Siebolds, Chronicle Media.

On December 8, 2015, Chief Justice
of the Illinois Supreme Court, Rita
Garman, announced the creation of
uniform standards for problem-solving
courts in Illinois, as well as a tri-annual
certification process to ensure that these
standards are met for counties that
establish these problem-solving courts.
Specifically, Justice Garman stated,
“[N]ow that Illinois courts have some
experience with the problem-solving
approach, we are ready to enter a new
era – that of expanding the availability
of these courts across the state by
establishing standards, institutionalizing
best practices, and ensuring consistency
statewide.” Problem-solving cour ts
tackle the criminal justice problems of
veterans, the mentally ill, and those with
substance abuse disorders in a manner
that seeks to resolve the issues and find
the appropriate care and treatment for
these defendants, rather than a purely
punitive approach in the regular criminal
justice system. There are more than 100
of these courts in operation in Illinois,
and more in the planning stages.
Problem-solving courts are not new to
the Circuit Court for the Eighteenth
Judicial Circuit. In 2002, this Circuit
established Drug Court, which provided
sentencing alternatives to non-violent
drug offenders. In 2003, the Circuit
created the Mental Illinois Court
Alternative Program (MICAP) to
address offenders with a mental health
diagnosis and focus on treatment
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services which divert the offender from
the regular sentencing path. In 2012, the
Circuit created the Veteran’s Track to
address the incidence of crimes
committed by American veterans with
substance abuse problems, traumatic
brain injuries, PTSD, and other mental
health issues arising from their military
service.
Since their inceptions, the Chief Judges
of the Eighteenth Judicial Circuit have all
supported these problem-solving court
programs as a means to truly address
the varying problems facing the parties
to the criminal justice system. When the
Supreme Court created the committee
to est abli sh these new st atew ide
standards, which is chaired by Appellate
Court Justice Kathryn Zenoff, Chief
Judge Kathryn Creswell took an active
role. Creswell met with State’s Attorney
Robert Berlin, Public Defender Jeff
York, Probations Director Pat Hayden,
and certain judges, to gather comments
and suggestions for what standards work,
how those standards are implemented,
and what issues continue to arise for
these court programs. Judge Creswell
noted, “The traditional role of judges
has changed when it comes to problemsolving courts and state’s attorneys no
longer find themselves in a traditional
adversarial situation.”
Justice Zenoff’s committee, along with
the Administrative Office of the Illinois
(Continued on page 32)
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(Continued from page 31)
Courts, drafted the uniform standards
for problem-solving courts, as well as
the standards for training of the judges assigned to these courts, the training for the ancillary professionals attached to these courts, the reporting
and monitoring requirements for
these courts, and the application and
c er ti f ic ation
pro c ess
for
t he
problem-solving courts in Illinois. In
announcing these standards, Justice
Zenoff declared, “[T]he standards and
certification process, drafted with great
care and attention by judges and AOIC
staff with extensive experience in this
area, will ensure the utilization of these
practices so that the participants in
these courts and the public will see
positive results.”

The new standards employ evidencebased practices and other methods
shown to have positive, cost-effective
outcomes. The purpose of the standards
is to implement uniform requirements
for all adult problem-solving courts in
Illinois. Juvenile problem-solving courts
are not covered by the new standards.
In order for a problem-solving court to
become certified, the court must show
compliance with the new standards and
demonstrate a commitment to adopting
ev idence-based practices. Existing
problem-solving courts will have up to
one year to come into compliance with
the new standards and become certified.

open and non-specific. Further, recent
changes in the enabling statutes for
drug court make it easier for defendants
to get into the program, as the state’s
attorney no longer has to consent to the
case going forward in drug court. Judge
Creswell intends for changes to be made
to the DuPage County court programs
to make them as inclusive as possible.

The new standards, along with
documents for the application and
certification process, can be found
at www.Illinoiscourts.gov, u nder t he
Problem-Solving Courts section in the
Information Tab.

The standards for what constitutes
acceptable training for judges remains

Electronic Orders Are Coming
to Civil Courtrooms in 2016
E-orders are coming to civil courtrooms
starting in 2016. A soft launch of Eorders will be conducted in Judge Bonnie
W heaton’s cou r troom, room 20 07.
Rollout of E-orders will continue
throughout 2016, eventually being
utilized in all of the civil courtrooms.

file-stamped copy of the order in the
courtroom.

E-orders will allow attorneys to complete
orders in their office and submit them
electronically to the judge for review.
Draft orders can also be held in an
attorney’s own personal queue and
submitted later at their own discretion.

Electronic orders will be available at
https://eaccess.18thjudicial.org (formerly
dupagecase.org).

Once an order is accepted and signed
by the judge, the clerk will print a
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Attorneys may utilize their own tablet
or laptop, or they can draft orders
using laptops that will be provided in the
courtroom.

Live demonstrations of the E-order
system are being coordinated. Please
watch the DCBA Docket or e-mails for
further details.

News & Events

Volunteers Needed for DAWL’s
Girl Scouts Project Law Track
By Raleigh Kalbfleisch
The DuPage Association of Women
Lawyers is looking for volunteers for its
annual Project Girl Scouts to introduce
young women to the fascinating field
of law! Attorneys with the DuPage
Association of Women Lawyers, the
Chicago Bar Association’s Alliance for
Women, and other local attorneys work
with teen Girl Scouts in four exciting
sessions, each focusing on a different

facet of the practice of law. The Scouts
learn whether courtrooms are really like
what is seen on the big screen, what it
takes to have a career in law, and plan
and stage their very own mock trial.
The schedule of events is below and
volunteers are needed for each of the
events so if you are not available for
all four sessions, please help wherever
you can. We are also in need of

sponsors for the program to defray the
costs of the courthouse and security for
the mock trial event so if you are unable to
volunteer, we welcome your contributions. Please contact Jennifer Burdette
at jennifer.s.burdette@gmail.com, Amy
Schellekens at amyschellekens@gmail.
com or Rebecca Krawczykowski at
rak@faylawfirm.com to volunteer or for
more information.

Project Law Track - DuPage

Where?

What Day?

What Time?

Session 1:
Law (As Seen On TV)

Sullivan, Taylor and Gumina:
1250 E Diehl Rd, #400
Naperville, IL 60563

Wednesday, April 6, 2016

5:30 to 7:30 pm

Session 2:
Law School/Career Day

Mirabella, Kincaid, Frederick and Mirabella:
1737 S Naperville Rd
Wheaton, IL 60189

Wednesday, April 13, 2016

5:30 to 7:30 pm

Session 3:
Prepare Your Case!

DuPage County Bar Association Center:
126 S County Farm Rd, #1A
Wheaton, IL 60187

Wednesday, April 27, 2016

5:30 to 7:30 pm

Session 4:
Try Your Case!

DuPage County Courthouse:
505 N County Farm Rd
Wheaton, IL 60187

Saturday, April 30, 2016

9 am to 2 pm
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Holiday Party Was Festive

Bar Foundation President Clarissa Myers, DCBA President Jay Laraia and Legal Assistance Foundation Past
President Mike Scalzo appreciating the generosity of our members.

The annual DCBA holiday party was held
on December 9th at Medinah Country
Club. The room was beautifully decorated
and there was plenty of space for the 206
people who attended. While the party
was supposed to end at 9:00 p.m., it
continued for another hour.

Including the toys donated at the party,
over 200 toys were donated to this
annual Lawyers Lending a Hand project.
In addition, raff le ticket s for the
Judges’ Nite 50/50 Raffle were on sale.
Den n i se McCa n n a nd Mel i ssa
Piwowar won holiday party door prizes.

Again this year, toys were collected for
the Lawyers Lending a Hand toy drive.

Thanks go to the holiday party sponsors:
LexisNexis, Ellingsen and Associates,
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Laraia & Laraia, PC, Law Office of
Stacey A. McCullough, Ltd., Pattie
Murray, Perl Mortgage, Pfeiffer Law
Offices, PC and Ramsell & Associates.

Medinah Country Club will also be the
venue for this year’s installation dinner/
dance to be held on June 10, 2016. Save
the date now.

35

A near-record crowd enjoys beautiful Medinah Country Club
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Toys donated for LLH
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LRS Stats

12/1/2015 - 12/31/2015

Photographer: Jeffrey Ross

The Lawyer Referral & Mediation Service
received a total of 413 referrals, including
14 in Spanish (321 by telephone, 3 walk-in,
and 89 online referrals) for the month
of December.

Photographer: Jeffrey Ross

Chantelle Porter

Photographer: Jeffrey Ross

Patrick Hurley, John and Denise Pcolinski

If you have questions regarding the service,
attorneys please call Cynthia Garcia at
(630) 653-7779 or email cgarcia@dcba.org.
Please refer clients to call (630) 653-9109
or request a referral through the website at
www.dcba.org.
Administrative . . . . . . .
Appeals . . . . . . . . . . . .
Bankruptcy . . . . . . . . .
Business Law . . . . . . . .
Civil Rights . . . . . . . . .
Collection . . . . . . . . . .
Consumer Protection . . .
Contract Law . . . . . . . .
Criminal. . . . . . . . . . . .
Elder Law . . . . . . . . . .
Employment Law . . . . .
Estate Law . . . . . . . . . .
Family Law . . . . . . . . .
Federal Court . . . . . . . .
Government Benefits . . .
Health Care Law . . . . . .
Immigration . . . . . . . . .
Insurance. . . . . . . . . . .
Intellectual Property . . .
Mediation . . . . . . . . . .
Mental Health . . . . . . .
Military Law . . . . . . . . .
Personal Injury . . . . . . .
Real Estate . . . . . . . . .
School Law . . . . . . . . .
Social Security . . . . . . .
Tax Law . . . . . . . . . . . .
Workers’ Compensation .

.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.

.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.

.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.

.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.

.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.

.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.

.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.

.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.

.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.

.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.

. .0
. .3
.14
.13
. .2
.27
.14
. .0
.93
.11
.24
.19
.93
. .0
. .4
. .0
. .9
. .1
. .1
. .1
. .1
. .0
.22
.45
. .3
. .3
. .2
. .8

Sooha Ahmad and Alycia Fitz

DCBA Brief March 2016

37

38

Axel Cerny

DCBA Brief March 2016

Photographer: Jeffrey Ross

Greg Reeder, Megan Gieseler, Steve Mevorah, Brad Giglio
& Tracey Johnson

Photographer: Jeffrey Ross

News & Events
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Lawyers’ Assistance Program:
Confidential Help and Outreach
By Chelsy Castro,
Clinical Case and Program Manager Lawyers Assistance Program
Lawyers are accustomed to stress, both
the chronic and the episodic kinds, but
we all know that sometimes the pressures
of practicing law can be overwhelming.
If you feel that you may be developing
problematic ways of responding to
stress, there is free and confidential help
available to you through the Lawyers’
Assistance Program, Inc. (LAP). LAP
is a strictly free and confidential notfor-profit that has been helping lawyers,
judges, law students and their families for
over 30 years.
At no cost to yourself, and in strict confidentiality, you can call to speak with one
of LAP’s licensed clinicians regarding
stress, anxiety, work-life balance, career
transition, substance abuse, grief,
addiction and/or any other issue you may
be facing. LAP provides free individual
assessments, short-term counseling, gender specific support groups, two weekly
12-step support meetings and referrals
for continued treatment when indicated.
LAP also offers the opportunity for
confidential peer support from a trained
LAP volunteer. Peer support volunteers
are trained by LAP and hand-picked
to meet your individual circumstances.
LAP trained confidential peer support
volunteers in DuPage County include:
Doug Drenk

Walter Jackowiec

Elizabeth Bacon

Kevin Kelly

Mary Brady

Richard Kulerski

Erin Birt

Del Lyle

Joseph Bogdan

Elizabeth Oplawski

Brigid Duffield

Brian Mahoney

Victor Groszko

Isabel Millard

Patrick Hurley

Catherine Massarelli

Lauren Kern

Gregory Morse

Laurel Palmer

Anthony Trotto

Rick Palmer

Vickie Voukidis

Jay Reese

Daniel Walker

William Roberts

Timothy Whelan

Heidi Sleper

Getting in contact with a LAP peer
support volunteer or clinician is
easy – just call LAP at (312) 7266607. Don’t hesitate. Whether you
are in solo practice, a member of a
firm, a judge, or a law student, LAP’s
services are available to you for free.
You can also call LAP if you are
concerned about a colleague, a
friend or a family member who is
experiencing any of these problems.
Our clinicians will help you find
additional help for your loved one and
assist you in coping with the stress
that accompanies being a support
system and/or caretaker for others.

The trained staff at LAP offer help
in a respectful, non-judgmental way.
LAP also offers presentations at law
firms, law schools and bar associations to help raise awareness about
these issues, and the approaches
available to address them. For more
information, visit our website at
www.illinoislap.org. Or contact us
in our Chicago office, at 20 South
Clark Street, Suite 1820, by calling
312-726-6607 or 800-527-1233. Or
email us at gethelp@illinoislap.org.
Don’t ignore the problem. LAP is
here to help.
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Holiday Breakfast a Huge Success
By John Pcolinski
John Fay and Joe Mirabella (in Joe’s
own subtle fashion) took the laboring
oar in soliciting sponsorships until the
DCBA/DCBF assumed responsibility.
Thanks to the DCBF Board, including
raffle proceeds, this year’s breakfast
saw donations exceeding $12,000
with a net for the charity exceeding
$10,000.
Established in 1997, the DuPage County
Bar Foundation is the charitable [501(c)
(3)] arm of the DuPage County Bar
Association. The purpose of this educational and charitable corporation is: To
foster and maintain the honor and integrity of the profession of law; to improve
and facilitate the administration of
justice; to promote the study of the law; to
acquire, preserve and exhibit rare books
and documents, subjects of art and items
of historical interest having legal significance; and to assist deserving members
of the DuPage County Bar and their
dependents who are ill, incapacitated
or superannuated.

Standing, Stacey McCullough, Sean McCumber, Steven Armamentos; seated, Angel Traub and Mia McPherson

Starting in 2008, an annual Holiday
Breakfast has been offered to all who
wish to attend in the Attorney Resource
Center at the courthouse. In the spirit
of the season, sponsors have generously
don at ed t o cover t he cos t of t he
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breakfast and raise funds for the DuPage
Bar Foundation to help fund its charitable activities including funding law school
scholarships. The breakfast is the brainchild of Walt Jackowiec who voluntarily
undertook the task. Originally Walt,
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DCBF President, Clarissa Myers was
thrilled with the outcome. “This was
such a wonderful turn out because of the
effort of our board members and staff.
I am very proud to be part of a group
who works very hard to support our nonprofit.” Thank you to all our generous
donors.
Your next opportunity to support the
DuPage Bar Foundation is the Human
Race 5K on Saturday, April 30.

Thank you to our

Holiday Breakfast

Donors

Christine McTigue
John McTigue
Thea Armstrong
Hon. C. Stanley Austin
Hon. George Bakalis
Terrence Benshoof
Lynn Cavallo
Hon. Kathryn Creswell
Ted Donner
Kent Gaertner
Brian Grady
Richard Guerard
Ronald Hendrix
Raleigh Kalbfleisch
Daniel Kordik
Lynne Kristufek
Stacey McCullough
Sean McCumber
Mia McPherson
Steven Mevorah
Thomas Newman
John Pcolinski
Melissa Piwowar
James Reichardt
Hon. Richard Russo
David Sosin
William Ulrich
Laura Urbik Kern
Jeffrey York
Alonzo Zahour
Scott Bromann
Roger Ritzman
Hon. Robert Anderson
Irene Bahr
Davi Law Group
Edgerton & Edgerton
Faermark & Williams
Momkus McCluskey
Gaffney & Gaffney
Kathryn L. Harry & Associates

Kenny & Kenny
Lanphier & Kowalkowski
Marquardt & Belmonte
Colleen McLaughlin
Mulyk, Laho & Mack
Roberts PC
Sullivan Taylor & Gumina
Mirabella, Kincaid, Frederick & Mirabella
Woodruff Johnson & Palermo
Brenda Carroll
Clingen Callow McLean
Harold Conick
Gary Evans
Richard Felice
Alycia Fitz
Joseph Fortunato
Connie Gessner
Michael Hovde
Walt Jackowiec
Meredith Janes
Justice Ann Jorgensen
Laraia & Laraia, PC
Robert McDonough
Hon. Brian McKillip
Robin Miller
Wendy Musielak
Clarissa Myers
Matt Pfeiffer
Sarah Poeppel
William Rath
Art Rummler
Michael Scalzo
Larry Stein
Martin Tasch
Angel Traub
Walsh Knippen Pollock & Cetina
Hon. Bonnie Wheaton
Tim Whelan
David Winthers

AD here

Banking and Finance Litigation Employment Law | Business Services
Mergers & Acquisitions | Real Estate | Trusts and Estates | Elder Law

Resources. Experience. Depth.
Brian LaFratta | Ed Sedlacek | Larry Stein | Tom Christensen | Kathy Ryding | Pat Hurley

W

e have the expertise and ability to handle large,

complex cases, including business litigation, construction
disputes, contested estates and trusts, guardianships,
employment matters, domestic relations and general
civil litigation. Based in Wheaton, our practice is
regional in scope and includes state and federal courts,
administrative agencies and other tribunals.

1755 S Naperville Rd, Wheaton, IL 60189 (630) 221-1755
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Law Day 2016:
Liberty Bell Award Nominees Sought
The DuPage County Bar Association
seeks individual nominees for the
Liberty Bell Award, presented annually
to a non-lawyer individual who has
ser ved the legal community in a
significant way and who has devoted
substantial time and effor t toward
attaining and maintaining justice in
these areas:
1. Promoting a better understanding of
our Constitution and the Bill of Rights;
2. Encouraging greater respect for law
and the courts;
3. Stimulating a deeper sense of individual

respon sibi lit y so that citi zen s
recognize their duties as well as their
rights;
4. C ont r i bu t i ng t o t he ef fe c t i ve
functioning of our institutions of
government; and
5. Fostering better understanding and
appreciation of the rule of law.
Nominations should include the name,
address and phone number of the
individual and a letter citing the reasons
for the nomination, plus a brief
summary of the nominee’s qualifications
for the award. Nominations must be
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received by March 25, 2016 and should
be forwarded to Leslie Monahan at
DCBA, 126 S. County Farm Rd, Wheaton, IL 60187 or lmonahan@dcba.org.
Law Day has been celebrated every
May 1 since 1958. The event provides an
opportunity for Americans to reflect on
the value of their liberties and the ideals
of equality and justice under law. This
year’s theme marks the 50th anniversary
of perhaps the nation’s best-known
U.S. Supreme Court case, Miranda v.
Arizona.
We hope you will join us at the Law
Day luncheon on Wednesday, April 27.
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DCBA Update

Come to Judges’ Nite!
By Leslie Monahan
Typically I would spend this page writing
some story about Judges’ Nite and
what an institution it is and how it
is again (because of the added silent
auction) providing much needed funding to Legal Aid. If you’ve been to one
of the previous forty Judges’ Nite shows
you know this. If you’ve never been, ask
a colleague about it or give me a call and
I will happily provide the storied history
(maybe even some of the scandalous
bits!). Instead of writing more words,
I thought I would use some pictures to
show what fun the night is and test your
knowledge of lawyers in costume. See if
you recognize any of the following faces
from the courthouse. See you on March 4!
B.

D.
A. Christina Morrison; B. Nick Nelson, Jim Reichardt
and friends; C. the Hon. Bonnie Wheaton; D. the Hon.
John (“Jack”) Darrah; E. Susan Alvarado and the Hon.
Thomas Else; F. Nick Nelson, Lisa Giese, Jim
McCluskey; G. Sean McCumber, Angie Aliota; H. Pat
Edgerton; I. Jim Reichardt
A.
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C.

DCBA Brief March 2016

News & Events

E.

H.

F.

G.

I.
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News & Events
ISBA Update

ISBA Approves Resolutions Relating to Law School
Curriculum and Rule 711 Practice
By Kent A. Gaertner
The ISBA Mid-Year Meeting was held
in Chicago on December 10 to 12,
2015, and the ISBA Assembly approved
and adopted the recommendations and
proposals contained in two significant
reports. The first report included recommendations of the Special Committee on
the Impact of Current Law School Curriculum on the Future Practice of Law in
Illinois. The second was the report from
the Special Committee on Rule 711.
The report of the Special Committee
on the Impact of Current Law School
Curriculum on the Future Practice of
Law in Illinois will be available on the
ISBA website in the near future. However,
some of its basic findings and proposals
are contained in my previous ISBA
Liaison Report in last month’s Brief. Prior
to the Assembly voting to accept its
recommendations, the ISBA Standing
Committee on Legal Education, Admittance and Competence (“LEAC”) voted
unanimously to recommend approval of
the report by the Assembly.
Dean Jennifer Rosato Perea, currently
Dean of the DePaul Law School (and
formerly the Dean at NIU Law School)
spoke to the LEAC Committee prior
to the Assembly meeting to give us
perspective on how the state’s law schools
perceive the report. Generally, the law
schools in Illinois are already moving
toward programs that provide students
more opportunity to be participants in
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internships as well as providing more
experiences to make them “practice
ready” upon graduation. However, how
far the schools will go in agreeing to
dramatically change the way law students
are trained remains to be discussed.
Dean Rosato Perea ack nowledges
that some students are being admitted
with LSAT scores that are lower than
would have been acceptable in the past.
This is directly connected with the
reduction in the number of applications
the law schools are receiving. However,
the schools generally have programs in
place to assist these students to succeed.
She firmly believes that LSAT score alone
is not the primary factor in determining
who will succeed in law school and who
will not.
The Special Committee on the Impact of
Current Law School Curriculum on the
Future Practice of Law in Illinois was
formed as one of the recommendations
of the ISBA’s 2013 report on the Impact
of Law School Debt on the Delivery of
Legal Services. The two reports read
together give a very sobering assessment
of the current situation facing young
attorneys in Illinois. The ISBA will reach
out to the Deans of the various law
schools in Illinois and request that a dialogue be opened to address the issues in
the report.
The recommendations of the report of
the Special Committee on Rule 711
DCBA Brief March 2016

were also approved. Basically this report
recommended that the ISBA support
changes to Rule 711 being proposed to
the Illinois Supreme Court, specifically,
that Rule 711 practice be opened to
private law firms subject to certain rules
and conditions. That report should also
be posted to the ISBA website in the near
future. If the proposed modifications are
agreed to by the Supreme Court, they
will provide another tool for law schools
to use in getting students more hands
on experiences in actual law practice
settings.
In other actions, the Assembly approved
a dues increase that endeavors to keep
ISBA membership affordable for younger
members. The Assembly also approved a
resolution to oppose efforts by Governor
Rauner to close Illinois to Syrian refugees otherwise legally admitted to the
United States. If you have any questions
about the actions taken by the Assembly
or just would like to share your thoughts,
please do not hesitate to contact me at
kgaertner@springerbrown.com.

About the Author
Kent is the Eighteenth Judicial Circuit’s
representative on the ISBA Board of Governors.
He is the principal of Kent A. Gaertner P.C. and
“Of Counsel” to Springer Brown, LLC. where
he concentrates his practice in bankruptcy
and workouts. He was president of the DCBA
in 2009/2010.
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Classifieds
Legal Secretary/
Receptionist – PartTime Opportunity
We are in search of a dynamic and enthusiastic part-time legal secretary/
receptionist for our growing
Naperville office. Hours are M-F in the
afternoons with flexibility. Job duties
include typing, filing, mailing, court
filings, order supplies and manage
office. A car is needed for errands.
Proficiency in Word, Excel and
PowerPoint is a must. Join a firm
where hard work and dedication
are valued commodities. We are
an Equal Opportunity Employer.
Please e-mail or fax your resume
to: Kathy Cook – Assistant Office
Administrator; kcook@ancelglink.
com. Fax (312)782-0943.

offices, 3 of which are occupied by
other lawyers; Secretarial Space;
conference room, kitchen, reception
area, copier; Available immediately.
Office- $650.00; Secretarial - $75.
Furnished or unfurnished.
Call (630) 260-9647

Attorney

1-3 furnished or unfurnished offices
& 1-2 support staff cubicles are now
available in newly remodeled and
expanded 4th floor suite in The Oakbrook Terrace Atrium office building
at 17W220 22nd Street in Oakbrook
Terrace. The Atrium is near Oakbrook Shopping Center, I-88, I-294
and about 2 miles from I-355. Lower
garage (covered) and upper parking
is provided at no expense. Tenant and
guest access to 2 conference rooms,
reception area, kitchen/cafe, outdoor balcony/patio and wired phone/
data jacks are all provided at no
expense. Internet connection and 3 copy
machines are available. Inquiries: email
Laura Koran at lkoran@ditommaso
law.com or call (331) 225-2121.

Downers Grove firm seeks an experienced, motivated, licensed attorney to join our team. Attorney would
be responsible for all areas of our
litigation practice - law, chancery,
probate, domestic relations. Knowledge of real estate transactions a
plus. Please send resume to bna@
borlanorth.com.

Legal Assistant
Wheaton Family Law Firm seeks
paralegal/legal secretary with
experience. Tasks include:
- Drafting pleadings, discovery
requests and correspondence to
clients and opposing counsel
- Scheduling motions; docketing
orders and important dates
- E-filing in Cook, DuPage and
surrounding collar counties
- Preparing notices of motion, notices
of deposition and certificates of
service
- Setting up new files on server, law
management software and hard
copies
- Organizing and preparing discovery
responses
- Setting appointments, running
conflicts checks and managing
attorney calendars

Must have excellent typing and
grammar skills; strong work ethic;
good communication and organizational skills. Candidates should send
an email stating salary requirements and hours of availability, and
attach a resume to kgfax@dupage
attorneys.net. Subject line of the
email should clearly state “Application for Legal Assistant Position.”

Wheaton Danada Area
Office in prestigious Danada area
of Wheaton; Office suite has 4










Professional Offices
For Rent On 22nd in
Oakbrook Terrace
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Where to Be
In March

Judges’ Nite - Your Last Reminder
By Christine McTigue
The 41st annual Judges’ Nite show is set for March 4,
2016, at the College of DuPage’s Belushi Auditorium.
The doors open at 5:30 p.m. and the show starts at
7:00 p.m. Prior to the show, there will be two open bars
and heavy appetizers will be served.
Snacks will be
available at intermission and dessert will be served after the
show. The Judges’ Nite show is the largest single fundraiser
to benefit Legal Aid – this year the committee hopes to raise
over $10,000.
Once again there will be a silent auction on a variety of prizes.
At the time this issue went to press, the silent auction prizes
included tickets to sporting events, overnight hotel stays,
restaurant gift cards, theater tickets, and Chicago Bears
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memorabilia. New this year is a live auction, to be held at the
end of intermission. A one-week stay in a vacation condominium
will be auctioned off. Also new this year is the 50/50 raffle. Half
of the raffle ticket proceeds go to Legal Aid, the other half (up
to $2000) will be won by the lucky holder of one raffle ticket.
Tickets to the show are $110 per person; $65 for new lawyers
(4 years of practice or less), government attorneys and courthouse staff. Tickets can be purchased at the DCBA office or on
the DCBA website. In addition, show tickets and raffle tickets
for the 50/50 raffle will be on sale in the Attorney Resource
Center on Thursdays. If you have an auction item you wish to
contribute, please contact Cindy Allston at callston@dcba.
org or 630.653.7779.
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