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From the Editor
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Heard Any Good
Courthouse Jokes?
By Ted A. Donner

T

he man on the cover this month,
Judge Thomas J. R iggs, is
the presiding judge of the traffic
and misdemeanor divisions in the
Eighteenth Judicial Circuit. Judge
Riggs is on the cover, not just because
he’s retiring soon and we’re always
happy for a good excuse to talk
to a judge who no longer worries
about the politics, but because Sean
McCumber’s interview with Judge
Riggs marks the start of a new series
for this magazine.
Over the course of this year, as
something of a preamble to our July,
2011 edition, we’re running a series
of features about each division in the
courthouse. McCumber and Riggs are
leading that charge with this month’s
interview. We’re following up with
other stories, in the next few months,
about the Chancery Division (Judge
Bonnie M. Wheaton), Felony Division
(Judge Kathryn E. Creswell, Law
Division (Judge Hollis L. Webster),
and Domestic Relations (Judge Robert
J. Anderson). Our goal, by the end of
the current publication year, is to visit
each of the various divisions in the
DuPage Judicial Center.
Why walk through every division
in the courthouse? Our interest in
getting to know who’s who is borne,
not just from the DCBA’s general
commitment to bench-bar relations,
but from the fact that, come July,
2011, there should be plenty of reason
to celebrate. The DuPage Judicial
Center opened in July, 1991 and will
soon mark its 20th Anniversary. We
will reach that milestone, specifically,

in July of this next year, just as our last
issue for the year goes to press. So to
celebrate the occasion, in our July, 2011
edition, we’re abandoning our usual
format in favor of what we hope will be
a very special issue of the DCBA Brief.
Jim McCluskey is serving as the
Articles Editor for that edition. He’s
working with all of us on the editorial
board, and with DCBA President
Steven M. Ruffalo, Chief Judge
Stephen J. Culliton and Acting
Chief Judge Kenneth L. Popejoy, to
put together a magazine we hope will
provide our readers with a unique look
at life in and around the courthouse,
an interesting collection of anecdotes,
and a memorable scrapbook.
In the meantime, we’re not just
ta lk ing to the presiding judges
(although they figure prominently in
what we’ve got planned). We’re also
publishing a few other stories from
time to time that owe their inspiration
to the occasion. Also this month, for
example, the “Looking Back” feature
is returning to these pages. The new
Looking Back will usually be written
and edited by Keith A. Karlson and
our new Features editor (and former
Editor-in-Chief ) Michael J. Davis.
Karlson and Davis won’t be reading
through old issues as in past years,
but will instead be taking a slightly
different look at courthouse history
through the eyes of a number of old
and dear friends.
Through such features as the Judicial
Profiles and Looking Back, we’ll be
hearing from the presiding judges and
a few other folks that many of you are

likely to remember. But, by this next
July, we also hope to have heard from
you. Have a story to tell from your first
visit to the courthouse? A photograph,
joke, or favorite courthouse memory
you want to share with your friends
in the DCBA? Please, jot it down and
send it our way.
Everyone we’ve talked to about this
project seems to have some unique
memory of the old courthouse, or of
when the then new Judicial Center first
opened (and was then unceremoniously
closed because of “sick building”
syndrome). We mean to collect those
memories and present them in one
issue. It’s not that we don’t also want
to hear your comments and criticisms
about everything else we’re running
in the magazine. But, if you’re feeling
nostalgic, or particularly prolific, today
or anytime these next few months,
please think about whatever tales from
the front you recall from back in the
day and drop us a line.
We can be reached at letters@
dcbabrief.org. W hate ver you r
thoughts, we look forward to hearing
from you.
Ted A. Donner is an AV-rated attorney
with Donner & Company Law Offices
LLC and an adjunct professor with Loyola
University Chicago School of Law. He
is the author of two national treatises for
Thomson-West including Jury Selection:
Strategy & Science and the Attorney’s
Practice Guide to Negotiation. He was
the Editor-in-Chief of the DCBA Brief for
2007-08 and served as Associate Editor
in 2006-07 and 2009-10.
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Letters to the Editor
Dear Editor,
I am sure that [after Mike Davis’
editorials about the importance he
placed on his role as an attorney],
you [have been] overwhelmed with
responses from DCBA members on
how they feel about being an attorney,
so here is another one.
I love being an attorney. I never
wanted to be anything else but an
attorney. As a toddler I played lawyer
and argued in front of a jury of stuffed
animals. In grammar school and high
school I fought for the classmates
who had been unfairly punished by a
teacher. There was never a doubt in my
mind where I would end up.
My path to law school was not
so straight. About the time I would
enter college my parents hit financial
problems and I opted for some college

and then settled for a good paying job
working with computers to help my
family. Many years later and many
promotions later I realized that I still
had the calling to be an attorney and
now I could afford my own education.
It was not easy to work eight hours
a day and go to law school at night.
I kept myself going because I knew I
had to be an attorney. I went to law
school with people who would bitterly
complain that their parent, who was an
attorney had sent them to law school,
or that they came to law school because
they did not know what to do with
their life. I wanted to grab these people
by the shoulders and shake until they
realized what a privilege and honor it
was to be an attorney.
I cried at the swearing in ceremony
and still get a lump in my throat when
one of the guards at the courthouse
says “good morning counselor”. I
fought to get to the position that I am
in now (another long story) as a solo
practitioner representing employees in
the area of employment law. I make
50% less than I did as an I.T. Manager
and I ran through all of my retirement
funds on law school tuition; but I give
thanks every day to be doing what I
love. When someone asks me if they
should go to law school I tell them
that unless they have a real calling to
the profession, do not waste your time
or money.
Diana Brodman Summers
Law Office of Diana
Brodman Summers
Lisle, Illinois
Dear Editors:
I was just reading your April 1,
2009 issue of Grief and saw that
I was on a panel (as Mark Twain)
with Blago & Spitzerri for the Ethics
Extravaganza. How did I do? Can I
make an appearance again this year?
Or, if I wasn’t really there last year,
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can I come for the first time this
year? If you’re going to announce
my participation again, you should
let me know in time to prepare,
eh? Nevertheless, I was proud to be
associating with such celebrities, even
in absentia.
Persevere,
Richard Henzel
The Mark Twain In
Person Audiobook Library
Editor’s Response: Thanks for writing!
We’re great fans of your work and honored
you took the time to write. Indeed, the
fact that our 2009 April Fool’s edition
ever found its way into your hands at
all, let alone a year later, is great to
see (and a reminder that we should
probably have done you the courtesy
of sending a copy). But then, between
your letter and this next one, which we
received in response to this year’s edition,
we can’t help wondering whether the
DCBA Grief is already enjoying a much
wider circulation than the magazine it
parodies....
Dear Editors:
O u r St a t e B a r A s s o c i a t i o n
Executive Committee loved your
April Fool’s edition of the DuPage
County bar journal. The... link below
[http://www.hsba.org/resources/1/
HSBAbuffoonery.pdf ] is to our
inaugural April Fool’s edition that was
inspired by DuPage (apologies if you
want to distance yourself from any role
in our work product).
Louise K. Y. Ing
President Elect
Hawaii State Bar Association
Have something to say about the DCBA, this
magazine, or anything you’ve read in these
pages? Send your letters to the DCBA Brief
by email to: letters@dcbabrief.org. We look
forward to hearing from you.

“NOW WE
CAN SPEND
LESS TIME
RESEARCHING
AND MORE TIME
LAWYERING.”
BEN SKJOLD
PARTNER, SKJOLD-BARTHEL
MINNEAPOLIS

WestlawNext™ has people talking. Thousands of law firms, government agencies, and corporations have used the new
legal research system for months, and the feedback has been overwhelmingly positive. Whether it’s the proprietary new
WestSearch™ technology, the advanced organization tools, or the research confidence it provides, users are impressed
with the next generation of Westlaw®. Hear what Ben and other customers are saying at WestlawNext.com.

© 2010 Thomson Reuters L-361643/8-10 Thomson Reuters and the Kinesis logo are trademarks of Thomson Reuters.

President’s Message

We Never Forget How
To Ride A Bicycle
By Steven M. Ruffalo

A

s I write this month’s article, I
find myself sitting in my office
at home with everyone else in the
house fast asleep. Our daughters,
Olivia (age six) and Reese (age three)
have each been read their bed time
stories and, tucked in, and by now
are well into whatever little girls
dream about in today’s day and age.
Olivia just learned to ride her twowheeler last Sunday so I suspect she
is dreaming of biking and the many
adventures she will experience with
this new found freedom. Who knows
though, it seems that today’s kids are
bombarded, relentlessly, with a wide
variety of temptations ranging from
motorized cars and scooters, hand held
video games, child friendly internet
websites which offer endless learning
games and adventures (“Dad just five
more minutes, I promise”), to phone
applications (called “apps”) that these
little urchins have somehow managed
to load onto our phones, which my
wife, Lisa and I thought was impressive until they started to borrow our
phones at the most inopportune times;
whenever the urge struck them.
These temptations are all the more
poignant when one recalls one’s own
childhood days. I grew up in the
Village of Hinsdale in the 1965-1980
range. During that time, as kids, our
high-tech gizmos included transistor
radios (AM only), and tube televisions
offering all of nine, that’s right, nine
glorious channels to choose from - VH
channels 2, 5, 7, 9 and 11 and the more
snowy selections offered in the UHF

range of channels 26, 32, 44 and 56.
Our idea of a cool video game was
“PONG.” In those days everyone’s
family room TV was the one marquee
set of the house, situated so as to be the
room’s primary focal point (fireplaces
were quickly relegated to secondary
status) often housed in consoles built
to resemble a prized piece of furniture.
Oh, and if you wanted to “channel
surf ” among these nine doozies,
chances are you were either getting
up to change the channel manually or
drafting a younger sibling into action.
In comparing my childhood activities to those my own kids are now
experiencing, I have noticed that the
bicycle, the starter bicycle, is one thing
that has remained relatively constant
over the years. Same two wheels, seat,
handlebars and stomp brake that were
standard issue features of the bicycles
my generation learned to ride. Similarly, the thrill of experiencing and
learning how to ride a bike doesn’t
seem to have changed much from my
generation to Olivia’s. The unbridled
joy that she experienced last Sunday
with her first independent trip up
and down the driveway peddling and
steering on her own was unforgettable. Though it was then repeated
many times, that first trip, that Eureka
moment, was simply precious. The
confidence and independence that
sprout from a kid’s first bike ride, well
it seems immeasurable. Just like night
follows day, it also seems to trigger
a sequence of other firsts: first trip
around the block, first wheelie, fist

no-handed ride and of course first nohanded-ride-wipe-out. It seems that
in bike riding, just like in the rest of
our lives, only from our successes and
our mistakes do we truly gain ownership of experience.
Much the same can be said about
our existence as attorneys. We come
out of law school with a very thin,
but very broad base of knowledge.
We sit for the Bar Exam and set out
into the profession having very little
or no practical experience, whatever
self confidence we can muster and
absolutely no independence. Like
newly hatched baby birds waiting to
be fed, newly minted attorneys are
equally dependent on whatever work
assignments our first firm or office can
provide to us. At the outset, we are
President’s Message
continued on Page 8 »

Steven M. Ruffalo is the President of the
DuPage County Bar Association. He is
also a member of Fuchs & Roselli, Ltd.
where he serves the litigation and prelitigation needs of small to mid-sized
family and closely held business organizations. Mr. Ruffalo graduated from
the University of Illinois at Chicago in
1984. He began his professional career
in the Division General Counsel’s office
of the Unisys Corporation in 1988 while
earning his law degree from the John
Marshall School of Law and his Masters
in Business Administration from Rosary
College. Mr. Ruffalo also currently serves
as Assistant Village Attorney for the Village of Hinsdale and as a Fellow of the
American Bar Association.
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» President’s Message continued from Page 7
completely reliant upon others for our
office space, desks, computers, phones,
legal pads and work; all essential to our
survival. Undoubtedly, as we progress,
we find someone or a collection of
folks to learn from, to compare notes
with, to socialize with and perhaps to
model ourselves after within the profession. We see how things are done
by experiencing successes and failures,
by making mistakes (hopefully not
many) but more importantly by being allowed to achieve the many firsts
that we, as new attorneys, had yet to
experience.
No matter where we now find
ourselves in the life cycle of practicing attorneys or judges, we were, all
of us, at one point that kid riding his
or her bike for the fist time, that new
attorney who is taking his or her fist
deposition, closing their fist real estate
transaction, or preparing their first estate plan. Without a mentor, without
a role model, without encouragement
and the ability to accomplish these
firsts, we would never have advanced,
we would never have learned the ropes,
and never experienced the confidence
and independence that comes with
accomplishment.
Just like the vicarious thrill I got
out of Olivia’s first bike ride, I suspect
that we, as attorneys, have the same
opportunity to give other, newer attorneys not only their work but the
guidance and encouragement to take
on the many firsts that may later define
their own fit into the profession as the
uninitiated embark upon their journey. Ultimately just as we learned and
became experienced, those who we
have taught and mentored will themselves become the next generation of
teachers and mentors. Whether it’s a
newer attorney that your firm or office
has hired or one who is opposing you

in a case or transaction, it is perhaps
most central to our ethical and professional responsibilities that you afford
that person the same opportunity
to learn, grow and advance through
the profession as you, yourself were
permitted when you were a newer attorney attempting to accomplish your
own first(s).
Many of us who have trained new
attorneys know full well that there is
no recipe card to follow; for some the
best way to learn is by doing, for others
a couple of “second chair” assignments
are needed. The process begins ad-hoc
and then at some point – and we all
seem to know when that moment
arrives – the once “new” attorney
has been suitably seasoned; they have
figured out how to handle themselves
well enough to be entrusted with more
responsibility, more assignments, and
more professional independence.
While Olivia may have just learned
a big first, how to ride a bike, I am
quite confident that she is keenly observing not only how I ride my own
bike, but how I drive the family car,
and how diligent I am about fastening
my seat belt, how courteously (or not)
I treat other drivers when I am behind
the wheel. Someday, God willing,
she herself may be teaching her own
flock to ride a bike, drive a car and
offer herself as an example to others.
Much the same can be said of the example we set as practicing attorneys.
Whether we endeavor to serve as the
best attorneys we can be to our clients,
uncaring clock punchers, mentors or
role models, rest assured that those we
work for, with and against, the judges
who preside over our cases, and the
many attorneys and clients with whom
we interact every day are all bearing
witness to what we do and how we
conduct ourselves.

LLH Annual Coat
Drive Runs
Through November
By Melissa Piwowar

T

he Lawyers Lending A Hand project for November
is the annual coat drive. For over 10 years Lawyers
Lending a Hand has been encouraging DCBA members
to clean out their closets. Each year the committee has
donated thousands of coats, hats, mittens and gloves to
various agencies, clothes pantries, churches and resource
centers in DuPage County. Past recipients include
groups like DuPage PADS, the Ray Graham Center,
West Chicago District 33 and the Woodridge Food
Pantry. Calls come in from agencies months in advance
requesting donations.
If you think about but never seem to make it to the
monthly Lawyers Lending a Hand events, this one’s
for you. Help out when it fits your schedule and just
drop your donation at the bar center. Volunteers are
also invited to the lower level of the Bar Center on
November 18, 2010 to help sort donations. Judges
Paul A. Marchese, Brian J. Diamond and Mary E.
O’Connor and their families are regulars at this event
so bring a friend, a family member, or just yourself.
The November coat drive is the event that garners
“the greatest membership participation of the year” says
Eddie Wallenberg, former DCBA Executive Director
(1983-2001) and current Lawyers Lending a Hand
volunteer. “Demand is always great and we expect this
year, it will be even greater.... Last year, about 1,500
items were collected... they were piled all the way up to
the ceiling.” Sorting volunteers are important to help
simplify the process when the agencies come to collect
outerwear to meet their specific needs..
Judge Marchese not only began the coat drive ten
years ago, he was the instigator of the annual competition
between courthouse departments (states attorney, clerk’s
office, public defenders, etc). Stay tuned, we’ll let you
know who comes away with the prized trophy: an old
infant snowsuit which is passed down from one winning
team to the next. Call Eddie Wollenberg at 630/6682415 or Judge Paul Marchese at 630/407-8933 if you
have any questions.

News &
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by John J. Pcolinski, Jr.

13
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O

n August 16, 2010, Chief
Judge Stephen J. Culliton
announced that Circuit Court
Rule 1.30 has been amended “to
allow licensed attorneys to bring
cellular telephones, personal digital
assistants and/or laptop computers
equipped with cameras” into the
courthouse “upon presentation of a
current, valid Attorney Registration
and Disciplinary Commission card.”
He likewise announced that people
who are at the courthouse pursuant
to jury summons, who present that
summons to the sheriff, may be permitted to bring in their cell phones,
laptops and PDAs for use while they
wait to be called. “The rule for jurors
is intended to assist jurors who are
waiting for a trial and need to get
work done.” Courthouse Administrator, John Lapinski. “This way,
they can continue to do their work.
Imagine, as an attorney, having to
wait around all day for a trial and
not being able to call your clients or
read your email. This will hopefully
make things easier for jurors who
have not yet been called for trial.”
The rule does not allow for jurors who are called for voir dire or
trial to take their electronic devices with them up to the courtroom,
Lapinski is quick to emphasize.
“This is only to give people access while they are waiting in
the lounge areas,” he said, “it’s
not for trials.”
Lapinski said that the
DCBA had been
particularly supportive of the

change in rules, having written to
the courthouse to recommend that
a new rule be adopted for attorneys.
“This is something that should help
attorneys regardless of whether they
are members of the Association,”
DCBA Executive Director, Leslie
Monahan said. “Lawyers who aren’t
members of the DCBA still have to
go through security at the courthouse. But this way, they’ll have
access to their phones when they’re
there for long periods of time, on
trial or in settlement conferences,
for example.”
“Without their phones, out of
town attorneys have had problems
reaching their clients during settlement conferences,” Lapinski said,
echoing Monahan’s thoughts. “This
new rule will make things easier
for them. They need to bring their
ARDC card, and it may be that the
Sheriff will require that people pres-

ent a photo ID to establish they’re
the same person as on the ARDC
card. But now they can bring in
their phones or their PDAs, which
will hopefully make things easier.”
Lapinski emphasizes that, just
because attorneys may now bring
electronic devices that have attached
cameras with them into the courthouse, that does not mean they may
now take pictures. “The Illinois
Supreme Court Rules prohibit the
taking of photographs in court,” he
said. “So it’s important that people
recognize, they can bring their cameras in with them, but they still can’t
take photographs.”
Lapinski said that, since the rule
was introduced, it has not resulted in
any notable change in how quickly
security progresses in the morning
(when the courthouse is crowded
by counsel, jurors and parties to the
hundreds, if not thousands of cases
that get heard each
day). Other county courthouses,
including both
C ook Count y a nd L a ke
County, have no
prohibition on
bringing camera phones into
the courthouse.
So we asked Lapinski whether it
wou ld n’t ma ke
sense to simply lift
the prohibition on
camera phones altogether. “There
are still some concerns with that,”
he said. “Right
now, we’re just taking this one step
at a time.”
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DCBA Spring Training for Lawyers
By John J. Pcolinski, Jr.

T

he annual DCBA President’s Trip
is scheduled for March 3-6, 2011
at the Arizona Biltmore in Phoenix,
Arizona. This trip is the brainchild of
association president, Steve Ruffalo.
“Built in 1929 and designed by Frank
Lloyd Wright,” he told us, “this resort
has much to offer including a location
that offers the chance to get our game
on and see our favorite MLB teams
in action. The White Sox play at
Camelback Ranch in Glendale and
the Cubs play at Hohokam Park in
Mesa, both conveniently close to the
Biltmore.” The adjacent Arizona
Biltmore Country Club boasts two
18-hole PGA golf courses, The Links
and The Adobe (both with nice ponds
for a regatta).

Ruffalo said, “this is a family friendly
trip during which the DCBA will be
putting on a world class CLE program
on Saturday morning, including a
curriculum devised and presented by
some of the most well respected judges
now sitting in the Eighteenth Judicial
Circuit. Add to this a complimentary
cocktail hour and dinner party hosted
on Friday Evening by the DCBA, and
you have yourself a trip that should not
be missed.”
Asked about the choice of location
and reason for the trip, Ruffalo said,
“The idea we had in devising this trip
was to come up with a destination
that offers a whole host of activities
from a central location that is not only
first class but is affordable enough to

welcome all comers. We planned this
trip very carefully and have attended to
every detail in hope that it will not only
be attractive to all of our members and
their families but also so that they can
plan ahead and come without breaking
the bank.”
“A word to the wise,” he added.
“Keep an eye on the Brief and when
this trip is formally announced, reserve
your spots early because this one will
likely fill up fast.” Although the DCBA
has not yet opened reservations for the
trip, a block of rooms has been reserved
at the Biltmore. DCBA members can
register by calling 800-950-0086 or
online at www.arizonabiltmore.com
(the online code is “Dupage,” entered
under “group/convention code”).

Family Law & Civil Law sessions from last year’s Mega Meeting.

Annual Mega Meeting Scheduled
for January 22, 2011
The annual DCBA Mega Meeting
will be held on January 22, 2011
at the Lisle/Naperville Hilton Inn.
Registration is set to start at 7:30 a.m.
that morning. Over the course of the
day, attendees will gain CLE credit
in family law, estate planning and
probate, civil law, real estate law, law
practice management, and business
law. Chief Judge Stephen Culliton

is slated to deliver his annual State of
the Courthouse address during the
lunch hour.
Ja m e s J . Gr o g a n , D e p u t y
Administrator & Chief Counsel for
the ARDC is scheduled to make
a presentation on legal ethics just
before the lunch hour. According to
Liz Whitney, CLE Administrator for
the DCBA, attendees may realize as

much as 2 ¾ hours of MCLE credit
in professional responsibility. Said
Whitney, “Another feature to this
meeting is that we will offer attendees
the opportunity to opportunity to
receive their handouts electronically.
We have purchased flash drives for this
purpose. This is one of our efforts to
go green.”
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Mark Your Calendars
For Fall Seminars,
Volunteer Opportunities

by Raleigh Kalbfleisch and Thomas A. McClow

T

he DCBA and its committees have
a number of seminars lined up in
the coming months. Long before the
January Mega Meeting (the subject
of a separate article in this issue),
the Family Law Committee has a
seminar scheduled for October 23,
2010 in the Bar Center (9:00 to 11:00
a.m.), the Business Law and Civil
Law Committees have a joint seminar
scheduled for November 18, 2010 in
the ARC (11:15 a.m. to 2:00 p.m.)
and the annual Basic Skills Seminar
is scheduled to take place over three
days, November 12, November 19 and
December 3, 2010, at the ARC (from
10:00 a.m. to 5:00 p.m.).
The Elder Law Committee has
scheduled a lineup of interesting
speakers this fall, including a speaker
from Senior Services in DuPage
County, a speaker on veterans benefits,
and a possible session on prepaid
funerals. A Spring CLE course on the
new Medicaid rules is also anticipated.
The Family Law Committee has
scheduled Judge John Demling,
Judge Liam Brennan, and Judge
Tim McJoynt to speak on the pitfalls
of Orders of Protection in domestic
relations proceedings, Jennifer
Ma r t y n a nd Pe g g y Prat scher
are presenting on elder issues in
guardianship matters, and Andy Cores
and Wendy Musielak are discussing
petitions for rule to show cause and
contempt actions in domestic relations
matters. The dates for these and
other committee meetings appear in
the Committee Meeting Calendar
elsewhere in this issue.
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Former DCBA President, William
J. Scott Jr., has joined Momkus
McCluskey LLC where he’ll be heading
the Family Law Practice Group.
Retired judge, Perry R. Thompson,
has joined Ramsell & Associates LLC
where he will be working of counsel.
And the law firm of Sullivan Taylor
& Gumina, P.C. has named the
following attorneys as partners in the
firm: Raiford D. Palmer, Emily R.
Carrara, Sean M. McCumber, and
Joseph F. Emmerth.
We were sorry to learn of the passing
of attorney “Handsome” La nce
Kupisch in late August. Kupisch
passed away while undergoing stem
cell treatments for a heart condition.
He was a principal of Kupisch, Carbon
& Laurean, Ltd., the loving father
to two sons and a compassionate,
generous, witty, and loyal man who
will be sorely missed.
Former DCBA member, Laurel
Vietzen, has announced that she
will retire as coordinator of the
Elgin Community College paralegal
program in December 2010. Vietzen
has been with ECC for 25 years where
she established the program, which
has been ABA approved for almost
20 years. Vietzen says that she may
return to the classroom part time, but
has recently finished her fifth text book
and plans to write full time.
The more recently established
College of DuPage paralegal program,
meanwhile, has now earned its ABA
accreditation. Program Coordinator,
Sally Fairbank, said, “[W ]e had
a new program and [people in our

communit y] rea lized that A BA
approval takes time.” She added, “This
is an important designation [which]
adds to the prestige and esteem of our
program.”
The St. Thomas More Society of
DuPage County (which is not affiliated
with other groups in the Chicago
metropolitan area that use a similar
name), announced recently that its
annual Red Mass is now scheduled
for Sunday, November 7, 2010 at noon
at the Saint Michael Church, 315
West Illinois in Wheaton, Illinois. A
free light brunch for members of the
legal community will be served after
the ceremony, which is historically
attended by judges, law yers and
politicians of all faiths and includes a
retaking of your professional oath. For
more information, please call Eddie
Wollenberg at (630) 668-2415.
Speaking of Ms. Wollenberg, in
August, Lawyers Lending a Hand
(LLH) celebrated its 10th anniversary
Raleigh Kalbfleisch is an attorney in
Carol Stream who concentrates in
domestic relations law. She received
her undergraduate degree from Purdue University and her J.D. from
Quinnipiac University School of Law.
Thomas A. McClow is the principal of
the Law Office of Thomas A. McClow in
Winfield, Illinois and an adjunct professor with Judson University in Elgin. He
received his B.S. from Michigan State
Univesity and his J.D. from Loyola
University Chicago School of Law.

and Eddie Wollenberg was honored
for her continuing commitment to the
ideals of giving back to the community
in a ceremony held in the ARC. Eddie
was recognized by Judge Bonnie
Wheaton for ten years of volunteering
and service to the DCBA during her
tenure as its Executive Director, for
her own volunteer work, and for cofounding Lawyers Lending a Hand
with Judge Paul Marchese. Judge
Wheaton said that “Eddie and Paul
have given attorneys credit for being
caring, compassionate human beings.”
Eddie also received a commendation
from Robert J. Schillerstrom. DCBA
President Steven Ruffalo said that
Eddie “has not only served selflessly but
has created a channel for us [attorneys]
to donate our time. Without Eddie,
none of the charitable gifts would find
their way to needy families. We owe
Eddie a great debt of gratitude.” Scott
Pointer said “[Eddie] makes it easy for
us lawyers to make a difference. Eddie
has done the prep work.”
And speaking of volunteering....
There is an opportunity for mentoring
at-risk teens in t he West wood
Apartment Complex Resource Center
in West Chicago. The program is run
through the DuPage County Juvenile
Diversion Program and is designed for
both boys and girls, ages 11-18, and
meets once a week for one and a half
hours. The program is only two years
old. As one of the people lucky enough
to be there when the program started
and a mentor for the girls herself,
Raleigh wants you to know these
kids are motivated to stay in school,
out of gangs and off drugs. They just
need another adult to support their
good decisions and act as a positive
influence. If you are interested in being
a mentor for these great kids, please
contact raleigh@dcbabrief.org.
Finally, The DCBA Holiday Dinner
has now been scheduled for Maggiano’s
in Oak Brook on December 16, 2010
(bring a toy wrapped or unwrapped).
We look forward to seeing you then!

T

LRS Posts August Statistics

he Lawyer Referral and
Mediation Service provide
referrals to participating attorneys
and serves the community by
putting people in contact with a
local attorney. If referred through
the Service, callers are entitled to
up to 1/2 hour free consultation.
Beyond that half hour, regular fees
may be charged. Attorney members
pay annual dues to the DCBA,
based on the number of areas of
law in which they are listed, must
have malpractice insurance in full

force, be licensed to practice in the
State of Illinois, and are subject
to the DCBA Referral Service
rules. Attorneys are not required
to be DCBA members. For more
information or to join the LRS,
contact the Bar Center at (630)
653-7779 or visit www.dcba.org.
Please refer prospective clients to
(630) 653-9109.
The Lawyer Referral & Mediation
Service received a total of 871
referrals (559 by telephone &
312 by Internet) for the month of
August:

Administrative

7

Government Benefits

15

Appeals

9

Health Care Law

0

Bankruptcy

72

Immigration

4

Business Law

24

Insurance

3

Civil Rights

18

Intellectual Property

1

Collection

38

Mediation

5

Consumer Protection

15

Mental Health

0

Contract Law

2

Military Law

1

Criminal

147

Personal Injury

54

Elder Law

6

Real Estate

126

Employment Law

45

School Law

7

Estate Law

34

Social Security

6

Family

221

Tax Law

2

Federal Court

3

Worker’s Comp.

1

Lucy Carranza Joins DCBA as
new LRS Administrator

T

he DCBA now has someone to
fill the spot left open by Eric
Delgado, when he left the organization for law school two months ago.
Lucy Carranza, formerly a paralegal
with the Laura Mitacek Law Office in
Bensenville, started with the DCBA in
early September as the new LRS Administrator. Carranza will be serving
as DCBA liaison to a number of the

organization’s committees, working
with the drivers’ education program,
and working with the Lawyers Referral Service, both in handling inquiries
from prospective clients and in the
marketing and advertising of the program. “It’s a whole new adventure,”
Carranza told us as she started her
third week in the position.
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New Lawyers Committee Hosts
Back-to-Back Events

I

f you had any interest in taking
a long weekend after Labor Day,
and wanted to spend it hob-nobbing
with DuPage County lawyers, the
New Law yers Committee had a
program in place that was well-suited
to just such an agenda. The first New
Lawyers’ Happy Hour of the season
was held on Thursday, September
9, 2010 at Ballydoyle Irish Pub in
Bloomingdale, Illinois. Then, the
following afternoon, the committee
hosted its second annual excursion to
Miller Park in Milwaukee, Wisconsin,
where the Chicago Cubs shut out
the Milwaukee Brewers 4-0. DCBA
members who made the bus trip to
Milwaukee earned CLE credit on the
way there, as Judge John Demling
presented a CLE seminar - on the bus
- on orders of protection and contempt
orders.
“Judge Demling did a great job,”
Committee Co-chair, Lisa Giese
said. “He talked for a good two hours
and gave us some great insights and a
number of practice tips. He’s a great

speaker. It was a perfect seminar for
new attorneys on some important
topics.”
“I had a great time,” Judge Demling
told us about his adventure as a busbound speaker, “and I think it went
well. The presentation was scheduled
for an hour of CLE credit but everyone
had questions, so we went longer and
they ended up getting credit for two
hours. Because of the participation
from everyone there, we went for two
hours. That took up the whole trip too
which was sort of nice.”
“They had a pretty decent sound
system this year so everyone could
hear me,” he said, “and everyone asked
a lot of questions and got involved

Barb & Fred Spitzzeri with
Chantelle Porter

in the process.” Like Sharon R.
Knobbe, who presented the CLE
seminar on last year’s Milwaukee
road trip, we wondered whether Judge
Demling found it difficult to navigate
his presentation while a 14 ton bus
stopped and started under his feet. “It
was fine,” he said, “although a couple
times the driver threw on the brakes.
I ended up making a beeline down
the aisle when that happened, but a
couple people up front caught me and
made sure I didn’t go through the
front window. I should also add that,
on the way home, Christa Schneider
Winthers and Angie Aliota gave their
own version of a CLE seminar but
it was unaccredited. You can put in
parenthesis that ‘perhaps therapy
was required afterward’.”
Taking in two hours of CLE
material on a bus to Milwaukee
on a Friday afternoon may have
been easy for some, but it was also
bound to be difficult for those
who were already in the middle of
a double-header. Many of those
who attended the event the night

Kevin Millon, Frank Markov
and Steve Armamentos
Kevin Millon, Christa Schneider Winthers, Darlene Dodds & Sean McCumber
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before at Ballydoyle were still dancing
come midnight, to the music of the
DCBA’s own Judge’s Nite Band. “The
whole Judge’s Nite cast was there,”
Giese said. “And the band had a lot
of guest singers, Art Rummler sang,
Sean McCumber, Christa Winthers,
a lot of people got up to sing that night.
Even Kevin Millon sang, which was
great to see since he directs Judge’s
Nite and that means he’s usually just
bossing other people around with their

do differently next year. It made for
a great time, but doing these events
back-to-back was hard for some of us.
People need to rest.”
As exhausted as she was, Giese
certainly perked up when her Chicago
Cubs beat the Milwaukee Brewers
4-0. “The Cubs won. That was
shocking and great to see,
especially for me. It seems
like everyone out here is
a Sox fan. So it was great

a win-win for everyone. We couldn’t
do this without him and I know it’s
been valuable, for him, to get to know
people and to be involved in these
events. He did a video for my firm,
for our website, and I know he’s done
them for others. He’s a great guy and
he’s done a great job.”

Lisa Giese, Angel Traub & Kevin Millon

The Judges’ Nite Band rocking at Ballydoyle’s

Baseball & CLE group

singing.
He never sings himself in the Judge’s
Nite shows so everyone likes it when
Kevin himself is singing.”
Giese was among those who were
already pretty tired when the bus
pulled out from the DCBA parking
lot just 14 hours later. “The band
played until midnight,” she said, “so
a lot of us were pretty tired before we
even left for the baseball game the next
day. That’s something we’ll probably

Jennifer Marshalek, Christa Schneider Winthers,
Chantelle Porter – front row; Scott Walthius,
Kevin Coyne enjoying the ball game

to be a Cubs fan and see them beat
Milwaukee like that.”
The News Lawyers’ monthly happy
fours are sponsored by Greg Wildman
and Online Video Concepts, LLC
who, by sponsoring these events, is
literally hosting a party for hundreds
of lawyers every month. “Greg has
been such a great supporter,” Giese
said. “The relationship between his
company and New Lawyers has been

Art Rummler and Joe Emmerth
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HOURLY FEEONLY FINANCIAL
PLANNING

DCBA COMMITTEE
MEETING SCHEDULE

A unique alternative for
clients requesting a
referral to an advisor

One of the great benefits of
membership in the DCBA
is participating in any
of the many Association
Committees at no additional charge. Each of the
following meetings features
a presentation for which
attendees may receive one
hour of MCLE credit (unless otherwise indicated).

OCTOBER, 2010
SERVICES INCLUDE:

• Comprehensive financial planning
• Retirement and investment planning
• Life, disability and long-term care
insurance needs analysis
• Low-cost, index-based 401(k) plan
set up for business owners and
professionals
• Planning for domestic relations clients
as divorce financial analyst or postdivorce planner (trained in
Collaborative Practice)

ALL SERVICES PROVIDED
WITHOUT PRODUCT SALES
OR ASSET-BASED FEES
Member: Garrett Planning Network,
National Association of Personal
Financial Advisors, and Financial
Planning Association
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Family Law

11:45 a.m. at the ARC

20

Legal Aid Foundation*

20

Elder Law

20

Local Government

11:45 a.m. at the ARC

21

Civil Law & Practice

11:45 a.m. at the ARC

26

Alternative Dispute Resolution

11:45 a.m. at the ARC

27

Diversity

11:45 a.m. at the ARC

28

Criminal Law

11:45 a.m. at the ARC

8:00 a.m. at the Bar Center
11:45 a.m. at the Bar Center

NOVEMBER, 2010
3
4

Local Government
Law Practice Management

11:45 a.m. at the ARC
11:45 a.m. at the ARC

8

Health Care Law

11:45 a.m. at the ARC

9

School Law

11:45 a.m. at the ARC

9

Estate Planning

10

Publication Board*

11

Real Estate

11:45 a.m. at the Naperville
Country Club

16

Family Law

11:30 a.m. at the ARC

17

Legal Aid*

8:00 a.m. at the Bar Center

17

Elder Law

11:45 a.m. at the Bar Center

11:45 a.m. at the Bar Center
Noon at the Bar Center

“ARC” refers to the Attorney Resource Center on the third floor of the DuPage Judicial Center,
505 County Farm Road, Wheaton, Illinois. The “Bar Center” is located at 126 County Farm
Road, Wheaton, Illinois. The Naperville Country Club is located at 25W570 Chicago Avenue in
Naperville, Illinois. Please call (630) 653-7779 for further information about any of these meetings
or for current scheduling information about the meetings of any DCBA committee. Meetings
marked with (*) are working meetings for which no MCLE credit is available.
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Articles
The Americans With Disabilities Act: Who is Disabled
by Hon. Bonnie M. Wheaton

22

Admonitions in the Criminal Trial Court: Waiver of
Counsel, Jury Demand, and Non-Citizan Guilty Pleas 26
by Patrick M. Kinnally
The Supreme Court’s Decision in Bilski v. Kappos:
The Uncertain Patentability of “Business Methods” 28
by Jefferson Perkins
Velocity Investments: A Game-Changer
for Debt Collection Litigation 32
by David M. Madden
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From this month’s
articles editor

Articles from
Lawyers & Paralegals

Our Thanks
to the
Committees
By STEVEN BEHNKEN

I

would like to thank you, our readers, once again for taking time out
of your busy schedules to read this,
the second issue of the 2010-11 DCBA
Brief. As the summer begins to draw
to a close and our clients’ vacations
do the same, it is likely that the pace
of life will pick up over the next few
months. Here at the DCBA Brief, we
are dedicated to helping you maintain
and develop your practice with clear,
concise information that you can use.
This month we have another strong
lineup of articles. Our authors have
written on a wide variety of topics ranging from debt collection to the Americans with Disabilities Act. Regardless
of your individual concentration, I believe that you’ll find a number of points
that you can apply to your own practice.
In the area of debt collection, David
Madden discusses a recent decision out
of the Second District Appellate Court
that puts would-be debt collectors on
notice that compliance with the pleading requirements in the Illinois Code
of Civil Procedure is not a matter of
discretion. Additionally, Jeff Perkins
breaks down the recent U.S. Supreme
Court decision Bilski v. Kappos in
which the Court took on the tricky
subject of business method patents,
providing guidance about the types of
business models that may be patented.
Judge Bonnie Wheaton provides an
excellent starting point for any attorney

photo © name

with clients that have concerns about, or
a need to comply with, the Americans
with Disabilities Act. Specifically, she
provides some guidance about who is
“disabled” under the Act. Patrick Kinnally, President of the Kane County
Bar Association, has a timely discussion regarding the requirement that a
defendant be advised in open court that
a guilty plea may affect his or her immigration status and result in deportation.
As a final note, I would like to thank
the committees who have already supplied articles for the Brief this year.
DCBA President, Steve Ruffalo, has
asked each committee to provide at
least one article for the Brief. We have
had good participation from the committees so far and I hope the remaining
committees will keep up the good work.
Your contributions keep the topics
fresh and make the DCBA Brief more
relevant to our members. With that,
please read on and enjoy these articles
from your colleagues.
Steve Behnken is a registered patent attorney and an associate at Momkus McCluskey, LLC in Lisle. Steve concentrates
his practice on drafting and prosecuting
patent applications through the United
States Patent and Trademark Office.
Steve earned his B.S. in Chemical Engineering from Purdue University and
his J.D. from DePaul University College
of Law.

The articles published in this magazine are generally contributed by
lawyers and paralegals who are
members of the DCBA. If you are
interested in submitting an article
to be considered for publication
in the DCBA Brief, please contact
the magazine’s Associate Editor,
Eric Waltmire, at ericwaltmire@
dcbabrief.org.
Our publication
guidelines for author submissions
appear at dcbabrief.org/submissions.html. Practicing attorneys
whose articles are selected for publication in the DCBA Brief are qualified to receive CLE credit under the
applicable Illinois rules.

Student Articles
The DCBA Brief has a long standing commitment to providing a
forum for law students in the Chicago metropolitan area. If you are
a law student who attends one of
these schools or otherwise has an
interest in the practice of law in
DuPage County, you can join the
DCBA for no charge and are then
eligible to contribute articles to
be considered for publication. If
you have interest in submitting a
student article, please contact our
Student Articles Editor, Mark Carroll at markcarroll@dcbabrief.org.

Sidebars
The life blood of the DCBA is its
committees, many of which are
made up of practitioners with an
interest in particular areas of legal
study. In addition to the many CLE
seminars they host, these committees put together case law updates
that then appear in this section of
the magazine as “Sidebars.” Our
thanks in particular to Ron Menna
and Sean McCumber who supplied the side bars for this edition.
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The Americans with Disabilities Act:
Who is Disabled?
By HON. BONNIE M. WHEATON

A

s the Americans With Disabilities Act (ADA) passes its 20th anniversary,
the public can see many outward signs of societal recognition of the needs
of disabled persons. Sloping curbs, Braille elevator markings and tactile crossing aids (those bumpy sidewalk panels at intersections) are all accommodations
brought about to ensure equal access to all citizens. For attorneys representing business owners, the ADA poses issues about who is a disabled person and
what factors the employer must examine to make sure that he or she does not
run afoul of the Act.
The Americans With Disabilities Act1 was passed by the
United States Congress in 1990 after Congress made numerous findings, including that “the Nation’s proper goals
regarding individuals with disabilities are to assure equality
of opportunity, full participation, independent living, and
economic self-sufficiency for such individuals.”2 Congress
also found that “the continuing existence of unfair and
unnecessary discrimination and prejudice denies people
with disabilities the opportunity to compete on an equal
basis and to pursue those opportunities for which our free
society is justifiably famous, and costs the United States
billions of dollars in unnecessary expenses resulting from
dependency and nonproductivity.”3
The general principle permeating the ADA is embodied
in the ADA’s prohibition against discrimination: “No
covered entity shall discriminate against a qualified individual on the basis of disability in regard to job applica1
2
3
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42 U.S.C. § 12101 et seq.
42 U.S.C. § 12101 (a) (7).
42 U.S.C. §12101.
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tion procedures, the hiring, advancement, or discharge
of employees, employee compensation, job training, and
other terms, conditions, and privileges of employment.”4
In 2008, the ADA was amended in an attempt to clarify
and reconcile many of the issues faced by employers.5
However, the existence of a disability under the ADA is
still a question of fact, as demonstrated by the plethora of
cases attempting to define who is a disabled person. By
its terms, the ADA applies to employers with fifteen or
more employees. Many situations involving disability are
obvious to any reasonable employer. Other situations are
problematic because a physical limitation may not meet
the statutory criteria for employer action, or an employer
may not consider an employee that is “otherwise qualified”
for a particular job.
The ADA defines “disability” as: “(A) a physical or
mental impairment that substantially limits one or more
4
5

42 U.S.C §12112 (a).
See “The ADA Amendments Act of 2008”, William D. Goren, DCBA Brief,
Vol. 22, January 2010.

major life activities of such individual; (B) a record of such functional” after two miles of walking, or walked with a
an impairment; or (C) being regarded as having such an limp and required a ten-minute break during every hour
impairment․”6
of walking or standing.11
An employee need not actually be disabled to fall under
Much litigation has focused on the first factor. The 7th
Circuit Court of Appeals7 reiterated the requirement that the protection of the ADA. If an employee is terminated
a disability must substantially limit
because the employer regards the
a major life activity:
employee as being disabled, the
Hon. Bonnie M.
“The applicable ADA reguemployer may face litigation. For
Wheaton received
lations explain that a person
example, in a recent federal case, an
a BA cum laude
is ‘substantially limited’ in a
employee unsuccessfully attempted
f r o m C a r l e t on
major life activity when he is ‘[s]
to commit suicide and was later
College and a JD
ignificantly restricted as to the
diagnosed with a mental disordermagna cum laude
condition, manner or duration
mood disorder.12 The employee was
subsequently terminated after being
from Northern Ilunder which [he] can perform
hospitalized and filed a charge of
linois University College of Law. She
a particular major life activity
discrimination under the ADA,
has been a judge since 1988 and is
as compared to the condition,
alleging that his mood disorder did
currently the presiding judge of the
manner, or duration under
not substantially limit his major
Chancery Division of the 18th Judiwhich the average person in
life activities but that his employer
cial Circuit Court. She is the Chair
the general population can
treated it as a limitation.
of the DCBA Diversity Committee.
perform that same major life
The Court discussed the shiftactivity.’ 29 C.F.R. § 1630.2(j)
ing of the burdens of proof as they
(1)(ii). This regulation adds that
relate to the ADA, saying:
‘an individual who, because of an impairment, can
“Under this framework, the plaintiff first has the
only walk for very brief periods of time would be
burden to establish a prima facie case of discriminasubstantially limited in the major life activity of
tion. Once the plaintiff makes a prima facie case, the
walking.’ Id. § 1630 app. On the other hand, “an
defendant has the burden to articulate a legitimate,
individual who had once been able to walk at an
non-discriminatory reason for the adverse employextraordinary speed would not be substantially
ment action. If the defendant does so, the burden
limited in the major life activity of walking if, as
then shifts back to the plaintiff to show that the
a result of a physical impairment, he or she were
defendant’s proffered reason is merely a pretext for
only able to walk at an average speed, or even at
8
unlawful discrimination.”13
moderately below average speed.”
In Turner v. The Saloon, Ltd.,9 the plaintiff alleged that
his psoriasis periodically caused him pain requiring him
to walk as with a limp. He did, however, admit to playing pick-up basketball and baseball a few times per week
during the summer and testified that he could “bicycle
and walk usually fine.”10 In finding that the plaintiff was
not disabled, the Court cited several cases finding that
there was no disability within the meaning of the ADA
where an individual could walk distances of less than a
mile consistently, could walk a quarter-mile before having
to stop and rest, could walk with limp and became “dys6
7
8
9
10

42 U.S.C. §12102(1).
Turner v. The Saloon, Ltd., 595 F.3d 679 (7th Cir. 2010).
Turner v. The Saloon, Ltd., 595 F.3d 679 (7th Cir. 2010).
Turner v. The Saloon, Ltd., 595 F.3d 679 (7th Cir. 2010).
Turner v. The Saloon, Ltd., 595 F.3d 679, 689 (7th Cir. 2010).

The Court then found that there was a question of fact
and denied the Defendant’s motion for summary judgment.
Employers are also limited in the use of physical or
mental examinations as a condition of hiring employees or
continuing employment. The 7th Circuit Court of Appeals
expressed the general principle articulated by the ADA:
“Congress enacted three provisions in Title I
which explicitly limit the ability of employers to
use ‘medical examinations and inquiries’ (42 U.S.C.
§ 12112(d)(1)) as a condition of employment: a
prohibition against using pre-employment medical
tests; a prohibition against the use of medical tests
11 Turner v. The Saloon, Ltd., 595 F.3d 679, 689 (7th Cir. 2010).
12 Lizotte v. Dacotah Bank, 677 F.Supp.2d 1155 (D.N.D. 2010).
13 Lizotte v. Dacotah Bank, 677 F.Supp.2d 1155, 1170 (D.N.D. 2010).
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that lack job-relatedness and business necessity; and
a prohibition against the use of tests which screen
out (or tend to screen out) people with disabilities.”14
In Karraker v. Rent-A-Center, Inc.,15 the employer used
the Minnesota Multiphasic Personality Inventory (MMPI)
to determine “personality traits,” such as the ability to work
well in groups and the employee’s comfort in a fast paced
office, as part of the promotion screening process. The test,
however, also measures the traits of depression, hypochondriasis, hysteria, paranoia, and mania of its employees. The
Employees sued, alleging that the practice violates the ADA.
The Court ruled that an employee could be denied promotion “simply because of his or her score on the MMPI.”16
Further, the employer did not show that the MMPI was

As the ADA enters its
third decade, the Courts
will undoubtedly continue
to refine the definition
of disability to meet the
Congressional mandate.

Attorneys at Law and
Employment Law Consultants

job-related and consistent with business necessity, and it
therefore violated the ADA prohibition against the use
of medical tests which tend to screen out persons with
disabilities.17
Not every physical impairment rises to the level of disability within the meaning of the ADA. In Rooney v. Koch
Air, LLC.,18 an employee (Rooney) injured his back. His
employer received a functional capacity evaluation that
showed Rooney could perform most of the tasks associated with his job, including the task of visiting job sites.
However, Rooney refused to continue to visiting job-sites,
was demoted to “inside” work, and subsequently resigned.
Rooney sued under the ADA, claiming that Koch Air had
discriminated against him and constructively discharged
14
15
16
17
18
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Karraker v. Rent-A-Center, Inc., 411 F.3d 831 (2005).
Karraker v. Rent-A-Center, Inc., 411 F.3d 831 (2005).
Karraker v. Rent-A-Center, Inc., 411 F.3d 831, 834 (2005).
Karraker v. Rent-A-Center, Inc., 411 F.3d 831, 836-37 (2005).
Rooney v. Koch Air, LLC., 410 F.3d 376 (7th Cir., 2005).

him on account of his disability.19
In affirming the district court’s grant of summary
judgment in favor of the defendant, the Court held that
an employee must be capable of performing the “essential
functions” of the job, saying:
“The ADA protects only disabled individuals who
can perform the essential functions of their position.
To determine whether a job function is essential, we
look to the employer’s judgment, written job descriptions, the amount of time spent on the function, and
the experience of those who previously or currently
hold the position.”20
Similarly, the ADA does not protect an alcoholic employee who violates an employer’s “no call/no show” policy,
even if the absenteeism is caused by the alcoholism. The
ADA specifically permits employers to “hold an employee
. . . who is an alcoholic to the same qualification standards
for employment or job performance and behavior that
such entity holds other employees, even if any unsatisfactory performance or behavior is related to the... alcoholism
of such employee.”21 In VandenBroek v. PSEG Power CT
LLC.,22 the Court analyzed whether the alcoholic plaintiff,
who was a boiler utility operator, was “otherwise qualified”
within the meaning of the ADA:
“An employee is ‘otherwise qualified’ if he ‘is able
to perform the essential functions of that job, either
with or without a reasonable accommodation.’ ‘Essential functions’ are duties that are ‘fundamental’
to the job in question. In determining which duties
are fundamental, we accord ‘considerable deference
to an employer’s judgment.’ [A]bsenteeism resulting
from alcoholism is a factor that bears on whether an
employee is otherwise qualified.’” 23
The Court agreed that the employer could have concluded that the plaintiff was not “otherwise qualified” because
he posed a risk of recurring absenteeism.
As the ADA enters its third decade, the Courts will undoubtedly continue to refine the definition of disability to
meet the Congressional mandate. Attorneys who counsel
employers will be well advised to follow developments in
this area of the law.
19
20
21
22
23

Rooney v. Koch Air, LLC., 410 F.3d 376 (7th Cir., 2005).
Rooney v. Koch Air, LLC., 410 F.3d 376, 382 (7th Cir., 2005).
42 U.S.C. § 12114(c)(4).
VandenBroek v. PSEG Power CT LLC., 356 Fed.Appx. 457 (2nd Cir. 2009)
VandenBroek v. PSEG Power CT LLC., 356 Fed.Appx. 457, 459 (2nd Cir.
2009)

SIDEBAR: appellate Practice
Appellate Jurisdiction – Revestment. People v. Gibson, 2010 WL 3330389 (2nd Dist. 2010) (“[O]rdinarily, a
trial court loses jurisdiction over a matter 30 days after
entry of final judgment, unless a timely postjudgment
motion is filed.... However, under the revestment doctrine, a litigant may revest a court, that has general
jurisdiction over the matter, with both personal and
subject matter jurisdiction over the particular cause
after the 30-day period following final judgment....
Revestment applies when the parties (1) actively participate without objection (2) in further proceedings
that are inconsistent with the merits of the prior judgment. A party’s conduct is inconsistent with a prior
order if the conduct can reasonably be construed as
an indication that the party does not view the prior
order as final and binding.... If a trial court is revested
with jurisdiction, then a notice of appeal, filed within
30 days after a ruling on the untimely postjudgment
motion, vests the appellate court with jurisdiction....”
The Court found the State actively participated in and
failed to object to a hearing on an untimely postjudgment motion. The State’s participation in proceedings
that were inconsistent with the merits of the prior
sentencing order revested the trial court with jurisdiction.Notice of appeal filed within 30 days of ruling on
revested postjudgment motion vested the Appellate
court with jurisdiction to consider appeal).
Discovery – Sanctions. Peal v. Lee, 2010 WL 3001338
(1st Dist. 2010) (“An order of dismissal with prejudice
is a sanction to be invoked only in cases where the
noncomplying party’s actions show a deliberate, contumacious or unwarranted disregard of the court’s authority... [W]e must look to the same factors that the
circuit court was required to consider in deciding an
appropriate sanction....These factors include: (1) the
surprise to the adverse party; (2) the prejudicial effect
of the proffered testimony or evidence; (3) the nature
of the testimony or evidence; (4) the diligence of the
adverse party in seeking discovery; (5) the timeliness
of the adverse party’s objection to the testimony or
evidence; and (6) the good faith of the party offering the testimony or evidence.... Of these factors, no
single one is determinative and each case presents
a unique factual situation which must be taken into
consideration when reviewing the propriety of a particular sanction.... We have upheld sanctions er Rule
219(c) even where a circuit court has failed to specifically set out any of its findings... The circuit court here,
while it did not specifically address the six factors outlined above, nevertheless issued a detailed written
order elucidating the relevant facts in determining its
sanction.”)
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Admonitions in the Criminal
Trial Court: Waiver of Counsel,
Jury Demand, and
Non-Citizen Guilty Pleas
By Patrick M. Kinnally

I

n January 2004, the Illinois General Assembly passed legislation which provides:
Before the acceptance of a plea of guilty, guilty
but mentally ill, or nolo contendere to a misdemeanor
or a felony offense, the court shall give the following
advisement to the defendant in open court: ‘If you
are not a citizen of the United States, you are hereby
advised that conviction of the offense for which you
have been charged may have the consequence of
deportation, exclusion from admission to the United
States or denial of naturalization under the laws of
the United States.’” 1

For some time, members of the trial bar had pushed for
this legislation2 and this warning is posted on courtroom
walls or hallways in our circuit courts. Nevertheless, it has
been observed that this admonition is not being uniformly
given in open court as the law requires. Perhaps the courts
are relying on written agreements signed by the accused,
or perhaps the act of posting of the notice is believed to be
sufficient. The issue of a trial court admonishing anyone
of the potential immigration ramifications surrounding
a guilty plea is substantial if the accused is a non-citizen
because it addresses a key issue: whether the plea is knowing and voluntary.
1
2

26

725 ILCS 5/113-8.
Moran and Kinnally, Aliens, Guilty Pleas and the Risk of Deportation: Time
for Legislative Action, Illinois Bar Journal (2001) Vol. 89, pp.194-198.
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Quite plainly, the law requires not only that the
admonition be given, but that it be given in open court
when the accused is present.3 So what happens if it is
not given in accordance with this statutory requirement?

In the First District Appellate Court, a criminal defendant had an equal chance of having the admonishment
being administered as not. In People v. Bilelgene,4 one
division held the trial court’s failure to give the admonishment did not permit the defendant to vacate his guilty plea.
Conversely, a panel ruled otherwise in People v. Delvillar,5
vacating a plea where the admonishment had not been
announced in open court. To say the least, it is aberrant
that the venue of a proceeding in a criminal case could be
outcome determinative of the validity of a guilty plea.
In People v. De Leon,6 the Second District joined the
Bilelgene majority opinion in concluding that the language
of the statute, despite the imperative language, does not
mean that the failure to admonish a defendant in open
court is fatal. Thus, the imperative of giving the admonition was not mandatory but only directory. The De Leon
court observed that whether a statute is mandatory or
3
4
5
6

People v. Thornton, 363 Ill.App.3d 481 (2nd Dist. 2006).
People v. Bilelgene, 381 Ill.App.3d 292 (2008).
People v. Delvillar, 383 Ill.App.3d 80 (2008).
People v. De Leon, 387 Ill. App. 3d 1035 (2nd Dist. 2009).

directory is a question of legislative intent and noted that Sentencing was deferred until the end of November,
there was no statement in the legislation which indicated when a term of four years imprisonment was imposed.
that any consequence would ensue if the trial judge failed
Two weeks later, Delvillar asked the trial court
to obey the statute.
to vacate his plea, stating he was a legal permanent
However, De Leon fails to focus on what consequences resident alien, not a United States citizen, and that
flow from the failure to give the admonition. The General the trial court had failed to admonish him consisAssembly was concerned that unknowing defendants, not tent with 725 ILCS 5/113-8. The trial court refused
judges, prosecutors or defense atthe request because Delvillar
torneys, were entering into plea
had lied to the court about his
Patrick M. Kinarguments – contracts with the
citizenship status. The Appellate
nally is an attorgovernment – that were not underCourt reversed, stating the trial
ney with Kinnally,
taken with full knowledge of the
court was required by the statute
Flaherty, Krentz
consequences of the deal they were
to warn Delvillar based on the
7
& Loran, P.C. in
making. The De Leon tribunal igstatute’s plain and mandatory
nored the fact that plea agreements
Aurora, Illinois.
language. The Supreme Court
are contracts that require the parties
His practice indisagreed, reinstating Delvillar’s
enter into them with full knowledge
cludes civil and general litigation, loguilty plea.10
Like the waiver of a jury
of all the terms of such a pact.
cal government and immigration and
Instead, the De Leon court
demand, the right to make a
nationality law. He is the President
focused on the “type of plea,”
knowing and voluntary guilty
of the Kane County Bar Association.

which dictates whether the admonition must be given, observing that the statute would also apply to every citizen.8
Focusing on the type of plea seems odd for two reasons: plea agreements are not generally classified by
citizenship status (or lack thereof). The statute does
not classify whether a person is a permanent resident
alien, is undocumented, or is a citizen. It applies to all
defendants. Next, the Legislature did say trial courts
need to give the advisory to every defendant in plain
and concise terms and in “open court.” They did not
say that such a warning needs be given to non-citizens
in some other venue such as chambers.
Subsequent to the De Leon decision, the Illinois
Supreme Court reviewed Delvillar and reversed the
Appellate Court, effectively rendering the notification
statute toothless.9 Leobardo Delvillar, at a circuit
court hearing on November 2, 2005, pled guilty to
aggravated unlawful use of a weapon by a felon. Before
doing so, the trial judge asked him whether he was entering into the plea agreement in return for a sentence
recommendation, freely and voluntarily. He answered
affirmatively. The trial court next asked, “Are you a
citizen of the United States?” Delvillar said, “Yes.”
7 See People v. Reed, 177 Ill.2d 389 (1997); People v. Youngbey, 82 Ill.2d 556,
413 N.E.2d 416 Ill. (1980).
8 People v. De Leon, 387 Ill. App. 3d 1035, 1042 (2nd Dist. 2009).
9 People v. Delvillar, 235 Ill. 2d. 507 (2009).

plea is basic.11 One cannot make
an agreement to plead guilty unless the person assenting to such an obligation knew
the effect of such an undertaking. Just as a defendant
may waive the right to a jury trial, he or she can only
do so when such a relinquishment is knowingly and
understandingly made.12
Whether one agrees with the requirement of advising
any defendant, citizen or otherwise, of the consequences relating to a plea of guilty is not the issue, but the
law. 725 ILCS 5/113-8 is not a Supreme Court Rule,
but a law enacted by the Illinois legislature. Where the
purpose of such legislation is to ensure that a Defendant
“knowingly and voluntarily” makes an agreement (i.e.,
guilty plea), then the analysis cannot proceed based
on statutory interpretation alone. Instead, the statute’s
purpose is to advise the defendant of the potential
consequences a conviction may create with respect
to “deportation, exclusion from the United States or
denial of naturalization under the laws of the United
States.” This is not a passive role, but one that ensures a
guilty plea is knowing, voluntary and informed. It cannot be collateral to a conviction when it is the judge’s
job to ensure the plea is knowing and voluntary and
the admonition is the means to that end.

10 People v. Delvillar, 235 Ill. 2d. 507, 524 (2009).
11 People v. Thornton, 363 Ill. App.3d 481 (2nd Dist. 2006).
12 People v. Bracey, 213 Ill.2d 265 (2004).
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The Supreme Court’s Decision in
Bilski v. Kappos: The Uncertain
Patentability of “Business Methods”
By Jefferson Perkins

O

n April 10, 2007, Bernard Bilski and Rand Warsaw filed a United States
patent application1 seeking to cover a so-called “business method,” more
precisely a method for hedging risk in the field of commodities trading. As appealed, Claim 1 of their patent application read as follows:
A method for managing the consumption risk
costs of a commodity sold by a commodity provider
at a fixed price comprising the steps of: (a) initiating
a series of transactions between said commodity
provider and consumers of said commodity wherein
said consumers purchase said commodity at a fixed
rate based upon historical averages, said fixed rate
corresponding to a risk position of said consumer; (b)
identifying market participants for said commodity
having a counter-risk position to said consumers; and
(c) initiating a series of transactions between said
commodity provider and said market participants
at a second fixed rate such that said series of market
participant transactions balances the risk position
of said series of consumer transactions.1
This patent application eventually led to a Supreme
Court opinion on whether this method was a “process” of
the sort which could be protected under the patent statute.2
Unsurprisingly, the Court held that it was not. But in doing so, the Court simply held that the recited method was
unpatentable as an “abstract idea,”3 demoted (but did not
1	U.S. Patent Application. No. 08/833,892.
2 Bilski v. Kappos, ___ U.S. ___, 130 S.Ct. 3218 (2010).
3 Bilski, 130 S.Ct. at 3230.
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overrule) the “machine or transformation” test proposed by
the Court of Appeals for the Federal Circuit below,4 and
refused to adopt a “business method” categorical exclusion that had been urged by a Concurrence5 in which four
justices joined.
The “business method” claimed by Bilski recites no step
carried out by a digital computer or other machine, but is
instead directed to a sequence of financial transactions only,
irrespective of what instrumentality might perform them.
The Bilski Supreme Court opinion (and the Federal Circuit
opinion below it) thus left for another day whether and to
what extent a computer-implemented “business method”
might be patent-eligible.
Events Leading to the Court’s Decision in Bilski.
The Examiner rejected the Applicants’ claims as subject
matter which could not be patented under 35 U.S.C. § 101;
that is, irrespective of how novel or nonobvious the recited
hedging method is, it is not the sort of subject matter that
the patent laws were provided to protect. This is called
“patent eligibility” and it is a requirement separate from
the novelty6 or the nonobviousness7 of the subject matter.
4
5
6
7

In re Bilski, 545 F.3d 943, 954 (Fed. Cir. 2008) (en banc).
Bilski v. Kappos, ___ U.S. ___, 130 S.Ct. 3218, 3231-3258 (2010).
35 USC §102.
35 USC § 103.

The USPTO Examiner, the USPTO Board of Patent Ap- practical application, therefore, the invention is not directed
peals and Interferences8, the U.S. Court of Appeals for the to the technological arts.”14 The Board of Patent Appeals
Federal Circuit9 and the United States Supreme Court110 and Interferences held that the Examiner erred to the extent
each sustained the Examiner’s rejection, but did so in ways that he relied on a “technological arts” test because the case
that were different from each other. In affirming the rejec- law does not support such a test, and further held that the
tion as it did, the Supreme Court created uncertainty for Examiner’s requirement of a specific apparatus was also
future applicants, their attorneys, the USPTO, and the pub- erroneous because a claim that does not recite a specific
lic at large in distinguishing what
apparatus may still be directed to
can be patented from what cannot.
patent-eligible subject matter “if
Jefferson Perkins is
Enacted in 1952 when computers
there is a transformation of physia registered patent
were in their infancy and when the
cal subject matter from one state to
attorney who has
Internet was unknown, the Patent
another.”15
The Federal Circuit in turn
accumulated 23
Act sets forth patent-eligible subject
sustained the decision of the Board
years of experience
matter as follows:
but did so based on a brightin several national
“Whoever invents or discovline “machine or transformation”
civil practice law
ers any new and useful process,
test. “A claimed process is surely
firms prior to joining Momkus McClusmachine, manufacture or compatent-eligible under § 101 if: (1)
key, LLC in 2006. Mr. Perkins’ practice
position of matter, or any new
it is tied to a particular machine
is concentrated in intellectual property,
and useful improvement thereof,
or apparatus, or (2) it transforms
including patents, trademarks, copymay obtain a patent therefor,
a particular article into a different
rights, trade secrets, unfair competition
subject to the conditions and
11
state or thing.”16
and related licensing and litigation. He
requirements of this title.”
The Supreme Court granted
received his B.S.E.E. and B.S. L.A.S.
It was undisputed that Applicertiorari17 and smudged this bright
from University of Illinois at Urbanacants’ claims were not directed to a
line, holding that while the “maChampaign and his J.S. (With Distinc“machine, [article of] manufacture,
chine or transformation” test is “a
tion) from the John Marshall Law School.
or composition of matter.”12 Before
useful and important clue” to the
each of the above-mentioned decipatent-eligibility of a process, it is
sional authorities was the question of whether the claimed not the exhaustive or exclusive test.18 The Court discarded
method was a “process” for which patent protection might an alternatively proposed categorical ban on all “business
be granted. The Patent Statute, unamended in this respect methods”19 as not being supported by the statutory definisince 1952, is rather unhelpful and tail-chasing here: “The tion of “process” or by case law. In the plurality’s view,
term ‘process’ means process, art or method, and includes there must be some “methods of doing business” which
a new use of a known process, machine, manufacture, are patent-eligible in view of the existence of the prior use
composition of matter, or material.”13 The courts have defense to such claimed methods, enacted by Congress
thus had to fashion a test for distinguishing “processes” in 1999 and codified at 35 USC § 273.20 But the Court
which are eligible for patent protection from “processes” refused to say which such “business methods” might be
patentable.21 The Court instead held that Bilski’s claims
which are not.
In the Examiner’s rejection of Bilski’s claims, he stated, amounted to an “abstract idea” which would “pre-empt use
“the invention is not implemented on a specific apparatus of this approach in all fields” and declared the claims to be
and merely manipulates [an] abstract idea and solves a
purely mathematical problem without any limitation to a 14 Ex parte Bilski, No. 2002-2257, 2006 WL 573864 (B.P.A.I. 2006); In re Bilski,
8 Ex parte Bilski, No. 2002-2257, 2006 WL 5738364 (B.P.A.I. Sept. 26, 2006);
In re Bilski, 545 F.3d at 950.
9 In re Bilski, 545 F.3d at 950.
10 Bilski v. Kappos, ___ U.S. ___, 130 S.Ct. 3218 (2010).
11 35 U.S.C. § 101.
12 In re Bilski, 545 F.3d at 951.
13 35 U.S.C. § 100(b).

545 F.3d at 950.
15 In re Bilski, 545 F.3d at 950.
16 In re Bilski, 545 F.3d at 954; Gottschalk v. Benson, 409 U.S. 63, 70, 93 S.Ct.
25, 34 L.Ed.2d 273 (1972).
17 Bilski v. Doll, ___ U.S. ___, 129 S.Ct. 2735 (2009).
18 Bilski v. Kappos, ___ U.S. ___, 130 S.Ct. 3218, 3226 – 3227 (2010).
19 Bilski, 130 S.Ct. at 3231 – 3257 (Stevens, J., Concurring in the Judgment).
20 Bilski, 130 S.Ct. at 3228 – 3229.
21 Bilski, 130 S.Ct. at 3228 – 3229.
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patent-ineligible on that basis.22
Factors for Patent Eligibility. Following the Court’s
decision in Bilski, the USPTO attempted to provide some
guidance to its Patent Examining Corps on determining what
does, and what does not, constitute a patent-eligible process.23
The Director asked the Examiners to weigh seven “factors” in
making a determination for patent eligibility under 35 USC
§ 101, most with several subfactors (omitted here):
Factors Weighing Toward Eligibility:
• Recitation of a machine or transformation of matter
(either express or inherent);
• The claim is directed to applying a law of nature;
• The claim is more than a mere statement of a concept.

•

Factors Weighing Against Eligibility:
No recitation of a machine or transformation (either
express or
i n he r e nt).
(The Director noted,
“to date, no
court, presented with a
subject matter eligibility issue, has
ever ruled that a method claim that lacked a machine
or transformation was patent-eligible”);24
Insufficient recitation of a machine or transformation;
The claim is not directed to an application of a law of
nature;
The claim is a mere statement of a general concept.25

extent, computer-implemented processes remain statutory
subject matter. The Federal Circuit took care to distance its
opinion in Bilski from instances in which a “machine” was
recited as the instrumentality implementing the claimed
process,26 in which an electric signal (a “manufacture”) was
claimed,27 or in which a “machine” was directly recited.28
The plurality opinion of the Supreme Court hinted that
the machine-or-transformation test might be inadequate for
determining the patentability of inventions “in the Information Age.” These inventions include software, advanced
diagnostic medicine techniques, and inventions based on
linear programming, data compression and the manipulation
of digital signals.29 The Court said that it “is not commenting on the patentability of any particular invention, let alone
holding that any of the above-mentioned technologies from
the Information Age should or should not receive patent
protection.”30
Proponents of
treating computer-related, “Information Age”
inventions like
any other sort of
patent- el ig ible
subject mat ter
should be worried.
The hostility of the more liberal Supreme Court justices to
granting patent protection for computer-related inventions
finds expression in a stream of decisions and dissents written
over the last forty years.31 Setting that aside, the practical
effect of Bilski is likely to be that an applicant’s chances
of receiving a patent for a novel and nonobvious “business
method,” without at least tying such a business method to a
machine or transformation of matter, are greatly diminished.
Given the Supreme Court’s standing precedent, however, it
is unclear whether the addition of a software-programmed,
general-purpose digital computer will suffice as the “machine”
necessary to bring a claimed process within the ambit of
patent eligibility.

Proponents of treating computer-related,
“Information Age” inventions like any
other sort of patent-eligible subject
matter should be worried.

•
•
•

Despite the Supreme Court’s pronouncement that the
“machine-or-transformation” test is not exclusive or exhaustive, in view of these interim guidelines and accompanying
commentary it is likely to be used this way by the Examiners
in assessing the patent-eligibility of future patent applications.
What About Computers? Bilski’s process claims did not
recite the use of a digital computer or other “machine.” Thus,
the decisions of the Supreme Court and of the courts below it
in this case, each declaring the Bilski hedging method to be
patent-ineligible, don’t bear directly on whether, and to what
22 Bilski, 130 S.Ct. at 3231.
23 Interim Guidance for Determining Subject Matter Eligibility for Process
Claims in view of Bilski v. Kappos, 75 FR 43923, 43927 – 43928 (July 27,
2010).
24 75 FR 43924.
25 75 FR 43926.
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26 In re Bilski, 545 F.3d at 962.
27 In re Bilski, 545 F.3d at 951 FN2. Cf. In re Nuijten, 500 F.3d 1346, 1356-57
(Fed.Cir. 2007).
28 In re Bilski, 545 F.3d at 960, FN18. Cf. State Street Bank & Trust Co. v. Signature Financial Group, 149 F.3d 1368, 1371-72 (Fed. Cir. 1998).
29 Bilski v. Kappos, 130 S.Ct. at 3227 – 3228.
30 Bilski v. Kappos, 130 S.Ct. at 3227 – 3228.
31 See Gottschalk v. Benson, 409 U.S. 63 (1972); Parker v. Flook, 437 U.S. 584
(1978); and Diamond v. Diehr, 450 U.S. 175 (1981).

Velocity Investments:
A Game-Changer for Debt
Collection Litigation?
By David M. Madden

I

n January 2010, the Second District Appellate Court delivered an opinion,
Velocity Investments LLC v. Alston,1 which may change the face of debt collection litigation in Illinois. While Velocity Investments does not break new ground,
it is remarkable for the clarity it brings to pleading requirements for debt collection lawsuits—especially credit card collection cases. Specifically, Velocity
Investments clarifies that, in most credit card collection cases, the plaintiff must
attach a copy of the signed credit card agreement to the complaint in order to
survive a motion to dismiss.
Case Snapshot. Plaintiff, Velocity Investments, LLC,
filed suit against defendant, Gregory Alston, alleging that
the defendant had defaulted on the terms of his credit card
agreement. Defendant originally entered into a credit card
agreement with Household Bank, whose interest in the debt
was subsequently sold to the plaintiff. The pro se defendant
filed a motion to dismiss on the basis that the plaintiff
had not attached the required documents establishing the
existence and validity of the debt to its complaint.1
The trial court denied the defendant’s motion to dismiss
and entered judgment against the defendant. The Second
District Appellate Court, however, vacated the judgment,
holding that “Plaintiff’s failure to attach a copy of the credit
card contract to the complaint, failure to recite the terms
of the contract within the complaint, and failure to attach
an affidavit showing that the document is inaccessible is
grounds for dismissal.”2
Causes of Action in Collection Cases: Breach of Contract and Account Stated. Most debt collection lawsuits

are based on one of two causes of action: Breach of Contract
or Account Stated. The essence of a breach of contract claim
is the injury resulting to plaintiff by defendant’s failure to
comply with the terms of the parties’ agreement.3 In the case
of credit card collections, the plaintiff usually alleges that
the defendant breached either the cardholder agreement,
or an explicit or implicit agreement to pay at the time that
the defendant incurred the individual charges. Whether
or not these agreements exist is often a core issue in credit
card collection litigation.
An account stated claim, on the other hand, is an
agreement between parties, who have previously engaged in
a transaction, that the account representing the transaction
is true, that the balance stated is correct, and that the debtor
promises to pay the balance.4 To put it another way, an
account stated claim is akin to saying “You agreed that
you owe me money. Later, I sent you statements showing
the amount that you owed, and you agreed to that amount
Akinyemi v. JP Morgan Chase Bank, N.A., 391 Ill. App. 3d 334, 908 N.E.2d
163, 169 (1st Dist. 2009) (affirming dismissal of plaintiff’s breach of contract complaint where plaintiff failed to plead that it had fulfilled all of
its obligations under the alleged contract).
4 Dreyer Medical Clinic, S.C. v. Corral, 227 Ill.App.3d 221, 591 N.E.2d 111,
114 (2d Dist. 1992).

3
Velocity Investments LLC v. Alston, 397 Ill. App. 3d 296, 922 N.E.2d 538
(2d Dist. 2010).
2 Velocity Investments LLC v. Alston, 397 Ill. App. 3d 296, 922 N.E.2d 538,
541 (2d Dist. 2010).
1
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either by telling me you agreed, or by not objecting to the card receipts to the credit card issuers and many do not keep
statements.”
signed credit card receipts longer than eighteen months.
In credit card collection cases, the plaintiff usually alleges
Third, there is a real question about whether the credit
that the defendant entered into an agreement to pay credit card plaintiff could even enforce an agreement based on a
card charges and that the credit card issuer sent account point-of-sale receipt. The point-of-sale receipt is arguably
statements to the defendant, who did not object to the an agreement between the defendant and the merchant,
charges described in the statement within a reasonable time. not the defendant and the card issuer.
Accordingly, the plaintiff alleges, the defendant implicitly
Finally, a point-of-sale receipt may not form the
agreed to the “account stated” in
basis for the agreement because
the credit card statement. In other
it could, at most, constitute an
words, two different agreements
agreement to be liable for a single
David M. Madmust be proved in an account
transaction and not an agreement
den is the Presistated case: first, the underlying
to be liable for other charges.
dent of David M.
agreement, where the defendant
S t a n d a r d Te r m s a n d
Madden Law Ofagreed to pay a debt and, second,
Conditions. A credit card issuer’s
fices, P.C., Lisle,
the defendant’s explicit or implicit
standard terms and conditions
Illinois, where his
agreement to the specific amount
cannot be the underlying agreement,
practice
is
conclaimed by the plaintiff.
absent proof that the defendant
centrated in business and consumer
The Common Thread: The
actually agreed to those terms and
bankruptcy, creditors’ rights, business
Underlying Agreement. Both
conditions. Velocity Investments
litigation, business services, and estate
breach of contract and account
specifically addressed this issue,
planning. He received his BA from
stated causes of action share the
finding that the credit card issuer’s
Michigan State University and his J.D.
requirement that the plaintiff plead
standard terms and conditions
and prove the existence and terms
could not form the basis for the
DePaul University College of Law.
5
of the underlying agreement. Thus,
underlying agreement because “it
offers no evidence that defendant
the real question becomes: what is
agreed to be bound by these terms or that these terms
the “underlying agreement?”
The underlying agreement could theoretically be any even applied to this particular account.”6 In other words,
agreement where the defendant agreed to be responsible it is not enough for a credit card plaintiff to allege that the
for the credit card charges complained of. In most credit credit card issuer has standard terms and conditions that
card cases, there are only three possible sources of such apply generally to all credit card accounts—the plaintiff
an agreement: the credit card receipt executed by the must show that the defendant agreed to be bound by those
defendant at the point of sale, the credit card issuer’s terms terms and conditions and that they applied to the particular
and conditions, or the cardholder agreement. Both the account at issue.
cardholder agreement and the credit card issuer’s terms and
Cardholder Agreement. Since credit card receipts and
conditions could theoretically apply to all charges on the a card issuer’s standard terms and conditions generally
credit card account, whereas a point-of-sale receipt arguably cannot serve as the underlying agreement in a credit card
applies only to the individual transaction.
lawsuit, the only remaining possibility is the original credit
Point of Sale Receipts. In reality, point-of-sale receipts card agreement signed by the defendant. In most cases, the
rarely form the basis for the agreement underlying a breach original agreement consists of the original credit application,
of contract claim or an account stated claim for several which contains a provision that if the application is
reasons. First, many credit card transactions are online. approved, then the consumer agrees to be bound by the
Even a decade into the 21st Century, it is still a challenge for issuer’s standard terms and conditions. Since the application
a plaintiff to prove an on-line agreement if the defendant did explicitly incorporates the terms and conditions, the
not physically sign a receipt, and the defendant’s agreement combination of the two forms the underlying agreement
to the transaction cannot be otherwise verified.
and the basis for the suit.
Second, credit card plaintiffs often do not have access to
Pleading Requirements Bar Many Credit Card
the credit card receipts executed by defendants at the point Collection Suits. Velocity Investments highlights the
of sale. Merchants generally do not transfer signed credit important pleading requirements for credit card collection
plaintiffs. Among those requirements are attachment of
5

Akinyemi v. JP Morgan Chase Bank, N.A., 391 Ill. App. 3d 334, 908 N.E.2d
163, 169 (1st Dist. 2009) (“To properly plead a breach of contract claim,
plaintiff must allege the existence of a valid contract. . . .”).

6

Velocity Investments, 397 Ill. App. 3d 296, 922 N.E.2d at 541.
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written instruments to complaints and fact-pleading. These
pleading requirements guard against frivolous lawsuits and
ensure that plaintiffs have colorable claims. Many credit
card complaints are dismissed for failure to comply with
these minimum pleading requirements because the plaintiff
does not attach the written credit card agreement to the
complaint or fails to plead sufficient facts in support of an
alleged oral credit card agreement.
Writ ten Inst r u ment s Mu st Be At t ached to
Complaints. Under Section 2-606 of the Illinois Code of
Civil Procedure, where a complaint is founded on a written
instrument, either: (a) the instrument must be attached as an
exhibit to the complaint, or (b) the plaintiff must attach an
affidavit stating
facts showing that
the instrument is
inaccessible.7
I n a c r e d it
card collection
c a se, Section
2- 606 requires
the plaintiff to
attach any written
instruments upon which its claims are based, such as the
written credit agreement and credit card statements sent to
the defendant.8 If the written instrument is inaccessible,
then Section 2-606 requires the plaintiff to attach an
affidavit stating facts regarding the inaccessibility of the
instrument.9 The affidavit is insufficient if it merely states
that the instrument is inaccessible—it must provide
supporting facts “so as to excuse the failure to attach the
written contract.”10
Fact-Pleading Requirements Apply to Alleged Oral
Agreements. Since Illinois is a fact-pleading jurisdiction,
complaints must contain a plain and concise statement of
the pleader’s cause of action.11 “[A]lthough complaints do
not need to contain evidence, a complaint cannot be merely
conclusory but must allege facts sufficient to bring a claim
within a legally recognized cause of action.”12 Furthermore,
plaintiffs must plead facts in support of each element of
each cause of action asserted.13 In other words, a complaint
is insufficient if it merely recites the elements of a cause of
action, instead of setting out specific facts of the case that

establish that each of the elements is met.
In many credit card collection cases the complaint alleges that the agreement at issue is an oral agreement, not
a written agreement. A “written agreement” is a contract
where the “parties are all identified and all the essential
terms are in writing and easily ascertainable from the instrument itself.”14 On the other hand, an “oral agreement”
does not necessarily mean that the agreement was entirely
verbal between the parties; rather, it is an agreement that
may (or may not) be partially in writing, but “resort[s] to
parol evidence is necessary to identify the parties or essential terms.”15
Specifically, in credit card collection cases, it is not
uncommon for a
complaint to attach a standard
“terms and conditions” document
a s pa r t of t he
agreement, and
then allege that
other essentia l
terms were made
orally; however, there is no exception to the fact-pleading
requirement where a plaintiff’s cause of action is based on
an alleged oral agreement. The plaintiff must plead facts to
establish the prima facie formation of a valid and enforceable
oral contract, which include “offer and acceptance, consideration, and definite and certain terms.”16 A credit card
plaintiff’s failure to plead facts establishing the existence of
a valid contract, or merely pleading conclusory allegations,
should be grounds for dismissal of the claim. Not surprisingly, Velocity Investments found the complaint in that
case to be deficient both for failing to attach the written
agreement, and for failing to recite all of the relevant terms
of the contract.17
The Achilles Heel: The Credit Agreement is
Unavailable. A credit card plaintiff’s lawsuit is in trouble
if it cannot obtain a copy of the credit agreement prior to
filing suit. As detailed in Velocity Investments, and in this
article, most credit card lawsuits will not survive a motion
to dismiss if the original credit agreement is not attached
to the complaint.
There are three major reasons why a credit card plaintiff
may be unable to obtain a copy of the agreement. First, the

Most debt collection lawsuits are based
on one of two causes of action: Breach of
Contract or Account Stated.

7
8
9
10
11
12

735 ILCS 5/2-606.
Velocity Investments, 397 Ill. App. 3d 296, 922 N.E.2d at 541.
735 ILCS 5/2-606.
Velocity Investments, 397 Ill. App. 3d 296, 922 N.E.2d at 540.
735 ILCS 5/2-603(a).
Redelmann v. Claire Sprayway, Inc., 375 Ill. App. 3d 912, 874 N.E.2d 230,
239 (1st Dist. 2007) (citations omitted).
13 Rodriguez v. Illinois Prisoner Review Bd., 376 Ill.App.3d 429, 876 N.E.2d
659, 664 (5th Dist. 2007), citing Beahringer v. Page, 204 Ill.2d 363, 369,
789 N.E.2d 1216, 1221 (2003).
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14 Portfolio Acquisitions, L.L.C. v. Feltman, 391 Ill.App.3d 642, 909 N.E.2d
876, 880 (1st Dist. 2009) (this decision distinguished written and oral
contracts for the purpose of statute of limitations only).
15 Portfolio Acquisitions, L.L.C. v. Feltman, 391 Ill.App.3d 642, 909 N.E.2d
876, 880 (1st Dist. 2009).
16 Van Der Molen v. Washington Mut. Finance, 359 Ill. App. 3d 813, 835 N.E.2d
61, 69 (1st Dist. 2005).
17 Velocity Investments, 397 Ill. App. 3d 296, 922 N.E.2d at 540.

card issuer may be unable to locate the agreement because
the account is old, has changed hands through merger of
financial institutions, or the issuer has simply lost track of it.
Second, the consumer may have never signed an actual
credit card agreement. For example, if the consumer applied
for the account online, it will be much more difficult,
although not necessarily impossible, for the plaintiff to
plead and prove the existence and terms of an underlying
agreement.
Finally, the plaintiff may be a third-party debt collector
that purchased the debt from the original creditor, or from
another third-party debt collector, and does not have access
to the original agreement.
It is a common practice in the consumer credit industry
for credit card issuers to sell delinquent accounts to debt
buyers for pennies on the dollar; the debt buyers can turn
around and attempt to collect the full face value of the debt
for their own account, including additional fees and interest
as they accrue. Indeed, business is booming in the debt
collection industry: the industry employed over 400,000
people in 2008, and jobs are expected to grow by 19 percent
over the next ten years.18
It may come as a surprise that few debt collectors receive
full documentation of the debt that they are purchasing.
Often, the documents that are necessary for the debt
collector to properly plead its claim, such as the credit card
agreement or copies of account statements, are not provided
in connection with the sale of the debt. So, why do debt
collectors continue to buy billions of dollars of defaulted
accounts without sufficient documentation? The answer
is that they often succeed in litigation because the vast
majority of consumers are unaware of their rights and do
not adequately defend themselves.
But What About Portfolio Acquisitions? Readers
are strongly encouraged to review the First District’s
2009 opinion Portfolio Acquisitions, L.L.C. v. Feltman
(“Portfolio Acquisitions”).19 While not directly on point
with the subject matter of this article, Portfolio Acquisitions
is nonetheless a crucial opinion for understanding how
Illinois courts view liability for credit card transactions.20
Importantly, Portfolio Acquisitions reaffirmed the longstanding principle that “each time a credit card is used, a
18	U.S. Bureau of Labor Statistics, U.S. Department of Labor, Occupational
Outlook Handbook, 2010-11 Library Edition, Bulletin 2800, 561-63 (Jan.
2010), available at http://www.bls.gov/oco/reprints/2010-11OOH.zip
(last visited Aug. 16, 2010).
19 Portfolio Acquisitions, L.L.C. v. Feltman, 391 Ill.App.3d 642, 909 N.E.2d 876
(2009).
20 The primary question addressed in the Portfolio Acquisitions opinion
is whether the credit card contract at issue was written or oral, which
impacted whether the 10-year or 5-year statute of limitations applied
to the plaintiff’s claims. The court concluded that the contract was oral,
rather than written; accordingly, the 5-year statute of limitations applied
under 735 ILCS 5/13-205 to bar plaintiff’s claims. 391 Ill.App.3d 642, 909
N.E.2d at 884.

SIDEBAR: family Law
In re Marriage of Petersen, 2010 WL 3000237 (1st Dist.
2010), arose after the trial court issued an order directing the husband to pay 75% of the college expenses
incurred prior to the wife’s filing of her petition for
contribution to college expenses. Of the three children, one child had already graduated and the mother had paid the expenses prior to her filing of her
contribution petition under Section 513 of the Illinois
Marriage and Dissolution of Marriage Act (“IMDMA”).
The First District did not, per se, disagree with the trial
court’s allocation of expenses. However, the Appellate Court reversed the trial court’s award of retroactive college expenses. The Appellate Court held that,
because the parties’ judgment for dissolution of marriage reserved the allocation of college expenses, her
petition for contribution was in the nature of a modification of child support, pursuant to Section 510(a)
of the IMDMA.
Section 510(a) precludes the award of retroactive support. Accordingly, the Appellate Court reversed any
award of retroactive college expense contribution. As
a practical matter, it is imperative to remind clients
that college expense contribution petitions should
be filed, in cases where allocation is reserved to the
time the child enters college, as soon as the college
expenses are a known quantity, and definitely prior
to the child commencing college. On another practical note, settlement agreements that specify the percentage or amount of allocation of college expenses
between the parties are modifiable, pursuant to the
holding in In re Marriage of Loffredi, 232 Ill. App. 3d
709, 597 N.E.2d 907 (1992).
In re Marriage of Daebel, ___ N.E.2d ___, 2010 WL
3623608 (2nd Dist. 2010) (Appellate court reversed
the trial court’s decision on all three issues raised on
appeal, finding the court did not impose a severe
enough sanction on former wife for failure to appear at her deposition and failure to timely answer
requests to admit, also reversing court’s decision on
former husband’s medical evidence: “On remand, the
trial court may not consider testimony from petitioner, may not consider any undisclosed defenses raised
by petitioner, must consider dissipation to have been
judicially admitted, and must consider respondent’s
medical evidence deposition.”)
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separate contract is formed between the cardholder and
bank.”21
Even so, Velocity Investments holds credit card
collection plaintiffs to minimum pleading standards. If
a credit card plaintiff alleges that an individual credit
card transaction forms the basis for the existence of a
contract, then the plaintiff must either attach a copy of any
documents that it alleges forms the basis for the contract,
or allege sufficient facts to establish the existence of a
valid and enforceable oral agreement. Indeed, Velocity
Investments cites Portfolio Acquisitions with approval for
the proposition that a credit card issuer’s standard terms
and conditions cannot generally provide the foundation
for a credit card lawsuit.22

21 Portfolio Acquisitions, 391 Ill.App.3d 642, 909 N.E.2d at 881, citing Garber
v. Harris Trust & Savings Bank, 104 Ill. App. 3d 675, 678, 432 N.E.2d 1309
(1st Dist. 1982).
22 Velocity Investments, 397 Ill. App. 3d 296, 922 N.E.2d at 541, citing Portfolio
Acquisitions, 391 Ill.App.3d 642, 651, 909 N.E.2d 876.
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The Effect on Future Debt Collection Litigation.
Velocity Investments has the potential to profoundly affect
debt collection litigation in Illinois. A large number of
credit card and other debt collection lawsuits—especially
suits by third party debt collectors—could be thrown
out of court under the pleading standards elucidated by
the Second District’s opinion. This may result in greater
due diligence by third-party debt collectors in obtaining
the documentation that they need to ultimately prove
their claims at trial, in connection with the purchase of
defaulted accounts.
In reality, however, credit card debt collectors are
keenly aware that very few consumers adequately defend
themselves against credit card lawsuits, and even fewer
retain an attorney to help them take full advantage of all
of their potential defenses and counterclaims. As a result,
credit card plaintiffs will likely continue to succeed at a
very high rate in obtaining judgments, even where their
complaints could have been thrown out for failure to meet
the minimum pleading requirements described in Velocity
Investments.
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The Misdemeanor /Traffic Division and
the Honorable Thomas J. Riggs
by Sean McCumber

B

efore he was a judge, and after leaving a part-time position as a public defender,
Thomas J. Riggs worked in private practice as an attorney, handling a substantial
number of real estate transactions and municipal matters. He knew that his heart was
in the courthouse, though, and longed for something that his practice was not providing.
As his practice grew, Riggs notes, “I realized that I was letting the practice control me,
rather than me controlling the practice.” Knowing only one career, the law and the legal
system, Riggs decided to apply for one of three openings announced in 1995.
honorable thomas j. riggs
continued on Page 39 »

n ov e m b e r 2 0 1 0

37

Donald J. Ramsell has been named “Illinois Super Lawyer” by Chicago Magazine’s publishers
since 2005. The Chicago Sun Times identified Mr. Ramsell as one of the top 5 DUI Defense
Attorneys in the State of Illinois. Donald is a nationally recognized DUI defense attorney, author
and lecturer on the topic of DUI defense. Recently, Don was also named one of “Illinois Leading
Lawyers” in a statewide survey of his peers. Don has instructed attorneys on DUI defense in
Illinois, Michigan, Texas and at Harvard. In 2007, Donald was nominated and recognized as a
sustaining Member of the National College for DUI Defense.
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» Honorable Thomas J. Riggs continued from Page 37
He was appointed to the bench
in 1995, the same year a number
of now familiar members of the
judiciary were first appointed, Judge
Kathryn E. Creswell, Judge Patrick
J. Leston, Judge Jane Mitton, and
Judge Terence M. Sheen. Thirteen
years later, in July 2008, Riggs was
appointed Circuit Judge to fill the
vacancy left by the retirement of
Judge Robert Kilander. With the
election of Chief Judge Stephen J.
Culliton, he was named Presiding
Judge of the Misdemeanor and
Traffic Divisions. In addition to
serving as the Presiding Judge of
the these divisions, Riggs currently
supervises the Juvenile Division,
where he regularly hears cases
involving delinquent minors, abused
and neglected minors, addicted
minors, and truant minors. The
Juvenile Division requires a touch of
social worker and a strong stomach
for the ills of society. This is Riggs’
third tour in the Juvenile Division.
Unlike Federal Court where judges
hear a mix of civil and criminal cases,
Riggs said when we recently met with
him for this interview, and unlike
DuPage County which maintained a
similar system until roughly 20 years
ago, DuPage judges are assigned to
divisions in which they preside over
similar types of cases not unlike the
way attorneys practice law. “The law
has become more compartmentalized,
making it very difficult to be a general
practitioner,” Riggs said, and the
courthouse he works in now is likewise
compartmentalized.
Running the division, Riggs said
involves managing fifteen judges,
four of whom sit in the traffic field
courts in DuPage County. The field
courts handle a vast number of traffic
matters, as well as local prosecutions

for ordinance violations and municipal
matters. In the main courthouse, the
Misdemeanor Division has specialized
courtrooms,
i n a d d it i on t o t he g e ne r a l
misdemeanor courtrooms. These
Sean McCumber
is a partner at
Sullivan Taylor
& Gumina, P.C.
in Wheaton, Illinois. He concentrates his practice in family law,
adoptions, and
juvenile law. He presently serves as
the Chair of the Family Law and Practice Committee and the Vice Chair of
the Media Committee of the DCBA.
When not working or spending time
with the DCBA, he enjoys raising
his two children, Grace and Philip.
courtrooms include an order of
protection courtroom, a domestic
violence courtroom, three DUI
c ou r t room s, a nd a c ou r t room
devoted to Drug Court and MICAP
(Mental Illness Court Alternative
Program). One judge hears these
sensitive family matters, with assistant
state’s attorneys and assistant public
defenders who regularly keep abreast
of the specific changes in domestic
violence. The same holds true for the
DUI courtrooms.
While this specialization may
prov ide for a more c on si stent
administration of justice, it can lead
to monotony and stress for the judges
in these calls. Riggs said he believes
that the judges in his division, as
well as his other colleagues on the
bench, are terrific in handling the

many challenges that come with such
work. “Staffing the calls is always a
concern,” Riggs remarked, “as judges
have vacations, family matters, and
education conferences to attend.
Each judge in these division handles
these occurrences with very few
problems for the division.” He is
quick to point out that one person
who makes the division work
well, and upon whom he certainly
relies, is Marla Baney, the division
secretary. Riggs said, “Marla has
been there forever and she really
runs the show and makes our jobs
easier.”
Order s of Protec t ion a nd
domestic violence are a large part
of the Misdemeanor Division, and
involve an area of law that reaches
into other divisions, such as the
Domestic Relations and Chancery
Divisions. Riggs said he believes
the new online order of protection
system has helped improve the
handling of such matters. Computer
access to the information for judges
has also allowed for faster sharing of
information. Riggs told us he believes
that “online access to information is
crucial to the misdemeanor judges,
who are tasked with making split
second decisions.”
One of the biggest challenges facing
the division, according to Riggs, is the
increasing volume of cases. Riggs
noted that “having a floating judge is
essential” to handling this increasing
volume and that communication is
also imperative . One of Riggs’ goals
for his tenure has been to foster better
communication by holding regular
meetings with division judges to
discuss changes in the law, concerns
about court calls, and suggestions for
improving the division. Striving to
create a more team-like environment,
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that the questions raised are still very
much like the “law exam questions
we all faced in law school.” In the
Juvenile Division, on the other hand,
Riggs said he found there was “less
paper and motions to deal with”
but “more social work and more of a
social service aspects to the decisionmaking process.” Riggs described the
Domestic Relations Division as more
contentious than any other division,
requiring a whole lot of math and

photo © REP3.com

R iggs encourages the judges to
communicate with each other on
caseload issues, as well as on recent case
law and statutory changes.
A ncillar y departments in the
courthouse have also been an integral
part of the efficiency of these divisions,
Riggs said. He describes the DuPage
County Department of Probation and
Court Services, an arm of the judiciary,
as being “staffed with terrific, welltrained, and professional officers.” The
countless grants for new programs and
improvements to existing programs
have likewise contributed to what
he described as a “cutting edge”
department. He added that the judges,
in making their decisions, rely on the
work and reports of probation officers.
These probation officers go out into
the world and gather needed facts so
the court can make the right kind of
decision for each defendant.
The Office of the Clerk of the
Circuit Court is another critical part of
the court system, he said. Judges in the
Misdemeanor Division, as well as every
other division, rely on the clerk’s record
keeping in order to keep cases on a
timely track. Another ancillary arm of
the court is the Victim Impact Panel.
This is often part of the sentencing
order, whereby a defendant is ordered
to attend a panel where victims of
certain crimes tell their stories of
how the crimes affected their lives.
Supporting this panel wholeheartedly,
Riggs said, “[the Panel] really brings
home to the perpetrators the human
element, the real cost of the crime, be
it anger, or a loss of security, or the pain
of violence to their lives every day.”
Riggs sat as a judge in almost every
division. He said that “each division,
I think, is devoted to the fair and
equal administration of justice. But
each division has its nuances as well.”
He said that the Chancery Division
handles some thorny matters, but

careful thought in coming to decisions
to divide a marriage and move parties
on with their lives. Lastly, in the
Misdemeanor Division, he said, there
are often “unique pre-trial issues
involving searches and seizures and
confessions that require thought and
consideration in coming to a decision.”
In addition to serving as Presiding
Judge of the Misdemeanor Division,
Riggs serves as the Supervising Judge
of the Juvenile Division, which is part
of the Domestic Relations Division.
In this capacity, he regularly meets
with the participants of the juvenile
justice system, which includes state’s
attorneys, public defenders, DCFS,
probation officers, and the judges.
“Information sharing and updates to
system needs” he said, provides for an

effective juvenile justice system. His
goal for juvenile court improvement,
he said, “relies on building support
and growth for the families that have
entered the system.” The Juvenile
Division hears matters of juvenile
delinquency, matters involving abused
and neglected minors, truancy matters,
and matters involving addicted minors.
In three tours in the Juvenile
Division, Riggs said he has seen some
recent changes. “In delinquency
matters,” he said, “I have consistently
seen more delinquent acts committed
by girls and more acts of violence
committed by girls.” As to abuse and
neglect matters, he said, he has seen a
“difficult conundrum” caused by “a
rise in drug abuse among parents and
a lack of state funds to get these parents
back on the right track.”
In December 2010, Riggs will
retire from the bench, after serving
the judiciary for fifteen years. Upon
retirement, some judges return to
private practice, while some venture
off to far away places. Riggs has no
set plan after retirement, except to
take it easy. He has the holidays and
grandchildren’s birthdays to look
forward to right away. After that, he
said, “the future is open.” He may
return to teaching law classes,1 but
has not ruled out returning to the
classroom himself. Riggs said he is
“thinking about returning to school
to take some business-related courses.”
Riggs’ advice for his successor is
to keep the doors of communication
open and to foster the team mentality
of the division. For his successor in
the Juvenile Division, he suggested that
judge maintain a good rapport with
the members of the system and to stay
abreast of the changing dynamics of
families in DuPage County.
1 He also briefly taught Fifth Grade in Plainfield, Illinois once upon a time but did not say anything
about getting back into that area of teaching.
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LOOKING BACK
A Brief Interview With Agnes Kirby

A

s the DuPage Judicial Center
approaches the 20th Anniversary of
its opening, in July, 2011, the DCBA
Brief is preparing a special edition
to commemorate the occasion. In
anticipation of that event, this series of
articles is intended to provide some of our
friends from the old courthouse to share
a few of their memories about life back
on Reber Street .
Agnes K irby, who graced the
cover of this magazine in June, 2007
(Volume 19, Issue 10), served as
secretary to Judge John Teschner
for almost 20 years before the court
moved to the new Judicial Center at
505 County Farm Road in Wheaton,
Illinois. When she retired, and we
ran that cover story, the magazine
was inundated with dozens of letters
from judges, attorneys and courthouse
personnel which we ran in a feature
captioned “Dear Agnes.” We asked
her about her memories of the old
courthouse at 201 Reber Street.
“That’s where I started out,” she
said, “when Judge Teschner became a
judge. At that time, the judges picked
the secretaries they wanted, at least the
circuit judges, and he hired me.” Judge
Teschner retired soon after the new
courthouse opened. Kirby then went
to work with Judge Bonnie Wheaton
until her own retirement 14-15 years
later. She has fond memories of her
over 30 years service to the DuPage
court system. “I was blessed to have
the job to start with and I loved every
day that I worked there. There were
certainly moments but, yes, I loved
every day.”
As Kirby tells it, one of the harder
changes she had to go through was
the move to the new courthouse. The
first year was particularly difficult

because of the ventilation problem that
forced everyone out of the building
for months. Once everyone settled
into the new building, though, Kirby
still missed a great deal about the old
facility.

“The old courthouse was smaller
and that made a difference,” she said.
“I remember, when I first started, we
were hearing all kinds of cases, from
small claims to murder cases. Then
they divided things into divisions.
The reason that happened was that
the criminal cases needed to take
precedence and the civil cases got
backed up. They knew they had to
do something so they divided things
by divisions. It was okay, because at
least that way you had the same kind
of case all the time, although some of
the judges did prefer the variety of the
old system. I liked the variety. You
never knew what would be coming
back. But I also enjoyed working with
Judge Teschner when he went to civil
– and he stayed in civil. He was a great
judge. He’d come back and say ‘well,
you know, I just made some new law.’

He loved civil. He was his own person
and he was a great judge.”
Kirby remembered the small town
feeling of the old courthouse with
fondness. She recalled how weddings
were scheduled, for example, as a
more casual and personal process.
“I used to enjoy the weddings,” she
said. “We did them on Fridays and
some holidays. Sometimes we had 30
or more couples getting married. I
remember one group that came in, they
were all bikers. Everyone was dressed
in their riding gear, leather suits... what
you’d expect to see a biker wearing out
on the road. When they pulled up, I
was startled, I thought ‘oh my god,’
but they were very nice people, they
were great.”
Kirby recalled handling the phones
for judges in the field court houses who
didn’t have access to computers or an
ability to schedule trials. She recalled
Christmas lunches that everyone
working in the courthouse attended.
She remembered the look of the
building itself and the sense it gave
to people who walked in. “I miss the
old courthouse,” she concluded, “I
loved it there. The atmosphere, the
architecture, the feeling... The way it
was set up, as secretaries, we sat right
next to the judges in their chambers.
I always knew when my judge was on
the bench or when he was in the office.
The structure allowed for a much closer
relationship with the judge and his
staff than we had when we moved into
the new building. We had the same
clerk and the same sheriff in the old
building. That gave us a cohesiveness.
Even though we weren’t employed by
the same people, we worked together,
and that was wonderful. It was fun. It
was exciting. I miss it a great deal.”
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Legal Aid Update

Recognizing Efforts to
Stem Domestic Violence
and Elder Abuse
By Brenda Carroll

T

he DuPage Bar Legal Aid Service,
through DCBA members and the
staff attorneys of the program, provides
free legal assistance to indigent people
with matters pending in DuPage County
involving family law, domestic violence,
bankruptcy, adoption, guardianship and
other areas of legal concern. Legal Aid
Update, which appears each month in
this magazine, is intended to promote
these efforts and provide the DCBA’s
membership with current information
regarding LAS activities.
In 1981 the National Coalition
Against Domestic Violence established
the “Day of Unity” to connect all the
advocates across the country who
were working to stop violence against
children and adults, including the
elderly living at home. The Day of
Unity idea has grown into a week of
observance and, in 1987, a month long
observance called Domestic Violence
Awareness Month was initiated.
The agencies in our county who
provide services in the area of domestic
violence are extremely proficient. In
addition to the Family Shelter Service
we have, the DuPage County Senior
Citizens Services which respond to all
reports of suspected abuse of persons
over the age of sixty that occur in a
domestic setting in DuPage County.
Much like the Department of Children
and Family Services does with children,
the Elder Abuse and Neglect Program
not only investigates reports of abuse,
but also coordinates and provides
services for the victim. These services
can include home health care, nursing
facility placement, counseling for
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the victim and/or abuser, emergency
assistance, financial and legal assistance,
adult day care, housing assistance and
aid in legal guardianship proceedings
if needed. In DuPage County, it
is estimated that we have 119,273
residents who are 60 years of age or
older and 43,236 of them are over 75
years old. Of this over 60 population,
26,111 of them live alone and 5,816
of them live at 125% of the Federal
Poverty Level or below.
County elder abuse programs
are funded through the Illinois
Department of Aging (IDoA) to a
great extent and each year the IDoA
hosts a statewide Annual Elder Rights
Conference. The conference was held
this year, as always, in July which is
Elder Abuse Awareness and Prevention
Month in Illinois. It concluded with
an awards ceremony. DuPage County’s
own ShaTonya Herring was awarded
the 2010 Outstanding Elder Abuse
Caseworker. I have worked with
ShaTonya on some of the elder abuse
cases in our legal aid program and I can
state that this honor is well deserved.
ShaTonya first started working in
the area of domestic violence as an
intern and then a part time women’s
counselor with Family Shelter Services
in DuPage County. She has received
certification in Domestic Violence
Counseling and Sexual Assault. She
received her BSW and MSW from the
UIC-Chicago/Jane Addams Social of
Social Work and now is bringing all
her experience to working with elder
abuse victims.

Natasha Belli of DuPage County’s
Ombudsman program was one of three
winners of the 2010 Outstanding Long
Term Care Ombudsman Award at the
same conference. The Long Term Care
Ombudsman Program is mandated
by the Federal Older Americans Act
and Illinois Act on Aging. It protects,
defends and advocates for residents
of nursing homes. Ombudsmen
inform residents of their rights, resolve
complaints and advocate for good
individualized care.
Both Natasha and LaTonya train
and teach in addition to their regular
duties.
Remembering Joe Bartylak
When I first began working in legal
assistance in 1988, I immediately
became aware of the presence of Joe
Bartylak even though he worked
downstate in Alton, Illinois. He was
executive Director for the Land Of
Lincoln Legal Assistance Foundation
which provides legal aid attorneys in
65 counties throughout central and
southern Illinois. He was admired by
everyone and the growth of Land of
Lincoln under his leadership was due to
his commitment and unwavering goal
to provide pro bono representation to
those who needed it. Some of those
years were lean ones for legal assistance
because of federal funding cutbacks, so
it was fortunate that he happened to be
at the helm of the Foundation.
Joe’s interest in the problems of
lawyers and addiction led him to
help establish the Illinois State Bar

Judges’ Nite Proceeds to Legal Aid
Judges’ Nite seems to be the event
that keeps on giving. The DuPage
Legal Assistance Foundation has now
received proceeds from this year’s show
and we want to take the time again to
thank all the talented people involved
in the show, all of you who attended
the show and Angel Traub and Kevin
Millon, the producer and director of
the show. These proceeds will certainly
be put to good use.
Brenda Carroll has been the DuPage
Legal Assistance Director since 1988 and
on the DCBA Board of Directors since
2004. She earned her JD at IIT-Chicago
Kent College of Law in 1986. She was
admitted in Illinois and the Northern
District in 1986 and to the U.S. Supreme Court in 2005. She serves as an
Officer/Secretary of the Child Friendly
Courts Foundation and is a Past President and current Board Member of the
DuPage Association of Women Lawyers.
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Association’s Lawyers’ Assistance
Program (LAP), and he was the
Associate Director of LAP from 2004
to 2007.
The ISBA’s Academy of Illinois
Lawyers awarded him their Laureate
Award in 2005. This honor is bestowed
on those lawyers who “have established
and maintained the highest principles
of the profession as demonstrated by
their pervasive record of service to the
law and the public.”
Joe was a modest, soft spoken
person with a wealth of experience
as an attorney. He received his law
degree in 1947 from Washington
University School of Law in St. Louis.
He worked for some years in private
practice in Collinsville, Illinois and
then became the State’s Attorney of
Madison County before entering the
legal services profession in 1971.
He served as director of Land of
Lincoln from 1976 until 2003. He
will be missed.

By James F. McCluskey

O

n July 23, 2010, the Illinois
State Bar Association Board of
Governors met in Chicago, Illinois.
Thomas Else was introduced as the
chair of the Agenda Committee for
the ISBA Assembly. Carl Draper of
Springfield was elected treasurer, and
Mark Wojcik of Chicago was elected
secretary of the ISBA for the year 20102011. The new ISBA board members
were introduced. They are Jamie
Bracewell of O’Fallon, and Karen
McNulty Enright of Chicago. It was
also announced that the bi-annual
Allerton House Committee meeting
for the Civil Practice and Procedure
Section Council will be held in Starved
Rock in April of 2011.
The main discussion at the Chicago
meeting was presented by the ISBA
Special Committee for the Relocation
of the Chicago Office. John Locallo,
the chair of this committee, made a
presentation and provided a cost-benefit
analysis. At the present time the ISBA
Chicago office is located at 20 South
Clark Street. Under consideration is
an office at 30 West Monroe Street.
A building comparison was made
between the two potential offices.
Under the guidance of President Mark
Hassakis, we made it clear to the
current landlord that the ISBA intended
to move unless it could negotiate
favorable terms by way of a build-out
and future rent concessions. President
Hassakis’ strategy was successful, and
the proposal by the current landlord
created future savings in the long-term
lease in the amount of $1 million.
During the board meeting, a very

thoughtful and careful analysis of
the pros and cons of the Chicago
office moving to 30 West Monroe
was presented. Ultimately, under the
guidance of President Hassakis and
Locallo, the board decided on behalf
of its members to be fiscally responsible
and maintain the ISBS Chicago office
at its current location. I was very
impressed with the professionalism
demonstrated by the ISBA Board
of Governors. The decision was not
an easy one; however, during these
economic times, the board decided to
err on the side of fiscal responsibility
in making the decision to stay at the
current Chicago location.
Mark your ca lendars: On
Wednesday, December 8, 2010, the
Senior Counselor Luncheon will be
held at the Sheraton Chicago Hotel in
Chicago. The ISBA Midyear Meeting
is also now scheduled for December
9 through 11, 2010 at the Sheraton
Chicago Hotel in Chicago.
James F. McCluskey, a principal of
Momkus McCluskey LLC, handles a
wide range of litigation. His areas of
expertise incorporate 30 years of experience in contract, shareholder disputes,
real estate, partnership dissolution, and
professional liability litigation. He is the
18th Circuit’s Governor of the Illinois
State Bar Association and Past President
of the DCBA. He received his B.S. in Accounting from Elmhurst College in 1976,
his J.D. from Northern Illinois University
in 1979 and his LLM (Taxation) from
The John Marshall Law School in 1988.
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LEGAL RESEARCH
THAT SPEAKS
THE SAME
LANGUAGE
YOU DO:
HUMAN.
Introducing a new Westlaw.® Legal research goes human. There’s your professional life and there’s your personal life.
WestlawNext™ recognizes both, with a more intuitive, you-centric legal research system. Now, finding the information you
need is as easy as searching for it the way you say it. And intelligent tools let you filter, tag, and folder that information
effortlessly. For greater efficiency. And confidence. We’ve always worked for you. Today, we work like you. User-friendly,
meet human-friendly. That’s knowledge to act. Discover more at WestlawNext.com

© 2010 Thomson Reuters L-357030/2-10 Thomson Reuters and the Kinesis logo are trademarks of Thomson Reuters.

Classifieds
LEGAL ASSISTANT/PARALEGAL
Established Naperville family law firm
seeks family law legal assistant or paralegal with 2+ years of experience. The ideal
candidate will have family law experience
particularly with discovery and litigation. All
inquiries kept confidential. Please email
resume to: jmaley@grunyklaw.com
LEGAL SECRETARY
Wheaton Law Firm dealing solely with
Family Law Cases is in need of a full-time
Legal Secretary with 2 years Family Law
experience. Candidate needs to be pleasant, well organized, and work well independently as well as with others. Proficiency
in Microsoft Word and Excel are necessary
for this position, knowledge of TimeSlips
would be beneficial. Please send resume
to the attention of Mary McSwain either
by fax (630) 653-8078 or via email at mcswainlaw@aol.com.
ITASCA LAW OFFICE
Office Suite available. Four offices (600
sq ft.) with reception area (48.5 sq. ft.), including enclosed storage area (200 sq. ft.).
Use of conference rooms, copier & kitchen.
Some furniture may be available for purchase. Ample parking. Exc. location. (630)
760-4612
ITASCA LAW OFFICE
Office space (9.5 x 14). Use of conference
rooms, copier & kitchen. Furniture available
for purchase. Ample parking. Excellent location. (630) 760-4612.
OAK BROOK
Space For Services. Oak Brook firm seeks
experienced civil trial lawyer for of counsel, space for services arrangement. Send
resume and/or inquiries to frontdesk@
dcba.org. Include Box # 100824 in the
subject line.
NAPERVILLE PROFESSIONAL
OFFICES
Five premier executive offices ranging from
100 sq. ft. to 300 sq. ft. Available as individual offices or combined as a 1,200 sq. ft.
suite with two reception / workstation areas.
Starting at $330/month, rent includes all
utilities except telephone and internet services. Top quality accoutrements. Kitchenette. Internet and phone wired. Ample

convenient parking. Near I-88 / Naperville
Rd. exit. (N. Washington St. at Diehl) Art
Littlefield 630-408-0110 / aslittlefield@
fssg.biz LINK TO PROPERTY PHOTOS:
http://napervilleoffices.net
WHEATON - 6 MONTHS
FREE RENT
1,300 to 3,000 Square Foot Office Space
located one block from the DuPage County
Judicial Center. Please contact Gloria at
630/373-6910

GLEN ELLYN
Furnished private office within existing
law office. Professional office building on
Roosevelt Rd, just a half-mile west of I-355.
Only minutes from DuPage Courthouse.
Includes 24 hour access, Internet, heat,
water, A/C, electric, and ample parking.
Also features conference room and reception area. Very affordable rent! Call (630)
216-0605 or email md@dibenlaw.com to
schedule a viewing.

LISLE
Professional Office Building on Rt. 53 in
Lisle, next to River Bend Golf Course.
About 500 sq. ft. of exclusive space available, plus use of common areas, including waiting room and kitchenette. Close
to I-355 and I-88. Broadband Internet connection available. Ideal for solo attorneys,
accountants, and other professionals. Five
other attorneys in building. Client referrals
possible. (630) 960-0500
WHEATON
3rd floor Executive office Suite in Class ‘A’
building at 400 S. County Farm Rd. has an
open office and adjacent secretarial work
station. Available immediately. Includes
Reception area, Conference room, Lunch
room and utilities (internet and phone excluded). $800 per month. Call 630-8716161 for information.
WHEATON
Excellent location - law office has unoccupied 175 sq. ft. single office directly across
from DuPage County Courthouse. Use of
large conference room available. Wired for
internet and separate telephone. Perfect
for solo practitioner. Contact: info@trlawyer.com for more information.
WHEATON
Danada Area. From one to four offices with
separate secretarial space in professional
office building. Includes reception area,
shared conference room, kitchen, photocopy and fax. Phone and internet available. Suite shared with three other attorneys is ideal for solo attorney, small firm or
other professionals. Call (630) 690-9900,
ext 102.

D & R Couriers
Summons/Subpoena
Service Station to Station;
Lawyer to Lawyer;
Lawyer to Court
(630) 890-1807-Dave or
(630) 890-1925 - Renee

Legal Nurse Consultants
A Medical Legal Consulting Firm
Kafka & Associates
2345 Shiloh Drive
Aurora,IL 60503
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Where to be in november

DCBA Hosts
Veterans Day Luncheon
by Terrence Benshoof

F

or the past several years the DuPage
County Bar Association has hosted
a Veterans’ Day lunch at the Attorneys
Resource center, honoring the past and
present service of members of the bar
and bench who have contributed to the
nation’s defense. The event will take
place this year on November 10, 2010
at noon. The cost is $15 per person,
although veteran members are invited
to attend at no charge.

In keeping with the concept of
service, the DCBA has invited Dan
Grant, Director of the Illinois Department of Veterans’ Affairs, and
Jon Moncken, Acting Director of the
Illinois State Police, to give a brief presentation to the group. Both of these
gentlemen are graduates of the United
States Military Academy at West Point,
and they will expand on the Mission
Statement of the Academy; to educate
leaders of character for a lifetime of
service to the Army and to the Nation.
As they now serve in public office,
they are both
active members

of the Illinois Army National Guard as
well.
Come join us at this event and discover the interesting military histories
of your fellow lawyers and judges. See
if you can guess who among you walking the halls of the courthouse has also
walked in many states and countries
as a soldier, sailor, airman or marine.
From the hills of Korea to the jungles
of Vietnam to the deserts of the Middle
East, on the ground, on ships and in
the air, the men and women of the
DCBA have a history of service to be
proud of.

(L to R): Corp. Vincent
Headington, Lieutenant Holly
Grange, Lt. Colonel Robert
E. Douglas, Laurence Oldfield
(JP/4, US Army)
The DCBA BRIEF is the Journal of the DuPage County Bar Association (“DCBA”). Unless otherwise stated, all content herein is the
property of the DCBA and may not be reprinted in whole or in part without the express permission of the DCBA. ©2010 DCBA.
Opinions and positions expressed in articles appearing the DCBA BRIEF are those of the authors and not necessarily those of
the DCBA or any of its members. Neither the authors nor the publisher is rendering legal or other professional advice and this
publication is not a substitute for the advice of an attorney. PUBLICATION GUIDELINES: All submitted materials are subject to
acceptance and editing by the Editorial Board of the DCBA BRIEF. Material submitted to the DCBA BRIEF for possible publication
must conform with the DCBA BRIEF’s Writers Guidelines which are available at dcbabrief.org. ADVERTISING AND PROMOTION:
All advertising is subject to approval. Approval and acceptance of an advertisement does not constitute an endorsement or
representation of any kind by the DCBA or any of its members. CONTACT INFORMATION: All Articles, comments, criticisms and
suggestions should be directed to the editors at email@dcbabrief.org.
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Coverage That’s

Right For You

More than 150,000 attorneys trust CNA,
the largest writer of Lawyers Professional Liability Insurance in the
nation, for their coverage needs. Exclusively offered through Pearl
in Illinois, our program provides you with one of the broadest, most
reliable plans on the market today.

One or more of the CNA companies provide the products and/or services described. The information is intended to present a
general overview for illustrative purposes only. CNA is a service mark registered with the United States Patent and Trademark
Office. Copyright © 2010 CNA. All rights reserved. Pearl is the exclusive agent for CNA LPL in IL.
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www.pearlinsurance.com/lpl | 800.322.2488
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