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From the Editor

Getting Back Into The Swing Of Things
By Christine McTigue

The Supreme Court begins its new term on
the first Monday in October. I suppose this
day can be considered the start of the new
legal year. While the weather can still be warm,
Labor Day has come and gone, vacations
are a memory, school is back in session, and
law yers start returning to the ARC on
Thursdays. It is time to get back into the swing
of our daily routines.
However, the daily routine of the practice of
law is more than just going to court or drafting
a will. The practice of law includes interacting
with good clients and good lawyers, sometimes
in an informal setting. It just so happens that
there were two notable golf outings recently,
one in July and one in August, which demonstrate this side of the practice of law.
The DCBA golf outing was held in July. While
the outing was an opportunity to play 18 holes
with friends and colleagues and perhaps earn
some bragging rights, the golf outing also
benefited two worthy causes: the DuPage
County Bar Foundation and Legal Aid. $2285
was raised for the two organizations. In
August, the Villa Park VFW Post #2801 hosted
The Doc and Terry Mullen Memorial Golf
Outing, held in honor of Terry Mullen and his
father, who did so much for that post, including
hosting an annual Thanksgiving dinner for
men and women serving in the military.
The practice of law is not just court appearances, drafting documents, and dealing with
challenging legal issues. The practice of law
also involves forging relationships with friends
and colleagues. For those of us who do not
golf, this can be accomplished by sharing
your knowledge by answering a colleague’s
question, volunteering for a Lawyers Lending a

Hand event, getting involved in the bar association, or just having a doughnut and coffee in
the ARC with a lawyer you have not previously
met. The practice of law should, and does, go
beyond our adversarial process to developing
and maintaining links and friendships with
other lawyers.
Thank you to Jim Ryan, this month’s articles
editor. We have four articles covering civil
and criminal, litigation and transactional law.
Andrew Kreamer, from the Healthcare Law
section, authored “Physician Employment
Agreements–A Brief Examination,” which
discusses the law governing these agreements
and provides tips for drafting such an agreement. Christopher Holland, on behalf
of the Criminal Law and Practice section,
penned an interesting and useful piece about
the law governing preservation of evidence
titled “A Defense Counsel’s Guide to Preserving
Evidence.” Jefferson Perkins, for the Intellectual Property section, wrote “Demonstrating
‘Use’ of Marks to the USPTO,” a guide to
trademarks and service marks in commerce.
To round out the articles, yours truly wrote
an article about insurance bad faith, “Does
Illinois Recognize a Cause of Action for
Bad Faith Against an Insurer.” In the News
& Events section, we have a short piece by
Robert Lyons and Monique O’Toole about
the ASAP Program. We hope to have a short
piece each month in the News & Events
section by a different author on the author’s
topic of choice.

Christine McTigue has her office
in Wheaton. She concentrates
her practice in civil appellate
law and insurance coverage
matters. Christine is on the
panel of neutral commercial
arbitrators for the American
Arbitration Association, and is
a court-certified mediator for
the law divisions of DuPage and
Cook counties. She received her
Bachelor of Arts, magna cum
laude, from the University of
Minnesota and her J.D. from
Loyola University of Chicago.

As I mentioned in the September issue,
we want to know what you think of the
magazine’s new look. Please send your feedback
to my attention at email@dcbabrief.org.
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President’s Message

Use the Right Tool for the Job
By James J. Laraia
As some of you might know, our office is in the
middle of a remodel project. Feeling obligated
to do my part, and as I grew up in a home where
the motto was “hard work pays off in the end,”
I decided to pitch in the demolition process.
Ripping up carpet, moving furniture and
cabinets, and tearing down some drywall
seemed to be a good stress reliever to break
up my busy schedule. So the other day I was
removing some tack strips from the floor where
the carpet was, and the general contractor
handed me a tool to use. He told me how it
would be a lot easier to remove the nails from
the concrete with this tool rather than the one
I was using. “Work smarter, not harder,” he
said. “You don’t have to reinvent the wheel.”
Many times in our practices, we work harder
and not smarter in trying to do more for the
client than what is in our comfort zone or main
area of practice. It may be better to engage the
services of another attorney to assist you in an
area of law you don’t readily practice in, to use
those services to answer client questions you
don’t know the answer to, or draft documents
that better serve the client’s needs. This
doesn’t mean that we do a poor job or that we
don’t represent the client properly, but with the
enormous range of areas of law that our fellow
bar association members practice, and with the
great resources that we have at our fingertips,
reaching out to other bar association members
for help or co-counsel may be the smarter,
more thorough and more efficient way to serve
a client.
Rule 1.2 of the Illinois Rule of Professional Conduct provides for the scope of representation
and allocation of authority between a client

and their lawyers. Rule 1.2(c) specifically
provides for the limited scope of representation
between an attorney and client. Rule 1.2(c)
states: “A lawyer may limit the scope of the
representation if the limitation is reasonable
under the circumstances and the client gives
informed consent.” This provides attorneys
with the ability to have other attorneys assist
in providing clients with better overall services
in areas of practice the attorney may not
specialize in.
I encourage everyone to review the resources
of our bar association and the diverse
substantive legal areas our members practice
in. Through substantive law section memberships, we can see the resources available in
the twenty broader substantive legal areas of
practice. We have 589 members who practice
civil law, 368 who practice criminal law and 599
who practice family law; our bar association
encompasses 482 members who practice in
the area of elder law, 518 practice in the area of
estate planning and probate, 434 who practice
in business law, and 587 practice in real estate.

James J. Laraia (“Jay”) is a
partner with the law firm of
Laraia & Laraia, P.C. of Wheaton,
Illinois. He concentrates his
practice in the areas of family
law, general civil litigation and
chancery matters. Licensed by
the Supreme Court of the State
of Illinois in 2001 after having
received his Juris Doctorate
from Northern Illinois University
College of Law in the same year.
Jay received his undergraduate
degree from Benedictine
University. Prior to joining his
current law firm in 2003, Jay was
an assistant state’s attorney in
DuPage County.

Providing even more specialization are the 201
members who practice in the area of labor and
employment law, 76 who practice in school
law, 86 who practice in intellectual property,
107 in health care law, and 76 who practice
in school law. 70 of our members practice in
the area of immigration, 129 in tax law, 165
in bankruptcy and 62 members who practice
in the area of animal law. Our membership
also includes 233 attorneys who provide ADR
services and 170 members who have expertise
in appellate practice. Continued on page 6
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From the above resources, an attorney who is handling a certain matter
for a client can call upon and engage other attorneys for a limited scope
of representation to address the client’s specific needs. For example, if an
attorney is handling a family law matter, the matter may necessitate engaging another attorney to handle a bankruptcy issue for the client or a tax
issue if the client or spouse has back tax filing issues. A client engaged in
a business law issue may necessitate the advice and representation of an
employment law attorney to handle employee issues that arise during the
representation.
Since at least 2010, the trend for the use of limited scope representation
has been attorneys representing pro se litigants, or litigants with modest or
less means, in limited representation regarding specific subject matters or
issues. Supreme Court Rules 11, 13 and 137 were amended, effective July
1, 2013, to provide attorneys with an easier procedural process of entering
their appearances on behalf of these litigants, and put into place greater
assurances of withdrawal after the attorney has served the client regarding
the specific issues the attorney was hired to address. Supreme Court Rule
13 provides specific forms that must be used for entering one’s appearance
under a limited scope representation, and the forms help provide a greater
understanding to the client, attorney and third party advisor, of the specific
scope of representation the attorney is engaged in. For example, the
form Notice of Limited Scope Appearance provides for the specific court
proceedings the attorney is engaged in; the trial, hearing dates, or depositions the attorney will engage in; identification of the specific issues
covered by the appearance if the appearance does not extend to all matters
in the proceedings; and language concerning the allowance for the attorney
to withdraw following completion of the limited scope representation. The
Notice of Limited Scope Appearance further provides for execution by
both the attorney and client which helps to provide specific notice and
knowledge to the client of the limit of the attorney’s representation in the
matter.
Though limited scope representation is trending to providing more access
to justice to those who cannot afford representation, don’t forget that it
can also be a means for finding the best tool for the job, and providing our
clients with the most comprehensive representation to address all of our
client’s needs. Work smarter and not harder through tapping into the great
resources of your fellow bar association members to best serve your client’s
needs.
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Jim Ryan joined Roberts & Caruso as an associate in
2006. He focuses his practice primarily on contested
probate, business litigation, and construction law. Jim
frequently writes articles on emerging issues in the
law and is on the editorial board of this magazine. Jim
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Law and Estate Planning Sections. He is also a member
of the federal trial bar.
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Physician

Employment
Agreements
A Brief Examination
By Andrew R. Kreamer

With more and more economic pressures resulting from the
passage and implementation of the Affordable Care Act, more
physicians are closing their doors to their private practice and
joining group practices or becoming employees of a hospital.1
As a consequence of this new trend, doctors are entering into
employment agreements with their new employers. Without
a doubt, the physician’s employment relationship with its
employer should be in writing spelling out the details of the
relationship. While no two-physician employment agreements
are the same, this article will briefly examine (pun intended) a
few of the important provisions that should be carefully considered and addressed in any physician employment agreement.
However, before the examination, it should be noted that it is the
author’s belief and best practice that a letter of intent be executed
by the parties, shortly after the proverbial handshake or offer
of employment is made, briefly stating basic terms discussed
and agreed at that time, (i.e., scope of work, compensation, start
date, term, etc.) with the understanding that these terms as well
as other terms of the relationship will be flushed out in greater
detail and an employ ment agreement shall follow shor tly
thereafter.
1. Compensation – the devil is in the details
Compensation is probably the most important topic to any
employment contract or commercial agreement. After all,
the physician wants and needs to know what his services are
worth, and the employer needs to know how the relationship
will affect its operating expenses. Compensation can be as
simple as a base salary or it can be complex providing for
some sort of bonus structure based on various criteria (productivity such as billings and collections, quality). For the
more complex payment structures, the devil will be lurking
in the details which if not structured correctly can subject
the employer and even the physician in trouble with state,
federal, regulatory authorities for non-compliance with the
complex Stark Law and Anti-kickback Statute (AKS). In
fact, the Office of Inspector General (OIG) just recently
issued a fraud aler t warning physicians that physician

1. Robert J. Mills, New AMA Study Reveals Majority of America’s Physicians Still Work In Small Practices,
AMERICAN MEDICAL ASSOCIATION (July 8, 2015). Available at http://www.ama-assn.org/ama/pub
news/news/2015/2015-07-08-majority-americas-physicians-work-small-practices.page.

8

DCBA Brief October 2015

ARTICLES
employment agreements may result in significant liability.
“Physicians who enter into compensation agreements such
as medical directorships must ensure those arrangements
reflect fair market value for bona fide services the physicians
actually provide. Although many compensation arrangements
are legitimate, a compensation arrangement may
violate the anti-kickback statute if even one purpose of the
arrangement is to compensate a physician for past or
future referrals of federal healthcare program business.”2 OIG
encourages physicians to carefully consider the terms and
conditions of medical directorships and other compensation
arrangements before entering into them. OIG’s website
alerts physicians of hefty civil and criminal fines and
penalties including jail time for violations of the Stark Law
and AKS. See links on its website for more information.3
Stark Law
Stark Law prohibits a physician from making referrals for certain
“designated health services” (DHS) payable to Medicare or
Medicaid to an entity which the physician (or an immediate family member) has a financial relationship. A “financial
relationship” under the Stark Law includes an ownership interest
in the entity or a compensation arrangement between the
physician and the entity.4 As with most rules and laws there
are exceptions which may apply preventing a violation of
the law. With regard to compensation arrangement, certain
exceptions apply including but not limited to: rental of
office space; equipment, bona fide employment relationships;
personal service arrangements such as physician incentive
plans; physician recruitment and certain group practice
arrangements with a hospital.5 For purposes of this article only
the bona fide employee exception will be discussed. However,
the reader needs to closely review compensation arrangements
involving group practice given the fact that special rules apply
to physicians in such business relationships.

the employer for the provision of services shall be permitted
if the following criteria is met: (1) the employment is for identifiable services; (2) the amount of remuneration under the
employment: (a) is consistent with the fair market value of
the services, and (b) is not determined in a manner that takes
into account (directly or indirectly) the volume or value of any
referrals by the referring physician (this shall not prohibit
payment of remuneration in the form of a productivity bonus
based on services performed personally by the physician); (3)
the remuneration is provided pursuant to an agreement which
would be commercially reasonable even if no referrals were
made to the employer; and (4) the employment meets such
other requirements that may be imposed by regulation as
needed to protect against program and patient abuse.6 According to Becker’s Hospital Review, to determine and establish fair
market value compensation, after establishing the proposed
compensation arrangement is commercially reasonable and
serves a legitimate business purpose, it would be best practice
for the employer to have an independent valuation expert
assess fair market compensation using a market, cost or
income approach.7
In sum, a physician employee’s compensation first and
foremost must not be based or have the appearance of
being based on referrals, is for identifiable ser vices
for fair market value and is commercially reasonable.

About the Author
Andrew R. Kreamer is an experienced attorney
with a private practice in Montgomery, Illinois
and serves as Of Counsel for Kreamer Law Group,
LLC in Naperville. He received his J.D. from the
University of Tulsa College of Law concentrating
in health law, and graduated from Coe College
with a bachelor’s degree in both political science
and history. Andrew is a member of the Illinois
Association of Healthcare Attorneys.

Under the bona fide employment relationship exception, any
amount paid by an employer to a physician (or immediate family
member) who has a bona fide employment relationship with
2. “Fraud Alert: Physician Compensation Arrangements May Result in Significant Liability.” Office of
Inspector General of Department of Health and Human Services (June 9, 2015). Available at http://oig
hhs.gov/compliance/alerts/guidance/fraud_alert_physician_compensation_06092015.pdf.
3. Id.
4. 42 U.S.C. §1395nn(a). “Designated health services” is defined in part (h)(6) and includes services
such as: clinical laboratory; physical therapy; occupational; radiology; radiation therapy; durable
medical equipment and supplies; parenteral and enteral nutrients, equipment and supplies;
prosthetics; home health; outpatient prescription drugs; inpatient and outpatient hospital services;
and outpatient speech-language and pathology services.
5. 42 U.S.C. §1395nn(b) and (e).

6. 42 U.S.C. §1396nn(e)(2).
7. Ayla Ellison, Valuation of physician employment contracts: Q&A with VMG Health’s Jonathan Helm,
BECKERS HOSPITAL REVIEW (July 15, 2014). Available at http://www.beckershospitalreview.com/
hospital-physician-relationships/valuation-of-physician-employment-contracts-q-a-withvmg-health-s-jonathan-helm.html.
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Otherwise, both the employer and physician face impending
hardship both financially and professionally.
Anti-kickback Statute
Next of concern for physicians in an employment compensation
arrangement is the anti-kickback statute (AKS) and
regulations. AKS prohibits anyone from knowingly or willfully
offering, paying, soliciting or receiving anything of value
(including kickback, bribe, rebate) directly or indirectly to
induce or reward referrals or generate federal healthcare
program business.8 Like exceptions found in the Stark Law,
AKS has safe harbors protecting against criminal and civil
penalties and fines against those who violate the AKS. One
exclusion or safe harbor deals with employee remunerations.
Any amount paid by an employer to an employee (who has
a bona fide employment relationship with such employer) for
employment in the provision of covered items and services.9
Additional safe harbors were created through regulations
adopted by the OIG to protect against prosecutions or civil
sanctions over concerns the statute was overly broad.10
Failure to abide by the Stark Law and AKS can result in heavy
sanctions and penalties including: exclusion from Medicare/
Medicaid programs, False Claim Act liability, treble damages
of the amount of remuneration; and civil monetary penalties
($50,000 per occurrence under AKS; $15,000 per service
under Stark).11 Moreover, violations under AKS can carry a
felony conviction with criminal penalties or fines up to $25,000
and up to a 5 year prison term per violation.12
2. The employment relationship flat lines, i.e.,
termination and covenants not to compete
The second important consideration in physician
employment contracts regard termination of the
employment relationship. When it comes to termination
of the physician employment relationship there are two
important provisions to consider: (1) types of termination;
and (2) covenants not to compete. First, with regard to types
of termination there are two, either “with cause” or “without

8. 42 U.S.C. §1320a-7(b).
9. Id.
10. 42 CFR 1001.952.
11. 42 U.S.C. §1395nn(g) and 42 U.S.C § 1320a-7a(a)(7).
12. 42 U.S.C. §1320a-7b(b).

cause.” The employment contract should state with specificity
grounds for dismissal “with cause”, i.e. breach of hospital rules
or bylaws, suspension of state licensure, exclusion from federal
health care programs, committing a serious crime, disability.
Medical staff bylaws should include a due process procedure
which includes a hearing and right to appeal upon termination.
Accordingly, one should review the physician agreement and
staff bylaws to understand those rights.

“

Compensation is
probably the most
important topic to any
employment contract or
commercial agreement

Second, physicians should be wary and on the lookout for
covenants not to compete in a physician employment agreement.
In an ethical opinion by the American Medical Association
concerning its Code of Medical Ethics issued in November
2014, it stated its position that, “Physicians should not enter
into covenants that: (a) unreasonably restrict the right of a
physician to practice medicine for a specified period of time or
in a specified geographic area on termination of a contractual
relationship; and (b) do not make reasonable accommodation
for patients’ choice of physician.”13 The AMA goes on to state:
“Competition among physicians is ethically justifiable when
it is based on such factors as quality of services, skill, experience, conveniences offered to patients, fees, or credit terms.
Covenants-not-to-compete restrict competition, can disrupt
continuity of care, and may limit access to care.”14
However, the Il li noi s Supreme Cou r t does not
concur with the AMA’s opinion. In Mohanty v. St. John Heart

13. Opinion 9.02 - Restrictive Covenants, AMERICAN MEDICAL ASSOCIATION, found at http://www
ama-assn.org/ama/pub/physician-resources/medical-ethics/code-medical-ethics/opinion902.page
(November 2014).
14. Id.
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Clinic, 225[3] Ill. 2d 52, 66 N.E.2d 85 (2006), the court
held that the AMA’s opinion does not provide a clear
expression of the public policy of this state and therefore
covenants not to compete in physician agreements which
are not against public policy.15 The court noted that historically, covenants not to compete have been held valid
and enforceable in Illinois as long as their durational and
geographic scope are reasonable taking into account the effect
on the public and any undue hardship on the parties to the
agreement.16 Depending on the facts of each case, restrictive
covenants preventing a physician practicing his specialty have
been upheld as reasonable. The rationale is that a physician is
still licensed to practice medicine just not the specialties within
a reasonable geographic restrictions.17 The court also noted
that given size and heavily populated Chicago metro area, a 5
mile geographic restriction is not unreasonable.18

Conclusion
In conclusion, great care is necessary when reviewing, drafting
and negotiating physician employment agreements. Failure to
examine and address the parties’ wants and desires can lead
to an ill relationship that may eventually flat line. Moreover,
failure to identify issues involving Stark Law and anti-kick-back
statutes can have serious legal issues for both hospitals and
physicians resulting in heavy fines and penalties which may
include a prison sentence. Given constant changes in healthcare
laws and regulations it would be prudent to review the OIG
website for regulatory updates, fraud alerts and advisory
opinions. Finally, careful consideration and foresight, at the
time of preparing the employment agreement, should be made
by the parties regarding termination rights and the terms to any
covenant not to compete. With great care and consideration,
a long living relationship between physician and employer can
be made possible.

3. Scope of work
Finally, understanding the physician’s scope of work is
important. Knowing the minimum and maximum hours to
work, location of the employer if located in multiple places,
information regarding requirements for being on call are all
important. A physician will likely want to know how often
he/she should place the phone by his/her bed at night when
required to be on call. Identifying and understanding the
physician’s scope of work required and actually performing
them are necessary because failure to do so subjects the
physician to breach of contract liability. Moreover, failure
could result in loss of the bona fide employee exception
subjecting the physician to Stark Law liability because
compensation received by the physician would not satisfy the
fair market value for those services.19

15. Id. at 67. Mohanty v. St. John Heart Clinic, 225 Ill. 2d 52 at 67, 866 N.E.2d 85 (2006)
16. Mohanty at 67.
17. Id. at 77.
18. Id.
19. David L. Haron, Suzanne D. Nolan & Mercedes Varasteh Dordeski, Stark Law Update: Determining
Whether Compensation is Fair Market Value or Takes Into Account the Volume or Value of Referrals, ABA
HEALTH eSOURCE (April 11, Vol. 7 No. 8).Available at http://www.americanbar.org/newsletter/
publications/aba_health_esource_home/aba_health_law_esource_1104_haron.html
citing to U.S. v. Campbell, 2011 WL 43013, No. 08-1951 (D. N.J., Jan. 4, 2011).
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A Defense Counsel’s Guide to

Preserving Evidence
By Christopher P. Holland

Criminal defense attorneys have experienced bond court at
one point or another. They fill out orders in anticipation of the
client’s case being called, and even try to get an idea of the
amount of bond that the prosecutor might be seeking. Most
commonly, they fill out an appearance (or an appointment
order, for those of us who are public defenders) and a speedy
trial demand. Of the other orders or requests that seldom get
made, chief amongst them is preservation of notice to retain
any evidence or materials generated as a result of investigating
and bringing the present charges. This ensures that the defense
has an opportunity to examine this material if they so choose.
The prosecutor generally relies on these tests and examinations
both as leverage in plea negotiations and to prove his or her
case at trial. Conversely, defense counsel may also examine any
evidence that the State possesses in order to mount a zealous
defense for their client. This article will explore what happens
when this order is granted and what to do if it is not followed,
as well as the best time to request it.
Without this order being in place, law enforcement is not
required to maintain the evidence for defense examination
after conducting its own testing. Law enforcement can choose

14

to destroy it if it is not otherwise needed, or even return
the material to its rightful owner if it happens to be stolen
proper t y. T hi s effectively eli mi nates any chance the
defense might have had to obtain outside examination. This is
especially true in cases involving controlled substances
where any material seized as the result of an arrest should be
examined in order to determine if it is prohibited by law. In
DuPage County, we have our own crime lab to test substances,
but other counties rely on the Illinois State police to conduct
any requisite forensic testing. If this order is given, the relevant
crime lab must maintain the substance so that the defense may
examine it as well. After all, the word of a state forensic expert
is not infallible. It is occasionally defense counsel’s job to
scrutinize their methods and challenge their findings in order
to present the best possible defense for our clients.
The United States Supreme Court ruled on the failure to
preserve evidence in 1988 with its decision in Arizona v.
Youngblood, 488 U.S. 51 (1988). The Court set forth that the
defendant must show bad faith if he or she is to prevail in a
due process claim when the police do not preserve potentially
useful evidence. Illinois would go on to parse that language
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in Youngblood when our own supreme court decided People v.
Newberry.1 The defendant had been charged with possession
of a controlled substance. Upon defense counsel requesting
to examine the physical evidence, the State tendered a notice
from the police department advising that the actual substance
had been accidentally destroyed. The court would go on to
disregard the lack of bad faith and dismissed the case. In
reconciling its ruling with Youngblood, the court determined
that the substance was more than merely “potentially useful.”
The substance here was absolutely necessary to proving guilt
or innocence. Without it, the defense had no other comparable
way of contesting the evidence that the substance was a
prohibited drug.
This was the law of the land in Illinois for several years, with
state courts relying on its authority in many other cases. The
Appellate Court, Second District affirmed a dismissal of
firearm charges where the police department inadvertently
destroyed the gun that was at issue. Ruling that the defendant
could not mount a legitimate defense without getting to
examine the gun, the trial court had dismissed the charges as
a due process violation.2
Newberry’s reign as the authority on the destruction of evidence
in Illinois would seemingly come to an end when the United
States Supreme Court issued its decision in Illinois v. Fisher.3 The
Fisher court reasoned that Newberry essentially misunderstood
and misapplied the Supreme Court’s previous ruling in Youngblood. Furthermore, the Supreme Court goes on to say that
“the applicability of the bad-faith requirement in Youngblood
depended not on the centrality of the contested evidence
to the prosecution’s case or the Defendant’s defense, but on
the distinction between “material exculpatory” evidence and
“potentially useful” evidence.”4 This explicitly rejected Newberry’s
argument that the destroyed controlled substance was
absolutely essential to the defense’s case and thus the defendant
could have no hope for an exoneration w ithout it. The
Court disagreed that the Newberry evidence was materially

exculpatory. They instead viewed it as only potentially useful.
As such, there needed to be some showing of bad faith for a due
process violation. Without that, due process would only have
been violated had the evidence been materially exculpatory.
What if the defendant had asked for and the court had granted
an order preserving the evidence before it had been destroyed?
Would that be enough for bad faith? Unfortunately, the
Supreme Court covered this as well, stating, “We have never
held or suggested that the existence of a pending discovery
request eliminates the necessity of showing bad faith on the
part of the police.”5 Even with that order, a defendant would
still need to show something more concrete in terms of bad
faith in order to succeed with a federal due process claim.
While the decision in Fisher all but crippled Newberry, it only
addressed the merits of a violation of due process under the
United States Constitution. The decision was completely silent
as to the due process provision under the Illinois Constitution.
Though the Illinois Supreme Court has declined to rule
(despite having the opportunity) on whether Newberry is still
good law for that purpose,6 several appellate courts around the
state have reasoned that they would adopt the standards set
forth in Fisher.7
Even though a due process argument under the United States
Constitution is made more difficult by requiring a showing
of bad faith, this does not exclude other remedies. Courts
certainly have the discretion to impose sanctions for discovery
violations, and even Newberry reminds us as much that the
court reserves this broad authority,8 which is codified under
Supreme Court Rule 415(g)(i) 9 for violations under Rule 412.10

About the Author

1. People v. Newberry, 166 Ill. 2d 310, 652 N.E.2d 288 (1995).
2. People v. Crowder, 323 Ill. App. 3d 710, 753 N.E.2d 1165 (2d Dist. 2001)
3. Illinois v. Fisher, 540 U.S. 544 (2004).
4. Fisher at 549.
5. Fisher at 549.
6. People v. Sutherland, 223 Ill. 2d 187, 860 N.E.2d 178 (2006)
7. See People v. Stolberg, 2014 Il. App(2d) 130963, 18 N.E.3d 927; People v. Voltaire, 406 Ill.App.3d 179, 941
N.E.2d 270 (2d Dist. 2010); and People v. Kizer, 365 Ill.App. 3d 949, 851 N.E.2d 266 (4th Dist. 2006).
8. Newberry at 317-318.
9. Ill. S. Ct. R. 415.
10. Ill. S. Ct. R. 412.
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“

Most importantly, the
request for preservation
of evidence boils down
to the timeliness and
content of the order

Furthermore, the defense does not even need to show the State
acted in bad faith in order for the court to levy a discovery
sanction.11 While dismissal of an entire case is a drastic remedy
reserved for only the most serious of violations, barring the
relevant testimony is a much more common sanction.
This was exactly the result in People v. Kladis.12 The defendant
was charged with misdemeanor driving under the influence
of alcohol. After the defense made a request on the State to
produce the video of the traffic stop from the squad camera,
the parties learned that the video had been inadvertently
destroyed per the police department’s policy. The defense
moved for sanctions, asking that any testimony regarding
the events that took place on the video be barred, with the
court granting their request. On appeal, the appellate court
determined that the sanction was not an abuse of discretion,
and that it did not matter that the destruction was inadvertent.
This case is important in that the court explicitly introduces
these types of discovery sanctions for misdemeanor cases.
Much of the case law involving the destruction of evidence
pertains to felony charges, which do follow different discovery
rules. Under Kladis however, those who practice in misdemeanor courtrooms are not without remedies.
Most importantly, the request for preservation of evidence
boils down to the timeliness and content of the order. Given
that counsel should want to enter this order as soon as possible,
bond court is certainly the ideal time to make the request.
In addition to being the first court appearance that a defendant makes, it is the closest date to the incident alleged. This
is important because there may be several time limitations
11. People v. Koutsakis, 255 Ill. App. 3d 306, 627 N.E.2d 388 (3d Dist. 1993).
12. People v. Kladis, 403 Ill. App. 3d 99, 934 N.E.2d 58 (1st Dist. 2010).
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that have started running. With regards to theft-type crimes
(robbery, burglary, deceptive practices, etc.), 725 ILCS 5/115-9
allows for photographs of the stolen property to be entered into
evidence in place of the actual item, but it also provides for
the return of the property to its rightful owner under certain
circumstances. This return can be stayed if defense counsel
files a motion to preserve the evidence. Time is of the essence
though; items that were offered for sale in a retail establishment
can be returned fourteen days after the arrest of the defendant.
All other items (such as those obtained from private owners)
can be returned thirty days after the filing of an indictment,
information, or misdemeanor complaint. If counsel does not
ask for the preservation of the items within those time periods,
then the chance to examine them will be lost.
In People v. Mikolajewski,13 the defendant was charged with
stealing certain merchandise from a retail establishment.
Though the defendant did not ask for the items to be preserved,
the State still ran afoul of 725 ILCS 5/115-9 by failing to
provide written authorization to return the items to the store.
At trial, pictures of the items were admitted into evidence
despite not having price tags visible in order to prove the value
of the items. The State achieved this by introducing witness
testimony (to which the defendant vigorously objected). The
defendant was eventually found guilty of felony retail theft. The
admission of the photographs was upheld on appeal because
the court deemed the non-conformance to the statute harmless error. There was ample evidence that otherwise showed
the defendant had committed the retail theft. The court did
however reduce the felony conviction to a misdemeanor due
to the fact that the trial court did not allow the defense to
enter a jury instruction on a lesser-included offense. This case
is instructive inasmuch as it shows a possible remedy for when
the State fails to comply with the proper procedures. Though
the violation was ruled harmless error due to the overwhelming
amount of other evidence, other situations with different
circumstances may yield better results.
When asking for the preservation of evidence, defense counsel
must be very detailed in wording the order. One must make
sure that the order covers every conceivable item that may
later be in question. To that end, the DuPage County Public
Defender’s office has a form order in bond court that

13. People v. Mikolajewski, 272 Ill. App. 3d 311, 649 N.E.2d 499 (1st Dist. 1995).
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encompasses al l possible item s that mig ht need to be
preserved. The order reads as follows:
1. 
That the (with a blank space to indicate which specific
department) Police Department and all other Governmental
agencies involved in the investigation of the above matter, or
otherwise assisting therein, shall safely preserve all physical
ev idence recovered ; al l or ig i nal notes, memoranda,
documents, reports, and tape recordings, generated in
connection with the above cause, shall be preserved as well.
The above shall be maintained in their original condition;
copies of documents, etc. and a list of physical evidence
recovered shall be delivered forthwith to the DuPage County
State’s Attorney’s Office to effectuate discovery rules;
2. The DuPage County State’s Attorney’s Office shall notify all
involved Governmental agencies of this order, within eight
(8) hours thereof.14
The order concludes with a space to not only enter the date of
the order, but the time of day as well. This assures that there

is a definitive record of exactly when the order was entered.
It is important to note the second paragraph of the order as
this is the only way the relevant agencies will be aware of what
they are now required to do. It also serves to put the State on
notice that they should be actively working to preserve any
information they may have. It may also be prudent to specifically include language regarding electronic communications
such as text messages, emails, or even information posted on
social media websites like Facebook and Instagram. While a
clever attorney might be able to make an argument that this
content falls under the existing provisions in the order, it
certainly makes sense to be absolutely sure and specifically refer
to these electronically materials in the preservation request.

Asking for the preservation of evidence as early as possible
(ideally in bond court) is vital to establishing a good defense
for your client and to successfully proving a due process or
discovery violation. Without it, your client may find himself
without particular defenses that he might otherwise have if
only that material had been maintained.

14. “Order for Preservation of Evidence,” DuPage County Public Defender’s Office.
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Demonstrating

“Use” of Marks
To The USPTO
By Jefferson Perkins
The client wants to “trademark” its “brand.” “Brand” is an
important word in marketing, but it has no clear definition in
trademark law. The client’s “brand” could be a “trademark” that
is used to identify the source of goods, a “service mark” that
is used to identify the source of services, both of these things,
or merely a trade name that identifies the company, with no or
insufficient reference to any product or service. In general1 it
is not possible to get a federal registration for a mark unless it
identifies a source of goods or services.
If the client uses “trademark” as a verb, it’s another warning
signal. The client may believe that trademark rights are
secured by registration. This is true in many foreign countries,
but it mostly is not true in the United States, where trademark
rights primarily are acquired by use. Indeed, a domestic
applicant will have to demonstrate such use before receiving a
federal registration at all.2 But not all uses of the client’s mark
are “uses” that will support the mark’s federal registration. This
article explores the sorts of “uses” that will.

Therefore, where the client is selling widgets under the mark,
one way to “use” a trademark is to print, stamp or mold it right
on the widget itself. To supply a specimen of such use to the
United States Patent and Trademark Office (USPTO), one
takes a digital photograph of the widget5 and uploads it to the
USPTO Trademark Electronic Application System (TEAS)
website6, either in conjunction with an electronically filed
Application for Registration, or an electronically filed
Statement of Use. (The USPTO still accepts paper pleadings
and photographs by mail.7)
More commonly, a trademark will appear on a container or
other packaging for the widgets, or on a label or tag somehow
affixed to such packaging or the widgets themselves. A digital
photograph of any of these ought to suffice as an adequate
specimen of use, supposing that requirements for “use in
commerce” are met.

Trademarks
What “use” means in relation to trademarks, and what “use”
means in connection with service marks, are quite different,
and therefore will be discussed separately. The federal trademark registration act of 1946 (also called the Lanham Act) 3
deems that a trademark is being “used” when it is placed in any
manner on
a. the goods themselves,
b. on containers for the goods,
c. on displays associated with the goods, or
d. on tags or labels affixed to any of the foregoing,
where the goods are “sold or transported in commerce.”4

A last way to demonstrate “use” of a trademark is to submit a
specimen of a “display associated with the goods.” The Lanham
Act was passed in 1946 and as originally contemplated, a
“display associated with the goods” meant a physical point
of purchase display such a shelf talker, menu8, banner or
window display.9 In 1968, The Trademark Trial and Appeal
Board (“TTAB”) defined a “display associated with the goods”
as a “conspicuous, eye-catching assemblage of goods which
leads to or induces sales of the merchandise so displayed.”10
The TTAB demanded a close physical association with the
goods such that a prospective purchaser would associate the
mark with the goods.11 As time went on, the TTAB moved
away from requiring that the display be in close physical
association with the goods, as long as the display presented
sufficient information and means for the purchaser to buy them.

1. The US Patent and Trademark Office also grants registrations for certification marks and collective
marks, but these are less common and are outside the scope of this article.
2. J. Thomas McCarthy, McCarthy on Trademarks and Unfair Competition, 4th Ed. (hereinafter: “McCarthy”)
§ 19:1.25.
3. Title 15, U.S.C.
4. 15 U.S.C. § 1127.

5. Trademark Manual of Examining Procedure (hereinafter, TMEP) § 904.03(b) (April 2014).
6. http:/www.uspto.gov/trademarks/teas
7. 37 C.F.R. §§2.190(a), 2.195(a), 2.195(a)(2).
8. In re Marriott Corp., 459 F.2d 525, 527, 173 U.S.P.Q. 799 (C.C.P.A. 1972).
9. TMEP § 904.03(g).
10. In re Castleton China, 156 U.S.P.Q. 691 (T.T.A.B. 1968).
11. In re Mautz Paint & Varnish Co., 157 U.S.P.Q. 637 (T.T.A.B. 1968).
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For example, a trade show booth was considered a display
associated with the goods, where the booth also operated as a
sales counter for taking orders.12
But a large volume of goods are now bought and sold online,
and the web pages at which those sales take place can often
meet the legal requirements of a “display associated with the
goods.”13 Not just any web page discussing or advertising the
goods will do, however. A website page will suffice as a “display
associated with the goods” if it has a means for ordering the
product, and includes the mark in a manner that associates
the mark with the product.14 The provision on a web page or a
catalog page of information useful to a customer in making a
purchase, such as quantity and price, will often be considered
in determining whether the submitted specimen is a “display
associated with the goods.”15 The USPTO will ask whether the
website, as a purported point of purchase display, provides the
potential purchaser with the information normally associated
with products of like kind.16 The mark should be displayed
sufficiently prominently that consumers will recognize it as
a trademark17, and the inclusion of the trademark in the web
page’s url or on the navigation tabs is not going to be enough.18
The website page should have either a picture of the goods
or a textual description of same,19 preferably both. The means
for ordering the product should include either a telephone
number that is expressly described as being used for
ordering the product,20 or other information necessary to
order the goods21 (commonly linked to the page using an “add
to cart” button or the like).22
12. In re Shipley Co., 230 U.S.P.Q. 691 (T.T.A.B. 1986).
13. In re Dell, Inc., 71 U.S.P.Q.2d 1725, 2004 WL 1942043 (T.T.A.B. 2004)
14. In re Sones, 590 F. 3d 1282, 93 U.S.P.Q.2d 1118 (Fed. Cir. 2009).
15. E.g., In re Anpath Group, Inc., 95 U.S.P.Q.2d 1377, 1381, 2010 WL 1946272 (T.T.A.B. 2010).
16. In re Anpath Group, Inc., 95 U.S.P.Q. 2d 1377, 1381, 2010 WL 1946272 (T.T.A.B. 2010).
17. In re Morganroth, 208 U.S.P.Q. 284, 287 - 288 (T.T.A.B. 1980); In re Quantum Foods, Inc.,
2010 WL 1720595, *4 (T.T.A.B. 2010).
18. See, e.g., In re Roberts, 87 U.S.P.Q.2d 1474, 1479 – 80 (T.T.A.B. 2008).
19. In re Sones, 590 F.3d 1282, 1288-1289, 93 U.S.P.Q.2d 1118, 1123-1124 (Fed. Cir. 2009); TMEP 904.03(i).
20. See TMEP § 904.03(i)(C)(2).
21. In re Quantum Foods, Inc., 2010 WL 1720595, *5 (T.T.A.B. 2010); In re Osterberg, 83 U.S.P.Q.2d 1220,
1224 (T.T.A.B. 2007).
22. TMEP § 904.03 (i)(C)(1).
23. In re Quantum Foods, Inc., 2010 WL 1720595, *6 (T.T.A.B. 2010); In re U.S. Tsubaki, Inc., 109 U.S.P.Q.2d
2002 (T.T.A.B. 2014).
24. In re Settec, Inc., 80 U.S.P.Q. 2d 1185, 2006 WL 1706430 (T.T.A.B. 2006).
25. In re Mediashare Corp.,143 U.S.P.Q.2d 1304, 1997 WL 413904 (T.T.A.B. 1997).
26. In re International Paper Co., 153 U.S.P.Q. 424 (T.T.A.B. 1967).
27. Application of Chicago Rawhide Mfg. Co., 455 F.2d 563, 173 U.S.P.Q. 8 (C.C.P.A. 1972).
28. Paramount Pictures Corp. v. White, 31 U.S.P.Q.2d 1768 (T.T.A.B. 1994).
29. Land’s End, Inc. v. Manbeck, 797 Fed. Supp. 511, 514, 24 U.S.P.Q.2d 1314 (E. D. Va. 1992)
30. TMEP § 904.03(h).
31. In re Anpath Group, Inc., 95 U.S.P.Q.2d 1377, 1381, 2010 WL 1946272 (TTAB 2010).
32. In re Drilco Industrial, Inc., 15 U.S.P.Q.2d 1671 (T.T.A.B. 1990); In re Mediashare Corp., 43 U.S.P.Q. 2d
1304, 1997 WL 413904 (T.T.A.B. 1997); Land’s End v. Manbeck, 799 F.Supp. 511, 24 U.S.P.Q.2d 1314,
1316 (E.D. Va. 1992).
33. 15 U.S.C. § 1127.

A website that does not have these minimum criteria is
likely to be rejected as a specimen.23 It will join many other
common uses of marks by businesses that promote brand
awareness, but aren’t trademark “uses” recognized by the
USPTO – such as appearance in or on brochures24, fact sheets25,
advertisements26, flyers, instruction sheets, packing invoices27,
“freebie” promotional items28 and business cards.
Sometimes, a page from a print catalog can amount to a
“display associated with the goods.”29 Criteria similar to those
used to judge web pages apply. There must be some description
or picture of the goods, the mark has to be associated with
(such as being placed near the picture of) those goods, and
there must be some method for the customer to place an
order30 – typically a telephone number, mailing address or
email address for placing orders. A catalog that omits pricing
and merely refers the customer to a sales office31 is usually not
going to be considered a “display associated with the goods.”
Catalogs have to have the above criteria or they likely will be
dismissed by the USPTO as mere advertising.32
Service Marks
According to the Lanham Act, a mark is used in connection
with services when it is used or displayed in the sale or advertising of the services.33 Notice that while use in “advertising”,
without more, is insufficient to demonstrate “use” of a trademark to the USPTO, it is one of the principal ways in which
“use’ is demonstrated for a service mark.

About the Author
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Intrastate uses of trademarks and service marks
will not entitle them to
federal registration

Acceptable specimens may include newspaper and magazine
advertisements, brochures, billboards, handbills, direct-mail
leaflets, and menus (for restaurants).34 In some instances,
company letterhead or a business card may be an acceptable
specimen, if it creates an association between the mark and
the services.35 Some letterhead designs will do this, and some
won’t.36 But a copy of an actual letter on the letterhead will be
acceptable, if the body of the letter at least indicates the field
or service area in which the mark is used.37

A common failing of service mark specimens is that they do
not create a sufficient association of the mark with the services
for which registration is sought.38 For a trademark as used on
a widget, it’s relatively straightforward – put a picture of the
widget on the web page, and perhaps a short title telling the
customer what the widget is, and one has done all that is
necessary to associate the mark with the goods. But some
advertisements for services are so vague that the viewer cannot
reasonably discern the nature of the services for which the
applicant desires a registration.
“Use in Commerce”
While the commerce clause of the US Constitution has been
broadly interpreted in other legal areas so as to cover virtually
any activity, the USPTO and trademark case law have demanded
a stricter test. The Lanham Act defines “commerce” as “all
commerce which may lawfully be regulated by Congress.”39
Nonetheless, it remains the law that purely intrastate uses of
trademarks and service marks will not entitle them to federal
registration. The Applicant must demonstrate some connection
to commerce between at least two states, or commerce
between any of them and a foreign country.

34. TMEP 1301.04.
35. TMEP 1301.04(c).
36. TMEP 1301.04(c).
37. TMEP 1301.04(c); In re Monograms America, Inc., 51 U.S.P.Q.2d 1317, 1319 (T.T.A.B. 1999).
38. In re Adair, 45 U.S.P.Q.2d 1211 (T.T.A.B. 1997)
39. 15 U.S.C. § 1127.

In conjunction with filing either an application for registration
on an actual-use basis, or later filing a Statement of Use in an
intent-to-use application, the Applicant has to furnish to the
USPTO (1) a date of first use of the mark in connection with
the goods and services, and (2) a date of first use of the mark
“in commerce” with such goods and services.40 These dates do
not have to be the same. For a trademark, the date of first use
will be no later than the first time the product was transferred
to a customer, such as a first ship date. The date of first use “in
commerce” can be the first to happen of (a) the purchase of
the product by an out of state or foreign customer, even where
the purchase was made locally, or (b) the shipment of a product
out of state or to a foreign country. But a shipment of goods
from an out-of-state manufacturer to the trademark owner (for
eventual redistribution to the owner’s customers) is not “use in
commerce”.41
Relative to a service mark, for a date of first use to occur, the
service must actually have been rendered to a customer; mere
advertisement of the service isn’t enough.42 A date of first use
“in commerce” may occur if (a) the service is rendered across
state lines or between the US and a foreign country, as might
happen if a customer in another state remotely accesses the
applicant’s server in the course of rendering the service; or (b)
the service is rendered in each of at least two states; or (c) if
the service is rendered locally to a customer whose residence
is in another state.43 This last method can be used by local
businesses, such as physicians and restaurants, if they can
ascertain, as by reviewing billing records or credit card receipts,
that a portion of their clientele has out of state residences. It
even suffices if the service was rendered in a foreign country to
US customers.44

Conclusion
The way businesses use marks in today’s economy continues
to expand. Enacted in 1946, the Federal Trademark Act has
not really kept up with the changes, even though it has been
amended twice and has been liberally interpreted on numerous
occasions. But federal registration of a client’s mark nonetheless confers powerful benefits.

40. 37 C.F.R. § 2.34(a)(ii), (iii).
41. Avakoff v. Southern Pacific Co., 765 F.2d 1097 (Fed. Cir. 1995).
42. The Greyhound Corporation et al. v. Armour Life Insurance Company, 214 U.S.P.Q. 473, 1982 WL 50420
(T.T.A.B. 1982).
43. In re Gastown, Inc., 326 F.2d 780, 880, 140 U.S.P.Q. 216 (C.C.P.A. 1964).
44. International Bancorp, LLC v. Societe de Bains de Mer et du Cercle des Estrangers a Monaco, 329 F.3d 359,
366, 66 U.S.P.Q.2d 1705 (4th Cir. 2003).
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Does Illinois Recognize A Cause Of Action For

Bad Faith
Against An Insurer?
By Christine McTigue

The phrase “bad faith” is inevitably mentioned in a contentious
dispute involving an insurance policy. But does a cause of
action for bad faith exist in Illinois? If so, who is entitled to
recover and what are the damages that can be awarded? A
complete discussion would be beyond the scope of this short
article, but below are some guidelines regarding bad faith
actions in Illinois.
The Analysis Starts With Section 155
Prior to the enactment of section 155 of the Insurance Code,
215 ILCS 5/155, an insured’s only remedy to recover policy
proceeds was to file a breach of contract action against its
insurer.1 Section 155, which provides an additional remedy if
an insurer’s conduct is vexatious and unreasonable, provides:
1. I n any action by or against a company wherein there is in
issue the liability of a company on a policy or policies of
insurance or the amount of the loss payable thereunder, or
for an unreasonable delay in settling a claim, and it appears
to the court that such action or delay is vexatious and
unreasonable, the court may allow as part of the taxable
costs in the action reasonable attorney fees, other costs, plus
an amount not to exceed any one of the following amounts:

1. Cramer v. Insurance Exchange Agency, 174 Ill.2d 513, 519, 675 N.E.2d 897 (1996).
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A. 60% of the amount which the court or jury finds such party
is entitled to recover against the company, exclusive of all
costs;
B. $60,000;
C. The excess of the amount which the court or jury finds
such party is entitled to recover, exclusive of costs, over the
amount, if any, which the company offered to pay in settlement of the claim prior to the action...2
The remedies provided in section 155 are only available to the
insured or its assignee.3 An injured person is not entitled to seek
section 155 relief against a defendant’s insurance company.4
An insured can seek relief under section 155 in a first-party
coverage case, such as uninsured motorist benefits or a property
loss claim.5 The insured can also seek section 155 relief in a
case in which the insurer fails to defend the insured under a
liability policy.6 If no benefits are owed under the policy, however, an insurer cannot be liable under section 155.7
It is well-settled that a bona fide dispute as to coverage is a
defense to a section 155 claim.8 “Bona fide” is defined as real,
actual, genuine and not feigned.9 When an insurer reasonably
relies upon evidence sufficient to form a bona fide defense, the
insurer has not acted unreasonably or vexatiously.10 Furthermore, an insurer is not liable under section 155 if it litigates and
loses the issue of coverage.11 As examples of coverage disputes
that are not bona fide, one court found that a bona fide defense
to coverage did not exist because of “clear” precedent against
the insurer.12 Another court found a bona fide dispute did not
exist because there was no evidence to support the insurer’s
defense that the insured committed fraud.13
The key question in a section 155 dispute is whether the insurer’s
conduct was unreasonable and vexatious. 14 The totality of
2. 215 ILCS 5/155(1).
3. Garcia v. Lovellette, 265 Ill.App.3d 724, 728, 639 N.E.2d 935 (2d Dist. 1994).
4. Yassin v. Certified Grocers of Illinois, Inc., 133 Ill.2d 458, 466, 551 N.E.2d 1319 (1990).
5. E state of Price v. Universal Cas. Co., 322 Ill.App.3d 514, 750 N.E.2d 739 (1st Dist. 2000); Valdovinos
v. Gallant Ins. Co., 314 Ill.App.3d 1018, 733 N.E.2d 886 (2d Dist. 2000).
6. Statewide Ins. Co. v. Houston General Ins. Co., 397 Ill.App.3d 410, 920 N.E.2d 611 (1st Dist. 2009); Those
Certain Underwriters at Lloyd’s v. Professional Underwriters Agency, Inc., 364 Ill.App.3d 975, 848 N.E.2d
597 (2d Dist. 2006).
7. Johnson Press of America, Inc. v. Northern Ins. Co. of New York, 339 Ill.App.3d 864 (1st Dist. 2003).
8. Golden Rule Ins. Co. v. Schwartz, 203 Ill.2d 456, 786 N.E.2d 1010 (2003).
9. American States Ins. Co. v. CFM Const. Co., 398 Ill.App.3d 994, 1003 (2d Dist. 2010).
10. Illinois Founders Ins. Co. v. Williams, 2015 IL App (1st) 122481 ¶31 N.E.3d 311.
11. Mobil Oil Corp. v. Maryland Cas. Co., 288 Ill.App.3d 743, 751-52 (1st Dist. 1997).
12. Janes v. Western States Ins. Co., 335 Ill.App.3d 1109, 783 N.E.2d 37 (5th Dist. 2001).
13. Myrda v. Coronet Ins. Co., 221 Ill.App.3d 482, 582 N.E.2d 274 (2d Dist. 1991).
14. John T. Doyle Trust v. Country Mut. Ins. Co., 2014 IL App (2d) 121238 ¶28, 8 N.E.3d 490.
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the circumstances is considered. Neither the length of time,
the amount of money involved, nor any other single factor is
dispositive.15 The court can consider the insurer’s attitude,
whether the insured was forced to file suit to recover, and
whether the insured was deprived of the use of its property.16
The holdings of the cases involving section 155 are as different
as the facts presented. For example, in a case involving
uninsured motorist benefits, the court found that a section 155
violation existed where the insurer moved to stay the arbitration;
refused to pay the award requiring the plaintiff to file suit; and
failed to appeal or pay the judgment within 30 days, forcing the
plaintiff to file a collection proceeding.17
In another case, the insured died in a car accident that occurred
a few days before paying a delinquent premium on her life
insurance policy. The beneficiary was her minor daughter.
After initially denying the claim due to confusion as to whether
the policy had lapsed, the insurer agreed to pay the claim if
a trust was established for the minor beneficiary. The minor’s
attorney refused payment and filed suit. The appellate court
affirmed the trial court’s judgment in favor of the insurer on the
section 155 claim.18
The damages recoverable as enumerated in section 155 are
reasonable attorney fees, other costs, plus an amount not to
exceed any one of the following amounts: 60% of the amount
which the court or jury finds such party is entitled to recover
against the company, exclusive of all costs; $60,000; or the
excess of the amount which the court or jury finds such party is
entitled to recover, exclusive of costs, over the amount, if any,
which the company offered to pay in settlement of the claim
prior to the action.19
In addition, if the insured was required to file a declaratory
judgment action to seek relief under section 155, the insured
can recover attorney fees incurred in both the underlying
case and the declaratory action.20 This is contrary to the usual
rule that an insured cannot recover attorney fees incurred in
15. Rosalind Franklin Univ. of Medicine v. Lexington Ins. Co., 2014 IL App (1st) 113755 ¶110, 8 N.E.3d 20.
16. Cook ex rel. Cook v. AAA Life Ins. Co., 2014 IL App (1st) 123700 ¶48, 13 N.E.3d 20.
17. Estate of Price v. Universal Cas. Co., 322 Ill.App.3d 514, 750 N.E.2d 739 (1st Dist. 2000).
18. Cook ex rel. Cook v. AAA Life Ins. Co., 2014 IL App (1st) 123700, 13 N.E.3d 20.
19. 215 ILCS 5/155(1).
20. Statewide Ins. Co. v. Houston General Ins. Co., 397 Ill.App.3d 410, 920 N.E.2d 611 (1st Dist. 2009).
21. Westchester Fire Ins. Co. v. G. Heileman Brewing Co., 321 Ill.App.3d 622, 637, 747 N.E.2d 955 (1st Dist. 2001).
22. Allstate Ins. Co. v. Amato, 372 Ill.App.3d 139, 865 N.E.2d 516 (1st Dist. 2007).
23. S wedishAmerican Hosp. Ass’n of Rockford v. Illinois State Medical, 395 Ill.App.3d 80, 102, 916 N.E.2d
80 (2d Dist. 2009).
24. Haddick ex rel. Griffith v. Valor Ins., 198 Ill.2d 409, 414-15, 763 N.E.2d 299 (2001).
25. Haddick, 198 Ill.2d at 414.
26. Haddick, 198 Ill.2d at 415.
27. S wedishAmerican Hosp. Ass’n of Rockford v. Illinois State Medical, 395 Ill.App.3d 80 (2d Dist. 2009 (2d Dist. 2009).
28. John Crane, Inc. v. Admiral Ins. Co., 2013 IL App (1st) 1093240-B ¶35, 991 N.E.2d 474 (emphasis added).
29. Haddick v. Valor Ins., 198 Ill.2d at 414 (emphasis added).
30. 198 Ill.2d 409, 414-15, 763 N.E.2d 299 (2001).

prosecuting or defending a declaratory judgment action.21
There are two important lessons to learn about section 155.
The first is that a bona fide dispute as to coverage is a defense.
Courts have consistently followed this rule. A defense to
coverage is bona fide even if the insurer is ultimately not
successful. The second lesson is that an insurer’s conduct must
be vexatious and unreasonable to support a claim for relief.
Mere delay in payment of a claim is not enough to warrant
section 155 penalties.
An Insurer’s Bad Faith Failure To Settle
Within Policy Limits
The insurer’s duty to defend arises from that obligation
as stated in an insurance policy. 22 Pursuant to this duty
to defend, the defense of the case and settlement
negotiations are in the insurer’s hands.23 An insurer’s “duty
to settle” arises because of the insurer’s exclusive control
over settlement negotiations and defense of litigation.24
An insurance company, therefore, has a duty to act in good
faith in responding to settlement offers.25 This duty exists
because the insured has no contractual remedy under the
policy if the insurer declines to settle and an excess judgment
is entered against the insured.26
The duty to settle arises where there is a reasonable probability
of recovery in excess of the policy limits and a reasonable
likelihood of a finding of liability against the insured.27 On the
other hand, if the settlement demand exceeds the policy limits,
no claim for bad faith exists.28 If the insurer breaches the duty to
settle, it may be liable for the entire judgment entered against the
insured, including any amount in excess of the policy limits.29

The Illinois Supreme Court outlined the cause of action
for bad faith failure to settle in Haddick v. Valor Insurance.30

About the Author
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The plaintiff must allege facts sufficient to establish the
existence of a duty to settle in good faith. This duty arises
once a third-party claimant has made a settlement
demand within policy limits and at the time of the
demand, there is a reasonable probability of recovery
in excess of policy limits and a reasonable probability of a
finding of liability against the insured. Whether this duty
was breached is a question of fact.31 As to the “reasonable
probability” standard, the insured must plead facts that demonstrate liability was probable, as opposed to merely possible.32

The court first discussed the remedy provided by section 155.
Prior to its enactment, an insured’s only recourse to receive
policy proceeds was to file a breach of contract action, in which
punitive damages and attorney fees are not available. Section
155 created a limited exception to this rule. The legislature
recognized that a contractual remedy may not be sufficient and
enacted section 155 to provide an extracontractual remedy for
insurer misconduct that is vexatious and unreasonable. Section
155 provides the remedy to policyholders for insurer misconduct that does not rise to the level of a well-established tort.37

One court has gone so far as to enumerate seven factors to
be considered in a bad faith failure to settle claim: advice of
the insurer’s adjusters, refusal to negotiate, advice of defense
counsel, communication with the insured, inadequate
investigation and defense, substantial prospect of an adverse
verdict, and a potential damage award in excess of policy
limits. 33 This court also held that punitive damages are
recoverable in a failure to settle case.34

“

The Cramer Decision And Common Law Bad Faith—
Does It Exist?
Notwithstanding the above remedies, the question remains
whether Illinois recognizes a common law cause of action
for bad faith by an insured against an insurer. In Cramer v.
Insurance Exchange Agency,35 the Illinois Supreme Court
declined to recognize such a tort.
Steven Cramer purchased a homeowner’s policy from Economy
Fire and Casualty. He filed a theft claim. Economy claimed that
it canceled the policy before the loss occurred. Cramer filed suit
alleging that he never received notice of the cancellation and that
Economy used the cancellation to defraud him of his coverage.

A bona fide dispute as to
coverage is a defense to
a section 155 claim

The court went on to state that to allow a bad faith action
would transform many breach of contract actions into tort
actions and would encourage plaintiffs to sue in tort to avoid
suit limitation clauses and the cap on section 155’s remedies.
The court concluded that an insurer’s conduct may give
rise to both a breach of contract and separate tort action.
However, mere allegations of bad faith or unreasonable and
vexatious conduct without more do not constitute such a tort.
In cases where a plaintiff alleges and proves the elements of a
separate tort, such as common law fraud, such an action may
be brought.38

The circuit court certified the question for review whether section
155 preempts a common law fraud action for denying a claim.
The supreme court held that section 155 does not preempt a
separate and independent tort action involving insurer
misconduct but the tort of bad faith is not a separate and
independent tort that is recognized in Illinois.36

An issue that has arisen after Cramer is whether section 155
preempts a claim under the Illinois Consumer Fraud and
Deceptive Business Practices Act. The courts are split, not as a
question of law but based upon the facts of the particular case.
One court has held that section 155 did not preempt a consumer
fraud act claim because the plaintiff pled a claim separate and

31. Haddick, 198 Ill.2d at 419.
32. Powell v. American Service Ins. Co., 2014 IL App (1st) 123643 ¶36, 7 N.E.3d 11.
33. O’Neill v. Gallant Ins. Co., 329 Ill.App.3d 1166, 1172-75, 769 N.E.2d 100 (5th Dist. 2002).
34. O’Neill v. Gallant Ins. Co., 329 Ill.App.3d 1166, 769 N.E.2d 100 (5th Dist. 2002).
35. 174 Ill.2d 513, 675 N.E.2d 897 (1996).
36. Cramer, 174 Ill.2d at 518.

37. Cramer, 174 Ill.2d at 526.
38. Cramer, 174 Ill.2d at 527.
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apart from a breach of contract claim against the insurer.39 On
the other hand, another court held that the consumer fraud
claim was preempted because the plaintiff had a contractual
remedy.40 Yet another court held that the consumer fraud act
claim was preempted because the insurer’s conduct was not
deceptive or unfair.41

insurer prior to a judgment being entered against the insured.42
Second, the duty of good faith extends to the insured, not to
an injured third party.43

If the insured cannot maintain a bad faith claim against its
insurer, can an injured claimant maintain an action for bad
faith against the tortfeasor’s insurer? The answer is no, for
two reasons. First, the public policy of this State precludes the
injured party from maintaining a direct action against an

Conclusion
Illinois does not recognize a common law cause of action for
bad faith against insurance companies. Illinois does, however,
recognize “bad faith” remedies in a variety of situations, but
these remedies are limited to an insured’s recovery against
its insurer, either under section 155, for failure to settle, or
another well-established tort remedy.

39. Burress-Taylor v. American Sec. Ins. Co., 2012 IL App (1st) 110554, 980 N.E.2d 679.
40. Young v. Allstate Ins. Co., 351 Ill.App.3d 151, 812 N.E.2d 741 (1st Dist. 2004).
41. Cook ex rel. Cook v. AAA Life Ins. Co., 2014 IL App (1st) 123700, 13 N.E.3d 20.

42. R ichardson v. Economy Fire and Cas. Co., 109 Ill.2d 41, 485 N.E.2d 327 (1985); Marchlik v.
Coronet Ins. Co., 40 Ill.2d 327, 239 N.E.2d 799 (1968).
43. Scroggins v. Allstate Ins. Co., 74 Ill.App.3d 1027, 1036, 393 N.E.2d 718 (1st Dist. 1979).
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Illinois Law Update
Editor David N. Schaffer

Family Law
The Appellate Court examines civil union/
same sex marriage.
In re Civil Union of Hamlin, 2015 IL App (2d) 140231,
2015 WL 4397699 (July 17, 2015)
By David N. Schaffer
The parties became engaged and in July 2002 they traveled
to Vermont where they legally entered into a civil union. A
petition to dissolve the union was filed. After a contested
bench trial, the court split the civil-union property 73/27 and
dissolved the civil union.
After both parties’ motions to reconsider were denied, one
party appealed, and the other cross-appealed. The respondent
argued that the trial court erred in classifying certain assets as
civil-union property. She contended that because Illinois first
recognized civil unions on June 1, 2011, the effective date of
the Illinois Religious Freedom Protection and Civil Union Act
(Act), and because the Act should be given only prospective
effect, any previously acquired assets must be classified as
non-civil union property.
The petitioner argued that the trial court’s asset distribution
was an abuse of discretion because the main asset of the civil
union, an e-cigarette vending company called Cignot founded
by respondent, was awarded wholly to respondent. Petitioner
also argued that the trial court’s determination that respondent
contributed significantly more to the acquisition of civil-union
property, as well as its valuation of the primary asset, were
against the manifest weight of the evidence.
Regarding on what date the civil union estate should
commence, the court reasoned that section 60 of the Act
operates to recognize as of the Act’s effective date any civil
union that was, at any time, legally entered into in a foreign
jurisdiction. Section 60 also recognizes a civil-union status
that was legally entered into in another jurisdiction as of the
date on which that relationship was created, even if it predates
the Act’s effective date. As such, the trial court’s finding that
civil-union property began accumulating as of the date of the
parties’ Vermont civil union was affirmed.
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As for the 73/27 split of the property, the respondent devoted
all of her efforts to growing Cignot, ultimately valued at seven
figures, while the petitioner continued to work full-time to
support the household. The appellate court began its analysis
by noting that the Act expressly incorporates the Dissolution of
Marriage Act’s provisions into the dissolution of a civil union.
Thus, in accordance with the Dissolution of Marriage Act, the
cour t is required to div ide the civ il-union estate in just
proportions, considering all relevant factors.
The court went on to state that, “in finding that petitioner did
not contribute to Cignot because she maintained her full-time
employment, the trial court overlooked a purpose of petitioner’s
full-time employ ment, which was to prov ide a safe
environment to allow respondent to take the entrepreneurial
risk of creating and running Cignot.” The appellate court
then went on to hold that the trial court’s determination that
respondent contributed significantly more to the acquisition
of civil-union property was against the manifest weight of the
evidence. The case was remanded for the trial court to reallocate the civil union property equitably.
The Appellate Court addresses pensions in dissolution
proceedings.
In re Marriage of Frank, 2015 IL App (3d) 140292, 2015
WL 4550062 (3d Dist. 2015)
By David N. Schaffer
Federal benefits, including railroad pensions and Social Security
payments, may not be divided directly or used as an offset in a
marital property distribution. In re Marriage of Crook, 211 Ill.
2d 437 (2004); Hisquierdo v. Hisquierdo, 439 U.S. 572 (1979).
Pursuant to Crook, principles of federal preemption prevent state
courts from considering federal pension benefits in dissolution
proceedings. A state court order distributing a portion of the
benefit to a former spouse would be contrary to congressional
intent and would disrupt the national scheme and the national
uniformity inherent in federal pension programs.
The appellate court in Frank held that the trial court was
without authority to divide the husband’s federal pension.
Accordingly, the trial court was compelled to align the parties’
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marital settlement agreement with the federal requirements,
including that benefits under the Railroad Retirement Act cannot
be divided or used as an offset in a marital property distribution.
The judgment of dissolution, while a unilateral modification of
the parties’ marital settlement agreement, was consistent with
the requirements of the railroad pension. The specific changes
the trial court made in modifying the parties’ agreement were
that the wife would not be eligible for the divorced spouse’s
annuity until she reached full retirement age of 66, and that she
must be unmarried to remain eligible. Pursuant to the Railroad
Retirement Act, these requirements must be met before the
wife can receive the divorced spouse annuity provided for in the
parties’ marital dissolution proceedings.
In re Marriage of Benson, 2015 IL App (4th) 140682, 33
N.E.3d 268 (May 26, 2015)
By David N. Schaffer
It is well settled that disability pensions are considered marital
property. While the trial court’s judgment of dissolution of
marriage did not use the term “disability,” it indisputably
established Nancy’s interest in David’s “retirement plan”
through the Decatur fire department and ICMA retirement
account. The question raised was whether it was reasonable for
the trial court to consider David’s disability benefits as part of
his retirement plan. The appellate court held that it was.
David was eligible to retire and receive retirement benefits at
the time he began receiving disability benefits. While David
testified, “they placed me on disability benefits,” it was apparent
from his testimony David opted for disability payments instead
of retirement benefits. Pursuant to 40 ILCS 5/4-113(b), a firefighter who is receiving a disability pension under this Article
who has sufficient creditable service to qualify for a retirement
pension and is age 50 or more may elect to permanently retire
from the fire service at any time by submitting written
application to the board. It was also evident from David’s
testimony he did not intend to cease drawing disability benefits
in favor of receiving his retirement benefits. While David’s payments are considered disability benefits, they are essentially
retirement benefits. David’s disability benefits did not serve as
income replacement, but as a substitute for his retirement pension.

Civil Procedure
Erroneous denial of a motion for substitution of judge
as of right renders subsequent orders void.

In re Marriage of Crecos, 2015 IL App (1st) 132756, 2015
WL 4550246 (July 28, 2015)
By David N. Schaffer
While Gregory Crecos’ appeal was pending, Gregory and
Diana filed post-decree petitions in the circuit court. The case
was assigned to Judge Vega on July 15, 2010. That same day,
Gregory filed a pro se “Emergency Verified Petition for Preliminary Injunction to Enforce Joint Parenting Agreement and to
Preserve Status Quo.” The next day, July 16, 2010, a hearing
was held on Gregory’s motion. At the hearing, Judge Vega
entered an order which stated that Gregory’s petition was
“not an emergency” and which gave Diana 14 days to respond
or otherwise plead to Gregory’s petition. The order also set
Gregory’s petition for hearing on August 11, 2010.
Before the August 11th hearing, but after Judge Vega entered
the July 16, 2010, order, Diana filed a motion for substitution
of judge as of right pursuant to section 2-1001 of the Illinois
Code of Civil Procedure. Judge Vega entered an order on Diana’s motion on July 27, 2010, which stated that the “motion for
substitution as of right is denied.” The order did not delineate
the court’s reasons for the denial of Diana’s motion.
The appellate court stated that an order which sets a briefing
schedule or a hearing date is not a substantial ruling because
it is not directly related to the merits of the case. Therefore,
because Judge Vega set a briefing schedule but never held a trial
or hearing and never expressed his opinion on the relief prayed
for in Gregory’s motion, Judge Vega made no substantial ruling
on the merits of the motion. The court went on to state that
the Illinois Supreme Court has held that “[w]here a petition for
change of venue is timely filed and in proper form, it must be
granted and any order entered after its presentation is a nullity.”
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Therefore, all orders entered by Judge Vega subsequent to the
July 27, 2010, order denying Diana’s motion for substitution
of judge as of right were void. Accordingly, the circuit court’s
orders entered for Gregory and against Diana, subsequent to
July 27, 2010, were reversed.
Plaintiff’s suit alleged fraud and negligent
misrepresentation for failure to obtain placement
in a residency program.
Abazari v. Rosalind Franklin University of Medicine,
2015 IL App (2d) 140952, 2015 WL 3942678 (June 29,
2015)
By James Ryan and Natalie Skizas
Most states, including Illinois, require that a person applying
to become a licensed doctor of podiatric medicine obtain a
position in a post-graduate residency program. After graduation,
the plaintiff was not able to obtain a placement in any of the
residency programs that he applied to. He then filed a fourcount complaint against his medical school alleging fraud,
fraudulent concealment, intentional misrepresentation, and
negligent misrepresentation. The trial court dismissed the suit
for failure to state a claim, and the plaintiff appealed.
On appeal the court reviewed each of the plaintiff’s four
counts. In count I, the plaintiff claimed fraud on the basis of
two statements allegedly made by the school; that the school
“places its graduates” in residency programs, and that the
plaintiff “honorably fulfilled all requirements for the degree.”
The appellate court found that the plaintiff could not plead a
cause of action for fraud because the statements made by the
school were not actually false and because the school did not
guarantee placements for its students. Therefore, the count
was dismissed.
In count II, the plaintiff claimed that the school fraudulently
concealed facts to persuade the plaintiff to enroll in the
school’s podiatric medicine program. The appellate court
determined that the school owed the plaintiff a duty to
disclose material facts about the availability of residency
placements in their recruitment materials, and granted the
plaintiff a chance to replead count II if the plaintiff could
allege that those facts were material to his decision to enroll
at the school.
In count III, the plaintiff alleged an additional fraud count
based on statements in the school’s mission statement “to
educate those who will serve- the students,” and on a verbal
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statement that if the students passed the board exam they
would “most likely match” with a residency program. The
appellate cour t found that the alleged statements were
opinions that could not support a claim of fraud.
In count IV, the plaintiff tried to state a cause of action for
negligent misrepresentation based on statements suggesting
that students would be able to choose a residency program
and that there was an “unprecedented opportunity for new
doctors of podiatric medicine.” The appellate court described
the alleged statements as puffing that could not form a basis
for negligent misrepresentation. As a result, the appellate
court dismissed count IV for failure to state a negligent misrepresentation claim.
Abuse of discretion to award guardianship where
information is missing from the petition.
In re Estate of B.R.S., 2015 IL App (3d) 150038, 2015
WL 3644528 (June 12, 2015)
By James Ryan and Natalie Skizas
This case dealt with a biological mother who relinquished her
parental rights upon the birth of her child. By doing this, she
allowed the child to be adopted by the child’s paternal grandmother. Upon the grandmother’s death, the biological mother
filed a petition for guardianship in which she failed to include
the minor’s nearest kin, and failed to give notice to those family
members. When no one was there to object her petition and
she was granted plenary guardianship of her child. The father’s
family later learned of the proceedings and moved to vacate
the order appointing the biological mother as guardian. The
trial court denied the family’s motion to vacate and the family
appealed.

The appellate court found that much of the information
required for a meaningful best interest determination was
intentionally omitted in the biological mother’s petition for
guardianship. A petition for guardianship is required to state
the correct address of the minor, the names and addresses of the
minor’s nearest relatives, the name and address of the person
having custody of the minors, and the approximate value of
the minor’s personal estate; all of which were omitted from the
biological mother’s petition. Because the biological mother
knew all of these facts but chose to omit them from her petition,
the appellate court found that the trial court’s decision to award
guardianship without the information explicitly required by the
statute was an abuse of discretion.
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News & Events

InBrief
By Terrence Benshoof
InBrief was accused of playing golf
during the DCBA Golf Outing in July,
but could not be convicted, for lack of
sufficient evidence. InBrief thinks it may
have been Flat Jay on the 10th hole who
ratted him out.

In the Courts
As summer drew to an end, there was
plenty of fall harvest in court news.
First, the Supreme Court and ARDC
announced rule changes affecting IOLTA
accounts and pro hac (we still love our
Latin phrases) admissions. On the IOLTA
issue, the court now requires under Rule
1.15(i) that funds which are in the IOLTA
account, but can’t be identified after
periodic examination as to the rightful
owner, are to be turned in to the ARDC
after a year.
Then the court changed the rules on
admission of attorneys from other
jurisdictions for that one-time matter.
No longer will there be a requirement for
a motion to be admitted. Instead, with
appropriate fee payment, and following
the requirements of Supreme Court Rule
707, the out-of-state counsel may jump
right in to the litigation.
Court security also entered the spotlight when Chief Judge Kathryn Creswell reported before the County Board
about the need for improved security in
the traffic field courts. She noted that
there have been concerns of threats to
judges by defendants, and indicated that
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the Downers Grove field court needs to
be moved out of the American Legion
Post, because that building is not providing adequate security. Her report was
covered in the Daily Herald, Kane
County Chronicle, A merican Bar
A ssociation and Illinois State Bar
Association On-Line News.
Judge Creswell’s report might have been
able to be picked up on-line in the courthouse as well. As of early August, the
18th Judicial Circuit is now wired for
access, as over 50 wi-fi access points have
been placed in all courtrooms and many
common areas, providing free wi-fi
ser v ice for the at tor neys work ing
throughout the building. (InBrief
still relies on his trusty goose quill.)

People, Places….
Azam Nizamuddin has an impressive
list of titles: Chief Compliance Officer
with Allied Assets Advisors-Iman Fund
and general Counsel of American Trust
Corporation, in Oak Brook.
Sullivan Taylor and Gumina has gone
south! After many years in Wheaton, the
firm has moved to new digs on Diehl
Road in Naperville.

Clarissa Myers has opened a solo
practice, with offices in Oak Brook.

Momkus McCluskey announced that
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Michelle Dahlquist has been admitted
to partnership in that firm, where she
continues her concentration in family law.
Mike Davis, still anchored in the
Denver, Colorado area, has been named
a senior partner with BKN Murray, in
that firm’s bankruptcy practice.
The Illinois Bar Foundation has elected
Shawn Kasserman as its President,
and welcomes Chantelle Porter as a
member of its Board.
Audrey Skiera formerly of Huck Bouma
has taken a new position at Credit Suisse
in Chicago.

Congratulations to the Legal Assistance
Foundation celebrating its 40th year this
month.

Take Me Out To The Board
Meeting
Mixing business with pleasure, the
DCBA Board of Directors held its July
meeting at Fifth Third Bank Ballpark in
Kane County and immediately thereafter took in a game in Skybox A. Expenses
were covered courtesy of President-Elect
Ted Donner, Second Vice President
Gerry Cassioppi and Third Vice
President Matt Pfeiffer. The Kane
County Cougars recently became
affiliated with the Arizona Diamondbacks and hosted the Quad City River
Bandits, chalking up a 9 to 5 win.

News & Events

Judicial Profile

Jeffrey S. MacKay

By David N. Schaffer
Everything about Judge Jeffrey S.
MacKay, who was appointed by the
Illinois Supreme Court as an Associate
Judge to fill the vacancy created by the
elevation of Judge Robert G. Kleeman to
Circuit Judge, is homegrown.

graduating college.
Most annoying thing an attorney can do
in your courtroom: Not be prepared.

The Fine Print
Judge MacKay grew up in Lombard
where he attended Glenbard East
High School. Judge MacKay earned his
undergraduate degree in Champaign
(that’s the “University of Illinois” for our
out-of-state readers), where he majored
in Economics, and received his J.D. from
IIT Kent School of Law, in Chicago. An
assistant DuPage County State’s Attorney for eight years, he was then in private
practice for twelve years before ascending
to the bench. Judge MacKay met his wife,
another prosecutor at the time, while at
the State’s Attorney’s office.

Dream assignment: Criminal

Cubs or Sox: Cubs

Role model for being a Judge: My former
boss in the S.A.’s office, Dan Guerin.

Favorite Cubby: Ryne Sandberg
Perry Mason, Ally McBeal, L.A. Law, or

Because: When we worked together in

Boston Legal: L.A. Law

the sex crimes unit trying cases, he was
always prepared. Later, when I appeared
before him, he was always courteous
to defendants and lawyers alike. A true
gentleman who knows the ins and outs
of the law.

Favorite Character: Arnie Becker

Some Q & A on the Serious Stuff
Why a lawyer: Judge MacKay’s father was
a DuPage County Sheriff, and a Carol
Stream police officer. His dad encouraged
him to go into law, and not law
enforcement. He still sees his dad
once a week for lunch, as he has since

lawyer can face. You need to listen to
both sides of the argument and render a
fair decision.

What you expect from lawyers in your
courtroom: Courtesy
Favorite area of law: Criminal

The Fun Stuff
(in order of importance):

Favorite subject in grade school: Social
studies
When off the bench: Cooking (serious
cooking), reading, coaching little league.

First assignment: Traffic court.

If you could meet a famous person, be they
alive now or not: Benjamin Franklin

Most unbelievable excuse a traffic offender
has given: Rushing home to change
baby’s diaper.

Because: He did everything. He invented,
created a nation, lived in France for years
trying to get help for The Colonies, too.

One of the greatest issues facing the DuPage
County Court System: Dealing with pro se
defendants. A lot of litigants don’t want
to spend money on lawyers. It can be
frustrating, but the system needs to be
patient with these litigants.

People wouldn’t know: My first year
property professor was tough on me and
questioned if I really wanted to become
a lawyer. That summer I spent working
at a Denny’s in Maui. I came back in
the fall and attacked law school with a
vengeance.

It’s going: Great. Sitting on the bench is
one of the greatest legal challenges any
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Dedication of the
William J. Bauer Exhibit
By Jane E. Nagle

Let us resolve to be kind and civil;
to resist the temptation to be
impatient

with

those

who

disagree with us, be they fellow
judges, lawyers or litigants. We are
joined together in this marvelous
profession for the same purpose:
the search for justice. And in
this mutual search even with its
adversarial overtones, we can still
be patient and kind and decent;
the possibility that we may be
wrong should be in our hearts, our
minds, our mouths and our pens.
– William J. Bauer

A dedication of the new exhibit at the
DuPage County William J. Bauer Judicial
Office Facility Annex titled “William J.
Bauer, A Balanced Life,” was held on June
23, 2015. The speakers included Judge
William Bauer, DuPage County Board
Chairman Daniel Cronin, former
DuPage County Board chairman Robert
Schillerstrom, and the Honorable
Edward Duncan, Jr.
Bauer was born in Chicago on September
15, 1926. He was raised in Elmhurst

from the age of 14 on. In high school,
Bauer played football, which was how he
met his life-long friend and future law
partner, John Erlenborn. Even though
there were no lawyers in his family, he
knew early on that he wanted to be a
lawyer. He once remarked that “Ever
since grammar school I have been fascinated by the law. . . There was and is
nothing else I’d rather do. Plus, the work
is all indoors and there is no heavy lifting.” This kind of conviction mixed with
humor is a major part of Bauer’s personality, and one of the first things his
friends mention about him is his sense
of humor.
In 1944, Bauer enrolled at Elmhurst
College. Soon after, he left to serve with
the U.S. Army 7th Infantry division from
1945 to 1947. Upon his return, Bauer
graduated from Elmhurst College and
went on to earn his law degree at DePaul
University College of Law in 1952.
Bauer served as a DuPage County
Assistant State’s Attorney from 1956
to 1959, as DuPage County State’s
Attorney until 1964, and then as
Circuit Court Judge for the 18th Judicial
Circuit until 1970. In 1970, President
Nixon appointed Bauer as U.S. Attorney
for the Northern District of Illinois. In
1974, President Ford appointed Bauer to
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the U.S. Court of Appeals for the Seventh Circuit. From 1986 to 1993, Bauer
served as Chief Judge, and he continues
to sit on the Seventh Circuit to this day,
hearing a full caseload. Bauer served as
President of the DuPage County Bar
Association from 1963 to 1964, and
has taught at Elmhurst College and at
DePaul Law School.

Even though his work was demanding,
Bauer always put family first. He is widely
respected by prosecutors, defense
attorneys, and his fellow judges and
is known for exercising restraint as a
prosecutor and judge. His wide-ranging
life experiences give him deep insight
into human behavior and the ability to
relate to others. He is described as witty and gregarious, but professional and
serious in the courtroom, with an uncanny
ability to engage any audience.

The exhibit, which was made possible
by many donations, is located in the 503
building known as the DuPage County
William J. Bauer Judicial Office Facility
Annex. The committee members for the
exhibit are Hon. Edward Duncan, Joel
Herter, Hon. S. Louis Rathje, Robert
Schillerstrom and Mark Wright.
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Banking and Finance Litigation Employment Law | Business Services
Mergers & Acquisitions | Real Estate | Trusts and Estates | Elder Law

Resources. Experience. Depth.
Brian LaFratta | Ed Sedlacek | Larry Stein | Tom Christensen | Kathy Ryding | Pat Hurley

W

e have the expertise and ability to handle large,

complex cases, including business litigation, construction
disputes, contested estates and trusts, guardianships,
employment matters, domestic relations and general
civil litigation. Based in Wheaton, our practice is
regional in scope and includes state and federal courts,
administrative agencies and other tribunals.

1755 S Naperville Rd, Wheaton, IL 60189 (630) 221-1755

News & Events

The real Jay Laraia tees off with the cannon “driver”

Golf Outing Raises Money for DuPage County
Bar Foundation and Legal Aid
By Steven Mroczkowski
110 golfers hit the links on July 16, 2015,
at Naperville Country Club to support
the DuPage County Bar Foundation and
Legal Aid. Everyone was a winner at this
year’s outing: the weather was perfect for
golf and the golf course was in beautifully
manicured condition.
Several items were graciously donated for
a raffle. The raffle raised over $1,500.00
for the DCBF. Golfers were also given
the opportunity on a hole to “beat the
President,” an activity that raised $230.00
for the Legal Aid Foundation. On the
sixteenth hole, golfers “drove” from the
tee with an air powered cannon that
launched their ball at the green. Trust

Company of Illinois donated $500.00
raised from what quickly became known
as the “Cannon Hole,” which was split
between the DCBF and the Legal Aid
Foundation.
The competition for best foursome was
tight, but Jason Cook, Darius Sethna
and James Sethna came out on top.
In second place were Kevin Nelson,
Brandon Raymond, John Westra,
and Matt Herbeck. Third place went
to Oran Cart, Matthew Pfeiffer,
Gerald Cassiopi, and Kent Gaertner.
The long drive winners were Steven
Mroczkowski and Kim Davis. Matt
Herbeck and Kim Davis took closest
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to the pin honors on the par 3 contest
hole and Jim Hannon “drove” closest to
the pin with his tee shot on the Cannon
Hole.
Golfers enjoyed post-round cocktails
and dinner in the Naperville Country
Club clubhouse. A big thank you is due
to all who donated, sponsored, or contributed their time and efforts to make
this year’s outing a success, as listed in
the September issue. Naperville Country
Club’s staff were gracious and diligent
hosts and we thank them for their efforts
as well. Only 10 months until next year’s
outing. Keep practicing and hope to see
you there!
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ASAP IS WORKING!
By Robert Lyons and Monique O’Toole
The DuPage County Agreed Support
and Parenting Time Program (ASAP)
is up and running and looking for more
business. In the first year of the program,
over 95% of participating parents have
reached an agreement on child support
and parenting time.
What is ASAP?
ASAP operates in the DuPage County
Family Center at 422 N. County Farm
Road in Wheaton and provides parties an
opportunity to enter into paternity, child
support and parenting time agreements
without having to appear in court. ASAP
is a partnership between the DuPage
County Family Center, the Illinois
Department of Healthcare and Family
Services (HFS) and the DuPage County
State’s Attorney’s Office (SAO).

• Parties who want to modify their child
support and are in agreement with
the modification (this applies to post
decree divorce cases also)
Who cannot participate in ASAP?
•P
 arties who are unwilling or unable to
agree on child support and/or
parenting time issues

•
Parties who have a history of family
violence
•P
 arties who have a divorce case
pending pre-decree
• Private attorneys who represent either
party
• Parties who reside together

ASAP meets on the fourth Tuesday
of each month between 1:00 pm and
4:00 pm at the Family Center. Each
participating agency is present to
facilitate the program: HFS enrolls
participants in the program, the SAO
assists participants in the establishment of parentage and/or child support
(including the modification of an existing
order of support) and the Family Center
mediates with participants to establish a
parenting time schedule.
Who can participate in ASAP?
• Parties who have a reasonable expectation of reaching an agreement on child
support and parenting time issues
• Parties who have the ability to communicate with each other in a civil manner
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Anyone interested in the program should
contact the DuPage County State’s
Attorney’s Office Child Support Division
to schedule an appointment (630-4078005). At that time, the parties will be
advised of the program requirements and
a determination w ill be made as to
whether they meet these requirements.
If the parties are scheduled for an
appointment, they will need to bring
a valid, state issued photo ID; a birth
certificate or Voluntary Acknowledgement of Paternity (VAP) for each child;
and proof of income from the party
agreeing to pay child support.

The key word is AGREEMENT!
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Welcome
Welcome to our new DCBA Members.
Attorneys: Andre P. Gaston; Tony S. Fioretti,
Hervas, Condon & Bersani, P.C.; Julie A
Neubauer, Aronberg Goldgehn Davis &
Garmisa; Aaron W. Rapier, Rapier Law Firm;
Robert J. Verrando; Daphne Calvin; Joseph
E. Keavy; Hannah J. Brooks; Andrew Shilling
Johnson, Sullivan Hincks & Conway; Libby F.
Vassmer, Blitt & Gaines; Robert Ayres,
Mulherin Rehfeldt & Varchetto P.C.
Legal Community Members: Juanita T.
Harrell, DuPage County Law Library
Affiliate: Timothy Vieth, AXA Advisors LLC
Students: Julie Rigoni; Nancy Gecas; Robert
James Polodna; Alex Tharp; Patricia Dahlke;
Maria Proa

About the Authors
Robert Lyons is the Deputy
Chief DuPage County State’s
Attorney responsible for
supervising the child support
program. He received his J.D.
from The John Marshall Law
School.
Monique O’Toole is an
Assistant State’s Attorney with
the Child Support Enforcement
Unit. She received her J.D. from
The John Marshall Law School.
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Hiring is Hard
By Leslie Monahan
Does posting a job opening cause you
to sweat profusely? You know you need
to replace someone or create a new
position, but the thought of finding the
right place to post the position, weeding
through the umpteen resumes that
will subsequently arrive in your inbox,
spending days interviewing and second
interviewing, and the questioning and
concern that goes into hiring an employee
can be completely over whelming. I
totally understand where you are coming
from. We’ve had our share of turnover
at DCBA and I did another round of
inter viewing this summer as we
prepared to replace Lauren Kolzow
when she left to stay home with her new
baby. DCBA is working on a couple of
potential programs that will make your
hiring job easier.
Luckily for me, Lauren gave us plenty of
notice that she would not be returning
after the baby was born, so I had
adequate time to consider if I wanted
to restructure the position at all, post
it on the local association for associations
job board and interview. For the first
time this round, I posted the position
on Craigslist and did get a few good
resumes from it. I actually got the idea
from a couple of attorneys who had
mentioned that they had found their new
associate on it.
The DCBA Board has just approved
transitioning our classifieds section to

a more expanded job board that will
allow for keyword searches and will
let job seekers post their resumes for
free. Job searchers could also set it up
to get an email alert when a position
that fits their search is posted. The
program would require a higher fee
for posting an opening, but would still
be considerably more affordable then
posting on Monster.com or the like.
Options for highlighting your position
or also including it in the next issue of
the DCBA Brief would also be available.
Where do you currently post your staff
openings? Would you use a DCBA job
board if it provided the more robust
features I’ve mentioned?
The other program currently on my “what
if” radar is attorney placement. A fellow
executive director recently mentioned
that their bar is looking into this and
some are already doing it. Their member
firms have requested this service
because they often spend forty or more
precious hours posting a job and screening
and interviewing candidates. The bar
association would employ someone who
interviews managing partners of firms to
determine what kind of attorney the firm
is looking for, the bar employee posts the
position, screens the candidates and then
recommends a candidate or two to the
firm. The firm would pay a fee to the bar
association for this service. This is where
I really need your feedback. I have
actually had one of our managing
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partners ask about such a service, but I
need to know how many members would
utilize such a program. Your input would
be extremely helpful as the Planning
Committee and Board of Directors
consider such a program.
While hiring a new staff member can
be daunting and overwhelming, there is
always a bit of excitement over what
new skill set the employee may bring
to your office and the new business or
service you will be able to offer. These
perks are worth the time and trauma
of the process. Please do contact me at
lmonahan@dcba.org about these new
hiring related programs DCBA is
considering. As we focus on expanding
the benefits to our members, we want
to make sure we are truly meeting your
needs and helping you to grow your
business. Next month, I hope to introduce you to our new Marketing and
Events Coordinator and how he or she
will assist in growing DCBA.

About the Author
Leslie Monahan is the Executive Director of
the DuPage County Bar Association and the
DuPage County Bar Foundation. A graduate of
North Central College, she previously worked
with the Promotional Products Association
of Chicago, American Fence Association and
Coin Laundry Association.
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The Times – They are a Changin’ Part II
By Kent A. Gaertner
In my last ISBA Liaison report I mentioned
that the ISBA was monitoring activity
in Springfield regarding several issues
affecting the practice of law including
the concept of Limited License Legal
Technicians (“LLLTs”). I would like to
expand on this concept in case you are
unfamiliar with it. It has the potential to
totally change law practice in Illinois.

Limitations on what LLLTs
can do are:

The State of Washington was the first to
institute this program, over the objection
of the Washington State Bar Association.
Basically, it provides for the licensing of
non-lawyers to perform legal services in
specified areas without being under the supervision of a licensed attorney. As of this
date, the only area of law in which LLLTs
may operate is family law. Additional areas
of law are likely to be added in the future
such as elder law and immigration. LLLTs
can open their own office, practice independently and charge whatever fee they
wish for their services. According to the
Washington State Bar Association website,
LLLTs can perform the following services
for clients:

The requirements to be licensed
as an LLLT are:

1. Obtain relevant facts from clients.
2. I nform clients about possible
implications of the law as applied
to their cases.
3. Advise clients on how to best manage
their legal action for best results.
4. Prepare clients to represent themselves
in court proceedings.
5. Perform legal research to answer client’s
legal question.
6. Draft legal documents to be filed with
the court.

1. They cannot represent clients in court.
2. They cannot negotiate on behalf of a client.
3. T hey can only prepare legal documents
that have been approved by the Limited
License Legal Technician Board of the
Washington Supreme Court.

1. Obtain an associate’s degree or higher.
2. C
 omplete 45 credit hours of core
curriculum through an American Bar
Association approved legal program.
This can be through a law school
program or an approved paralegal
studies program.
3. C
 omplete applicable practice area
courses (family law) offered through
the University of Washington School
of Law. There are three such courses
making up the family law practice area.
All three must be taken and passed.
4. Complete 3,000 hours of paralegal
experience involving substantive legal
work in any practice area under the
supervision of a licensed attorney.
5. T
 ake and pass the Legal Technician
Exam.
6. Fulfill other licensing requirements as
set forth by the Washington Supreme
Court.
The costs to become an LLLT are also
substantially less than the cost of obtaining
a law degree, about $10,000 once all course
work is completed and licensing fees paid.
Compare this to the $100,000 to $150,000
price tag on a law degree. As such, the
expectation is that LLLTs will charge in
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the area of $100 to $150/hour for their
services, allowing more people to afford
legal representation.
Other states considering the LLLT
program are California, Oregon, Colorado
and New Mexico. Even the American Bar
Association in its January 2014 report noted
that the ABA taskforce on the future of
legal education called on states to license
“persons other than holders of a JD to
deliver limited legal services.” I would also
note that the State of Washington also
licenses non-lawyers to be “Limited
Practice Officers” (LPOs). LPOs are
authorized to select, prepare and complete
documents in a form previously approved
by the Limited Practice Board for use in
closing a loan, extension of credit, sale or
other transfer of real or personal property.
Most of the material for this update
was taken from the Washington State
Bar website. Check it out for additional
information. Also check out author Robert
Ambrogi’s article “Who Says You Need a
Law Degree to Practice Law?” which was
printed in the March 13th, 2015, edition of
The Washington Post. I can get you a copy
of the article if you contact me.
As I say–the times they are a changing.
We’ll keep you posted.

About the Author
Kent is the Eighteenth Judicial Circuit’s
representative on the ISBA Board of Governors.
He is the principal of Kent A. Gaertner P.C. and
“Of Counsel” to Springer Brown, LLC. where
he concentrates his practice in bankruptcy
and workouts. He was president of the DCBA
in 2009/2010.
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Changes to the ARDC Annual Registration
By Lawrence J. Gregory
After years of strongly encouraging its
attorneys to forego paper registration,
and instead to register through its
online system, the Illinois Supreme Court
has amended Rule 756 to now require
all attorneys to register with the ARDC
through its online system. The rule is
effective June 1, 2015, and will apply to the
2016 registration. The ARDC will still
notify each attorney on the master role
on or before the first day of November
prior to the registration year. In keeping
with the online theme, the amendment
expands the ARDC’s registration notice
method to include e-mail notifications in
addition to regular mail. Although the
online registration system accepts payments through its system, the ARDC
will still allow registering attorneys to
send payment by check through the mail.
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In addition to the online registration
requirements, the amendment also
requires additional practice-related
information to be reported with each
registration. The additional information
required includes the attorney’s residential
address (if different from business
address); the name of other states where
the attorney is licensed; and, if practicing,
the type of entity at which the attorney
practices, the number of attorneys in
that organization, the principle areas
of law in which that attorney practices,
and whether that organization has
established a written succession plan.
The additional information required will
be considered confidential, and will not
be released by the ARDC, unless upon
written application demonstrating good
cause and the absence of risk of harm to
the lawyer.
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LRS Stats
7/1/2015 - 7/31/2015

The Lawyer Referral & Mediation Service
received a total of 534 referrals, including 16
in Spanish (418 by telephone, 3 walk-in, and
113 online referrals) for the month of July.
If you have questions regarding the service,
attorneys please call Cynthia Garcia at (630)
653-7779 or email cgarcia@dcba.org.
Please refer clients to call (630) 653-9109
or request a referral through the website at
www.dcba.org.
Administrative . . . . . . . . . . . . . . . . . . . 0
Appeals. . . . . . . . . . . . . . . . . . . . . . . . 4
Bankruptcy . . . . . . . . . . . . . . . . . . . . 20
Business Law. . . . . . . . . . . . . . . . . . . . 7
Civil Rights . . . . . . . . . . . . . . . . . . . . . 3
Collection . . . . . . . . . . . . . . . . . . . . . 31
Consumer Protection. . . . . . . . . . . . . . 18
Contract Law . . . . . . . . . . . . . . . . . . . . 0
Criminal. . . . . . . . . . . . . . . . . . . . . .107
Elder Law . . . . . . . . . . . . . . . . . . . . . . 8
Employment Law . . . . . . . . . . . . . . . . 38
Estate Law. . . . . . . . . . . . . . . . . . . . . 35
Family Law . . . . . . . . . . . . . . . . . . . 129
Federal Court. . . . . . . . . . . . . . . . . . . . 1
Government Benefits. . . . . . . . . . . . . . . 3
Health Care Law. . . . . . . . . . . . . . . . . . 0
Immigration. . . . . . . . . . . . . . . . . . . . . 1
Insurance. . . . . . . . . . . . . . . . . . . . . . .9
Intellectual Property. . . . . . . . . . . . . . . 3
Mediation . . . . . . . . . . . . . . . . . . . . . . 0
Mental Health . . . . . . . . . . . . . . . . . . . 0
Military Law. . . . . . . . . . . . . . . . . . . . . 0
Personal Injury. . . . . . . . . . . . . . . . . . 30
Real Estate . . . . . . . . . . . . . . . . . . . . 70
School Law . . . . . . . . . . . . . . . . . . . . . 3
Social Security. . . . . . . . . . . . . . . . . . . 4
Tax Law. . . . . . . . . . . . . . . . . . . . . . . . 4
Workers’ Compensation. . . . . . . . . . . . . 6

Classiﬁeds
Associate Attorney

connection available.
• 65” UHD Smart Monitor for
presentations/video-conferencing
• Use of common areas, including
waiting room and kitchenette
• Terms $25 per hour or $125 per day.
ADDITIONAL OFFICE SPACE ALSO
AVAILABLE.
(630)
960-0500
tman@irstax.com www.irstax.com

Our firm is looking for a Labor and Employment Associate Attorney with 1-3
years of experience. Forward resumes
to trentbutcher@aol.com

Legal Secretary
Est. Lombard firm seeks F/T legal secretary to oversee residential and commercial real estate work. Candidate
must be highly organized and deal well
with clients, realtors and attorneys.
Work is detail-oriented. Comp. Salary.
Send resume to
info@dennisjmcnicholas.com.

Know Your Website

www.dcba.org
has lots to offer.
Did you know?

Legal Assistant

The website has a complete
up to date Member
Directory.

Family Law Firm in St. Charles looking
for a full time experienced legal assistant. Must have good people skills,
organizational skills and work well in
a team environment. Family Law experience preferred. Email resume to
Susan@peskindlaw.com.

Login and go to Legal
Community/Programs &
Resources. Search by Name,
Law Concentration, State
Licensing and more!

Lisle - Executive
Conference Room
Available for meetings, depositions,
seminars, client interviews, etc.
Can be used as a mail drop by prior
arrangement.
• Located in a professional office
building on Rt. 53 in Lisle, next to
River Bend Golf Course
• Close to I-355 and I-88.
• Wireless broadband Internet
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Where to Be
In October

Get Basically All The PRMCLE
You Will Need
By John Pcolinski
Basic Skills is scheduled for Thursday October 15th and Thursday October 22nd from 1:00 p.m. – 4:15 p.m. each session.
The course is divided into two days and is designed for new
admittees who are required to take a Basic Skills Course within
the first year of being admitted to the bar. The sessions will be
held at the Attorney Resource Center (ARC) on the third floor
of the DuPage Judicial Center in Wheaton, Illinois.
Topics will include: Mental Health for Attorneys, speaker
Jennifer Logston; Billing & Conflicts of Interest, speaker
Matt Pfeiffer; Alternative Career Paths, speaker Liz Ellis;
Surviving the First Year/Expectations of a New Associate,
speaker Scott Pointner; Marketing Yourself, speaker Joe
Emmerth and Accounting Basics for Opening a Law Firm,
speaker Elizabeth Herbst and Nick Brooks.
The DCBA has applied for approval by the Illinois MCLE
Board to satisfy the Basic Skills Course Requirement of Illinois
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Supreme Court Rule 793. New admittees must attend both
days. Newer and tenured attorneys are welcome to come and
hone their skills and learn about different areas of practice and
earn up to six hours of difficult to earn PRMCLE credit.
Fees are set low to encourage attorneys at different stages of
their careers to come and participate. The fees are: attorneys
admitted to practice 0 to 3 years $45 for both sessions, admitted
to practice 0 to3 years $25 per session, all other attorneys $100
for both sessions or $75 per session. Those seeking financial
assistance should contact Janine Komornick at jkomornick@
dcba.org for the DCBA’s financial hardship policy and grant
application.

Please visit the www.dcba.org calendar page to register.
Contact Janine Komornick by e-mail at jkomornick@dcba.org
or by phone 630-653-7779 for more information.
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