Family Law & Practice
MCLE Meeting
DuPage Judicial Center - ARC
10/16/18
11:45 AM – Noon

Welcome/Introductions
Zach Martel, Section Chair
Case Law Updates – Presented by Leah Setzen
Today’s Lunch Sponsor

Noon – 1:00 PM

Program
Eliminate the “He Said/She Said” – Improve Communication and
Keep Parents Accountable in Moderate and High Conflict Cases
Zoe Armiros – OurFamilyWizard
Zoe Armiros has worked in various roles at the OurFamilyWizard
website since 2016. As a professional liaison, her role is to educate judges,
lawyers, and other family law professionals on the online tools that are
used to reduce conflict and increase accountability in high-conflict coparenting situations. She frequently travels across the U.S. and Canada
to represent the company and speak at key events such as industry
conferences and continuing legal education seminars. Zoe graduated from
the University of Minnesota with a degree in political science. Her
interests include travel, rock climbing, and volunteering as an ESL
teacher in Minneapolis.

OurFamilyWizard.com and its mobile applications are often made
part of the parent agreement in an effort to reduce litigation and
improve co-parent communication. Learn how parents and
professionals utilize its features to manage and document
communication. Learn who may access the family's
activity and obtain declarations on authenticated records.

Next Meeting:

11/20/18 – Josette Allen and Bill Scott speaking on maintenance
modification review with legislative update

DCBA Events:

10/18/18 – Happy Hour Featuring the Civil Law & Practice Section
at Cooper’s Corner in Winfield
11/14/18 – Lawyers Lending a Hand – Annual Coat Drive Sorting

Earn CLE Online!
DCBA OnDemand CLE is Now Powered by IICLE The Illinois Institute for Continuing Legal
Education (IICLE®) and the DuPage County Bar Association (DCBA) are excited to offer a
new IICLE®Share collaboration to provide DCBA members a high quality and reliable online
learning experience. Members can find the link to The Illinois Institute for Continuing Legal
Education (IICLE) on the DCBA website under “Legal Community”OnDemand CLE
Online CLE Catalog
View & Print All CLE Certificates through the DCBA Website:
Manage Profile -> Professional Development (under content & features) and choose the icon to
the left of each meeting to print your certificate directly or choose to have them emailed to you
to save to your computer (you MUST be logged in to view this feature)

DCBA
HAPPY HOUR
October 18, 2018
5:30 pm to 7:30 pm

Cooper’s Corner
27W150 Roosevelt Road, Winfield, 60190

Please RSVP at www.dcba.org. RSVP and
you’ll be automatically entered into the drawing for
a treat from Nothing Bundt Cakes or one of two
deposition appearances courtesy of County Court
Reporters (valued at $150 each!). You must be
present to win.

Spotlight Section: The DCBA Civil Law and

Practice Section. Come learn more about this Section
and network with Civil Law attorneys and others.
DuPage County Bar Association | 126 South County Farm Road, Wheaton, IL 60187-4597
Phone (630) 653-7779 | Fax (630) 653-7870 | bar@dcba.org | www.dcba.org

www.dcba.org

Enjoy free appetizers and cocktails from
our generous host…

We also thank our October Happy Hour Sponsors:

The
OurFamilyWizard®
Website
Simple, Safe, Effective and Accountable Communication

S

Structured Communication =
Reduced Litigation
“So many of the disputes that bring families back to court time and time
again involve communication breakdowns. ‘OurFamilyWizard.com’
provides families with an excellent communication vehicle that when used
regularly should substantially reduce the need to come back to court.”
“More important, regular use should help reduce the level of animosity
between parents that can be so harmful to children. Even families not
involved in court proceedings should benefit from ‘OurFamilywizard.com.’
It is an effective tool that allows parents to plan and implement…”
-The Honorable James Swenson

Assistant Chief Judge, former Chief of Family Court
Hennepin County - Minneapolis, MN
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“Why not just
use email?”
A practical example…

The Narrative

Actual Correspondence

Schmuck-wad, you didn’t pay, I still don’t know what’s happening with
swimming, and your sch*** girlfriend is making Lily uncomfortable…
again! She probably wouldn’t be if she was closer to your age than hers,
but I wouldn’t expect you to think about her instead of you, being the
putz that you are. Are you going to take on swimming lessons
completely? You know I work those afternoons. Or, are you too busy
acting the 17 year old to realize that your daughter might appreciate
having her father at the meet. Also, I’m picking up the kids from the
dentist on the 6th to trade off. Again, please pay me.
It takes more than email to get past the creative
narrative.
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Empower Parents

Every page documents when
parents last viewed
information

The homepage directs parents to
new entries
They may receive text
or email alerts about new entries

Messaging

3

Messaging
ToneMeter

Message Report
The OurFamilyWizard® website

Message Report

1302 2nd St NE Suite 200
Minneapolis, MN 55413
http://www.OurFamilyWizard.com
Info@OurFamilyWizard.com

Sally Smith generated this report on 09/22/16 at 09:59 AM. All times are listed in America/Chicago timezone.
Message:
Date:
From:
To:

Subject:

1 of 4
06/04/2014 9:12 AM
Jon Smith
Sally Smith (First View: 06/04/2014 9:29 AM)
Lily Smith (First View: Never)
Grandpa Smith (First View: Never)
Vacation

We will be leaving for vacation on Monday at 7 am.

Message:
Date:
From:
To:
Subject:

2 of 4
06/04/2014 9:09 AM
Jon Smith
Sally Smith (First View: 06/04/2014 10:34 AM)
Soccer

I know something came up last week. I'm not saying it's your fault, but the devil is in the details. Don't be late as usual this time.

Message:
Date:
From:
To:
Subject:
Attachments

3 of 4
06/04/2014 9:05 AM
Jon Smith
Sally Smith (First View: Now)
Homework
propermissionform.pdf

I have attached Lily's homework assignment to this email.

Message:
Date:

4 of 4
06/04/2014 9:04 AM
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Calendar

Remove pressure points
from scheduling

Calendar
Events

Month View

Remove the
“He Said/She Said”
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Calendar
Trade Request

Simple
modification
requests

Approved offers
automatically
change the
calendar

Calendar
Journal
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Calendar
Holidays

Info Bank

Share Files – Medical Records
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Expense Log
Expense Sharing – OFW Pay

Expense Log
Making Payments
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Expense Log
Making Payments

Expense Log
Reporting
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Sticking to the Basics
Schmuck-wad, you didn’t pay, I still don’t know what’s happening
with swimming, and your sch*** girlfriend is making Lily
uncomfortable…again! She probably wouldn’t be if she was closer
to your age than hers, but I wouldn’t expect you to think about her
instead of you, being the putz that you are. Are you going to take
on swimming lessons completely? You know I work those
afternoons. Or, are you too busy acting the 17 year old to realize
that your daughter might appreciate having her father at the meet.
Also, I’m picking up the kids from the dentist on the 6th to trade off.
Again, please pay me.

Professional Account
Transparent and Accessible Communication
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Professional Account
Transparent and Accessible Communication

Professional Account
Transparent and Accessible Communication
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Professional Account
Complete Transparency

Security Matters…
• SSL certificates
• Firewalls
• Multiple levels of

encryption
• Defined Session Variables
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Model Order Highlights
Provide a
Deadline

Exclusive
Communication
Name
participants
and order
access

Limit
Messaging

Memorialize
reimbursements
and
payments

Declarations
When Needed
•

Business Record
Affidavits
ü
ü
ü

•

Printed from OFW server on letterhead
Include Declaration of Authenticity
Signed, dated, notarized

Obtain a login history
for both parties
ü
ü

Date/Times of each sign in
IP address of each sign in
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Mobile Phone Access
Android and iPhone Apps

Special Programs
Scholarship and Military Discount
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“Is the program
ever contested?”
Practical examples…

Kentucky Court of Appeals
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Pennsylvania OFW Challenge
“Perplexing”

OFW en español!
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ALLOCATION OF PARENTING TIME AND RESPONSIBILITIES
In re Marriage of Lillig, 2018 WL 180018-U (Ill.App. 5 Dist.), September 18, 2018*
The parties were married and had three children. In 2013, Father filed for a petition for dissolution
and the trial court appointed a guardian ad litem (“GAL”). In 2014, the trial court entered a
temporary order granting Mother sole custody and directing that Father should have at least one
weekend per month of parenting time. Later that year, the trial court awarded both parties
temporary joint custody. A few months later, the GAL opined that Father should be granted sole
custody and recommended that the parties jointly share decision-making responsibility.
Nevertheless, the parties advised the trial court that they had reached an agreement, and the trial
court entered a joint custody and joint parenting order incorporating the agreed upon terms. A
few months later, Mother filed for an emergency order of protection against Father, which was
denied by the trial court. Next, Father filed two separate petitions for rule to show cause (one
month apart) alleging that Mother was failing to abide by the joint parenting schedule and was
violating the agreement by taking the minor children to doctor’s appointments with his knowledge
or consent. Mother filed a petition to modify parental responsibility, requesting exclusive decisionmaking authority. Father subsequently filed a motion to reappoint the GAL, to which Mother
objected. The trial court granted the motion to reappoint the GAL and found Mother in contempt
on both of Father’s petitions for rule to show cause. Just two months later, Father filed a motion
for an emergency order regarding the children’s immunizations, specifically alleging that Mother
had refused to allow the minor children to be immunized. A hearing was held, at which the GAL
opined that Mother had violated the terms of the joint parenting order. The trial court entered an
order granting Father the authority to have the minor children vaccinated.
Both parties continued to file motions, resulting in the trial court proceeding to a hearing on
Mother’s motion for modification of parenting time, Mother’s petition to modify parental
responsibility, and Father’s petition to modify the trial court’s child custody and joint parenting
order. At the extensive hearing, multiple teachers (including special education specialists, as one
of the parties’ minor children had autism spectrum disorder), a school principal, therapists,
physicians, and Father’s wife testified regarding the interactions between the parties and the
parties’ ability (or inability) to make major parenting decisions. Largely, the testimony skewed in
favor of Father, who was generally regarded as more reasonable, especially concerning medical
decisions for the minor children. Mother was generally construed as temperamental and even
disingenuous with Father, physicians, and school workers to achieve her wishes for the minor
children. As a result, the trial court entered a 35-page allocation of parental responsibilities
judgment that indicated that Mother was not credible and had failed to prove any of the allegations
set forth in her pleadings. The trial court further determined that it was in the minor children’s
best interests that Father be granted the sole decision-making authority with respect to the minor
children’s healthcare and education. Additionally, the trial court ordered that it was in the minor
children’s best interests to reside with Father and that Mother be given the first three weekends
of every month for parenting time. In response to the judgment, Mother filed a motion for
mandatory recusal. Another judge considered the motion and entered an order denying it. Next,
Mother filed a motion to reconsider, which was also denied. Finally, Mother appealed.
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On appeal, the court found that the determinations made by the trial court were in the minor
children’s best interests and not against the manifest weight of the evidence. In its ruling, the
court praised the trial court for making specific findings with respect to all of the statutory factors
when determining that it was in the minor children’s best interests to allocate Father with the
parental decision-making responsibilities regarding education and healthcare. In regards to
parenting time, the court found that the trial court was correct in finding that Father had proven,
by a preponderance of the evidence, that since the entry of the joint parenting order, a substantial
change had occurred in the circumstances of both the minor children and the parties and that it
was in the minor children’s best interests that Father be given the majority of the parenting time.
The court further pointed out that the evidence showed that Mother had attempted to alienate
Father from the minor children and marginalize his role as a father.
Matthew S v. Andria C, 2018 WL 4520491 (Ill.App. 4 Dist.), Sept. 18, 2018*
Father, while incarcerated, petitioned for allocation of parental responsibilities. He requested
shared decision-making authority and shared parenting time. Father had been in jail since 2012
and was not scheduled for release until 2035. The trial court denied Father’s request for in person
parenting time at the prison. The court allowed Father to have parenting time in the form of writing
letters to his children twice per month.
On appeal, Father argued that limiting his parenting time to written letters was against the manifest
weight of the evidence. The appellate court found that the distance between Mother’s residence
and the jail was 235 miles by car and there was no direct access by train. Further, there was
evidence to suggest that the children suffered mental distress when they had previously visited
their Father. Therefore, the appellate court found that it was not in the children’s best interest to
have in-person visits with Father.
In re Marriage of Yost, 2018 WL 180283-U (Ill.App. 4 Dist.), September 13, 2018*
The parties married in 2013 and had one minor child. In 2017, a judgment was entered by the
trial court following a five-day trial, which ordered: (1) joint decision-making responsibilities and
equal parenting time, (2) that Mother’s two petitions for orders of protection against Father were
denied, (3) that Mother’s petition to hold Father in indirect civil contempt for failing to pay her
health insurance was denied, (4) no maintenance award for Mother, and (5) an equal divide of
the equity in marital property. Mother appealed on all issues
First, on the issue of decision-making responsibilities and equal parenting time, the appellate court
noted that there was conflicting testimony as to who was the primary caregiver prior to the parties’
separation, among other factors. The court stated that given the conflicting testimony, the court
would not substitute its judgment for that of the trial court. Thus, the court found that the trial
court’s decisions to allocate joint decision-making responsibilities and equal parenting time were
not against the manifest weight of the evidence.
On the issue of the denial of Mother’s two petitions for orders of protection against Father, the
court again cited the conflicting testimony and declined to substitute its judgment for that of the
trial court. The court did not find the trial court’s findings of no abuse as against the manifest
weight of the evidence.
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As for the denial of Mother’s request to hold Father in indirect civil contempt, the court noted that
the trial court agreed with Mother that Father’s refusal to pay for her health insurance (as
previously ordered) was willful and contumacious. However, the court found that the trial court
correctly found that Mother failed to sufficiently establish a loss based on Father’s conduct.
Therefore, the court found that the trial court’s finding was not against the manifest weight of the
evidence.
Next, the court addressed Mother’s argument that the trial court’s decision to deny her request
for a maintenance award was an abuse of discretion. The court found that the trial court
appropriately addressed Mother’s and Father’s earning capacity, noted that Father would be
assuming a considerable portion of the parties’ financial obligations and would be required to
make two substantial payments to Mother to equalize the equity in the marital property, and that
Father had been paying Mother $3,600 per month in temporary maintenance. The court found
that given the above referenced factors, the trial court’s decision to deny Mother’s request for
maintenance was not an abuse of discretion.
Finally, the court considered Mother’s argument that the trial court’s equal division of the equity
in the marital property was an abuse of discretion. The court noted that the trial court allocated
to Father marital assets with significant debt and allocated to Mother assets with minimal debt,
plus two substantial cash equalization payments. As such, the court found that the division of
marital assets by the trial court was fair and equitable and that the trial court did not abuse its
discretion in its division of the marital property.
See also MAINTENANCE, In re Marriage of Miller, 2018 WL 4232252 (Ill. App. 4 Dist.), September
5, 2018*
APPLICABILITY OF LAW
In re Marriage of Helfin, 2018 WL 170812-U (Ill.App. 4 Dist.), September 21, 2018*
In July 2013, a judgment of dissolution was entered. The parties had two children during the
marriage. The judgment, in pertinent part, provided for equal custody and for the parties to evenly
split medical and extracurricular expenses. Following the entry of the judgment, several motions
were filed. The case “languished” in litigation for the following two years. In May 2017, the trial
court conducted a hearing on the remaining motions, including Father’s motions for child support
and non-minor support. Father argued that the trial court should apply the statute, as it was
written to calculate the amount of support, rather than apply the amended statute, which was
effective on July 1, 2017. Mother argued that the trial court should apply the amended version of
the statute. The trial court found that the 2016 version of the child support statute applied to the
case because the case had been submitted to the court before the July 1, 2017 effective date of
the amendments. Mother appealed.
On appeal, Mother raised the applicability of the Act issue, among other issues. Specifically,
Mother argued that the trial court should have applied the 2017 version of the Act when calculating
child support because it issued its decision after the July 1, 2017 effective date, and the parties
were permitted to submit evidence after the effective date. In response, Father argued that the
motion to support was filed in 2016 and the change in circumstances that permitted the filing of
3
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said motion occurred well before 2016. The court found that the parties submitted all of their
evidence in 2017, and while the parties were permitted to file response briefs thereafter, the briefs
almost exclusively contained arguments. Therefore, the court found that the trial court did not err
by applying the 2016 version of the Act.
To note, the court also addressed Mother’s issues raised regarding: (1) 529 savings plans
(holding that it was within the trial court’s discretion to award Father administration of the minor
child’s 529 savings plan); (2) reimbursement of cell phone costs (holding that the trial court did
not abuse its discretion in awarding cell phone expenses to Father where, although cell phone
charges may not be traditionally thought of as school of extracurricular expenses, it was not an
abuse of discretion to award reimbursement for the same); (3) reimbursement of medical and
educational expenses (holding that Mother failed to show the trial court’s judgment was against
the manifest weight of the evidence and the order was proper); and (4) income tax dependency
exemption (holding that the exemption was properly awarded to Father where the children resided
with Father for the majority of the year in question for tax purposes).
ATTORNEY’S FEES
See also MAINTENANCE, In re Marriage of Chirila, 2018 WL 4520864 (Ill.App. 2 Dist.),
September 19, 2018*
See also RELOCATION, In re Marriage of Fermin L. v. Megan S., 2018 WL 172873-U (Ill.App. 1
Dist.), September 20, 2018*
CHILD SUPPORT
In re Marriage of Jonas, 2018 WL 4099710 (Ill.App. 1 Dist.), Aug. 24, 2018*
Wife filed a petition to modify child support based upon a substantial change in circumstances.
Wife alleged that she had been unemployed and that she was temporarily disabled after breaking
her foot. On January 17, 2017, the parties appeared in court with counsel. The court held a pretrial
conference on that date and a court order was entered directing Husband to pay 28% of his net
income for child support.
On appeal, Husband argued that the trial court failed to conduct an evidentiary hearing before
modifying his child support obligation. The appellate court noted that a number of orders in this
case were marked “agreed.” The January 17, 2017 order was not marked “agreed.” The appellate
court found that the record was more than sufficient to establish that the factual and legal basis
for granting Wife’s petition to modify the child support obligation was in fact disputed, and no
agreement had been reached. Because there was no agreement, an evidentiary hearing was
necessary prior to the determination of that petition. The decision of the trial court was reversed
and remanded.
See also APPLICABILITY OF LAW, In re Marriage of Helfin, 2018 WL 170812-U (Ill.App. 4 Dist.),
September 21, 2018*
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COHABITATION
See also MAINTENANCE, Lederer v. Lederer, 2018 WL 4388409 (Ill.App.3 Dist.), September 13,
2018*
MAINTENANCE
In re Marriage of Cantrill, 2018 WL 4507703 (Ill.App.3 Dist.), September 18, 2018*
A judgment for dissolution of marriage was entered and Husband was ordered to pay
maintenance in the amount of $1,650 per week based on his base income of $284,796. Husband
filed a petition to modify alleging that he had lost his employment and had found a new job earning
substantially less.
The evidence indicated that Husband had gotten into an argument with the sector president, and
six weeks later, he was asked to resign or be fired. He was offered a severance package, and
thereafter immediately began looking for employment. The court found that there was no
indication that the argument led to his termination. Therefore, the trial court’s finding that
Husband’s loss of employment was involuntary was not against the manifest weight of the
evidence. Further, Husband actively sought reemployment and accepted the first job that he was
offered.
In re Marriage of Chirila, 2018 WL 4520864 (Ill.App. 2 Dist.), September 19, 2018*
The parties were married in 1991 and had two children. In 2015, Wife filed a petition for
dissolution of marriage. A trial took place in 2017. The court averaged the party’s incomes for
the past five years and awarded maintenance to Husband. This provided for an approximate
equalization of the parties’ gross income and took into account that Wife remained in the marital
residence for the children that required an annual expenditure of $78,000. Husband was ordered
to pay $10,000 towards Wife’s attorney’s fees due to causing unnecessary delay.
Wife filed a motion to reconsider. Wife argued that that trial court improperly awarded
maintenance to Husband in excess of 40% of the combined gross income of the parties, and that
the court improperly imputed income to her and improperly averaged the parties’ income. The
trial court granted Wife’s motion to reconsider. The trial court stated that it erred in averaging the
income of the parties, and that the trial court should have taken the actual income of the parties
and used that in its maintenance calculation. The judgment was amended to reflect that both
parties were barred from maintenance.
Husband filed an appeal, stating that the trial court erred in denying him maintenance and erred
in ordering him to contribute $10,000 to Wife’s attorney’s fees. The appellate court found that the
trial court abused its discretion in granting Wife’s motion to reconsider because the trial court
incorrectly believed it erred in averaging the parties’ incomes over a five-year period. The trial
court had no basis to alter its original findings. The appellate court found that the trial court abused
its discretion in its original judgment in its weighing of Wife’s financial obligations as a result of
the dissolution, in that it failed to account for the fact that Wife would have had measurable
housing expenses even if the parties had not agreed that she would live in the marital residence.
The appellate court reversed the trial court’s grant of Wife’s motion to reconsider and remanded
for the trial court to reconsider maintenance in light of the appellate court’s determination that it
5
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did not properly weigh Wife’s housing expenses. The appellate court found that the trial court
acted within its discretion in awarding attorney’s fees to Wife and affirmed the award.
Lederer v. Lederer, 2018 WL 4388409 (Ill.App.3 Dist.), Sept. 13, 2018*
After hearing the evidence, the trial court terminated Wife’s maintenance. The appellate court
affirmed the decision of the trial court.
In this case, the evidence reflected that Wife spent 50% of her time with her boyfriend. The
evidence also reflected that the boyfriend gave Wife and her daughter access to his credit card
and were both on his cell phone plan. The boyfriend had also given Wife the down payment for
her townhome and she was added to his car insurance. The parties also spent all of the holidays
together. Because the majority of the factors pointed to a de facto marriage, the decision of the
lower court was upheld.
In re Marriage of Miller, 2018 WL 4232252 (Ill.App. 4 Dist.), September 5, 2018*
The parties were married in 1993 and had two children. In April 2014, Wife filed a petition for
dissolution of marriage. At the time, Wife was 41 years old and not employed outside the home.
Husband was 52 years old and employed as an electrical supervisor of construction services
earning approximately $110,000 per year. Wife had several different part-time jobs throughout
the course of the marriage. At the time of trial, Wife was working part-time as a licensed practical
nurse making $16.50 per hour. She was taking classes to become a registered nurse and testified
that she hoped to find full-time employment. Wife testified that she had several medical
conditions, but that none of them prevented her from obtaining full-time employment. The trial
court found that a maintenance award to Wife was not appropriate. The trial court noted the
disparity in income but stated that the division of assets made an equal and equitable distribution
of the marital estate. Further, Husband’s income would decrease upon his retirement, and Wife’s
income would increase if she took advantage of her training and education. Husband had
retirement accounts through work but could not obtain statements as to the amounts contained in
each as of the date of the marriage. The trial court took the value of the accounts as of the date
of trial and determined a set amount to be Husband’s nonmarital property based on a calculation
of 88 nonmarital months out of 375 total months.
Wife appealed, arguing the trial court abused its discretion in denying her maintenance and that
the fractional approach used to divide the retirement accounts was improper. The appellate court
found that maintenance was appropriate to Wife. The parties had been married for 21 years. A
spouse seeking maintenance should not be required to sell assets of impair capital to maintain
herself in a manner commensurate with the standard of living established during the marriage.
Wife had a lower earning potential and deferred her education. Husband had the ability to pay
maintenance. The appellate court remanded the case for a calculation of a just award. The
appellate court found that the trial court’s decision as to the calculation of the retirement accounts
was not against the manifest weight of the evidence.
See also ALLOCATION OF PARENTING TIME AND RESPONSIBILITIES, In re Marriage of Yost,
2018 WL 180283-U (Ill.App.4 Dist.), September 13, 2018*
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MOTION TO VACATE
In re Marriage of Fults, 2018 WL 4234083 (Ill.App. 5 Dist.), September 5, 2018*
On November 23, 2015, the trial court entered a judgment for dissolution of marriage and marital
settlement agreement (“MSA”) which addressed the distribution of the parties’ property. On that
date, a hearing was held on the division of the parties’ assets. On the morning of the hearing, the
trial court accepted a written consent from Wife indicating she no longer wanted to proceed with
her retained counsel and wanted to continue pro se. After hearing, the trial court entered a final
judgment of dissolution of marriage, which incorporated the final version of the parties’ MSA. Wife
testified that she saw the MSA, that it had been fully explained to her, and asked the court to
approve it. On March 3, 2017, Wife filed an amended petition under section 2-1401 of the Code
of Civil Procedure seeking to vacate the property settlement, stating that the property settlement
was unconscionable as her attorneys failed to discover all of the property, knew the settlement
was below a fair share, and abandoned her the morning of the prove-up hearing. Wife explained
that she was addicted to Xanax, but after the divorce, she recovered from her addiction and
discovered not all of the marital property was included in the marital settlement agreement. On
April 18, 2017, Husband filed a motion to dismiss under section 2-615 of the Code. The trial court
denied Wife’s section 2-1401 petition to vacate.
Wife filed an appeal. The appellate court found that the trial court denied Wife’s 2-1401 petition
to vacate without addressing Husband’s 2-615 motion to dismiss. Thus, were facts sufficient, if
true, to support the grant of relief under section 2-1401 are disputed, the trial court must hold an
evidentiary hearing on the petition. The appellate court found that Wife’s petition made specific
factual allegations concerning the existence of meritorious claims, i.e., that the parties’ property
settlement agreement was unconscionable in that Husband concealed assets and that she was
under extreme duress and emotional stress at the time she entered into the marital settlement
agreement. Wife also made specific allegations concerning due diligence. A section 2-615
motion only considers the allegations of the pleadings to determine whether the section 2-1401
petition to vacate has sufficiently stated a cause of action. It does not consider the merits. Wife
made sufficient allegations to survive a section 2-615 motion to dismiss, and as such, Wife is
entitled to a full evidentiary hearing. The appellate court reversed and remanded the case for
further proceedings.
In re Parentage of J.R.G., 2018 WL 4240802 (Ill.App. 2 Dist.), September 5, 2018*
The appellate court found that the default orders modifying the allocation of parental
responsibilities in favor of Father are not void, and the trial court did not abuse its discretion in
denying Mother’s petition to vacate the orders.
The parties were never married but had a minor child together while living in Florida. After the
child’s birth, Mother moved to Illinois. Mother initiated proceedings in Illinois to establish
parentage. Eventually the trial court entered an order establishing a reunification process between
Father and child. While the case was still pending Mother moved to Washington, where she took
elaborate steps to conceal the child’s whereabouts, including changing his name. She did not
inform the court in Illinois or Father as to where she had moved. Father filed a petition to modify
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the allocation of parental responsibilities, and the court granted the petition. About a year after
the petition was granted, protective services found the child and removed the child from his Mother
and returned the child to Father in Florida. Mother filed a motion to vacate the default judgment
under 2-1401 and the court denied same.
On appeal, the court found that the trial court had subject matter jurisdiction and personal
jurisdiction as there were pending motions with the court when Mother went into hiding. It was
necessary for Mother to establish due diligence in presenting her defense to Father’s petition and
she did not do so
NOTICE OF WITHHOLDING
In re Marriage of Schmidgall, 2018 WL 4328098 (Ill.App. 3 Dist.), September 11, 2018**
Wife filed a third-party complaint pursuant to section 35(a) of the Income Withholding for Support
Act against third-party defendant, Shives, Inc. (hereinafter “Shives”). Wife alleged that Shives
knowingly failed to withhold money for child support and maintenance payments from Husband’s
wages in accordance with the notice to withhold income for support. The trial court assessed
statutory penalties against Shives in the amount of $66,700.
Shives appealed, arguing that penalties should not have been assessed because there was not
proper service of the notice to withhold. The notice to withhold was sent via regular mail and also
via certified mail, which Shives refused. Wife filed a cross-appeal and argued that the trial court
erred in calculating the penalties assessed against Shives, and that the penalties should have
been $150,000. Wife argued that the mandatory $100 per day penalty should have been
assessed seven business days after the first pay period and should have only stopped accruing
once Shives remitted each and every payment to the State Disbursement Unit (SDU). The
appellate court concluded there was sufficient proof of service. Shives knew the parties were
getting divorced and that it would have to withhold income for Husband as support payments.
Shives had been sent a regular mailing to the attention of its payroll department containing the
notice to withhold. Shives refused the certified mailing. The appellate court disagreed with Wife’s
argument that Shives should continue to be assessed the $100 per day penalty until every
payment was forwarded to the SDU. The appellate court found that the $100 per day penalty
should be limited to days Wife went without the support payment after the statutory seven
business-day grace period for forwarding payment to the SDU expired. The appellate court
vacated the judgment of the trial court imposing $66,700 in penalties against Shives and
remanded the matter for a hearing to determine the applicable section 35(a) penalties.
See also RELOCATION, In re Marriage of Fermin L. v. Megan S., 2018 WL 172873-U (Ill.App. 1
Dist.), September 20, 2018*
PRENUPTIAL AGREEMENT
In re Marriage of Woodrum, 2018 WL 4501579 (Ill.App. 3 Dist.), September 20, 2018**
Prior to the marriage, the parties executed a prenuptial agreement. After eight years of marriage,
Husband filed a petition for dissolution of marriage. The prenuptial agreement precluded an
award of maintenance. During the pendency of the proceedings, the trial court awarded Wife
temporary maintenance, and subsequently, found the parties’ prenuptial agreement valid and
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enforceable. The trial court found that under the premarital agreement, the parties had only
waived maintenance “upon dissolution”, not upon the filing of a petition for dissolution of marriage.
Wife filed an appeal, arguing that the prenuptial agreement was not valid and enforceable.
Husband filed a cross-appeal, arguing that the trial court erred in awarding temporary
maintenance to Wife. The appellate court affirmed the decision of the trial court. The parties’
premarital agreement was enforceable unless Wife was able to prove, pursuant to section 7(a) of
the Illinois Premarital Agreement Act, that the agreement was unconscionable when it was
executed and that, before execution, she was not provided a fair and reasonable disclosure of
Husband’s assets. Wife failed to meet her burden. However, it found the trial court did not err in
awarding temporary maintenance to Wife during the pendency of the case, prior to the entry of
the dissolution judgment. The provision in which the parties waived maintenance was not
effective until the time of the dissolution of the parties’ marriage.
PROPERTY
See also ALLOCATION OF PARENTING TIME AND RESPONSIBILITIES, In re Marriage of
Yost, 2018 WL 180283-U (Ill.App. 4 Dist.), September 13, 2018*
RECORD ON APPEAL
In re Marriage of Chval, 2018 WL 170701-U (Ill.App. 2 Dist.), September 12, 2018*
The parties were married in 1987 and had five children. In February 2010, a judgment for
dissolution was entered, which incorporated a joint parenting agreement and a marital settlement
agreement (“MSA”). The MSA provided that Mother could file a petition to extend maintenance
any time within 60 months of the judgment. Mother filed a petition to extend maintenance and set
a child support obligation, on which a hearing was conducted over two days in February and
March 2017. The record from the two-day hearing did not contain a complete transcript or any
exhibits. The matter was continued for ruling. The record also lacks the transcript for that
proceeding. Mother subsequently filed a petition for attorney’s fees, which was set for hearing.
The record does not contain a transcript of the hearing on Mother’s petition for attorney’s fees.
There were multiple continuances in the interim, including on the separate matter of the
determination of Father’s arrearage. An order was entered in May 2017 setting the amount of
child support arrearage and requiring Father to contribute to Mother’s attorney’s fees. Father then
filed a motion to reconsider or, in the alternative, to re-open proofs. Mother filed a response, to
which Father filed a reply. The parties chose to stand on their written submissions; however, at
the hearing, Father continually pressed the trial court to make specific findings. The trial court
heard and denied Father’s motion to reconsider and declined to re-open proofs. Father appealed
On appeal, the court found the record insufficient to allow review of the challenged orders. The
court further stated that the based on the lack of transcripts and exhibits from the numerous
hearings, the record was insufficient to assess the parties’ substantive arguments. Additionally,
the court noted that Father’s brief was “replete with facts that are outside of the record.”
Accordingly, the court found that it must presume that the orders entered by the trial court were
in conformity with the law and had a sufficient factual basis based on Father’s failure to provide a
complete record relating to the specific orders that he challenges in his appeal.
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RELOCATION
In re Marriage of Fermin L. v. Megan S., 2018 WL 172873-U (Ill.App. 1 Dist.), September 20,
2018*
The parties were divorced in December 2012 in Maryland. The divorce was subsequently
registered in Cook County, where the parties later resided. In 2014, an agreed order was entered
by the trial court granting Mother’s request to remove the minor children to Chile and award Father
parenting time. One of the parties’ minor children was found to have auditory and sensory issues,
which were addressed with therapy that had positive results. However, the same issues
resurfaced after the minor children visited Father in Chicago, where Mother alleged that Father
frequently hit the child with the aforementioned issues in the face. Mother filed an emergency
petition to restrict parenting time. Father soon thereafter filed a petition to modify parenting time,
seeking to reallocate parenting time where the children would spend a majority of the time with
him. The trial court granted Mother’s petition to restrict parenting time. Mother filed her petition
for attorney’s fees and Father filed a motion to dismiss the same. The trial court denied Father’s
motion to dismiss and a trial was held on the issue of attorney’s fees of approximately $148,000.
The trial court issued a memorandum opinion and an order granting Mother’s petition for
attorney’s fees and costs. Father filed a motion to reconsider, which was denied. The appeal
followed.
On appeal, the court addressed Father’s argument that the trial court erred in interpreting his
conduct during the proceedings on Mother’s motion to restrict parenting time as falling within the
definition of “improper purpose” under section 508(b). The court found that the trial court’s basis
for the award was not Father’s decision not to settle, but his actions, or lack thereof, that increased
the time and costs of litigation. The court further found that the trial court was not restricted to
find that Father’s conduct fit within the list of examples of “improper purposes” under section
508(b). Instead, the court clarified that section 508(b) explicitly provides that the list is not limited
to those examples. Therefore, even if Father’s conduct did not constitute harassment or
needlessly increase the costs of litigation, his admitted inexcusable and self-servicing conduct fits
within the spirit of the statute and the trial court was within its authority to conclude that Father
acted with an improper purpose during the course of the proceedings.
McIntire v. Natasha Johnson, 2018 WL 4523927 (Ill.App. 3 Dist.), September 19, 2018*
The trial court’s denial of Mother’s petition for relocation was not against the manifest weight of
the evidence. The parties were never married and had a child together. Mother was allocated the
majority of the parenting time. While Father was granted parenting time every other weekend, he
only saw the child for six hours during his parenting time. Mother filed a motion to relocate, alleging
that her husband would have better job prospects in Colorado and that the schools were better in
Colorado. The trial court denied the motion, noting that the court could not parse out Mother’s real
motivation for moving due to her inconsistent testimony.
While Mother attempted to argue that the reason for the move was financial, when confronted, it
became clear that she also wanted to move because she could easily obtain medical marijuana
for her health issues. It was also clear that Mother and her husband had separated only to
reconcile one month before Mother filed her motion. Further, Mother would have no family support
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in Colorado, and she heavily relied upon her family in Illinois. Therefore, relocation was not in the
best interest of the minor child.
In re Marriage of Steen, 2018 WL 4504161 (Ill.App. 2 Dist.), September 18, 2018*
The parties married in 2012 and had one child. The parties resided in Ohio and both parties had
extended family there. In 2013, the parties moved to Chicago because Husband’s children from
a previous relationship resided there. Wife was able to continue at her employment by working
remotely and traveling to Ohio on occasion. In 2015, Husband filed a petition for dissolution of
marriage. Also, in 2015, Wife filed a petition to relocate with the child back to Ohio which was
denied. A parenting schedule was entered giving the parties joint decision-making authority.
Husband was allocated parenting time every other weekend and for a few hours one night per
week. In 2018, Wife filed a petition to relocate to Ohio. Wife had applied for and received a
promotion at her work, which required her to move back to Ohio. If Wife did not accept the
promotion her current job would be eliminated. A guardian ad litem was appointed, who
recommended that Wife and child not relocate. The trial court denied Wife’s petition to relocate.
The trial court found that relocation would strain the child’s relationship with her Father, and that
Wife had not made any attempts to find other jobs in the Chicagoland area.
Wife filed a motion to reconsider. The trial court denied the motion to reconsider, and in doing
so, stated that if this were a case based on emotion or what was fair, that there very well may
have been a different ruling. The trial court stated that it must follow the case law and the statute
as it relates to relocation.
The appellate court reversed the decision of the trial court and remanded the case for modification
of the allocation of parental responsibilities in light of relocation. The appellate court found that
the trial court’s decision was against the manifest weight of the evidence. The appellate court
found it critical that the trial court found the child’s best interests continued to lie with Wife as
primary caretaker. Further, Husband never moved to modify the allocation of parental
responsibilities to become primary caretaker. The appellate court found that the trial court’s ruling
could result in the primary caretaker being unemployed. The case did not present a particularly
unusual or unworkable relocation situation that demanded denial of relocation. The move to Ohio
was a five-hour distance, which was no different than various moves could be within Illinois.
RESTRICTION OF PARENTAL RESPONSIBILITIES
In re Marriage of Mayes, 2018 WL 180149 (Ill.App. 4 Dist.), September 4, 2018**
The parties were married and had two children. When filing her petition for dissolution of
marriage, Mother also filed for temporary relief. The trial court entered a temporary order granting
Mother temporary custody and allowing Father visitation. That same month, Mother filed for an
order of protection. The trial court entered an ex parte order of protection and consolidated the
order of protection and divorce cases. In January 2011, Father filed a motion to establish a
provider for supervised visitation. After hearings on the same, the trial court granted Father’s
motion and appointed a supervisor. On the same day in November 2011 as the hearing on the
dissolution petition, the trial court entered a plenary order of protection including the parties’ two
minor children. In April 2012, the trial court entered a dissolution judgment, ordering, in part,
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Mother full custody of the two minor children and supervised visitation for Father. In September
2012, Father appealed from the judgment, arguing the trial court erred in ordering supervised
visitation. The appellate court rejected the same. In February 2014, the trial court entered an
order dismissing the November 2011 order of protection and providing for a gradual transition
from supervised to unsupervised visitation. In October 2017, Mother filed an emergency motion
under 750 ILCS 5/603.10(a) seeking to restrict Father’s parenting time. Father filed a motion to
dismiss, which the trial court denied. At a hearing on Mother’s emergency motion, the trial court
heard testimony on three separate incidents and the impact the said incidents had on the two
minor children. Following the hearing, the trial court granted Mother’s emergency motion. Father
appealed.
In its analysis, the appellate court found that, under section 603.10(a), restricting parental
responsibilities is a two-step process. First, the trial court must make a factual determination
whether the preponderance of the evidence demonstrates the parent has “engaged in any
conduct that seriously endangered the child’s mental, moral, or physical health or that significantly
impaired the child’s emotional development.” Next, if the trial court finds sufficient evidence to
make such a determination, it must then enter orders necessary to protect the child. Further, the
appellate court stated that the standard of review for a trial court’s factual determination here is
whether the opposite conclusion of the trial court is clearly evident upon review of the entire
record. Here, the appellate court found that Mother presented sufficient evidence whereby the
trial court could find that the serious endangerment standard was met. The appellate court further
found that based on the evidence presented, the restrictions that the trial court placed on Father’s
time did not result from an abuse of the trial court’s discretion. Accordingly, the appellate court
affirmed the trial court’s judgment.
SUBSTITUTION OF JUDGE
In re Marriage of Peradotti, 2018 WL 4376870 (Ill.App. 2 Dist.), September 14, 2018**
During the course of the dissolution of marriage proceedings, Husband filed a petition to substitute
Judge Salvi. Wife was represented by Beerman Pritikin Mirabelli Swerdlove LLP (hereinafter
“Beerman”). The judge’s nephew was an attorney at Beerman. Judge Salvi orally recused
himself. Twelve days later, the matter came before the court for pretrial conference. At that time,
Judge Salvi orally stated that he had researched case law, spoke with the Chief Judge and that
he was not obligated to recuse himself and therefore was not recusing himself. The petition for
substitution was assigned to Judge Winter for decision. Judge Winter found the issue
problematic, as there was no written recusal order in the file. Judge Winter denied the petition for
substitution, finding that Husband failed to meet the “actual prejudice” standard.
Husband filed an appeal. The appellate court reversed the denial of Husband’s petition for
substitution of Judge Salvi. The appellate court vacated all substantive rulings, including the
dissolution judgment, and remanded the case for reassignment to another trial judge for
disposition. Pursuant to Illinois Supreme Court Rule 63(D), once a judge recuses himself, he
loses authority over a case and can only be reinstated through a remittal from the parties. That
did not happen in this case. Further, the appellate court found that the criterion under Illinois
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Supreme Court Rule 63(C)(1) is whether the judge’s impartiality might be reasonably questioned.
This included, but is not limited to, situations involving the appearance of impropriety.
TEMPORARY RESTRAINING ORDER
In re Marriage of McDonald, 2018 WL 180326-U (Ill.App. 2 Dist.), September 6, 2018*
The parties’ marriage was dissolved in 2008 and a modified judgment was entered in 2009. That
judgment was appealed (in a separate case appeal than the present), which was affirmed in part
and vacated in part, and remanded. As a result, numerous issues remained as to the distribution
of the marital estate. In November 2017, Wife filed an emergency petition for a temporary
restraining order (“TRO”) and preliminary injunction regarding a Bank of America safe deposit box
in Husband’s name, the existence of which she had recently discovered. An ex parte hearing
was held the same day, and a hearing was held later that month, resulting in granting the parties
14 days to conduct an inspection and inventory of the box contents. The parties returned twice
in December 2017 (on this pending proceeding and others), both of which resulted in
continuations of this particular issue. In January 2018, an order was entered stating that, upon
good cause found by the trial court, the November 2017 TRO would remain in effect until the
hearing on the preliminary injunction. Over the following two months, both parties filed various
motions regarding Husband’s alleged privilege over the contents of said box. In February 2018,
the trial court heard all of the related motions and petitions. An order was issued giving instruction
to Wife’s attorney and the bank to set a date for the removal of the box contents “as soon as
possible” and the contents should be sent directly to the trial court for inspection. In March 2018,
Husband filed a motion to vacate the February 2018 order. He alleged that the ex parte November
2017 TRO had been improperly extended six times and had become, in effect, a preliminary
injunction entered without a hearing. Wife responded to the motion and a conference was held,
which resulted in the trial court denying the motion to vacate. Husband filed his notice of appeal.
On appeal, the court first noted that a party need not appeal a TRO or injunction immediately or
else risk all right to challenge that injunction, because Rule 307 allows parties to seek a later
dissolution of the injunction and then to immediately appeal the denial of that relief.
Next, the court addressed the Husband’s argument that the trial court erred in denying his motion
to vacate because its repeated extensions transformed the November 2017 TRO into a
preliminary injunction. The court found that the trial court had properly set a prompt date for the
hearing on the preliminary injunction. The court further stated that the repeated delays were
primarily because of Husband’s efforts to prevent the parties from entering and inventorying the
contents of the safe deposit box. Because Husband himself “thwarted” the trial court’s efforts to
obtain the information about the safe deposit box so that the preliminary injunction hearing could
proceed in a prompt fashion, the court found that the trial court did not abuses its discretion in
denying his motion to vacate.
UNALLOCATED SUPPORT
In re Marriage of Caren v. Drimmer, 2018 WL 170723-U (Ill.App. 1 Dist.), September 18, 2018*
The parties were married in January 1993 and had two minor children. The trial court entered a
judgment dissolving the marriage, which included marital settlement (“MSA”) and custody
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agreement. The MSA provided, in pertinent part, for unallocated support payments from Husband
to Wife that would end in July 2016, at which time future child support payments would be
determined.
In 2013, Husband filed a petition to find Wife in contempt, a motion to enforce the dissolution
judgment, and a motion to modify the judgment due to a substantial change in circumstances.
Husband alleged that Wife failed to pay her half of expenses as ordered by the MSA, in addition
to arbitrarily refusing to give her consent for minor children’s expenses and refusing to gain
meaningful employment. In 2014, Wife petitioned for a rule to show cause why Husband should
not be held in contempt for failing to share 50% of his income with her. Wife filed a second
contempt petition based on Husband’s alleged failure to tender half of a “bonus” he received from
an employer. She also filed a motion for a declaratory judgment and a complaint for breach of
contract. Multiple-day hearings were held on the pending issues. The trial court would later find
Wife’s testimony to be often evasive and defensive. As a result of the hearings, the trial court
ordered that (1) Husband’s failure to tender 50% of his income did not excuse Wife’s lack of
contribution toward the minor children’s expenses and found her contrary position to be absurd,
unreasonable, and taken in bad faith; (2) Husband was granted the sole decision-making power
as to the remaining minor child’s future expenses; (3) Wife’s monthly child support payments were
reduced; (4) monthly maintenance payments were set; (5) both parties’ contempt petitions were
denied; and (6) Husband was granted leave to file a fee petition. After the trial court’s ruling, Wife
filed a motion to reconsider and asked the trial court to reopen proofs to present evidence of the
parties’ most recent financial circumstances, which the trial court denied. Wife appealed on all
issues in the trial court’s ruling.
On appeal, Wife first argued that the trial court erred in holding that statutory interest on unpaid
allocated support did not begin to accrue until the trial court entered its ruling. The court found
that Wife’s brief did not specify when she believed that interest did begin to accrue. The court
stated that the crucial matter is determining when a given payment became overdue, and that
determination depends on whether the proceeds at issue were an income or bonus (a distinction
which Wife was found to overlook). The court found that Wife’s contention was forfeited.
As for the issue of modification of unallocated support, it should first be noted that the court
admonished counsel for a misrepresentation of the trial court’s findings in the Wife’s brief.
Regarding the modification, the court stated that a trial court must consider all of the factors found
in sections 504(a) and 510(a-5) of the IMDMA in deciding whether to terminate or reduce
unallocated maintenance and support.
As to Wife’s employment, the court found that her failure to make a good faith effort to work, much
like her lack of communication, undermined the entire post-dissolution scheme designed by the
parties. In regard to maintenance payments from Husband to Wife, the court found that Wife did
not have an absolute right to maintenance. In particular, the Wife argued that the trial court was
required to consider every factor under section 504(b-2). However, the court found instead that
the trial court is to consider each relevant factor. The court further stated that Wife, on appeal,
failed to identify any particularly relevant factor that the court did not consider.

14
* Unpublished/Rule 23(e)(1) decision.
** Not released for publication in the permanent law reports.
Until released, subject to revision or withdrawal.

Next, the court considered Wife’s contention that the trial court erred by refusing to reopen proofs.
The court pointed to the fact that Wife did not make an offer of proof as to what specific evidence
she would tender if proofs were reopened.
Finally, as for attorney’s fees, the court found that the trial court reasonably awarded fees to the
Husband because Wife needlessly increased litigation by failing to fulfill her obligations as a coparent under the provisions contained in the parties’ judgment.
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