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ALLOCATION OF PARENTING RESPONSIBILITIES MODIFICATION
In re Marriage of Abu-Ghallous, 2018 WL 5099296 (Ill.App.2 Dist.), October 17, 2018*
The parties were married in 1999 and had two sons. The children had both American and
Palestinian passports. In 2013, Husband filed a petition for dissolution of marriage. A joint
custody judgment was entered, which stated that extended parenting/vacation schedules were to
be exercised within the United States only. The issue of international travel with the minor children
was reserved. In 2018, Husband filed a petition to take an international trip with the children to
Poland. The trial court granted Husband’s petition. Later in 2018, Husband filed a motion to
modify the provision of the joint custody judgment. Husband wanted each party to be able to
travel domestically with the children by plane without seeking the other party’s written consent.
The trial court granted the motion to modify, stating that there was a change in circumstances as
the children were older.
Wife appealed, arguing that the trial court failed to conduct a proper modification proceeding in
that it did not require Husband to prove the modification was in the children’s best interest and
that there had been a substantial change in circumstances. The appellate court reversed and
remanded the ruling of the trial court. The trial court’s decision to modify the agreement to remove
the consent-to-travel provision was against the manifest weight of the evidence and an abuse of
discretion. Wife had been allocated decision-making authority surrounding travel, and the trial
court has reallocated that authority by removing the consent-to-board provision from the joint
custody judgment. The trial court did not require Husband to prove the best interests and
substantial change elements.
In re Marriage of Kellybuttel and Kelly, 2018 WL 180352-U (Ill.App.2 Dist.), September 24, 2018*
The parties were married and had one child. Father had children from a previous marriage. In
February 2015, the trial court entered a judgment of dissolution of marriage, incorporating the
parties’ marital settlement agreement and joint parenting agreement (“JPA”). The JPA split
parenting time relatively equally and appeared to contemplate frequent and extensive travel with
the minor child. In November 2017, Father filed a petition to modify the allocation of parenting
responsibilities. Mother subsequently filed a motion to dismiss and a hearing was held in April
2018. In her motion to dismiss, Mother argued that Father had not included any allegations
indicating that there was a substantial change in circumstances, and that any changes were
contemplated by the terms of the JPA. The trial court granted the motion to dismiss with regard
to Father’s petition to modify the allocation of parenting responsibilities (note there was a separate
agreement referenced in the trial court’s order reached by the parties pertaining to clarifying the
language for holiday weekends in the JPA). Father appealed.
On appeal, Father argued that the trial court erred in granting Mother’s motion to dismiss on the
grounds that there was not a substantial change in circumstances and in not addressing the merits
of his petition to modify. Father further contended that the trial court erred in interpreting section
610.5(c) of the Act. The court looked to Father’s petition and found Father’s allegations to be
“wholly conclusory” and reflected issues within the parties’ contemplation when the JPA was first
entered. In particular, Father alleged in his petition that: 1) the minor child’s school days and
school hours had substantially changed; 2) the minor child had developed an extremely close
bond with her older step-siblings; and 3) the current winter break holiday schedule required
excessive expense and time on the road, thus interfering with the minor child’s visitation time with
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her Father and paternal family. The court noted that the trial court repeatedly questioned Father
at the hearing on whether he was alleging anything new or anything that was not already
contemplated by the parties at the time of the entry of the JPA. The trial court further emphasized
to Father that, until the trial court had resolved Mother’s motion to dismiss, it was not looking for
evidence to support his above-listed contentions. On appeal, Father also contended that the bestinterest factors from section 602.7(b) of the Act should come into play. In response, the court
found this argument was misplaced, as said factors are to be considered when the trial court
considers the merits of the petition to modify. Again, the court pointed out that the first step that
must be satisfied is whether there has been a substantial change in circumstances.
Father also argued on appeal that the trial court should have considered, pursuant to section
610.5(e)(1), whether the JPA should be modified to conform to the actual parenting time schedule
that the parties were following. The court noted that Father did not allege what the actual
arrangements were, nor did he allege that Mother agreed to same. Therefore, the court found
that there were no sufficient allegations in the petition to modify to support a claim under section
610(e)(1).
In re Marriage of Tashakori and Farokhi, 2018 WL 180386-U (Ill.App.2 Dist.), October 15, 2018*
The parties were married in 2000 and had two minor children. In 2015, Father filed a verified
order of protection seeking protection for himself and the two minor children, and the trial court
granted an emergency order of protection. Mother filed a petition for dissolution of marriage and
a petition for temporary relief requesting the award of custody of the minor children. Father
responded by filing a counter-petition for dissolution of marriage and temporary relief. A guardian
ad litem was appointed and the case proceeded to a hearing on the allocation of parenting time.
Several witnesses testified at the hearing, including a clinical psychologist appointed by the trial
court to perform a child custody evaluation. The trial court issued a ruling that closely examined
the factors under Section 602.7. In particular, the trial court found that each parent wished to
have parenting time. As to the children’s wishes (note that the parties agreed that the trial court
should not talk to the children), the guardian ad litem opined that the children preferred to live with
Father and visit Mother. The trial court further noted that Mother had “clearly” performed the vast
majority of the children’s caretaking functions for their entire lives prior to Father’s 2015
emergency order of protection.
Next, the trial court considered that the children appeared to have a “normal interaction with each
other and ‘off and on, good and bad relationship’” with both parties. The trial court next
determined that although there were inconsistencies with the children’s adjustment to their homes
with both parents, the children were “acceptably adjusted” to both homes. Next, the trial court
found both parties to be in good mental health. As for the children’s needs, the trial court agreed
with the court-appointed psychologist that the children needed a parent who could exercise stable
and authoritative parenting. The trial court further found that neither transportation nor daily
schedules created an impediment to parenting decision between the parties. Next, the trial court
found that a restriction on parenting time was not appropriate.
As for physical violence, the trial court noted that it believed Mother had trouble controlling her
temper when it came to managing the children’s behavior. Both parents were found the be able
to prioritize the children’s needs, albeit a recent demonstration of willingness on Father’s behalf.
Next, the trial court noted that both parties had “issues” in their willingness to facilitate and
encourage a close and continuing relationship with the other parent and the children. The trial
2
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court found that neither parent had abused the children. The trial court found that the remaining
factors were not directly applicable. After a consideration of the testimony and factors as above
listed, the trial court awarded the majority of parenting time to the Father. Mother appealed.
On appeal, the standard of review was whether the trial court’s decision was against the manifest
weight of the evidence. The court found that the trial court’s allocation of parenting time was
largely consistent with the recommendations of the court-appointed psychologist and the guardian
ad litem and noted that both were “independent professionals appointed by the court to assist it
with making such a determination.” The court affirmed the trial court’s judgment.
APPEAL
Cavitt v. Repel, 2018 WL 172087-U (Ill.App.1 Dist.), September 28, 2018*
The parties were never married but were the biological parents of one child. In September 1995,
Mother filed a petition for parentage in support. Later, in June 2009, Mother filed a petition for
modification of child support and other relief. From June 2009 to Mother’s notice of appeal, there
were numerous pleadings filed and multiple transfers of judges. For the purpose of this review,
the trial court entered an order in December 2016 stating that a child support order of November
2013 stands and that the court finds that it lost jurisdiction to further modify support. In January
2017, without seeking leave, Mother filed a motion to reconsider, which was struck by the trial
court. A month later, Mother filed a “combined motion” seeking leave to file a motion to vacate
the January 2017 order and to file a motion for reconsideration. The trial court subsequently
denied the February 2017 and Wife filed a notice of appeal in August 2017.
On appeal, the court addressed whether it had jurisdiction based on the timeliness of Mother’s
filing. The court found that Mother failed to file a notice of appeal, or post-judgment motion,
pursuant to Rule 303(a) within 30 days of the trial court’s final order (the December 2016 order).
However, Mother admittedly failed to seek leave to file her motion for reconsideration. The court
pointed out that Mother’s subsequent February 2017 motion did not delay her deadline to file a
notice of appeal. The court further noted that this case “exemplifies the concern for never-ending
litigation” as expressed by the Supreme Court in Sears v. Sears, 85 Ill. 2d 253 (1981). Therefore,
the court found that Mother’s failure to file a timely notice of appeal resulted in the court’s lack of
jurisdiction to decide the merits of the appeal.
In re Marriage of Siakpere and Alexander, 2018 WL 171916-U (Ill.App.1 Dist.), September 28,
2018*
The parties were married in 2002 and Husband filed a petition for dissolution of marriage in 2015.
The circuit court entered a judgment, which included a finding that certain real estate parcels of
land were marital property. Husband appealed.
On appeal, the court found that Husband failed to provide a sufficient record, as his claim is based
on testimony from trial. However, the Husband did not provide a transcript or acceptable
substitute. In the absence of a complete record on appeal, the court must presume that the court
acted in conformity with the law and with a sufficient factual basis for its findings. Therefore, the
court affirmed the trial court’s judgment.
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CHILD-RELATED EXPENSES
In re Marriage of Leimbach, 2018 WL 5310682 (Ill.App.3 Dist.), October 25, 2018*
A judgment for dissolution of marriage and marital settlement agreement was entered in 1995.
The parties had two children. The judgment addressed payment of uncovered medical expenses
but did not address the issue of post-high school educational expenses. In 2009, Wife filed a
petition for contribution to post-high school educational expenses on behalf of the parties’ oldest
daughter, as she would soon be attending college. In 2010, after hearing, the trial court ordered
Husband to pay $5,000 towards the post-high school educational expenses for the prior school
year, as well as 100% of the post-high school educational expenses for the current school year.
Also, in 2010, Wife filed a petition for rule to show cause for Husband’s nonpayment of uncovered
medical expenses. Husband was ordered to pay $100 per month until same were paid in full. In
2016, Wife filed a petition for rule to show cause to hold Husband in indirect civil contempt for
failure to pay the court-ordered educational and medical expenses. The trial court entered a
judgment against Husband for the full amounts owed.
Husband appealed, arguing that he had insufficient funds to pay the post- high school educational
expenses and that Wife’s claims were barred by laches. The appellate court affirmed the ruling
of the trial court. Husband never made an argument that he had an inability to pay the amounts
ordered by the trial court. Further, Husband did not show that he was prejudiced by Wife’s delay
in enforcement of the court order.
CHILD SUPPORT
In re Marriage of Schroeter and Lindsay, 2018 WL 4760479 (Ill.App.1 Dist.), September 28, 2018*
The parties were divorced in 2008 and had four children. In 2015, Wife filed a petition for
modification of child support. The trial court heard evidence of Husband’s income and claimed
medical expenses and found Husband was not a credible witness. Husband had liver disease
and received a transplant. From 2012 through 2016 Husband received $719,548 from his mother
and stepfather. The trial court found that it could not determine Husband’s accurate net income
and awarded Wife an increase in child support based on what the trial court deemed to be
reasonable. The trial court also awarded retroactive child support and included in the court order
that the fact that a child emancipated shall not constitute a substantial change in circumstances
in the event of a future petition to modify child support.
Husband appealed, arguing that the trial court abused its discretion for setting child support
without calculating his income and his necessary medical expenses, that the trial court failed to
consider a minor child’s emancipation when setting child support, and that the trial court failed to
use the July 1, 2017 income shares model in setting child support calculations. The appellate
court affirmed in part, vacated in part, and remanded with instructions. The appellate court found
that due to the incompleteness of the record, it was presumed that the trial court made its ruling
with a sufficient factually basis and in conformity with the law. Therefore, the appellate court
affirmed the trial courts child support calculations and finding that Husband’s income was difficult
to ascertain. Regarding the method of the calculations, the appellate court found no error because
the outcome of the case would not change whether the amount was set under the old or new
statute since under both statutes the court is permitted to set reasonable child support when it is
unable to determine the obligor’s income. The appellate court found that the trial court abused
its discretion when it ordered Husband to pay an amount certain per month until the youngest
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child is emancipated and ruled that emancipation of a child is not a substantial change in
circumstances to apply for an adjustment of the amount of child support. On remand, the trial
court was directed to vacate the specific provisions of the order.
CODE OF CIVIL PROCEDURE 735 ILCS 5/2-1401(f) PETITION
See also REAL PROPERTY, In re Marriage of Blomenkamp, 2018 WL 4678572 (Ill.App.5 Dist.),
September 26, 2018*
COHABITATION
Moore v. Moore, 2018 WL 5098860 (Ill.App.2 Dist.), October 16, 2018*
During the dissolution proceeding, Husband was ordered to pay Wife $1,800 per month in
maintenance. Husband filed a petition to terminate the maintenance alleging that Wife was
cohabitating. The evidence revealed that Wife was in an on-again, off-again relationship. The
boyfriend had asked Wife to marry him, but she declined. The parties lived in separate residences,
but boyfriend was on two of her bank accounts. Despite the fact that he was on the accounts, he
never used the accounts. The parties spent holidays together and vacationed together.
In this case, the court found that there was no de facto marriage. Boyfriend kept no personal
belongings at Wife’s house, and he only spent one or two nights per week at her house. While he
was on her bank accounts, he did not deposit or withdraw any money. The court found that the
fact that the couple spent holidays together does not mean that their relationship had obtained a
level of permanence sufficient to terminate maintenance. Therefore, there was no de facto
marriage.
CONTEMPT
See also MAINTENANCE, In re Marriage of Kesinger, 2018 WL 4773362 (Ill.App.4 Dist.),
September 28, 2018*
DEFAULT JUDGMENT
In re Custody of D.M., 2018 WL 4761063 (Ill.App.1 Dist.), September 28, 2018*
The parties were never married, but were the biological parents of D.M. In 2014, Father filed a
petition to determine the existence of the father and child relationship and establish joint custody
and visitation. Mother filed an answer and counter-petition, in which she sought sole custody.
On November 1, 2017, the trial court granted a motion to withdraw filed by Mother’s attorneys.
The trial court entered a written order that required her to file her pro se appearance, and that
Mother must appear in court when the matter is heard for further status on November 27, 2017.
Also, on November 1, 2017, Father filed an amended petition for sole allocation of parental
responsibilities, child support and other relief. On November 2, 2017, Mother’s former attorneys
mailed her the November 1, 2017 court order. Father’s amended petition was not included, but it
was noted that if Mother did not appear in court on November 27, 2017 a default/dismissal may
be entered against her.
Mother did not appear in court on November 27, 2017. That day, Father filed a certificate and
motion for default, asserting there was personal service on Mother and that he gave her notice of
his intent to proceed to a default prove-up hearing. The trial court entered a written order and set
the matter for prove-up on December 28, 2017 and stated Mother must appear in court on that
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date. Neither Father’s motion nor the courts November 27, 2017 order mentioned the amended
petition for sole allocation of parental responsibilities. Mother retained a new attorney, who
appeared in court on December 28, 2017. Mother did not appear. That day, the trial court entered
a written order stating that a default was entered against Mother and Father’s amended petition
for sole allocation of parental responsibilities was granted. The trial court further stated that
Mother was served with notice of the court date and she failed to appear. Mother filed a motion
to vacate or reconsider the default judgment, which was denied.
Mother filed an appeal, arguing the trial court erred by entering a default judgment against her
and maintained that Father did not notify her of the amended petition for sole allocation of parental
responsibilities. The appellate court affirmed the ruling of the trial court. The appellate court noted
that the record did not contain a transcript for the hearing on December 28, 2017, and without
adequate record on appeal, it will be presumed that the order entered by the trial court was in
conformity with the law and had a sufficient factual basis. Further, Mother was properly served
with notice of all court dates.
DOMESTIC VIOLENCE ACT
Yazeji v. Assaf, 2018 WL 4964342 (Ill.App.3 Dist.), October 10, 2018*
In 2013, a petition for dissolution of marriage proceeding was filed. The parties had been living
in separate residences, and a temporary parenting schedule was implemented wherein the
parties exercised parenting time on alternating weeks. In 2017, Wife filed a petition for order of
protection for herself and the parties’ four children. The allegations in the petition consisted of
Husband strangling and hitting one of the children in the face, as well as throwing the child to the
ground. Wife alleged that Husband harassed her by repeatedly showing up at public places where
she was at and interfering with her parenting time. Husband was ordered to have supervised
parenting time. A plenary hearing took place, and the trial court denied Wife’s petition for an order
of protection on her own behalf. The trial court did not find by a preponderance of the evidence
that Husband committed harassment against Wife. The trial court found that Husband had
abused the parties’ son and entered a two-year plenary order of protection; however, Wife was to
facilitate telephone calls.
Husband appealed the plenary order of protection against him. Wife appealed the denial of the
petition for a protective order on her behalf against Husband. The appellate court affirmed the
ruling of the trial court. The evidence was sufficient to support a finding of abuse by Husband
towards the parties’ child. The trial court’s remedies were not unreasonable in ordering Wife to
facilitate telephone communication. The trial court’s finding that Wife failed to carry her burden
of proving harassment was not against the manifest weight of the evidence.
JURISDICTION
Scott v. Ferreira, 2018 WL 5019194 (Ill.App.5 Dist.), October 9, 2018*
The order granting Mother’s motion to dismiss was affirmed by the appellate court as the circuit
court lacked jurisdiction over the proceedings.
Mother was a citizen of Brazil and Father was a U.S. citizen. Mother gave birth to the parties’ child
in Brazil, but the child had a U.S. passport. Father paid for Mother, the parties’ son, and Mother’s
son from another relationship to come to the U.S. Father alleges that there was no return ticket;
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however, Mother alleged that she had to ask leave of court to bring her other son, and there was
a return ticket for six months out.
On January 10, 2018, Mother moved out of Father’s residence and into a domestic violence
shelter. On January 11, 2018, Father filed a petition for allocation of parenting time. The next day,
he filed a verified petition for temporary restraining order and preliminary and permanent injunctive
relief, asking that Mother not be allowed to return to Brazil. Mother filed a motion to dismiss
pursuant to the UCCJEA. The motion alleged that the child was born in Brazil in October 24, 2016
and on September 24, 2017, the child and Mother came to the U.S. on a six-month tourist visa.
Ultimately, the trial court granted Mother’s motion.
The sole issue on appeal was whether the court erred in granting the motion to dismiss. The court
found that because the Act requires a child to live in Illinois with a parent for six months prior to
the filing of the petition, it was correctly determined that Illinois was not the home state of the
child. There was no genuine issue of material fact.
In his appeal, Father alleged that the court should have addressed the issue of emergency
temporary jurisdiction. However, Father waived the issue by not arguing it at the trial level. The
circuit court still could not have exercised temporary emergency jurisdiction. The fact that Mother
fled with the child to a domestic violence shelter rebuts the presumption of emotional distress.
Further, Mother was not concealing the child as she was successfully served with the petitions at
the shelter.
LACHES
See also CHILD-RELATED EXPENSES, In re Marriage of Leimbach, 2018 WL 5310682 (Ill.
App.3 Dist.), October 25, 2018*
MAINTENANCE
Callaway v. Broughton, 2018 WL 4850093 (Ill.App.3 Dist.), October 4, 2018*
The appellate court found that the trial court did not err by treating Husband’s lottery winnings as
income and awarding former Wife a one-time lump sum maintenance payment plus increasing
the monthly maintenance amount.
Husband won $700,000 from the lottery, $423,749 after taxes. Wife had COPD and had not been
employed since 2009 and was drawing from her retirement. She filed a motion to increase her
maintenance based on the winning; and Husband filed a motion to decrease his maintenance
because he had lost his job and was now at a lesser paying job. After, the hearing, the court
awarded Wife a lump sum maintenance payment in the amount of $123,125, and increased
Husband’s maintenance obligation. The appellate court found that courts have held that an item
treated as property for purpose of the distribution of marital property may be considered income
after the judgment of dissolution has been finalized. Therefore, the lottery award could be
considered income for the purpose of the modification.
During the appellate proceedings, Wife died. As this was a lump sum award, the court found that
the money was to be paid to her estate.
In re Marriage of Kesinger, 2018 WL 4773362 (Ill.App.4 Dist.), September 28, 2018*
In 2013, the parties’ 31-year marriage was dissolved. Husband was an attorney and owned his
own practice. Wife occasionally worked for Husband but had no other employment or income
other than Social Security benefits. The trial court ordered Husband to pay Wife $3,250 per month
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in maintenance. Wife subsequently filed two petitions for rule to show cause for Husband’s failure
to pay maintenance. Husband filed a motion to vacate or modify the trial court’s maintenance
order. In 2016, the trial court conducted a hearing and found Husband in contempt. The trial
court also modified the maintenance amount to $2,346.80 per month due to Husband’s retirement
due to his law license being suspended, and monthly monies received from his daughter and
Social Security. Wife then filed a third motion asking Husband to be held in contempt for failure
to pay the required maintenance. The trial court held Husband in contempt and determined
Husband willfully failed to pay maintenance even though he had the ability to do so.
Husband appealed, arguing the trial court erred in calculating the $72,000 he received from his
daughter as income when determining the maintenance calculations. Husband argued the
monies were a result of his suspension from the practice of law and were a loan he had to repay.
The appellate court affirmed the decision of the trial court. The appellate court found that the trial
court did find a substantial change in circumstances and reduced Husband’s maintenance amount
based on his retirement and suspension from the practice of law. As the trial court made findings
that Husband was not credible in his assertion that the monies received from his daughter were
a loan, the appellate court found no abuse of discretion by the trial court.
See also COHABITATION. Moore v. Moore, 2018 WL 5098860 (Ill.App.2 Dist.), October 16,
2018*
PREMARITAL AGREEMENTS
In re Marriage of Kranzler, 2018 WL 171169 (Ill.App.1 Dist.), September 27, 2018**
The parties were married in October 1984, on the same day that they executed a premarital
agreement. Husband is eighteen years older than Wife. The parties’ children are emancipated.
The parties’ premarital agreement provided, in pertinent part, for the retention of pre-marriage
property, the division of marital property, a division of Husband’s net estate at the time of his
death, and a payment agreement from Husband to Wife in lieu of maintenance. In October 2015,
Wife filed a petition for dissolution. Husband subsequently filed a motion for declaratory judgment
under section 2-701 of the Code of Civil Procedure, requesting the circuit court to find the
premarital agreement valid and enforceable.
Wife filed a motion for voluntary dismissal of her dissolution action. After Wife filed her motion for
voluntary dismissal, Husband filed a counterpetition for dissolution of marriage and a motion for
leave to file said counterpetition. Husband further filed a response to Wife’s voluntary dismissal
of her petition, asserting that his motion for declaratory relief could stand as an independent cause
of action surviving the dismissal. In November 16, the circuit court granted Wife’s motion for
voluntary dismissal of her petition for dissolution but found that Husband’s motion for declaratory
judgment constituted an independent action surviving dismissal of her petition. The circuit court
further denied Husband’s motion for leave to file a counterpetition for dissolution of marriage.
Husband then initiated a separate dissolution of action, to which Wife filed an answer and
counterclaim. Husband moved to dismiss the counterclaims in his dissolution case. Finally, from
a procedural standpoint, Wife filed a motion to dismiss Husband’s motion for declaratory judgment
in the present case on the basis of lack of subject matter jurisdiction and failure to satisfy the
termination-of-controversy required for declaratory relief. A trial was held on Husband’s motion
for declaratory relief. At trial, both parties testified that they did not want to get married but faced
significant family pressure from both sides due to Wife being pregnant. Husband told Wife that
8
* Unpublished/Rule 23(e)(1) decision.
** Not released for publication in the permanent law reports.
Until released, subject to revision or withdrawal.

they could get married, if a premarital agreement was executed. Wife testified at trial that she
had reviewed the premarital agreement with her lawyer but claimed that she did not understand
what she would receive in the event of divorce or what she was giving up. She did acknowledge
that she was presented with an exhibit listing Husband’s assets when she met with her lawyer.
Wife further testified that Husband fully supported her financially during the marriage. Pursuant
to the premarital agreement, Wife was to receive $2,500 per month for 100 months. At trial, Wife
testified that amount was insufficient to cover her medical bills, and further testified to having
several current health issues. The circuit court entered an order finding that the premarital
agreement was valid and enforceable and granting Husband’s motion for declaratory relief. Wife
appealed.
On appeal, the court addressed the following issues: 1) subject matter jurisdiction; 2) validity of
the premarital agreement; 2) unforeseen condition of penury; 3) duress and undue influence; 4)
fairness and reasonableness; and 5) unconscionability. First, the court addressed subject matter
jurisdiction, citing heavily from In re Marriage of Best, which found that an appellate court may
consider a declaratory judgment motion concerning the validity and effect of a premarital
agreement before a final dissolution order has been entered, as long as the requirements under
section 2-701 have been met. Here, the court found that, at the time the trial court considered
Wife’s motion for voluntary dismissal of her petition for dissolution, an active controversy
regarding the agreement remained. The court further noted that several matters were pending
before the trial court at the time and pointed out that Wife raised as counterclaim in Husband’s
separate dissolution filing the same arguments that she raised in the present case (against the
declaratory judgment action). The court found that the validity and enforceability of the premarital
agreement was not “merely an ancillary issue,” but formed a separate claim for relief based on
separate statutory grounds.
Next, the court considered the validity of the premarital agreement. The court found that the trial
court applied the correct law in asserting the validity of the premarital agreement, in that it applied
common law and not the Illinois Uniform Premarital Agreement Act.
The court next addressed Wife’s claim that the premarital agreement should be invalidated as it
created an unforeseen condition of penury given her poor health. The court agreed with the trial
court’s finding that, at the time the parties’ signed the agreement, it did not create an unforeseen
condition of penury and was fair and reasonable given the parties’ age difference, the
maintenance provision and the estate provision.
Wife contended that the trial court erred in finding that the premarital agreement was not procured
under duress or by undue influence. Wife argued that a confidential relationship existed between
her and Husband, that she was younger than him, foreign born, from a sheltered background,
was a non-native English speaker, and was physically ill during her pregnancy when she signed
the agreement. The court noted that Wife testified that although she was ill during her pregnancy,
she was nevertheless working. She had also retained a lawyer and had him explain the premarital
agreement and make revisions to the same. The court acknowledged that the trial testimony
showed that neither party particularly wished to be married but married because their families
wanted them to because of the pregnancy. The court found that the trial court’s factual
determinations were not manifestly erroneous.
Wife further argued that the $2,500 per month payments deemed the agreement neither fair nor
reasonable due to her the amount being insufficient and unfair given her health costs, standard
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of living, Husband’s wealth, and the total amount she could receive being capped by $250,000,
less amounts paid for temporary maintenance and attorney’s fees. The court noted that the
agreement did not leave Wife without a financial settlement and did not involve a complete waiver
of maintenance. The court also noted that the dissolution case remains pending, and the circuit
court noted that it would make further rulings in the future and “hear the condition of the parties
in a trial.”
As for unconscionability, the court noted its finding was consistent with its prior analysis regarding
the same issues and held that Wife had not show that the agreement was so unconscionable
such that it involved a “lack of meaningful choice by one party” under the circumstances.
Based on the above, the court affirmed the trial court’s order allowing Husband’s motion for
declaratory judgment to stand on its own and its order finding the premarital agreement valid and
enforceable.
PROPERTY
In re Marriage of Jachim, 2018 WL 4859524 (Ill.App.2 Dist.), October 5, 2018*
The appellate court found that the trial court did not abuse its discretion in dividing the parties’
marital assets. At the conclusion of the trial, the court awarded various investment properties to
Husband. Husband alleged that the court failed to consider the various encumbrances on those
properties, which would diminish the value of the properties. However, based on the review of the
record, it is clear that the court did consider the encumbrances when determining the value of the
properties, and the encumbered values are reflected in the Judgment.
REAL PROPERTY
In re Marriage of Blomenkamp, 2018 WL 4678572 (Ill.App.5 Dist.), September 26, 2018*
In 2006, the parties executed a mortgage on their marital estate in favor of Wells Fargo. Wife
signed a promissory note, Husband did not. In 2007, Husband filed a petition for dissolution of
marriage. Although the parties’ marriage was dissolved in 2010, and all property issues were
reserved. In 2011, Wells Fargo brought a foreclosure action against the parties. Husband filed
a petition in the foreclosure action to consolidate the divorce and foreclosure proceedings, which
was denied by the foreclosure court. In 2011, while the foreclosure action was pending, Husband
filed a motion for leave to file an amended complaint in the divorce action, requesting the trial
court name Wells Fargo as a third-party respondent in the parties’ divorce proceeding as the
validity of the mortgage was at issue. The trial court granted Husband’s motion, and Husband
filed an amended complaint alleging Wells Fargo had a property interest in the marital residence
and requesting the court to determine same.
In 2012, the trial court entered an order finding Wells Fargo in default for failing to file an answer
to the amended complaint. The trial court also found that Wells Fargo failed to perfect its
mortgage and security instrument regarding the real estate as Wells Fargo had not obtained a
homestead waiver from Husband. As a result, the trial court found that Wells Fargo had no legal
or equitable interest in the marital residence and ordered Wells Fargo to execute a release of the
mortgage/security. In 2013, a judgment for dissolution of marriage and marital settlement
agreement was entered, finding Wells Fargo’s interest had been terminated and stating the
parties could apply for a release of the mortgage. Also, in 2013, the foreclosure court dismissed
Wells Fargo’s complaint. In 2016, Wells Fargo filed a section 2-1401(f) petition seeking to vacate
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the 2012 default order. Wells Fargo argued the amended complaint provided insufficient notice
that its interest in the mortgage could be terminated. The trial court denied Wells Fargo’s 2-1401(f)
petition, as well as a subsequent motion to reconsider.
Wells Fargo appealed, arguing the trial court’s ruling exceeded the prayer for relief contained in
the complaint. The appellate court affirmed the decision of the trial court. Husband’s complaint
specifically requested the trial court to determine Wells Fargo’s interest. As such, the trial court’s
determination was consistent with the prayer for relief. Wells Fargo failed to demonstrate unfair
surprise. Wells Fargo was properly served with the complaint and failed to respond.
RELOCATION
In re Marriage of Flournoy, 2018 WL 180568-U (Ill.App.2 Dist.), October 17, 2018*
The parties were married in 2001 and had three children. Mother’s eventual discovery of the
existence of Father’s child from another relationship (during the parties’ marriage) apparently led
to the breakdown of the marriage. During the divorce proceedings, Mother lost her job and was
unsuccessful in finding employment in the greater Chicago area, where the parties resided. In
2016, a judgment for dissolution of marriage was entered, which incorporated a marital settlement
agreement and agreed allocation judgment. The allocation judgment provided for shared parental
responsibilities and joint responsibility for major decision making. In January 2017, Mother
received an offer for a vice president of human resources position in North Carolina. Father
refused consent to Mother to permanently relocate the minor children, and Mother filed a petition
to relocate. A hearing was not held until May 2018, by which time Mother had moved to North
Carolina and the minor children were residing with Father (who was renting an apartment so that
the minor children could continue to remain in the same school district). During the hearing, the
children’s Guardian ad litem recommended denying Mother’s relocation petition, citing that
Father’s relationships with the children would be impacted in a substantial, negative way if they
were to move to North Carolina. The children had expressed different sentiments at different
points about whether they wanted to move to North Carolina, but they did not testify. In July 2018,
the trial court denied Mother’s relocation petition and Mother appealed.
On appeal, the standard of review was whether the trial court’s decision was against the manifest
weight of the evidence. Mother alleged that the trial court improperly weighed her anger toward
Father against the other statutory best-interest factors. The court noted that the circumstances
in petitions to relocate are evaluated on a case-by-case basis, and that some factors to consider
(under Section 609.2(g)) may weigh more heavily than others. The court found that the trial court
was “appropriately concerned” that Mother would use the children’s relocation as an opportunity
to minimize their relationship with Father. The court further noted that the trial court considered
all of the statutory factors and that the trial court’s decision was not against the manifest weight
of the evidence.
Reyes v. Reyes, 2018 WL 5298730 (Ill.App.2 Dist.), October 22, 2018*
The trial court’s decision granting Mother’s petition to relocate to Texas with the parties’ son was
not against the manifest weight of the evidence. The parties had separated prior to the birth of
the child and were divorced when he was two years old. The child was nine years old. Both
parents had remarried and had children of the new marriage. Mother had sole custody of the child
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and lived in Minooka. Father lived in Chicago and saw the child every other weekend. Because
of the distance (60 miles), he was unable to have weekday visits.
Mother’s husband accepted a new job based out of Texas. It was not a requirement for him to
move to Texas, but he was spending the majority of his time in Texas, essentially making the
Mother a single mom of three. Prior to obtaining the job based out of Texas, Mother’s Husband
had coached the child’s soccer team, attended all extra-curricular activities, and had a very close
relationship with the child. The move would allow Mother’s family to live under one roof. The
appellate court found that although Father raised several compelling points, the standard of
review does not contemplate factor-by-factor dissection of the court’s findings. Rather, the
appellate court considers whether the court’s balancing of all factors, with no one factor
controlling, reflects that the opposite conclusion is clearly apparent. The court may not reweigh
the factors.
SANCTIONS
In re Marriage of Szczepanczyk, 2018 WL 172047-U (Ill.App.1 Dist.), October 5, 2018*
Husband filed a petition for dissolution or marriage and allocation of parental responsibilities. In
December 2016, Wife was served with interrogatories and requests for production, which she did
not answer. Husband’s counsel sent a 201(k) letter in June 2017 and an agreed order resetting
the discover deadline was entered in July 2017. Wife failed to tender discovery by the new agreed
upon discovery deadline. Husband subsequently filed a motion to compel. Meanwhile, Wife failed
to appear for her scheduled deposition. In September 2017, the circuit court entered ordered
Wife to fully comply with discovery requests by September 28, 2017 and appear for her
reschedule deposition. The order further stated that Wife would be barred from presenting
evidence, testifying, or calling witnesses at trial if she failed to fully comply with said order within
14 days. Wife then tendered a witness disclosure list with more than 80 entries, most of which
were vague and some that did not even identify witnesses by name. On September 28, 2017
(the discovery deadline), Wife tendered to Husband’s counsel a box of unlabeled and unorganized
papers, two flash drives, and largely incomplete, handwritten answers to interrogatories. She did
not show up for her rescheduled deposition. In response to Wife’s actions, Husband filed an
emergency motion seeking sanctions pursuant to Supreme Court Rule 219(c), to which the circuit
court struck all previous and later filed pleadings by Wife. The circuit court allowed the matter to
proceed to trial but barred Wife from presenting evidence or calling witnesses. After a bench trial,
the circuit court entered a written order granting Husband’s petition for dissolution and awarded
him full parental responsibilities. Wife appealed.
On appeal, the court found that Rule 219(c) authorizes a trial court to impose a sanction “upon
any part who unreasonably refuses to comply with any provisions of this court’s discovery rules
or any order entered pursuant to these rules.” The court further found that the trial court did not
abuse its discretion by striking the Wife’s pleadings and by barring her from presenting evidence
or calling witnesses at trial, thus affirming the circuit court’s Rule 219 sanctions and judgment.
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Maintenance: 101

What does maintenance
mean to our clients?
• What is the terminology used by our clients?
• What is the mindset of our clients?
• The way an attorney thinks of maintenance may be very
different than what our clients think they understand:
o
o
o
o

Know
Expect
Want
Need

Explain, Listen, Educate, Strategize
Set Reasonable Expectations
Cost Benefit Analysis

Legislative Changes To The Illinois
Statute Regarding Maintenance
• Senate Bill 2289 has been enacted
• Now known as Public Act 100-0923
• Effective Date January 1, 2019

Read the statute
Know the changes and the impact
http://www.ilga.gov/legislation/publicacts/100/PDF/100-0923.pdf

What Caused the Changes?
The Tax Cuts and Jobs Act
•

December 2017: The Tax Cuts and Jobs Act resulted in major changes
in the tax law.
Section 11051: Repeals the deduction of alimony (maintenance)
payments as of January 1, 2019.

• The amendments apply to:
(1) Any divorce or separation instrument (as defined in section 71(b)(2) of
the Internal Revenue Code of 1986 as in effect before the date of the
enactment of this Act) executed after December 31, 2018, and
(2) Any divorce or separation instrument (as so defined) executed on or
before such date and modified after such date if the modification
expressly provides that the amendments made by this section apply to
such modification.

• What Did The Tax Cuts and
Jobs Act Do And Not Do?
•

Financial Effect: May negatively affect the financial resources of the “family” because
maintenance awards moving forward result in the payor having to pay taxes on the
income which could likely be at a higher tax rate. Net effect essentially means that
more money for the government and less for the family.

•

New Awards: The amendment to IMDMA 504 implemented a new formula for
calculating maintenance to address the potential disparity and lack of fairness.
Intention: New formula uses higher percentages than the old statute to accommodate for
using the lower net income. (33 1/3 % of net less 25% of net)
Practice Tip: Know The NEW Formula and Know How To Calculate NET Income.

•
•
•

Old Awards: Moving forward, still permits maintenance awards that were entered on or
before 12/31/2018 to continue to be deductible to the payor and includable as income to
the recipient. But the Illinois amendment left open the option of modifications of
pre-2019 awards as to whether it is deductible/includable.
Practice Tip: BOTH
parties must expressly state in the order if not intending to apply OLD formula (or
regarding tax treatment).

•

So is it more complicated or less complicated???

“Entitlement” to Maintenance
•
•

Moving Forward – How do you start?
Court no longer “determines” whether maintenance award is
appropriate and now it must “make a finding as to” whether
maintenance is appropriate. If the Court does not find that
maintenance is appropriate, then it shall bar maintenance despite
length of marriage at the outset of the action.

•

Practice Tips:
• Include specific language that a finding is being made and that
the Court considered all relevant factors of IMDMA 504; and
whether maintenance is or is not appropriate.
• Know the 14 factors as well as the revisions regarding 750 ILCS
5/504(a)(6.1) and (11).

Amount of Maintenance
•

Once court finds maintenance is appropriate then it orders
maintenance as either guideline or non-guideline.
o

•

750 ILCS 5/504(b-1)(1)(A) and (A-1)
o

o

•

Compute ONLY IF the Court finds that maintenance is appropriate.

(A) The amount of maintenance under this paragraph (1) shall be calculated by taking 33 1/3% of
the payor’s net annual income minus 25% of the payee’s net annual income. The amount calculated
as maintenance, however, when added to the net income of the payee, shall not result in the payee
receiving an amount that is in excess of 40% of the combined net income of the parties.
(A-1) Modification of maintenance orders entered before January 1, 2019 that are and continue to be
eligible for inclusion in the gross income of the payee for federal income tax purposes and deductible
by the payor shall be calculated by taking 30% of the payor’s gross annual income minus 20% of the
payee’s gross annual income, unless both parties expressly provide otherwise in the modification
order. The amount calculated as to maintenance, however, when added to the gross income of the
payee, may not result in the payee receiving an amount that is in excess of 40% of the combined
gross income of the parties.

Still have the cap of 40%
•
•

Use NET if using section A of statute
Use GROSS if using section A-1 of statute

What Type Of Maintenance
•

750 ILCS 5/504 (b-2)(3): Once the Court makes it finding that maintenance is
appropriate then it must state the type:
• Fixed Term – Terminates after a specific time period or event
• Indefinite – Goes on and on and on until…..
• Reviewable – “When” is still within the discretion of the Court
• Reserved - Leaves open the possibility (every payor’s worst nightmare)
•

750 ILCS 5/504(b-4.5):
(1) Fixed-Term Maintenance. If a court grants maintenance for a fixed term, the
court shall designate the termination of the period during which this
maintenance is to be paid. Maintenance is barred after the end of the period
during which fixed-term maintenance is to be paid.
(2) Indefinite Maintenance. If a court grants maintenance for an indefinite term
the court shall not designate a termination date. Indefinite maintenance
shall continue until modification or termination under Section 510.
(3) Reviewable maintenance. If a court grants maintenance for a specific term
with a review, the court shall designate the period of the specific term and
state that the maintenance is reviewable. Upon review, the court shall make
a finding in accordance with subdivision (b-8) of this Section, unless the
maintenance is modified or terminated under Section 510.

The Effect of the “Type”
Moving Forward
• The Before –
o Maintenance in marriages under 10 years could be fixed term.
o Maintenance in marriages over 20 years could be indefinite.
o The type for marriages between 10-20 years was not specified.

• The After –
o The type can be applied to any marriage up to 20 years.
o Deleted 750 ILCS 510(a-6) which dealt with reviews for marriages less than 10
years.

Duration of Maintenance
750 ILCS 5/504(b-1)(1)(B) – Term based upon length of marriage at date of filing
• < 5 years:
.20
• > 5 years and < 6 years:
.24
• > 6 years and < 7 years:
.28
• > 7 years and < 8 years:
.32
• > 8 years and < 9 years:
.36
• > 9 years and < 10 years:
.40
• > 10 years and < 11 years:
.44
• > 11 years and < 12 years:
.48
• > 12 years and < 13 years:
.52
• > 13 years and < 14 years:
.56
• > 14 years and < 15 years:
.60
• > 15 years and < 16 years:
.64
• > 16 years and < 17 years:
.68
• > 17 years and < 18 years:
.72
• > 18 years and < 19 years:
.76
• > 19 years and < 20 years:
.80
• > 20 years : The court in its discretion shall order maintenance for a period
equal to the length of the marriage or for an indefinite time.

What if: “More than 50%, what this is so unfair!!”
• 750 ILCS 5/504(b-1):
o If the application of guideline maintenance results in a combined maintenance and child
support obligation that exceeds 50% of the payor’s net income, the court may determine nonguideline maintenance in accordance with paragraph (2) of this subsection (b-1), nonguideline child support in accordance with paragraph (3.4) of subsection (a) of Section 505, or
both.

• Moving Forward: Court can deviate from maintenance, child
support or both.
o 750 ILCS 5/504(b-3.5): Net Income. As used in this section, “net income” has the same
meaning provided in Section 505 of this Act, except maintenance payments in the pending
proceedings shall not be included.
o 750 ILCS 5/505: Regarding child support, maintenance is included in gross income if taxable
and net income if non-taxable.

Net Income
• Use standardized tax amount unless the criteria for the
individualized tax amount is met.
• 750 ILCS 5/505(a)(3)(B):
As used in this Section, “net income” means gross income minus either the
standardized tax amount calculated pursuant to subparagraph (C) of this paragraph
(3) or the individualized tax amount calculated pursuant to subparagraph (D) of this
paragraph (3), and minus any adjustments pursuant to subparagraph (F) of this
paragraph (3). The standardized tax amount shall be used unless the requirements
for an individualized tax amount set forth in subparagraph (E) of his paragraph (3) are
met. “Net Income” includes maintenance not includable in the gross taxable income
of the payee for federal income tax purposes under a court order in the pending
proceedings or any other proceedings and shall be included in the payee’s net
income for purposes of calculating the parent’s child support obligation.

What about…
• Unallocated Support: The language regarding
unallocated maintenance (formerly in (b-4)) was stricken
so moving forward not an option in original maintenance
awards after 1/1/2019.
• Non-Guideline Maintenance: Will it be easier or more
difficult to obtain for our clients?
• Deviations: If Court deviates child support, maintenance
or both, how will those numbers influence/affect a review
and/or modification of a maintenance award?

Recap: The Steps To Moving Forward
INITIAL AWARD OF MAINTENANCE (after 1/1/2019)
• 1. Entitlement - finding of yes/no
• 2. Specify What Type Of Maintenance
• 3. Determine If Guideline or Non-Guideline
• 4. If Guideline:
What is the net income of each party
Calculate at 33 1/3 % less 25%
• 5. If Non-Guideline - Negotiate
• 6. Duration/Timeframe
• 7. Written Order clearly reflects the above

Modifications
•
•

Maintenance awards (before 1/1/2019) can be modified pursuant to 750 ILCS 5/510.
If an original maintenance award is modified, how will the number be calculated.
Do Not Forget the Old Law (30% less 20% - use gross)

• 750 ILCS 5/510(a-5):
An order for maintenance may be modified or terminated only upon a showing of a substantial
change in circumstances. The court may grant a petition for modification that seeks to apply
the changes made to Section 504 by this amendatory Act of the 100th General Assembly to an
order entered before the effective date of this Amendatory Act of the 100th General Assembly
only upon a finding of a substantial change in circumstances that warrants application of the
changes. The enactment of this amendatory Act of the 100th General Assembly itself does
not constitute a substantial change in circumstances warranting modification.

Moving Forward:
• The Amendment is NOT the basis for the substantial change in
circumstances.
• Know your case law.
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