Professional Responsibility Section
PRMCLE Meeting
DuPage Judicial Center - ARC
12/12/18
11:45 AM – Noon

Welcome/Introductions
Jamie Ryan, Section Chair
Thank you to today’s lunch sponsor:

Noon – 1:00 PM

Program
Civility in the Courtroom
Hon. Bonnie Wheaton, Mary Andreoni – Ethics Counsel for the ARDC,
& John O’Reilly – O’Reilly Law Offices, LLC
Please see attached for speaker bios
Judge Wheaton will address attorney attire, pen-clicking and coinjingling and other distractions to avoid. She will also discuss a
recent 2nd District case where the appellant's attorney was referred
to the ARDC for comments he made about the judge (her) in his
brief. Online civility will also be discussed. Mary will speak on the
meaning of civility, how the legal profession views incivility in the
legal profession, the rules of professional conduct that address
civility, suggestions on how to address uncivil conduct, the
incivility complaints brought to the ARDC, and lawyers disciplined
as a result of incivility. John will discuss how attendees should
speak to and treat pro se litigants, how to interact with bench,
clerks, and other courthouse staff, and how to interact with
opposing counsel in the courtroom during hearings.

Next Meeting:

1/28/18 – Jonathan Simon from Heritage Professional Associates,
Ltd speaking on Mental Health/Substance Abuse topic

DCBA Events:

1/17/19 – New Lawyer Lunch with a Judge

Earn CLE Online!
DCBA OnDemand CLE is Now Powered by IICLE The Illinois Institute for Continuing Legal
Education (IICLE®) and the DuPage County Bar Association (DCBA) are excited to offer a
new IICLE®Share collaboration to provide DCBA members a high quality and reliable online
learning experience. Members can find the link to The Illinois Institute for Continuing Legal
Education (IICLE) on the DCBA website under “Legal Community”OnDemand CLE
Online CLE Catalog

View & Print All CLE Certificates through the DCBA Website:
Manage Profile -> Professional Development (under content & features) and choose the icon to
the left of each meeting to print your certificate directly or choose to have them emailed to you
to save to your computer (you MUST be logged in to view this feature)

Joseph Mirabella Jr.
Domestic Relations Trial Advocacy Program
Four Consecutive Fridays
February 8th, February 15th, February 22nd & March 1st 2019
1:00pm-4:30pm
DuPage Judicial Center, 505 N. County Farm Rd. Wheaton
This four-part workshop is geared toward domestic relations, but will provide every participant with important trial
advocacy skills to be used in any area of law. This program features instructors with extensive Domestic Relations
trial experience teaching a vast array of students with different levels of experience. The program offers real life
scenarios involving many differ issues an attorney can expect during the trial. Students can expect to participate in
every aspect of a trial concluding with a condensed mock trial on March 1st. Participants will experience each part
of the trial broken down with hands-on training in small groups which will assuredly make any attorney much
better prepared for their next (or very first) trial.
This program will qualify for 16 MCLE credit hours!

Enrollment is limited to the first 32 students.
Registration Fee includes program materials, refreshments & snacks each day and a reception after the final session.
Name ___________________________________________________ ARDC # _________________________
Address __________________________________________________________________________________
Phone ___________________________________ Email ___________________________________________
Registra on Fee:

_____ $400 for DCBA Members

_____ $500 for non‐DCBA Members

[ ] I enclose my check for $________________ made payable to the DCBA. Check #_______________
[ ] Please bill my credit card. #__________________________________________________________
Exp______CVV_____Signature________________________________________________________________
Note: Registra on fee must be received in the Bar Oﬃce by February 1st to guarantee registra on. Send
completed form with payment to DCBA, 126 S. County Farm Rd, Wheaton, IL 60187 or jkomornick@dcba.org

We cannot accept walk‐ins at this seminar.

Deadline for Refunds: Friday February 1st
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Mary F. Andreoni
Name: ___________________________________________
ARDC
Organization/Firm: _________________________________

11/6/18
Date: ________________________
Ethics Education Counsel
Title: ________________________
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• Law School and Year of Graduation
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• Past Professional Employment
• Number of Years in Practice
• Professional Associations:
• Law Related Publications:
• Anything else you would like to include

MARY F. ANDREONI is Ethics Education Counsel for the Illinois Attorney Registration and
Disciplinary Commission (ARDC) where she develops and implements the ARDC’s ethics education
initiatives, including the ARDC Ethics Inquiry Program and the Illinois Professional Responsibility
Institute, where she is also an instructor. She has authored many articles including the ARDC
publications, Client Trust Account Handbook (Rev. May 2015), The Basic Steps to Ethically Closing a
Law Practice (Oct. 2012), and Leaving a Law Firm: A Guide to the Ethical Obligations in Law Firm
Departure (Oct. 2012), and spoken at hundreds of programs on legal ethics. Prior to joining the
Commission, Ms. Andreoni was law clerk to Illinois Appellate Court Justice Mel R. Jiganti and later
practiced commercial litigation with the law firm of Peterson & Ross in Chicago. While in practice, she
also served as a board member on the ARDC Inquiry and Hearing Boards. Active in the Chicago Bar
Association (CBA), she has served on a number of committees, and is past chair of the CBA
Professional Responsibility Committee (2014-2015). Ms. Andreoni received her J.D. from Loyola
University School of Law in Chicago.
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Civility in the Courtroom

Mary F. Andreoni, ARDC Ethics Education Counsel
November 26, 2018

What is “Civility”?
• Civility has French and Latin and etymologies,
roughly meaning “relating to citizens.”

• Behavioral code of decency or respect that
characterizes a civilized society.
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Civility
Civility is not:
• Agreement;
• Liking someone;
• Absence of criticism; or
• Politeness or manners alone.

Lawyers’ Opinions on Civility in the
Legal Profession
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Questions Asked
• Have you experienced incivility in the past year? Month?
Week? How did you deal with it?
• What did you learn from that experience? Would you have
handled it differently?
• Have you ever involved a judge in dealing with another lawyer’s
incivility?
• Do you think lawyer incivility is getting worse? In what way?
• What do you think contributes to it?
• Have you ever been the instigator? Why?
• Do you think courts should become more involved? Disciplinary
authority? How?

POLL: Would you describe your
colleagues as:
 Very Civil/Professional
 Civil/Professional
 Neutral
 Uncivil/Unprofessional
 Very Uncivil/Unprofessional
91% of survey respondents describing their colleagues
as civil/professional or very civil/professional
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POLL: Have you experienced an
incident of uncivil or unprofessional
behavior in the last 6 months?


Yes.



No.

85% experienced uncivil or unprofessional
behavior in the last 6 months

Three broad types of unprofessional behavior
identified:
• Prejudice:
• inappropriate comments about a lawyer based on race,
age, or gender

• Rudeness:
• sarcastic or condescending attitude, or belittling
language; and

• Strategic incivility:
• misrepresentation or stretching the facts, playing
hardball, or indiscriminate or frivolous use of pleadings
or motions.

• Strategic was #1
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Venue/Settings of Uncivil Behavior

A Study of Lawyers 2014, IL Commission on Professionalism

Incivility and Effect on the Profession
Survey responses to consequences of incivility
include:







Makes it more difficult to resolve a matter 94%
Makes practice of law less satisfying 92%
Harms public confidence in judicial system 91%
Leads to increased litigation costs 89%
Tends to prolong discovery/negotiations 88%
Discourages diversity in the profession 51%
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Top suggestions raised by respondents to
improve civility:
• imposing or enforcing consequences through the
court system;
• training on civility/professionalism;
• mandatory continuing legal education on
civility/professionalism;
• educating judges to better deal with incivility;
• increasing law school professionalism training;
and
• creating a mechanism for reporting to the ARDC
or other tribunal.

The Meaning of “Incivility” Under
the IL Rules of Professional Conduct
• Taking action that merely serves to harass or maliciously
injure another (R. 1.2(f); 3.1, 3.2 & 3.3)
• Using means to embarrass, delay or burden another (R.
4.4); obtaining/obstructing evidence by violating
another's rights (R. 3.3, 3.4 & 4.4)
• Conduct prejudicial to the administration of justice;
discriminatory treatment of others (R. 3.3 & 8.4(a)(5))
• Bringing the courts or legal profession into disrepute
(S.Ct.R. 770)
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”Incivility” Complaints
Brought to the ARDC
• Does the asserted misconduct pose a serious threat of
undermining the public’s confidence?
• Typical example of a when a lawyer will be asked to respond:
– the lawyer used foul or threatening language toward
someone in the presence of others or in writing;
– the context involved the practice of law; and
– the language or conduct crosses a threshold of
unreasonableness.
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Prosecutions
Characteristics of some cases prosecuted:
• History of multiple claims of unprofessional behavior;
• Physical harm or serious threats to do so;
• Use of foul or threatening language documented by letter,
transcript or other writing;
• Diminished professional objectivity (lawyer took case too
personally or was pro se); and/or
• Underlying problem of mental or substance impairment.

Incivility and Discipline
Part 1: In re Gerstein, M.R. 7626, 91SH 354
(September 26, 1991) (censure)
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Incivility and Discipline
Part 2: In re Gerstein, M.R. 18377, 99 SH 1 (Ill.
November 26, 2002) (30-day suspension).
“If you decide that the copy of your letter of
October 14, 1998 is not suitable for eating
why don’t you take those bite sized pieces and
gently place them in that bodily orifice in
which no sun shines and try not to get any
paper cuts.”

Incivility and Discipline
Part 3: In re Gerstein, M.R. 21662, 06 SH 70
(Ill. September 18, 2007) (60-day suspension).
Jason: I hate your fucking existence. What you did to
my property was a vicious attack….Your existence
obviously is predicated upon a pair of pig fucking
parents otherwise I can’t explain that you are the by
product of the sow factor of birth. Too bad your
abortion of a birth wasn’t successful. So know this
you scum piece of cunt. I pray every time I pass the
front of my property that the rest of your life is a
living hell. I damn you in the name of God you piece
of human dog shit. Marvin
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Incivility and Discipline
Part 3: In re Michael R. Feldman, M.R. 19684,
03 CH 23 (Ill. November 5, 2004) (disbarment).
Cook County Associate Judge Mary Rochford
denied bond to Feldman after he was charged
with assault. He ran at his wife in a courthouse
hallway and had to be tackled by an assistant
state’s attorney. Thereafter, Judge Rochford
received a letter from Feldman in her courthouse
mailbox.

Incivility and Discipline
Feldman’s letter stated:
“…You imprisoned me when I was not guilty and set in
motion a chain of events that prevented me from proving my
innocence and destroying my life…After what happened to
me…I do not believe that there is a god, however in the event
that I am wrong, I pray to him that you are cursed throughout
your life. I curse you and wish for you a long and miserable,
unhappy, unfulfilling life. I hope that you regret waking every
day and that you wish you were dead…I pray that nothing
good ever happens to you or anybody that is supportive of
you. You are a mean-spirited, evil demon, and I can only hope
that what you did to me (and no doubt, to countless others)
comes back to haunt you for eternity…I fervently pray that
what goes around comes around and will revel in whatever
misfortunes you encounter.”
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In re Drew Randolph Quitschau
M.R. 29444, 2017PR00084 (Ill. Sept. 20, 2018)
• Lawyer, licensed 13 years, was partner in
Bloomington firm;
• Creates FACEBOOK account under fictitious
name: ‘John Kollengrade’;
• Lawyer uses account to post false/negative
review of another Bloomington attorney;
• The other lawyer, Jane Doe, is a partner at
another Bloomington firm;
• Lawyer opposed Doe in over 20 legal
proceedings in McLean County over the years;

More Quitschau
• Later, Lawyer creates false reviews of Doe’s legal
abilities and posts them on Martindale.com and
Lawyers.com websites;
• Soon after, Lawyer registers Doe’s name with
the Obesity Action Coalition, so that Doe would
receive materials from that organization. He
provides her name, e-mail and business address;
• Doe starts receiving e-mails and regular mail and
a lap-band kit was delivered to her law office;
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The Story Continues
• Lawyer completes an online registration
in Doe’s name for Diabetic Living, a
monthly magazine devoted to helping
individuals with diabetes to live fuller,
healthier lives;
• Doe starts receiving the organization’s
monthly magazine and materials related
to diabetes;

Still More M.R. 29444
• Lawyer completes an online registration in
Doe’s name for Pig International, a global
nutrition and health publication relating to
the pork production industry;
• Doe starts getting daily e-mails from Pig
International and other pork industry
organizations, and hog-related magazines
were delivered by regular mail to her law
office;
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Yet More…
• Lawyer completes an on-line
registration in Doe’s name for Auto
Trader, an online marketplace for
car shoppers and sellers;
• As a result of Lawyer’s actions, Doe
received multiple telephone calls
and e-mails from local auto
dealerships.
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More, More, More…
• Lawyer charged by ARDC with engaging in conduct
involving
dishonesty,
fraud,
deceit
or
misrepresentation;
• ARDC Hearing Board concludes Lawyer “wanted to
harass, hurt and make fun of” Doe;
• Board found Lawyer did not have sudden burst of
anger/short-term lapse of sound judgment due to an
adverse incident;
• Conduct lasted over lengthy period of time and, at
hearing, Lawyer acknowledged that Doe had done
nothing to justify his “retaliatory harassing behavior.”

Bottom Line
• Board troubled by fact that, although
Lawyer believed that stress arising
from handling family law cases was a
factor in causing misconduct, he still
continued to handle such cases;
• Board recommends suspension of 6
months UFO. Supreme Court agrees.
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Best Practices:
Dealing with Incivility
• Don’t take it personally otherwise you risk becoming part of
the problem.
• Make a record.
• Involve the judge of the behavior impairs the administration of
justice.
• Involve the ARDC or LAP if there are serious concerns about
a lawyer’s mental fitness.
• Talk it out with others. E.g., ARDC Ethics Inquiry Program

Duty to Report Lawyer Misconduct
(a/k/a “Himmel” duty): Rule 8.3
RPC 8.3 sets forth the mandatory duty as follows:
(a) A lawyer who [1] knows that [2] another lawyer has [3] committed a
violation of Rule 8.4(b) or (c) shall [4] inform the appropriate professional
authority.
***
(c) This Rule does not require disclosure of information otherwise protected by
the attorney-client privilege or by law or information gained by a lawyer or
judge while participating in an approved lawyers’ assistance program or an
intermediary program approved by a circuit court in which nondisciplinary
complaints against judges or lawyers can be referred.

30
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Duty to Report Lawyer Misconduct
(a/k/a “Himmel” Duty)
Elements:
• Knowledge
• Based on unprivileged information
• Criminal or fraudulent conduct
• Report to ARDC

Questions

16

