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Welcome/Introductions
Nick Nelson, Section Chair
A few words from Citywide Title Corp. – Today’s Lunch Sponsor

Noon – 1:00 PM

Program
Neighbor Issues: Sometimes a Fence Isn’t Enough-Part II
Scott Day of Day, Robert & Morrison, P.C.
Speaker’s Bio
With over three decades of legal experience and expertise, Scott
Day established his Naperville practice in 1984 focusing his career
in real estate litigation. He has achieved the pre-eminent AV rating.
With a BFA in Industrial Design from University of Illinois, Scott
received his law degree from Loyola University in Chicago in 1981
and was admitted to the Illinois bar that same year. He spent three
years working as an Assistant State’s Attorney for DuPage County
before entering into private practice.
Since founding the firm Scott has served as lead trial counsel in
hundreds of cases prosecuted on behalf of cities, villages, counties,
water reclamation districts, park districts and preservation districts
throughout DuPage, Cook and the surrounding collar counties. He
has also served as lead appellate counsel in litigation before various
appellate courts and the Illinois Supreme Court. Scott’s vast

expertise in the field of zoning, municipal law and complex
commercial real estate litigation is unparalleled, as is his
knowledge and expertise in eminent domain.
Scott’s experience also includes representing clients before a variety
of Illinois state agencies, including contested proceedings before
the Illinois Department of Natural Resources. His diverse legal
expertise has been recognized by both Illinois legislators and
governmental entities who have retained him to draft legislation
for the State of Illinois.
Outside of the office Scott enjoys his family, church activities,
tennis and golf.
Presentation Summary
Discussion regarding license agreements and how they differ from
easements. Discussion regarding the differences between implied,
prescriptive and hidden easements and the case law fact patterns.
Discussion regarding the Wrongful Tree Cutting Act and
conservation easements and recent case law facts.
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DCBA Real Estate Committee
October 11, 2018
Presentation by: Scott M. Day of Day Robert & Morrison, P.C.

1

Topic Overview
• License agreements
• Easements
• Implied
• Prescriptive
• Hidden
• Wrongful Tree Cuttings
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Oak Brook Hills ‐ Westmont
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Prince’s Table – Glen Ellyn
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North Street Drain ‐ Itasca
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Conservation Easement –
Glencoe
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LICENSES
“An easement creates an interest in land, and must be founded on a deed or other writing, or on
prescription, which presumes a grant. Woodward v. Seely, 11 Ill. 157, 50 Am. Dec. 445 (1849); Morse v.
Lorenz, 262 Ill. 115, 104 N.E. 237 (1914); Girard v. Lehigh Stone Co., 280 Ill. 479, 117 N.E. 698 (1917);
Weber v. Aluminum Ore Co., 304 Ill. 273, 136 N.E. 685 (1922); Baird v. Westberg, 341 Ill. 616, 173 N.E.
820 (1930). A license in respect of real property, on the other hand, is a permission or authority to
do a particular act or series of acts upon the land of another without possessing any estate or
interest in such land. Kamphouse v. Gaffner, 73 Ill. 453 (1874); City of Berwyn v. Berglund, 255 Ill. 498,
99 N.E. 705 (1912). Unless the evidence be clearly to the contrary, a court will presume that a parol
(verbal) agreement to impress real property with a servitude was made with a knowledge of the
provisions of the statute of frauds, and was therefore intended as a license only, and not as an
easement. A parol license is revocable, although a consideration has been paid or expenditures have
been made upon the faith of the agreement. The St. Louis Nat. Stock Yards v. The Wiggins Ferry Co.,
112 Ill. 384 (1884); Girard v. Lehigh Stone Co., supra; Baird v. Westberg, supra. Courts of equity,
however, will restrain the exercise of a legal right to revoke a license when the conduct of the licensor
has been such that the assertion of the legal title would operate as a fraud upon the licensee. Hunt v.
Sain, 181 Ill. 372, 54 N.E. 970 (1899); Girard v. Lehigh Stone Co., supra; Baird v. Westberg, supra.”
Boland v. Walters, 346 Ill. 184, 178 N.E. 359 (1931)

7

“…license is merely a privilege to do certain things on the land without
being an estate itself. Mere permission to use land cannot ripen into
a prescriptive right, regardless of the time such permissive use is
enjoyed. Rush v. Collins, 366 Ill. 307, 8 N.E.2d 659 (1937); Bontz v.
Stear, 285 Ill. 599, 121 N.E. 176 (1918), and a parol license is revocable
even though consideration has been paid or expenditures have been
made upon the faith of the agreement. Baird v. Westberg, 341 Ill. 616,
173 N.E. 820 (1930); Lang v. Dupuis, 382 Ill. 101, 46 N.E.2d 21 (1943).”
Mueller v. Keller, 18 Ill.2d 334 (1960)
8
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Personal right to use another’s land – not recognized as an “estate in land”
Non‐exclusive (owner still has right to possess and use land)
Generally revocable by owner at any time because term is often not defined
Often oral ‐ sometimes written
Used as a “catch‐all” for any use of land that cannot be considered a lease or
easement
• Forest Preserve District licenses use of public land for certain events
• Farmer may license access across part of land for a construction project or
harvest by a neighbor
• Neighbor tells neighbor children can walk through yard as a shortcut to school
9

WRITTEN/RECORDED EASEMENTS
Easement in gross (AKA: in personum)
Easement is granted to a specific person regardless of whether or
not he/she owns land benefitted by the easement
Personal right
Does not “run with the land”
Expires with death of person
Example:
Utility easements to run a specific line to a defined company
Access easement to cross land granted to a family without regard
to dominant/servient parcels
10
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Easement appurtenant (run with the land “in rem”)
“An easement is a right or a privilege in the real estate of another, (16 I.L.P.
Easements, sec. 2) and, when exercised in connection with the occupancy of
other land, it is said to be appurtenant thereto. (Willoughby v. Lawrence, 116 Ill.
11, 4 N.E. 356 (1886)). An easement appurtenant passes by conveyance of the
land to which it is annexed, even without being expressly mentioned, and the
servient estate continues to be subject thereto until such right is terminated or
abandoned. Messenger v. Ritz, 345 Ill. 433, 178 N.E. 38 (1931); Chicago Title and
Trust Co. v. Wabash‐Randolph Corp., 384 Ill. 78, 51 N.E.2d 132 (1943). ”
Beloit Foundry Co. v. Ryan, 28 Ill. 2d 379, 388 (1963)
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“Ordinarily, such an easement is appurtenant not only to the dominant tract as a
whole, but also to each and every part thereof, and is not extinguished by a
division of the dominant estate but thereafter inures to the benefit of the owners
of these several parts, (Garrison v. Rudd, 19 Ill. 558 (1858); 28 C.J.S. Easements,
sec. 65; Restatement of the Law of Property, sec. 488,) nor is there any
requirement that the dominant estate must touch or join the servient estate if
both are clearly defined. (Allendorf v. Daily, 6 Ill.2d 577, 129 N.E.2d 673 (1955);
D.M. Goodwillie Co. v. Commonwealth Electric Co., 241 Ill. 42, 89 N.E. 272 (1909)).
However, an easement appurtenant may not be extended by the owner of a
dominant estate to accommodate other lands which he may own and for which
the easement was not originally intended. Miller v. Weingart, 317 Ill. 179, 147 N.E.
804 (1925); 28 C.J.S. Easements, sec. 92.”
Beloit Foundry Co. v. Ryan, 28 Ill. 2d 379, 388 (1963)

12
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An appurtenant easement is tied to land owned by the easement
holder or successor (said to “run with land”)
• Must benefit the easement holder’s land, not person
• Note: anyone with a possessory right to the land may burden his
estate with an easement but only a fee simple owner may create a
permanent easement
Examples:
•
Scenic view easement
•
Permanent cross access
•
Utility easement
•
Right‐of‐way easement (ingress/egress)
13

“It is well‐established that the owner of a right‐of‐way for ingress and
egress has the right to use the full width of the area or strip having
definite boundaries unhampered by obstructions placed thereon.
(Schaefer v. Burnstine, 13 Ill.2d 464, 150 N.E.2d 113 (1958)). However,
natural obstructions such as bushes and trees which existed at the
time of the grant of the easement and were not placed there by the
owner of the servient estate have been recognized as an exception to
this rule. Schaefer v. Burnstine, 13 Ill.2d 464, 150 N.E.2d 113 (1958).”
Flower v. Valentine, 135 Ill.App.3d 1034, 1040 (1985)
14
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IMPLIED EASEMENTS
There are two types of implied easements ‐ the easement by necessity
and the easement implied from a pre‐existing use.
Granite Properties Ltd. Partnership v. Manns, 512 N.E.2d 1230 (1987)

15

Easement by Necessity
The easement by necessity usually arises when an owner of land conveys to another an inner
portion thereof, which is entirely surrounded by lands [Granite Properties Ltd. Partnership v.
Manns, 117 Ill.2d 436, 512 N.E.2d 1230 (1987)] owned either by the grantor or the grantor plus
strangers. Unless a contrary intent is manifested, the grantee is found to have a right‐of‐way
across the retained land of the grantor for ingress to, and egress from, the land‐locked parcel.
Similarly, an easement is implied by way of necessity in the deed when the owner of lands
retains the inner portion, conveying to another the balance. See, e.g., Diesenroth v. Dodge, 7
Ill.2d 340, 345, 131 N.E.2d 17 (1956); Walker v. Witt, 4 Ill.2d 16, 23, 122 N.E.2d 175 (1954); Finn
v. Williams, 376 Ill. 95, 99, 33 N.E.2d 226 (1941); Trapp v. Gordon, 366 Ill. 102, 111, 7 N.E.2d 869
(1937); Gilfroy v. Randall, 274 Ill. 128, 130‐32, 113 N.E. 88 (1916); see also 2 American Law of
Property, sec. 8.38 (A.J. Casner ed. 1952); 3 R. Powell, The Law of Real Property, sec. 410 (P.
Rohan ed. 1987); 2 G. Thompson, Commentaries on the Modern Law of Real Property, secs.
361‐64 (rep. ed. 1980); see generally 25 Am.Jur.2d Easements & Licenses, sec. 35‐37
(1966); 16A Ill. L. & Prac. Easements, sec. 19 (1957).
Granite Properties Ltd. Partnership v. Manns, 117 Ill.2d 436 (1987)
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Easement by Pre‐Existing Use
The easement implied from a prior existing use, often characterized as a “quasi‐
easement,” arises when an owner of an entire tract of land or of two or more
adjoining parcels, after employing a part thereof so that one part of the tract or
one parcel derives from another a benefit or advantage of an apparent,
continuous, and permanent nature, conveys or transfers part of the property
without mention being made of these incidental uses. In the absence of an
expressed agreement to the contrary, the conveyance or transfer imparts a grant
of property with all the benefits and burdens which existed at the time of the
conveyance of the transfer, even though such grant is not reserved or specified in
the deed. (Power lines, open drainage ditches and retaining wall).
Granite Properties Ltd. Partnership v. Manns, 117 Ill.2d 436 (1987)
17

Elements Pre‐Existing Use
This court (Illinois Supreme Court) has stated on numerous occasions that an
easement implied from a pre‐existing use is established by proof of three
elements: first, common ownership of the claimed dominant and servient
parcels and a subsequent conveyance or transfer separating that ownership;
second, before the conveyance or transfer severing the unity of title, the
common owner used part of the united parcel for the benefit of another part,
and this use was apparent and obvious, continuous, and permanent; and third,
the claimed easement is necessary and beneficial to the enjoyment of the
parcel conveyed or retained by the grantor or transferor.
Granite Properties Ltd. Partnership v. Manns, 117 Ill.2d 436 (1987)
18
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Common Law Subdivision Plat
In 1922, the Illinois Supreme Court addressed common law subdivision by stating: “No law is better settled in this
[s]tate than that which controls this case. Where the owner of land lays it out in lots and blocks and makes and
exhibits a plat thereof showing streets and alleys and sells some of the lots with a clear reference to the plan, the
purchaser acquires as appurtenant to the lots every easement, privilege[,] and advantage which the plan
represents as belonging to them as a part of the platted territory. This privilege is not limited to the purchaser, but
is a right vesting in the purchaser that all persons whosoever, as their occasion may require, may use the streets,
alleys[,] and other public places according to their appropriate purposes. The sale and conveyance of lots
according to a published plat implies a grant or covenant to the purchaser that street, alleys[,] and other public
places indicated as such upon the plat shall forever open to the use of the public, free from all claim of
interference of the proprietor inconsistent with such use.” Wattles v. Village of McHenry, 305 Ill. 189, 192, 137
N.E. 114, 116 (1922).
These rights, which one acquires when purchasing property with reference to a plat, are private rights. Welter v.
Eaton, 366 Ill. 143, 147, 7 N.E.2d 855, 857 (1937).
Ruble v. Sturhahn, 348 Ill.App.3d 667 (4th Dist. 2004)

19

Citing Zearing v. Raber, 74 Ill. 409 (1874): ‘If the owner of land lays out and establishes a town,
and makes and exhibits a plan of the town, with various plats of spare ground, such as streets,
alleys, quays, etc., and sells the lots with clear reference to that plan, the purchasers of the
lots acquire, as appurtenant to their lots, every easement, privilege and advantage which
the plan represents as belonging to them as a part of the town, or to their owners as citizens
of the town. And the right thus passing to the purchasers is not the mere right that such
purchaser may use these streets, or other public places, according to their appropriate
purposes, but a right vesting in the purchasers, that all persons whatever, as their occasion
may require or invite, may so use them; in other words, the sale and conveyance of lots in the
town, and according to its plan, imply a grant or covenant to the purchasers, that the streets
and other public places, indicated as such upon the plan, shall be forever open to the use of
the public, free from all claim or interference of the proprietor inconsistent with such use.
Welter v. Eaton, 366 Ill. 143, 147, 7 N.E.2d 855, 857 (1937)

20
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Discussing Corning & Co. v. Woolner, 206 Ill. 190 (1903) – ‘It was there
held that whether the original plat could be considered a good
statutory plat or not it was at least sufficient to constitute a common
law plat and to manifest an intention on the part of the author to
dedicate to public use the designated streets thereon, ‘which is
sufficient to estop such original owner and author of the plat, and
those claiming under him, from denying or rescinding such
dedication, whether it was so accepted by the public authorities of
the village or municipality or not.’
Welter v. Eaton, 366 Ill. 143, 147, 7 N.E.2d 855, 857 (1937).
21

Fact Pattern: Oak Brook
Hills Resort
Issues: common law
subdivision, easement
appurtenant
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Aerial photograph
circa 1980 of future
Oak Brook Hills
Resort hotel and
golf course and The
Residences of Oak
Brook Hills outlined
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24
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Easements, Covenants and
Restrictions Agreement
between the Hotel Owner
and the Golf Course and
Office Building Owner
Recorded in 1985
as R85-90357
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Oak Brook Hills
Assessment Plat
Recorded in 1988
as R88‐018943
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Residences of Oak
Brook Hills Site Plan
circa 2003
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Proposed site plan

Easement area

28
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FAR at 1.97 excludes seven story parking structure

29

The Residents
of Oak Brook
Hills file suit

30
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Complaint in Oak Brook Hills
A. Declaratory judgment – Hotel cannot obstruct access
easement
B. Common law subdivision – Village cannot vacate
easement rights which are private rights
C. Intentional trespass and punitive damages
Case was settled with obstructions to easement area
removed.
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“The rule obtaining in this State is that the owner of a rightof-way for ingress and egress has the right to use the full
width of the area or strip having definite boundaries,
unhampered by obstructions placed thereon. . . the
defendants have no right to maintain a gate across this
right-of-way, nor do they have any right to place
obstructions of a permanent nature upon the
easement.”
Schaefer v. Burnstine, 13 Ill.2d 464, 469-470 (1958)

32
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Easements by Prescription (AKA adverse possession)
Based on the idea that if a person uses someone else’s land without
permission but with knowledge of the land owner, after a certain period of
time, the use becomes a right.
In Illinois, adversity of possession has to be for 20 years or more 735 ILCS
5/13‐101.
To establish title by adverse possession under 20 year limitation statute,
party must prove that his possession was: continuous; hostile or adverse;
actual; open, notorious, and exclusive; and under claim of title inconsistent
with that of true owner. Stankewitz v. Boho, 287 Ill.App.3d 515, 678 N.E.2d
1247 (2d Dist. 1997)
33

It is well‐established that to acquire an easement by prescription, a
claimant must show that the use of the land was adverse, exclusive,
continuous and uninterrupted, and under claim of right for a period of
at least 20 years. Healy v. Roberts, 109 Ill.App.3d 577, 440 N.E.2d 647
(1982). The party claiming the prescriptive right bears the burden of
proving its existence (Light v. Steward, 128 Ill.App.3d 587, 470 N.E.2d
1180 (1984)), and the establishment of a prescriptive easement is
almost always a question of fact, especially with regard to whether a
use is adverse or permissive. (Keck v. Scharf, 80 Ill.App.3d 832, 400
N.E.2d 503 (1980). Schultz v. Kant, 148 Ill.App.3d 565, 499 N.E.2d 131
(2d Dist. 1986).
34
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Naperville Park District/IDOT access – Naperville, IL
prescriptive easement claim

Naperville Park Dist. land
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Illinois Highway Code
§ 2‐202. Highway‐‐any public way for vehicular travel which has been laid out in
pursuance of any law of this State, or of the Territory of Illinois, or which has been
established by dedication, or used by the public as a highway for 15 years, or which
has been or may be laid out and connect a subdivision or platted land with a public
highway and which has been dedicated for the use of the owners of the land
included in the subdivision or platted land where there has been an acceptance
and use under such dedication by such owners, and which has not been vacated in
pursuance of law. The term “highway” includes rights of way, bridges, drainage
structures, signs, guard rails, protective structures and all other structures and
appurtenances necessary or convenient for vehicular traffic. A highway in a rural
area may be called a “road,” while a highway in a municipal area may be called a
“street.” 605 Ill. Comp. Stat. Ann. 5/2‐202
36
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Illinois courts have recognized that public highways can be established
through the statutory prescriptive easement provision within Section
2‐202 of the Illinois Highway Code. County of Kendall v. Rosenwinkel
353 Ill.App.3d 529 (2nd Dist. 2004)
Under Section 2‐202 of the Illinois Highway Code, a private road
becomes a public highway if it is used by the public for a 15 year
period. The requirements necessary to establish a public highway by
prescription under the statute are the same as those necessary to
establish a private easement by prescription under common law.
Batchelder Co. v. Gustafson, 32 Ill.App.3d 14 (2nd Dist. 1975)
37

Illinois law provides that the evidence must establish:
•
•
•
•
•
•

A well‐defined route of travel;
For a period of at least 15 years (less than 20 years);
The public use must be adverse;
The public use must be under a claim of right;
The public use must be continuous and uninterrupted; and
The public use must be with the knowledge of the owner but without his
consent.

Zacny v. Sasyk, 30 Ill.App.3d 93 (5th Dist. 1975)

38
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Vlahos v. Prince’s Table, LLC

39

Prince’s Table/Vlahos (Einstein Bagels) access route used by Plaintiff across
Defendant’s property

40
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Underground drain
tiles threading
through a
subdivision
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COMMON INTEREST DRAINAGE EASEMENT
Illinois Drainage Code (70 ILCS 605/1‐1 et. seq.)
“When any ditch or drain, either open or covered, has been heretofore or shall be hereafter
constructed by mutual license, consent or agreement of the owner or owners of adjoining
or adjacent lands, either separately or jointly, so as to make a continuous line upon, over or
across the lands of said several owners, or where the owner or owners of adjoining or
adjacent lands shall hereafter by mutual license, consent or agreement, be permitted to
connect a drain with another already so constructed, or where the owner or owners of the
lower lands has heretofore or shall hereafter connect a drain to a drain constructed by the
owner or owners of the upper lands, then such drains shall be held to be a drain for the
mutual benefit of all the lands so interested therein.” Section 2‐8
“Whenever drains have been constructed in accordance with the act, none of the parties
interested shall, without the consent of all the others, fill up the same or in any manner
42
interfere with it, so as to obstruct the flow of water.” Section 2‐10
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This statute does not restrict or abridge the rights of drainage as they existed at
common law, but its purpose is to enlarge those rights. Wilson v. Bondurant, 142
Ill. 645, 32 N.E. 498 (1892); Wessels v. Colebank, 174 Ill. 618, 51 N.E. 639 (1898);
Ribordy v. Murray, 177 Ill. 134, 52 N.E. 325 (1898). By the common law the owner
of the dominant heritage has a right to have the surface waters flow from his land
over the lands of the servient heritage as they would naturally flow, and as this
statute is intended to enlarge those rights of drainage, it would seem that it was
the intention of the Legislature that in cases where the owners of such lands have
constructed a ditch through their several tracts to carry off the water, the right to
maintain the same and to have the water flow through it unobstructed should be
a permanent one and pass with the land as an incident of ownership. Wessels v.
Colebank, 174 Ill. 618, 51 N.E. 639 (1898).
Cox v. Deverick, 272 Ill. 46 (1916)
43

Under the Drainage Act of 1889 drains constructed by mutual consent and agreement over
adjoining lands and operating and remaining undisturbed for a period of time limited in the
fact are converted into perpetual easements. Wessels v. Colebank, 174 Ill. 618, 51 N. E. 639
(1898). An easement once definitely settled and located cannot be changed by either party
without the consent of the other, where such change results in a substitution of a servitude
different from that which previously existed. This rule is applicable both to the owner of the
easement and to the owner of the fee. Though a slight or immaterial change is not in violation
of the rights of the parties, substantial changes may not be made. Kohl v. Chouteau Island
Drainage and Levee District, 283 Ill. 69, 118 N.E. 999 (1918); Elser v. Village of Gross Point, 240
Ill. 508, 88 N.E. 1018 (1909); Kenilworth Sanitarium v. Village of Kenilworth, 220 Ill. 264, 77 N.E.
226 (1906); 9 R. C. L. 796.
In some cases the drain is constructed for the benefit wholly of the dominant estate, or it may
be constructed partly for the benefit of such estate and partly for the benefit of the servient
estate. The distribution of the burden of maintaining such drain is necessarily governed by
the facts in each particular case. Cox v. Deverick, 272 Ill. 46, 111 N.E. 560 (1916).
Sullivan v. Bagby, 335 Ill. 192 (1929)

44
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Courts in Illinois have long recognized the existence of an equitable remedy for
members of a mutual drainage system seeking to compel their fellow members to
contribute to the cost of maintaining or repairing the system. Under this equitable
approach, which is to be determined based on the facts of each case, members of
a mutual drainage system can be compelled to bear a portion of the cost of
repair in proportion to the benefit they receive as a result. See Sullivan v. Bagby,
335 Ill. 192, 197, 166 N.E. 449 (1929); Cox v. Deverick, 272 Ill. 46, 53, 111 N.E. 560
(1916); Harris v. Village of Fithian, 48 Ill.App.3d 1019, 1021‐22, 363 N.E.2d 637
(1977); Fobar v. Higginson, 6 Ill.App.2d 29, 33, 126 N.E.2d 521, 523 (1955); Savoie
v. Town of Bourbonnais, 339 Ill.App. 551, 561, 90 N.E.2d 645, 651 (1950).
Reimer v. Leahy, 204 Ill.App.3d 918 (2d Dist. 1990)

45

Wrongful Tree Cutting Act (740 ILCS 185/1 et seq.)
§ 1. As used in this Act, unless the context otherwise requires, the term:
(a) “Stumpage” means standing tree.
§ 2. Any party found to have intentionally cut or knowingly caused to be cut any
timber or tree which he did not have the full legal right to cut or caused to be cut
shall pay the owner of the timber or tree 3 times its stumpage value.
“The obvious purpose of allowing plaintiffs to recover three times the value of
their trees is to ‘discourage persons from cutting down others’ trees without
thoroughly checking out boundary lines, punish violators, and discourage future
violations.” Marsella v. Shaffer, 324 Ill.App.3d 134 (2d Dist. 2001).
46
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Openlands’ Fact Pattern: Conservation Easement, Trespass and Wrongful Tree
Cutting
Aerial and
map of
Plaintiffs’ and
Defendants’
properties
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Property Rights at Issue: Fee Simple Property
Owner AND Holder of Conservation Easement

48
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Photo of 2008
tree cutting
damage
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Photo of 2013
tree cutting
damage
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