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The main differences between USA ASTM 1527-13 and the EU for ESA are:

•

EU does not comply with ASTM standards.

•

No EU wide environmental database reports to interrogate for current and historic site
and surrounding data.

•

No Sanborn maps. You may have country based Hazmat registers.

•

EU data privacy legislation limits the information required to be supplied by a site user,
owner or government body.

•

Aerial Photographs are not usually digitized or available to review over the internet.

•

No CERCLA. Innocent Landholder Defense is not unilaterally applicable, though in
general is applied in different ways in each country. i.e. the principal exists in law, the
application of the law varies greatly.

•

Sample collection for ACM, LBP or Radon is typically not performed in a Phase I ESA.

Differences
ASTM vs EU Limitations

For USA clients that do not have EU based investment teams:

•

It takes longer to get the data required to “substantially comply” with ASTM standards.
This requires separate persons / teams (if a portfolio) to undertake:

•
•
•
•
•
•

Dataroom review (if not electronic)
Historic archival review (usually not in the site area)
Municipal authorities review (building department etc.)
Regulatory authority review (environmental compliance and licenses)
Aerial photographic review (state, regional or national archives)

The time and cost required depends greatly on the level of ASTM compliance that the
USA client requires.

For USA clients with EU investment teams:

•

USA real estate investors with EU RE teams are aware that EU does not comply with
ASTM standards.

•

USA underwriting requires long form narrative ASTM reports, an “as close as you can
get” template is possible.

Differences

EU limitations require a different approach and cost

The EU process is parallel - up
to 5 people doing 1 report. The
USA process is linear - usually
1 person doing a report.

• It takes longer to get the data
required to “substantially
comply” with ASTM standards.
Depending on the country, allow
4 - 6 weeks for a standard ESA.

• For multiple ESA’s / PCA’s the
timing remains the same.
Timing is dependent on
response times from authorities
/ available appointment slots,
etc. EU fees should include
these allowances.

• The time and cost required
depends greatly on the level of
ASTM compliance that the USA
client requires, and the
availability of data in the
country where the site is
located.

PROCESS
Execution

The EU has 27.5 members. There are a number of database
resources that are country specific

•

UK (the 0.5 member), has Landmark Envirocheck, a digital integrated current and
historic map and aerial photographic database.

•

The time and cost required depends greatly on the level of ASTM compliance that
the USA client requires, and the availability of data in the country where the site is
located.

Northern Ireland – Available Data Example
Aerial Photograph
Built Heritage
The European
Pollutant Release
and Transfer
Register (E‐PRTR)

The high resolution recent aerial photograph confirms the Site location and gives some indication of surrounding land
uses.
The industrial revolution had a major impact in Northern Ireland leaving a legacy of sites varying from corn or flax
mills, canals and railways. The Industrial Heritage Record held by the Department of Environment Northern Ireland
lists more than 16,000 features.
The European Pollutant Release and Transfer Register (E‐PRTR) covers 28,000 industrial facilities across 27 EU member
states as well as Iceland, Liechtenstein, Norway, Serbia and Switzerland. For each facility, information is provided
concerning the amounts of pollutant releases to air, water and land for years 2007 and 2010 (corrected data added in
2011). The E‐PRTR covers the energy, production and processing of metals, mineral industry, chemical industry, waste
and waste water management, paper and wood production processing, intensive livestock production and agriculture,
other activities and animal and vegetable products from the food and beverage sectors.

Contaminated
The contaminated land database held by the Land Quality Department of the Northern Ireland Environment Agency
Land Use Database was developed in 1997 in co‐operation with various District Councils.
The Department of Environment Northern Ireland is required to maintain a public register containing information
Public Register
relating to waste management activities. The search facility is limited to a postcode search only (i.e. not a radial
Information
search).
Regulatory
Enquiries may be sent to the Environmental Health Department, Planning Department, Building Control and Petroleum
Licensing. OPTIONAL EXTRA for £200 + VAT
Enquiries
Geological and
Information regarding the underlying superficial and bedrock geology and hydrogeology is provided by the Geological
Hydrogeological Survey of Northern Ireland and the British Geological Survey (various scales).
Information
River Quality
Water
Management Unit
Flood Risk
Ecological
Receptors

Freshwater classification of lakes and watercourses has been undertaken by the Department of Environment Northern
Ireland in line with the Water Framework Directive. The classification is based upon a watercourse or lakes biological,
chemical and physical quality.
Water abstractions, discharge consents and pollution incidents are detailed within a 1km radius of the centre point of
the site.
Risk of flooding from rivers, the sea and from groundwater with data provided by JBA Consulting.
This section presents information on the environmental sensitivity of the site and surrounding area (up to 500m). This
information is collated manually from public registers and maps.
Coverage is limited in Northern Ireland, and in some cases, post‐1950s mapping is not available. More recent maps

Historical Mapping (post‐1962) should be obtained directly from Ordnance Survey Northern Ireland.

There is an EU and Member Country layer of regulation addressing Environmental
elements

• This will change, going forward in time, as member countries adopt EU regulations.
• Expert legal advice is required where assets are located in countries that are close to or in the
process of adoption.

EU & Country
Legislation
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Mexico, Central and South America

Other Regions:
• Southeast Asia
• Pacific Islands
• Caribbean
• Middle East

Why Due Diligence?

• Lender requirements
• Land transactions, ground
leases, and operation
acquisitions
• Buyer’s risk tolerance /
baseline

Environmental Regulatory Framework
• Emphasis more forward looking
– Hazardous waste regulation
– Permitting/Compliance
– Lack of historical record keeping

• Development/resource protection
focused
– NEPA like requirements

• No standard protocol for
transactional environmental due
diligence

Modifications to ASTM

• Government Agency
Records
• Historical Resources
• Radius Map
• Interviews
• Online resources

Best Practices
• US based assessor vs. local
assessor
• Interviews
• Pre site visit preparation
• Onsite reconnaissance compliance audit
• Extensive photo/video
documentation
• Security
• Use of native speaker vs.
translation apps (e.g. Google
Translator)

Safety Precautions

• High risk/unstable areas
• Use of security firm for personal
protection
• Escort/Driver
• Planned itinerary/routes
• Stay out of trouble/low profile

Costs and Turn Around Time
• Average 15 – 25 business days;
Average costs range from
$2,900-$10,000
• Variables
! Travel (airfare,
transportation)
! VISAs / Operating Permits
! Local escort/native speaker
! Private Security
! Multi-scope coordination
! Accommodations and food

Red Flag Issues
• Common Red Flags
• Method of
addressing
them in report
• Client’s risk
tolerance
• Unexpected features
• PHII Subsurface
Investigations

Phase II Subsurface Investigations

•
•
•
•
•

Sampling methodology
Drilling equipment
Sample transport
Lab analysis
Costs and timing
Phase II in Mexico

Red Flag Photos - Panama

Red Flag Photos – Panama and SE Asia

Other considerations
Religious holidays
Cultural norms
Technical language barrier
Differences in construction,
compliance, housekeeping
standards
• Understanding different processes
• Difference in metrics and currency
•
•
•
•

Successful Execution

• Understanding client needs/expectations
• Pre-planning
• Knowledge of the region, how to access
information
• Experience and flexibility in navigating
uncertainties, limitations and lack of
available information

Thank you

Lyly Churchill, MA
Partner Torrance Headquarters
2154 Torrance Blvd.
Torrance, CA 90501
lchurchill@partneresi.com
(310) 765-7271

EBA 2017
Winter Conference
International Due Diligence:
Legal Considerations

Nathan J. Brodeur
January 2017

Practical Considerations for International Diligence
•

Local counsel and environmental consultant can be crucial
-

•

Timing/Scope of Work
-

•

Knowledge of regulations (contamination and permitting)
Knowledge of language
Knowledge of regulator behavior
True diligence – not driven by preservation of eligibility for statutory
protections
Lead time item – perhaps even more so than usual

Presentation of Findings
-

Lost in translation?
Risk tolerance
Recommendations for additional diligence, e.g., Phase II assessment
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Theories of Environmental Liability - Europe
•

“Polluter pays” principle, with caveats
•
•
•

•

Lack of liability protections typically available in U.S.
•
•
•

•

Authorities have discretion to pursue parties in line of property ownership,
and often look to current owner for remedial funds
If current owner is defunct, authorities may approach prior owners
Property owner may sue the polluter in recovery
No statutory bona fide prospective purchaser or innocent landowner
protections
No statutory secured lender protections – foreclosing lender viewed as
owner
Downgradient or contiguous property liability protections are murky
(Germany is an exception)

Heightens importance of environmental diligence
•

Potential for contamination has to be factored into deal
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Transaction Triggered Investigation - Japan
•

Soil Contamination Countermeasures Act (SCCA)
•

•
•
•
•
•

“Specified Facility” status can be ascribed based on a particular process or
type of equipment
• Generation of process wastewater under Water Pollution Control Act
• Septic tank for sewage under Water Pollution Control Act
• Boilers under Air Pollution Control Law
Under the SCCA, “Designated Hazardous Substances” specifically include
lead, arsenic and TCE, but may include any substance designated by a
Cabinet Order as potentially harmful to human health when present in soil
When “Specified Facilities” using “Designated Hazardous Substances” are
eliminated, Phase II soil investigation under the SCCA is expected to be
ordered by the Prefectural Governor
However, as long as operations continue at the site, requirement to conduct
Phase II soil investigation may be postponed until cessation of operations
Phase II investigation is focused on those Designated Hazardous
Substances used at the facility
Phase II results may trigger remedial obligations

4

Transaction Triggered Investigation - China
•

Circular on Ensuring Environment Safety of Redevelopment and
Reutilization of Industrial Sites
•
•
•
•
•

Sites that are closed, shut down, merged, transferred or sold must be
investigated
Transfer is prohibited without site investigation, risk assessment and
identification of “Relevant Responsible Party”
Entity causing site contamination generally is “Relevant Responsible Party”
Responsibility may be contractually allocated, however
For construction projects, environmental impact assessments must be
conducted and must include soil and groundwater investigation, risk
assessment and implementation of measures to mitigation potential for soil
and groundwater contamination
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Transaction Triggered Investigation –
Practical Considerations
•

Buyer considerations
•
•
•

•

Lender considerations
•
•

•

Consolidation of operations – facility closure or divestiture
Facility expansion
Investment horizon
Understanding of Borrower’s business plan during loan term
Adequate protection in event Borrower is required to conduct environmental
investigation and remediation (from both a balance sheet and loan
agreement perspective)

For companies subject to U.S. SEC disclosure requirements,
obligation to investigate and potentially remediate upon cessation
of operations may be an asset retirement obligation under FIN 47
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