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Background
The personnel at Station 2 have identified operational issues
with two particular details of the design of the new fire station.
These areas of concern relate to function, privacy, station security
and the future needs of the station. Our goal in this process is
to design a cost effective and efficient fire station that meets the
needs of the Department and the Community for the future.
Analysis
Dormitory/Bathroom
The “extra” dormitory/bathroom that the Fire Facility Program
recommends for new fire stations is absent in the proposed
Station 2 design.

Schematic Design
By Jim McClure, Captain Retired SJFD

L

ast issue we started looking at the separate elements of
the Design Phase of your project. In other words, getting
lines on a stack of pages that look like a firehouse. This
issue I will continue working on the Schematic Design phase.
Remember, I told you this could take up to a year. This just may
play out in real time.
Sometimes it takes words to communicate what the drawings
should look like.
The design process was going along smoothly until a Cost
Analysis triggered a reduction in square footage known as VE
(Value Engineering). The crew immediately saw the negative
impact the reductions made and realized they needed to
communicate with Senior Staff about their concerns. As the guy
between them and the rest of the world, I always let them have
their say but did not guarantee results. Mick Jagger said it best.
“You can’t always get what you want, but you’ll get what you need.”
Their memo focused on two specific issues. They defined the
problems, compared the existing building to the new design,
quoted department policy, used department statistics, reviewed
all the extra activities and people who use the space and made a
good argument for the changes.
Our program called for an extra bunkroom and bathroom to
accommodate overstaffing in the short term and anticipate future
growth in the long term.
The following is an edited, shorter version of the memo they
wrote. The names have been changed to protect the guilty.

An example of a future need for this room is the temporarily
expansion of the STAR EMS program to Station 2. On
December 7th, STAR 29 was temporarily moved to Station 2
due to the closing of the Downtown Medical Trauma Center.
During this three month period, a sixth firefighter was added
to T-2 because of the company’s status as “the busiest Truck
Company in the City” (Special Bulletin 111). This temporary
period ended on March 7th, with STAR 2 being identified as
the most utilized STAR car in the City by responding to 40%
of the total STAR responses (Special Bulletin 226). Based upon
the criteria, it is not unreasonable to expect a future realignment
of the STAR EMS program that could require a permanent
addition of personnel at Station 2.
This department is on the edge of a huge transition in providing
service. The Department will place its first tractor-drawn aerial
ladder truck into service next year and serious discussions
indicate that it is a reasonable idea to purchase more of these in
the future. Truck 2 is the next truck apparatus to be replaced.
Much of the new development in our City is taller and tighter. It
is reasonable to expect changes in apparatus configurations that
could lead to changes in staffing. Coupling the idea of a tractordrawn aerial and the STAR EMS program readjustment, Station
2 would be a reasonable location for such a configuration.
Staffing levels occasionally do exceed staffing needs, leaving
extra personnel to be utilized. Station 2, with its level of activity
would be the best location to place these extra people. Unlike
other stations, both E-2 & T2 can accommodate extra personnel
with seatbelts and the proper safety equipment.
Maintenance issues can cause sinks, toilets and showers to
become unserviceable. In the event of a maintenance issue, an
auxiliary facility would need to be available to meet the privacy
needs of an affected employee.

Continued on page 5
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I

appreciate your support and confidence in the leadership of FDAC
and we continue to move the organization forward. It’s a tremendous
honor to serve with such a fine group of dedicated individuals.
Everyone at FDAC continues to work diligently to provide the highest
quality products and services for our members.
The Annual Conference in April was deemed a tremendous success. I
appreciate all the hard work by the professional staff at FDAC for their
exceptional efforts. The program included many pertinent topics for
Board Members, Administrators and Managers. The conference has been a
proven vehicle for sharing current events, while identifying trends and solutions among member
agencies. I’m confident that each participant captured many salient points that will foster
personal and professional development and ultimately organizational success. I always enjoy the
networking opportunities when we can share challenges and discuss solutions. Additionally, I
would like to thank FASIS, FAIRA, FDAC –EBA and our other sponsors for their continued
support.
The Certificate of Achievement Program will be held June 13th& 14th in Sonoma. This
outstanding program has been updated and I believe the four (4) modules; sixteen (16) hours,
Certificate of Achievement program should be considered mandatory training for any Board
Member or Administrator. The valuable content includes; Legal Mandates and Regulations,
Board Organization, Planning, Trends, Issues and Resources. Regardless of how long you’ve
been on the Board, a Fire Chief or aspiring Fire Chief, the Certificate of Achievement program
identifies your roles and responsibilities in fire protection services. Please register early at www.
fdac.org. I look forward to seeing you there.
The FDAC board is committed to implementing the four (4) key initiatives of the strategic plan:
Marketing / Membership, Education, Legislative and Administration. Each area has several
goals and objectives to be accomplished. We will be establishing sub-committee’s to work
through these objectives. I recognize we have a tremendous depth and breadth of knowledge,
skills and abilities within our membership. I would like to reach out for your support and
participation on one of these important initiatives, whether you have interest or expertise, your
input will be helpful.
I would once again like to extend my appreciation to the professional staff at FDAC for their
remarkable efforts and the FDAC Board for their tireless commitment to our success.
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By Catherine Smith, Executive Director
Hat’s off to the FDAC Conference Committee,
led by Steve Kovacs and FDAC Conference
Coordinator Molly Ranes for a very successful
2014 annual conference held last month in
Napa. A big round of applause as well to our
incredible exhibitors and sponsors. Their support
allows us to keep the registration fees low and
affordable to fire protection districts of all
sizes. Repeat presenter Gordon Graham was again well received
as were all of the speakers and panelists. Attendees walked away
sharing positive comments about the value of the education
they received allowing them to better serve their constituents.
Another big thank you to the Certificate of Achievement
(COA) instructors and consultant retired Chief Mike
McMurry for their commitment to the review and relevance
check of the four COA modules. Their time and expertise
has allowed FDAC to offer a “new and improved” COA for
fire district staff and board members. The COA is unique in
that FDAC will bring the program to any region of the state
that can generate the necessary attendance. If districts in your
area of interested, please contact Molly Ranes at FDAC.
Following the efforts of the Alpine Fire Protection District, FDAC
provided a letter of support and President Richard Pearce testified
on behalf of SB 1367. SB 1367 would have exempted the purchase
of any public safety fire responder vehicles and equipment from
sales and use tax laws reducing the overall cost to the agency. FDAC
shared, “Local government agencies frequently struggle to secure
adequate dollars to function at the greatest level possible in today’s
economy. Relief from the sales and use tax laws will be another
opportunity for our members to direct dollars to local fire and
emergency services. With our State’s current drought conditions,
the chance for another extreme fire service is high and our local
agencies need to be prepared.” Unfortunately, the bill did not pass
out of the committee but supporters are committed to regroup and
hope to reintroduce similar language in the next legislative session.
Your district will be receiving its renewal notice for 2014-2015
membership in FDAC. We have been fortunate to have close
to a 100 percent renewal rate in the organization. Our goal
is to continue to improve our services and benefits to FDAC
members. If you have any input or feedback please don’t
hesitate to contact any member of the FDAC board or staff.
We want you to remain part of this amazing organization.
With the current drought conditions and early high
temperatures, indications are it will be an early and difficult
fire season. Stay safe and thank you for all you do to protect
California’s people, property and precious environment.

SAVE
THE
DATE!

Certificate of Achievement in
Fire District Leadership
June 13-14, 2014
Sonoma, CA
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Schematic Design

continued from page 1
The majority of the employees have a commute greater than one
hour. Rather than fight traffic, fifteen of the thirty-three employees
choose to arrive early and exercise before the start of their shift.
This behavior balances tradition with innovation. Our concern is
that since employees will be “locked-out” of using any private space
they may be using common areas, like hallways, to change their
clothes. It is reasonable that there be a specific place available for
these employees to change clothes and prepare for work without
disturbing the on-duty shift.
Additional Downstairs Bathroom
In the plans for the new fire station, there is only one publicly
accessible bathroom for this 8,700 sq. ft. ground floor. This single
bathroom is to be located in the center of the living area of the
station. The current Station 2 has four bathrooms available for
7,300 sq. ft. of ground floor area.
This is a very busy station with ten personnel living in the confines.
Our station is also used by the Police Department and County
Sheriff. The officers use the bathroom facilities on a daily basis for
their personal needs. We currently have a bathroom attached to the
apparatus room, which keeps non-fire department people out of the
living areas.
On Tuesday June 7th, during the most recent Election Day,
Station 2 companies responded to seventeen emergencies while
the polls were open. During this time, the Registrar of Voters
volunteers and voting citizens were free to use a station restroom
facility without escort. Department policy effectively states that
the building shall be secured upon leaving the station. It seems
unreasonable and contrary to Department policy to grant public
access to our living quarters while we are out of the station.
Although the new Fire Station Program does not call for a second
bathroom on the ground floor, there are sound reasons to support
the idea. We often have visitors to our station, during the major
holidays for example, that easily doubles the number of people in
the station. Inviting visitors to use a private, up-stairs, bedroom/
restroom is inappropriate and also against the Department’s policy.
Recommendation
A second downstairs restroom, separate from the interior of the fire
station, is a necessity to provide proper function for the station.
Placing this restroom on the opposite side of the apparatus floor
appears be the best location for this facility. This restroom will allow
the office areas of the station to be secured, as Department policy
states, when fire personnel leave the station. This second bathroom
will provide a facility for station personnel using the exercise/
utility side of the station and can be use to address privacy and
hygiene concerns in the early morning hours. Non-fire department
personnel, like community volunteers, would have a separate facility
to use during special events without escort and without disrupting
the business of the station.
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The extra dormitory/bathroom should be put into the Station 2
design for the future needs of this station. This proposed design
does not follow the station design standard used in Stations 34 and
35. The concern is that the station is being built to capacity now,
which leaves no options for future service demands. This station
will have the room to accommodate additional personnel in every
other aspect, except for dormitory/bathroom capacity. Discussions
about future needs, privacy concerns, maintenance issues and their
effect the new design will have on functionality of the building is
the focus of the dialogue we have initiated with this memo. There
are valid reasons why an extra dormitory/bathroom will be in these
new fire stations and they should not be ignored for Station 2.
Through the Chain of command
CA Johnson T-2A
BC Williams B-2A
DC Jones, BFO A-shift
Tom Smith, Assistant Fire Chief
I’m back. Their memo caused the design team to take another look
at the floor plans. Luckily, there were other issues that not had been
resolved yet. Room for the extra bathroom was found.
There is an old Chinese saying, “Be careful what you wish for,
you just may get it”. That applies to the extra bedroom. Senior
Staff decided it was time to bring E-2 in line with everyone else
and lowered the budget and the staffing by one. We had an empty
bunkroom.
Mick Jagger strikes again.
See you in three months. Questions?
jim@mcclure904.net

Assembly Bill 2014 by Assembly Member Garcia, proposes to add
new and costly public officials reporting to include, listed separately,
the name and title of each public office and his/her monthly salary. Assembly Bill 2014 is currently pending in the Assembly Appropriations
Committee and FDAC is opposed to the measure.

Legislative Report
By Ralph Heim, Legislative Advocate

House of Origin Legislation Faces Deadline
May 31st is the deadline for house of origin legislation to pass to the
opposite house. There are literally hundreds of bills subject to this
deadline and any house of origin measure that doesn’t pass by May
31st, short of an unlikely rule waiver, will be dead for the remainder
of the legislative year.

Governor Brown Releases May Revision Budget
On May 13th, Governor Brown released his May Revision budget,
a budget build on solid revenues growth. Nevertheless, Governor
Brown again cautioned legislators to use restraint relative to spending on new programs. The Governor also called on the Legislature to
approve his constitutional amendment “rainy day fund,” which was
just recently agreed to by all four legislative leaders, but faces some
possible opposition for interest groups that would prefer to see the
revenues that would be placed in the rainy day fund in high revenues
years from capital gains, to remain in the state’s General Fund for
spending on programs that have been significantly reduced over the
past few year.
Of special interest to fire protection districts is a proposal from the
Administration that is still under development that would allocate
$10 million from the SRA fee for one-time grants to specified fire protection districts to assist with drought-related fire protection activities.
We will share the final proposal details when available.
Finally, the Governor May Revision proposes to start the process of
reimbursing local governments for past state mandated programs. The
reimbursements will start with pre-2004 mandate debt and if approved by the Legislature, special districts will receive approximately
2% of the $100 million allocated.

Update on Legislation of Interest
Senate Bill 1367 by Senator Anderson proposed to exempt specified public safety vehicles purchased by a local agency from the state’s
sales tax. The state’s Board of Equalization estimated that this sales tax
exemption would result in an annual sales and use tax loss of $17.9
million, only taking into account purchases made for fire, ambulance,
and police vehicles.

Assembly Bill 2149 by Assembly Speaker Atkins and supported by
FDAC, would permit the County of San Diego to enter into a contract
for the purchase of a regional public safety communication system serving the Counties of San Diego and Imperial with specified exemptions
for the Local Agency Public Construction Act. Assembly Bill 2149 has
passed the Assembly unanimously and on May 14th was approved by
the Senate Governance and Finance Committee on a 6 to 0 vote.
*Assembly Bill 2162 by Assembly Member Fox and supported by
FDAC, proposed to require all residential care facilities to have installed
and maintained an approved operable automatic fire sprinkler system
by January 1, 2019. As with the other bills on this subject, Assembly
Bill 2162 was defeated in the Assembly Governmental Organization
Committee.
Assembly Bill 2577 by Assembly Members Cooley and Pan, also supported by FDAC, relates to the federal Medi-Cal supplemental reimbursement program for local governments ground emergency medical
transportation providers. Assembly Bill 2577 passed the Assembly
Health Committee on Consent and is pending in the Assembly Appropriations Committee.
Senate Bill 1211 by Senator Padilla relating to Next Generation 911
and supported by FDAC, is pending in the Senate Appropriations
Committee and will be considered on May 23rd. Senate Bill 1211 is
clearly a work-in-progress given the cost and complexities associated
with this subject.

Fire Protection Districts Receive
Transparency Certificate of
Excellence Recognition
In the past year, four fire districts have completed the Transparency
Certificate of Excellence program through the Special District
Leadership Foundation (SDLF):
•

Chino Valley Independent Fire District

•

Kensington Fire Protection District

•

Apple Valley Fire Protection District

•

Saratoga Fire Protection District

This SDLF program was created in 2013 to promote transparency
in the operations and governance of special districts to the public
and to provide special districts with an opportunity to showcase
their efforts in transparency. Participation in the program is free for
districts that complete a comprehensive checklist of requirements.
For more details visit www.sdlf.org.

Senate Bill 1367 was heard on May 7th and was defeated, with reconsideration granted. The vote-only reconsideration hearing was May
14th and the bill was defeated for a second time.
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PERS Ruling Helps Consolidation
By Ken Wood
In 2011 the city of Eureka Fire Department merged with the
Humboldt No.1 Fire Protection District to form Humboldt Bay Fire
Joint Powers Authority (JPA). The resulting JPA consists of 5 stations
with 65 full time employees and 15 volunteers covering 60 square
miles and a population of approximately 55,000 in the greater Eureka
area. The consolidation of the two agencies had been discussed off
and on for over 60 years with little progress made until 1992 when
an automatic aid agreement was signed allowing the closest engine to
respond to an emergency. In 2009 the two agencies agreed to a single
joint training officer and then in August 2011 the City Council and
District Board agreed to share a joint Chief. Work then began to fully
consolidate into Humboldt Bay Fire with the Joint Powers Agreement
being signed in December 2011.
Consolidation of separate agencies must be beneficial to the
constituents of all jurisdictions and with the formation of the
JPA, the newly formed agency was able to immediately combine
operations thereby reducing redundancy and improving efficiency.
Two engines were removed from the fleet and older less effective
apparatus were replaced with more capable equipment. Personnel
and equipment were relocated to different stations where they
would be more effective. Existing facilities were improved and
upgraded so that additional funds did not have to be spent on new
facilities. Additionally several programs were combined including
fire prevention, public education, and arson investigation. The JPA
combined all equipment purchasing thereby leveraging the greater
buying power of a larger agency. The new organization also initially
started with three separate labor groups and through the cooperation
of it members was able to eliminate one and combine the other two
resulting in one consolidated unified union.
However one of the major hurdles facing the new agency was the
ability to tier retirement levels with CalPERS, the State’s retirement
system. Since the State instituted the Public Employees Pension
Reform Act (PEPRA) in 2013, the JPA had been seeking approval in
allowing the two existing retirement levels, City 3% at 50 and District
2% at 50 to carry over to the new organization. However CalPERS
initially refused to allow tiering and instead advised that a newly
formed consolidated agency would have to pick only one retirement
level for all of the existing employees. Obviously this created problems
due to existing contractual obligations with both parent agencies.
Evidently Humboldt Bay Fire was the first agency to ask for tiering
under the new reform act so this decision by CalPERS required them
to break new ground.
Ultimately CalPERS granted approval to allow tiering and this will
result in cost savings to the new JPA by not having to include all
existing employees under one pension rate, but instead will allow
employees to be separated at less costly levels carried over from their
existing contract. Additionally new employees hired after 1/1/2013
would be included at the lower pension rate of 2.7 at 57 per PEPRA.
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This ruling by CALPERS means that newly consolidated agencies
no longer have to pick one pension rate for all existing employees ,
sometimes resulting in additional expenses and liabilities, but instead
can carry over their existing retirement levels for the old contracts
to the new agency resulting in managed cost savings going forward.
This decision coupled with the benefits of combined purchasing,
consolidating programs, eliminating redundancy and duplication and
maximizing resources means a more efficient organization that can
provide a higher level of customer service while realizing true cost
savings.

NOVATO FPD BOARD: A CAUTIONARY TALE
In May 2013, the Marin County Civil Grand Jury
received a complaint against the Board of Directors
(BOD) of the Novato Fire Protection District
(NFPD). The request for investigation alleged,“...over
the last six years, the Board of Directors of the Novato
Fire District have either by failure to act, ignorance,
arrogance, or inexperience, expended taxpayer money
in a frivolous manner with no regard for maintaining
essential services, following internal policies, California
law or governmental transparency.” After the 20132014 Grand Jury was sworn in they opened an
investigation into these charges.
In November 2013, the Grand Jury learned that
a lawsuit had been filed against the NFPD. The
former Fire Chief sued the NFPD, two members
of the BOD and the interim fire chief who replaced
him, alleging defamation of character, slander, and
negligent misrepresentation. Unwilling to influence
the outcome of this lawsuit, which is still pending, we
suspended the investigation. Ultimately, the Grand
Jury decided to write a status report, without findings
or recommendations, in the belief that the taxpayers of
Marin had a right to the information we had collected.
We were gratified to find that the NFPD Board had
learned from the mistakes that were made and had
instituted needed changes and new policies, for which
they should be commended. However, the Grand Jury
concluded that the problems that came to light during
our investigation are not unique to this particular
board. In a county where there are more than 30
special districts headed by boards of directors, we have
come to the conclusion that, in most cases, there is
very little attention paid to board performance by the
voters who put them into office...Continue Reading!

FDAC EBA Health Insurance Pool

Health insurance designed especially for
FDAC members!

Since 1972, the Fire Districts Association of California (FDAC) has provided California fire districts
with programs, services and classes to help the districts they serve and enable their personnel
and representatives to become more successful and effective. In 2005, FDAC facilitated the
creation of the FDAC Employment Benefits Authority (FDAC EBA) in order to offer fire district staff
and retirees a low-cost alternative for quality medical, dental, vision and life insurance. Today,
more than 45 FDAC member fire districts are taking advantage of these benefits:
Choice
• FDAC EBA offers a variety of medical plans to choose from for active employees and retirees,
including an HSA-compatible PPO and HMO.
Savings
• All participating districts have seen greater savings over a 3-year period compared to prior
carriers.
Quality
• FDAC EBA contracts with top carriers, administration and consultants.
Technology
• FDAC EBA utilizes consolidated billing and user-friendly online administration.
Trust
• FDAC EBA is the only pool that was developed by firefighters for firefighters.
For more information about the FDAC EBA benefits package, contact Gallagher Benefit Services, Inc. at
800.557.5593.
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FDAC EBA Report
by Bordan Darm, Gallagher Benefit Services, Inc., FDAC EBA Broker
On behalf of the FDAC EBA, we would like to thank all those who stopped
by the FDAC EBA booth at the FDAC Annual Conference. It was a pleasure
meeting you. We want to thank those that completed the FDAC EBA survey.
The survey was developed to help us ascertain what is important to you for
medical benefits. In return for completing the benefit survey, each participant
was given one entry to win a Kindle Fire HDX tablet. We want to congratulate
Fire Chief Ken Wood from the Humboldt Bay Fire District who won the
tablet.

“Other” reasons given included:
• Changing from the current program is difficult
• Not familiar with FDAC EBA medical coverage
• Historical reasons regarding FDAC EBA
On a scale of 1 to 5, with 1 being very unimportant and 5 being very important,
survey participants were asked the following questions:

Thirty-three surveys representing twenty-three Fire Districts were received.
The participating Fire Districts had the following characteristics:
# of Employees

< 50

50 to 100

+100

# of Fire Districts

20

2

1

Avg # of Active Employess

26

77

691

Avg # Retirees
% of Retirees to Employees

9

52

650

34.6%

67.5%

94.1%

Of the participating Fire Districts, those with less than 50 employees also
had the lowest percentage of retirees.
A majority of the Fire Districts participating in the survey receive their medical
coverage through CalPERS as the following graph illustrates:

The results showed that cost is the number one factor in choosing benefits.
Offering a high-deductible plan was less important.
Over the upcoming months, FDAC EBA will be reviewing its medical program
and looking to improve upon it by making it more cost effective, while
maintaining comprehensive coverage. Should you be interested in FDAC EBA
providing you with a quote for medical coverage, please contact:

A majority of Fire Districts chose their current coverage due to cost as the
following chart shows:

For those not participating in the FDAC EBA medical program, when asked
why they do not participate in FDAC EBA the following responses were given:
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Carol Anderson:
phone 800-557-5593 ext. 2506
fax 866-676-6494
email: carol_anderson@ajg.com
Kelly Furtado
phone 800-557-5593 ext. 2507
fax 866-597-7568
email: kelly_furtado@ajg.com

California Supreme Court Will Review Whether Firefighters Have Right to Review and
Respond to Adverse Comments in Supervisor’s Daily Log
By Morin I. Jacob
On February 26, 2014, the California Supreme Court agreed to review the
Court of Appeal decision in Poole v. Orange County Fire Authority.
Given the nearly identical language in the Public Safety Officers Bill of Rights
Act (“POBR”) as in the Firefighters’ Procedural Bill of Rights Act (“FBOR”),
this case will affect law enforcement agencies as well as fire protection
agencies.
The FBOR, enacted in 2007, was intended to provide firefighters the same
rights as those guaranteed to public safety officers by the POBR. In many
areas, the FBOR contains language identical to that in the POBR. One of
these areas provides, in part, that a “firefighter shall not have any comment
adverse to his or her interest entered in his or her personnel file, or any other
file used for any personnel purposes by his or her employer, without the
firefighter having first read and signed the instrument containing the adverse
comment indicating he or she is aware of the comment.” FBOR provides the
firefighter 30 days to respond in writing to the adverse comment, and states
that the written response is to be attached to the adverse comment.
Steve Poole was a firefighter with the Orange County Fire Authority (Fire
Authority). From 2008 to 2010, Fire Captain Culp supervised Poole and was
responsible for evaluating his performance. To assist in preparing the written
evaluations of his subordinates, Captain Culp had a practice of preparing daily
logs on each of the firefighters he supervised. The daily logs were maintained
by Captain Culp on a flash drive and in folders kept in his desk at the fire
station. According to Captain Culp, the daily logs included “[a]ny factual
occurrence or occurrences that would aid . . . in writing a thorough and fair
annual review.” Captain Culp used his informal daily logs to assist him in
preparing Poole’s annual performance evaluation for 2009. In that 2009
annual performance evaluation, Poole received a substandard evaluation from
Captain Culp because his “work habits, personal relations, adaptability, and
progress were unsatisfactory.” As a result of this substandard evaluation, Poole
was placed on a performance improvement plan. Prior to the imposition of
the performance improvement plan, Captain Culp informed his supervisor,
Battalion Chief Phillips, of the daily logs and of Poole’s performance
deficiencies.
Unsatisfied with his substandard evaluation, Poole sought assistance from his
bargaining unit representative, the Orange County Professional Firefighters
Association (OCPFA). The OCPFA asked Captain Culp whether he kept
notes of Poole’s substandard performance because the evaluation contained
specific details of incidents that had occurred during the previous year.
Captain Culp eventually provided the OCPFA his daily logs on Poole that
included more than 100 entries, many of which described areas in need of
improvement. Poole requested that all adverse comments in the daily logs
be removed because he never had any opportunity to respond prior to their
use for personnel purposes in his performance evaluation and subsequent
improvement plan. The Fire Authority refused to remove the comments,
contending that, even though the notes were for personnel purposes, they
were never “entered” into any file used for personnel purposes. Rather, the
Fire Authority told Poole that, to the extent the daily logs were incorporated
into the annual performance evaluation was placed in his personnel file,
he had the opportunity to respond to the comments after reviewing his
performance evaluation.

Poole and the OCPFA filed a petition and verified complaint in Orange
County Superior Court, requesting that the Fire Authority enter adverse
comments in Poole’s files only after complying with the FBOR. The trial
court denied the petition, likening the daily logs to “post-it” notes that were
intended to remind the supervisor of events when he prepared the annual
performance evaluation. The trial court also pointed out that the parties
conceded that if Captain Culp had written Poole’s annual performance
evaluation from his memory and not based on written recollections in
the daily logs, there would have been no lawsuit. The trial court therefore
concluded the daily logs were not part of the personnel file and Poole had no
right to respond to the adverse comments. Poole and OCPFA then appealed.
In its review, the Court of Appeal relied on case law interpreting the POBR,
because the FBOR is relatively new. The Court observed the intent of the
POBR was “to protect peace officers from unfair attacks on their character”
and that a similar concept necessarily applies to firefighters covered under the
FBOR. According to the Court, the most important element is to provide the
officer or firefighter the opportunity to respond to allegations of wrongdoing.
The Court referenced three POBR cases in reaching its conclusion that the
daily logs were part of a file used for personnel purposes. However, none of
those POBR cases were on point in addressing a supervisor’s use of notes to
assist in preparing an evaluation. As a result, the court relied heavily on an
older California Supreme Court case, Miller v. Chico Unified School District,
which interpreted an Education Code section regarding a teacher’s right to
review and comment on information of a “derogatory nature” before placed
in their personnel file. The Supreme Court held that the protections provided
in Education Code section 44031 also applied to personal notes kept by an
Assistant Superintendent that were not in the formal personnel file but yet
affected a teacher’s job status.
The Court held that the interpretation of the Education Code in the Miller
decision should be applied to sections 3255 and 3256 of the FBOR. It noted
that Captain Culp’s daily logs were used for making personnel decisions
and affected Poole’s employment status through his annual performance
evaluation and subsequent improvement plan. Poole received a substandard
annual performance evaluation based upon the information in the daily logs
without having the opportunity to be made aware of and respond to the
adverse comments in those daily logs. The Court reversed the trial court’s
decision and concluded that the FBOR was violated because the daily logs
were used for personnel purposes. The Court noted that the FBOR’s right
to respond to adverse comments that may affect personnel decisions “is
frustrated when the firefighter’s supervisor maintains a daily log containing
adverse comments that may reach as far back as the day after the firefighter’s
last yearly evaluation and the adverse comments are not revealed to the
firefighter until the next yearly review, at which point the firefighter may
respond to adverse comments in that review.”
If the Supreme Court should reverse the Court of Appeal, it will call into
question the notion that employees protected under FBOR and POBR have
access to supervisor’s files kept solely for recollection in the preparation of an
annual evaluation. We will monitor this case and update you as it proceeds.
Morin I. Jacob counsels and represents Liebert Cassidy Whitmore clients on
all labor and employment law, primarily working with public safety agencies,
but also representing cities, counties and special districts.
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It’s Not FMLA Unless I Say So!
By Jennifer Rosner
In a recent decision of the U.S. Court of Appeals, the Ninth Circuit
Court in California held that an employee can affirmatively decline to
use leave under the Family Medical Leave Act (“FMLA”). However,
buyer beware! If an employee affirmatively declines to use FMLA that
he/she would otherwise be entitled to, the employer may be shielded
from a lawsuit if it takes an adverse employment action against the
employee based on that leave.
The FMLA provides job protection to an eligible employee who takes
leave (up to 12 workweeks per year) to care for the employee’s spouse,
child or parent with a serious health condition. However, in Escriba
v. Foster Poultry Farms, an employee declined to use FMLA when she
took an extended leave of absence to care for her ill father. When the
employee was terminated for failing to comply with the company’s
absence policy, she filed a lawsuit claiming that her termination was
an unlawful interference with her FMLA rights. The Court held
that the termination was lawful because the employee had expressly
declined to have her time off count as FMLA leave and therefore, was
not entitled to job protection.
Maria Escriba worked at a Foster Farms processing plant for 18 years.
On November 19, 2007, she met with her immediate supervisor
to request two weeks vacation leave to care for her ailing father
in Guatemala. Her supervisor asked if she needed more time in
Guatemala to care for her father, and Escriba responded that she did
not. The supervisor told her that if she later decided to request more
than two weeks leave, she would need to visit Human Resources.
Escriba then went to the Foster Farms facility superintendent and told
him she was going to Guatemala because her dad was very ill. She told
him she was using two weeks of vacation time and asked her for an
additional two weeks as a “favor.” The superintendent told Escriba to
send a note or documentation to Human Resources for the extra time.
He did not instruct Escriba regarding her rights and obligations under
FMLA and did not take any steps to designate her time off as FMLA.
Escriba never requested any additional time from Human Resources.

She also knew that her supervisor only handled requests for vacation
whereas Human Resources had handled her past fifteen requests for
FMLA leave. Moreover, Escriba had intended to take vacation time
and not family leave. Accordingly, Escriba did not express intent to
take leave under FMLA.
Thus, this case demonstrates that an employee cannot have it both
ways – the employee cannot decline to use FMLA (even if the leave
qualifies for FMLA) and then try to hide behind FMLA protections
after the fact. Accordingly, once an employee declines to use FMLA,
the employee assumes the risk of the decision. Thus, as in this case,
if an employee declines FMLA leave, and goes on an unauthorized
leave of absence, the employee can be lawfully terminated (consistent
with agency policies). Because the FMLA does not require that an
employee expressly ask for “FMLA leave” to fall under its protections,
we recommend that the employer should inquire of the employee if
it is necessary to determine whether FMLA is being sought by the
employee and obtain the necessary details of the leave to be taken.
Jennifer Rosner is a prolific litigator with an extensive background
in suits involving discrimination, harassment and retaliation, as well
as disciplinary and due process issues, and other employment law
topics. In addition to her work as a litigator, Jennifer has successfully
represented clients in arbitrations and in administrative appeal
hearings.

Escriba then traveled to Guatemala to care for her father. While there,
she decided that returning to work after two weeks would not be
practical but she failed to make contact with her employer to extend
her leave. Sixteen days after she was supposed to return to work,
Escriba called her union representative who informed her that she was
going to be terminated under Foster Farm’s “three day no-show, nocall rule.” Under this policy, an employee is automatically terminated
if absent for three work days without notifying the company or
without seeking a leave of absence. Escriba then sued Foster Farms,
claiming that the company interfered with her right to take FMLA
leave.
To establish a case of FMLA interference, an employee must establish
that 1) he/she was eligible for FMLA protection; 2) the employer was
covered by the FMLA; 3) the employee was entitled to leave under the
FMLA; 4) the employee provided sufficient notice of intent to take
leave; and 5) the employer denied the employee FMLA benefits to
which he/she was entitled. Here, the Court found that Escriba elected
not to take FMLA leave after telling her supervisor that she only
wanted vacation time and that she did not need additional time off.
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Evaluating the Performance of Your Fire
By Jim Hill
During my time meeting and working with fire district boards
throughout the state, it has been surprising to me how many do not
have a performance evaluation process for their fire chief. Of those
that do, the process frequently does not accurately reflect a true
evaluation of the boards’ expectations of their chief executive.
There are many reasons why boards are reluctant to provide
feedback to their fire chief. Among these are that boards are often
uncomfortable and embarrassed discussing performance weaknesses
with the chief. Also, they do not always fully understand what the
chief’s job actually entails.
In some cases, the fire chief can become defensive and resent board
members passing judgment on what it is perceived they do not know.
This often comes from fire chiefs who have strong egos and have an
inflated assessment of their own performance.
Why Evaluate?
A well prepared and documented evaluation process can have a direct
effect on performance level, and help to build a positive working
relationship between the board and the fire chief. It should be viewed
as a counseling activity rather than a judgment review. In addition to
providing performance feedback, a well done evaluation also helps to
identify skill training and professional development needs as well. It
can also provide input into general human resource decisions such as
the basis for compensation, merit pay increases, and other rewards.
It also provides the fire chief with due process. When provided with
adequate notice of performance expectations from the board, relevant
evidence of a discrepancy can then be aired in a fair hearing and
provide an opportunity for the chief to respond. Thus, a final decision
can be based on specific evidence and be free of bias.
What do we Evaluate?
This is where the board communicates its expectations and where the
fire chief puts their record on the table and is prepared to discuss it in
an open and positive environment. To be effective, the board needs
to be knowledgeable as to what the fire chief actually does and deal
with specifics, not generalities. In most performance evaluations, the
following benchmarks are most often used:
Individual Task Outcomes - This is an assessment that directly results
from pre-determined goals & objectives. Have previous goals and
objectives been met, and if not, why not? This can help identify a
managers’ strengths and weaknesses, through past performance, and
suggest ideas for improvement.
Specific Behaviors – When direct results are sometimes difficult to
determine, the chief can be evaluated on behavior and documented
actions such as communicating with the public, promptness in
submitting reports or emergency response outcomes. Behaviors should
be identified as those that are key to determining the difference
between performing a job effectively or ineffectively.
Personal Traits – Although identifying personal traits can often be
inaccurate, since they don’t always reflect leadership skills, they can be
used to reflect an individuals’ attitude and level of confidence.
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Methods of Evaluation
Although there can be any number of factors that can be addressed in
a performance evaluation, it is important that the basis of those factors
follow the position description that the chief is working from. If there
are factors that fall outside of the position description, then it may
become necessary for the board and the chief to revaluate the position
description itself or reconsider the importance of specific factors.
Most performance evaluations use a form listing specific factors and
usually use a graphic rating scale where the evaluator rates the individual
on an incremental scale such as excellent to poor with space for specific
written comments.
Particularly important in the performance evaluation process is for
the entire board to be involved. Using multiple evaluators helps to
minimize the potential of the “halo effect” and leniency errors. The halo
effect is a cognitive bias in which an individual raters overall impression
of a person unduly influences their thoughts and feelings concerning
specific character traits. A leniency error is the tendency for a rater’s
overall positive impression of an individual to influence performance
ratings. An overall positive impression can impact the entire process
and provide the chief with no constructive feedback to use for
improvement.
The method used when I was serving on the Cloverdale FPD board was
a two to three month process of which the entire board participated.
The board would meet in closed session during the regularly scheduled
board meeting (the session was closed since it was a personnel issue),
without the fire chief present, and review together the previous years
evaluation. Each board member would then be given a blank copy of
the evaluation form along with a copy of the previous years evaluation
to bring home and come up with their own individual rating. At the
next regularly scheduled board meeting, the board would once again
meet in closed session to discuss their individual ratings and work
together to gain consensus for a final evaluation.
At this point the fire chief can be brought in and begin discussion
of their performance and be provided the feedback necessary for
improving their performance. An alternative can be for an ad hoc
committee to first meet with the chief to go over the boards’ findings
prior to a meeting with the full board. This method can contribute to a
more candid discussion and the chief has the opportunity to discuss the
findings as they see it in a comfortable environment..
Finally, an annual review of the fire chief’s performance can provide
an excellent opportunity for the board to also review its own collective
performance as a board and assess how well they are supporting the
chief as part of the district’s leadership team. Are they providing the
resources and tools so that the chief can effectively work toward the
goals that the board sets out?
No matter what method of performance is used, the most important
thing is that there is one.
Jim Hill served on the boards of the Forestville FPD and the Cloverdale
FPD in Sonoma county and is a past president of the FDAC and past
Vice President of the FDAC/EBA.

FASIS Declares a $4.16 Million
Distribution of Equity
By Brian Kelley, FASIS Administrator
FASIS is pleased to report that at its March 27, 2014, meeting,
the FASIS Board of Directors authorized the distribution of $4.16
million to eligible FASIS Members. Additionally, the Board
approved the establishment of a Member Contingency Fund, wherein
members may choose whether to place a portion or all of their return
into a fund to apply to contributions for the next program year.
Moving forward, FASIS continues to be in a very good financial
position and has the potential to distribute even more equity in
future years. The results for the recent actuarial study were very good,
and the future is bright. Active risk control and aggressive claims
management are also in place to help keep claims to a minimum and
better control the costs of claims that are reported, thus putting FASIS
in better position to maximize the funds available for any possible
future distributions.
When comparing workers’ compensation options, it is important to
remember that with a self-insurance pool like FASIS, there is always a
possibility of a return of equity if the pool is performing well, and this
is typically not the case when insurance coverage is purchased through
an insurance company.
There are also many other benefits of being a member of FASIS.
If you are not already a member, contact Brian Kelley, FASIS
Administrator, at (800) 541-4591, extension 1125 to learn more.

FASIS

Your Workers’ Compensation Solution

The Fire Districts Association of California – Fire Association
Self-Insurance System (FASIS) is a governmental joint
powers authority that has been serving the workers’
compensation needs for Fire Districts since 1984. FASIS
was established for the purpose of self-insuring its workers’
compensation coverage and establishing a cost-effective
and comprehensive workers’ compensation program.
FASIS provides a long-term alternative to the roller
coaster ride inherent to the California commercial workers’
compensation insurance market.
Our program is designed to stabilize workers’ compensation
costs and provide long-term financial advantage by:
• Having a large membership (currently 190 members)
creates a greater spread of risk
• Providing comprehensive risk control services aimed
at assisting members in identifying loss exposures and
implementing the appropriate loss control programs
• Funding conservatively to cover losses that do arise

DO YOU HAVE A STORY TO SHARE?

Is your fire district doing something unique? Whether it’s a
great new program or how you managed a complex issue,
we want to hear about it. The FDAC Report is distributed
to members statewide and fire districts located throughout
California — from Siskiyou to San Diego. If you have news
to share, contact Molly Ranes, mranes@fdac.org.

• Maintaining effective and efficient claims administration
once claims occur
For more information contact:
FASIS
Bickmore
1750 Creekside Drive, Suite 200,
Sacramento, CA 95833
Telephone – 800.541.4591 / FAX – 916.244.1198
Website – www.fasisjpa.org
Brian Kelley, Program Director, Ext. 1127
BKelley@Bickmore.net
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