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E D I T O R ’ S
B a y C a r e H e a l t h

M E S S A G E
S y s t e m , I n c .

Being Thankful
While I hope that you give generously to our community
this year, I also hope that you take a moment to focus
on all you are thankful for.

T

he holiday season typically kicks off in
November, and gives us all pause to enjoy
time with loved ones and revel in some of
the things we are most thankful for. As we
head into the holidays this year, I find
myself as thankful as ever. My fiancé and I plan to be
married over Thanksgiving weekend, and we have
immense gratitude for the good wishes we have received
from family and friends since we got engaged last fall.
There is nothing like a wedding to bring people together!
The
holidays
offer a number
of opportunities to
give back. Luckily,
at the HCBA alone,
you can help at any
point in the year
through pro bono
efforts and with
volunteer programs
such as Law Week
and Lawyers for
Literacy. An upcoming event is Holidays in January, which
will take place January 12, 2013.
While I hope that you give generously to our
community this year, I also hope that you take a moment
to focus on all you are thankful for. As lawyers, we are
almost always guaranteed that our work will be
challenging. Usually, it is a fact for which we are decidedly
not thankful! We research questions that seem to have no
clear answer (always for a business or client that, for good

reason, would really like a clear answer!). We try difficult,
nuanced cases, and work to meet our clients’ goals within
the boundaries of the law. But there is a part in one
of my favorite poems, “To Be of Use” by Marge Piercy,
that I think sums up why we should be grateful for the
challenges in our careers:
The work of the world is common as mud.
Botched, it smears the hands, crumbles to dust.
But the thing worth doing well done
has a shape that satisfies, clean and evident.
I sincerely wish
that you find real
satisfaction in your
work, despite its
myriad challenges.
I also hope that,
in addition to
appreciating the
difficulties in your
job, you find time
to consider the
people who helped
get you to where you are professionally. Perhaps there
was a family member who supported you in law school,
a mentor who offered guidance when you began your
legal career, or a significant other who understood, time
and time again, that law is a jealous mistress. It is a
great feeling to remember, and express gratitude toward,
those people!
Have a fantastic month, and enjoy it with some of the
people for whom you are most thankful!

LOOKING FOR A NEW JOB?
Check out the Career Center
on the HCBA website at www.hillbar.com
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The Bus Ride
“He is indebted to his memory for his jests and
to his imagination for his facts.”
—Richard Brinsley Sheridan

I

N REMEMBRANCES of things past, historical
details can sometimes become murky. However,
everything you are about to read is true. As “The
Old Perfessor” Casey Stengel once said, “You
could look it up.”
I have always been fascinated by the remarkable
number of 1965 high school graduates of Hillsborough
County, entering their freshman year at the University of
Florida, who eventually became lawyers and judges. It
was a time when there were only eight city, five outlying
county, and two main parochial high schools.
I first met some of these future members of our
profession during my four undergraduate years at UF in
either classrooms or dormitories. As for nine
unforgettable others, my first encounter with them was
on a bus ride headed to Gainesville on a muggy summer
day after graduation.
The University had arranged for a Greyhound Bus to
be waiting at Franklin and Madison streets in downtown
Tampa, parked in front of Jack Pendola’s retail clothing
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store, to take the soon-to-be freshmen up to Gainesville
for a pre-orientation day tour of campus. After nine years
of higher education, I vividly remember my first two
college texts purchased at the University Bookstore during
this visit... Mirror for Man, a contemporary primer on
modern anthropology and human behavior, by Harvard
Professor Dr. Clyde Kluckhohn, and All the King’s
Men, the Pulitzer Prize winning novel by Robert Penn
Warren. Both books needed to be read and digested
before the commencement of trimester classes beginning
in late August.
I arrived downtown during the early morning of an
especially hot, drizzly, mid-July day. As students were
boarding the bus, introductions began... “Hi, I’m Bobby
Nader from King High.” “Hello, nice to meet you. I’m
Manny Menendez of Jefferson High. Let me introduce
you to my fellow Dragons, Gene Ferguson, John
Fernandez, and Terry Smiljanich.” The exchange of
Continued on page 6
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Continued from page 5
pleasantries continued... “I’m George Cappy, and I
expect to be the greatest Gator of them all. Here are two
of my Jesuit buddies, Jimmy Dominguez and Joe
Ficarrotta.” “Nice to meet you, George, Joe, Jimmy!”
More young guys and gals entered the slightly airconditioned but nonetheless sultry bus. “I can’t wait ‘til
our football and basketball seasons begin. Our freshmen
teams should be swell, with Larry Smith in the back field
and Andy Owens in the front court!” “Darn nice to meet
you Bob,” he said, extending his hand, “Bruce Bokor,
Plant Panther.” Attention then enthusiastically turned to
the coeds who were also making the trip.
The Greyhound was finally boarded, its nose facing
north as it was about to embark on the two-hour jaunt
along Highways 41, 301 and 441 to its college destination.
Interstate 75 did not exist. All of the windows were
opened, and I can remember the waft of exhaust as it
drifted inside the steamy bus. Indeed, the humidity and
dankness of the day exaggerated the white fumes coming
from the underbelly of the glimmering blue and steely
silver carrier.
As the students were taking their seats, the engine of
the transport began revving for the trip. All of a sudden,
a faint and barely discernible voice could be heard coming
up from Franklin Street. The voice got louder as the form
galloped closer to the waiting vehicle. At some point, the
words of refrain became clear, “Don’t leeeaavvve!!!” The
driver, with his window wide open, was the first to
respond, “I’m not going anywhere! But get a move on!”
he yelled. The plea got louder as the approach to the
ready-to-leave Greyhound bus got shorter. “DON’T
LEEEAVVVE!!!” Yet again, “DON’T LEEEAVVVE!!!”
6

o f
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By this time, the exasperated man at the wheel was
screaming, “WE’RE WAITING FOR YOU!! HURRY
UP!” As the vocal exchanges got more intense, all of us
gradually stood up and drifted over to the right side of
the bus to see the commotion. Within two blocks, one
could make out a young fellow dressed in a three-piece
tan herringbone suit, wearing a starched white shirt with
a striped tie, with wing-tipped shoes, and carrying a brief
case. All of the rest of us on the bus were in the casual
dress of the time, without satchels. Clearly, the running
figure either could not hear the bus driver or was too
anxious to hear him. “PLEASE DON’T LEAVE!!!”
Within less than one block, everyone inside had their
heads out the windows or as close to the portals as they
could get. Just as this fellow freshman got to the side of
the bus, his shoes gave way to the slippery concrete and
up into the air he flew, slamming down hard onto the
soaking pavement and sliding to an abrupt stop. His vest
buttons had popped open as did his brief case, strewing
papers all about. There was a long, pregnant pause among
us as we looked down on this fallen, drenched 18-year-old
lad. While lifting himself up off the sidewalk and
gathering himself together, he looked up at all of the eyes
descended upon him. And then, in the single greatest
moment of self-deprecating aplomb under embarrassing
circumstances I have ever seen to this day, he straightened
himself up, and with the two-armed gesture of an
experienced major league umpire, he yelled out and
declared himself, “SAFE!!” After a short but sweet silent
lull, everyone inside the bus, including the driver,
thunderously applauded! And so we were all first
introduced to Hillsborough High School’s Augie Quesada.
Continued on page 7
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ON THE BUS

Bruce
Bokor

John
Fernandez

Terry
Smiljanich

Gene
Ferguson

Manuel
Menendez, Jr.

Augie
Quesada

Jim
Dominguez

Joe
Ficarrotta

George
Cappy

Bob
Nader

Robert
Moeller

Jim
Moody

Stan
Morris

Andy
Owens

Larry
Smith

Charles
White

Dennis
White

ALSO FROM TAMPA

Jim
Buzbee

Mac
Greco

Rodney
McGalliard

Continued from page 6
I would have never imagined that 10 individuals on
that embraceable bus ride and 10 others whom I met
during my undergraduate years at Florida, after
graduation, or learned about while preparing this article,
including Jim Buzbee, Mac Greco, Rodney McGalliard,
Robert Moeller, Jim Moody, Stan Morris, Andy Owens,
Larry Smith, Charles White, and Dennis White, were
destined to choose the law as their careers.1
My experience on that “Bus Ride” has been an
indelible and enduring memory. If you do not believe me,
there are witnesses.2

1

2

Research materials provided by Bruce Bokor, Jim Buzbee,
George Cappy, Judge Menendez, Judge Moody and Larry
Smith [all referenced high school annuals, circa 1965]: See,
Excalibur, Robinson High School Knights’ yearbook, pg. 104;
Hilsborean, Hillsborough High School Terriers’ yearbook, pgs.
207, 234, 237 & 251; Monticello, Jefferson High School Dragons’
yearbook, pgs. 161, 168, 169 & 175; Tiger, Jesuit High School
Tigers’ yearbook, pgs. 11, 13, 15 & 16; Clarion, King High
School Lions’ yearbook, pg. 69; Panther, Plant High School
Panthers’ yearbook, pgs. 244 & 262; Kanyuksaw, Plant City High
School Raiders, nee Planters’ yearbook, pgs. 164, 166 & 167.

WHERE ARE THEY NOW?
Manuel Menendez, Jr., and James Dominguez, Chief Circuit Court

Judge and County Court Judge, respectively, of the 13th Judicial
Circuit; James Moody, U. S. District Court Judge for the Middle District
of Florida; Stan Morris, Circuit Court Judge of the 8th Judicial Circuit;
Andy Owens, Circuit Court Judge of the 12th Judicial Circuit; James
Buzbee and Charles White, attorneys in Plant City; Dennis White,

Century Tower at University of Florida

attorney in Naples; Bruce Bokor and John Fernandez, attorneys in
Clearwater; Robert Moeller, attorney in Old Town; Rodney McGalliard, attorney in Gainesville; George Cappy,
Joe Ficarrotta, Mac Greco, Larry Smith, Terry Smiljanich and your humble correspondent, attorneys in
Tampa; Gene Ferguson and Augie Quesada, Tampa and Jacksonville attorneys, respectively, now deceased.
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Project Highlights Diversity
in Local Legal Community
“We need to zealously guard our advances in order to continue
to move forward rather than re-fighting the battles already won.”
—Judge Claudia Isom

F
Victoria McCloskey introduced Diversity Summit panelists.

8

or the past 10 months, the HCBA Young Lawyers
Division (“YLD”) and Diversity Committee have
been organizing and filming a “historical
narrative” about the effects of racial
discrimination during the 1950s and 1960s titled
Before the Law was Equal: A Documentary of Desegregation in
the Hillsborough County Legal Community. The purpose of the
project is to capture the oral history from those who
experienced inequalities during this time and to memorialize
their stories for future generations.
Continued on page 9
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Wm. Reece Smith

Continued from page 8
The first phase of this project involved interviewing
individuals from the local legal community regarding
their recollections and experiences during this era and
thereafter. Our interviewees included Judge E.J.
Salcines, Judge Mary Scriven, Judge Donald Castor,
Judge John Germany, Warren Dawson, Delano Stewart,
Gwynne Young, Wm. Reece Smith, Lance Scriven, and
Fraser Himes. Portions of these interviews are being
compiled into a comprehensive documentary that will
debut in the spring.
Also in connection with this project, the YLD and
Diversity Committee hosted a Diversity Summit on
September 6, 2012, featuring a panel of distinguished
members of the Bar and moderated by HCBA President
Bob Nader. The panelists were Judge E.J. Salcines,
Carolyn Stewart, Warren Dawson and Marsha Rydberg.
The panelists are legends in their own right. Judge
Salcines was the first Hispanic U.S. federal prosecutor east
of the Mississippi. Stewart was the first African-American
partner at a major law firm. Dawson was the first AfricanAmerican assistant city attorney in the South, and
Rydberg was the first female president of the HCBA and
the University Club. The panelists discussed their
experiences with segregation, racial and gender
discrimination, and diversity.
The Diversity Summit was attended by many
prominent members in the legal community, including
numerous local judges. Judge Claudia Isom said, “I was
impressed by how many young people were at the event.
It is important for our young attorneys to see how far we
have come and to understand that we need to zealously
NOV 2012 | HCBA LAWYER

Delano Stewart

Gwynne Young

guard our advances in order to continue moving forward
rather than refighting the battles already won.”
Nicola Larmond-Harvey, a third-year law student at
Stetson University College of Law who was also in
attendance, said, “I feel inspired after hearing the
information presented at the luncheon. It gives me hope that
the legal profession is not just merely aware that minorities
have had to overcome much, but that the profession also
recognizes that there is much more to be accomplished.”
The Florida Bar also supported the Diversity Summit
through the award of its Diversity Leadership grant to the
HCBA, which helped defray the costs associated with
hosting and filming the event. The YLD and Diversity
Committee plan to include portions of the Diversity
Summit in the documentary as well as on the website
created for this project. The documentary is in the final
editing stages and promises to be a unique snapshot of
our profession. HCBA President Bob Nader said, “The
task of preserving on film a documentary narrative and
history of the racial, ethnic, and gender diversification of
Tampa’s legal community was daunting, but the YLD and
Diversity Committee have met the challenge in exemplary
fashion. This noble endeavor, which culminated in the
well-attended and highly appreciated Diversity Summit,
is a unique and stellar achievement
that will be recognized for years to
come by the judges and lawyers, both
young and old, who make up the
fabric of our bar association.”
Authors: Rachael L. Greenstein,
Akerman Senterfitt, LLP, and Victoria
N. McCloskey, Ogden & Sullivan, PA
9

E X E C U T I V E
D I R E C T O R ’ S
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Diversity Summit Panelists Highlight
Advances in Legal Community
“If anyone opens a door for you, you should walk through
and take advantage of it.”
—Marsha Rydberg

B

Years later, in 1991,
ack when she was
Rydberg
became the first
completing law
female president of the
school, Marsha
Hillsborough County Bar
Rydberg
was
Association, which was among
thrilled to learn
her many career “firsts.”
she would be graduating first
“You had to work twice as
in her law school class
hard,” Rydberg says, reflecting
at Stetson.
on some of the obstacles she has
Rydberg believed her hard
had to overcome as a woman
work and academic rank would
climbing the professional ladder.
help her get multiple job
Now, she has her own
interviews with law firms in her
Left: Arnell Bryant-Willis of The Florida Bar
law firm.
hometown of Tampa.
An optimist by nature,
The year, however, was
Rydberg says, “if anyone opens a door for you, you should
1976. And she quickly learned otherwise.
walk through and take advantage of it.”
At the time, hiring practices and societal attitudes made
Rydberg’s comments came during a panel discussion
it especially difficult for women and minorities who were
in September at the Chester H. Ferguson Law Center that
entering the workplace.
focused on the racial, ethnic, and gender diversification
And the legal profession was no exception.
of the legal community in Hillsborough County and the
The job offers were few and far between.
HCBA through the years.
But Rydberg persevered and did not lose sight of her
Besides Rydberg, the other panelists were Judge E.J.
ultimate goal.
Salcines, Jr.; Warren H. Dawson; and Carolyn H. Stewart.
She eventually landed a job with a prominent Tampa
law firm and quickly set about to distinguish herself in
her chosen profession, and to make a positive difference
Continued on page 11
in the community.

THANK YOU TO OUR DIVERSITY SUMMIT SPONSOR

10
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Marsha Rydberg

Continued from page 10
Sponsored by C1 Bank, the “Diversity Summit” was
organized by the HCBA’s Young Lawyers Division
(“YLD”) and Diversity Committee.
HCBA President Bob Nader moderated the event.
Stewart, now a partner with Macfarlane Ferguson &
McMullen, P.A.; shared her personal experiences growing
up in Tampa and the segregated South.
She talked about the racial discrimination she
encountered in the 1970s as an African-American woman
in law school at the University of South Carolina.
Undeterred, Stewart graduated with her law degree
in 1977.
Stewart returned to Tampa and went to work as the
first African-American female corporate lawyer in Tampa
with Jim Walter Corp.
Later, she continued to break down racial and gender
barriers when she served as an assistant state attorney and
as an assistant county attorney.
Dawson shared his recollections of growing up in
segregated Polk County; his time at Florida A&M
University; his experiences in the U.S. Army stationed in
racially charged Alabama; and his early legal career after
graduating from law school at Howard University in 1966.
Dawson talked about becoming the first black lawyer hired
in the National Labor Review Board’s Tampa office, and
becoming the City of Tampa’s first black assistant attorney.
He also discussed his role as lead counsel in the federal
civil rights litigation — lasting 27 years — that
desegregated the Hillsborough County school district.
Additionally, Dawson spoke about the voting rights
case that challenged the at-large system of Tampa City
NOV 2012 | HCBA LAWYER

Judge E.J. Salcines

Carolyn Stewart

Council elections and led to the creation of singlemember districts in the city and county.
Tampa native E.J. Salcines — who has served as an
attorney, prosecutor, assistant U.S. attorney, and judge —
shared his experiences fostering diversity and confronting
discrimination throughout his distinguished career.
Salcines became the first Spanish-speaking assistant
U.S. Attorney in 1964.
In the late 1960s, when he was Hillsborough state
attorney, Salcines said a senior judge, who was white,
had threatened to undermine his office if he carried out
his plans to hire a black prosecutor.
Despite the threat, Salcines said he hired the black
lawyer anyway.
The man’s name was George Edgecomb, and in
1973 he became Hillsborough County’s first AfricanAmerican judge.
The courthouse in downtown Tampa is now named
in his honor.
The Diversity Summit was videotaped and will
become a part of the YLD’s ongoing historical
documentary project, which is set to be completed by
the spring.
The Florida Bar has been supportive of the YLD’s
documentary project, and Arnell Bryant-Willis, who
is the Bar’s diversity initiatives manager, attended
the event.
As the panelists made their concluding remarks,
Dawson summed up the event and the progress that has
been made in the area of civil rights and equality:
“Much progress has been made, but there is still much
work to be done.”
See you around the Chet.
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S T A T E
A T T O R N E Y ’ S
M E S S A G E
M a r k A . O b e r, S t a t e A t t o r n e y f o r t h e T h i r t e e n t h

Ju d i c i a l

C i r c u i t

Organized Retail Theft
In Florida, the Legislature has provided additional tools to use when
combating organized retail theft.

T

he term “retail theft” often brings to mind
images of teenagers pulling pranks or
individuals sneaking through a store
furtively stealing items. While these are
criminal acts that certainly create a
financial loss to retailers, they do not tell the full story.
Increasingly, merchants are the victims of organized
groups
or
gangs
engaged in the theft
and resale of the stolen
merchandise as part of
a large scale criminal
enterprise.1 It has been
estimated that losses
to merchants due to
organized retail theft
gangs are $15 billion
to $30 billion dollars
a year.2 Organized
retail
theft
gangs
usually target specific
items that have a strong
resale value. They may
also assign members of
the gang to different
roles, such as lookouts

and drivers. Some gangs employ more sophisticated
techniques by using cloned credit cards, producing
fake receipts, or otherwise using technology to defeat
security devices.3
Normally, retail theft prosecutions are pursued under
Florida Statute § 812.014, which is the general theft
statute. This statute provides for penalties based
upon the value of
the property stolen
and enhancements for
multiple convictions.
Punishments for violations of this statute
start at second-degree
misdemeanor
level;4
the maximum is 60
days in jail and six
months of probation.
This
structure
is
often inadequate when
dealing with organized
retail theft gangs.
In
Florida,
the
Legislature has provided
Continued on page 13
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Continued from page 12
additional tools to use when combating organized retail
theft. Under Florida Statute § 812.015, the state can
seek increased penalties in certain retail theft
prosecutions. If the state can prove that an individual
committed retail theft at more than one location within
48 hours, the state can aggregate the values of all
of those thefts to enhance the crime to a felony level.5
This statute also criminalizes the acts of individuals
coordinating a retail theft operation6 and individuals
who work with others to distract merchants or law
enforcement so that thefts can occur.7
On a national level, proactive steps have been taken to
combat organized retail theft by the creation of the Law
Enforcement Retail Partnership Network (“LERPnet”).
LERPnet is a partnership between the Federal Bureau of
Investigation and retailers.8 It is a secure database that
allows retailers and law enforcement to report retail theft
incidents and share information.9 One of the goals of
LERPnet is to track incidents and individuals across
jurisdictions, allowing law enforcement and retailers to

NOV 2012 | HCBA LAWYER

prepare for, and, we hope, reduce losses due to organized
retail theft gangs.
As consumers, we all bear the costs of this type
of criminal activity. Through the cooperative efforts
of retailers, law enforcement, and prosecutors, I hope
that we can work to reduce organize retail theft gangs.
1

National Retail Federation, 2011 Organized Retail Crime
Survey, page 4, www.nrf.com/organizedretailcrime, (last visited
on September 4, 2012).
2 Id. at 5.
3 Id. at 6.
4 Florida Statute § 812.014
5 Florida Statute § 812.015(8)(b)
6 Florida Statute § 812.015(8)(a)
7 Florida Statute § 812.015(8)(c)
8
Law Enforcement Retail Partnership Network,
http://www.nrf.com/lerpnet/default.htm (last visited September
4, 2012).
9 Law Enforcement Retail Partnership Network FAQs,
http://www.lerpnet2.com/faq.html (last visited on September
4, 2012).
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Featuring Guest Speaker:
Coach Mike Krzyzewski
Head Men’s Basketball Coach,
Duke University and Team USA
Passionate, dynamic, inspiring and coach of Duke University men’s basketball team who recently lead Team
USA to back-to-back gold medals in the 2012 Olympics, Mike Krzyzewski (known by fans as Coach K) is a
master motivator — not only of teams, but of individuals and organizations, spurring them on to succeed beyond
even their own expectations.
The all-time NCAA Division 1 men’s leader for wins, Coach K has compiled an incredible record of success
leading Duke’s men’s basketball team to more than 900 wins, 28 NCAA tournaments, 11 Final Fours (tied for
second most in history) and four national championships over 30 seasons. In 2008 and in 2012, Coach K led
the U.S. men’s basketball team to back-to-back Olympic gold medals, part of a 62-1 record he amassed during
his years as the head coach of Team USA.
These accomplishments have not gone unnoticed. In all, Coach K has been named National Coach of the
Year 12 times in eight different seasons. He was named Coach of the Decade for the 1990s by the NABC and
was the second recipient of the John R. Wooden Legends of Coaching Award. In 2001, Coach K was one of
three members inducted into the Naismith Memorial Basketball Hall of Fame, with the presentation made by
his college coach, Bob Knight.
Prior to coaching at Duke, Coach K spent five years building the men’s basketball program at his alma
mater, West Point. On November 17, 2000, he earned his 500th win at Duke with a triumph over Villanova.
That night, the fabled floor of Duke’s Cameron Indoor Stadium was dedicated as Coach K Court.
Krzyzewski also has an impressive resume as a best-selling author, including Leading with the Heart, which
reached The New York Times best seller list in 2000. His two most recent books Beyond Basketball: Coach
K’s Keywords for Success, released in 2006, and The Gold Standard: Building a World-Class Team, released in
2009, were co-authored by his youngest daughter, Jamie Spatola.
Coach K reveals life’s lessons taught by his parents and his own proven principles of learning, which make
his college and Olympic teams inspiring examples for other organizations. Through his experiences, he
passionately shares with others how they, too, can compile winning numbers in both their professional and
personal lives.
Admission by sponsorship or reservation only.
For more information, call (813) 221-7774.

14

NOV 2012 | HCBA LAWYER

Platinum Sponsor
The Bank of Tampa
Silver Sponsors
Akerman Senterfitt
Barnett Bolt Kirkwood Long & McBride
Burr & Forman LLP, formerly Williams Schifino
Carlton Fields
David M. Rieth / Rieth & Ritchie, P.A.
Holland & Knight, LLP
Lau, Lane, Pieper, Conley & McCreadie
Schifino Lee Advertising + Branding
Shumaker, Loop & Kendrick, LLP
TECO Energy
Wagner, Vaughan & McLaughlin, P.A.

Bronze Sponsors
Buell & Elligett, P.A. / Edward H. Farrior, M.D.
Bush Ross, P.A.
Carey, O’Malley, Whitaker & Mueller, P.A. / Kynes, Markman & Felman, P.A.
Hill Ward Henderson P.A.
Greenberg Traurig, P.A.
McClain, Smoak & Chistolini, LLC
Navigant Consulting
Prida Guida & Company, P.A., CPA’s
Quarles & Brady LLP
Trenam Kemker
Trial Consulting Services, LLC

NOV 2012 | HCBA LAWYER

15

F R O M
T H E
C L E R K
O F
T H E
C I R C U I T
P a t Fr a n k , C l e r k o f t h e C i r c u i t C o u r t

C O U R T

It Takes a Village
This is one budget saga that does have a happy ending.

I

t is easy to
feel you are
standing alone
when you are
a clerk of the
circuit court in the
state of Florida and
have to make your case
for adequate funding
every year to the
members
of
the
Florida Legislature.
I wish I could say
that this office was
always exciting to
follow, like a fascinating
mystery book, the kind
that people cannot wait
to turn the page to see what comes next. While we may
not be in that league, the 67 clerks in Florida perform
vital functions, in service to you, as a member of the legal
profession, as well as to the public. However, it does seem
that we go through an annual ritual where we clerks
are faced with a serious challenge of whether we will
get sufficient funding to do our jobs.
Unfortunately, we do not always find that answer in a
timely manner. Also, despite my protestations, I have
been unable to get any real enthusiasm in the Florida
Legislature for putting all clerk employees in the same
calendar year for budget purposes. Our court employees
are on the state calendar, with the fiscal year beginning
July 1, and our county employees, who provide services
to the Board of County Commissioners, are on the
Hillsborough County calendar, with the fiscal year
beginning October 1.
Thus, when this current fiscal year began in July,
a majority of our employees, who serve the courts,
here and throughout Florida, were impacted adversely
by a 7 percent cut to our budgets — $29.5 million. To
16

further
complicate
matters, the clerks
found
out
about
this reduction at the
last minute, right
before the legislative
session concluded.
This unexpected cut
was devastating, as we
have already endured
sizeable cuts in the
past. To illustrate this
point, there are now
slightly fewer than 800
people employed in the
clerk’s office. In the
2007 fiscal year, we
had 961 employees,
almost 20 percent more. And it could not have come at
a worse time for us, as we are in the process of
implementing our new case maintenance and e-filing
systems, along with other innovative procedures.
For our office alone, this meant a $2 million reduction.
In this environment, the clerks were forced to cut hours
of operations — we had no choice — and hope that a
solution could be found.
This is one budget saga that does have a happy
ending. When the Legislative Budget Commission met
in August, the funding was restored, thus reversing the
7 percent cut, dependent on sufficient court-related
revenue. This reversal would not have occurred without
the strong support of our allies, especially in the courts
and the Florida Bar. Gwynne Young, newly elected
president of the Florida Bar, was especially vocal and
eloquent in making our case.
I am very grateful for this assistance, as are my
colleagues. We would not have been successful in our
quest without the “village” of support that made it
happen. Thank you.
NOV 2012 | HCBA LAWYER
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SUPPLEMENTING THE RECORD: GETTING IT RIGHT IN FLORIDA APPEALS
Appellate Practice Section
Chairs: Kristin A. Norse - Kynes, Markman & Felman, P.A.; and Ezequiel Lugo - Butler Pappas Weihmuller Katz Craig LLP

T

he reality of state
court trial practice is
that “sometimes things
such as depositions or
memoranda of law are considered
by the court, but through
inadvertence are not placed in the
record prior to the entry of final
judgment.” Poteat v. Guardianship
of Poteat, 771 So. 2d 569, 573 n.1
(Fla. 4th Dist. Ct. App. 2000).

18

returns, notices
The Florida Rules
of hearing or of
of Appellate
taking deposition,
Procedure give
depositions, and
parties tools to
other discovery.”
ensure that the
Fla. R. App. P.
record seen by
9.200(a)(1). If
the appellate
the basis of the
court truly reflects
appeal is the
what the trial
adequacy of a
court considered.
notice of hearing,
Unless the
for example,
parties instruct the
What if an item never
the necessary
circuit court clerk
made
it
to
the
docket?
documents will
otherwise, the rules
not automatically
provide that the
be included.
appellate record
Many a novice
will include “the
brief writer has realized, as
original documents, all exhibits
deadlines loom, that a necessary
that are not physical evidence, and
document is not in the record.
any transcript(s) of proceedings
filed in the lower tribunal,” but not
Continued on page 19
“summonses, pracipes, subpoenas,
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SUPPLEMENTING THE RECORD: GETTING IT RIGHT IN FLORIDA APPEALS
Appellate Practice Section

Continued from page 18
Parties can avoid this issue by
observing the early deadlines in
Rule 9.200(a)(3). The appellant can,
within 10 days of filing the notice
of appeal, direct the trial court
clerk to include or exclude items
from the docket in the appellate
record, and the appellee has 20
days from the filing of the notice
of appeal to do its own designation.
See also, Fla. R. App. P. 9.900(g)
(form). Within the same time frame,
both parties should ensure that all
necessary transcripts are actually in
the trial court file, and if not, serve
and file a Designation to Approved
Court Reporter requesting the
transcription, following the form
found at Florida Rule of Appellate
Procedure 9.900(h). See Fla. R.

App. P. 9.200(b)(1). If there was no
court reporter at a key hearing, the
appellant should attempt to secure
a “stipulated statement” showing
how the issues were presented to
the trial court, Fla. R. App. P.
9.200(a)(4), following the procedure
found in Rule 9.200(b)(4).
What if an item never made it
to the docket? Under Rule 9.200(f),
the parties by stipulation, the lower
court prior to transmission of the
record, or the appellate court acting
on a motion of any party, may
supplement the record. The rule
does not allow parties “to cure
inadequacies in the record which
are the result of a party’s failure to
make a record during proceedings
in the trial court.” Bei v. Harper,
475 So. 2d 912, 915 (Fla. 2d Dist.
Ct. App. 1985). Rather, the request

should be limited to items
“considered by the trial court, but
...omitted from the record on appeal.”
Poteat at 573. A Rule 9.200(f)
motion should attach a copy of the
document to be added and set out
facts demonstrating that the trial
court actually had the document.
For the appellant, failure to
ensure a complete record can be
fatal. See, e.g., Bei at 915 (noting
such failure may be held against a
party). Ensuring the appellate court
has a complete record maximizes
your chances of
a decision on
the merits.
Author:
Dineen Pashoukos
Wasylik, Conwell
Kirkpatrick, P.A.

HCBA Leadership Institute
Class of 2012-2013
The HCBA Leadership Institute Class of 2012-2013
is the largest ever, with 21 members. The group
gathered at the Chester H. Ferguson Law Center on
September 12, 2012, for orientation. The institute
identifies and develops young attorneys of diverse
backgrounds who have the potential to become
future leaders of the HCBA. This year, the institute is
led by Capt. Sherri Ohr and Capt. Katie Boucher, both
of the U.S. Air Force Area Defense Counsel. Carter
HCBA Leadership Institute Class of 2012-2013: Ana-Klara Anderson, Angeline
Attila, Diane Barnes-Reynolds, Tyler Cathey, Daniel Dietrich, Felipe Fulgencio,
Laureen Galeoto, Dee Anna Hays, George Hunter, Sarah Kay, Erin Kenny, Jamie
Klapholz, Jill Lowe, Melissa Madsen, Stephanie Martin, Jamie Meola, Patrick

Andersen, of Bush Ross, P.A., is the HCBA Board of
Directors liaison for the Leadership Institute.
Thank you to our Leadership Institute Sponsor:

Mosley, Christina Nethero, Crystal Roznak, Matthew Thatcher, Carly Wolf
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Common
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Thirty years of active legal practice
not only brings an appreciation for
the nuances of the law but also insight
into the art of dispute resolution. It
is with this experience that attorney
Clark Jorrddan-Holmes has establ
established
Mediation Fla, LLC. Clark is a certified
circuit court mediatorr, qualified family
law & residential mortgage mediator
as well as a Martindale Hubbell AV peer
review rated trial attorneyy. For your
next mediation assignment, please call.
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13TH CIRCUIT OKAYS COLLABORATIVE LAW ADMINISTRATIVE ORDER
Collaborative Law Section
Chairs: Fraser J. Himes - Himes & Hearn, P.A.; and Caroline Black Sikorske - Mason Black & Caballero, P.A.

T

he collaborative law
“movement” continues
to gain momentum
locally and statewide.
On July 31, 2012, our circuit
became the fourth Florida circuit
to enter an administrative order
(S-2012-041, Collaborative
Practice) recognizing collaborative
practice as a viable non-adversarial
alternative for resolving family law
disputes. It establishes procedures
for the collaborative process and
observes the Supreme Court’s
acceptance of recommendations
for a model family court system
is consistent with principles of
collaborative law because the
process empowers parties to make
their own decisions guided and
assisted by counsel in a setting
outside of court.
The Thirteenth Circuit states its
support of the philosophy that the
interdisciplinary collaborative
practice model may be a suitable
alternative to full-scale adversarial
litigation in family law if parties
agree. A committee, comprised
of Judge Catherine M. Catlin,
Michelle Ralat Brinner, Adam
Cordover, Nancy Harris, Christine
A. Hearn, Beth Reineke, and
Caroline Black Sikorske, drafted
the proposed administrative order.
Judicial formal recognition will
enhance Bar and public awareness
and credibility of the process as
an option for divorcing couples.
NOV 2012 | HCBA LAWYER

nevertheless
If the
comply with
collaborative
Florida law and
process is agreed
rules of court.
to after filing,
Courts may not
the court abates
adjudicate disputes
proceedings while
between parties,
parties, with
thus empowering
assistance from
parties themselves
trained lawyers,
to make decisions
financial and
affecting their
mental health
family. No formal
professionals,
The collaborative
discovery is used
mediators or
unless both parties
other neutral
practice model may be
agree; however,
professionals,
a suitable alternative
parties must
attempt to reach
make a full and
settlement between
to full-scale litigation
candid exchange
themselves without
in family law cases
of financial
court involvement.
if
the
parties
agree.
information,
Although the order
including full
does not limit the
disclosure of all
abatement period,
assets, liabilities,
a status conference
income, and information
is held within six months of
concerning children. The order
abatement. If agreed to prior to
does not permit scheduling a
filing pleadings and the collaborative
hearing or trial during the
process achieves written agreement
collaborative process, but there
on all issues, the petition is then
can be periodic status conferences
filed, and scheduling an uncontested
or hearings to impose discovery
final hearing is permitted within
deadlines. If a party files a petition
20 days. In both pre-filing and
or motion seeking affirmative relief
post-filing collaborative cases, parties
during the process, the process
must file their written participation
terminates. The collaborative
agreement with the clerk.
process recognizes it is cheaper
The order requires that
and more efficient for parties to
participation agreements include
begin with a mindset to settle fairly
a provision disclosing that
than to attempt settlement on the
collaborative attorneys must
courthouse steps after paying to
withdraw if full settlement is not
prepare for trial.
attained. This informed consent
The administrative order is
requirement for mandatory
found on the court’s website:
withdrawal is fundamental because
http://www.
it discourages even the threat of
fljud13.org/.
litigation. The order encourages
(but does not mandate) including
a provision maintaining
Author: Jill Lowe,
confidentiality of oral or written
Himes & Hearn,
communications exchanged
P.A., and Fraser
during the process. If included,
Himes, Himes &
confidentiality provisions must
Hearn, P.A.
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IMPLIED WARRANTEES – BUYER BEWARE OF OFFSITE IMPROVEMENTS
Construction Law Section
Chairs: Jason J. Quintero - Carlton Fields, P.A.; and Jeffrey M. Paskert - Mills Paskert Divers P.A.

F

or centuries, the law
regarding real estate
transactions was caveat
emptor or “let the buyer
beware.” This left new home
buyers who did not have an
express warranty no legal remedy
against a developer for home
defects. Florida courts eventually
moved away from caveat emptor
and began applying the common
law doctrine of implied warranty
of habitability to the sale of new
homes to allow buyers recourse
against unscrupulous developers.1
Florida courts have recently
revisited this doctrine as it pertains
to claims arising from defects in
offsite improvements.

22

supported the
In Conklin v.
residence.3
Hurley, 428 So. 2d
654 (Fla. 1983) the
Although
Florida Supreme
directly in
Court limited the
disagreement
implied warranty
with the Fourth
to the residence
District Court of
of first purchasers
Appeal, the Fifth
and other
District Court of
improvements
Appeal held in
“immediately
Lakeview Reserve
supporting the
Homeowners
residence
Ass’n v. Maronda
2
thereon.”
Homes, Inc., 48
The new statute
So. 3d 902 (Fla.
Following Conklin,
eliminates actions by
5th Dist. Ct.
the Fourth District
purchasers
of
a
home
App. 2010) that
Court of Appeal
the warranty
held in Port Sewall
against a builder based
of habitability
Harbor & Tennis
upon
the
theory
of
extended to
Club Owners
roads and
Association, Inc.
implied warranty
drainage
v. First Federal
habitability
for
damages
because both
Savings and Loan
were essential to
Association of
to offsite improvements.
the habitability
Martin County, 463
of a residence
So. 2d 530 (Fla.
even though
4th Dist. Ct. App.
neither physically supported the
1985) that the implied warranty
did not extend to defective roads
Continued on page 23
and drainage because neither

NOV 2012 | HCBA LAWYER

IMPLIED WARRANTEES – BUYER BEWARE OF OFFSITE IMPROVEMENTS
Construction Law Section

Continued from page 22
residence.4 The Fifth District
Court of Appeal also announced
a new test for the reach of the
implied warranty in Lakeview
Reserve: if in the absence of
the service the home was
uninhabitable, then the implied
warranty of habitability applies.
Review of the conflicting district
court decisions is pending before
the Florida Supreme Court.
The Florida Legislature rejected
the Fifth District Court of Appeal’s
decision in Lakeview Reserve because
it expanded the reach of implied
warranties “beyond the
fundamental protections that are
necessary for a purchaser of a new
home. . .”5 To reverse the Fifth
District Court of Appeal’s expansion
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of the implied warranty, the Florida
Legislature created Florida Statute
§ 553.835, which took effect July 1,
2012, and “applies to all cases
accruing before, pending on, or
filed after that date.” The new
statute eliminates actions by
purchasers of a home against a
builder based upon the theory of
implied warranty habitability for
damages to offsite improvements.6
It remains to be seen how
the Florida Supreme Court will
resolve the conflicting district
court decisions on the reach
of the implied warranty of
habitability in Lakeview Reserve.
Because Florida Statute § 553.835
applies to the pending case, the
Court ordered all parties to file
supplemental briefs on the effect
of the new statute on the case,

adding further uncertainty to the
future of the implied warranty.7
1

Gable v. Silver, 258 So. 2d 11, 12
(Fla. 4th Dist. Ct. App.) (1972) opinion
adopted, 264 So. 2d 418 (Fla. 1972).
2 428 So. 2d 654, 655 (Fla. 1983).
3 463 So. 2d 530 (Fla. 4th Dist.
Ct. App.) (1985).
4 48 So. 3d 902 (Fla. 5th Dist. Ct.
App.) (2010) review granted, 58 So. 3d
261 (Fla. 2011).
5 Ch. 2012-161, Laws of Florida.
6 § 553.835 Fla. Stat. 553.835 (2012).
7 Case Docket, Maronda Homes, Inc.
v. Lakeview Reserve
Homeowners Ass’n,
Inc., (SC10-2292).

Author: Daniel R.
Zorrilla, The
Zorrilla Law
Firm, P.A.
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FEDERAL COURT APPLIES DELAWARE LAW TO DISMISS DERIVATIVE CLAIM
Corporate Counsel Section
Chairs: Eric Almon – Holland & Knight, LLP; and Patricia Huie – Intelident Solutions, Inc.

O

n August 21, 2012,
Judge Richard G.
Andrews of the U.S.
District Court for
the District of Delaware dismissed
a shareholder derivative action
alleging that a corporation’s proxy
statement contained false and
misleading statements concerning
compliance with Internal Revenue
Code (IRC) § 162(m).1
The plaintiff claimed that the
proxy statement instructed
shareholders that if they voted to
reapprove the performance goals of
the Long-Term Performance Plan
(“LTPP”), the performance goals
of the Stock Incentive Plan (“SIP”),
and the amendment of the SIP,
performance-based compensation
under those plans would be taxdeductible under IRC § 162(m).
However, because the plans do
not allow for such tax deductions,
the plaintiff alleged that the proxy
statement disclosures were false and
misleading and brought derivative
claims for breach of duties under
§ 14(a) of the Exchange Act, breach
of the duty of loyalty, waste, and
unjust enrichment.
A shareholder bringing a
derivative action in federal court
must file a complaint that states
with particularity (i) any effort by

the LTPP. As
the plaintiff to
such, the plaintiff
obtain the desired
failed to plead
action from the
that demand
directors of the
was excused.
corporation, and
Regarding
(ii) the reasons for
not obtaining the
Aronson’s second
action or not
prong, the court
making the effort.
rejected the
However, federal
plaintiff ’s
courts hearing
position that
derivative actions
derivative claims
involving state law
based on a
The
plaintiff
alleged
claims apply the
proxy statement
substantive laws
nondisclosure
that the proxy statement
of the relevant
do not need to
disclosures
were
false
state to determine
meet Aronson’s
and misleading.
whether the facts
second prong in
demonstrate that
the context of a
demand would
Delaware Court
have been futile
of Chancery
and can be excused. The Delaware
Rule 23.1 motion. The court also
Supreme Court has stated that, in
rejected the blanket proposition
determining whether a demand
that a shareholder need only
made by the plaintiff would be
allege violation of a compensation
futile, the court considers whether,
agreement to excuse demand,
under the particularized facts
without additional allegations of
alleged, a reasonable doubt is
knowledge and intent.
created that (a) the directors are
Finally, the court rejected the
disinterested and independent,
plaintiff ’s position that demand is
and (b) the challenged transaction
excused because the claim of waste,
was otherwise the product of a
based on the inability to take tax
valid exercise of business judgment.
deductions under the LTPP and
SIP, does not invoke the business
Aronson v. Lewis, 473 A.2d 805,
judgment rule. In order to excuse
814 (Del. 1984).
demand, a waste claim still requires
Regarding Aronson’s first prong,
the pleading of particularized facts
the court held that the plaintiff ’s
to create a reasonable doubt that the
allegations that the outside directors
board’s decisions were the product of
were interested in the proxy
a valid exercise of business judgment.
statement’s representations
concerning restricted stock did not
1 Abrams v. Wainscott, DC Del., CA
create a reasonable doubt as to
whether such directors were
No. 11-297, RGA, Aug. 21, 2012
interested in the representations
concerning performance-based
Author: Eric Almon, Holland &
compensation under the SIP and
Knight, LLP

Update your membership with the HCBA today. Email hcbainfo@hillsbar.com.
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FLORIDA LEADS NATION IN DISENFRANCHISEMENT OF FELONS
Criminal Law Section
Chairs: Mark P. Rankin – Shutts & Bowen LLP; and Joseph C. Bodiford – Bodiford Law, P.A.

C

riminal convictions
often result in the loss
of civil rights and other
collateral consequences.
Florida law automatically
permanently bans convicted felons
from voting unless they have their
civil rights restored by the state.
Florida is one of only 11 states with
this strictest of voting prohibitions.
Maine and Vermont have no voting

26

restrictions on
convicted felons.
Most other
states restore
felons’ voting
rights once they
have served their
prison term, or
at least completed
any probation
or parole.
Florida’s
automatic ban
greatly affects the
state’s voter pool,
and particularly
African-American
voters. According
to The Sentencing
Project, almost
10 percent of
Florida’s adult

Most other states
restore felons’ voting
rights once they have
served their prison
term, or at least
completed any
probation or parole.

population is
prohibited from
voting because of
the state’s ban on
voting by convicted
felons. In 2010,
that amounted to
more than 1.5
million Florida
residents barred
from voting. Nearly
25 percent of adult
African-American
Floridians are
barred from
voting based upon
felon status. This
makes Florida the
nation’s leader in
disenfranchisement
Continued on page 27
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Continued from page 26
for both groups. By comparison, the
national averages are 2.5 percent
and 7.7 percent, respectively.
Only a small portion (about 16
percent) of Floridians barred from
voting in Florida are currently in
jail, prison, or on probation. The
rest of these individuals have paid
their debt to society in full, but are
still not legally permitted to cast a
vote in local, state, or federal
elections. Those who wish to have
their right to vote restored may
petition the state. However, the
Florida Parole Commission recently
confirmed that there are more than
21,000 pending applications and a
typical wait of six years to receive
an answer.
In 2007, Governor Charlie Crist
established a procedure by which
certain felons with less serious

criminal records would have rights
restored automatically after a
waiting period. Promptly upon
being sworn in as governor in 2011,
Governor Rick Scott had his
Cabinet unanimously reverse these
new procedures, thereby undoing
Governor Crist’s policy changes.
There is ongoing debate in
Florida and on a national level
regarding the voting rights of
felons. Chicago Tribune columnist
Steve Chapman wrote: “We let
ex-convicts marry, reproduce, buy
beer, own property and drive. They
don’t lose their freedom of religion,
their right against self-incrimination
or their right not to have soldiers
quartered in their homes in time
of war. But in many places, the
assumption is that they can’t be
trusted to help choose our leaders
... If we thought criminals could
never be reformed, we wouldn’t let

them out of prison in the first
place.” But Presidents Ronald
Reagan and George H.W. Bush
appointee Roger Clegg argues:
“We don’t let children vote, for
instance, or noncitizens, or the
mentally incompetent. Why?
Because we don’t trust them and
their judgment. Do criminals
belong in that category? The
answer is clearly yes. People who
commit serious crimes have shown
that they are not trustworthy.”
This debate will not be settled
here. However, it is important for
all of us to be aware of our state’s
policies on this subject, and to
understand that the loss of civil
rights is a very real and sometimes
permanent collateral consequence
of a felony conviction in Florida.
Author: Mark P. Rankin, Shutts &
Bowen LLP

When Marine Studios opened in 1938, admission was $1. The 125-acre park south of St. Augustine is known
as the “World’s First Oceanarium.” It later was renamed Marineland of Florida, and in the 1950s and ‘60s, became
known for its many forms of aquatic life, especially its trained dolphins and porpoises that performed never-beforeseen behaviors. Many movies have been filmed there, including parts of the Tarzan films.
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HAPPY BIRTHDAY HAWL!
Diversity Committee
Chairs: Luis E. Viera - Ogden & Sullivan, P.A.; and Victoria N. McCloskey - Ogden & Sullivan, P.A.

I

t is hard to believe that
HAWL is turning 30 this
year. I have only been a
HAWL member for six
years, but I have already had the
honor and pleasure of meeting
and working with outstanding
women and men in the profession.
The extensive accomplishments
of HAWL’s membership could
fill the pages of this entire
magazine. Over the years,
HAWL members have held
positions in the legislature, senate
and judiciary; they have become
partners in major law firms,
renowned public servants and,
most recently, president of the
Florida Bar. As a voluntary local
bar association, HAWL’s growth
has been unprecedented and its
accomplishments unparalleled.
Still, HAWL’s commitment to
provide service to the community
and its mission to promote equality
in the legal profession and the law,
have remained constant.
HAWL will celebrate its 30th
Anniversary on December 12, 2012,
during the December General
Membership Luncheon. For now,
we ask that you take a moment to
reflect on HAWL’s journey, and
its vision for the future.

attorneys.
In 1981, a
HAWL has
small group of
also maintained
female legal
a strong
professionals in
commitment
the Tampa area
to pro bono and
who met every
charitable work,
month for an
supporting
informal lunch
groups such as
had a vision to
Bay Area Legal
start a chapter
Services and the
of the Florida
Kinship Care
Association
Legal Hotline.
for Women
In the recent
Lawyers (FAWL).
This year, the
past, HAWL
Chartered in
Hillsborough Association
has been named
1982, HAWL
Outstanding
was founded by
for Women Lawyers
Chapter of the
those women
(HAWL) turns 30!
Year by FAWL
and lead by
and has won
Kay McGucken,
awards on the
HAWL’s first
local, state, and
President. Within
national levels for its mentoring
ten years, HAWL was incorporated
program. HAWL’s current
and became a thriving FAWL
leadership is looking forward to
Chapter. The group quickly
providing members with more
outgrew its space and moved its
opportunities than ever before to
monthly membership meetings
grow their careers, give back to
to the Tampa Club, where
their community, and expand their
HAWL met regularly until midprofessional and social circles.
2012. This year, HAWL moves
Because its accomplishments
to the University Club, which
are too numerous to list here, the
provides more space for our
best way to get to know HAWL
growing membership.
is to join in the fun! Please visit
HAWL’s founders were
www.hawl.org to learn more and
committed to maintaining the
become a member. From law
informal networking and
students to judges, HAWL’s
opportunity for friendship that
members are as diverse as they are
originally brought them to lunch,
numerous, ensuring that at any
and this commitment still shapes
HAWL event, there is something
our activities today. Sporting events
for everyone. We look forward to
were a big part of HAWL’s early
sharing the next 30 years with you!
years, and its annual softball game
remains a mainstay of HAWL,
having created a legendary rivalry
Author: Victoria N. McCloskey,
between the judiciary and
Ogden & Sullivan, P.A.

ASK A COLLEAGUE TO JOIN THE HCBA TODAY.
SHARE THE BENEFITS OF MEMBERSHIP.
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CHET HAPPENINGS
With the arrival of September came a flurry of activity
around the Chet – and a few other places around town.
Judge E.J. Salcines, pictured in the photos at right and
below, was a featured speaker at the Diversity Summit
and the Senior Counsel Luncheon held at the restored
Floridan Palace Hotel in downtown Tampa.
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Florida Earns “F” on Providing Counsel
to Foster Children
In the absence of a statewide system to provide counsel for children,
a patchwork of legal representation has grown circuit by circuit.

N

o child should be a party to a legal
proceeding in which her life is on the line
without having her own lawyer. Basic
due process is a simple proposition,
right? Wrong. Fewer than 10 percent of
children in Florida’s foster care system are represented
by counsel in dependency proceedings. Of course, these
children have the right to have an attorney, if they can
find one. The children, however, have no statutory right
to be appointed counsel. Florida’s failure to provide
counsel puts it in the minority of states, one of only 10
to earn an “F” grade on a national report card (see First
Star, A Child’s Right to Counsel, Third edition, available
at floridaschildrenfirst.org).
In 2002 the Florida Bar Commission on the Legal
Needs of Children recommended that the state provide
counsel for dependent children in a variety of contexts.
In 2010, the Florida Bar adopted a legislative position
that promotes that position. That year, legislation was
filed but not passed.
In the absence of a statewide system to provide counsel
for children, a patchwork of legal representation has
grown circuit by circuit. In February 2012, Florida’s
Children First and the University of Florida Levin

College of Law Center on Children and Families issued
the first comprehensive report on access to counsel by
circuit (also available at floridaschildrenfirst.org). The
report shows that access to counsel, working with an
organized program, varies widely. In Palm Beach County,
attorneys represented 53 percent of children in out-ofhome care. The Third, Tenth and Twelfth Judicial
Circuits had no attorneys directly representing children.
In Hillsborough County, the L. David Shear Children’s
Law Center of Bay Area Legal Services is the only
organized provider of legal counsel. With 2.5 lawyers on
staff at the time of the report, they represented 4 percent
of foster children in Hillsborough County.
Unfortunately, the availability of counsel for children
has decreased since the data was collected. The Florida
Bar Foundation, the primary statewide funder, has had
to make drastic across-the-board funding cuts. Locally,
the Children’s Board of Hillsborough County has chosen
to reduce and may soon eliminate its funding for lawyers
for children.
On the bright side, a number of communities are
stepping up to create pro bono projects to train and
Continued on page 31

NADER MEDIATION SERVICES
„Resolve, and thou art free‰ ·Henry Wadsworth Longfellow
Florida Supreme Court Certified
n Circuit Civil n Family Law n Appellate
Trained in Negotiating/Mediating Healthcare Disputes
30-Year Civil Trial Lawyer in Florida and Texas
Commercial Litigation
Business Disputes
Bankruptcy Matters

Bob Nader, Mediator
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Labor - Employment Disputes
Divorce / Custody / Alimony
Post-Dissolution Issues

Healthcare Matters
Tort Claims
Property Claims / Eminent Domain

Office: 813-251-4339 Cell: 813-731-7750 Email: rjn@NaderLawFL.com
Hyde Park Village
1509 W. Swann Avenue, Suite 235, Tampa, Florida 33606
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Continued from page 30
support attorneys to represent dependent children.
Miami-Dade has long enjoyed the efforts of
hundreds of volunteers working with Lawyers for
Children America to directly represent children in
foster care. Bar-Legal Aid partnerships in Broward
and Duval counties have started projects recently.
A new project in Hillsborough, Crossroads for
Florida Kids, Inc., is under way now.
Florida’s foster children deserve meaningful
and effective assistance of legal counsel. That is
best provided by well-trained, supervised and
adequately compensated lawyers who have access
to the resources needed to do the job right. A
cadre of dedicated pro bono lawyers will always
be needed to handle conflict cases, and in times
of low funding, to pick up where organized
providers have to leave off.

0% Children Represented
<1 to 1% Children Represented
4-8% Children Represented
15-16% Children Represented
53% Children Represented

Author: Rosemary E. Armstrong, Attorney at Law,
Founder of Crossroads for Florida Kids, Inc.
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HCBA Members, welcome to a
whole new level of professional
and executive banking.
Emerald Professional and Executive Banking from C1 Bank.

Designed to ﬁt the distinctive needs of physicians, attorneys, and working professionals, Emerald Professional and Executive
Banking from C1 Bank combines traditional banking services you expect with executive courtesies you deserve.
QVSQYW\UaOdW\Ua[]\Sg[O`YSba[]`bUOUSaPcaW\SaaZ]O\aA0/Z]O\aOaa]QWObW]\O\Rb`SOac`gaS`dWQSaO\RO
host of other sophisticated banking products you might not expect
For a complete list of Emerald Professional and Executive Banking services, visit C1Bank.com/Emerald or your local
C1 Bank location.

Contact us for a consultation today.
C1Bank.com/Emerald  (877)266-2265 HCBA@C1Bank.com
21 locations across Tampa Bay

MEMBER FDIC

Loans subject to credit approval.
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Cases in other states?
If you need the resources of a national law firm, with coast-to-coast experience, then consider
Wilkes & McHugh, P.A. With lawyers presently licensed in 23 states, we may have the financial and
technical resources you need to successfully represent your clients — even those who are thousands
of miles away.
Wilkes & McHugh, P.A. has been handling serious injury, medical malpractice, nursing home
abuse, wrongful death and trucking accident cases for over 25 years — and we’re still going strong!
We are pleased to offer referral fees as permitted by the Florida Bar as well as appropriate state bars
throughout the country.

Serious Injury.
Wrongful Death.
Trucking Accidents.
Nursing Home Abuse & Neglect.
32
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Wilkes & McHugh, P.A.
has you covered.
Lawyers licensed in 23 states.
Coverage of nearly 70% of the U.S. population.
Offices in 6 states.

800.255.5070
www.wilkesmchugh.com

One North Dale Mabry Highway, Suite 800, Tampa, Florida 33609
Lexington, KY | Little Rock, AR | Memphis, TN | Philadelphia, PA
Phoenix, AZ | Pittsburgh, PA | Tampa, FL | Tucson, AZ

With lawyers licensed in 23 states.
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SEPTEMBER
MEMBERSHIP LUNCHEON
The HCBA’s “Welcome Back Luncheon” kicked off an
event-filled Bar year. The Membership Luncheon was held
September 18, 2012, at the downtown Hyatt. The keynote
speaker was Judge Gerald B. Tjoflat of the Eleventh Circuit
Court of Appeals, who shared his thoughts and insights on
how the legal profession has changed through the years.
HCBA President Bob Nader welcomed the membership
and recognized recent award winners and leaders of the
Florida Bar for their achievements. Other speakers included
Florida Bar President Gwynne Young, who discussed merit
retention, and HCBA board member John Schifino, who
shared plans for the 16th Annual Bench Bar Conference.
YLD President Rachael Greenstein highlighted the Young
Lawyers Division’s plans for the year, including the YLD
Golf Tournament on November 2, 2012, at Rocky Point.
Members were also urged to sponsor and buy the HCBA
cookbook, the proceeds from which will benefit Bay Area
Legal Services.
Thank you to our sponsor:

Photography is courtesy of Thompson Studios.
Thompson Studios is a Benefit Provider for the
HCBA. www.thompsonstudiostampa.com
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INTRODUCING

WEBSITE DESIGN
Free Press has served the Tampa area since 1911
providing quality printing and graphic design.
We have now expanded our operations to include
website development. Our knowledgeable and
experienced staff will work closely with you to
provide exactly what you need to compete in
the marketplace. Call today or go online for a
free quote, 4freepress.com.

FREE PRESS PUBLISHING COMPANY, INC.
O F F S E T A N D D I G I TA L P R I N T I N G , L E G A L A D V E R T I S I N G , W E B S I T E D E S I G N

1010 W. CASS ST., TAMPA, FLORIDA 33606
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4freepress.com
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NEW ADMITTEE SWEARING-IN
The Young Lawyers Division of the HCBA hosted a swearing-in
ceremony for the newest members of the Florida Bar on September 21,
2012, at the George E. Edgecomb Courthouse. Chief Judge Manuel
Menendez, Jr., of the Thirteenth Judicial Circuit, administered the oath.
HCBA President Bob Nader and YLD President Rachael Greenstein
congratulated and welcomed the new lawyers. Julie Sneed, chair
of the HCBA’s Professionalism and Ethics Committee, spoke about
the importance of practicing with professionalism and ethics.

Thank you to our sponsor:
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TRIAL & LITIGATION
QUARTERLY LUNCHEON
Florida Supreme Court Justice R. Fred Lewis was the keynote speaker at the Trial &
Litigation Quarterly Luncheon on September 24, 2012, at the Chester H. Ferguson Law
Center. Lewis, one of three Florida Supreme Court justices up for a merit retention vote on
November 6, 2012, spoke about the threat partisan
politics poses to the future of an independent judiciary.
“We cannot sacrifice fairness and impartiality and
the court system to political whims,” Lewis said.
The Republican Party of Florida announced in
September that it will oppose Lewis, Justice Barbara Pariente and Justice Peggy Quince.
Trial & Litigation Section Chair Kevin McLaughlin encouraged those at the luncheon to educate
their friends and families about merit retention.
Also at the luncheon, representatives from Crossroads for Florida Kids, Inc. spoke about the
new nonprofit organization created to provide pro bono legal representation for children in
dependency and delinquency proceedings. The Trial & Litigation Section sponsored the first
training for lawyers on October 22, 2012, at the Chester H. Ferguson Law Center.

Need space for
an arbitration?

Yerrid Room
DISCOUNT PRICING FOR HCBA MEMBERS.

The Chester H. Ferguson Law Center is an ideal location with a variety
of rooms to meet your needs. Reserve for a day or for a few weeks.
“Wonderful facility! Rave reviews when I survey my participants about the location.
Plenty of free parking, beautiful spacious rooms with all amenities…”
Janelle Walkley,The Settlement Center, CME/CLE Training Provider

RESERVE YOUR SPACE TODAY. CALL (813) 221-7777 FOR MORE INFORMATION.
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CAN EMINENT DOMAIN HELP UNDERWATER FLORIDA HOMEOWNERS?
Eminent Domain Section
Chairs: Daniel R. Feinman - Marcus & Millichap; and Blake H. Gaylord - Gaylord Merlin Ludovici & Diaz, P.L.

C

ould eminent domain
be getting an image
makeover? If some
local governments
have their way, eminent domain
will be used to bail out millions
of underwater homeowners.
Currently, cities such as San
Bernardino and Berkeley in
California are considering using
eminent domain to help
homeowners refinance their high
mortgages and find new mortgages

40

use the money
with significantly
to pay the holder
lower monthly
of the mortgage
payments. The
the “fair market”
plan would
value of the loan
seek to assist
acquired in the
homeowners who
condemnation
are current on
suit, 3) local
their mortgages,
government
but owe more on
conveys to the
their mortgages
non-governmental
than their home
financing
is worth.
company the
Here is how
rights associated
such a plan
with the loan
would work: 1)
Such “public purposes”
acquired in the
local government
may
not
be
legal
condemnation
files a suit in
suit, and 4) the
in Florida.
eminent domain
homeowner
against the
refinances
holder of the
with the nonunderwater
governmental financing company
mortgage, 2) a non-governmental
financing company provides funds
Continued on page 41
to the local government that would
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CAN EMINENT DOMAIN HELP UNDERWATER FLORIDA HOMEOWNERS?
Eminent Domain Section

Continued from page 40

(or other lender who purchases
the non-governmental financing
company’s rights to the underwater
loan) in an amount close to the fair
market value of the property.1
Not everyone is thrilled with
such a plan. Some detractors
believe that such a plan would be
unconstitutional and would invite
costly litigation. Others believe
that such a plan would discourage
lenders from making new mortgages.
Consequently, prospective
homebuyers would find it difficult
to find a mortgage for a home.
Would such a plan work in
Florida? Proponents of the plan
to use eminent domain to help
underwater homeowners allege
that “public purpose” exists due
to: 1) economic development,
2) prevention of urban blight, and
3) elimination of housing market
disruption resulting from lender
reluctance to participate in short
sales and other means of eliminating

debt on underwater properties.
Such “public purposes” may
not be legal in Florida. The 2006
Florida Legislature enacted several
statutes in response to the United
States Supreme Court’s 2005
controversial decision in Kelo v.
City of New London, 548 U.S. 469
(2005). In that case, the Supreme
Court affirmed the Connecticut
Supreme Court’s decision allowing
the City of New London to use
eminent domain to acquire private
property, including homes. The
city planned to lease a portion
of the private property acquired
through condemnation to a private
developer as part of an economic
development plan.
In order to prevent similar
occurrences in Florida, the Florida
Legislature enacted statutes that,
among other things, stated there
was no public purpose in the use
of eminent domain to abate or
eliminate a public nuisance or to
prevent or eliminate slum or blight
conditions. Also, another statute

restricted the ability of the
government to transfer property
acquired by eminent domain.
Thus far in Florida, eminent
domain has not been used to rescue
underwater mortgage holders, so
there is no precedent. However,
the Florida Legislature may be
prompted to revisit statutes it
enacted in 2006 restricting the
use of eminent domain.
1

Carlos Kelly, Will Local
Government Use Eminent Domain to
Condemn Underwater Mortgages of Homes
in Florida?, Legal Scoop on Southwest
Florida Real Estate (Aug. 23, 2012),
http://www.legalscoopswflre.com/
real-estate/will-local-governmentuse-eminent-domain-to-condemnunderwatermortgages-orhomes-in-florida.

Author: Kenneth C.
Pope, Hillsborough
County Attorney’s
Office

The Tampa Bay Catholic Lawyers Guild Cordially Invites You to Attend

THE RED MASS
For Lawyers, Judges, Legal Staff & Law Enforcement
To be celebrated on Friday, November 30, 2012, 12:00 Noon – 1 PM
at Sacred Heart Catholic Church, 509 N. Florida Avenue, Downtown Tampa, Florida
OPEN TO MEMBERS OF ALL FAITHS
CONCELEBRATED BY FR. TIM CORCORAN, FORMER FLORIDA BANKRUPTCY JUDGE
The Red Mass for Lawyers, Judges and Legal Staff is an annual tradition with origins dating back to the 13th Century. It is a
celebration that invokes the guidance of the Holy Spirit on the deliberation of the Courts and on the endeavors of all members of the
legal profession. This tradition continues to this day as the United States Supreme Court celebrates this Mass annually prior to each
new session.
The celebrant, Bishop Robert Lynch is inviting all judges of the Sixth and Thirteenth Judicial Circuits of Florida and the federal
Middle District of Florida as guests of honor and to participate in procession with him in judicial robes at the start of the liturgy.
Bishop Lynch and the Tampa Bay Catholic Lawyers Guild warmly extend invitations to all members of the legal profession and
government officials, regardless of religious affiliation, to attend.

Questions? Please call: Karl Stevens, President, Tampa Bay Catholic Lawyers Guild, at (863) 904-1637
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FLORIDA LOCAL GOVERNMENTS AND SUSTAINABLE DEVELOPMENT
Environmental & Land Use Law Section
Chairs: Anne Pollack - Mechanik Nuccio Hearne & Wester, P.A.; Nicole Kibert - Carlton Fields, P.A.

C

ommencing with
the 1985 Local
Government
Comprehensive
Planning and Land Development
Regulation Act, Florida growth
management was directly managed
by the state executive and
legislative branches. That all
changed in 2011 when growth
management and government
reorganization legislation
terminated the Department of
Community Affairs and transferred
the surviving growth management
functions to the newly created
Division of Community
Development within the new
Department of Economic
Opportunity (“DEO”). As of
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has changed in
October 1, 2011,
most third-party
DEO operates
challenges to
the State Land
plan amendments
Planning Agency
to the “fairly
to administer
debatable” test.
Florida’s local
This means that
government
if the issue is
comprehensive
subject to fair
planning,
debate, the
Development of
decision of the
Regional Impact
local government
and other growth
is upheld. The
management
2011 legislation
programs.
also repeals state
While state
As of the 2012 update,
mandates for
oversight of local
94
out
of
the
324
transportation,
planning is still
education, and
mandated in
(29 percent) Florida local
parks and
select areas, most
governments
surveyed
recreation
comprehensive
concurrency,
plan amendments
had enacted some
making these
only receive
form of sustainable
elements
comments from
development legislation.
optional. This
and can be
new flexibility
challenged by
on concurrency
the new division
and lighter
when proposed
burden of proof have given local
plan amendments have adverse
governments a greater opportunity
impacts to important state
resources and facilities.
Additionally, the burden of proof
Continued on page 43
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FLORIDA LOCAL GOVERNMENTS AND SUSTAINABLE DEVELOPMENT
Environmental & Land Use Law Section

Continued from page 42
to regulate development impacts
on their communities. While many
local governments have indicated
a desire to continue utilizing some
form of concurrency, others have
indicated a desire to abandon
concurrency. Though any analysis
at this point is premature, the
legacy of the 2011 Florida
legislative session may be to
provide the local government
empowerment necessary to
regulate growth management more
comprehensively on a local level,
including by directly addressing
sustainable development.
Since 2009, I have annually
compiled an index containing
excerpts from Florida municipal
codes that address sustainable
development through green
building, low impact development,
and renewable energy, including
Property Assessed Clean Energy
(“PACE”) programs. Please visit
the complete index at
http://www.carltonfields.com/
Index-of-Sustainable-DevelopmentProvisions-in-Florida-Municipal-
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Codes/. In the past four years,
Florida local governments have
enacted an increasing number
of green development initiatives.
As of the 2012 update, 94 out
of the 324 (29 percent) Florida
local governments surveyed had
enacted some form of sustainable
development legislation.
To encourage green
development, these municipalities
offer varying types of incentives
to developers constructing new
buildings or retrofitting existing
buildings to make them more
sustainable. The most commonly
utilized programs take the form
of tax incentives (credits, deductions,
and exemptions), permitting fee
waivers, density bonuses, and
expedited approval processes. The
most innovative programs integrate

other low-cost inducements such as
marketing and publicity incentives
to encourage adoption. Even where
such incentives have not been
codified, increasing emphasis on
such values is apparent. Some local
governments have incorporated
definitions of green building terms
in preparation of future legislation.
Additionally, numerous local
governments have appointed
“green task forces” or promised
green initiatives in their
comprehensive plans. Time will
tell how many Florida local
governments will adopt sustainable
development provisions as a
response to community demand
rather than state oversight.
Author: Nicole C. Kibert, Carlton
Fields, P.A.

GET YOUR COURT ACCESS CARD.
GO TO THE HCBA WEBSITE AT
WWW.HILLSBAR.COM FOR AN APPLICATION.
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FLASH OF A RED SOLE: HIGH STAKES FOR HIGH HEELS
Intellectual Property Section
Chairs: Woodrow H. Pollack - GrayRobinson, P.A.; and Dineen P. Wasylik - Conwell Kirkpatrick, P.A.

I

n a much anticipated
decision for intellectual
property practitioners and
fashionistas alike, the Second
Circuit has upheld Christian
Louboutin’s trademark for the use
of the color red on the outsoles of
Louboutin’s high end, “instantly
recognizable” high heels.1 This
appeal stems from a decision out
of the Southern District of New
York, where the District Court
denied Louboutin’s request for a
preliminary injunction stating that
“a single color can never serve as a
trademark in the fashion industry.”2
Since 1992, French designer
Christian Louboutin has painted
the “outsoles” of his women’s
shoes with a high-gloss red lacquer.
In 2008, Louboutin registered the
red lacquered outsole trademark
in the United States Patent and
Trademark Office. In 2011,

trademark in the
American
fashion industry,
designer Yves
stating that
Saint Laurent
the holding is
began to market
inconsistent with
a line of
the United States
monochromatic
Supreme Court’s
shoes in purple,
decision in
green, yellow,
and red. Yves
Qualitex Co. v.
Saint Laurent’s
Jacobson Products
shoes featured
Co., 514 U.S.
the same color
159, 162 (1995).
on the entire
Consequently,
shoe. Louboutin
Louboutin’s
A court is willing to
sued Yves Saint
trademark was
extend basic intellectual
Laurent for
held valid and
trademark
enforceable.
protections to the
infringement and
However, the
fashion industry
counterfeiting,
Second Circuit
false designation
limited
and uphold a color
of origin and
Louboutin’s
trademark that signifies
unfair
trademark rights
competition,
by directing
Christian Louboutin’s
trademark
the Director of
handiwork.
dilution, and
the Patent and
various state
Trademark Office
law claims based
to limit the
on Yves Saint
registration of
Laurent’s monochromatic red
the Louboutin’s red sole mark to
shoe. The District Court denied
only a red lacquered outsole that
the injunction and Louboutin
contrasts with the color of the
quickly appealed.
adjoining “upper.” In essence, the
The Second Circuit reversed the
Second Circuit split the baby, and
District Court’s conclusion that a
Continued on page 44
single color can never serve as a

COOLEY LAW SCHOOL
INFORMATION FAIR
Thomas M. Cooley Law
School students learned about
the benefits of joining the HCBA
at a school information fair on
September 18, 2012.
Lupe Mitcham, director of Lawyer Referral and
Information Services, assists Cooley Law students.
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Continued from page 43
upheld Louboutin’s contrasting red
outer sole trademark as valid and
enforceable, while at the same time
holding that Yves Saint Laurent’s
monochrome shoe does not
infringe Louboutin’s red outer
sole trademark.
In 1995, the Supreme Court
resolved the issue of whether a
color could meet the requirements
for use as a trademark.3 The
Supreme Court held that “color
alone, at least sometimes, can meet
the basic legal requirements for
use as a trademark. It can act as a
symbol that distinguishes a firm’s
goods and identifies their source,
without serving any other significant
function.4 So why would the District
Court in New York possibly rule

NOV 2012 | HCBA LAWYER

that Louboutin’s trademark was not
valid and not enforceable? There is
one basic answer: This case involves
the fashion industry. Historically, the
fashion industry has been immune
from the basic intellectual property
protections afforded to every other
industry. As the Second Circuit
acknowledges, “the fashion industry,
like other industries, has special
concerns in the operation of
trademark law; it has been argued
forcefully that the United Sates law
does not protect fashion design
adequately.”5 The Second Circuit
presented an academic summary
on the issues of whether color is
a functional aspect of the fashion
industry and outlined the basic
tenants of the aesthetic
functionality doctrine. At the end
of the day, a court is willing to

extend basic intellectual protections
to the fashion industry and uphold
a color trademark that signifies
Christian Louboutin’s handiwork.
1

See Christian Louboutin S.A. v.
Yves Saint Laurent, 2012 WL 3832285
(C.A.2. (NY)).
2 See Christian Louboutin S.A. v.
Yves Saint Laurent Am., Inc., 778 F.
Supp. 2d 445 451, 457 (S.D.N.Y. 2011).
3 See Qualitex Co. v. Jacobson
Products Co., 514 U.S. 159, 160-61
(1995).
4 Id. at 166.
5 See Christian
Louboutin S.A, 2012
WL 3832285 *11.

Author: Debra
Deardourff Faulk,
GrayRobinson, P.A.
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EMPLOYER CONFIDENTIALITY DIRECTIVES MAY BE UNLAWFUL
Labor & Employment Section
Chairs: Scott T. Silverman - Akerman Senterfitt, LLP; and Ronald W. Fraley - The Fraley Law Firm, P.A.

I

n keeping with its current
examination of standard
practices of employers, the
National Labor Relations
Board (“Board”) has now held that
the common directive to employees
to not discuss matters under
investigation with co-workers may
interfere with, restrain, or coerce
employees in the exercise of their
statutory rights under Section 7
of the National Labor Relations
Act (“NLRA”). Section 7 protects
the rights of both union and
non-union employees to engage
in “concerted activities” for their
mutual aid and protection, and
includes discussions among
employees concerning their terms
and conditions of employment.
On July 30, 2012, in Banner
Health System d/b/a Banner Estrella
Medical Center and James Navarro,
Case No. 28-CA-023438 (2012), the
Board held that it was unlawful to
maintain a blanket policy forbidding
employees who make a workplace
complaint from discussing the
matter with co-workers during the
employer’s investigation. In Banner,
the employee made an internal
complaint regarding a direction
that he received to alter his normal
duties when his equipment
malfunctioned. The employee

refused to follow
legitimate business
his supervisor’s
justification for
instructions, on
confidentiality tied
the basis of
to the individual
health and safety
investigation.
concerns, and
This must be
thereafter received
determined on
a “coaching” for
a case-by-case
insubordination.
basis, which might
In connection
include, but is not
An employer’s policy
with the
limited to, witness
“coaching,” the
protection;
must be more
employee met with
evidence is in
narrowly tailored to
the employer’s
danger of being
human relations
destroyed;
prohibit employee
consultant. During
testimony is in
discussion about an
the interview, the
danger of being
employee was
fabricated; or a
ongoing investigation.
requested not to
cover-up needs
discuss the matter
to be prevented.
with co-workers
In light of the
while the investigation was
Board’s decision, employers and their
ongoing. The Board noted that
counsel should review investigation
the representative used an
procedures to ensure confidentiality
“Interview of Complainant Form”
directives are provided only on a
that contained the confidentiality
specific, individual basis. In a
instruction for all interviews.
broader context, however, this is
In a 2-1 decision, the Board held
the latest example of the Board’s
that a “blanket” rule of providing
aggressive invalidation of non-union
confidentiality directives in
employer policies. In recent months,
connection with internal complaint
the Board has held that social media
interviews violates employees’ rights
policies, “at-will” employment
to engage in protected concerted
disclaimers, and arbitration
activity under Section 7 of the
provisions may all violate the law
NLRA. The Board determined that
where they are broadly written so as
the employer’s “generalized concern
to chill employee rights. The Board
with protecting the integrity of its
has launched a webpage advising
investigation” was too broad to
employees of their NLRA rights.
satisfy a legitimate business interest
Employers can therefore expect to
that would outweigh employees’
see a rise in unfair labor practice
Section 7 rights.
charges and are advised to examine
An employer’s policy must be
all of their current procedures to
more narrowly tailored to prohibit
assure NLRA compliance.
employee discussion about an
ongoing investigation. An employer
Author: Scott T. Silverman,
may do so only if it has a specific
Akerman Senterfitt, LLP

JOIN THE LABOR & EMPLOYMENT SECTION. CALL (813) 221-7777.
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PRO BONO: IT IS ABOUT TIME
Marital & Family Law Section
Chair: Alexander Caballero - Mason Black & Caballero, P.A.

M

ost attorneys who
practice family law
do not do it for
riches or fame.
They do it because they have a
passion and a sense that they can
make a difference for their clients.
Why then, is there a lack of
structured pro bono work being
done in the Hillsborough County
family law community?

48

The court
system can
be difficult to
navigate for the
layperson, even
with the resources
available through
the Internet
and the Legal
Information
Center. The vast
majority of pro
bono cases are
not complicated,
which means that
lawyers can make
a huge impact
in a person’s life,
usually with
minimal effort.
Pro bono work
has the added

Most attorneys who
have done pro bono
work can attest that
doing the hours is more
satisfying and rewarding

benefit of
allowing family
law attorneys to
get back to the
reasons they
chose this area,
to remember that
there is more to
this profession
than helping two
good parents
fight over who
gets an additional
overnight or
dividing assets
between two
parties who
have plenty to
go around.

than writing a check.
Continued on
page 49
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PRO BONO: IT IS ABOUT TIME
Marital & Family Law Section

Continued from page 48
Florida Bar Rule 4-6
encourages, but does not require,
pro bono legal services. The
Rule suggests attorneys satisfy
the responsibility by donating a
minimum of 20 hours or $350
annually. Most attorneys who
have done pro bono work can
attest that doing the hours is
more satisfying and rewarding
than writing a check.
Most, if not all, family law
attorneys work for free at times,
albeit unintentionally. However,
there is a huge qualitative
difference between voluntarily
helping a deserving client and
working for a client who agrees
to pay but fails to do so. True
pro bono service is legal assistance
provided without charge or
expectation of fees at the time the
service commences, which means
that legal services written off as
a bad debt or a case in which an

attorney cannot collect a fee do not
qualify as pro bono.
Hillsborough County is at a
crisis point. Bay Area Legal
Services, the primary provider
of pro bono legal services in
Hillsborough County, suffered an
unprecedented $1 million in cuts
this year, which translates to a
14 percent reduction from last
year’s budget. Nearly every
funding source, including federal,
state, and local contributions and
a trust fund set up by The Florida
Bar Foundation, has reduced its
contribution. The Children’s
Board of Hillsborough County
has chosen to reduce, and may
soon eliminate, its funding for
lawyers for children, at a time
when fewer than 10 percent of
children in Florida’s foster care
system are represented by counsel
in dependency proceedings.
Contribute today by
volunteering to provide legal
services through one of these

programs actively seeking
attorney volunteers:
n Florida’s Children First:
Represent children in the foster
care system in dependency
proceedings, (813) 227-9050.
n Family Forms Clinic:
Help pro se litigants complete
forms, (813) 226-8685, ext. 101.
n Bay Area Volunteer
Lawyer’s Program: Advise or
represent low income litigants in
family court, (813) 226-8685,
ext. 101.
n Are You Safe: Represent
victims of domestic violence during
the injunction process, R-U-Safe.org.
n Guardian Ad Litem
Program: Be the voice for a child
in dependency
or family court,
(813) 272-5110.
Author: Kristin
R.H. Kirkner,
Esquire, DeCort
& Kirkner, P.L.

HCBA Holiday Open House
Thursday, December 6, 2012 | 5 p.m. to 7 p.m.
Complimentary for all HCBA members!
Chester H. Ferguson Law Center
RSVP: hcbarsvp@hillsbar.com | 813-221-7777 | www.hillbar.com
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THE FIVE THINGS THAT MEDIATORS HATE
Mediation & Arbitration Section
Chairs: Charles Wachter - Holland & Knight LLP; and Stephen Tabano - Trenam, Kemker, Scharf, Barkin, Frye, O’Neill & Mullis, Professional Association

T

o begin with, mediators
will tell you that they
do not “hate” anything,
and that whatever
helps the parties reach a settlement
is good. After interviewing several
local mediators, however, I found
five common pitfalls that should
be avoided:
1. Lack of Preparedness
Tell your client what to expect,
including the fact that it may take
eight to 10 offers/counteroffers
and a full day to get the job done.
You and your client should discuss

resulting in
potential outcomes
delay. Settlement
before you arrive
decisions are
at the mediator’s
usually
office. Make sure
collaborative, and
your client has
people just cannot
enough authority
process that much
to settle within a
new information
reasonable range.
on the day of the
Be prepared for
mediation. If your
the long haul.
facts are so good
2. Springing
Do not force the
that you want to
Key Facts at
hold off until
the Mediation
mediator to be the
trial, so be it. But
in Hopes of
first person to tell your
do not expect your
Creating a Perry
opponent to digest
Mason Moment
client that your
new information
If you have
side might lose.
on the day of
killer facts, and
the mediation.
you think they will
This also applies
help settle the case,
to financial
do not wait until
calculations. Give your opponent
the mediation. As one prominent
an opportunity to understand your
local mediator put it, this tactic will
numbers in advance.
not create “shock and awe” resulting
in capitulation. It will more likely
Continued on page 51
create questions and confusion,

THANK YOU TO THE ATTORNEYS
WHO PARTICIPATED IN ASK-A-LAWYER
IN SEPTEMBER AND OCTOBER
u Dale Appell

u Tom Hyde

u Shazia Sparkman

u Efrain Aponte

u Dennis Morgenstern

u Ben Stechschulte

u Mark Aubin

u Stan Musial

u David Veenstra

u Caroline Blanco

u Rinky Parwani

u Chip Waller

u Chris Debari

u Brent Rose

u Brice Zoecklein

u Jesus Elizarraras

u Lawrence Samaha

u Felipe Fulgencio

u William Schwarz

u Betsey Herd

u Abraham Shakfeh
TM

To volunteer for the Ask-A-Lawyer programs, please contact the
HCBA Lawyer Referral & Information Service at 813-221-7783.

50

NOV 2012 | HCBA LAWYER

THE FIVE THINGS THAT
MEDIATORS HATE
Mediation & Arbitration Section

Continued from page 50
3. Failure to Confront the
Risk of Losing
This one is big. Do not force
the mediator to be the first person
to tell your client that your side
might lose. Explore the weak areas
of your case and how the fact
finder could react. Your client
should not have unrealistic
expectations. If you recognize that
the case could go either way, you
will naturally avoid gamesmanship
and dismissive remarks.
4. Confusing the Mediator
with Your Opponent
The mediator is not an
advocate for either side, nor is
she the trier of fact. Do not expect
the mediator to banter with you
over your legal theories or pass
judgment on the case. Explain
your position in a logical and
helpful manner to give the
mediator ammunition to use
in your favor. Nobody “wins”
a mediation.
5. Last-Minute Cancellations
Your mediator gets paid only if
you show up or give him enough
time to book someone else. If you
have scheduling problems, let
everyone know as soon as possible.
Get an early start on planning, and
you will avoid having to reschedule.
Lastly, remember that
mediators have heard it all before.
Another prominent local mediator
offered a few favorites that he has
heard more than once: “We’re
not afraid to go to trial.” “I’m
not going to bid against myself.”
“This is a waste of time.” “My
client wants to send a message.”
And, “OK, we’ll settle, but only
if they pay the mediator’s fee.”

The HCBA Welcomes
Its Newest Members
Alexandra Anderson

Matthew McDowell

Jeffrey Annis

Joel Magdovitz

David Barnhill

Rhet Miller

David Befeler

Stanley Murphy

Alan Bulnes

John O’Grady

Charis Campbell

Garrett O’Sullivan

Milena Castro

Natalie Oven

Patricia Cvejkus

Amir Rezvani

Ronald Croft

S. Scott Ross

Cheryl Davis

Monica Sanchez

Bridget Dow

Kristen Schreiber

Dr. Robert Evans

Heather Schwartz

Jeffrey Fabian

Shaka Scott

Christopher Foster

Megan Sills

P.J. Gardner

Jerrod Simpson

Vanessa Goodwin

Isabel “Cissy” Skipper

John Hamilton

Samantha Sobel

Korey Henson

James Sturdy

Mary Joyner

Stephanie Turner

Elva Kennis

Goran Vasilic

Elena Krekovic

Jay Verona

HakSoo Lee

Allison Wallrapp

Ollie Loyd

Shane Warner

Hend Nassar MacLean

Paul Whiting, Jr.

Amber McDonnell

Jerita Wilson

Author: Charles A. Wachter,
Holland & Knight LLP
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DOMESTIC RELATIONS ORDER PREPARATION IS THE PRACTICE OF LAW
Professionalism & Ethics Committee
Chairs: Julie Sneed - Akerman Senterfitt, LLP; Joan Boles - Bay Area Legal Services, Inc.

Q

ualified domestic
relations orders
(“QDROs”) are
orders used to
divide retirement
accounts in domestic relations
matters. They are typically
prepared by a small number of
attorneys and nonlawyers. Several
years ago I read an interesting
article online about the unlicensed
practice of law in the preparation
of QDROs. It was a chance finding
that resulted from a Google search
about malpractice related to QDRO
preparation. The point of the
article was pretty simple: nonattorneys who prepare QDROs are
engaging in the unlicensed practice
of law. At that time, I had not yet
embarked on what has since become
my career as a QDRO attorney,
but I never forgot that article.
In 2009, I began to develop a
unique practice dealing with the
specific issue of dividing retirement
accounts in family law cases. One
of my first orders of business was
to research the unlicensed practice
of law in family law cases, and to
write an article about it. The article
was published in the American
Inns of Court’s “The Bencher”
magazine in July 2011. The
reaction to the article was
polarized: Some people absolutely

engaged in
agreed with me,
the unlicensed
and others
practice of law.
absolutely
A nonlawyer who
disagreed with me.
is working under
Consequently, on
a Florida lawyer’s
November 22,
direction and
2011, I petitioned
supervision would
the Florida Bar
not be engaged
Committee on
in the unlicensed
the Unlicensed
practice of law,
Practice of Law
regardless of
for an advisory
whether the
opinion as to
nonlawyer is
whether the
The Committee felt
an employee in
preparation of a
the attorney’s
QDRO constitutes
that nonlawyer
law firm.”
the practice of law.
preparation of QDROs
A number
While the
as described in [my]
of family law
committee on
attorneys are
the unlicensed
request was clearly the
subjecting
practice of law
unlicensed practice
themselves,
opted not to issue
not to mention
a formal advisory
of law so a formal
their clients,
opinion, members
advisory opinion
to potential
noted that this was
ethical and legal
because “[t]he
was not necessary.
problems, by
Committee felt
depending on
that nonlawyer
non-attorneys for
preparation of
advice when it
QDROs as described in [my]
comes to handling QDRO matters,
request was clearly the unlicensed
without properly supervising such
practice of law so a formal advisory
nonlawyers. By the committee’s
opinion was not necessary.”
directives, supervision of a
The Committee went on to
nonlawyer preparing a QDRO is
state that:
critical. However, since a number
“To be clear, the committee
of attorneys refer these matters
felt that a nonlawyer who is
out for lack of ability to prepare
not working under the direction
these orders, this creates a potential
and supervision of a member
ethical issue
of The Florida Bar who drafts
related to
legal documents such as court
such referrals.
orders (QDROs), gives legal
advice, interprets federal or
state statutes and case law and
Author: Matthew
applies those statutes and case
L. Lundy, Esq.,
law to an individual’s specific
The Matthew
facts and circumstances is
Lundy Law Group

The Professionalism & Ethics Committee welcomes you. Call 813.221-7777.
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HILLSBOROUGH COUNTY BAR ASSOCIATION BENEFIT PROVIDERS
Listed below are companies that have agreed to participate as a HCBA Benefit Provider.
They offer all HCBA members a special discount or value added service especially for you, an HCBA member.
n AFFINISCAPE - A Law Firm Merchant Account through our
benefit provider enables your practice to accept credit cards
in a professional manner and in compliance with trust
accounting procedures. Why turn away potential clients
simply because they can not pay a retainer in advance? Go
to http://hillsbar.affiniscape.com for more information.
n AGW CAPITAL ADVISORS is an investment consulting firm with
a focus on advising professional service firms on their 401(k)
and defined benefit retirement plans. AGW serves several wellestablished law firms in the Tampa Bay area, providing them
with expertise on fund menu design, investment manager due
diligence, record-keeper search and selection, ongoing
performance measurement and evaluation, and fiduciary
oversight. AGW offers HCBA members a 20% discount for a
comprehensive investment review and fee analysis of their
firm’s retirement plan. For more information, please contact
Jay Annis, PJ Gardner or Paul Whiting, Jr. at (813) 254-4700 or
visit AGW’s website at http://www.agwcapital.com.
n THE BANK OF TAMPA - With assets in excess of $1 billion, The
Bank of Tampa is the largest independently owned bank in
Hillsborough County. More than 450 Hillsborough County law
firms rely on The Bank of Tampa for their banking needs because
of our expertise and understanding of the unique needs of legal
professionals. For HCBA members, The Bank of Tampa is offering
its Minaret Diamond relationship package for free, with no
minimum average monthly balance and no monthly
maintenance fee. Minaret Diamond comes with an interest
bearing Minaret Checking account, a personal checking
account, free checks with leather checkbook covers, and no
foreign ATM fees and no surcharge fees at over 1000 Publix
Presto! ATMs. In addition, The Bank of Tampa will refund
surcharge fees imposed by other U.S. banks of up to $25 per
month. Our Minaret Diamond package also comes with a free
Visa Check Card with special higher purchase and withdrawal
limits, plus a Minaret Diamond Visa credit card with no annual
fee and a special low annual percentage rate (subject to credit
approval). Both cards are eligible for Visa Extra Rewards.
Minaret Diamond also comes with numerous other
complimentary services and includes Personal Online Banking
and our CheckFree Bill Pay service at www.bankoftampa.com,
plus Mobile Banking. For more information, contact Jeff
Armstrong at (813) 998-2733, call us at (813) 872-1200, or visit
any of our nine Hillsborough County offices.
n C1 BANK is a proud HCBA benefit provider, and committed
to “clients first…community first.” With almost $1 billion in local
assets, C1 Bank is the fastest growing bank in the Tampa Bay
area and the official bank of the Tampa Bay Buccaneers. Our
Emerald Banking group was created to be your financial
resource, with sophisticated lending and treasury products
and creative solutions to meet the everyday and extraordinary
banking needs of your practice and family. We measure
success by the kind of relationship we build with you. For HCBA
members, we are proud to offer our Value checking account
package with direct deposit with no charge and no minimum
balance. Partners are eligible for our exclusive Emerald
checking at no charge as well. For more information on
practice or personal banking, please contact Brooke Melendi
at 813-259-3961, or email us at HCBA @C1Bank.com.
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n GUARDIAN LIFE INSURANCE COMPANY - The Nation’s Premier
Individual Disability Income Policy for Attorneys is now
available to HCBA Members… with an exclusive 10%
permanent discount! Long recognized as the nation’s premier
disability income protection plan for attorneys, The Guardian
Individual Disability plan leads the industry with its “true own
occupation” definition of disability, high benefit limits and
other forward thinking features that will ensure your peace of
mind now and as your practice grows. To learn more, contact
Jeffrey D. Brown, Program Coordinator, at the Guardian’s West
Central Florida agency (813) 289-8500.
n JOHN BOYER, INC. offers HCBA members a permanent 15%
reduction in asset management fees and will waive the initial
financial planning fee for new clients. John Boyer, Inc. is an
independently owned fee-based Registered Investment
Advisor. The firm’s mission is to simplify its clients’ lives by getting
their financial house in order. It offers a full range of
personalized financial services, from retirement, estate and tax
planning to investment management, asset protection and
wealth preservation. Principal John Boyer, who established the
firm in 1995, is a Certified Financial Planner with over 20 years
of experience. Contact Sarina Correa at (813) 254-9500,
Sarina@johnboyerinc.com.
n LNS TECHNOLOGIES is a leader in IT & Network Systems
infrastructure services and solutions. Since 1994, LNS has
consistently provided our legal clients with the latest
technology and support tools allowing their businesses to
operate efficiently. LNS Technologies’ scalable, IT solutions
and services increase productivity, reduce costs, and
optimize asset utilization to derive maximum value from your
IT investment. All HCBA members receive a FREE computer
and network system health check upon request. Please
contact Sales at (813) 221-1315, or email your request or
requirement to: info@LNStech.com. Visit our website at:
http://www.LNStech.com.
n THOMPSON STUDIOS - We are proud to offer you an
excellent photography resource for all law firms and
individual photos. Thompson Studios is an all-digital, worldclass photography studio. In studio or on location, we will
capture all your photographic visions... and we guarantee
you’ll have fun doing it. Thompson Studios will come to your
office for firm photos and headshots for your convenience. As
a HCBA member, we offer you $100 off your location photo
session. Keep us in mind for holiday and special occasion
photos as well. Please contact Kim at Thompson Studios at
(813) 994-2000.
n TRIAL CONSULTING SERVICES, LLC (TCS) provides wideranging services and solutions to support every aspect of your
case. Our services include exhibit boards, trial graphics,
animation, medical illustrations, electronic trial presentation,
video depositions, DVT, mock trials, CLE seminars and more.
Our expert team is experienced in all practice areas of law.
Visit our website at www.trialcs.com for a complete listing of
services and testimonials. All HCBA members receive a 10%
discount on all trial research including mock trials.
n PRINTERS PLUS is a new Benefit Provider.
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REMEMBER, RULE 1.280(B)(4)(A) DOES NOT APPLY TO TREATERS
Trial & Litigation Section
Chair: Kevin M. McLaughlin - Wagner, Vaughan & McLaughlin, P.A.

U

nder Rule 1.280(b)
(4)(A), a party may
request information
regarding facts known
and opinions held by expert
witnesses that were “acquired
or developed in anticipation of
litigation or for trial.”1
Because these retained experts
inject themselves into and choose
to participate in litigation in
exchange for fees, and may have
prior relationships with litigants,
they may be biased.2 Therefore,
Rule 1.280(b)(4)(A)(iii) provides
that a party may also seek certain
financial information directed at
that potential for bias, including
(a) compensation, (b) the
percentage of work performed
for plaintiffs and defendants, and
(c) how much time the expert
devotes to expert testimony.
Like retained expert witnesses,
treating physicians also have expert
knowledge within their respective
fields and, therefore, may offer
expert opinions that “assist the
trier of fact in understanding the
evidence or in determining a fact
in issue.”3 Unlike retained experts,
however, because the treating
physician’s knowledge and opinions
arose out of the physician’s
agreement to treat a patient that
sought his services — i.e., were
not “acquired or developed in
anticipation of litigation or for
trial” — the treating physician
54

not support
generally does
the serving of
not have the
requests for
same potential
4
the treating
for bias.
physician’s
Consequently,
financial records
treating
on another party.
physicians are
Third, there
not subject to
must be evidence
Rule 1.280(b)(4)(
of “unique and
A)(iii).5 Therefore,
compelling
although a
circumstances”
treating physician
like in the
may be identified
as a fact witness
Katzman
Although a treating
and offer expert
decisions.9
opinions, that
Fourth, to
physician may offer
does not open
the extent the
expert opinions, that
the door to Rule
discovery seeks
1.280(b)(4)(A)(iii)
information
does not open the door
discovery. That
about cases
to Rule 1.280(b)(4)
is not to say,
in which the
(A)(iii) discovery.
however, that
patient’s law
any witness,
firm has worked
even a treating
with the treating
physician, is not
physician for
open to discovery under
its other clients, the law firm
unique circumstances.
is generally not authorized to
The Fourth District’s recent
provide this potentially privileged,
7
confidential information.10 Finally,
Katzman decisions do not alter
in Katzman v. Rediron, among the
this analysis. The facts and
reasons that the court ordered the
circumstances of those unique cases
discovery of the treating physician’s
are too lengthy to address here, but
financial records was the referral
this is what you need to remember:
relationship between the patient’s
First, when a party seeks the
lawyer and the treating physician.11
financial records of a treating
physician to show his or her
Without evidence of such a referral
potential for bias, the burden is
relationship between the treating
physician and the patient’s lawyer,
on the requesting party to show
the Katzman decisions do not apply.
the relevance of those records,
not the doctor, the patient, or
1 Fla. R. Civ. P. 1.280(b)(4)(A)(i)-(ii).
the patient’s lawyer.8 Second,
2 Elkins v. Syken, 672 So. 2d 517,
the Katzman decisions involved
522 (Fla. 1996) (in determining that
discovery propounded directly
discovery on the expert’s potential for
on the treating physicians, not the
bias was relevant, the court attempted
parties, concerning the treating
physician’s practice. Because this
to strike a “reasonable balance between
information is normally not within
a party’s need for information
the possession, custody, or control
concerning an expert witness’s
of the patient or the patient’s
lawyer, the Katzman decisions do
Continued on page 55
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Continued from page 54
potential bias and the witness’s right to
be free from burdensome and intrusive
production requests”); Allstate Ins. Co.
v. Boecher, 733 So. 2d 993, 997 (Fla.
1999) (“The information sought in this
case does not just lead to the discovery
of admissible information,” it is also
“directly relevant to a party’s efforts to
demonstrate to the jury the [expert]
witness’s bias.”).
3 Fla. Stat. § 90.702.
4 Coralluzzo v. Fass, 450 So. 2d 858,
859 (Fla. 1984) (because treating
physicians do not acquire and develop
information or opinions in anticipation
of litigation, they are not subject to Rule
1.280(b)(4)(A)); Ryder Truck Rental, Inc.
v. Perez, 715 So. 2d 289 (Fla. 3d Dist.
Ct. App. 1998) (although the plaintiff ’s
treating physician had expert knowledge
and offered an opinion about the
permanency of the plaintiff ’s injury, he
did not acquire that knowledge or his
opinion for the purpose of litigation, but
in the course of treating the plaintiff);
Frantz v. Golebiewski, 407 So. 2d 283,
285 (Fla. 3d Dist. Ct. App. 1981)
(discovery available regarding experts
under Rule 1.280 does not apply to
treating physicians; “This rule does not
apply to this situation. As it specifically
says, it concerns not all ‘information and
opinions held by experts,’ but only those
‘acquired and developed in anticipation
of litigation or for trial,’ as in the case
of an expert retained by counsel.”).
5 Winn-Dixie Stores, Inc. v. Miles, 616
So. 2d 1108, 1111 (Fla. 5th Dist. Ct.
App. 1993) (retained expert witnesses
“inject themselves into litigation and,
by so doing, impliedly waive any right
to object to invasive discovery requests

designed to reveal bias”; the plaintiff ’s
treating physician, however, did “not
choose to participate in this litigation
but merely agreed to treat a patient
who sought out his services”); Baratta v.
City of Largo, No. 8:01-cv-1894-T-EAJ,
2003 WL 25686843, *2 (M.D. Fla.
March 18, 2003) (treating physician
was a fact witness, not an expert
witness, because his testimony was
not acquired by preparing for trial,
but in treating the plaintiff).
6 State Farm Mut. Auto. Ins. Co. v.
German, 12 So. 3d 1286, 1287 (Fla.
5th Dist. Ct. App. 2009) (“A treating
physician, just as any other witness,
may be questioned at trial concerning
any bias he or she might have for or
against a party.”).
7 Katzman v. Ranjana Corp., 90 So.
3d 873 (Fla. 4th Dist. Ct. App. 2012);
Katzman v. Rediron Fabrication, Inc.,
76 So. 3d 1060 (Fla. 4th Dist. Ct. App.
2011), review dismissed, 88 So. 3d 149
(Fla. 2012).
8 In Katzman v. Rediron, the
discovery that was ordered was
relevant to the issues of whether the
doctor recommended an allegedly
unnecessary and costly procedure
and whether the treating physician
overcharged for the procedure. 76 So.
3d at 1064. In Katzman v. Ranjana,
however, no such issues were presented
and, consequently, the discovery was
not ordered. 90 So. 3d at 878. See also
Rowe v. Rodriguez-Schmidt, 89 So. 3d
1101, 1103 (Fla. 2d Dist. Ct. App.
2012) (with respect to the confidential
financial information on non-parties,
the Florida Constitution’s right to
privacy protects this information if
there is no relevant or compelling
reason to compel its disclosure; “The

burden to prove the information is
relevant or reasonably calculated to
lead to the discovery of admissible
evidence is on the party seeking
the information.”).
9 See, e.g., Fleming v. Mancuso,
No. 10-CA-02439 (Fla. 12th Jud. Cir.
Ct. March 6, 2012) (Dubensky, J.)
(sustaining objections to subpoenas
to treating medical providers, finding
that the “unusual and compelling
circumstances warranting such
discovery in Katzman do not exist”).
10 See, e.g., Mitchner v. Leblanc, No.
2009-CA-18229-AH (Fla. 15th Jud.
Cir. Ct. March 24, 2010) (Fine, J.)
(denying motion for better answers to
interrogatories and granting protection;
holding that “treaters have not given
up certain privacy rights by voluntarily
injecting themselves into the litigation”
and “[t]he law firm as the agent of
their client is not authorized by the
client to delve into the law firm’s
other cases or other clients”).
11 Katzman v. Rediron, at 1064
(“This witness potentially has a stake
in the outcome of the litigation not
because of the LOP — because of
the referral by the lawyer. The LOP
merely gives the doctor the assurance
that his/her bill will be paid directly
from the proceeds of any settlement
or verdict. It is the direct referral by
the lawyer to the doctor that creates
a circumstance that would allow the
defendant to
explore possible
bias on the part
of the doctor.”).

Author: Matthew
A. Crist, Clark
& Martino, P.A.
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WORKERS’ COMPENSATION – ARE FUNDAMENTAL RIGHTS STILL FUNDAMENTAL?
Workersʼ Compensation Section
Chairs: George Cappy - The Cappy Law Firm, P.A.; Mike Winer - Law Office of Michael J. Winer, P.A.

I

n Berman v. Dillard’s/ESIS,
91 So.3d 875 (Fla.1st Dist.
Ct. App. 2012), the court
upheld the constitutionality
of the permanent total disability
(“PTD”) statute, which stops benefits
at age 75 unless the accident
occurred after the employee reaches
70, in which case the benefits are
payable for a period not to exceed
five years. The claimant argued
that the statute impermissibly
violated several fundamental
rights guaranteed by the Florida
Constitution and framed the issue
as whether the court should use a
rational basis or a strict scrutiny
standard of review. The claimant
relied heavily on North Fla. Women’s
Health and Counseling Services, Inc.
v. State, 866 So. 2d 612 (Fla. 2003)
wherein the Florida Supreme
Court mandated that the strict
scrutiny standard of review was to
be used when challenges are made
to fundamental rights protected
by the Florida Constitution. The
claimant alleged that the law
infringed on the following rights:
1) trial by jury, 2) access to the
courts, 3) redress for injuries,
4) equal rights, 5) the physically
disabled, and 6) due process.
The court in Berman rejected
these arguments and applied the
rational basis test, rather than the
heightened strict scrutiny standard,
despite the fact that fundamental
rights were implicated. The court
56

injured workers, and
viewed the
therefore belonged
discrimination
to a protected class
as only being
pursuant to Article I,
age based and
Section 2 of the
stated that an
Florida Constitution.
age limitation will
(“No person shall
survive the rational
be deprived of any
basis test if the
right because of
age classification is
The court held that
race, religion,
reasonably related
the Florida Workers’
national origin, or
to a permissible
physical disability.”)
government
Compensation Act
The court stated
objective. Limiting
remains
a
that the Act provides
the strict scrutiny
“adequate, sufficient,
standard to only
reasonable
and even preferable
the right of
alternative
to
safeguards for an
privacy, the court
employee who is
held that “access
tort litigation.
injured on the job,
to courts” did
thus satisfying one
not involve a
of the exceptions
privacy right, so
to the rule against abolition of
the rational basis test also applied
the right to redress for an injury.”
to that claim. The court held that
However, today’s workers’
the Florida Workers’ Compensation
compensation benefits are often
Act (“Act”) remains a reasonable
considered inadequate and exist
alternative to tort litigation.
in a system that is complex and
Critics have argued that the
filled with delay and uncertainty.
Berman court misconstrued the
The cumulative effect of more
decision in North Fla. Women’s
than 30 years of legislative changes
Health and incorrectly concluded
results in a workers’ compensation
the strict scrutiny review is applicable
system that may no longer provide
only to the right of privacy as
injured workers with full medical
opposed to all fundamental rights.
care and wage-loss payments for
These critics assert that the holding
total or partial disability regardless
would apply different tests for
of fault and without the delay
different fundamental rights,
and uncertainty of tort litigation.
including access to courts. North
Indeed, in Berman, the claimant
Florida mandates that strict scrutiny
receives nothing any more for
review applies to each fundamental
her permanent and total disability.
right. Id. at 635. (“It is settled in
In the absence of the Act, she
Florida that each of the personal
could present her tort claim and
liberties enumerated in the
let a jury decide her lost wages
Declaration of Rights is a
and be awarded the full amount
fundamental right. Legislation
for her disability should she
intruding on a fundamental right
prove her case. Instead, she
is presumptively invalid.”)
now gets nothing.
Critics further allege that the
Berman court overlooked the fact
Author: Michael J. Winer,
that the claimant was physically
Law Office of Michael J. Winer
disabled, as are practically all
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AROUND THE ASSOCIATION

Trenam Kemker is pleased to
announce that five attorneys have
been elected shareholders of the
firm: Jason H. Baruch, a member
of the Commercial Litigation and
Bankruptcy, Creditors’ Rights &
Insolvency Groups; Carl Berry,
who practices in the Business
Transactions and ERISA, Employee
Benefits & Compensation Practice
Groups; Gregg Hutt, a member
of the Commercial Litigation and
Construction Law and Government
Contracting Practice Groups; Eric
Koenig, a member of the
Commercial Litigation Group; and
Amanda Taylor, who practices in
the Commercial Litigation Group.
Mason Black & Caballero PA
is pleased to announce that partner
Alexander Caballero has been
appointed to the Thirteenth Circuit
Judicial Nominating Commission by
Florida Governor Rick Scott. His
term ends July 1, 2016. He also has
been appointed to the Florida Bar
Marital and Family Law Certification
Committee by Florida Bar President
Gwynne Young. His term began
ends July 2015.
David Caldevilla, a shareholder
at de la Parte & Gilbert, P.A.,
has been appointed to serve as
chair of the Original Proceedings
Subcommittee of The Florida Bar’s
Appellate Court Rules Committee.
Blair H. Chan has joined the
Givens Law Group, practicing
family law.
Linda D. Hartley, shareholder
at Hill Ward Henderson and
practice group leader in the Trusts
& Estates area, has been selected
to join the Board of Trustees for
the Community Foundation of
Tampa Bay.
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Roberta Colton, of Trenam
Kemker, recently received the Doug
P. McClurg Professionalism Award
from the Tampa Bay Bankruptcy
Bar Association (TBBBA).
Jacob T. Cremer has joined
Bricklemyer Smolker & Bolves,
P.A., concentrating in real estate
and property rights representation.
B. Ben Dachepalli, shareholder
in the Construction Law Group at
Hill Ward Henderson, has been
selected to participate in Leadership
Florida’s 31st Class.
The law firm of Shumaker,
Loop & Kendrick, LLP is pleased
to announce that Duane A.
Daiker, partner in the Tampa
office, has been elected to the
Executive Council of the Appellate
Practice Section of The Florida Bar.
Daiker also was recently a
presenter at the Association of
Corporate Counsel conference in
Longboat Key.
Shumaker, Loop & Kendrick,
LLP is pleased to announce that
associate Kathleen G. Reres has
been named co-chair of the 43rd
Annual Raymond James Gasparilla
Festival of the Arts.
Amy L. Drushal, a shareholder
in Trenam Kemker’s Tampa
office, recently received the Young
Lawyers Division Star of the Year
award for 2011-2012 from the
American Bar Association. She has
held numerous leadership positions
in the American Bar Association.
Shumaker, Loop & Kendrick,
LLP, is pleased to announce that
Jeffrey B. Fabian has joined the
Tampa office as an associate in the
Intellectual Property Department.

Carlton Fields is pleased
to announce that Tampa City
Council Chair Pro-Tem Harry
Cohen recently presented the firm’s
Tampa shareholder and Florida
Bar President Gwynne A. Young
with a commendation. Cohen
said: “Gwynne Young personifies
leadership at its best — strong,
decisive, honorable and
courageous. Her outstanding career
in the legal profession includes so
many firsts — beginning with her
service as Hillsborough County’s
first female prosecutor...”
Trenam Kemker shareholder
Rachel A. Lunsford has been
certified by The Florida Bar in the
area of Wills, Trusts, and Estates.
Carlton Fields’ Tampa
shareholder Mac R. McCoy
is chair of the Young Lawyer
Committee of the Business Law
Section of the American Bar
Association. His three-year
appointment became effective in
August at the 2012 ABA Annual
Meeting in Chicago, Illinois.
J. Logan Murphy, associate in
the Commercial Litigation Group
at Hill Ward Henderson, was
recently appointed as the Young
Lawyer Liaison to the American Bar
Association Standing Committee on
Lawyers’ Professional Liability (LPL).
Trenam Kemker shareholder
Gary Teblum, co-chair of the
Business Transactions Practice
Group, received the Outstanding
Member of the Year Award from
The Florida Bar Business Law
Section for his work for the section,
including as chair of the Business
Law Section’s Legislation Committee.
Continued on page 59
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Continued from page 58
Phelps Dunbar LLP partner
Bret Feldman has earned board
certification from the Florida Bar
in construction law.
Carlton Fields is pleased to
announce that Tampa shareholder
Adam P. Schwartz recently received
the 2011 Community Service Award
from the Association of Corporate
Counsel West Central Florida Division.
The law firm of Shumaker,
Loop & Kendrick, LLP is pleased
to announce that Vanessa Goodwin
has joined the Tampa office as an
associate in the Litigation Department.

Shumaker, Loop & Kendrick,
LLP, is pleased to announce that
Jay B. Verona has joined the firm as
a partner practicing in the areas of
commercial and consumer bankruptcy,
business litigation and transactions,
real estate litigation and transactions,
and alternative dispute resolution.
Carlton Fields is pleased to
announce that Elizabeth Bergen
Zabak, the firm’s chief marketing
officer, serves on the advisory board
of the University of California
Hastings Leadership Academy for
Women. Zabak is also a member
of the Greater Tampa Chamber of
Commerce’s Leadership Tampa
2013 Class.

FordHarrison LLP is
pleased to announce that
Dawn Siler-Nixon, Diversity
& Inclusion partner and chair of
the American Bar Association (ABA)
AIDS Coordinating Committee,
recently hosted the ABA’s
HIV/AIDS Law and Practice
Conference in Washington, DC.
Shumaker, Loop & Kendrick,
LLP, is pleased to announce that
J. Todd Timmerman, managing
partner of the firm’s Tampa office,
has been elected to the Executive
Committee of the Outback Bowl.
Timmerman is also on the Board
of Directors and Team Selection
Committee of the Bowl.

Happy Thanksgiving
from the HCBA staff!

Save the Dates
Mark your calendars for these important
membership events.
DECEMBER 6, 2012
Membership Holiday Open House
Chester H. Ferguson Law Center
JANUARY 9, 2013
Membership Luncheon, Downtown Hyatt Regency
FEBRUARY 16, 2013
HCBA Student/Law Firm Diversity Mixer
Chester H. Ferguson Law Center
FEBRUARY 28, 2013
Law Follies, Chester H. Ferguson Law Center
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JURY TRIAL INFORMATION

For the month of June 2012.
Judge: W. Lowell Bray, Jr.
Parties: Estate of McWilliams
and Bassi.
Attorneys: Attorney for
Plaintiff: Maureen M. Deskins,
Christopher Knopik; Attorney
for Defendant: Jeffrey M. Adams,
Debra B. Tuomey.

Nature of Case: Rear-end
accident, three deaths plus shoulder
injury for lone survivor.
Verdict: $15.2 million for plaintiff.
For the month of May 2012.
Judge: Honorable James Barton.
Parties: C. Howard vs. H.
Colbassani, M.D.

Attorneys: Attorney for
Plaintiff: N. Tindall; Attorney for
Defendant: S. Kinman and Victoria
McCloskey.
Nature of Case: Florida
Deceptive and Unfair Trade
Practices Act, fraud, declaratory
judgment, breach of contract.
Verdict: Defense.

Here Ye, Here Ye!

COMING SOON: THE HCBA LAW FOLLIES

CASTING CALL ANNOUNCEMENT - SHOW YOUR STUFF!
The Law Follies Production Team is looking for:
Singers, Dancers, Comedians, Actors, Jugglers, Ventriloquists, Magicians, Stagehands, and
Other Talented Attorneys, Legal Professionals and Judges

Preliminary Auditions, Performance Previews, and Open Casting to occur on:
Thursday, November 15, 2012, and Tuesday, December 11, 2012, at 6:00 p.m.
Cohen Hall, Chester H. Ferguson Law Center
All interested performers and participants are encouraged to bring their performance
ideas to the auditions. If you are a singer, bring sheet music for the pianist.
Pre-selected script materials and a karaoke machine will also be available.

WIN ONE OF THESE SHOW-STOPPING AWARDS:
• Best Talent • Best Solo Performance • Best Duo or Group Performance
• Funniest Performance •Best Skit •Best Law Firm Participation • Top Stagehand & Prop Master
Awards Determined by Members of the Local Judiciary and the Audience

AUDITION R.S.V.P. - CONTACT
KChittenden@ogdensullivan.com • Michele@hillsbar.com • rjn@naderlawFL.com

60

NOV 2012 | HCBA LAWYER

NOV 2012 | HCBA LAWYER

61

62

NOV 2012 | HCBA LAWYER

NOV 2012 | HCBA LAWYER

63

ADVERTISING INDEX

4L Law Firm Services, LLC..............................23
Bay Area Legal Services ............................62-63
Broad & Cassell ............................................42
Buell & Elligett..............................................45
C1 Bank......................................................31
Cappy Law Firm............................................48
Charles W. Ross ..........................................40
Clark & Martino ............................................17
Didier Law Firm ...................... Inside Back Cover
Firm Solutions ..............................................25
Florida Lawyers Mutual Insurance ..................36
Fowler White Boggs ......................................26
Free Press ..................................................36
Gulf Coast Review ........................................20
Gunn Law Group ....................Inside Front Cover
Johnson, Pope, Bokor, Ruppel ......................61
Lewis, Longman & Walker, PA ........................43
MacFarlane Ferguson & McMullen, PA ............13
Mediation Fla., LLC ......................................20
Older Lundy & Weisman ................................38
Palermo Real Estate Professionals ..................61
Perzel & Lara Forensics CPAs ........................61
Richard A. Tanner ........................................29
Rick Dalan ..................................................18
Robert Biasotti ..............................................8
Robert Bonanno ..........................................22
Tampa Bay Catholic Lawyers Guild ..................41
The Bank Of Tampa ..........................Back Cover
The Centers ................................................64
The Law & Mediation Offices
of Robert J. Nader......................................30
Thompson Studios ........................................47
Trial Consulting ..............................................4
Tribridge......................................................20
W.H. Simon & Co. ..........................................5
Wilkes & McHugh, P.A. ............................32-33
Woody Isom ................................................48

64

NOV 2012 | HCBA LAWYER

40%

OF ALL SERIOUS INJURIES
FROM ACCIDENTS ARE THE
RESULT OF SIDE IMPACTS.*

The failure to provide protection
IS A DESIGN DEFECT.

“Side airbags
are designed...
to reduce driver
deaths by an
estimated 37%”*
*Insurance Institute for
Highway Safety (IIHS)

The best, if not the only, way to prevent traumatic
brain injuries and deaths in side impact accidents
is the incorporation of a head-protecting side airbag.
If your client’s case involves a catastrophic brain
injury, paralysis or a wrongful death because the
vehicle did not incorporate side airbags for protection,
or the side airbag safety system simply did not work,
we are here to help.
It’s about what’s missing.

Th
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SideAirbagLawyers.com
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CHESTER H. FERGUSON LAW CENTER
1610 N. TAMPA STREET
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Discover Why More Than
450 Law Firms Bank With Us.
ES9\]eG]c`0caW\Saa

Our experienced local bankers have vast experience in serving the needs
of law ﬁrms. From start-ups and spin-offs to ofﬁce construction … we’ve
seen it all. Additionally, our Trust Department offers a variety of services
for your clients. Call Senior Trust Ofﬁcer Mary Mitchell at 998-2720.
A^SQWOZ=TTS`T]`610/;S[PS`a

HCBA members are entitled to our premier Minaret Diamond
relationship package with no monthly service charges and minimum
requirements. Call any of our ofﬁces for details.

www.bankoftampa.com
HCBA Beneﬁt Provider since 2005.
Member FDIC

Armenia 813-872-1201 Bayshore 813-872-1216 Carrollwood Village 813-872-1399 Downtown 813-872-1224 Sunset Park 813-872-1230
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