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I

Some Things Change,
and Some Things
Stay the Same

retirement party
I am amazed at
on June 9th, we
how quickly the time
included some
has passed. Last
party pictures on
summer, I became the
pages 38 and 39.
editor of the Lawyer.
On pages 36 - 37,
With red ballpoint
you will see some
pen in hand, I began
final thoughts
to review articles,
that Connie
advertisements, and
shared with us
general layout for
as she looked
the first issue of the
back on her years
2010-2011 bar year.
with the HCBA.
Numerous events
I was preparing
occurred this year
to retire, too, as
around our bar
I hope each issue contained something
your magazine
association, and
editor. Incoming
we continued to
educational and entertaining for you.
HCBA President
try to give readers
Pedro Bajo, Jr.
a sense of them in
Magazine Online.” All issues
had other ideas,
these pages. Articles
from the September/October
though. He asked me to postpone
mentioned events that promoted
2010 issue and forward will be
my retirement for a year, and I
professionalism and excellence
posted on the website.
agreed. I will not be transitioning
in the law. Articles educated
More changes are coming. On
duties to a new editor this month
our members about legal
June 27, 2011, the HCBA installed
after all and bidding you farewell.
developments. Articles
the new officers and board of
Instead, the publication team and
highlighted many good deeds
directors. We also welcome new
I will take a brief break and then
and accomplishments of our
leaders for the various sections
begin work on the next magazine
members. Articles promoted
and committees in the HCBA.
issue. Look for your next issue to
pro bono and other projects that
John Kynes is the HCBA’s
arrive in September. We welcome
supported our local community.
new executive director. We hope
article submissions from HCBA
I hope each issue contained
to tell you more about him in
members, so please contact
something educational and
a magazine issue in the new
Dawn McConnell, the HCBA’s
entertaining for you.
bar year.
Public Relations/Communications
Online access to our magazine
Many of us recently gave our
Coordinator, or me for publication
is a new feature. You now have
best wishes to Connie Pruitt as
guidelines if you want us to
the ability to view past issues
she retired as HCBA Executive
consider one of your articles.
by visiting the HCBA’s website
Director. Thanks, Connie, for the
I hope you all have a pleasant,
at www.hillsbar.com. Once on
leadership, support, and energy
productive, and hurricane-free
the HCBA’s home page, look at
that you gave to the HCBA! If you
summer. See you next year
the Quick Links section on the
were unable to attend Connie’s
around the HCBA!
left column, then select “Lawyer

SUMMER 2011 / HCBA L AWYER

3

h c b a
p r e s i d e n t ’ s
m e s s a g e
A m y S . Fa r r i o r, B u e l l & E l l i g e t t , P. A .

I

Words of Gratitude
from a Soggy, Soon-to-Be
Immediate Past President

In preparing to write this, my last column of the year, I began
by mulling over various topics. The first that came to mind was
“Reflections from the Dunk Tank.” For those of you who did not
attend the Judicial Pig Roast on April 9, I sat in a Dunk Tank to
raise money for Lawyers for Literacy—a “tradition” begun last
year by Ken Turkel. I’m a sucker for tradition!
But Ken was right. You can learn a lot in a Dunk Tank. Here’s
what I learned: (1) judges don’t bother to throw balls, they just
push the button (but I’m not bitter); (2) the Bill Schifino family
spends way too much time at the ballpark, if the throwing ability
of those three kids is any indication—each one dunked me at least
3 times; (3) there has to be an easier way to earn $250 for a good
cause like Lawyers for Literacy!
But enough about the Dunk Tank. I have something far more
important and timely to do—thank those who have made this
year at the HCBA one on which I will look back with a great deal
of satisfaction.
First and foremost, I want to thank the HCBA staff members
who worked so hard to make sure our meetings and events went
off without a hitch. They went out of their way to do whatever
they could to make my job easier. Thank you so much!
The members of our Board of Directors also deserve a hearty
pat on the back for their hard work. Most of what we do at the
board level goes unseen, but rest assured this association could
Continued on page 5
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So, the only question
I have now is,
do I have to give
my tiara to Pedro?
Continued from page 4
not function without our directors. Each of them is a
leader, and I look forward to the day when they take
their turns at the helm of our organization. Pedro Bajo
is up next, and I know he will do a fantastic job!
The HCBF Board of Trustees and Foundation
Executive Director Darlene Kelly likewise deserve kudos.
At the risk of sounding cliché, our organizations are
joined at the hip. To the extent the Foundation succeeds,
the Association succeeds. Many of the issues that arose
this year required a united response from both groups.
Thanks to Russ Blain, President of the Foundation, that
is exactly what happened. But let’s face it; working
with such a nice guy makes any job easier! Also thanks
to Russ and the others on the Foundation’s Finance
Committee, the financial relationship between the
Foundation and the Association is on solid ground.
I want to thank my law partners for their patience
(my hours will go up very soon). I particularly need
to thank Tom Elligett, my partner, who agreed to be
treasurer even though he’s already been president!
Thanks to Tom, we have a thorough understanding
of the Association’s finances, and we are prepared
to meet the challenges ahead.
This year, we faced the unusual challenge of hiring
a new executive director. In true HCBA fashion, we
addressed the problem by forming a committee composed
of past and present leaders of the HCBA, giving it the
clever name of Search Committee. The committee’s work
paid off with our new executive director: John Kynes.
I could not have done this part of my job without the
experience and guidance of the Search Committee
members. Thank you!
Finally, thank you, Connie Pruitt, for 18 years as our
wonderful executive director! Connie, we will miss you
very much, and we wish you many happy, carefree years
having fun with your grandchildren! Please come back
and visit often.
So, the only question I have now is, do I have to give
my tiara to Pedro?

SUMMER 2011 / HCBA L AWYER

5

s

y l d
p r e s i d e n t
Jaime R. Girgenti, Golden & Scaz, PLLC

Summer,
Summer, Summertime.

Time to Sit Back and Unwind!

Summertime,
already? As the cliché’
It has been an honor and privilege serving the
goes, time flies! And
boy, did it ever for me
Young Lawyers Division this past year. It made me
this past bar year as
a stronger person and definitely a more organized one.
President of the Young
Lawyers Division.
What a successful year for the Young Lawyers
Cottrell, Jr., Staff Judge Advocate for the 6th
Division! Here are some of the highlights:
Air Mobility Wing, MacDill Air Force Base;
i Implemented a Judicial Shadowing program
William “Bill” A. Gillen, Chairman of the
at the Thirteenth Judicial Circuit and won
Tampa Downtown Partnership; Joseph A.
Membership Service Project of the Year at the
Corsmeier, Esq.; and The Honorable Anthony
Florida Bar Young Lawyers Division Affiliate
Black, 2nd DCA Judge.
Outreach Conference.
i Raised nearly $2,000 for Big Brothers Big
i Hosted “Holidays in January” at the Florida
Sisters of Tampa Bay at the Second Annual
Aquarium for more than 40 children in foster
Cornhole for a Cause Tournament.
care in Hillsborough County.
i Hosted a successful Golf Tournament and
i Received a $1600 grant from The Florida Bar to
some very successful Happy Hours.
be used to start a new program this fall called
I would be remiss if I didn’t acknowledge the
“Graphic Novels for Grads.”
members of the YLD Board. Without their efforts,
i Successfully hosted four quarterly luncheons
the YLD would not have accomplished nearly a
with great speakers! A special thank you to
Continued on page 7
our speakers this past year—Lt. Col. Robert C.
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Continued from page 6
fraction of what they did this
past bar year. The young
lawyers on the Board not only
make me proud to be a lawyer,
but they have taught me what
it means to be dedicated—
dedicated to their profession,
their friends and family, and
their community. Thank you for
all of your hard work! It was an
honor and privilege working with
you and becoming your friend.
Equally as noteworthy is
the commitment of the YLD
Committee Chairs and the
Committee Members to the YLD
programs. We have seven active committees that
provide a great springboard for young lawyers to
get involved in the YLD. Like the Board Members,
the Committee Chairs and their Committees have

truly been dedicated to the
success of the YLD this year.
I would encourage all young
lawyers interested in getting
involved to apply for a
Committee Chair position
this fall.
It has been an honor and
privilege serving the Young
Lawyers Division this past year.
It made me a stronger person
and definitely a more organized
one! The Young Lawyers
Division will be in great hands
next year as I pass the torch to
my friend Laura Ward. She is a
remarkable person and lawyer,
and I know she will accomplish
greatness with the YLD this upcoming bar year!
Now, where are my flip-flops and sunscreen?
I’m off to the beach! Have an enjoyable and restful
summer, YLD! See you in the fall!

HCBA YLD

Quarterly
Luncheon

The HCBA Young Lawyers Division
Judicial Appreciation Luncheon was held
on May 24, 2011 at the Chester H. Ferguson
Law Center. The event honored members of the judiciary and YLD award recipients. The Outstanding Young Lawyer
Award was presented to Richard H. Martin by YLD President Jaime Girgenti and HCBA President-Elect Pedro F. Bajo, Jr.
Kelly Zarzcyki acknowledged Crystal Russell of the Hillsborough County School Board with an award of appreciation for
her contributions and service to Law Week.
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O

Creative
Investigative
Tools

Obtaining voluntary confessions and
forensic samples from a criminal suspect
is essential to an effective investigation.
Will evidence obtained as a result of
artifice by police officers be admitted?
Maybe, depending on the level of
deception employed. Law enforcement
may use factual misstatements during
the course of interviewing a suspect, as
long as the level of deception does not render the
confession involuntary. “It is fear of material or
physical harm, or hope of material reward, which
renders a confession inadmissible.... A confession
voluntarily made, but procured by artifice, falsehood
or deception, is admissible.” Grant v. State, 171
So. 2d 361, 363 n. 1 (Fla. 1965) (quoting Denmark,
95 Fla. at 762, 116 So. at 759), cert. denied, 384
U.S. 1014, 86 S.Ct. 1933, 16 L. Ed.2d 1035 (1966).
Federal courts also have stated that “[u]nlike
physical violence or the threat of it, which makes
any resulting statement per se involuntary, the
effect of psychological pressure or deception on
the voluntariness of a statement depends on the
particular circumstances in each case.” Martin
v. Wainwright, 770 F. 2d 918, 925-26 (11th Cir.
1985), modified on other grounds, 781 F.2d 185
(11th Cir. 1986).
The courts have found that the following were
appropriate: telling a suspect his co-defendant had
confessed; advising a suspect he failed a polygraph;
advising a suspect he had been identified as being
at the scene; falsely telling a defendant that some
of his DNA had been found on the body of the
victim; a misrepresentation by federal agents that
they wanted to see the defendant’s sawed off
shotgun to try and connect it with a robbery, when
their actual purpose was to establish possession
of a firearm by a convicted felon.

8

Law enforcement must employ creative
tactics to obtain evidence to solve crimes.

Not all confessions obtained by misrepresentation
are proper, and the court will look at the level and
manner of deception employed in determining
admissibility. In McCord v. State, 833 So. 2d 828
(Fla. 4th DCA 2002), the defendant was a suspect
in a string of robberies. A detective wanted DNA
samples to compare with the blood found at the
scene. The detective falsely advised the defendant
he was a suspect in a rape investigation and that
providing samples could clear his name. The rape
investigation was fabricated by the detective. The
defendant readily provided the samples to clear
his name of rape. These samples were then used
against him in the robbery case. In State v. Cayward,
552 So. 2d 971 (Fla. 2d DCA 1989), detectives
created a false lab report stating that the defendant’s
semen had been found in the victim’s underwear.
They showed this report to the defendant, and he
confessed. In both of these cases, the courts found
that such a high level of deception rendered the
defendant’s consent involuntary, and the evidence
was suppressed.
Law enforcement must employ creative tactics
to obtain evidence to solve crimes. In that pursuit,
law enforcement must exercise care not to
improperly invade the constitutional rights of the
defendant. Our office strives to work with law
enforcement to balance community safety with
the safeguards of the Constitution.
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a

BAILIFFS:
The People Out Front
and Behind The Scenes

At 3:30 A.M. on a Monday morning, bailiffs in
the Thirteenth Judicial Circuit are already at work.
The day begins with picking up transport sheets
for the two hundred to three hundred inmates
who will arrive at the Tampa courthouse that day.
The bailiffs must assign the inmates to different
holding areas according to various factors,
including security risk. They also must determine
where each inmate is to appear and at what time.
Then begins the laborious task of making sure each
inmate gets moved within the courthouse in a safe
manner for citizens, lawyers, court personnel and
the inmates themselves. Added to this security
aspect of the job is the requirement that inmates
be in the correct courtroom at the precise time
needed. The majority of this work is carried out so
effectively and efficiently that most people present
at the courthouse on any given day are not aware
of the complex logistics that make it happen.
Bailiffs are part of the Judicial Protection
Bureau within the Court Operations Division of the
Hillsborough County Sheriff’s Office. Competition
for the assignment to the Bureau is stiff, allowing
commanders to select the highest qualified
applicants to fill positions. Bailiffs must possess
superior communication and interpersonal skills,

10

…without these dedicated
men and women, the courthouse
simply would not function.
maintaining the ability to interact in a friendly
manner with members of the public, while also
being alert for potential dangerous situations in an
environment often crowded and filled with
distractions. In many courtrooms, bailiffs control
the flow of litigants into and out of the courtroom
and must understand and assist with the variety of
paperwork prepared and distributed to each person
appearing before the judge. The latter is no small
feat considering that bailiffs constantly move from
courtroom to courtroom. A bailiff may be assigned
to domestic violence in the morning, civil in the
afternoon, and dependency the following morning.
All 337 bailiffs are detention-certified sheriff’s
deputies, having successfully completed 552
hours of training required by the Criminal Justice
Standards and Training Commission. Additionally,
each bailiff receives eight weeks of on the job
Continued on page 11
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which cancel, trials which
were supposed to cancel but
training by a Field Training
do not, high risk or high profile
Officer and an additional
cases and other situations.
40 hours of subject matter
The space constraints of
training each year. The bailiffs
this article do not permit
are authorized to carry
discussion of many additional
firearms, chemical agents
duties required of bailiffs in
and electronic control devices,
our courthouses, including
and they receive extensive
interaction with jurors and
training in their use.
coordinating with the deputies
HILLSBOROUGH COUNTY COURTHOUSE
Lest we forget the
and private security personnel
CREDIT: TAMPAAGS FOR AGS MEDIA
command structure, the
responsible for external
corporals and sergeants have direct, hands on
courthouse security. In short, without these
responsibility for coordinating the various
dedicated men and women, the courthouse simply
components of the process so that everything goes
would not function.
smoothly and according to plan. Personnel must be
Author: The Honorable Scott Farr, County Court
shifted around the courthouse in response to ever
Judge, Thirteenth Judicial Circuit
changing courtroom situations, including trials
Continued from page 10

Admission to the Bar
of the Supreme Court
of the United States
Four HCBA members were presented for admission to the Bar
of the Supreme Court of the United States by Movant Amy S.
Farrior, HCBA President, on May 16, 2011, in Washington, D.C.
Jamy Magro, Nathan M. Berman, Joseph E. Melendi, and James
S. Giardina (pictured with Amy S. Farrior) were admitted along
with three members of the Clearwater Bar Association and eight
members of the Palm Beach County Bar Association.
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Large Law Firms
Encourage Attorneys
t
o “BE THE ONE”
“One Client, One Attorney, One Promise.”
The Florida Bar’s “One” campaign encourages
all attorneys to get involved in pro bono service.
Since its inception in 2009, the campaign has
taken Hillsborough County by storm, and large
law firms with offices in Tampa are taking notice.
Large firms have the unique ability to encourage
and incentivize vast numbers of attorneys to perform
pro bono service. They
can do this through
Large firms
policies and programs
that provide support and
have the
rewards for attorneys who
are ready to “Be the One.”
unique ability
As far as policies are
to encourage
concerned, large firms
can provide malpractice
and incentivize
coverage for their
attorneys’ pro bono work
vast numbers
(this is often available
of attorneys
from local legal aid as
well), supervision so
to perform pro
that new attorneys or
those venturing outside
bono service.
their practice areas can
confidently take on a
pro bono case, billable-hour credit for a specified
number of hours of pro bono work, concrete goals
for attorney participation that are incentivized

through compensation
and recognition, and a
culture of support that
makes pro bono work even more enjoyable.
In addition to these and other policies often
implemented by large firms, many firms have
instituted a variety of pro bono programs in which
their attorneys are encouraged to participate.
For example, Holland and Knight’s “One in Ten”
program encouraged all attorneys firm-wide to
take one pro bono case in 2010.
Carlton Fields provides ample support for its
attorneys who perform pro bono service. Among
its pro bono initiatives, the firm’s pro bono
committee hosts a firm-wide Pro Bono Week from
its Tampa office every year. The week’s events
include a recognition program that presents
awards to shareholders, associates, and staff who
participate in the firm’s pro bono efforts. Williams
Schifino’s program encourages its attorneys to
maintain at least one pro bono matter at any
given time as part of their ongoing caseload.
Key in most large law firms’ efforts to maintain
attorneys’ involvement in pro bono service is
having a pro bono coordinator or committee.
Having a point of contact is important both
internally and externally because attorneys
Continued on page 13

Side Bar:
The 13th Judicial Circuit Pro Bono Committee seeks pro bono attorneys and firms
who would like to share their pro bono experiences in this publication. Please contact
Ginger Schechter at schechvm@fljud13.org if you want to submit an article or idea
for an article on pro bono services.

12
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Continued from page 12
need a resource to help them find out about
current pro bono opportunities, and legal aid
organizations can locate volunteers more
effectively if they are able to do so through
a firm’s designated contact person.
Phelps Dunbar has assembled a group of pro
bono coordinators who maintain ties in their
respective communities to ensure a steady stream
of pro bono work for the firm. The pro bono
coordinators are able to channel various pro bono
assignments to the firm’s practice groups and
the attorneys best equipped to handle them.
Fowler White Boggs has a pro bono committee
that arranges pro bono activities, including lunchand-learns for attorneys interested in current pro
bono opportunities and case adoption days where
attorneys can review and select available pro bono
cases. Case adoption days have become popular
at many law firms. This year, in addition to its
attorneys’ individual pro bono efforts, Hill Ward
Henderson plans on starting a formal case
adoption program through Bay Area Legal Services.

SUMMER 2011 / HCBA L AWYER
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Attorneys at large firms are often pleasantly
surprised at the wide range of pro bono
opportunities available, including corporate,
non-profit, and tax matters. Trenam Kemker has
found great success with attorney participation
by promoting handling these types of pro bono
matters, which complement the firm’s practice
areas. Foley & Lardner is another example of a
firm that harnesses its practice groups’ expertise
to help those in need. Many of its practice groups
have their own pro bono projects, including the
firm’s trusts and estates department’s program that
provides free services to emergency first responders.
Overall, large law firms’ policies and programs
make a strong statement about the importance
of pro bono service and how integral it is to the
legal profession. With the degree
of support that exists locally from
large firms, the Florida Bar’s “One”
campaign is sure to continue to
thrive in Hillsborough County.
Author: Sarah Lahlou-Amine,
Fowler White Boggs P.A.
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NAVIGATING THE NEW FLORIDA APPELLATE MEDIATION RULES
Appellate Practice Section
Chairs: Duane A. Daiker, Shumaker, Loop & Kendrick, LLP, and Marie A. Borland, Hill Ward Henderson

9.300(c) provides
mediator, which
that the service
narrows the choices
of any motion (save
for selecting a
a few exceptions,
qualified mediator.5
Absent a stipulation
which do not
from the parties,
include motions
the court will select
for mediation) tolls
the mediator.6
all court deadlines.
The first
Rule 9.700(d),
mediation “shall
however, provides
be commenced
that a motion for
within 45 days of
mediation “shall
referral”—unless
toll all deadlines”
the parties agree
until ruled upon—
In terms of
otherwise or the
but only if “filed by
court modifies the
a party within 30
scheduling and
time period.7 Once
days of the notice
procedure,
the
the first mediation
of appeal.” Given
conference has
this ambiguity, a
mediator is
occurred, however,
practitioner filing
in control.
mediation “shall be
a motion after
completed within
the 30-day period
30 days”—unless
should also
the court modifies
consider filing a
the time period.8
motion for enlargement of time,
The “party or its representative
to toll the applicable deadlines.
having full authority to settle
Within ten days of referral,
without further consultation,”
the parties may file a stipulation
the “trial or appellate counsel of
designating an agreed-upon
mediator.4 The mediator, however,
Continued on page 15
must be an appellate-certified

lorida’s new appellate
mediation rules, adopted
in July 2010, present
several stumbling blocks
for the unwary practitioner.1 Thus,
a close reading of the rules should
be undertaken before filing a
motion to refer a case to mediation.
Importantly, the rules differ
procedurally from both the state
trial court and Eleventh Circuit
mediation programs.2
All courts sitting in an appellate
capacity may refer cases to
mediation sua sponte or on
motion “at any time.”3 While a
motion can be made at any time,
Rule 9.700(d) is notably ambiguous
about the tolling effect of a motion
for mediation. Ordinarily, Rule

F

ASK-A-LAWYER VOLUNTEERS
n
n
n
n
n
n
n

Mike Blickensderfer
Joe Town
Rinky Parwani
Larry Samaha
Mike Fluke
Denny Morgenstern
Tom Hyde

n
n
n
n
n
n
n

Anissa Morris
Bill Schwarz
David Thorpe
David Veenstra
A.J Musial
Brent Rose
Betsey Herd

If you would like to volunteer for these programs,
please contact Cathy at 221-7783 or email cathy@hillsbar.com
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NAVIGATING THE NEW FLORIDA APPELLATE MEDIATION RULES
Appellate Practice Section

Continued from page 14
record,” and a “representative of
the insurance carrier” must be
present at mediation.9 In terms
of scheduling and procedure, the
mediator is in control.10
Parties may also move to
dispense with mediation if the
referral violates Rule 9.710 by
involving a matter forbidden for
mediation or for other good cause,
but only within ten days after
discovering the facts that support
the motion.11
Finally, unlike Eleventh Circuit
mediation, parties need not
prepare a Civil Appeal Statement,12
deadlines are automatically tolled
or modified by the court rather
than the mediator,13 and parties
may select only an appellate-

certified mediator rather than
any registered mediator.14
Carefully used, these mediation
rules can hopefully facilitate
resolution of cases on appeal.15
1

Fla. R. App. P. 9.700-.740.
See In re Amendments, 41 So.
3d 161, 161 (Fla. 2010).
3
Fla. R. App. P. 9.700(a), (b).
4
Id. 9.730(a).
5
For a list of appellate-certified
mediators, see Florida State Courts
ADR, http://www.flcourts.org/gen_
public/adr/index.shtml (last visited
April 18, 2011).
6
Fla. R. App. P. 9.730(a).
7
Id. 9.700(c).
8
Id.
9
Id. 9.720(a)(1)-(2).
10
See id. 9.720(c) (“mediator shall
set the initial conference date”); id.
2

9.720(d) (“mediator shall at all times
be in control of the procedures to be
followed in the mediation”).
11
Id. 9.700(e).
12
11th Cir. R. 33-1(a).
13
Id. 33-1(e).
14
Id. 33-1(g).
15
See Jeanette Bellon & Sharon C.
Degnan, The Appeal
of Appellate
Mediation: Making
the Case for an
Attractive Dispute
Resolution Tool, Fla.
B.J., Mar. 2009 at 32.

Authors:
Kimberly Mello
and Thomas
Burns, Greenberg
Traurig, P.A.
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HCBA HELPS VICTIMS OF ABUSE AT THE FAMILY JUSTICE CENTER
Community Services Committee
Chairs: Stacy E. Yates, Mandelbaum, Fitzsimmons & Hewitt, P.A., and Mindi B. Lasley, Mindi Lasley, P.A.

ummer has arrived, and
the Community Service
Committee has held
two recent events: a
children’s clothing drive to collect
clothing, diapers, and formula and
a Dress for Success Ladies Suit
Drive. This article highlights the
children’s clothing drive and the
non-profit organization that your
donations benefitted.
During the clothing drive, legal
professionals in the area donated
clothing, packaged socks, and new
underwear for kids from 0-10 years
of age. We also collected “loads”
of diapers and baby formula.
Donations benefitted the Family
Justice Center of Hillsborough
County, Inc. Nikki Daniels,
Executive Director at the Family

S
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Justice Center,
families the
thanks everyone
Family Justice
for the generous
Center has
support. Women and
assisted. Often
children often leave
times, families
violent homes with
stay in abusive
nothing but the
homes because
clothes they are
they have no
wearing, so our
other way
efforts assisted
to support
these families
themselves and
with making a
their children.
new, safe start
Now with the
in life.
Family Justice
Often times, families
The Family
Center, there
Justice Center is
are nearly
stay in abusive
a unique non-profit
20 agencies
homes because
organization that
under one roof,
brings organizations
working together
they have no other
together from all
to provide
way to support
over the Tampa area
services such as
themselves and
to provide support
safety planning,
services to victims
counseling, food
their children.
of violence. This
and clothing
organization is
assistance,
special because it
legal assistance,
brings its resources together and
shelter placement, housing, and
offers all of its assistance out of
protective injunctions. These
one location, making it a “oneservices make it easier for people
stop-shop.”
to leave abusive homes. The
Ms. Daniels has shared heartwrenching stories about the
Continued on page 17
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VICTIMS OF ABUSE
Community Services Committee

Continued from page 16
Family Justice Center teamed
up with the HCBA to conduct its
May children’s clothing drive to
help the Family Justice Center
replenish its stock of children’s
clothing, diapers, and baby formula.
The Family Justice Center has
great need for financial support,
donations, and volunteer time.
If you would like more information
about how you can help out,
please contact Nikki Daniels at
ndaniels@fjchc.org or at (813) 9352015. The Family Justice Center
offers Lunch and Learn programs,
where people can gather for lunch
and learn more about the Family
Justice Center, its partner
agencies, and the valuable services
that are helping our community
combat domestic violence.
For more information about
the HCBA’s Community Service
Committee and its upcoming
events, contact Sarah M. Hammett
at shammett@saxongilmore.com.
We have not yet planned all of
our community services events
for next year, and your time and
input is always welcome.
Special thanks to everyone
who assisted us with our drive
benefitting the Family Justice
Center and our Ladies Suit Drive
benefitting Dress for Success
Tampa Bay. With the help of HCBA
members and staff, paralegal Jan
Brown, and outgoing Community
Services Committee Chair Stacy E.
Yates, we filled several rooms with
suits and
handbags! Great
job everyone!
Author: Sarah M.
Hammett, Saxon,
Gilmore, Carraway
& Gibbons, P.A.
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A LITTLE CONFUSION WITH THE LITTLE MILLER ACT
Construction Law Section
Chairs: Timothy D. Woodward, Forizs & Dogali, P.L., and Timothy C. Ford, Hill Ward Henderson

s many construction
attorneys know, the
Little Miller Act can be
a little confusing. The
purpose of Section 255.05 of the
Florida Statutes, also known as
“Florida’s Little Miller Act,” is to
protect subcontractors, material
suppliers and laborers by providing
them with an alternative remedy to
mechanic’s liens on public projects.
The Little Miller Act is vital to
those downstream parties because
they cannot acquire liens on public
projects. Additionally, the Act
protects the state from defaults
by the general contractor in the
payment of subcontractors and
material suppliers.
However, a confusing situation
can arise when a public entity
removes portions of a bonded
contract and deals with
subcontractors directly in order to
realize tax-related savings. As an
example, the state hires General
Contractor, Inc. (“GC”) to construct
a new courthouse. As part of the
contract, each courtroom bench is
to be constructed out of Fabergé
eggs. GC engages Subcontractor,
Inc. (“Sub”) to construct and install
the benches, with Supplier, Inc.
(“Supplier”) supplying the eggs.
As required by Section 255.05,
GC furnishes a payment and
performance bond that covers the
general contract. Months into the
project, the state realizes it could

A
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affirmed a summary
save thousands
judgment in favor of
of dollars by
a subcontractor
cutting the Sub
against the county
portion out of
as the county failed
the general
to ensure that the
contract and
contractor posted
dealing directly
a payment and
with Sub as
performance bond.
the GC would
Id. at 945. The
no longer have
court, citing Warren
to pay the sales
for Use & Benefit
tax for the eggs
of Hughes Supply
and pass that
As
public
entities
Co. v. Glens Falls
cost along to the
Indem. Co., 66 So.
state. The state
are looking for ways
2d 54 (Fla. 1953),
and GC cut the
to
save
money
on
held that the Little
Sub portion
Miller Act places
from the general
construction projects
a corresponding
contract, and
more now than ever,
duty on the public
the state and
the message to state
agency, as well as
Sub enter into
the contractor, to
a separate
entities, contractors,
see that a bond
contract for
and subcontractors
is posted for the
the benches
protection of the
for $250,000.
alike is that only
subcontractors
The state, Sub
strict compliance
and suppliers
and Supplier
before construction
continue on,
with Florida’s
commences. Palm
unaware that
Little Miller Act
Beach, 661 So. 2d
there is no
will
protect
them.
at 944.
longer any
While the
protection under
Palm Beach and
Section 255.05.
Warren holdings
If Sub does
are
not
recent,
their
significance
not pay Supplier, and Sub becomes
is increasingly relevant. As public
insolvent, neither the state, nor
entities are looking for ways to
Supplier is afforded the protection
save money on construction
of the 255.05 bond. Once the Sub
projects more now than ever,
portion was cut out of the general
the message to state entities,
contract, Supplier arguably lost
contractors, and subcontractors
its protection under the bond.
alike is that only strict compliance
Additionally, if the state did not
with Florida’s Little
require Sub to furnish a separate
Miller Act will
255.05 bond for the work that was
provide protection.
cut out of the general contract, the
state could be exposed to liability
Author:
for Sub’s default. Palm Beach
Bennett Acuff,
County v. Trinity Indus., Inc., 661
Hill Ward
So. 2d 942, 944 (Fla. 4th DCA
Henderson
1995). In Palm Beach, the court
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BEWARE IN TAKING FL TAX CERTIFICATES AS LOAN COLLATERAL
Corporate Counsel Section
Chairs: Nicole D. Strothman, Ideal Image Development Inc.; Stanley K. Kinnett, Brown & Brown; and A. Courtney Cox, Wellcare Health Plans Inc.

ith spring waning,
annual tax certificate
auctions conducted
by Florida’s counties
have been or soon will be held.
Given historically low market
interest rates and the high incidence
of taxpayer delinquencies that
have been experienced in recent
years, Florida tax certificates have
received particularly strong
attention from investors. Some
promoters have even created
leveraged investment funds solely
intended to invest in this class of
asset. Related to this, financial
institutions may have been asked
to provide purchase financing to
investors or to the investment
vehicles investing in Florida tax
certificates. In other cases,
financial institutions may be
looking at taking security that
includes, at least in part, Florida
tax certificates. In either event,
as explained below, caution is
warranted in light of the novel
status of Florida tax certificates
under Florida law concerning
secured transactions.
A financial institution’s agents
and advisers might assume that,
as is the case with many kinds of
assets, a security interest in Florida
tax certificates can be created under
Florida’s version of UCC Revised
Article 9 simply through execution
of a security agreement, with
perfection effected by filing a UCC-1

W
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financing
attempting to
statement
perfect by filing
describing
may nonetheless
the
be advisable).
collateral.
This means
However,
that the creditor
this
would not only
seemingly
be unperfected,
reasonable
but would have
assumption
no security
“a lender that
is very likely
interest at all
merely enters into a
wrong in this context.
with respect
According to the
to the tax
security agreement
Supreme Court
certificates.
and files a
of Florida, which
Thus, in a loan
financing
statement
decided the issue
default situation,
of whether a UCC
this defect could
describing Florida
security interest
prove disastrous
tax
certificates
can be created in a
for the lender
Florida tax certificate
and very
would apparently
in S.E.C.
embarrassing
have
no
secured
v. Elliott, 620 So.2d
for individuals
159 (Fla. 1993), such
responsible for
position whatsoever
collateral constitutes
the creation and
with respect to
an interest in real
documentation
Florida tax
property; accordingly,
of the loan. Even
the creation of liens
if this issue is
certificates”
in Florida tax
discovered prior
certificates is not
to closing (for
governed by Florida’s
example, when
version of the UCC. It is unclear
borrower’s counsel unexpectedly
whether Florida’s subsequent
discovers that it cannot issue
adoption of UCC Revised Article
a UCC opinion), substantial
9 following Elliott did anything to
wasted effort in structuring and
modify this legal analysis, although
documenting the transaction
similar language to that relied
(and delay) may result. Thus, it
upon by the Elliott court in
is important to identify this issue
rendering its decision still appears
early in the process of negotiating
in Revised Article 9, suggesting
any lending transaction where
that Elliott is still applicable.
any of the collateral is intended
Under the rule provided by
to be Florida tax certificates and
the Elliott decision, a lender that
to implement appropriate, alternate
merely enters into a security
protective measures
agreement and files a financing
with respect to this
statement describing Florida tax
class of collateral.
certificates would apparently have
no secured position whatsoever
with respect to Florida tax
Author:
certificates (although entering
Carl T. Berry,
into a security agreement and
Trenam Kemker
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On May 25, 2011, “John Adams Lawyer, Countryman,
President: His Life and Times (A Scholarly & Theatrical
Law Day Symposium)” was presented at the Chester
H. Ferguson Law Center. The event was produced and
directed by Robert J. Nader and written by Evan Farrior.
USF History Professor John Belohlavek and Attorney
Michael Foster provided an informative and amusing
discussion moderated by Mr. Nader. The cast and crew
members were Richard Coppinger as John Adams;
J.D. Sutton as Thomas Jefferson; Amy Farrior as Abigail
Adams; Evan Farrior as The Bailiff and The Revolutionary
War Courier; USF Professor Emeritus David Snider as The
Player on guitar; and Keith Arsenault as Technical Director.

22

Many thanks to our sponsors
Amy & Edward Farrior, Buell & Elligett, P.A.,
Hill Ward Henderson, LNS Technologies,
Trenam Kemker and Trial Consulting Services
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feature
LEADERS:

Bill McBride
“Small town boy makes good” is an often-heard expression—and one
particularly apropos for Bill McBride. Bill grew up in Leesburg, Florida,
put himself through college, and volunteered for military service, rising
to become a recognized leader in our legal and social communities.
Bill attended public schools, including the University of Florida,
for which he was awarded a football scholarship. When a knee injury
precluded him from pursuing football, he gave up the scholarship
and worked his way through college. After a year of law school, he
volunteered for the Marines in 1968 in order to serve in the Vietnam
War. After tours that included leading infantry Marines in Vietnam,
he returned to law school at UF. He graduated in 1975 with honors
and was a member of the Law Review.
Continued on page 25
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Bill McBride

Bill’s involvement in
the organized bar
began even before
he graduated from
law school.
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Continued from page 24

Bill joined Chesterfield Smith, his
mentor, at the law firm of Holland &
Knight in 1975. In 1992, he was elected
managing partner of the firm of then
over 300 lawyers. Under his leadership
during the next ten years, the firm grew
to the fifth largest in the country, with
almost 1,400 attorneys.
Bill’s involvement in the organized
bar began even before he graduated
from law school. Bill took a year off to
served as Chesterfield Smith’s special
assistant during Mr. Smith’s term as
American Bar Association President.
Bill later served as president of the
Hillsborough County Bar Association in
1983-84. He has been widely acclaimed
for his legal accomplishments and has
served in too many community
leadership positions to list.
Among his longest standing
community efforts is the United Way
of Tampa Bay, where he has served as
the campaign chair and as the chair
of the Board of Directors. Diane Baker,
President and CEO of United Way of
Tampa Bay, observes, “Bill gives the
kind of volunteer leadership that many
organizations can only dream of. As
a United Way donor and volunteer for
Continued on page 26
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Bill McBride and family—Bert, Alex and Lexi.

Bill with son Bert and wife Alex
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Bill is married to
Alex Sink, and they
the past 30 years, Bill
have two children:
has provided strategic
Bert, who graduated
leadership to the Board
with an economics
and many committees,
major from Stanford
and passionate
last year, where he
advocacy to every
played football for four
fund raising effort
years on a scholarship,
undertaken. He
and Lexi, who is a
consistently takes on
pre-med senior at
big assignments and
Wake Forest.
always does exactly
Bill’s hobbies
what he says he will
include handball (he
do or more—for all the
plays daily with a
Bill with daughter Lexi
right reasons. United
group that has played
Way is very fortunate
together in one form
to have him on our
or another since 1964),
team as we work to help kids graduate and help
offshore fishing, Texas Hold ‘Em poker tournaments
families find paths out of poverty.”
(he recently won a “big” tournament in Biloxi),
In 2002, Bill won the Democratic nomination for
cooking, and reading science fiction and mysteries.
the Governor of Florida—an impressive start for
Judge Jim Moody describes Bill as a natural
someone in his first run for public office. After the
leader, with a great vision for things that can be
campaign concluded the following year, he joined
accomplished. Bill is organized and cares more
Barnett, Bolt, Kirkwood, Long & McBride, where he
practices in various aspects of complex business law.
Continued on page 27
Continued from page 25
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Continued from page 26
about others than himself. Judge Moody notes that Bill seeks people
out to take leadership positions and credits Bill with suggesting to
Judge Moody that he seek the HCBA president position.
While on the state bench, Judge Moody set up a citizens’
organization to try to catch potential children’s issues early. He
learned Bill was working on a similar project, and together their efforts
became Hillsborough Tomorrow. Judge Moody recalls that not only
did Bill lead the organization, but he contributed significantly to its
funding and arranged financing. As Judge Moody says, “Bill put his
money where his mouth is.”
Bob Buckhorn, Tampa’s new mayor, sums it up well: “Bill McBride
is a guy whose large frame hides an even bigger heart. As long as I
have known him, he has always had a passion for the under served
and commitment to give a voice to the voiceless. Tampa has been
well served by Bill McBride, and I am lucky to count him as a friend.”
Indeed—our legal community, and our larger community,
have benefitted and continue to benefit from
Bill’s leadership.

Author:
Raymond T. (Tom) Elligett, Jr.,
Buell & Elligett, P.A.
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feature

LAW DAY

Membership Luncheon
Members of the HCBA celebrated Law Day and recognized many award
recipients for their outstanding contributions to our community during the
May Membership Luncheon held on May 18, 2011, at the Hyatt Regency
Tampa. The Honorable Manual Menendez, Jr. led attorneys in attendance
in the oath of admission to The Florida Bar. Program Chair Julie S. Sneed
introduced Gwynne A. Young, 2011-2012 President-Elect of The Florida Bar,
and Kelly Zarzcyki,Law Week Co-Chair, who each addressed the attendees.
Featured speaker Ronald Kessler, a New York Times bestselling author,
revealed behind the scenes information he discovered during his research
on the Secret Service, the FBI, the CIA, and the war on terror.
Lincoln J. Tamayo, Academy Prep Head of School, was honored with the
Liberty Bell Award for community service. The Honorable Claudia R. Isom
received the Young Lawyers Division Robert Patton Outstanding Jurist
Award for her judicial integrity and willingness to assist young lawyers.
Chief Judge Manuel Menendez Jr. presented Law Enforcement Officer
of the Year Awards to Detective Christopher T. Rule of the Hillsborough
County Sheriff’s Office and Master Police Officer Paul Smalley of the
Tampa Police Department.
HCBA President Amy S. Farrior acknowledged student award winners
for Peer Mediator of the Year: Ani Wells, 4th Grade, McDonald Elementary
School; Elementary School Essay: Romonie Killins, 5th Grade, Ippolito
Elementary School; Middle School Essay: Jordan Kelly, 8th Grade, Benito
Middle School; and High School Essay: Damaris Yepes, Senior, Durant
High School. Art Contest award recipients in the high school division were:
First Place Kimberly LaBarbera, 12th Grade, Plant City High School; Second
Place Johnathon Horne, 12th Grade, Armwood High School; and Third
Place Chris Serrano, 12th Grade, Howard W. Blake High School. The middle
school division award winner was Joshua Felder, 8th Grade, Coleman
Middle School.
Thank you to our sponsor The Bank of Tampa and to Inkwood Books for
assistance with Mr. Kessler’s book signing!
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Student Award Winners
PEER MEDIATOR ESSAY AWARD WINNERS
High School Essay Winner
i Damaris Yepes, Senior, Durant High School
Middle School Essay Winner
i Jordan Kelly, 8th Grade, Benito Middle School
Elementary School Essay Winner
i Romonie Killins, 5th Grade, Ippolito Elementary School

High School Essay Winner
Damaris Yepes, Senior, Durant High School
Life is never what you expect. Moving from New Jersey
to Florida during June, 2006 was one of the most immense
adjustments I have made in my life. It forced me to
mature quickly in order to deal with some major issues
in my family. Prior to moving, my father, a Colombian
immigrant had begun to establish his appliance business
in New Jersey. Due to the economic downfall in the nation
at the time, our family was forced to relocate to Florida.
My father was forced to re-build his business from scratch.
Not only was it a financially stressful time for my parents,
but the pressure of rebuilding and the loss of income
created strain on my parents’ marriage and relationships
within the family. It caused such uproar that we felt it
would damage us forever. In a matter of months we went
from being a prosperous, united family, to being estranged
and enraged.
At the age of fourteen, I was suddenly faced with the
biggest challenge I have ever endured. I found myself
trying to adjust to a new state with unique cultural
differences, establish new friendships at a new school, all
while feeling alone and homesick for New Jersey. To add to
that challenge, I came home each day to an environment
thick with tension. My parents were on the brink of
separation, and my dad was desperately working to save
not only what was left of his business, but also his family.
This experience has empowered me to be driven to
excel in school. Our family’s struggles helped define me
as a determined focused young woman driven to reach
my goals. Going through such a hard time firsthand led
me to become a peer mediator. I knew I was not the only
teenager in the world going through difficult times, but
I wanted to make sure others were aware that they had
someone like my life, not as a setback or downfall, but as
an empowerment to move forward and make the right
decisions. Having dealt with issues in my past, counseling
students my age became an innate effect for me. Having
the ability to empathize other students with their troubles,
not only in school but also at home has shaped me into

30

an exceptional peer mediator. Peer mediation has not only
benefitted countless students I have dealt with, but it
also has allowed me to look outside my family’s struggles,
grow as an individual, and have a better appreciation of
life in general.
Moreover, the 2011 Law Day Theme; The Legacy of
John Adams, From Boston to Guantanamo provides a
perfect example of how peer mediation is needed now
more than ever. Peer mediation allows for both parties to
win, whereas court does not. Coming to an agreement
reduces public controversy. Although an extraordinary
case in American history, defeat of either party could have
been avoided if peer mediation was enforced within our
first leaders.

Middle School Essay Winner
Jordan Kelly, 8th Grade, Benito Middle School
John Adams from Boston to Guantanamo
Our second president and the first high profile lawyer
John Adams. When the Boston Massacre (the snowball
fight that went deadly) broke out he defended the British.
He also participated in the propaganda for the massacre
of five people. He has helped us establish our laws. He
even helped draft the declaration of Independence. You
may ask how he ties into mediation? If he didn’t look at
the colonist perspective and the british perspective he
wouldn’t have been able to solve the issue. John Adams
actually took Great Britain’s side of the massacre. He
believed in Justice and a fair trial. He kept the soldiers
from the cruel and unusual punishment of death. Every
story or conflict has two sides, such as the soldiers were
bullies and the colonist threw snowballs. Although in
school many students have a conflict everyday. As a
mediator, you have to listen to each side and you can’t
judge. It is just like a jury but with no judge. We help them
solve their conflicts not by telling them what to do but
by helping them come up with a solution. Sometimes
the mediations go fast because the people cooperate but
if they do not you need to be patient with them. Being
a peer mediator is a rewarding job because when the
people leave you feel happy that you helped them. Even
though most of the people we mediate come in rudely
and act rude towards us I love helping them, it is just so
rewarding for both me and them. John Adams helped us
develop this system. If he didn’t look at both sides of the
Boston Massacre and see that the British were right, even
though he didn’t like it he still did it. That is what he has
done for our justice system.
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Peer Mediator of the Year Award Winner
Ani Wells, 4th Grade, McDonald Elementary School

Elementary School Essay Winner
Romonie Killins, 5th Grade, Ippolito Elementary School
My experience as a peer mediator have helped others
solve conflicts. I’ve helped my classmates come to
agreement rather than getting into altercations. I like to
see smiles on kids’ faces instead of angry faces. I’ve
learned it’s better not to get angry over silly things.
Helping one another is better than helping yourself.
John Adams helped write the Declaration of
Independence. He wanted to help people who were
accused and helped defend them. He became known
as our nation’s first lawyer-president. Before that he was
the Vice-president. He became the second president by
beating Thomas Jefferson in an election. John Adams was
very independent. He even died on July 4th, Independence
Day. My dream has always been to become the nation’s
first female lawyer-president. I want to be just like him
and fight for people’s rights. John Adams was very smart.
He went to Harvard University when he was 16 years old.
I would like to go to either Harvard or Georgetown
University. I feel my first step in succeeding is being a
peer mediator. I used to get in trouble sometimes before
I became a mediator. Now I’m student of the month.
After I did my first mediation, I felt that I should have
done something else instead of doing the same thing
the disputants did when I had the same kind of problem.
I’ve become a better person. Now instead of arguing
about things, I sit down and talk about them.
Being a peer mediator gets me to help kids solve their
problems like, don’t fight because someone takes your
place in line. Just ask them nicely to have your space
back in line. I love to succeed as a person who helps
others become a better person. My goal for next year is
to be a peer mediator in middle school and achieve high
standards for my own behavior.
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I would like to nominate Ani Wells for “Peer Mediator
of the Year” from McDonald Elementary School in Seffner,
Florida. Ani has demonstrated leadership skills beyond
being a peer mediator. In addition to keeping up with her
studies she is very busy helping out many of our
kindergarten teachers each morning. She does a great
job helping the kindergartners get unpacked, helping
them get started on their morning work or just a friendly
greeting. Sometimes she even helps the teacher with a
special errand. On one occasion during a peer mediation
practice, I noticed that one of her peer mediator
colleagues was struggling with learning the peer mediator
script. Ani jumped into action by helping her peer
mediator friend learn her script. This positive attitude
was all it took to help another student and this is often
times seen around our campus. Ani is no stranger to
peer mediation because she saw firsthand how her older
brother participated as a peer mediator himself and how
he was able to help students resolve conflict. When Ani
had the opportunity to apply to be a peer mediator this
year she leaped at the opportunity and never looked back.
Being a peer mediator comes naturally to Ani and she
does a great job in this role.
Ani is always on time for her scheduled peer
mediations, speaks very clearly during the process and
conducts herself in very confident manner. This
confidence has allowed Ani to participate in ten peer
mediation all of which have been very successful. In
addition, Ani has perfected the strategy of probing when
disputants struggle with expressing their true feelings
during the beginning steps of the process. As a result of
the extra work Ani puts forth to be an excellent peer
mediator the students leave with smiles and a sense of
relief knowing that they have resolved their conflict and
can now focus in on the rest of their day. In return, Ani is
most proud of these moments after peer mediation
because she knows that she was able to bring resolution
and peace between two parties. The beautiful smile Ani
leaves with as she returns back to class speaks volumes to
the staff because they know’ she was successful once
again as a peer mediator at McDonald Elementary. It is
without hesitation that I nominate Ani Wells to be
considered as the “Peer Mediator of the Year” for the
elementary division.
Sincerely,
Karen Mynes, Guidance Counselor
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Cases in other states?
If you need the resources of a national law firm, with coast-to-coast experience, then consider
Wilkes & McHugh, P.A. With lawyers presently licensed in 25 states, we may have the financial and
technical resources you need to successfully represent your clients — even those who are thousands
of miles away.
Wilkes & McHugh, P.A. has been handling serious injury, medical malpractice, nursing home
abuse, wrongful death and trucking accident cases for over 25 years — and we’re still going strong!
We are pleased to offer referral fees as permitted by the Florida Bar as well as appropriate state bars
throughout the country.

Serious Injury.
Wrongful Death.
Trucking Accidents.
Nursing Home Abuse & Neglect.
32
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Wilkes & McHugh, P.A.
has you covered.
Lawyers licensed in 25 states.
Coverage of more than 70% of the U.S. population.
Offices in 7 states.

800.255.5070
www.wilkesmchugh.com
Little Rock, AR | Los Angeles, CA | Memphis, TN | Lexington, KY
Philadelphia, PA | Phoenix, AZ | Pittsburgh, PA | Tampa, FL

With lawyers licensed in 25 states.
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New Admit
tee
SwearingIn

The HCBA YLD welcomed the new admittees
of The Florida Bar who were sworn into the legal
profession on April 15, 2011, at the George E.
Edgecomb Courthouse. The judges of the Thirteenth
Judicial Circuit officiated the ceremony with Judge
Herbert J. Baumann, Jr. administrating the oath.
YLD President-Elect Laura Ward and HCBA
President Amy Farrior addressed the new attorneys.

34
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Save the Dates

2011-2012
HCBA Membership Events
September 13, 2011
Membership Kick Off Cookout
Chester H. Ferguson Law Center

November 17, 2011
Bench Bar Conference, Membership Luncheon and Judicial Reception
Hyatt Regency Tampa Downtown

January 11, 2012
Membership Luncheon
Hyatt Regency Tampa Downtown

February 11, 2012
Diversity Picnic
Chester H. Ferguson Law Center

May 8, 2012
Law Day Membership Luncheon
Hyatt Regency Tampa Downtown

Mark Your Calendar Now!
Scan the code with your smart
phone to visit www.hillsbar.com
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A

e x e c u t i v e
d i r e c t o r ’ s m e s s a g e
Connie R. Pruitt, Hillsborough County Bar Association

Final Words
from Connie Pruitt

As I depart the HCBA, it is with a great sense of
accomplishment and satisfaction. I am very proud
of the fact that we have such a dedicated group of
members who really support the HCBA, participate
in so many things in the HCBA, and help to make
this legal community one of the outstanding
communities in which to practice law. I would like
to think that I have played a part in that happening.
Making the Chester H. Ferguson Law Center, also
known as the Chet, a reality is something that also
gives me a lot of pride. There were so many people
involved in the effort, and we ended up with a great
building for the legal community. The facility also
has enabled the HCBA to offer a variety of outreach
programs to the whole community.

Like my favorite flower—
the orchid-blooming on the cover
of this magazine, my new life is
beginning with new possibilities.
The community service the HCBA provides
is excellent. I have really enjoyed working with
all the members to assist children, seniors, the
military, veterans, and the disadvantaged, to
name only a few. It is great to be a part of an
organization that has a high level of compassion.
Continued on page 37

Buell
&

Elligett

, P.A.

Plaintiffs’ Personal Injury and Wrongful Death u Eminent Domain
Civil Appeals u Insurance Coverage u Commercial Litigation
3003 W. Azeele Street, Suite 100, Tampa, FL 33609
(813) 874-2600 Fax (813) 874-1760 www.belawtampa.com
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Continued from page 36
I think it is wonderful that the Ask a Lawyer
program has been going on for 16 years.
I will miss the staff we have
developed at the HCBA. They provide
excellent service to the members and the
public. I am very proud of each one.
Like my favorite flower—the orchid—
blooming on the cover of this magazine,
my new life is beginning with new
possibilities. After my retirement, I will
have time for creative endeavors such as
quilting and pottery on the wheel. I will
be able to travel to new destinations,
relax in my new vacation home in Texas
(I am not leaving Florida), and spend more
time with my husband Arley. The thought
of keeping up with my three grandchildren
who have recently moved to Tampa is both
exciting and exhausting.
It has been a tremendous honor being a part
of the HCBA. There could not have been any
other career that I could have enjoyed as much!
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Trial & Litigation
Awards Luncheon
The HCBA Trial & Litigation Section
recognized three outstanding trial
lawyers on May 3, 2011 at the Chester
H. Ferguson Law Center. Benjamin H.
Hill, III was honored with the Herbert
G. Goldberg Memorial Award for a
lifetime body of work reflecting a dedication and
commitment to advocacy in the court system. William
A. Hahn received the Michael A. Fogarty Memorial
“In the Trenches” Award for excellence and integrity
in civil advocacy. John F. Lauro received the James H.
Kynes “In the Trenches” Award for excellence and
integrity in criminal advocacy. The Court Family
Award acknowledging a deserving member of
the state or federal court support staff who has
demonstrated ongoing courtesy, consideration, and
professionalism was presented to Marie Folsom.

40
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Just days after the release of his latest suspense novel, The Fifth Witness, and
with the film adaptation of The Lincoln Lawyer in theaters, Michael Connelly
shared stories that helped him capture the practice of criminal defense for main
character Mickey Haller with the Trial & Litigation Section members.
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ABOTA
Seminar
The Tampa Bay Chapter of the American Board
of Trial Advocates and the Hillsborough County
Bar Association presented a “Practicing with
Ethics, Professionalism and Civility” seminar
on May 11, 2011.
Chief Justice Charles T. Canady of the Florida
Supreme Court offered the keynote address.
Session speakers included attorneys Edward K.
Cheffy, Denis M. deVlaming, Troy M. Lovell and
Scott K. Tozian. Chief Judge J. Thomas McGrady
of the Sixth Judicial Circuit, Circuit Judge Herbert
Baumann, Jr. of the Thirteenth Judicial Circuit,
and Circuit Judge Michelle Sisco of the Thirteenth
Judicial Circuit also spoke.

Thank you to Buell & Elligett, P.A.
for sponsoring this event.

1005 N. Marion Street (Downtown)
Tampa, FL 33602
Class “A” legal space for rent. The Legal Center is only
one block from The Federal Courthouse.
Completely outfitted with all “state of the art” hi-tech equipment,
including a dedicated T-1 line, access to a shared server,
security that includes 24-hour monitoring, with recording
cameras, coded keyless entry and monitored doors.
Entry is granite with cherry and mahogany wood desk and trim.
Common reception and use of the (2) first-class conference
rooms. Copy center, exterior/interior signage and an on-staff
legal runner for daily filings and downtown deliveries.
Only $1,295.00 per month for one attorney’s executive office
and secretarial space.
We have 20 on-site parking spaces with 6 dedicated for clients.
We have plenty of additional parking less than ½ block away
and it’s only $20.00 per month, per space (our tenants only).

Only one office available.
Contact: Mike Nelson @ (813) 221-0999
for more details.
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The attorneys of Cody Fowler Davis are among the
most credentialed and trial-experienced personal injury
advocates in Florida. We built our knowledge and
experience predominantly representing defendants – now
^L MVJ\Z VU WSHPU[PMMZ 6\Y KLLW ÄYZ[OHUK RUV^SLKNL VM
how insurers evaluate, negotiate, defend and resolve claims
is an invaluable advantage that keeps us one step ahead.
Cody Fowler Davis has the resources to pursue high
value cases to the best possible outcome. Our personal
management of all cases keeps our clients informed,
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ampa Florida

Call 813-425-1518 to speak to Cody Davis or Jonathan Brozyna. Or visit CFDreferral.com
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Referral fees paid in accordance with rule 4-1.5 of the Florida Bar Rules of Professional Conduct
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HILLSBOROUGH COUNTY BAR ASSOCIATION
BENEFIT PROVIDERS
Listed below are companies that have agreed to participate as a HCBA Benefit Provider.
They offer all HCBA members a special discount or value added service especially for you, an HCBA member.

n AFFINISCAPE A Law Firm Merchant Account through
our benefit provider enables your practice to accept credit cards in a
professional manner and in compliance with trust accounting procedures.
Why turn away potential clients simply because they can not pay a retainer in
advance? Go to http://hillsbar.affiniscape.com for more information.
n THE BANK OF TAMPA With assets in excess of
$975 million, The Bank of Tampa is the largest independently owned bank
in Hillsborough County. More than 450 Hillsborough County law firms
rely on The Bank of Tampa for their banking and financial services needs.
We understand the distinctive needs of legal professionals and have been
using our special knowledge and expertise to help attorneys and their
practices succeed for more than 25 years. The Bank of Tampa has been
the designated financial services benefit provider for the Hillsborough
County Bar Association since 2005. For HCBA members, The Bank of Tampa
offers a free personal checking account with no minimum monthly balance
requirement and no monthly maintenance fee; free standard checks; no
foreign ATM fees; no additional surcharge fees incurred at over 1,000 Publix
Presto! ATMs; free Visa Check Card with special higher daily spending and
withdrawal limits; Free Personal Online Banking and free CheckFree® Web
electronic bill payment service at www.bankoftampa.com, and other HCBA
member-only benefits. For more information, contact Jeff Armstrong
at (813) 998-2733.

n DIGITAL LEGAL Digital Legal uses the latest technology to
provide electronic discovery and litigation support services. Our consultants
can help your firm identify, preserve, collect, process, review, produce and
present electronic evidence. We also create load files for evidence review
tools like Summation and Concordance and offer technical assistance with
these applications. Our traditional document services include imaging, OCR,
coding, copying, & high speed printing. Bar members are entitled to one
free hour of technology and project management consulting - a $150 value.
Contact Jud Parker, jparker@digitallegal.net, 813.222.1322.

n FREEDMAN’S OFFICE SUPPLIES On the 10th
(if the 10th falls on a Saturday or Sunday the discount would be honored on
the Friday before) of every month, Freedman’s offers 10% off your entire
order: anything out of its supply catalog (over 30,000 items). Freedman’s
provides a free price analysis specific to your account, a free usage report
(every three months). Freedman’s will look at all of your buying habits to
see if there is opportunity to save you money and provide each account with
a local Sales Representative and a local Customer Service Representative.
Each account has a personal driver. Your driver will place your product in
the desired area. Freedman’s also provides home-made cookies baked daily
just to say thank you for being a Freedman’s Customer. Contact: Tracey
Bastic, tbastic@freedmansonline.com or 813-882-0032.

n GUARDIAN LIFE INSURANCE COMPANY
The Nation’s Premier Individual Disability Income Policy for
Attorneys is now available to HCBA Members… with an exclusive
10% permanent discount! Long recognized as the nation’s premier
disability income protection plan for attorneys, The Guardian Individual
Disability plan leads the industry with its “true own occupation” definition
of disability, high benefit limits and other forward thinking features that
will ensure your peace of mind now and as your practice grows. To learn
more, contact Jeffrey D. Brown, Program Coordinator, at the
Guardian’s West Central Florida agency (813) 289-8500.
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n JOHN BOYER, INC. offers HCBA members a permanent 15%
reduction in asset management fees and will waive the initial financial planning
fee for new clients. John Boyer, Inc. is an independently owned fee-based
Registered Investment Advisor. The firm’s mission is to simplify its clients’
lives by getting their financial house in order. It offers a full range of
personalized financial services, from retirement, estate and tax planning to
investment management, asset protection and wealth preservation. Principal
John Boyer, who established the firm in 1995, is a Certified Financial Planner
with over 20 years of experience. Contact Terrell Boone, Wealth Advisor
at 813-254-9500 or Terrell@johnboyerinc.com.

n LNS TECHNOLOGIES is a leader in IT & Network
Systems infrastructure services and solutions. Since 1994, LNS has
consistently provided our legal clients with the latest technology and support
tools allowing their businesses to operate efficiently. LNS Technologies’
scalable, IT solutions and services increase productivity, reduce costs, and
optimize asset utilization to derive maximum value from your IT investment.
All HCBA members receive a FREE computer and network system health
check upon request. Please contact Sales at (813) 221-1315,
or email your request or requirement to : info@LNStech.com.
Visit our website at: http://www.LNStech.com.
n SALTMARSH, CLEAVELAND & GUND
Saltmarsh, Cleaveland & Gund is now a HCBA Benefit Provider! Saltmarsh
offers HCBA members a 10% discount off standard hourly rates on all
Litigation Support and Business Valuation Services. Founded in 1944,
Saltmarsh is a large regional full-service accounting and consulting firm,
which has developed a special niche in providing services to attorneys and
law firms. www.saltmarshcpa.com *Regulated by the State of Florida.
Contact Lee Bell (813) 287-1111.

n THOMPSON STUDIOS We are proud to offer you
an excellent photography resource for all law firms and individual photos.
Thompson Studios is an all-digital, world-class photography studio.
In studio or on location, we will capture all your photographic visions...
and we guarantee you’ll have fun doing it. Thompson Studios will come
to your office for firm photos and headshots for your convenience. As
a HCBA member, we offer you $100 off your location photo session.
Keep us in mind for holiday and special occasion photos as well.
Please contact Kim at Thompson Studios at 813-994-2000.

n Trial Consulting Services, LLC (TCS)
provides wide-ranging services and solutions to support every aspect of
your case. Our services include exhibit boards, trial graphics, animation,
medical illustrations, electronic trial presentation, video depositions, DVT,
mock trials, CLE seminars and more. Our expert team is experienced in
all practice areas of law. Visit our website at www.trialcs.com for
a complete listing of services and testimonials. All HCBA members receive
a 10% discount on all trial research including mock trials.

n YTB TRAVEL SERVICES Book your travel where
it makes a difference! Visit the Hillsborough County Bar Association travel
website at: www.ytbtravel.com/hillsbar • You’ll find the same airlines,
hotels, rental cars, cruises and more. • You’ll get deeply discounted travel
prices! • Each time you book travel, a portion of the travel commissions
will go to HCBA! It’s that simple! www.ytbtravel.com/hillsbar. Use this
website for all your travel needs as well as sending flowers and gift
baskets and purchasing concert and event tickets.
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TAMPA FEDERAL COURT INITIATES INTENSIVE RE-ENTRY PROGRAM
Criminal Law Section
Chair: Mark P. Rankin, Shutts & Bowen, LLP

he first three participants
in an innovative program
for defendants serving
supervised release terms
sat in the jury box on March 3, 2011
and talked to U.S. District Judge
James D. Whittemore. Each told
his life story and described shortterm and long-term goals: staying
drug-free, finding or keeping a job,
paying bills on time, completing a

T
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General
Equivalency
Diploma (GED)
enrolling in
community
college, and
repairing family
relationships,
among other
things. Designed
for individuals
who have
completed their
prison sentences
and halfway
house programs
and who present
a high risk of
recidivism due to
drug or alcohol
abuse and other
factors, the

Key components are
regular court sessions and
meetings with the
probation officer to review
progress in meeting goals,
drug testing and treatment,
educational tools,
incentives and sanctions.

Intensive
Re-Entry
Program
requires
substantial
commitment
by participants
and stepped-up
supervision by
the probation
officer.1
The U.S.
Probation
Office screens
potential
candidates.
Participants
who volunteer
for the program
Continued on
page 47
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TAMPA FEDERAL COURT INITIATES
INTENSIVE RE-ENTRY PROGRAM
Criminal Law Section

Continued from page 46
and are selected must obtain
approval from the judge assigned
to their case. Key components are
regular court sessions and meetings
with the probation officer to review
progress in meeting goals, drug
testing and treatment, educational
tools, incentives, and sanctions.
Four phases—which take about
a year to complete in total—are
necessary to graduate. Progression
depends on a participant’s
achievement. A participant who
completes the Intensive Re-Entry
Program earns a one-year reduction
in the length of supervised release.
A serious violation warranting
potential revocation of release
results in the participant’s
removal from the program.
Publications such as The New
York Times and The Economist
have detailed the financial and
societal benefits of re-entry
and drug court programs.2
The Jacksonville and Orlando
divisions of the Middle District
initiated the first Intensive ReEntry Programs in the district
more than a year ago;3 Tampa is
the third location to implement
the Program. In addition to
Judge Whittemore and the author
of this article, the third judge
participating is U.S. Magistrate
Judge Anthony E. Porcelli. One
of us presides over a weekly court
session with the participants,
the lead U.S. Probation Officer
responsible for the program
in Tampa (Chong Bahng), an
Assistant U.S. Attorney (Kathy
Peluso or Jennifer Peresie), and
an Assistant Federal Public
Defender (Adam Allen or Jenny
Devine). At each court session,
the participants’ progress or
setbacks for the preceding week
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are discussed. Participants
who have progressed to a
subsequent phase encourage
new participants to “stay
focused” and “avoid negative
influences.” There are penalties
for missed court sessions, drug
treatment programs, appointments
with the probation officer, or a
positive drug or alcohol screen.
All of us at the court sessions
have one thing in common: we
have volunteered for the Intensive
Re-Entry Program. Chief U.S.
Probation Officer Elaine Terenzi
says of the participants, “The
men and women in the program
face significant challenges,
especially during the first year
of release. By volunteering to
participate in the program, with
all its rigor, they demonstrate
their commitment to a better
future.” So far, the results
are encouraging.
1

For more information on re-entry
programs in federal courts, see U.S.
DEP’T OF JUSTICE REPORT TO CONGRESS
ON THE FEASIBILITY OF FEDERAL DRUG
COURTS (2006), available at http://
www.justice.gov/olp/pdf/drug_court_
study.pdf.
2
Erik Eckholm, U.S. Shifting Prison
Focus to Re-entry Into Society, NEW
YORK TIMES, Apr. 8, 2008, at A; Drug
courts: Stay out of jail clean, THE
ECONOMIST, Feb. 26, 2011, at 38.
3
Paul Pinkham, Reentry Court
offering hope for former prisoners
in Jacksonville, THE FLORIDA TIMESUNION, May 17, 2010.

Author:
U.S. Magistrate
Judge Elizabeth
A. Jenkins, U.S.
District Court,
Middle District
of Florida
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HERE IS TO ANOTHER EXCITING YEAR!
Diversity Committee
Chairs: Cynthia S. Oster, Hillsborough County Attorney’s Office and Deborah C. Blews, Hillsborough County Attorney’s Office

his has been yet another
exciting year for the
Diversity Committee.
One of our main goals
was to increase the community’s
awareness and to communicate
“the importance and benefits of
diversity in all aspects of society,
especially the law.”1 Without
the steadfast dedication of
the Diversity Committee and
unwavering support of the HCBA,
this year would not have been
so successful.
In January, we had a dynamic
and interactive panel discussion
on the topic of the “HCBA during
the Period of Desegregation” for
the HCBA Membership Luncheon.
Our esteemed panelists included
Judge E.J. Salcines, Delano
Stewart, Esq. and William Reece
Smith, Jr., Esq., who shared
their personal experiences and
observations during this critical
period in history. We were honored
by their presence on the panel in
light of their vast contributions
to the legal profession and the
community. The Moderator for
the panel discussion was Mayor
Pam Iorio. Her educational
background and interest in Tampa’s
civil rights added an additional
dimension to the discussion. We
would like to extend a special
thanks to Dallas Albritton who
was instrumental in developing
the topic and suggested panelists.

T
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collaboration with the
HCBA Program
Florida Department of
Chair Julie Sneed
Children and Families
was a pleasure
Refugee Services,
to work with
Catholic Charities,
and consummate
Lutheran Services
advisor.
of Florida, and Gulf
In February,
Coast Jewish and
the Committee
Community Services.
held the Fourth
The purpose of the
Annual Central
Refugee Spring
Florida Diversity
Summit and Bike
Picnic. This
Drive was to
year, along with
provide educational
its primary of
Without of the
information to the
mission of
refugees regarding
providing an
steadfast dedication
their legal rights,
opportunity for
of the Diversity
collect donations
law students
Committee
and
of bicycles to provide
from divergent
transportation for
backgrounds
unwavering support
refugees to go to
to meet judges,
of
the
HCBA,
this
and from work and
lawyers, and
classes, and to enjoy
representatives
year would not have
an afternoon of fun.
from various bar
been so successful.
We would like to give
associations,
special recognition
we included
to Linda Breen who
the theme
spearheaded this
“Embracing
event and to Henry Gyden who
Diversity.” Past Diversity Committee
obtained a grant from The Florida
Co-Chair Dawn Siler-Nixon was
Bar to sponsor the CLE.
instrumental in obtaining
We would like to express
sponsorships for the picnic. In
how much we appreciated the
addition to increasing attendees’
opportunity to serve as Co-Chairs
awareness of diversity within the
of the Diversity Committee. We have
legal community, the picnic was
been members for several years and
a family fun event. The afternoon
have seen the membership grow
included Indian dancers, African
this past year. Thanks to everyone
dancers and drummers, a Jamaican
on the Committee for their
band, and a variety of ethnic foods,
involvement and support.
such as Indian, Hispanic, and
Asian. This year, we had an
1
The Diversity Committee
increased number of laws students
Mission Statement retrieved from
participate in the mentor-mentee
https://www.hillsbar.com/Membership/
match up. It was a lot of fun!
Sections%20 Committees/Diversity
The Diversity Committee
%20Committee.
planned its first Refugee Spring
Summit and Bike Drive in May.
Authors: Deborah Blews and
It included a brown bag CLE.
Cynthia Oster, Hillsborough
This unique community event was
County Attorney’s Office
organized by the Committee in
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Diversity
Committee
Refugee
Spring Summit
To the right are photos from
the Refugee Spring Summit and
Community Law Fair on May 21,
2011, at the Chester H. Ferguson
Law Center. The event, made
possible by a grant from The Florida Bar,
provided an informal venue where refugees
obtained information regarding their legal
rights in the areas of family, immigration,
landlord-tenant and employment law. Tampa
Fire Rescue, the Hillsborough County Sheriff’s
Office and the Hillsborough County Public
Defender’s Office provided public service
awareness to the refugees. Over 100 refugees
attended the family fun event with free food,
entertainment and a bouncy house for the
children. The HCBA also collected donations
of new or used adult bicycles, helmets, lights
and locks to be distributed to local refugees.
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MAY A CONDEMNING AUTHORITY TAKE MORE LAND THAN NECESSARY?
Eminent Domain Section
Chairs: Kenneth C. Pope, Hillsborough County Attorney’s Office, and Lewis E. Garlisi, Law Office of Lewis E. Garlisi

s we all know,
government agencies
are strapped for money.
Nevertheless, property
and property rights still need to be
acquired for the purpose of building
and improving highways, roads,
intersections and bridges. Can
government use eminent domain to
acquire more land than necessary
if doing so would save money?
In 1984, the Florida Legislature
enacted Florida Statute 337.27(3),
which allowed the Florida
Department of Transportation to
acquire more property than was
actually needed for a project if the
acquisition cost was equal to or
less than the cost of acquiring only
a portion of the property. Although
the constitutionality of F.S. 337.27(3)
was upheld in Department of
Transportation v. Fortune Federal
Savings & Loan Association, 532
So.2d 1267 (Fla. 1988), the
Legislature repealed then-F.S.
337.27(2) effective January 1, 2000.
However, before the Legislature
repealed Florida Statute 337.27(2),
in State Dept. of Transportation v.
Barbara’s Creative Jewelry, Inc.,
728 So.2d 240 (Fla. 4th DCA
1998), the Fourth District decided
whether the Florida Department
of Transportation (FDOT) could

A

condemn a
the landowner
whole parcel
has lost nothing
because doing
to which it is
so would be
constitutionally
cheaper than
entitled.” The
condemning
District Court
only part of
also held that,
the parcel.
“[i]n the context
Pursuant to
of the statute
“...
if
the
Legislature
Florida Statute
[Florida Statute
determines that such
73.071(3)(b), a
337.27(2)], it
business owner
is within the
damages should not
is entitled to
legislative
be awarded, the
compensation
judgment to
for damage to or
permit the
landowner has lost
destruction of a
condemning
nothing
to
which
it
business, but
authority to
only if less than
make those
is constitutionally
the entirety of
calculations so
entitled
...”
the property is
long as no bad
being taken. The
faith is involved.”
trial court denied
Id. at 243.
the order of taking, holding that
On October 5, 2000, the Florida
the issue involved a matter of
Supreme Court declined to hear the
compensation and should be
appeal of the Barbara’s Creative
determined by a jury.
Jewelry case.
In reversing the trial court,
Although F.S. 337.27(2) only
the District Court distinguished
applied to FDOT, one could argue
between compensation owed for
that despite its repeal, the
the property (“severance damages”)
principles articulated in the
and compensation owed to business
Barbara’s Creative Jewelry case
owners (“business damages”).
apply to all condemning authorities
The District Court stated, “[t]he
whether they are FDOT, a county
trial court’s determination in
or a municipality as the Florida
this case, that the defendants
Supreme Court chose not to disturb
presented a ‘viable position’ that
it. Therefore, if a condemning
acquisition costs of the entire tract
agency chose to acquire the entire
would not be equal to or less than
property instead of just a portion of
that of the costs of a partial taking,
the property to save money, such a
does not amount to bad faith or an
taking may be permissible as long
abuse of discretion on DOT’s part,
as no bad faith is involved.
and the order of taking should have
been confirmed.” Id. at 242.
Author: Kenneth C. Pope,
Further, the Court said “…if the
Hillsborough County
Legislature determines that such
Attorney’s Office
damages should not be awarded,

Join the Eminent Domain Section – Call 221-7777.
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IF YOU PAY FOR A WORK TO BE DEVELOPED, DO YOU OWN THE COPYRIGHT?
Intellectual Property Section
Chairs: Richard G. Salazar, Fowler White Boggs P.A., and James Matulis, Conwell & Kirkpatrick, P.A.

here are many confusing
aspects of copyright
law, but one of the most
commonly misunderstood
is the Work-For-Hire Doctrine. The
Doctrine is found in the Copyright
Act and has existed in its current
form with minor amendments
for decades.1 Despite its age, the
Doctrine is frequently misapplied in
determining copyright ownership.
Under the Copyright Act, a “work
made for hire” is first defined as
“a work prepared by an employee
within the scope of his or her
employment.”2 This is relatively
straightforward; when an employee
prepares a work in the scope of
employment, the employer generally
owns any copyrights in that work.
Copyright ownership becomes
complicated in situations where
one creates a work for another
outside the employer/employee
relationship. The Copyright Act
further defines a “work made for
hire” as “a work specially ordered
or commissioned for use”:
as a contribution to a collective
work, as a part of a motion
picture or other audiovisual
work, as a translation, as a
supplementary work, as a
compilation, as an instructional
text, as a test, as answer material
for a test, or as an atlas . . .3

T

Even if the
created by hired
work falls into one
contractors is to
of these specific
create written
categories, it will
agreements
not be considered
under which
a work made for
any works
hire unless “the
created are
parties expressly
designated to
agree in a written
be works made
instrument signed
for hire with fall
by them that the
back language
work shall be
that, even if the
considered a work
works cannot
made for hire.”4
be considered
Copyright ownership
works made
Therefore, outside
becomes
complicated
for hire under
of the employer/
the Copyright
employee
in situations where one
Act, the
relationship, a
creates
a
work
contractor
work will not be
assigns any
a work made for
for another outside the
and all
hire unless it falls
employer/employee
copyrights in
into one of the
the works to
types of work
relationship.
the client.5
mentioned above
and the parties
have a written
1
agreement stating that the work
17 U.S.C. § 101; see also § 201(b).
2
will be a work made for hire.
Id. at § 101.
3
Some common examples
Id. The terms “collective
demonstrating misunderstandings
work,” “supplementary work,”
of the Doctrine relate to clients
and “compilation” are specifically
hiring contractors for jobs such as
defined in Section 101.
4
software or website development.
Id.
5
Clients often believe that, because
Note that generally, the term of a
they paid the contractor to develop
copyright is the life of the author plus
the software or website, the client
70 years, but the term for a work made
automatically owns any copyright
for hire is 95 years from the year of its
in the software or website. As
first publication or 120 years from the
shown above, unless the software
year of its creation, whichever expires
or website falls into one of the
first. Id. at § 302.
specific categories and there is a
written agreement designating
the software or website as a work
made for hire, the contractor would
Author:
own the copyright.
Mindi M. Richter,
The best way to ensure that
Shumaker, Loop
clients own the copyrights in works
& Kendrick, LLP

Attend the Intellectual Property Section events! Call 813-221-7777.
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Chester H. Ferguson Law Center is the perfect place for your mediation,
business meeting, wedding and reception, or holiday party. The
1 7, 000 sq. ft. building is extremely versatile and available for rental.

Call for availability
813.221.7777
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LAW WEEK SUCCESSFULLY INCORPORATES LEGACY OF JOHN ADAMS
Law Week Committee
Chairs: Kelly A. Zarzycki, Shumaker, Loop & Kendrick, LLP, and Brad F. Barrios, Bajo Cuva Cohen & Turkel

n celebration of the legacy
of John Adams, this year’s
Law Week theme was
“The Legacy of John Adams:
From Boston to Guantanamo.”
This theme provided our
community with the opportunity
to explore the historical and
contemporary roles of lawyers and
to renew our understanding of and
appreciation for the fundamental

I

54

principle of the
rule of law.
During the
first week of
May, Hillsborough
County attorneys
and judges
conveyed the
Law Week theme
to local students
through
participation
in three great
events—
Classroom
Speeches,
Mock Trials and
Courthouse Tours.
Each event was
truly a success.
Twenty local
attorneys visited

Judge Robert A. Foster Jr. showed
students the judge’s robe.

Law Week 2011 was
extremely successful
thanks to the
attorneys and judges
who gave their time.

twelve different
schools and
spoke to over
1,300 students
about the
practice of law
while focusing
on this year’s
historical theme.
The attorney
volunteers led
discussions with
students about
the development
of the practice
of law and the
defense of civil
liberties in
America. Many
Continued on
page 55
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LAW WEEK SUCCESSFULLY INCORPORATES LEGACY OF JOHN ADAMS
Law Week Committee

Continued from page 54
of the students were also
interested in the daily activities of
a lawyer. Our volunteers left the
students with an understanding
of what we do as a profession and
how we strive to honor the legacy
of President Adams.
Four local judges joined 64
attorney volunteers in the
presentation of mock trials at
27 county schools. Over 3,500
students attended the mock trials.
The volunteers presented the case
of United States v. Bunyan, based
on the fairy tale of Paul Bunyan.
Several of the kids also participated
as witnesses or parties to the
trial. Afterwards, the judges and
attorneys answered questions
about the trial and their roles in
the process.
Finally, 13 schools and 646
students made the trip to the
George E. Edgecomb Courthouse
to take part in a courthouse
tour. About 35 attorneys led the
students to different courtrooms
and explained how our judicial
system works. The students
visited both civil and criminal
courtrooms and witnessed
hearings, arraignments, and
several other proceedings. Three
judges spoke to students at length
regarding the administration of
justice. In between tours, Teen
Court presented mock trials.
Law Week 2011 was extremely
successful thanks to the attorneys
and judges who gave their
time. The events successfully
incorporated the Law Week theme,
and about 5,500 local students
undoubtedly learned about the
legacy of John Adams.
Author: Brad F. Barrios,
Bajo Cuva Cohen & Turkel, P.A.
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Volunteer for Law Week 2012
Contact Kelly Zarzycki
at kzarzycki@slk-law.com
OR
James Schmidt
at jas@schmidtlawoffice.com
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PRUDENT FINANCIAL DECISIONS MAY REDUCE PERMANENT ALIMONY
Marital and Family Law Section
Chair: Joseph D. Hunt, Harris and Hunt, P.A.

s. Smith walks into
your office with a
Petition to Modify
Permanent Alimony
that alleges a reduction in her
living expenses entitles her former
husband to a reduction in his
permanent alimony obligation.
Ms. Smith is livid. Since the
divorce, she has made prudent
financial decisions that have
reduced her monthly living
expenses by $2,000 and allowed
her to save for her retirement. Is Dr.
Smith entitled to a reduction in his
permanent alimony obligation? It
appears that the answer is “Yes”!
In Wolfe v. Wolfe, 953 So.2d 632
(Fla. 4th DCA 2007), the parties
agreed that the wife would stay
in the marital home and assume
all the home’s expenses until the
home sold. Ms. Wolfe was awarded
$13,000 a month in permanent
alimony. Three years later, the
former husband sought a reduction
in his permanent alimony
obligation based on the reduction
of the former wife’s expenses since
the sale of the marital home. The
trial court refused to consider the
sale of the marital home because
it was contemplated at the time of
the final judgment. The appellate
court reversed, holding that the

M

court should
“requiring one
consider the
spouse to pay off
reduction in the
a sizable future
former wife’s
mortgage,” which
expenses due to
results in an
the sale of the
impermissible
marital home. The
savings component,
court also stated
making it
that the former
comparable to
wife’s financial
“requiring the
maneuvering of
spouse to fund a
buying a less
savings account.”
expensive home,
Thus, Ms.
Advise clients who
but securing a 15
Smith’s $2,000 a
year mortgage with
month reduction
receive permanent
the same monthly
in her living
alimony that future
payment as the
expenses should be
marital home,
considered by the
reductions in their
resulted in a
modification court
living expenses and
prohibitive savings
when determining
savings, while
component in her
her ongoing need
permanent alimony
for permanent
prudent, can lead to
as she would be
alimony. It can also
a reduction in their
increasing her
be argued that any
assets by using the
type of savings by a
alimony award.
former husband’s
permanent alimony
alimony to pay for
recipient is grounds
her new residence
for modification as
within a shorter period of time. Id.
“[c]urrent necessary support rather
at 635; citing to Mallard v. Mallard,
than the accumulation of capital is
771 So. 2d 1138 (Fla. 2000). The
the purpose of permanent periodic
court also held that the modification
alimony.” Mallard, 771 So.2d at 1140.
court could not consider new
Family law practitioners need
expenses, such as long-term care
to advise their clients who receive
insurance, listed on the former
permanent alimony that future
wife’s updated financial affidavit
reductions in their living expenses
as these expenses were not
and savings, while prudent, can
considered at the time of the
lead to a reduction in their
alimony award.
alimony award.
In Suit v. Suit, 2010 WL 4861715
(Fla. 2d DCA 2010), the Second
District reversed a permanent
alimony award and discussed the
Author:
difference between allowing for
Allison M. Perry,
Law Office of
mortgage payments to be part of
Allison M. Perry, P.A.
a permanent alimony award and

The Marital and Family Law Section Invites You to Join Now. Call 221-7777.
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PRE-SUIT MEDIATION
Mediation and Arbitration Section
Chairs: Louise B. Fields, Louise B. Fields, LLC, and George E. Nader, Trenam Kemker Scharf Barkin Frye O’Neill & Mullis, P.A.

id you know that
pre-mediation
communications
are privileged and
confidential? Have you ever
considered conducting mediation
prior to litigation, without a court
order, and perhaps even without
a mediator? Did you know that
all of the protections of the Florida
Mediation Confidentiality and
Privilege Act can attach to such
alternative dispute resolution
efforts? This article makes the
case for pre-suit mediation, with
or without a mediator.
The Florida Mediation
Confidentiality and Privilege Act,
Section 44.401 et seq., Florida
Statutes, provides that “all
mediation communications shall be
confidential.” Mediation participants
are prohibited from disclosing
mediation communications outside
the mediation. Mediation
communications include “oral or
written statement[s], or nonverbal
conduct intended to make an
assertion, by or to a mediation
participant made during the course

D

of a mediation, or
prior to mediation if
made in furtherance
of a mediation.”
Section 44.403, Fla.
Stat. Parties also
are permitted
to form their
own mediation
agreement and
invoke all of the
protections of
the Act. The
scope of the Act
Protection for
reaches mediations
pre-mediation
“conducted under
[the Act] by express
communications
agreement of the
and protection for
mediation parties.”
mediation by the
Section 44.402,
Fla. Stat.
express agreement
Taken together,
of the parties
protection for
pre-mediation
permits parties to
communications
gain the protections
and protection for
mediation by the
of the Act, even
express agreement
before litigation and
of the parties
without a mediator.
permit parties to
gain the protections
of the Act, even
before litigation
and without a mediator. The
following terms would form the
basis for such an agreement:
1. Preambles explaining the
dispute and the intent to litigate
and the desire to mediate.
2. An express agreement to meet
to discuss and negotiate a possible

resolution of
potential claims
and lawsuits and
to continue such
discussions and
negotiations so
long as they are
productive.
3. An express
agreement that
the pre-suit
meeting and all
further discussions
and negotiations,
including a formal
mediation if
necessary, shall
all be treated as
being within the
scope of a formal
mediation
conference and
that the provisions
of the Mediation
Confidentiality and
Privilege Act
(Section 44.401
et seq., Fla. Stat.)
shall apply.
Try it—pre-suit
mediation with
or without a
mediator. Your
clients will
appreciate the
cost savings!

Author:
Carter Andersen,
Bush Ross, P.A.

HOLD YOUR NEXT MEDIATION OR ARBITRATION
AT THE CHESTER H. FERGUSON LAW CENTER
SPECIAL ROOM RENTAL RATES FOR HCBA MEMBERS!

CONTACT TERRI
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FORGIVENESS OF DEBT AT DEATH
Real Property Probate & Trust Section
Chairs: Rena J. Upshaw-Frazier, Quarles & Brady LLP, and Jordan G. Lee, Shutts & Bowen, LLP

n general, Section 733.805,
Florida Statutes provides that
the assets of a decedent’s
estate will first be used to
pay the debts and administration
expenses of the estate (even if that
means paying such debts and
expenses with assets that are
specifically devised in the
decedent’s will); then, if and to the
extent any assets remain in the
estate, those remaining assets will
pass to the beneficiaries of the
estate. This concept is known as
abatement. The question arises,
however, if the only asset of a
decedent’s estate is a promissory

I

note and the
remaining balance
of the note is
forgiven in the
decedent’s will.
Is the note
automatically
cancelled and the
debt discharged
at the moment of
the decedent’s
death regardless
of whether it may
be needed to pay
administration
expenses and
claims against the
estate? This was
the issue presented
in Lauritsen v.
Wallace1, — So.
3d —, 36 Fla. L.
Weekly D699a,
2011 WL 1195873
(Fla. 5th DCA
April 1, 2011).
In Lauritsen,
the only non-

… a decedent,
in his will, can
forgive a debt owed
to him only to the
extent the estate
is solvent to
pay debts and
administration
expenses.

exempt asset of the
decedent’s estate
was a one-half
interest in a
promissory note
that was secured
by a mortgage on
real property. In his
will, the decedent
forgave the balance
of the debt due on
the promissory note.
The attorneys’
fees, personal
representatives’
fees, and
administration
expenses of the
decedent’s estate
were substantial
as a result of a
will contest and
wrongful death and
other claims filed in
the estate. Thus, the
Continued on
page 59

EXPEDITE YOUR ENTRY
t
ot
he
13TH JUDICIAL
COURTHOUSE
Get your Court Access Card from HCBA.
The access card application is available
on the HCBA website at www.hillsbar.com

58

SUMMER 2011 / HCBA L AWYER

FORGIVENESS OF
DEBT AT DEATH
Real Property Probate & Trust Section

Continued from page 58
question became, could the decedent, in his
will, forgive the debt owed to him if his estate
is insolvent?
The Court in Lauritsen stated that the only
way to enforce the forgiveness of the debt
was to probate the decedent’s will. Thus, the
Court concluded, the debt forgiveness was
unquestionably a testamentary devise, subject
to the provisions of Florida’s Probate Code.
Florida’s Probate Code provides in Section
731.201(10), Florida Statutes that a devise
is subject to charges for debts and expenses
and, in Section 733.805, that devises are
subject to abatement if needed to pay debts
and administration expenses. Therefore, the
Court held that a decedent, in his will, can
forgive a debt owed to him only to the extent
the estate is solvent to pay debts and
administration expenses.
Would the result have been the same if the
terms of the promissory note itself provided
that the remaining balance of the note is
cancelled and the debt forgiven upon the
decedent’s death? No. According to Lauritsen,
if the cancellation provision were contained in
the note itself, it would have represented the
agreement between the parties at the time
the note was executed, and the act of forgiving
of the note would not have been dependent
upon the admission of the decedent’s will
to probate. Thus, the forgiveness of the debt
would not have been a testamentary devise
subject to Florida’s Probate Code and would
have occurred at the moment of the decedent’s
death. See In re Estate of Whitley, 508 So. 2d
455 (Fla. 4th DCA 1987) (debt cancelled upon
the decedent’s death where terms of note
contained the cancellation provision).
1

At the time this article was written, this opinion
was not yet final and was not yet published in the
Southern Reporter, 3d series.

Author:
Brenda Edgerton Byrne,
Trenam, Kemker, Scharf,
Barkin, Frye, O’Neill
& Mullis, P.A.
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THE PRACTICAL IMPACT OF THE NEW JURY INSTRUCTIONS
Trial & Litigation Section
Chair: Ronald P. Hanes, Trombley & Hanes, P.A.

hen the new
standard jury
instructions went
into effect in March
of 2010, a concerned colleague’s
first comment was “they better
not have taken away my common
sense instruction.” Fortunately
for experienced trial lawyers in
Florida, who have undoubtedly
reminded jurors countless times
that the law requires juries to
use common sense, this jury
instruction is still alive and well.
In fact, as trial lawyers come to
familiarize themselves with these
new instructions, many will be
pleased to find that the substance
of the instructions remains
basically unaltered. Many of the
changes in these instructions are in
the organization of the instruction
book. This reorganization certainly
makes preparing instructions
easier for attorneys, but it will
have little effect on trial once
the instructions are prepared.
However, there is at least one
change that trial lawyers will need
to adapt to moving forward: the
time at which a jury is instructed.
The Supreme Court Committee on
Standard Jury Instructions now
strongly recommends that the jury
be given substantive instructions
before opening statements. While

W

instructions that
both the
both parties had
committee and
agreed should be
the Supreme
read. The jury then
Court have
heard five full days
reiterated that
of the testimony,
the trial judge
presumably
retains discretion
listening to and
on when to
analyzing that
instruct the jury,
testimony based on
the vast majority
the jury instructions
of trial judges
that had been read
have been
to them before
inclined to
…there is at least
opening statements.
follow this new
one change that trial
Then, at the end
recommendation.
of the trial, after
What does
lawyers will need to
hearing further
this mean for
adapt to moving
argument from both
practicing trial
parties, the Court
lawyers? Lawyers
forward: the time
determined that the
on both sides
at which a jury
instructions needed
need to focus
fairly significant
more on the jury
is instructed.
alterations. The
instructions
instructions that the
before the trial
jury were originally
begins. Many of
told would apply, they were now
us have grown accustomed to
asked to forget.
charge conferences occurring
The new standard instructions
towards the end of trial. However,
contain specific language
if a jury is to be instructed before
explaining that the last instructions
opening statements, trial lawyers
given are controlling. However, this
need to take a new approach in
cannot change the fact that the
order to be an effective advocate for
jury has now listened to testimony
our clients. If the parties anticipate
after having been instructed on
anything other than the most
the “wrong” law. Going forward
standard of instructions, arguments
under these new recommendations,
on these jury instructions need to
lawyers need to recognize this
be addressed before the jury is first
concern pre-trial and address
instructed. Otherwise, the parties
substantive jury instruction issues
will be faced with a frustrated
before the
jury who has been forced to delay
trial begins.
service, or worse, a confused jury
who has heard law that may not
ultimately apply to the case.
Author:
This issue arose during one of
Brandon R.
our recent trials. As recommended
Scheele, Banker
by the committee, the Court
Lopez Gassler, P.A.
instructed the jury based on

Meet Your Colleagues at the Trial & Litigation Section Quarterly Luncheons!
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Postcard from the Past

Hillsborough County Courthouse
Vintage Postcard provided by Raymond T. (Tom) Elligett, Jr.
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AROUND THE ASSOCIATION

The law firm of Shumaker,
Loop & Kendrick, LLP is pleased
to announce that Meredith D.
DeNome, associate in the
Tampa office, has graduated
from Tampa Connection.
Bricklemyer Smolker &
Bolves, P.A., recently announced
that shareholder Jeffrey L. Hinds,
a trial attorney in the firm’s Tampa
office, has been appointed to the
Florida Bar’s Eminent Domain
Committee by incoming Florida
Bar President Scott G. Hawkins.
Ogletree, Deakins, Nash,
Smoak & Stewart, P.C.
(Ogletree Deakins), a labor and
employment law firm, is pleased
to welcome William (Bill) Grob
as a shareholder to the firm’s
Tampa office.
Bricklemyer Smolker &
Bolves, P.A. recently announced
that Michael R. Rocha has been
appointed to the Florida Bar’s
Eminent Domain Committee by
incoming Florida Bar President
Scott G. Hawkins.

Tampa adoption attorney
Jeanne Trudeau Tate has been
appointed by the President of the
Florida Bar to chair the Adoption
Law Certification Committee.
Carlton Fields’ Tampa
Shareholder Kenneth A. Tinkler
was named Chair of The Florida
Bar’s City, County, and Local
Government Law Section.
Attorney Lara Roeske
Fernandez, a Shareholder with
Trenam Kemker, was elected
President of the Tampa Bay
Bankruptcy Bar Association.
Carlton Fields is pleased to
announce that the firm is the 2011
recipient of Lawyers for Children
America, Inc. (LFCA) “John
Edward Smith Outstanding Law
Firm” annual award.
The Florida Bar has recognized
Danelle Dykes Barksdale and
Jeanne Trudeau Tate of Jeanne
T. Tate, P.A. as Board Certified
Adoption Attorneys.

Kunkel, Miller, & Hament is
pleased to announce that Jennifer
Fowler-Hermes has become a
shareholder in the firm.

The law firm of Luks,
Santaniello, Petrillo & Jones is
pleased to announce that Jason G.
Gordillo has joined their Tampa
office as an associate attorney.

Tampa attorney O. Kim Byrd,
of the Givens Law Group,
has been recognized as a 2011
Outstanding Pro Bono Attorney
by Bay Area Legal Services.

The Tampa office of
GrayRobinson, P.A. welcomes
Charles R. Fletcher as the
newest of counsel to the staff
of more than 40 employees.

Michael S. Hooker, a
shareholder in the Commercial
Litigation practice group of Glenn
Rasmussen Fogarty & Hooker,
P.A., has been elected President
of the Board of Trustees for the
Henry B. Plant Museum.

The law firm of Shumaker,
Loop & Kendrick, LLP is pleased
to announce that Timothy C.
Garding, associate in the Tampa
office, has been named Co-Chair of
the 42nd Annual Raymond James
Gasparilla Festival of the Arts.
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John S. Vento a shareholder
in Trenam Kemker’s Tampa
office was appointed to the
Governing Committee of the
American Bar Association’s Forum
on the Construction Industry.
Carlton Fields Tampa
Shareholders Joanna Garcia
and Mac McCoy were selected
by the American Bar Association’s
(ABA) Business Law Section
to participate in leadership
development programs. Garcia
will participate in the Section’s
Ambassadors Program and
McCoy will participate in the
Section’s Fellows Program.
The law firm of Luks,
Santaniello, Petrillo & Jones
is proud to announce that the
managing partner of the Tampa
office, Anthony J. Petrillo,
recently passed the Civil Trial
Board Exam and is now a Board
Certified Civil Trial Lawyer.
Shumaker, Loop & Kendrick,
LLP is pleased to announce that
Michele Leo Hintson, a partner
in the Tampa office, has been
appointed as the Assistant Chair of
the Grants Committee for the Junior
League of Tampa for 2011-2012.
Thompson, Sizemore,
Gonzalez & Hearing, P.A. is
proud to announce that shareholder
Kevin D. Johnson has been
appointed by Florida Bar President
-Elect Scott Hawkins to serve as
Chair of the Florida Bar’s Civil
Procedures Rules Committee for
the 2011-2012 term.
Nina Lacevic has joined the
Tampa office of GrayRobinson,
P.A. as an associate in the business
and finance practice group.
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CLASSIFIED ADVERTISING

LAW OFFICE FURNITURE
FOR SALE: Desks in great
condition with wrap around
returns, leather office chairs,
client chairs, conference table
with chairs, file cabinets,
bookcases, end tables, leather
couch, leather wingback chairs,
Minolta copy machine. Contact
(813) 966-5291.

LAW OFFICE SHARING Small and medium sized offices
available in Tampa within a 2,100
sq. ft. office located in the Bank of
Tampa building on Bayshore Blvd.,
utilities included. Potential for
overflow work and use of legal
assistant. If interested, please
contact Rory Weiner at rweiner@
roryweiner.com or 813-681-3300.

HISTORIC HYDE PARK
EXECUTIVE OFFICE SUITE 215 Verne Street. One 1800 sq.
ft and 3600. sq. ft., both newly
renovated, great parking and 5
min. to downtown. $14 sq. ft. plus
electric. 689-6405 or 242-2065.
CALL DAWN AT HCBA to
place your ad, 813.221.7779.

JURY TRIAL INFORMATION

For The Month of: March 2011.
Judge: Honorable Robert
A. Foster, Jr.
Parties: Melissa A. Walker &
William C. Walker vs. Teachers
Insurance Company.
Attorneys: For Plaintiff: Anthony D.
Martino & Anthony T. Martino;
For Defendant: Scott Frank.
Nature of Case: Seeking
Homeowners Coverage
for damages caused by
Chinese Drywall.

Verdict: Coverage granted in favor
of the Plaintiffs for the
Residence and Personal
Property.
For The Month of: April 2011.
Judge: Honorable Bernard Silver.
Parties: Kristen Depew vs. Casualty
Insurance Co.
Attorneys: For Plaintiff: Weslev
Straw & Matt Emerson; For
Defendant: Brandon Scheele
& Michael Bird.

Nature of Case: Plaintiff struck by
car while crossing the street
outside the crosswalk. Plaintiff
suffered a broken back, injured
neck and left knee.
Verdict: $27,900 for Plaintiff after
90% comparative negligence
applied.
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4IRE AGING IS A VERY REAL RISK Most consumers
DO NOT KNOW THAT TIRES HAVE A SHELF LIFE LIKE
MANY OTHER PRODUCTS

9OU MAY HAVE A PRODUCT DEFECT CASE

ASK THE QUESTION.
Call 407.895.3401 or visit ProductSafetyAttorneys.com/AGING
Let us evvaaluate yo
our product defect claim todaay.
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Attorney David Rieth with The Bank of Tampa’s President
Bill West and Senior Trust Ofﬁcer Mary Mitchell.
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David M. Rieth, Rieth & Ritchie, P.A.

David Rieth was looking for a solid bank that
would be compatible with his law practice
specializing in family wealth transfer, wealth
preservation, and estate planning. “In my
type of practice, I need a bank with a fullservice trust department,” says Rieth. “I
wanted a bank that was willing to build a
relationship with me. In times when other
banks have had ﬁnancial stability issues, The
Bank of Tampa is strong and secure.”
To discover a bank that has been chosen by
more than 450 law ﬁrms, visit any of our
nine ofﬁces or call us at 872-1200.
www.bankoftampa.com
HCBA Beneﬁt Provider since 2005.
Member FDIC

