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Retirement Success

The Three “P’s”

 Participants
 Protection
 Process

Fiduciary Defined
 A fiduciary is
o Any individual or entity that has, or exercises discretionary control
over the management of the plan or the plan’s assets
o A plan may have
 More than one fiduciary
 An individual serving in more than one fiduciary capacity

 A fiduciary is not
o Anyone who performs ministerial functions and does not have the
authority to make decisions with respect to plan policies,
procedures, etc.
 Example: Individual who calculates benefits or processes
claims

Co-Fiduciaries
 Co-fiduciaries are those to whom named fiduciaries
allocate their responsibilities in an effort to better
manage the plan
 Fiduciaries are not liable for
o Acts and omissions related to those responsibilities, but do
have the duty to monitor the co-fiduciaries’ performance
o Acts and omissions related to allocated person or entity

 Named fiduciary has a responsibility to monitor
performance of allocated responsibilities
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ERISA Defined Fiduciary
 3(16):
 3(21):
 3(38):

Administrative fiduciary
Discretionary authority
Investment manager

o Must be a bank, insurance company or Investment Adviser
registered under the Investment Advisers Act of 1940
o Manager must acknowledge it is a fiduciary in writing


Generally, a professional trustee for a retirement plan is also an
investment manager

 402(a):
Named fiduciary
 405: Co-fiduciary

Fiduciary Responsibilities
 A fiduciary must act solely in the interest of the plan
participants, their beneficiaries and alternate payees
 Carry out their duties prudently
 Follow the terms of the plan document (unless documents
are inconsistent with ERISA)
 Diversify plan assets
 Pay only fair and reasonable expenses

Fiduciary Liabilities Explained
 In addition to criminal penalties, ERISA permits participants
and beneficiaries to bring civil actions against a fiduciary
who breaches their duty
 The fiduciary is personally liable for any losses resulting
from a breach
o Any profits realized as a result of a breach must be restored to the
plan

 With the exception of the named fiduciary, a plan fiduciary’s
personal liability to the plan is limited to the functions they
perform
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Evaluating Fiduciaries
 Fiduciary terms are indefinite
o They serve until retirement, termination, or resignation

 Plan sponsors must monitor performance routinely
o Utilize a documented process
o Annual reviews are recommended

 Evaluations should identify all fiduciaries, outline
responsibilities, measure performance and review any
complaints
 Immediate corrective steps must be taken for fiduciary
deficiencies and termination

Fiduciary Protection
 Fiduciary liability insurance policies cover plan sponsors
directors, officials and fiduciaries
o Must specifically cover “ERISA” claims

 Not the same as a fidelity bond- a fidelity bond protects
the plan
 Fiduciary insurance may protect fiduciaries and their
personal assets from lawsuits alleging breaches of
fiduciary responsibility
 Review or purchase policy that provides broad coverage

Plan Sponsor Responsibilities
 The plan fiduciaries are tasked with the duty to properly
select and monitor all plan:
o Consultants
o Vendors
o Auditors

 Must have a documented process
 Monitor service providers by conducting plan benchmarks
every 3 – 4 years
 Ensure all parties’ fees are fair and reasonable
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Plan Consultants
 Plan consultants are any professional consultant hired
by the plan fiduciary to assist with the management of
the plan
 Typically perform functional fiduciary services around:
o Investment Due Diligence and Selection
o Vendor Selection and Plan Benchmarking
o Committee Meetings

 Plan consultants are generally financial registered
representatives or investment advisers
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Vendors
 Vendors are individuals or entities hired to provide
administrative services to the plan
 Typically these vendors are:
o Record-keepers
o Third Party Administrators
o Investment Management Companies

 Depending on services provided, these providers may
or may not function as a fiduciary
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Auditors
 Employee benefit plans with 100 or more participants
are required to have an audit as part of their
obligation to file an annual return/report (5500)
o Small plan exception if <120 participants and filed as small
plan previous year

 Plan sponsor, in conjunction with the plan
administrator, should hire an independent qualified
public accountant
 Audit helps protect the assets and the financial
integrity of the employee benefit plan and ensure the
necessary funds will be available to pay for retirement
benefits
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Retirement Plan Costs Components
Investment
Management
Fees

Administrativ
e Fees

Investment
Management
Fees are
always
deducted
from
plan assets

Administrative, Consulting and
Advisory Fees may
be paid by the plan sponsor
(as a billed expense) or
participants (deducted from
plan assets)

Consulting &
Advisory Fees

TOTAL PLAN COST
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Management Fees
 Management fees are often difficult to identify
because they are usually not clearly disclosed in
readily understandable terms. Some include
o 12b-1: distribution fees which are paid out of a funds’ assets
which are often used to pay commissions and marketing
expenses and other administrative services
o Wrap fees: an additional layer of fees found in some variable
annuity products to provide additional required revenue
o Sub-TA & Shareholder Service Fees: administrative fees
shared by the mutual fund with the record keeper to handle
participant record keeping services
o 28(e) fees: which are charged by brokerage firms for an extra
commission that can be used to purchase “additional
services”
(e.g., valuable investment research)
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Asset-Based (Wrap) Fees
 Additional fees layered on top of total investment fees
 Deducted from the plan as a percentage of assets
 Not always clearly disclosed
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Consulting & Advisory Fees
 Can be flat dollar or asset-based
 Often paid out of plan assets
o Can be paid from 12(b)-1 fees (previously discussed)
o Can be part/all of an asset-based fee or imbedded into the
investment management expense
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Fee Disclosure Requirements
 Fees and expenses paid by the plan are
required to be disclosed on
o Form 5500 using either Schedule A, which is used to report
commissions or related fees to insurance companies
o Schedule C, which is used to report fees paid to service providers

Fee disclosure worksheets are available at EBSA’s
website: http://www.DOL.gov/ebsa/publications
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Fees and Participant Directed Accounts
 The fiduciary has an obligation to
o Prudently select investment vehicles available under a participantdirected account plan
o Evaluate such vehicles periodically to determine if they should
continue to be offered to participants
o Determine the fees of such investment vehicles to ensure they are
reasonable
o Implement procedural and substantive due diligence/ monitoring
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Steps to Evaluate Fees
 Fiduciaries should:
o Establish process to understand fees, expenses and review plan
charges
o Determine the specific services a provider should make available
o Determine the level of responsibility the provider is to assume
o Evaluate any services to be included and any optional features
o Determine what services are covered under the estimated fees and
what services are not included
o Monitor the level and quality of the services and the performance of
the vendors and investments to ensure that the costs are
reasonable and continue to meet participants’ needs
o Be aware of opportunities to re-negotiate and investigate potentially
lower plan or investment costs
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Written Investment Policy
 Written investment policies are not required by ERISA
 They are recommended to demonstrate compliance and
ensure procedural decision making
 Content includes
o Clear standards for choosing investments
o How investments are monitored
o Watch list and replacement triggers
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The DOL and Investment Policy
 The Department of Labor judges fiduciaries on the
processes they follow, not the results achieved
 Processes must not be static
o Process must be flexible and adaptable to changing conditions

 Fiduciaries should have process in place to comply with
ERISA standards and be regularly reviewed and updated
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ERISA §404(a) and §404(c)
 §404(a) states that a fiduciary:
o Shall discharge his duties with respect to a plan with the care, skill,
prudence, and diligence under the circumstances then prevailing that
a prudent man acting in a like capacity and familiar with such matters
would use in the conduct of an enterprise of a like character and with
like aims.

 §404(a) addresses the fiduciary’s duty in regards to plan
management
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ERISA §404(c)
 §404(c):
o Pertains to individual accounts allowing participants and
beneficiaries to exercise control of his/her account
o The participant or beneficiary shall not be deemed to be a
fiduciary by reason of his exercise of control and no person
who is otherwise a fiduciary shall be liable for any loss, or by
reason of any breach, which results from such exercise of
control

 §404(c) provides protections to plan and plan
fiduciaries for participant investment decisions
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Participant Directed Accounts
 Participant directed account plans must comply with ERISA
§404(c) if fiduciaries wish not to be held liable for a
participant’s or beneficiary’s imprudent investment
decisions
 Fiduciaries do not have any obligation under ERISA
§404(c) to provide investment advice to participants or
beneficiaries
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Eligible §404(c) Plan Defined
 An individual account plan is eligible for §404(c) protection
if it allows participants and beneficiaries to
o Exercise independent control over the assets in their individual
accounts
o Choose from a broad range of investment options

28

Required Disclosures
 In order to exercise control, participants and beneficiaries
must receive enough information to make an informed
decision
 As a result, the identified fiduciary must provide the
appropriate information to participants and beneficiaries
before an investment is made
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Range of Investment Options
 A broad range of investment options should be available
only if they provide each participant and beneficiary with
a reasonable opportunity to
o Materially affect the potential return on amounts in his individual
account
o Choose from at least three investment options which are
diversified, have risk/return characteristics, and achieve
diversification with appropriate risk/return range
o Diversify the investment of that portion of the participant’s
account which they are permitted to exercise control in order to
minimize the risk of large losses
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Reasonable Opportunity to Diversify
The nature of the investment options available
under the plan
Factors to Consider
The size of that portion of the individual’s account
over which he may exercise control

A plan may satisfy requirements only by offering “seethrough” investment vehicles (e.g., mutual funds and
other similarly pooled investment vehicles)
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Investment Instruction
 A plan may impose restrictions on how often participants
and beneficiaries may give investment instructions
 Restrictions must be considered reasonable
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Refusing Investment Instructions
 Generally, a fiduciary may refuse to implement a
participant’s or beneficiary’s investment instructions if
those instructions would
o Result in a prohibited transaction
o Generate income that would be taxable to the plan
o Violate the terms of the plan documents (and related
instruments) if such plan documents (and related instruments)
comply with Title I of ERISA
o Result in a loss in excess of a participant’s or beneficiary’s
account balance
o Jeopardize the plan’s tax qualified status under the Code
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Mapping Investments
 Mapping occurs when plan sponsors remove an
investment option and transfer money to another
investment option
 Fiduciary relief is available if all of the following are met
o The participant exercised control over their investments before the change
o The change results in a reallocation of amounts invested in the discontinued
investment option to a new investment option or to a remaining investment
option under the plan
o The new (or remaining) investment option is reasonably similar in terms of risk
and return to the discontinued option
o At least 30 but no more than 60 days before the effective date of the change,
participants receive a notice stating that the change will occur
o The participant has not provided affirmative investment instructions to move to
another investment option before the effective date of the change
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Maintaining your Fiduciary File
 Why should you maintain an organized file?
 Because it
o Is a fiduciary best practice
o Makes it easy to locate pertinent plan information
o Ensures plan documentation is accounted for
o Helps with the termination or addition of plan fiduciaries
o Saves time, resources and money during IRS or DOL audits
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Department of Labor Audits
 Department of Labor Audits require plan sponsors to
submit pertinent, detailed plan information for review.
 Examples of what is reviewed include:
o Plan documents, trust agreements
o Investment policy statement and related investment decision
documentation
o Names of all fiduciaries, trustees, consultants, plan administrators,
parties in interest
o Complete plan correspondence file

Retirement Facts

Automatic Contribution Arrangement
 Automatic Contribution Arrangements (“ACAs”)
o Automatically reduces an employee’s compensation by a specified
percentage and contributes that amount on the employee’s behalf to
a 401(k) plan or an ERISA-covered 403(b) plan
o The default election terminates when the employee files an
affirmative election to terminate the default contribution or change
the contribution amount

 A notice must be provided to eligible employees that
explains the automatic enrollment provisions and the
employee’s rights

40

Qualified Default Investment Alternatives
 Qualified Default Investment Alternative (“QDIAs”)
o An investment fund or model portfolio designed to provide both longterm appreciation and capital preservation through a mix of equity
and fixed income exposures

 Examples of three investments that meet the requirements
to be QDIAs are
o Lifecycle/target date funds
o Balanced funds
o Managed accounts
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QDIA and Fiduciary Relief
 To obtain relief the fiduciary must
o Invest assets in a QDIA on behalf of participants who had the
opportunity but failed to provide investment direction
o Provide participants and beneficiaries with the opportunity to
invest in a broad range of investment alternatives
o Send a notice at least 30 days before the first investment in the
QDIA as well as an annual notice
o Provide all required material relating to their investment in the
QDIA
o Give participants and beneficiaries the opportunity to transfer
assets from the QDIA to any other investment alternative
available under the plan without financial penalty or restriction
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