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Retaliation is an adverse action that an employer takes against an employee because he or she 

exercised a right under a certain statute, such as the Illinois Workers’ Compensation Act or the Family 
Medical Leave Act, or complained about discrimination, harassment or some other unlawful act or 
practice. Retaliation claims have proven to be far more problematic and dangerous to employers than 
most other employment-related claims. This article analyzes the potential legal liability of employers 
for acts of retaliation under Illinois law, federal law and the National Labor Relations Act. 

 
 

I. Retaliation Claims and the 
Whistleblower Act in Illinois 

 
A. Brief History 
 

In Illinois, the tort of retaliatory discharge has developed as an exception to the doctrine of 
employment at will. It was first recognized in Kelsay v. Motorola, Inc., where the Illinois Supreme 
Court recognized a cause of action for employees who were terminated in retaliation for filing 
workers’ compensation claims.1 The court reasoned that the public policy underlying the Workers’ 
Compensation Act would be seriously undermined if employers were allowed “to discharge, or 
threaten to discharge” employees who sought relief under the Act.2 Since compensatory damages 
under contract law were not effective to deter the employer’s otherwise absolute power to terminate 
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at-will employees, the Illinois Supreme Court provided that a retaliatory discharge claimant could 
seek punitive damages.3 

In 1981, the Illinois Supreme Court in Palmateer v. International Harvester Co. extended the tort 
of retaliatory discharge beyond its workers’ compensation origins to provide a remedy to an employee 
fired for reporting the criminal activity of a co-worker.4 In expanding the tort to include “whistle-
blowing” activity, the court held that “[t]he foundation of the tort of retaliatory discharge lies in the 
protection of public policy.”5 

The Palmateer court observed that the employer and employee do not “stand on equal footing.”6 
The court held that the policy driving the tort of retaliatory discharge should be to strike a proper 
balance “among the employer’s interest in operating a business efficiently and profitably, the 
employee’s interest in earning a livelihood, and society’s interest in seeing its public policies carried 
out.”7 

Rejecting the employer’s argument that unionized employees could not pursue claims for 
retaliatory discharge because they were not “employees at-will,” the Illinois Supreme Court in Midgett 
v. Sackett-Chicago, Inc. held that union members could pursue actions independently of their 
collective-bargaining agreements, where they were terminated for filing workers’ compensation 
claims.8 However, since Midgett, the supreme court “has consistently sought to restrict the common 
law tort of retaliatory discharge.”9 

At present, Illinois law generally limits retaliatory discharge claims to two settings: (1) when a 
plaintiff is discharged for filing, or in anticipation of filing, claims pursuant to the Workers’ 
Compensation Act,10 and (2) when a plaintiff is discharged in retaliation for reporting an employer’s 
illegal or improper conduct; i.e., whistle-blowing activities.11 

 
B. Prima Facie Case – Common Law Retaliatory 
 Discharge 
 

In order to establish a prima facie case for common law retaliatory discharge, a plaintiff must 
establish: (1) that he or she was discharged; (2) in retaliation for activities; and (3) the discharge 
violates a clear mandate of public policy.12 

 
1. Discharge 
 
Illinois courts refuse to recognize a common law retaliation claim for any injury short of actual 

discharge.13 Significantly, there is no cause of action for “constructive discharge.” In Zimmerman v. 
Buchheit of Sparta, Inc., the Illinois Supreme Court was asked to extend the existing law 
to ”circumstances in which an employee suffers a loss of employment status or income or both but is 
not terminated from her employment altogether.” The court declined to do so.14 In Metzger v. Deroga, 
the court noted that it had “never recognized a common law tort for any injury short of actual 
discharge.”15 

In Hartlein v. Illinois Power Co., the court held that there was no discharge even though the 
employer told the plaintiff to start a job search and contact other employers, because under the 
Workers’ Compensation Act, an employer is obligated to provide vocational rehabilitation services 
where the employee is no longer able to do his original job.16 However, courts have recognized a cause 
of action for retaliatory discharge where the employee is “forced” to resign as opposed to being 
“constructively discharged.”17  

In Hinthorn v. Roland’s of Bloomington, Inc., the plaintiff was told that she should seek other 
employment after she sought medical attention for an on the job injury. She was told she had been 
“getting hurt too much – costing the company too much money.”18 The plaintiff was directed to sign a 
“voluntary resignation” form.19 The Illinois Supreme Court found that it was clear that plaintiff was 
not being given an actual opportunity to continue her employment and therefore sustained her 
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retaliatory discharge claim.20 Noting that “the overriding purpose of the [Workers’ Compensation] Act 
is to protect injured employees by ensuring the availability of medical treatment,” the court held the 
plaintiff established a violation of public policy.21 Nevertheless, the court made it “abundantly clear” 
that it was not endorsing the concept of constructive discharge.22  

A failure to renew an employee’s written contract does not give rise to a cause of action for 
retaliatory discharge.23 However, in Motsch v. Pine Roofing Co., an Illinois court allowed a claim 
where the Workers’ Compensation Act provided for rehiring.24 The court noted that the same part of 
the Worker’s Compensation Act that prohibits an employer from discharging an employee for 
asserting his rights under the Act, also prohibits an employer from refusing to rehire or recall to active 
service an employee for exercising his rights under the Act.25 These claims have been strictly limited 
to failure to rehire or recall in retaliation for pursuing worker’s compensation claims.26 Moreover, 
unless there is a reasonable expectation that the employee would be permitted to return, there is no 
cause of action.27 

 
2. In Retaliation for Activities  
 
A litigant’s cause of action for retaliatory discharge hinges on evidence of a causal connection 

between his activities as an employee and his discharge. In Webber v. Wight & Co., the appellate court 
held it was proper for the trial court to refuse to give jury instructions that did not include the 
causation element.28 “Concerning the element of causation, the ultimate issue to be decided is the 
employer’s motive in discharging the employee.”29 “The element of causation has not been met if the 
employer has a valid basis, which is not pretextual for discharging the employee.”30 Summary 
judgment is proper where the plaintiff cannot show a causal connection between his or her activities 
and the alleged retaliation.31 

 
3. Discharge Violates a Clear Mandate of Public 
 Policy 
 
As noted above, the courts have limited retaliatory discharge claims to two settings: those 

involving the pursuit of rights under the Workers’ Compensation Act and those involving whistle 
blowing activities.32 In only one other case has the Illinois Supreme Court recognized a cause of action 
for retaliatory discharge outside of the context of the Workers’ Compensation Act or strict whistle-
blowing settings. In Wheeler v. Caterpillar Tractor Co., the Court allowed a claim where the plaintiff 
alleged he was terminated for refusing to work in the handling of radioactive material, alleging he was 
not properly trained in handling the material and doing so without proper training would be unsafe and 
in violation of federally mandated safety codes.33 The majority found a clear violation of public policy 
where the plaintiff alleged that he refused to work under conditions that contravened regulations 
promulgated by the Nuclear Regulatory Commission published in the Federal Register. It did not 
matter that no complaint was made to regulatory authorities.34 

Justice Moran wrote a cogent dissent, stating that he could find “no justification for extending the 
tort of retaliatory discharge to cases where, as here, existing remedies adequately protect the 
employee’s interest in earning a livelihood and the public’s interest in safety.”35 Because federal 
regulations covered the handling of radioactive material, he did not feel the action was justified since 
the basis on which the court recognized the retaliatory discharge tort in Palmateer was “the lack of 
any remedy available to employees in situations where they were discharged in ‘contravention of 
clearly mandated public policy.’”36  

Wheeler appears to be something of an anomaly. It was decided strictly on the basis of the 
allegations in the complaint. While the plaintiff did not allege he tried to contact the company or 
outside authorities about alleged improprieties, he did refuse to engage in activity that he believed 
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would be unsafe and would violate federal regulations dealing with the handling of radioactive 
material.37 

Courts have consistently recognized that there is neither a precise definition of public policy nor a 
“precise line of demarcation dividing matters that are the subject of public policies from matters 
purely personal.”38 Since the right of workers to pursue claims under the Workers’ Compensation Act 
without fear of retaliation is clear and has long been recognized, the following section looks primarily 
at those cases involving whistle-blowing activities. 

 
C. Common Law Retaliatory Discharge for Whistle-Blowing Activities 

 
In Palmateer, the Illinois Supreme Court first recognized a right of action for retaliatory discharge 

for engaging in “whistle-blowing” activities. The court noted that there is no precise standard 
separating matters that are the subject of public policy from matters purely personal. It found that in 
order to fall within the realm of public policy, the matter must “strike at the heart of the citizen’s 
social rights, duties and responsibilities before the tort will be allowed.”39 A cause of action will be 
allowed “where the public policy is clear, but [will be] denied where it is equally clear that only 
private interests are at stake.”40  

Courts will protect whistleblowers who expose “illegal or improper conduct.”41 Accordingly, a 
plaintiff can succeed on a retaliatory discharge claim by showing that the employer’s conduct was 
improper, yet not necessarily illegal.42 

To state a viable common law whistleblower claim, it is essential that during the course of his or 
her employment, the employee actively complained of some aspect of his or her employer’s or co-
worker’s conduct. The complaints can be made either to an outside law enforcement or regulatory 
authority or to internal company management.43 

The whistleblower must also allege that his or her discharge violated a clear mandate of public 
policy. Public policy concerns “what is right and just and what affects the citizens of the State 
collectively. It is to be found in the State’s constitution and statutes and, when they are silent, in its 
judicial decisions.”44 A person does not qualify as a whistleblower by simply reporting his own 
injury.45 

In a recent appellate court case out of the Second Judicial District, Carty v. The Suter Company, 
the court reversed summary judgment that had been entered in favor of the employer. The plaintiff 
alleged that he was fired after complaining to his employer that the employer was violating the One 
Day Rest in Seven Act (820 ILCS 140/1 et. seq. (West 2002)) and after complaining about his 
employer’s violation of various federal laws relating to food labeling and “batch-making” in the food 
industry.46 

The appellate court found that the trial court had missed the issue when it held that neither the 
One Day Rest in Seven Act nor the Federal Food, Drug and Cosmetic Act provided for a private right 
of action. Rather, the court held, the plaintiff had alleged a common-law retaliatory discharge claim 
citing the statutes as the sources of the applicable public policy.47 The issue for the court then, was 
whether the public policy enunciated in the statutes involved was violated by the plaintiff’s discharge.  

Noting that whether the One Day Rest in Seven Act provided a basis for a retaliatory discharge 
claim was a case of first impression in Illinois, the court found that public policy would be violated if 
the plaintiff were terminated for complaining about its violation. “[T]o disallow the plaintiff’s claim 
based on this statute would be to relieve the defendant of its obligations under it.”48 Likewise, finding 
that the federal regulations cited also enunciate public policy, the court held that the plaintiff’s 
allegations supported a retaliatory discharge claim based on their violation as well.49 We can expect to 
see many more common-law retaliatory discharge claims premised on alleged statutory violations if 
cases like Carty stand. 
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D. Other Issues 
 
1. Preemption 
 
 Illinois retaliatory discharge claims have been preempted when they interfere with other more 

narrowly defined statutory or common law schemes. For example, in Corluka v. Bridgford Foods of 
Illinois, Inc., the court held that the Illinois Human Rights Act preempted a common law retaliatory 
discharge claim.50 In Robinson v. Alter Barge Line, Inc., the court found that both a common law 
action for retaliatory discharge and a statutory claim under the Illinois Whistleblower Act were 
preempted by federal maritime law and federal statute.51 The Illinois Supreme Court has held that 
provisions of the Railway Labor Act preempt retaliatory discharge claims for employees covered by 
the Act.52 However, the provisions of the federal OSHA statute do not preempt a claim of retaliatory 
discharge under state law.53 

 
2. Tort Immunity Act 
 
Retaliatory discharge is a common law tort and as such is subject to protections of the Tort 

Immunity Act.54 

 
 

E. The Illinois Whistleblower Act  
 
The Illinois Whistleblower Act, (the Act)55 was passed by the legislature and became effective 

January 1, 2004. The relatively brief text of the Act is set forth in Appendix A to this article. 
 
1. General Provisions  
 
The anti-retaliation provisions are set out in sections 15 and 20 of the Act. In section 15, the Act 

provides that an employer may not retaliate against an employee for disclosing information to a 
government or law enforcement agency where the employee has reasonable cause to believe that the 
information discloses a violation of a state or federal law, rule or regulation.56 Employers do not 
include individuals (unless they happen to be sole proprietors).57 Section 20 provides that an employer 
may not retaliate against an employee for refusing to participate in any activity that would result in a 
violation of a state or federal law.58 The Act provides an express private right of action for violation of 
either of these sections and provides for the recovery of attorneys’ fees and other litigation costs.59 
Punitive damages are not available.60 The Act does not apply to disclosures that would violate the 
attorney client privilege.61 

The legislative history on the bill is rather sparse. In the Senate, the bill passed 57-1. The bill 
contained one amendment deleting provisions regarding reports of governmental agencies (a minor 
drafting error as the term “employer” under the bill excludes governmental entities; therefore a report 
drafted by a governmental employee would not fall within the scope of the Act). The Senate also 
discussed Section 20 of the Act. Senator Roskam raised concerns that the provision may have the 
unintended consequence of allowing an employee to file a claim if the employer asked that employee 
to perform an act that would be a “technical violation” of a law, rule or regulation. Senator Garrett 
noted that the word “would” precludes the bringing of any technical or frivolous issue. The employee 
must refuse to engage in an activity that “would” result in a crime not that “may” result in a crime.  

In the House, representatives expressed concern that the bill would allow bad employees a means 
to keep their jobs or bring frivolous claims. Nevertheless, the bill passed 87-31. 
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2. Case Law 
 
Very few cases have directly addressed the Illinois Whistleblower Act. In Smith v. Madison 

Mutual Insurance Co., the court held that the Act prevents retaliation against an employee who 
discloses information to the government or a law enforcement agency, but does not protect an 
employee who disclosed information to her own company (a significant difference from a common 
law action). 62 

An important question, yet to be answered by the Illinois Supreme Court, is whether the 
Whistleblower Act codifies or preempts the common law retaliatory discharge cause of action for 
whistle-blowing activity. Because the Act is relatively new, there have not been many cases decided 
that have interpreted it. However, until the very recent first district decision in Callahan v. Edgewater 
Care & Rehabilitation Center, Inc.,63 the few Illinois appellate court and federal district court cases 
discussed below that have touched on the issue have determined that the Act codifies and therefore 
preempts, common law actions for retaliatory discharge based upon whistle-blowing activity. 

The decision in Callahan considered only the narrow issue of whether the enactment of the 
Whistleblower Act repealed by implication the common-law action for retaliatory discharge “existing 
in favor of an individual ***dis-charged*** for reporting illegal or improper activity to someone other 
than a government or law enforcement official.”64 The plaintiff alleged that she was terminated from 
her position as a clerk in a nursing home when she reported to her superior that a resident was being 
kept in the nursing home against her will in violation of the Nursing Home Act (210 ILCS 45/1-101 et 
seq.). The trial court granted the defendant’s motion to dismiss on the grounds that her common-law 
claim had been preempted by the Whistleblower Act and failed to state a cause of action under the 
statute.65 The plaintiff argued that her common-law action and the Whistleblower Act were not in such 
conflict that both could not exist. 

After reviewing the law of retaliatory discharge in Illinois and the enactment of the Whistleblower 
Act, the court found that the Whistleblower Act did “not expressly abrogate any existing common-law 
remedy” and, therefore, the issue was whether common-law actions were preempted by implication. It 
noted that repeal or preemption by implication is not favored in Illinois and found that nothing in the 
remarks of the sponsor of the legislation suggested that the act was intended to curtail the rights of 
employees who report illegal activity to their employers.66 

In reversing the trial court’s dismissal of plaintiff’s claims, the court held “that the enactment of 
the Whistleblower Act did not, either explicitly or implicitly, preempt or repeal the common-law right 
of action in favor of an employee discharged in retaliation for reporting illegal activities to her 
superior under circumstances where her discharge violates a clearly mandated public policy.”67 “The 
fact that individuals discharged in retaliation for reporting illegal activities to their superiors have no 
right of action under the Whistleblower Act does not compel the conclusion that they have no right of 
action at all.”68 

The court did leave open the possibility that a preemption argument might still be valid in the 
context of complaints made to a government or law enforcement agency as in Palmateer or for 
refusing to work under conditions that violate government mandated safety codes as in Wheeler.69 
Arguably, those types of actions were codified by the Act. 

Before Callahan, only a few Illinois state court cases even mentioned the issue of codification of 
the common law.70 In two of these cases, Sutherland v. Norfolk Southern Ry. Co. and Bajalo v. 
Northwestern University, the reference to the Whistleblower Act appears only in a footnote and in 
each case, the termination occurred prior to the effective date of the Whistleblower Act. The courts in 
both Sutherland and Bajalo, without analyzing the issue, summarily stated that the common law 
whistleblower cause of action has been codified in the Illinois Whistleblower Act.71 The court in Krum 
v. Chicago Nat’l League Ball Club directly acknowledged that a question exists as to whether the 
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Whistleblower Act preempts common law retaliatory discharge whistleblower claim, but was unable 
to address the issue in the context of the case. 

The trial court in Krum had held that the Illinois Whistleblower Act preempted the plaintiff’s 
common law retaliation claim.72 Krum was an assistant athletic trainer for the Chicago Cubs. He was 
employed pursuant to a one-year employment contract. After he complained to management that the 
head trainer was not licensed under the Athletic Trainer’s Practice Act, he claimed that the Cubs 
refused to renew his contract.73 Relying on precedent dealing with common law retaliation claims, the 
court held that Illinois only recognizes “failure to rehire” claims in the context of the Workers’ 
Compensation Act.74 It found that the Athletic Trainer’s Practice Act did not contain language 
prohibiting retaliatory conduct and therefore refused to recognize his claim.75 As a result, the court 
found that it did not have to reach the issue of whether the Whistleblower Act preempted Krum’s 
claim for retaliatory discharge.76 

Several United States District Court cases in Illinois have addressed the issue of codification and 
preemption of Illinois common law. Each has determined that the Illinois Whistleblower Act codifies 
(though does not necessarily preempt) common law retaliatory discharge actions based upon whistle-
blowing activity. 

The first case to address the issue was Jones v. Dew.77 The plaintiff in Jones brought her action 
pro se and the court decided the issue on a motion to dismiss. Velma Jones alleged that she was 
discharged for, among other things, making formal complaints to her employer, Habilitative Systems, 
Inc., on behalf of herself and on behalf of her patients, regarding the infestation of rats in the 
workplace. Judge Moran reviewed the precedent on the issue of retaliatory discharge, noting that 
Illinois courts generally allow such actions to proceed in only two situations: those based upon the 
assertion of worker’s compensation rights and where the discharge arises out of whistle-blowing 
activities.78 Relying upon the footnote comment in Sutherland and the legislative history of the Act, 
Judge Moran found that the Act was the “codification of the common law tort of retaliatory discharge 
based upon whistle-blowing activities.”79 The court in Callahan was critical of decision in Jones 
because it did not analyze the issue of when a statute preempts or repeals a common-law remedy.80 

In Sprinkle v. Lowe’s Home Center’s Inc., the court held that the Illinois Whistleblower Act was 
the codification of Illinois common law.81 The plaintiff alleged that he was discharged because he 
refused to engage in a practice called “Bogus Sales” at the direction of a manager.82 However, the 
court in Sprinkle apparently did not consider or did not construe the Illinois Whistleblower Act as 
preempting Illinois common law. After noting that the Whistleblower Act codified Illinois common 
law, the Sprinkle court went on to state that an employer must actually discharge the employee in 
order for the employee to state a claim under the Act.83 

The Act itself, however, is silent on the issue of discharge. Section 30 of the Act allows an 
employee to bring a civil action against an employer for violation of either Sections 15 or 20 of the 
Act. Section 15 of the Act provides only that an employer may not “retaliate” against an employee for 
disclosing information to a government or law enforcement agency.84 Likewise, Section 20 provides 
only that “an employer may not retaliate against an employee for refusing to participate in an activity 
that would result in a violation of State or Federal law, rule or regulation.”85 Notably, no case has yet 
addressed whether an employee who has suffered retaliation short of discharge, can state a claim 
under the Whistleblower Act. The plain reading of the Act, however, would seem to allow an 
employee to bring an action for any type of retaliation, not just discharge. 

The next case to address the issue was Robinson v. Alter Barge Line, Inc.86 In Robinson, a sailor 
brought an action in state court against his employer alleging retaliatory discharge under Illinois 
common law and for violation of the Illinois Whistleblower Act.87 The case, originally filed in state 
court, was removed to federal court on the basis of diversity jurisdiction. The defendant in Robinson 
argued that both the Illinois common law and the Whistleblower Act conflicted with the narrower 
scope of retaliatory discharge claims allowed under general maritime law codified in 46 U.S.C. 
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§2114.88 Relying upon Jones, Sprinkle and Sutherland, the court in Robinson found the Whistleblower 
Act to be a codification of the Illinois common law whistleblower retaliatory discharge claim.89 
However, the court went on to hold that because the federal retaliatory discharge statute was narrower 
than the Illinois Whistleblower Act, the Illinois Whistleblower Act was preempted by the federal 
statute.90 Again, however, the court in Robinson apparently did not equate codification with 
preemption because the court went on to consider whether the plaintiff could still state an Illinois 
common law claim for retaliatory discharge.91 Ultimately, the court held that any Illinois common law 
retaliatory discharge claim would also be preempted by general maritime retaliatory discharge law.92 
In fact, in a footnote, the court stated: 

 
As Illinois case law shows (as discussed infra), the Illinois statutory cause of action does not 
obviate the need for common law recourse when the employee is discharged in retaliation for 
reporting the suspected violation internally.93 

 
In Bell v. LaSalle Bank, the court held that plaintiffs who claimed that they were retaliated against 

for filing charges of racial discrimination with the EEOC could not maintain a cause of action under 
the Whistleblower Act, as it was preempted by the Illinois Human Rights Act.94 The court based its 
decision on the Illinois Supreme Court’s ruling in Maksimovic v. Tsogalis,95 which held that a claim 
will be preempted by the IHRA unless the plaintiff can allege the claim “without reference to legal 
duties created by the [IHRA].”96 

The last case to discuss the interplay between common law retaliatory discharge for whistle-
blowing activity and the Illinois Whistleblower Act before Callahan was Riedlinger v. Hudson 
Respiratory Care, Inc.97 (As with Jones, the court in Callahan was critical of Riedlinger because of its 
lack of analysis. 2007 WL 1932736 at *2) In Riedlinger, the plaintiff alleged that he was terminated 
for telling senior management that he believed the employer’s facility would be shut down by the 
FDA because of the presence of high levels of toxic mold in the employer’s production and 
warehousing areas that remained even after abatement efforts.98 Importantly, the plaintiff did not 
allege that he ever contacted the FDA or any other governmental agency regarding the alleged mold 
problem.99 The court summarized the Illinois law for common law retaliatory discharge claims, noting 
again that Illinois only recognizes such claims arising out of worker’s compensation claims or whistle-
blowing activities.100 Addressing the Illinois Whistleblower Act, the court noted that those courts that 
have dealt with the statute have determined that the Whistleblower Act has codified the common law 
tort of retaliatory discharge in Illinois.101 Agreeing with the prior courts’ analyses, the Riedlinger court 
held: 

 
Taking the persuasive reasoning of the Smith and Jones courts into account, and following the 
clear legislative history of the Whistleblower Act, this court therefore interprets Illinois law to 
provide that an employee has a cause of action for retaliatory discharge in Illinois only if he 
or she has revealed information he or she reasonably believes discloses a violation of a law or 
regulation to some government or law enforcement agency. Where an employee has revealed 
this information only to his or her employer, there is no cause of action in Illinois for 
retaliatory discharge.102 

 
Because the undisputed facts demonstrated that the plaintiff never complained to a government or 

law enforcement agency, summary judgment in favor of the employer was granted.103 
While the issue of preemption was not specifically addressed, the court’s opinion implies that 

Illinois common law retaliatory discharge claims or whistle-blowing activities is supplanted and 
preempted by the Whistleblower Act. The only claim brought by the plaintiff in Riedlinger was a 
common law retaliatory discharge claim.104 He did not assert a claim under the Whistleblower Act. If 
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the court in Riedlinger did not consider Illinois common law preempted by the Whistleblower Act, 
then it should have allowed the claim to go forward. Prior Illinois law did not necessarily require that 
the wrongdoing be reported to law enforcement or government agencies.105 If the rationale in Callahan 
stands, Riedlinger would no longer be good law. 

There are significant differences between the law for common law retaliatory discharge claims 
and the language in the Whistleblower Act. As it now stands, Callahan allows both common-law and 
Whistleblower Act claims. Therefore which cause of action to pursue becomes important. 

 On the one hand, the Act does not on its face limit claims only to employees who have been 
discharged. It also allows recovery for retaliation for refusal to participate in activity that would 
violate a law, rule or regulation, where Illinois common law is limited in that area. It also allows for 
the recovery of attorneys fees. On the other hand, the Act is more restrictive in that it requires that 
wrongdoing be reported to a government or law enforcement agency. It does not allow for the 
recovery of punitive damages where the common law does. It also does not allow suit to be brought 
against governmental entities. The common law is not so limited. We expect that it will take some 
time before the courts sort out all of these issues. 

 

II. Retaliation Claims 
Under Federal Law 

 
A. Federal Statutory Claims 

 
There are several federal employment-related statutes that prohibit retaliation, including Title VII 

of the Civil Rights Act of 1964 (Title VII), the Fair Labor Standards Act of 1938 (FLSA), the Equal 
Protection Act (EPA), the Americans with Disabilities Act of 1990 (ADA), the False Claims Act 
(FCA), the Family and Medical Leave Act of 1993 (FMLA), and the Age Discrimination in 
Employment Act of 1967 (ADEA). Generally, these federal statutes make it unlawful for an employer 
to take an adverse action against an employee for engaging in certain listed, protected activities. For 
example, Title VII, which prohibits discrimination based upon race, color, sex, religion or national 
origin, has an anti-retaliation provision that forbids an employer from “discriminating against” an 
employee or job applicant because that individual “opposed any practice” made unlawful by Title VII 
or “made a charge, testified, assisted, or participated in” a Title VII proceeding or investigation.106 

The EPA, which mandates equal pay for equal work, also bars retaliation against persons for 
filing a charge or participating in a proceeding but has no express protection for opposing an unlawful 
practice under the EPA.107 

The FLSA establishes minimum wage, overtime pay, and other standards affecting both private 
and public workers. The FLSA makes it unlawful for an employer to discharge or discriminate against 
an employee because the employee has filed a complaint, instituted a proceeding, testified in a 
proceeding, or has served or is serving on an industry committee.108 

The ADA is an act established to be a clear and comprehensive prohibition of discrimination on 
the basis of disability.109 Section 503(b) of the ADA makes it unlawful to “coerce, intimidate, threaten, 
or interfere” with any individual based on the exercise of rights under the ADA or based on an 
individual having “aided or encouraged any other individual” in exercising any rights under the 
ADA.110 

The FCA imposes civil liability for submitting false claims to the federal government.111 The Act 
also contains a provision prohibiting discrimination or retaliation against FCA “whistle-blowers.”112 
Specifically, the FCA protects whistleblowers from adverse action taken by both public and private 
individuals, as well as public and private companies.113 The FCA provides in part: 
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Any employee who is discharged, demoted, suspended, threatened, harassed, or in any other 
manner discriminated in the terms and conditions of employment by his or her employer 
because of lawful acts done by the employee on behalf of the employee or others in 
furtherance of an action under this section, including investigation for, initiation of, testimony 
for, or assistance in an action filed or to be filed under this section, shall be entitled to all 
relief necessary to make the employee whole.114 

 
The FMLA is a federal statute that protects and grants eligible employees unpaid leave for a 

variety of reasons.115 Such reasons may include the birth and care of a newborn child of the employee, 
the placement with an employee of a son or daughter for adoption, to care for a spouse, child, or 
parent with a serious health condition, or to take medical leave when the employee is unable to work 
due to a serious health condition. Section 105 of the FMLA lists acts that are prohibited by the FMLA 
and is consistent with the other federal acts’ anti-retaliation provisions in that it also makes it unlawful 
for an employer to “discharge or in any other manner discriminate against any individual for 
opposing” a protected activity.116 It is also unlawful for any employer to interfere with, restrain, or 
deny the exercise of or the attempt to exercise, any right under the Act. 117 

Likewise, the ADEA, a federal statute that protects individuals from age discrimination by 
employers, contains an anti-retaliation provision.118 Section 623(d) of the ADEA not only makes it 
unlawful for an employer to retaliate, but it also prohibits employment agencies and labor 
organizations from discharging or discriminating against an employee or applicant because such 
individual has opposed any practice made unlawful by the ADEA or because such individual has 
“made a charge, testified, assisted, or participated in any manner in an investigation, proceeding, or 
litigation” of a protected activity.119 

 
B. Prima Facie Case of Retaliation Under Federal Law 
 

In order to prove a claim of retaliation, the plaintiff may either present direct evidence without 
resorting to inferences from circumstantial evidence, or use an indirect, burden-shifting method.120 The 
direct method requires the plaintiff to show that: (1) he engaged in statutorily protected activity; (2) he 
suffered an adverse employment action taken by the employer; and (3) a causal connection between 
the two.121 If plaintiff’s evidence is uncontradicted, then he is entitled to summary judgment. If the 
evidence is contradicted, then the case will be tried unless the employer comes forward with 
unrebutted evidence that he would have taken the same adverse action even if he had no retaliatory 
motive. If the employer can show a non-retaliatory reason for the action, then the employer is entitled 
to summary judgment.122 

The indirect, burden-shifting method is an adaptation of the United States Supreme Court’s test 
found in McDonnell Douglas Corp. v. Green.123 The McDonnell-Douglas test is designed simply to 
give a plaintiff a “boost” when an employee has no direct, or actual evidence of the retaliation or 
discrimination, but instead only has some suspicious circumstances. To prove retaliation under the 
indirect method, the plaintiff must establish a prima facie case of retaliation by showing that: (1) she 
engaged in a statutorily protected activity; (2) she met the employer’s legitimate expectations; (3) she 
suffered an adverse employment action; and (4) she was treated less favorably than similarly situated 
employees who did not engage in statutorily protected activity.124 Under the indirect method, once a 
“plaintiff establishes a prima facie case, the burden of production shifts to the employer to present 
evidence of a non-discriminatory reason for its employment action.”125 If the employer meets its 
burden, the burden shifts back to the plaintiff to demonstrate that the employer’s reason is “pretextual” 
(i.e., that the actual reason was discriminatory).126 

In Humphries v. CBOCS West, Inc., the court stated that if a claimant elects to proceed under the 
indirect method to make out prima facie case of retaliation, then as part of the fourth prong, she must 
show that after opposing the employer’s discriminatory practice only she, and not any similarly 
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situated employee who did not complain of discrimination, was subjected to a materially adverse 
action even though she was performing her job in a satisfactory manner.127 Anything short of such a 
showing will result in the court concluding that the plaintiff failed to make out his prima facie case of 
retaliation under the indirect method.128 

 
1. Protected Activity 
 
As set forth above, an employer cannot discharge or discriminate against an employee, current or 

former, or a job applicant, either because of the employee’s or applicant’s participation in, or 
opposition to, a certain protected activity.129 It is essential that the employee have a reasonable and 
good faith belief that the conduct complained of or practice opposed violates the law. It is not 
necessary, however, that the conduct or practice opposed actually violates Title VII or some other 
statute. Therefore, even if the employee does not succeed on a discrimination claim, he or she may 
still have a viable retaliation claim.130 

The courts have made a notable distinction between the act of “opposing” an employment practice 
and the act of “participating” in an investigation, proceeding or hearing. Generally, employee 
participation is afforded more protection than employee opposition, as not all forms of opposition are 
protected. In Mozee v. Jeffboat, Inc., the Seventh Circuit held that that an opposition action that 
unreasonably disrupts a work environment may fall outside of Title VII’s protection.131 Likewise, no 
protection is afforded where the employee opposes a co-worker’s action, rather than an employer’s 
employment practice.132 In Twisdale v. Snow, an employee initially supported his employer in an 
investigation opposing another employee, but later claimed that his superiors retaliated against him for 
opposing the other employee.133 The court found that there is no retaliation protection for someone 
who participated in an investigation in favor of the employer.134 Rather, the purpose of Title VII’s anti-
retaliation provision is to protect those individuals who assert claims and those who assist them.135 

 
2. Adverse Action 
 
The Seventh Circuit has defined adverse action as not only action that involves discharge, 

demotion, lack of promotion, and harassment, but also loss of a more distinguished title, loss of 
benefits, or diminished job responsibilities.136 

 
 a. Burlington Northern v. White 
 
Recently, the United States Supreme Court ruled, in Burlington Northern & Santa Fe Railroad 

Co. v. White, that an employee who has not suffered a tangible adverse action (i.e., one that causes 
economic loss) might nevertheless sue as long as there was a “materially adverse” employment 
action.137 Prior to the Supreme Court ruling in Burlington Northern, the circuit courts were split over 
the scope of Title VII anti-retaliation provision, particularly what kind of harm must be demonstrated 
for a Title VII retaliation claim. The Supreme Court held that “[a] plaintiff must show that a 
reasonable employee would have found the challenged action materially adverse, which in this context 
means it may have persuaded a reasonable worker from making or supporting a charge of 
discrimination.”138 

 
 b.  Material Adversity 
 
The EEOC had proposed a standard under which an employee need only demonstrate an “adverse 

treatment that is reasonably likely to deter the charging party or others from engaging in the protected 
activity.”139 The Burlington Court rejected the EEOC’s standard. The Court agreed with the Seventh 
Circuit that the conduct needs to be “material” in order for it to be considered an adverse action for 
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purposes of retaliation.140 Without the requirement of material adversity, the Court feared that 
employees could recover from “trivial harms,” “petty slights,” and “minor annoyances.”141 The Court 
explained that minor annoyances are often triggered by personality differences, and are something that 
all employees experience.142  

In Herron v. DaimlerChrysler Corp., the Seventh Circuit held that minor annoyances in the 
workplace, such as a two-month delay in paying an employee for overtime, transferring an employee 
to various departments and shifts, and refusing to pay an employee for a two-day absence after a 
verbal confrontation with a supervisor, do not constitute an adverse employment action for purposes 
of discrimination or retaliation.143 Even if these minor annoyances are collective, they are still not 
sufficient to constitute a claim of retaliation.144 In order to demonstrate an adverse employment action, 
“an employee must be able to show a quantitative or qualitative change in the terms or conditions of 
employment.”145 The Herron court stated that these minor annoyances, even when viewed 
collectively, do not alter the terms or conditions of the plaintiff’s employment.146 

 
 c. Objective Standard 
 
The Burlington Court also emphasized the need for an objective standard so as to be “judicially 

administrable.” Such a standard “avoids uncertainties and unfair discrepancies that can plague a 
judicial effort to determine a plaintiff’s unusual subjective feelings.”147 However, the Supreme Court 
also said: 

 
[T]he significance of any given act of retaliation will often demand upon the particular 
circumstances. Context matters. The real social impact of workplace behavior often depends 
upon a constellation of surrounding circumstances, expectations, and relationships which are 
not fully captured by simple recitation of the words used or the physical acts performed.148 

 
For example, a schedule change may have little impact to most workers, but may be significant to 

a young mother with school age children.149 

 
 d. Retaliation Need Not Be “Employment- 
  Related” 
 
According to the United States Supreme Court, the type of discrimination prohibited by Title 

VII’s anti-retaliation provision is not solely confined to employment-related discrimination.150 Rather, 
employers can also retaliate in ways not concerning employment.151 

The Seventh Circuit similarly has recognized that the retaliation need not always be employment-
related, but it must involve a “real harm.”152 In Flannery v. Recording Industry Ass’n of America, the 
employer denied consulting work that it had promised to an employee as part of a severance 
package.153 The Seventh Circuit stated that although the denial was not strictly employment-related, if 
the denial was indeed in retaliation for a protected activity, then it is actionable.154 

 
3. Casual Connection 
 
 a. Decision-Maker’s Lack of Knowledge 
  Determinative 
 
Obviously, a relevant factor in a retaliation claim is the decision-maker’s knowledge of the 

employee’s complaint or protected activity at the time of the employer’s decision to take an adverse 
action against the employee.155 In Treadwell v. Office of Ill. Secretary of State, an employee filed an 
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action against his employer alleging that it violated Title VII of the Civil Rights Act of 1964 by 
retaliating against him for filing complaints of discrimination and harassment, among others.156 The 
decision maker was aware that the employee filed an internal complaint about his previous supervisor, 
but was not aware of a separate charge filed with the EEOC about the same supervisor that contained 
similar allegations.157 The court concluded that the employee had not established his prima facie case 
of retaliation, and stated that a decision-maker’s lack of knowledge that an employee had filed EEOC 
charges is determinative of a retaliation claim.158 

 
 b. Temporal Proximity Between Protected 
  Activity and Adverse Action 
 
The Seventh Circuit has stated, “close temporal proximity provides evidence of causation and 

may permit a plaintiff to survive summary judgment provided that there is other evidence that 
supports the inference of a causal link.”159 The court has discussed, in various cases, the relevance of 
the amount of time that passes between a protected activity and an adverse employment action for 
purposes of a retaliation claim.160 Generally, it regards a four-month period between the protected 
activity and the adverse action as too long to establish a causal connection between a protected 
activity and an adverse action.161 However, it has considered a three-month time span between the 
protected activity and an adverse employment action to be sufficient to support an inference of 
retaliation.162 

In Contreras v. Suncast Corp., although the employee’s discharge was only one month after filing 
an EEOC complaint, the Seventh Circuit stated that temporal proximity is not enough to support a 
retaliation claim.163 As a matter of fact, the Seventh Circuit has even stated that a time frame as short 
as one week between the protected activity and discharge will be insufficient if there is no additional 
evidence to support a causal link. Suspicious timing alone is usually insufficient.164 Ultimately, each 
case us unique and much of the courts’ decisions will be based on the individual fact scenarios rather 
than any hard and fast rules on time periods. 

 
C. Individual Liability 

 
The question of whether an individual, such as the decision-maker, can be held personally liable 

for retaliation depends upon the jurisdiction. In EEOC v. AIC Security Investigations, the Seventh 
Circuit decided the issue of individual liability under the ADA.165 The court held that the ADA’s 
definition of “employer,” which includes an employer’s agents is “simply a statutory expression of 
traditional respondeat superior liability and imposes no individual liability on agents.”166 The court 
also recognized that its holding would also apply to actions under Title VII and the ADEA as those 
statutes have the same definition of employer.167 However, the Seventh Circuit has also recognized 
that an individual can be held liable under Section 1983 of the Civil Rights Act if he “caused or 
participated in the alleged constitutional deprivation”168 and also under the FMLA.169 

 
 

III.  Retaliation Claims Under the National Labor Relations Act 
 

A. Brief History and Background 
 

The National Labor Relations Act (NLRA) was one of the first statutes to codify an anti-
retaliation provision protecting employees for exercising their rights under the law. The NLRA 
prohibits both employers and unions from retaliating against employees for pursuing their rights to: 
organize, form, join or assist labor organizations; to bargain collectively through representatives of 
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their own choosing; or to engage in other concerted activities for the purpose of collective bargaining 
or other mutual aid or protection.170 These rights include, no less importantly, the right to refrain from 
any or all of these activities.171 

The NLRA was enacted in 1935172 in an effort to stabilize a shaky economy caused by 
deteriorating labor relations.173 The National Labors Relations Board (the Board) administers, 
interprets and enforces the NLRA.174 Subject to certain exceptions, the Board enjoys exclusive 
jurisdiction over proceedings involving activities that are either protected or prohibited by the 
NLRA.175 One of the Board’s principal functions is to prevent and remedy “unfair labor practices” by 
either employers or unions or both. The NLRA’s unfair labor practice provisions place certain 
restrictions on unions and employers in their relations with employees, as well as with each other.176 
Unlawful employer conduct, for example, includes: threatening employees with loss of jobs or 
benefits if they join or vote for a union or engage in concerted activity; threatening to close if 
employees select a union to represent them; questioning employees about their union sympathies or 
activities under circumstances that tend to interfere with, restrain or coerce employees in the exercise 
of their rights under the NLRA; promising benefits to employees to discourage their union support; 
and transferring, laying off, terminating or assigning employees more difficult work tasks because 
they engaged in union or protected concerted activity.177 

Unlawful union conduct, on the other hand, includes: threatening employees that they will lose 
their jobs unless they support the union’s activities; refusing to process a grievance because an 
employee has criticized union officers; fining employees who have validly resigned from the union for 
engaging in protected activity following their resignation; seeking the discharge of an employee for 
not complying with a union shop agreement, when the employee has paid or offered to pay a lawful 
initiation fee and periodic dues; and refusing referral or giving preference in a hiring hall on the basis 
of race or union activities.178 

 
B. Retaliation by Employers 

 
The starting point in any retaliation analysis under the NLRA is that an employer may discharge 

an employee “for a good reason, a poor reason, or no reason at all, so long as the terms of the statute 
are not violated.”179 Section 8(a) prohibits employers from retaliating against employees with regard to 
union membership (e.g., either encouraging or discouraging it);180 from retaliating against employees 
for filing charges or giving testimony against the employer;181 and even for retaliating against 
“concerted activity” by non-union employees.182 Violations of sections 8(a)(2)-(5) are considered 
“derivative violations” of Section 8(a)(1) of the Act.183 

 
C. Section 8(a)(1): Retaliation for Employee’s Concerted Activities for Mutual Aid or 

Protection 
 
Workers have the right to engage in “concerted activities” for their “mutual aid or protection,” 

regardless of whether non-union activity is involved or whether collective bargaining is contemplated. 
In determining whether a particular activity is for the “mutual aid or protection” of workers, the Board 
will look to the demands involved in the activity. Protected demands include those concerning wages, 
hours, other working conditions, and job-related grievances. In NLRB v. Washington Aluminum Co., a 
leading “mutual aid or protection” case, the Supreme Court ruled that a strike over a lack of heat in a 
plant was a dispute over the conditions of employment within the meaning of the statute and, 
therefore, activity for workers’ “mutual aid or protection.”184 Employers also have violated Section 
8(a)(1) by discharging employees for: protesting working conditions; organizing other employees to 
complain to the health department about working conditions; and protesting layoffs, speed-ups or 
safety conditions. In determining whether an activity is protected, it is irrelevant whether the 
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complaint is reasonable or whether the employee used good judgment in protesting the employment 
condition or the employer’s action.185 

An employee’s otherwise legitimate protest, however, can lose its protection if done in an 
unlawful or otherwise illegitimate manner. Violence, strikes in violation of no-strike clauses, or 
intermittent or selective strikes are not protected by the NLRA. For example, employees cannot stay at 
work and refuse to obey work commands or rules. Nor can they protest or file grievances in bad faith 
or to harass the employer.186 

The definition of “concerted activity” has been riding a slippery slope. “Concerted activities” 
have included: one employee contacting at least one other employee concerning a protected 
demand;187 one employee seeking to have a group of employees act;188 and even one employee simply 
acting on behalf of other employees (regardless of whether the majority of those employees support 
his efforts).189 Inevitably, even e-mail communications have been subjected to the “concerted 
activities” analysis. In Caterpillar, Inc., the CEO sent an e-mail notice to all employees, advising them 
of a change in the company’s vacation policy. An employee responded by including all the original 
recipients. He disputed the CEO’s assertions and called them false. The Board found that this was 
protected activity because he was trying to clarify confusion over the company’s proposal and to 
organize other employees in opposition it.190 Ultimately, the definition of “concerted activity” has 
become so broad that it includes even one employee, acting on his own, to invoke a right that he 
merely believes is provided under the applicable collective bargaining agreement.191 

 
D. Section 8(a)(3) Retaliation: Discipline and Discharge to Discourage Union Membership 
 

Section 8(a)(3) prohibits an employer from discriminating against a worker “in regard to hire or 
tenure of employment or any term or condition of employment to encourage or discourage 
membership in any labor organization.”192 “Any term or condition of employment” includes 
disciplinary actions by employers, discharge, demotion, shift changes, and assignments of less 
favorable work tasks or positions. 

The General Counsel, who is responsible for prosecuting complaints before the Board, initially 
bears the burden of establishing a prima facie case of discrimination by showing the following: (1) the 
employee engaged in a protected activity; (2) the decision maker knew it; and (3) the employer acted 
because of an anti-union animus.193 There must be a preponderance of the evidence that the 
employee’s protected conduct was a motivating factor (in whole or in part) for the employer’s adverse 
employment action.194 If this burden is met, the employer then must either rebut that evidence or 
prove, pursuant to the affirmative defense set forth in Wright Line,195 that the employer would have 
taken the action even in the absence of the protected activities.196 It is not sufficient for the employer 
simply to show a legitimate basis for the action in question – the employer must “persuade” by a 
preponderance of the evidence that it would have taken the same action in the absence of protected 
conduct.197 The prima facie case and the Wright Line affirmative defense are linked: the weaker the 
prima facie case, the easier it is for the employer to establish that the adverse action would have been 
taken regardless of the employee’s protected activity.198 

 
1. Recent Developments with Section 8(a)(3) 
 Violations 
 

 a. Inconsistent Enforcement of Lawful 
  Employment Rules 
 
In Cellco Partnership, the Board found that the employer violated Section 8(a)(3) by issuing 

written warnings to an employee for soliciting fellow employees during work time to sign union 
authorization cards.199 The union began a campaign to organize the employer’s customer service 
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representatives. At all times during this campaign, the employer maintained a written policy 
prohibiting solicitation during the working time of either the employee making the solicitation or the 
employee who is being solicited. Such rules are presumptively lawful.200 Here, however, the employer 
permitted a variety of nonunion solicitations during working time (such as selling items such as candy, 
meals and Girl Scout cookies) and sought to enforce its rule only against the employee’s union 
solicitation. The presumption of lawfulness, therefore, was effectively rebutted and the employer’s 
discipline of the employee for union solicitation on work time violated Section 8(a)(3), based on its 
unlawful and disparately applied rule. 

 
 b. Egregious Employee Conduct May Strip 
  Concerted Activities of Protected Status 
 
Employee conduct may also be relevant to the analysis. In Cellca Partnership, after the union 

filed an unfair labor practice charge concerning the warnings, the employer withdrew them and issued 
a revised written warning based on the employee’s inappropriate and insubordinate remarks about a 
supervisor, as well as his use of offensive language in discussing the union with a co-worker. The 
Board found that this revised warning, although triggered in part by the employee’s continued 
solicitation on behalf of the union, was based on his egregious conduct while soliciting employees 
and, therefore, did not violate the NLRA.201 Employees are permitted some leeway for impulsive 
behavior when engaging in concerted activity; but this leeway is balanced against an employer’s right 
to maintain order and respect in the workplace. Generally, the Board looks at four factors in 
determining whether certain behaviors lose the protection of the NLRA: (1) the place of the 
discussion; (2) the subject matter of the discussion; (3) the nature of the employee’s outburst; and (4) 
whether the outburst was, in any way, provoked by an employer’s unfair labor practice.202 

 
 c. NLRB-Brokered Stipulated Election 
  Agreements Do Not Mean What They Say 
 
In Austal USA, L.L.C., the Board found that the employer violated Section 8(a)(3) for discharging 

an employee who refused to support the employer’s position on unionization.203 During the union’s 
organizational campaign, an employer representative told an employee team leader that: “as a member 
of management, ***[he] had to promote a non-union view.” After the employee responded that he 
wanted to be “left neutral,” the employer representative advised him that he could not remain neutral 
and he would have to make a “critical career decision.” The employer, relying on the Stipulated 
Election Agreement between it and the union – which excluded team leaders and supervisors as 
defined in the NLRA from the bargaining unit – subsequently terminated him for failing to uphold 
company policy. The Board found that, while the express terms of the agreement did exclude team 
leaders from the unit, it did not stipulate that team leaders were supervisors under the NLRA. The 
employer’s “calculated decision,” therefore, that team leaders were supervisors, was an “error in 
assessment” that did not excuse the employer’s unlawful conduct. Opting for a function-over-form 
analysis, the Board found that the team leader was not a supervisor under the Act.204 

 
 d. Interfering With Employment Opportunities 
 
Interfering with other employment opportunities may also be in violation of the NLRA. After the 

employer fired the team leader in Austal USA, L.L.C., a foreman with an electrical contractor that 
performed work at Austal USA’s facility asked the employee if he was interested in a job. The 
foreman checked with Austal USA and the following day, told the employee that he could not hire the 
employee because he was barred from Austal USA’s property. The Board found that Austal USA 
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interfered with the employee’s employment opportunity because of his failure to support its opposition 
to the Union and it therefore violated Section 8(a)(3) of the NLRA. 

 
2. Recent Developments with Section 8(a)(4) 
 Violations 
 
Section 8(a)(4) makes it an unfair labor practice to discharge or otherwise discriminate against an 

employee because he has filed charges or given testimony under Section 8. This section has been 
broadly interpreted to protect employees during the investigative stage of a charge, as well as in 
connection with filing a formal charge or giving formal testimony.205  

 
 a. Second-Guessing Personnel Decisions 
 
In Management Consulting, Inc., the Board found that the employer violated Section 8(a)(4) for 

giving an employee a poor evaluation because she gave testimony to the Board.206 Over the course of 
her employment, the employee had received the highest ratings in all categories on her performance 
evaluations. During an investigation of her employer by the Board, she provided an affidavit to the 
Board after she was served with a subpoena requiring her to do so. The employer gave her a poor 
rating on her evaluation, just one month later, and failed to provide the Board with what it deemed to 
be sufficient evidence to support the employer’s conclusion that her performance had in fact 
deteriorated. The Board, finding no credible lawful reason to explain why the employer gave her the 
poor evaluation, inferred that the reason was an unlawful one. 

In Five Star Manufacturing, Inc., the Board found that the employer violated Section 8(a)(4) by 
discriminating against an employee, apparently on numerous occasions, because he was first named in 
a charge, then an amended charge, and then gave testimony to the Board in the form of an affidavit.207 
The Board ruled that the employer unlawfully punished him by: (1) moving him to a different job 
position (which the Board concluded was more difficult) at a different location; (2) prohibiting him 
from completing his regular work shift after returning from his unemployment hearing; (3) issuing 
“disparate” rules, requirements and procedures about how he was to receive his paycheck; (4) issuing 
“disparate” rules, requirements and procedures for disciplining him; and ultimately (5) suspending 
him and issuing him a notice of possible discharge, issuing a further notice of suspension and possible 
discharge, then issuing a preliminary notice of suspension and possible discharge, and finally 
discharging him. 

 
 b. Supervising Employees 
 
Although the NLRA offers no protection to supervisory employees who are disciplined or 

discriminated against because of their support of a union, it does protect them from discrimination 
based on giving testimony before the Board.208 In Oil City Brass Works v. NLRB, the appellate court 
held that, among the rights protected from management interference, is the right to have the privileges 
secured by the NLRA vindicated through the administrative procedures of the Board, and that “any 
discrimination against supervisory personnel because of testimony before the Board directly infringes 
the right of rank-and-file employees to a congressionally provided, effective administrative process, in 
violation of section 8(a)(1).”209 

 

Conclusion 
 
Employer liability for retaliation continues to expand in all three of the major areas of 

employment law:  federal, state and labor relations. Burlington Northern’s ambi-guous standard of 
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what kind of employment action will be considered to be retaliatory has resulted in an increased 
number of federal retaliation claims, as well as the number of claims surviving summary judgment 
motions. The Illinois Whistleblower Act now offers employees several new theories of recovery not 
previously available under the state common law retaliatory discharge claim. Even the National Labor 
Relations Act has been stretched in recent years to address employees blogging on the Internet about 
their employers. Expect plaintiff’s lawyers to bring a wider variety of even more employment-related 
cases, which will in turn, force employers to spend even more money on legal fees and defensive 
management practices.  

 
 
 

Appendix A 
 

Illinois Whistleblower Act, 740 ILCS 174/1 et seq. (Effective January 1, 2004) 
174/1. Short title 
 § 1. Short title.  
This Act may be cited as the Whistleblower Act. 
174/5. Definitions 
 § 5. Definitions.  
As used in this Act: 
“Employer” means: an individual, sole proprietorship, partnership, firm, corporation, association, and 
any other entity that has one or more employees in this State, except that “employer” does not include 
any governmental entity. 
“Employee” means any individual who is employed on a full-time, part-time, or contractual basis by 
an employer. 
174/10. Certain policies prohibited 

§ 10. Certain policies prohibited.  
An employer may not make, adopt, or enforce any rule, regulation, or policy preventing an employee 
from disclosing information to a government or law enforcement agency if the employee has 
reasonable cause to believe that the information discloses a violation of a State or federal law, rule, or 
regulation. 
174/15. Retaliation for certain disclosures prohibited 
 § 15. Retaliation for certain disclosures prohibited.  
An employer may not retaliate against an employee for disclosing information to a government or law 
enforcement agency, where the employee has reasonable cause to believe that the information 
discloses a violation of a State or federal law, rule, or regulation. 
174/20. Retaliation for certain refusals prohibited 
 § 20. Retaliation for certain refusals prohibited.  
An employer may not retaliate against an employee for refusing to participate in an activity that would 
result in a violation of a State or federal law, rule, or regulation. 
174/25. Civil penalty 
 § 25. Civil penalty.  
Violation of this Act is a Class A misdemeanor. 
174/30. Damages 
 § 30. Damages.  
If an employer takes any action against an employee in violation of Section 15 or 20, the employee 
may bring a civil action against the employer for all relief necessary to make the employee whole, 
including but not limited to the following, as appropriate: 
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(1) reinstatement with the same seniority status that the employee would have had, but for the 
violation; 
(2) back pay, with interest; and 
(3) compensation for any damages sustained as a result of the violation, including litigation costs, 
expert witness fees, and reasonable attorney’s fees. 
174/35. Exception 
 § 35. Exception.  
This Act does not apply to disclosures that would constitute a violation of the attorney-client privilege. 
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