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First District Holds Expert Redesignated as Consultant 
Is Entitled to Consultant’s Privilege Against Disclosure 

The Illinois Appellate Court First District recently held that a party who previously disclosed a witness pursuant to 
Illinois Supreme Court Rule 213(f)(3) as a controlled expert may later redesignate that witness to be a consultant pursuant 
to Rule 201(b)(3). Dameron v. Mercy Hosp. & Med. Ctr., 2019 IL App (1st) 172338. As discussed in greater detail below, 
the implications of the Dameron case are significant. 

 
Facts and Procedure 

 
In Dameron, the plaintiff filed a medical malpractice claim against Mercy Hospital and Medical Center and several 

medical professionals, alleging that she sustained injuries following a surgical procedure. Dameron, 2019 IL App (1st) 
172338, ¶ 4. During the discovery process, the plaintiff answered the defendants’ interrogatories and disclosed Dr. David 
Preston as a controlled expert witness pursuant to Illinois Supreme Court Rule 213(f)(3). Id. ¶ 5; see Ill. S. Ct. R. 
213(f)(3). In accordance with the rule, the plaintiff further disclosed that Dr. Preston would testify as to the results of the 
plaintiff’s comparison electromyogram (EMG) and/or nerve conduction study (EMG study), which were scheduled to be 
performed in the following days. Dameron, 2019 IL App (1st) 172338, ¶ 5. Because the tests had not yet been conducted, 
the plaintiff did not disclose a written report prepared by Dr. Preston pursuant to the rule. Id. 

Several months later, the plaintiff advised opposing counsel that the disclosure of Dr. Preston as a controlled expert 
witness was inadvertent and filed a motion to designate Dr. Preston as a non-testifying expert consultant pursuant to 
Illinois Supreme Court Rule 201(b)(3). Dameron, 2019 IL App (1st) 172338, ¶¶ 6-7 (citing Ill. S. Ct. R. 201(b)(3)). The 
plaintiff contended that because Dr. Preston was redesignated as a consultant, his opinions were privileged from 
discovery. Id. ¶ 7. The trial court denied plaintiff’s motion to redesignate Dr. Preston as a consulting expert and ordered 
counsel to produce Dr. Preston’s records relating to the plaintiff’s EMG study. Id. ¶¶ 7, 9. The plaintiff refused to comply 
with the court’s order and the court found her in contempt. Id. ¶ 9. The plaintiff appealed. Id. ¶ 10. 

 
Analysis 

 
In this case of first impression, the First District analyzed whether a party who previously disclosed a witness as a 

testifying, controlled expert may thereafter redesignate that witness as a consultant whose opinions and work product are 
privileged from discovery, absent a showing of exceptional circumstances by the opposing party. Dameron, 2019 IL App 
(1st) 172338, ¶ 12. The court first observed the law in Illinois, which provides that “a party may withdraw an expert 
witness so long as the opposing party is given clear and sufficient notice to allow it to take the necessary action in light 
of the abandonment of the witness.” Id. ¶ 19 (citing Taylor v. Kohli, 162 Ill. 2d 91, 97 (1994)). However, the court noted 



 

 
IDC Quarterly Volume 29, Number 3 (29.3.19) | Page 2 

Illinois Association of Defense Trial Counsel | www.iadtc.org | 800-232-0169 
 

Statements or expression of opinions in this publication are those of the authors and not necessarily those of the association. IDC Quarterly, Volume 29, 
Number 3. © 2019. Illinois Association of Defense Trial Counsel. All Rights Reserved. Reproduction in whole or in part without permission is prohibited. 

that the plaintiff in this case also sought to redesignate Dr. Preston from a controlled expert witness to a non-testifying 
consultant whose reports and opinions are protected from discovery pursuant to the privilege set forth in Rule 201(b)(3). 
Dameron, 2019 IL App (1st) 172338, ¶ 19. Therefore, the court looked to federal cases for guidance. Id. ¶ 22. 

 
Review of Federal Cases 

 
The court noted that similar to Illinois Rules, the Federal Rules of Civil Procedure also distinguish an expert whose 

opinions may be presented at trial and a non-testifying expert employed only for trial preparation. Dameron, 2019 IL 
App (1st) 172338, ¶ 22 (citing San Román v. Children’s Heart Ctr., Ltd., 2010 IL App (1st) 091217, ¶ 23). Prior to 2009, 
the majority of federal courts concluded that a party had the ability to change the designation of an expert witness. 
Dameron, 2019 IL App (1st) 172338, ¶ 23 (citing Davis v. Carmel Clay Schools, No. 1:11-cv-00771-SEB-MJD, 2013 
WL 2159476, at *3 (S.D. Ind. May 17, 2013)). Furthermore, in 2009, the Court of Appeals for the Seventh Circuit 
recognized that “[a] witness identified as a testimonial expert is available to either side; such a person can’t be transformed 
after the report has been disclosed, and a deposition conducted, to the status of a trial-preparation expert whose identity 
and views may be concealed.” Dameron, 2019 IL App (1st) 172338, ¶ 24 (citing Sec. & Exch. Comm’n v. Koenig, 557 
F.3d 736, 744 (7th Cir. 2009)). However, none of the federal cases distinguished situations where only the expert’s 
identity was disclosed from those where the expert’s report had been disclosed. Dameron, 2019 IL App (1st) 172338,  
¶ 24.  

In Davis, the court determined what constituted a “designation” of an expert witness. Dameron, 2019 IL App (1st) 
172338, ¶ 25 (citing Davis, 2013 WL 2159476, at *2). In doing so, the Davis court held that once the expert’s report was 
disclosed to the opposing party, the expert ceased to enjoy protection from discovery by the opposing party. Dameron, 
2019 IL App (1st) 172338, ¶ 25. However, the court concluded “‘it is clear that prior to producing the expert report, 
courts [have found] that a party can change a testifying expert to a non-testimonial expert without losing the protections’ 
from discovery, absent exceptional circumstances.” Id. (citing Davis, 2013 WL 2159476, at *7). 

With the Davis holding in mind, the court in Dameron noted that Illinois Rule 213(f)(3) provides that for a “controlled 
expert witness, the party must identify: *** (iv) any reports prepared by the witness.” Dameron, 2019 IL App (1st) 
172338, ¶ 26. In Dameron, the plaintiff disclosed the identity of her expert, Dr. Preston, but had not yet disclosed his 
report because at the time she submitted her answers to interrogatories, Dr. Preston had not yet conducted the examination 
of the plaintiff. Id.  

The defendants raised several arguments in support of their contention that they were entitled to the results of the 
EMG study since Dr. Preston was previously disclosed as a testifying expert. Dameron, 2019 IL App (1st) 172338, ¶ 27. 
The court rejected each, holding: (1) Dr. Preston could not be considered one of plaintiff’s treating physicians, (2) the 
plaintiff’s disclosure of Dr. Preston was not considered a judicial admission, and (3) the plaintiff did not waive the 
consultant’s privilege by disclosing Dr. Preston as her testifying expert witness. Id. ¶¶ 28-42.  

In addressing the waiver argument, the court found that in Dameron, the trial court ordered plaintiff’s attorney to 
produce “Dr. Preston’s records regarding his June 1, 2017 comparison EMG study” on the plaintiff. However, the EMG 
study was absent from the record on appeal and therefore the court could not conclude that the material sought was of a 
purely concrete nature or that the production of the EMG study had the potential to expose Dr. Preston’s thought 
processes. Id. ¶ 50. Therefore, the court held that Dr. Preston’s EMG study was protected by the consultant’s work 
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product privilege. The court also rejected the argument that the fundamental fairness exception required disclosure of Dr. 
Preston’s EMG study of the plaintiff. Id. ¶ 52. 

 
Conclusion 

 
Similar to the analysis provided by the federal courts, the First District held that a testifying expert witness who has 

been disclosed but timely withdrawn by a party prior to disclosure of his or her report may be redesignated a Rule 
201(b)(3) consultant and entitled to the consultant’s privilege against disclosure, absent exceptional circumstances. 
Dameron, 2019 IL App (1st) 172338, ¶ 55. The Dameron court reversed the trial court’s order denying the plaintiff’s 
motion to redesignate Dr. Preston as a Rule 201(b)(3) and produce Dr. Preston’s EMG study. Id. ¶ 56.  

The court in the Dameron case made clear that its ruling would have been different had Dr. Preston’s report been in 
existence at the time the plaintiff disclosed him as the controlled expert. Id. ¶ 41. Thus, counsel should give careful 
consideration when providing Rule 213(f)(3) disclosures and reports prior to a potential controlled expert’s complete 
assessment. Premature disclosures may require counsel to redesignate a previously disclosed controlled expert to a non-
testifying consultant, which could further result in a waiver of the consultant’s privilege, depending on whether a report 
was in existence or had already been disclosed. The holding in Dameron reiterates the importance of contemplating who 
and when to disclose an expert in medical malpractice cases.  

 

About the Authors 
Roger R. Clayton is a partner in the Peoria office of Heyl, Royster, Voelker & Allen, P.C., where he chairs the firm’s 
healthcare practice group. He also regularly defends physicians and hospitals in medical malpractice litigation. Mr. 
Clayton is a frequent national speaker on healthcare issues, medical malpractice, and risk prevention. He received his 
undergraduate degree from Bradley University and law degree from Southern Illinois University in 1978. He is a member 
of the Illinois Association of Defense Trial Counsel (IDC), the Illinois State Bar Association, past president of the 
Abraham Lincoln Inn of Court, president and board member of the Illinois Association of Healthcare Attorneys, and past 
president and board member of the Illinois Society of Healthcare Risk Management. He co-authored the chapter on Trials 
in the IICLE Medical Malpractice Handbook. 
 
Mark D. Hansen is a partner in the Peoria office of Heyl, Royster, Voelker & Allen, P.C. He has been involved in the 
defense of cases involving catastrophic injury, including the defense of complex cases in the areas of medical malpractice, 
products liability, and professional liability. Mr. Hansen has defended doctors, nurses, hospitals, clinics, dentists, and 
nursing homes in healthcare malpractice cases. He received his undergraduate degree from Northern Illinois University 
and law degree from University of Illinois College of Law. Mr. Hansen is a member of the Illinois Association of Defense 
Trial Counsel and is a former co-chair of the Young Lawyers Committee, former ex officio member of the Board of 
Directors, and has served as chair for various seminars hosted by the IDC. He is also a member of the Illinois Society of 
Healthcare Risk Management, the Abraham Lincoln American Inn of Court, and the Defense Research Institute. 
 
Emily J. Perkins is an associate in the Peoria office of Heyl, Royster, Voelker & Allen, P.C. She concentrates her practice 
in the area of employment/labor law, governmental law, and Section 1983 civil rights litigation. Ms. Perkins is involved 



 

 
IDC Quarterly Volume 29, Number 3 (29.3.19) | Page 4 

Illinois Association of Defense Trial Counsel | www.iadtc.org | 800-232-0169 
 

Statements or expression of opinions in this publication are those of the authors and not necessarily those of the association. IDC Quarterly, Volume 29, 
Number 3. © 2019. Illinois Association of Defense Trial Counsel. All Rights Reserved. Reproduction in whole or in part without permission is prohibited. 

in various employment matters, including hostile work environment issues, discrimination, and retaliation claims against 
employers. She works with employers of public entities in negotiating collective bargaining agreements and defending 
against unfair labor practice charges. Ms. Perkins has successfully defended clinical therapists and law enforcement 
officers in Section 1983 claims, and represented townships, villages, road districts and other governmental entities in a 
variety of litigation areas. 
    

About the IDC 
The Illinois Association Defense Trial Counsel (IDC) is the premier association of attorneys in Illinois who devote 

a substantial portion their practice to the representation of business, corporate, insurance, professional and other 
individual defendants in civil litigation. For more information on the IDC, visit us on the web at www.iadtc.org or contact 
us at PO Box 588, Rochester, IL 62563-0588, 217-498-2649, 800-232-0169, idc@iadtc.org. 

 


